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FERC PERSPECTIVES: QUESTIONS CON-
CERNING EPA’S PROPOSED CLEAN POWER
PLAN AND OTHER GRID RELIABILITY CHAL-
LENGES

TUESDAY, JULY 29, 2014

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND POWER,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:01 a.m., in room
2123, Rayburn House Office Building, Hon. Ed Whitfield (chairman
of the subcommittee) presiding.

Present: Representatives Whitfield, Shimkus,Pitts, Burgess,
Latta, Olson, Gardner, Kinzinger, Griffith, Barton, Upton (ex offi-
cio), Rush, McNerney, Tonko, Yarmuth, Green Capps, Doyle, Bar-
row, Matsui, and Waxman (ex officio).

Staff Present: Nick Abraham, Legislative Clerk; Gary Andres,
Staff Director; Charlotte Baker, Deputy Communications Director;
Sean Bonyun, Communications Director; Matt Bravo, Professional
Staff Member; Leighton Brown, Press Assistant; Allison Busbee,
Policy Coordinator, Energy and Power; Annie Caputo, Professional
Staff Member; Patrick Currier, Counsel, Energy and Power; Tom
Hassenboehler, Chief Counsel, Energy and Power; Brandon Moon-
ey, Professional Staff Member; Mary Neumayr, Senior Energy
Counsel; Chris Sarley, Policy Coordinator, Environment and Econ-
omy; Jeff Baran, Staff Director for Energy and Environment; Phil
Barnett, Staff Director; Caitlin Haberman, Policy Analyst; and Al-
exandra Teitz, Chief Counsel for Energy and Environment.

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mr. WHITFIELD. I would like to call the hearing to order this
morning.

And I certainly want to thank all of the FERC commissioners for
joining us at this morning’s hearing in which we are going to get
your perspectives on questions relating to EPA’s proposed Clean
Power Plan and its impact on reliability, as well as other chal-
lenges. I know that you all have a very busy schedule, and we do
appreciate very much your being with us this morning to explore
this very important issue.

At this point, I would like to recognize myself for 5 minutes for
an opening statement. As I said, this is our second hearing on
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EPA’s proposed Clean Power Plan, which would change the way
electricity is generated, transmitted and consumed in each State.

Our first hearing focused on the EPA itself, and I must say that
it was obvious from that hearing that EPA does not have the ex-
pertise on the intricacies of electric markets and reliability implica-
tions of this radical transformation that they are proposing for the
electric generation sector.

As I noted before, we are also seriously concerned with this pro-
posed rule; for one thing, EPA’s unprecedented use of the Clean Air
Act is questionable on legal grounds. Legal experts, and we always
know there are conflicting legal experts, but many legal experts see
nothing in the Clean Air Act that empowers EPA to commandeer
State decisionmaking authority over how each State produces, de-
livers, and uses electricity.

The EPA is also embarking on a comprehensive effort to Fed-
eralize electric generation, even though the Agency, as I said, has
absolutely no energy policy setting authority or expertise. That is
why it is important today to hear from the Federal body that actu-
ally does have that authority and expertise. Although, I might add
that the top-down command and control efforts of EPA go far be-
yond even FERC’s jurisdiction.

As a preliminary matter, I would like to better understand
FERC’s level of participation in this proposed rule. Is FERC an
equal partner with EPA, a junior partner or hardly a partner at
all in promulgating this rule? And what would be FERC’s role in
implementing this rule? We are also interested in tapping into
FERC’s considerable expertise on electric reliability. As 1 suspect,
many reliability concerns with this proposed rule that have not
been considered by EPA.

As it is, the Agency has already promulgated a number of dif-
ferent rules that have contributed to coal-fired power plant shut
downs. This proposed rule would lead to more of the same. So we
are interested in learning from FERC whether it believes coal-
using states can abruptly and quickly move away from this base-
load source without raising significant reliability concerns.

I am also worried by many of the assumptions of EPA that they
make as to how States can meet electricity demand while com-
plying with the rule. For example, the Agency suggests that States
can easily ramp up natural gas-fired generation to help meet the
target goals, but we know from the experience of last winter that
several regions of the country have natural gas pipeline capacity
constraints.

Similar questions about EPA’s optimistic assumptions regarding
the ability of renewables to help fill the void, especially given the
many challenges that come with integrating intermittent resources
into the grid. And the limitations of renewables will be exacer-
bated, if affordable and reliable base-load supplies, like coal and
nuclear and even natural gas, face a constrained future as they do
under the Obama Administration.

Overall, we see great risk in EPA trying to overrule the State’s
choices as to the best electricity mix as well as risk in constraining
a State’s ability to change its generation portfolio and as you know,
at a certain timeframe within this proposed rule, States can’t
change, even if they might want to. So EPA’s proposed efforts dic-
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tating electricity use is quite troubling. This is an area where the
reach of the Federal Government has been limited, and for good
reason, since these local resource decisions are best left to States.

So we look forward to your testimony today. I know we have a
lot of questions for you, and certainly, as I said, you all have the
expertise and we look forward to your opening statements.

And with that, I would at this time recognize the gentleman from
Chicago, Mr. Rush, for his 5-minute opening statement.

[The prepared statement of Mr. Whitfield follows:]

PREPARED STATEMENT OF HON. ED WHITFIELD

This morning we will be conducting our second hearing on EPA’s proposed Clean
Power Plan targeting each state’s carbon dioxide emissions from electricity genera-
tion and use. Our first hearing focused on EPA itself, and I must say that our dis-
cussion with Assistant Administrator Janet McCabe left us with more questions
than answers. Today, we solicit the Federal Energy Regulatory Commission’s exper-
tise and perspective, and I welcome all five Commissioners to this subcommittee.

As T have noted before, I find much reason for concern with this proposed rule.
For one thing, EPA’s unprecedented use of the Clean Air Act is on very questionable
legal ground. I see nothing in the law that empowers EPA to commandeer state de-
cision-making authority over how it produces, delivers, and uses electricity. But
aside from the legal questions of whether EPA can do this to the states, there is
the equally important question of whether the agency should do it. I have serious
doubts whether this scheme is advisable or even workable.

Ironically, EPA is embarking on this comprehensive effort to federalize energy
planning even though the agency has absolutely no energy policy-setting authority
or expertise. That is why it is important to hear from a federal body that actually
does have such authority and expertise, although I might add that the top down,
command-and-control efforts of EPA go far beyond even FERC’s jurisdiction. As a
preliminary matter, I would like to better understand FERC’s level of participation
in this proposed rule—is FERC an equal partner with EPA, a junior partner, or
hardly a partner at all in promulgating this rule? And what would be FERC’s role
in implementing it?

I am also interested in tapping into FERC’s considerable expertise on electric reli-
ability, as I anticipate many reliability concerns with this proposed rule that have
not been considered by EPA. As it is, the agency has already promulgated a number
of rules that have contributed to coal-fired power plant shutdowns. This proposed
rule would lead to more of the same and indeed is seen by some as the nail in the
coffin for coal. I am very interested in learning from FERC whether it believes coal-
using states can abruptly move away from this base load source without raising sig-
nificant reliability concerns.

I am also worried by many of the assumptions EPA makes as to how states can
meet electricity demand while complying with the rule. For example, the agency
suggests that states can easily ramp up natural gas-fired generation to help meet
their targets. But we know from the experience of last winter that several regions
of the country have natural gas pipeline capacity constraints. I look forward to hear-
ing the Commissioners’ thoughts on the achievability of EPA’s assumptions about
natural gas-fired generation.

I also have similar questions about EPA’s very optimistic assumptions regarding
the ability of renewables to help fill the void, especially given the many challenges
that come with integrating intermittent resources into the grid. And the limitations
of renewables will be exacerbated if affordable and reliable base load supplies like
coal and nuclear face a constrained future as they do under the Obama administra-
tion.

Overall, I see great risks in allowing EPA to overrule each state’s choices as to
the best electricity mix, as well as risks in constraining a state’s ability to change
its generation portfolio as circumstances warrant.

I also find EPA’s proposed efforts dictating electricity usage to be troubling. This
is an area where the reach of the federal government has been limited, and for good
reason since these local resource decisions are best left to states.

Most of all, I am very concerned what this proposed rule would do to electricity
costs for consumers and for job-creating businesses. In my view, EPA has not been
taking these concerns into account, which is another reason why I believe this hear-
ing is important.
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OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RusH. I want to thank you, Mr. Chairman, for holding this
important hearing on FERC perspectives, questions concerning
FPA’S proposed Clean Power Plan and other grid reliability chal-
enges.

Mr. Chairman, as the title suggests, we are here today to hear
from the FERC commissioners on the impact that we can expect
President Obama’s Clean Power Plan to have on a variety of issues
related to fuel diversity, the integration of variable energy re-
sources, natural gas, electricity generation, and grid reliability,
among many other topics.

Mr. Chairman, last month, this subcommittee heard testimony
from Acting Assistant Administrator of the Office of Air and Radi-
ation, Janet McCabe, that in developing the Administration’s Clean
Power Plan, EPA consulted on reliability-related issues with DOE,
FERC, State, public utility commissioners, as well as the Inde-
pendent System Operators Regional Transmission Organization
Council.

In fact, when determining the best system of emission reduction,
or BSER, reliability was one of the key factors that EPA considered
and the Agency made sure to allow flexibility for States to design
and implement their own programs in order to ease pressure on
the system reliability.

Additionally, Mr. Chairman, the EPA proposed to give States a
10-year period to achieve their final goals, which allows for meas-
ures to be phased in to ways that protect reliability. But why is it
so important that we act at all? Well, Mr. Chairman, a series of
assessment reports have come out recently, including the third na-
tional climate assessment, the fifth intergovernmental panel on cli-
mate change assessment, the EPA’s climate change indicators in
the U.S. 2014, and the bipartisan risky business, the economic risk
of climate change in the U.S.

Each of these reports highlights the devastating consequences of
climate change on both public health and the environment, and
each urging policymakers, you and I, Mr. Chairman, to act. And
what have we learned from all of these telling studies, Mr. Chair-
man? We have learned that 7 of the 10 top warmest years on
record have occurred since 1998 and dangerous heat waves have
become more and more frequent.

We have learned that extreme storms threaten to flood coastal
communities, risking lives, and that cyclone intensity has increased
over the past 20 years, where 6 of the 10 most active years since
the 1950s occurring during that period. We have learned that dan-
gerous wildfires continue to intensify, reducing air quality, threat-
ening forests, threatening property, and risking the lives of fire-
fighters. We have learned that the area of land burned by wildfires
annually has increased since the 1980s and that 9 of the 10 years
with the most land burned have occurred since 2000.

We have learned that by mid-century, farmers in the midwest
will face crop year decline of up to 19 percent and by the end of
the century, States like Oregon, Washington, and Idaho could expe-
rience as many hot days over 95 degrees Fahrenheit as currently
expected in the State of Texas. We have learned that as climate



5

warms, labor productivity in key sections including construction,
agriculture, and utilities would likely be reduced and that these re-
ductions and labor productivity may be the greatest in the south-
east.

So Mr. Chairman, it is for all of these reasons that President
Obama has decided to act and fill the void left by this very same
Congress in hopes of mitigating some of the most devastating ef-
fects on climate change due in large part to emissions from some
of the Nation’s oldest and dirtiest power plants.

Mr. Chairman, I look forward to this hearing on the FERC com-
missioners’ responses to questions and on the FERC commissioners
to the President’s plan, their response to the President’s plan. And
with that, Mr. Chairman, I want to yield back all the time that I
might have.

Mr. WHITFIELD. The gentleman’s time is expired.

Mr. RUsH. Right on time.

Mr. WHITFIELD. At this time, I would like to recognize the gen-
tleman from Michigan, Mr. Upton, chairman of the full committee
for a 5-minute opening statement.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UprON. Well thank you, Mr. Chairman.

A couple weeks ago, EPA’s Acting Assistant Administrator Janet
McCabe told this subcommittee that the Agency’s proposed rule for
existing electricity generation is not an energy plan but rather it
is a pollution control rule. Then last week, Administrator Gina
McCarthy made the exact opposite argument during her testimony
before the Senate that the proposal is not about pollution control
but, in fact, it is about energy and spurring investments in the
EPA’s preferred energy choices.

This comparison of exchanges by the two top officials at EPA
demonstrates the Agency’s current dilemma. After failing to push
comprehensive cap-and-trade legislation through a Democratic Sen-
ate because of legitimate fears that it would hamstring our econ-
omy and make energy more expensive, the Administration is now
pursuing a plan B approach by stretching the Clean Air Act to ac-
complish the exact same goals.

Assistant Administrator McCabe’s answer is the one that the
agency will likely stick to when the rule gets challenged in court,
as EPA has no explicit energy policy setting authority under the
law. But Administrator McCarthy had the more candid response,
as this rule clearly is an effort by EPA to assert control in new reg-
ulatory authorities over States’ electricity decisionmaking.

EPA’s Clean Power Plan requires States to submit for approval
individual or regional energy plans to achieve the agency’s carbon
dioxide emission targets. EPA is systemically Federalizing under
the Clean Air Act what was once in the clear purview of the States
or the markets. If the States are truly the labs of democracy, then
why assert the Federal Government over their energy planning?

FERC is the agency charged by Congress with regulating elec-
tricity in interstate commerce, which is why it is so important to
gain FERC’s perspective today. Even this Agency, with explicit au-
thority over electricity matters, does not have the expansive reach
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envisioned by EPA’s Clean Power Plan. I am particularly concerned
about the Clean Power Plan’s impact on energy diversity. Main-
taining a diverse energy portfolio is a core component of this com-
mittee’s vision for America’s energy future, a vision that we call the
architecture of abundance.

Consumers and businesses are best served by an electricity sup-
ply that can be generated from a variety of sources: Coal, nuclear,
natural gas, obviously, as well as renewables, and in the proportion
that each State deems best to suit its unique circumstances.

Maintaining diversity, both diversity in our electricity generation
portfolio as well as the diversity of strategies for meeting a State’s
electricity needs is critical to affordable and reliable energy, but
EPA’s top-down Clean Power Plan will give us less of both kinds
of diversity.

I thank the FERC commissioners today and certainly welcome
Mr. Bay for his first appearance before us. And I yield the balance
of my time to Mr. Shimkus.

[The prepared statement of Mr. Upton follows:]

PREPARED STATEMENT OF HON. FRED UPTON

Several weeks ago, EPA’s Acting Assistant Administrator Janet McCabe told this
subcommittee that the agency’s proposed rule for existing electricity generation is
not an energy plan, but rather is a pollution control rule. Then, last week, Adminis-
trator Gina McCarthy made the exact opposite argument during testimony before
the Senate—that this proposal is not about pollution control but is about energy and
spurring investments in the EPA’s preferred energy choices.

This comparison of exchanges by the two top officials at EPA demonstrates the
agency’s current dilemma. After failing to push comprehensive cap-and-trade legisla-
tion through a Democratic Senate because of legitimate fears that it would ham-
string our economy and make energy more expensive, the administration is now
pursuing a Plan B approach by stretching the Clean Air Act to accomplish the exact
same goals. Assistant Administrator McCabe’s answer is the one the agency will
likely stick to when this rule gets challenged in court, as EPA has no explicit energy
policy-setting authority under the law, but Administrator McCarthy had the more
candid response, as this rule clearly is an effort by EPA to assert control and new
regulatory authorities over states’ electricity decision-making.

EPA’s Clean Power Plan requires states to submit for approval individual or re-
gional energy plans to achieve the agency’s carbon dioxide emissions targets. EPA
is systematically federalizing under the Clean Air Act what was once in the clear
purview of the states or the markets. If states are truly the “laboratories of democ-
racy,” then why assert the federal government over their energy planning? FERC
is the agency charged by Congress with regulating electricity in interstate com-
merce, which is why it is so important to gain FERC’s perspective today. Even this
agency, with explicit authority over electricity matters, does not have the expansive
reach envisioned by EPA’s Clean Power Plan.

I am particularly concerned about the Clean Power Plan’s impact on energy diver-
sity. Maintaining a diverse energy portfolio is a core component of this committee’s
vision for America’s energy future—a vision we call the Architecture of Abundance.
Consumers and businesses are best served by an electricity supply that can be gen-
erated from a variety of sources—coal, nuclear, natural gas, as well as renewables—
and in the proportion that each state deems best to suit its unique circumstances.

Maintaining diversity—both diversity in our electricity generation portfolio as
well as a diversity of strategies for meeting a state’s electricity needs—is critical to
affordable and reliable energy. But EPA’s top-down Clean Power Plan will give us
less of both kinds of diversity.

I thank the FERC Commissioners for their testimony today, and welcome Mr. Bay
for his first appearance before us. We look forward to a continued dialogue as we
conduct oversight of the Clean Power Plan.

Mr. SHIMKUS. Thank you, Mr. Chairman.
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Reliable low-cost energy is a critical and key asset to this country
and for job creation. We appreciate what you do to help maintain
that.

In my sole region this winter, we came very close to the demand
meeting supply, and I think that is a thing that hopefully you will
help focus on. Base load is a key component of that, and as these
rules drive some generating facilities out of the market closure,
then we are going to have these concerns, and woe be it to the
member of Congress that has brownouts during the hottest time of
the summer or the coldest time in the winter.

There is also the big debate, you guys are involved with it on the
transmission grid. As we pick and choose winners and losers and
electricity generation, we have to move electricity larger distances
and that stirs up the public. I think there is a credible debate
?b%ut localizing generation and then not having these transmission
ights.

As you have heard me before numerous times, I am also con-
cerned about the physical security aspects. As a former Army offi-
cer during the Cold War, we worried about the Soviets doing elec-
tromagnetic pulses that would knock out transmissions and I know
that is not the focus of this hearing, but security aspects of that,
and maybe it is not a terrorist attack, maybe it is just a solar flare
that really causes great concerns, and I am going to be watching
that and involved with that in this year and the next couple years.

The last thing I would like to, with this time, is just, Chairman
LaFleur, and I will follow up with my questions, when you last ap-
peared for us, you said you would keep your fellow commissioners
in consultation with you. I think some of the testimony kind of
questions that, based upon meetings with the EPA, and I hope we
get clarification on that.

Thank you, Mr. Chairman. I yield back my time.

Mr. WHITFIELD. The gentleman yields back.

At this time we will recognize the gentleman from California, Mr.
Waxman, for a 5-minute opening statement.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much, Mr. Chairman. I would like
to thank each of the commissioners for being here today, and I es-
pecially want to congratulate and welcome Mr. Bay, who has just
been confirmed to the commission.

The Federal Energy Regulatory Commission plays a key role in
maintaining the reliability of electric grid and protecting electricity
consumers. That is what makes your job so important. The Repub-
lican members of this committee deny the existence of climate
change or pretend it doesn’t exist. They see the EPA’s Clean Power
Plan for the power sector as a threat to grid reliability, and that
is why they have called you here this morning. They hope you will
say something that will give them ammunition.

But those of us who are listening to the overwhelming scientific
consensus see carbon emissions from power plants, not EPA regula-
tions, as the real threat to the grid. The facts are sobering. Last
year the levels of heat-trapping carbon pollution in the atmosphere
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exceeded 400 parts per million for the first time in millions of
years. Last year was the fourth hottest year on record, 7 of the 10
hottest years on record occurred in the last decade, and all 10 oc-
curred since 1998.

Wildfires in the west have gotten much worse. Droughts are set-
ting records and devastating harvests. Sea-level rise and fierce
storms are threatening our coast. These, and many other indica-
tors, tell us that global warming is harming us now, and it is going
to get much worse. The power sector will feel these impacts. In-
tense storms will disrupt power delivery. Droughts and rising tem-
peratures will force plant shutdowns. Transmission systems will
lose capacity at high temperatures.

And that is why the Clean Power Plan is so important for the
grid and for our future. It was issued by EPA, but I am sure it
went through an interagency review, because it is important to get
FERC’s perspective. A significant transition is under way in the
power sector. Market forces and public policies are driving a shift
to renewables, demand side efficiency and natural gas fire genera-
tion. We have doubled our capacity to generate renewable elec-
tricity from wind and solar in just 5 years.

Wind power is already cost competitive with fossil fuel genera-
tion in parts of the country and the cost of solar power is plum-
meting. Natural gas costs less than coal and even coal boosters ac-
knowledge that it is not cost effective to build new coal plants
today because of the competition from natural gas, not because of
any regulations by any government agency.

These changes in the electricity sector are bringing Americans
cleaner air, new jobs, lower bills, and more choices. The Clean
Power Plan will advance these positive developments. FERC, too,
should make its own contribution. The statutory standards that
FERC administers, gives the agency many tools to help combat cli-
mate change and create the clean energy economy of the future.

And I want to bring to the members’ attention, the University of
California Berkeley Center for Law, Energy, and the Environment
report that was recently issued on this subject, authored by Steven
Weissman and Romany Webb, which I ask unanimous consent to
insert in the record.

Mr. WHITFIELD. Without objection. *

Mr. WaxXMAN. I hope all the commissioners will give these ideas
serious consideration. As this new report shows, we don’t have to
choose between protecting the environment and reliable electricity.
FERC grid operators, State public utility commissions and power
plants, even progressive power companies are already planning for
the changes that are under way.

Our nation has a proven track record of adapting to new environ-
mental requirements without adverse impacts on reliability. We
don’t have to cling to the past, and we don’t need to be afraid of
the future. We can protect our environment, strengthen the grid,
and leave our world a better place for our children.

Thank you, Mr. Chairman. I yield back my time.

Mr. WHITFIELD. Gentleman yields back.

“The information has been retained in committee files and is also available athtip://
docs.house.gov / meetings [ IF | IF03 /20140729 /102568 | HHRG-113-IF03-20140729-SD008.pdf
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At this time, we look forward to the opening statements of the
commissioners of the FERC. And we have with us this morning,
the Honorable Cheryl LaFleur, who is the Acting Chairman; we
have the Honorable Phillip Moeller, who is a Commissioner; we
have the Honorable John Norris and Tony Clark; and our newest
member, Mr. Norman Bay of New Mexico.

So at this time, Chairman LaFleur, we will recognize you for 5
minutes for your opening statement. Make sure your microphone
is on, and we look forward to your testimony.

STATEMENTS OF THE HON. CHERYL A. LAFLEUR, ACTING
CHAIRMAN, FEDERAL ENERGY REGULATORY COMMISSION;
THE HON. PHILIP D. MOELLER, COMMISSIONER, FEDERAL
ENERGY REGULATORY COMMISSION; THE HON. JOHN R.
NORRIS, COMMISSIONER, FEDERAL ENERGY REGULATORY
COMMISSION; THE HON. TONY CLARK, COMMISSIONER, FED-
ERAL ENERGY REGULATORY COMMISSION; AND THE HON.
NORMAN C. BAY, COMMISSIONER, FEDERAL ENERGY REGU-
LATORY COMMISSION

STATEMENT OF THE HON. CHERYL A. LAFLEUR

Ms. LAFLEUR. Well, thank you very much, Chairman Whitfield,
Ranking Member Rush, and members of the subcommittee.

I am honored to serve as the acting chairman of the Federal En-
ergy Regulatory Commission, and I appreciate the opportunity to
be with you this morning.

As this subcommittee is well aware, the Nation’s resource mix is
changing in response to a number of factors, including the in-
creased availability of domestic natural gas, growing use of renew-
able generation in response to State and Federal policies, and new
environmental regulations. Although these drivers of power supply
changes are themselves outside the commission’s jurisdiction, we
must be aware of and adapt to them to carry out our responsibil-
ities to promote reliability and ensure just and reasonable rates for
customers.

Our work supports reliability in three primary ways. First,
FERC supports the timely development of needed energy infra-
structure. The commission has permitting authority over natural
gas pipelines, LNG terminals, and non-Federal hydropower. We
also support new infrastructure through our rate authority over
those facilities and over electric transmission.

Second, FERC oversees wholesale power markets that support
reliability. We work to ensure that centralized capacity, energy,
and ancillary services markets send correct signals to support the
procurement and retention of resources needed for reliability.

Finally, FERC directly oversees the reliability of the grid by es-
tablishing mandatory standards for the bulk power system under
Section 215 of the Federal Power Act. It has been almost 10 years
since Congress enacted Section 215, and I believe the commission
has established a solid track record not just on day-to-day reli-
ability, but on emerging issues, like cybersecurity, physical secu-
rity, and geomagnetic disturbances.

As I mentioned, one of the key drivers of changes in our resource
mix are new EPA regulations regarding air, water, and solid waste
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pollution. EPA is, of course, responsible for promulgating environ-
mental regulations under the statutes it implements. We, in turn,
are responsible for helping ensure that reliability is sustained as
new environmental regulations are carried out. Our work in this
area is not limited to interactions with EPA but includes collabora-
tions with states, industry, and other stakeholders.

One recent example is our work on the mercury and air toxic
standards where we issued a policy statement outlining how we
would advise EPA on when additional time might be needed to
comply with the mercury and air toxics in order to avoid a reli-
ability violation. We also established a regularly-scheduled public
forum with NARUC, co-led by my colleague, Commissioner Moeller
and myself and our State colleagues, to regularly collaborate with
EPA and other stakeholders on how the MATS rule and other rules
were being implemented.

I have closely followed the development of the Clean Power Plan
because I believe it will have implications for the operation of the
grid and require FERC engagement to ensure that reliability is
sustained. FERC staff commented on the proposal through the
OMB interagency review process from a reliability perspective.
Among other recommendations, FERC staff emphasized the need
for the development of natural gas pipeline and electric trans-
mission infrastructure to enable compliance with State compliance
plans. FERC staff also emphasize the importance of regional co-
operation to promote efficient compliance with the Clean Power
Plan.

I appreciate that the plan gives considerable flexibility to the
States to use the different building blocks it outlines, but I believe
FERC will have at least three important roles: First, to support the
development of pipelines and transmission that will be needed to
attain the goals of the plan; second, to consider how market struc-
tures need to adapt to support the research choices that states
make under the plan; and finally, to continue to be closely engaged
with EPA and the states and others to identify any problems and
help to make sure they are addressed.

Reliability has been my top priority in my time at FERC, and I
believe it is job one for anyone involved in electricity. I have seen
many changes to the Nation’s resource mix in the past 30 years,
but the central importance of reliability is unchanged, even as new
technologies and new environmental challenges and aspirations
emerge. As FERC chairman and as a commissioner, I will continue
to champion these issues.

I thank the subcommittee for giving me the opportunity to ap-
pear, and I welcome your questions.

Mr. WHITFIELD. Thank you, Ms. LaFleur.

[The prepared statement of Ms. LaFleur follows:]
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FERC supports the reliability and security of the electric grid in several ways. For example,
FERC is responsible for authorizing the construction of certain energy infrastructure, such as
interstate natural gas pipelines, liquefied natural gas terminals, and non-federal hydropower
generation. In addition, FERC works to ensure that energy markets provide appropriate signals
for investment in needed infrastructure, including wholesale electric generation and transmission
facilities. Finally, FERC oversees the development and enforcement of mandatory reliability
standards for the bulk power system.

These areas of FERC’s work are increasingly important as the nation’s resource mix changes in
response to a number of factors, including increased availability of natural gas, growing use of
renewable energy generation in response to state and federal policies such as renewable portfolio
standards, and new environmental regulations. Although these drivers of power supply changes
are largely outside of the Commission’s jurisdiction, we must be aware of, and adapt to, these
developments in ordet to carry out our responsibilities to promote reliability and ensure just and
reasonable rates for customers.

With respect to new environmental regulations, EPA is of course responsible for promulgating
environmental regulations under the statutes it implements. However, FERC can and should
help the EPA understand the implications that such regulations may have on electric reliability
and support utility compliance with those regulations where necessary and to the extent possible.
Importantly, the Commission’s work related to EPA regulations is not limited to interactions
with EPA, but also includes collaboration with states, industry, and other stakeholders.

FERC has closely followed the development of the Clean Power Plan because it is clear that such
regulations and related state compliance plans could have implications for the operation of the
grid. Once the Clean Power Plan entered the Office of Management and Budget (OMB)
interagency review process, FERC provided input to the EPA primarily from a reliability
perspective. In addition, because it appears that vital decisions in this area will be made at the
state level, I believe it is important to reach out to our state colleagues on these issues.

Clearly, the Commission must remain engaged with EPA, states, NERC, RTOs, ISOs, industry,
and other stakeholders in the coming years as new EPA regulations are implemented to
understand the potential impacts of the rule and to ensure FERC’s regulations and policies
concerning energy markets, infrastructure, and grid operations accommodate and support
compliance with these requirements.
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Written Testimony of Cheryl A. LaFleur
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Committee on Energy and Commerce
Subcommittee on Energy and Power
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Hearing on
FERC Perspective: Questions Concerning EPA’s Proposed Clean Power Plan
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July 29,2014
Chairman Whitfield, Ranking Member Rush, and members of the Subcommittee:

[ am honored to serve as the Chairman of the Federal Energy Regulatory Commission (FERC or
Commission). I have appeared before this Subcommittee several times in my roles as a
Commissioner and Acting Chairman of the Commission. Today 1 appreciate the opportunity to
testify at this hearing on EPA’s Proposed Clean Power Plan and other Grid Reliability
Challenges.

Reliability has been a top priority for me throughout my more than four years on the
Commission, and it has constituted a growing portion of the Commission’s work after the
passage of the Energy Policy Act of 2005, which, among other things, granted the Commission
new authority over reliability. FERC supports the reliability and security of the electric grid in
several ways. For example, FERC is responsible for authorizing the construction of certain
energy infrastructure, such as interstate natural gas pipelines, liquefied natural gas terminals, and
non-federal hydropower generation. In addition, as part of our responsibility to ensure just and
reasonable rates, FERC works to ensure that energy markets provide appropriate signals for
investment in needed infrastructure, including wholesale electric generation and transmission
facilities. Finally, FERC oversees the development and enforcement of mandatory reliability
standards for the bulk power system.

These areas of FERC’s work are increasingly important as the nation’s resource mix changes in
response to a number of factors, including increased availability of natural gas, growing use of
renewable energy generation in response to state and federal policies such as renewable portfolio
standards, and new environmental regulations. Although these drivers of power supply changes
are largely outside of the Commission’s jurisdiction, we must be aware of, and adapt to, these
developments in order to carry out our responsibilities to promote reliability and ensure just and
reasonable rates for customers. With respect to new environmental regulations, FERC has
worked with other federal and state regulators, regional transmission organizations (RTOs) and
independent system operators (1SOs), the North American Electric Reliability Corporation
(NERC), industry, and other stakeholders to understand the potential impacts. In addition, we
have worked, and will continue to work, to ensure our regulations and policies concerning
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energy markets, infrastructure, and grid operations accommodate and support compliance with
these requirements.

Reliability Standards

Before discussing how FERC helps sustain reliability as environmental regulations change, it is
important to first understand the many ways in which FERC’s work supports reliability.

First, a reliable grid requires the timely development of needed energy infrastructure. The
Commission supports such infrastructure development both directly, through its authority to
permit the construction of natural gas pipelines, LNG terminals, and non-federal hydropower
generation, and indirectly, through its rate authority under the Federal Power Act, Natural Gas
Act, and Interstate Commerce Act. For example, the Commission plays a role in the
development of interstate electric transmission facilities through its responsibility to ensure just
and reasonable rates for wholesale power transmission service. The Commission recently
revised its methodology for calculating the return on equity for interstate transmission facilities.
This revised methodology will help promote investment in needed transmission infrastructure
while ensuring that transmission rates remain just and reasonable. In addition, FERC’s work on
transmission planning processes facilitates the development of needed transmission
infrastructure by requiring more open and cost-effective regional and inter-regional transmission
planning.

Second, the Commission’s oversight of energy market rates and structures supports reliability by
facilitating the development of accurate price signals and efficient market rules. One example of
this is our ongoing work to ensure centralized forward capacity markets adequately support the
procurement and retention of resources to meet future reliability and operational needs. In
addition, because it is crucial that energy and ancillary services markets send the appropriate
price signals to attract investments needed to sustain reliability, the Commission recently
announced a new proceeding to evaluate issues regarding price formation in the energy and
ancillary services markets operated by RTOs and ISOs. The Comimission is also working to
improve the efficiency of its markets by addressing the coordination of scheduling practices of
natural gas pipeline capacity and electricity markets, in light of increased reliance on natural gas
by electric generators.

Finally, FERC directly oversees reliability of the grid by approving mandatory reliability
standards for the bulk power system pursuant to Congress’ direction in section 215 of the Federa
Power Act. Reliability Standards are developed by NERC, pursuant to an open and inclusive
stakeholder process, and submitted to the Commission for review and approval. These standards
support the day-to-day blocking and tackling work necessary to keep the lights on, like tree
trimming and relay setting coordination. Nearly 10 years after Congress enacted FPA section
215, I believe FERC has established a solid track record with respect to “blocking and tackling”
activities, issuing more than 60 orders on new or modified reliability standards on a wide range
of issues, including, among others, reliability planning criteria and protection system
maintenance and testing, FERC is also making significant progress on emerging issues, like
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cybersecurity, geomagnetic disturbances and physical security. We have approved the Version 5
Critical Infrastructure Protection (CIP) standards, which require that all bulk electric system
cyber assets receive a level of protection commensurate with their impact on the grid. We also
recently approved the first of two required standards on geomagnetic disturbances (GMD) and
just this month proposed to largely accept the first-ever physical security standard for critical
facilities.

With that overview of FERC’s work to support grid reliability, I will now turn to FERC’s
activities to sustain reliability under a number of new environmental regulations — including
EPA’s recently-proposed Clean Power Plan — which are, as [ noted above, one of the factors
driving major changes in the nation’s electric generation resource mix.

EPA is of course responsible for promulgating environmental regulations under the statutes it
implements. However, FERC can and should help the EPA understand the implications that
such regulations may have on electric reliability and support utility compliance with those
regulations where necessary and to the extent possible. Importantly, the Commission’s work
related to EPA regulations is not limited to interactions with EPA, but also includes collaboration
with states, industry, and other stakeholders to evaluate how those regulations will impact the
industries that FERC regulates.

One recent example of collaboration between FERC, EPA, state regulators and other
stakeholders is on the EPA’s Mercury and Air Toxics Standards (MATS) rule. The Commission
has monitored and assessed the potential impact of the MATS rule since the rule was issued in
2011, and that work is ongoing. In conjunction with the issuance of the MATS rule in 2011, the
EPA indicated that it will seek advice from the Commission, among others, on requests for extra
time for electric generators to comply with the rule. In response, FERC issued a policy statement
in May 2012 outlining how it will advise the EPA on whether the failure to operate a specific
unit might lead to a violation of a Commission-approved reliability standard, The policy
statement also detailed the Commission’s intention to continue addressing the potential impact of
this and other EPA rules on reliability with state commissions in a regularly scheduled public
forum, the National Association of Regulatory Utility Commissioners (NARUC)/FERC Forum
on Reliability and the Environment, which I co-chaired with Commissioner Moeller and our state
colleagues. The Forum met six times over a two-year period and included regular attendance by
senior EPA officials. In addition, the Commission has addressed the impacts of the MATS rule
as part of technical conferences on reliability held since 2011. Finally, FERC staff also
participates in regular conference calls with EPA, DOE, and the RTOs/ISOs to discuss
implementation of EPA rules, including the MATS rule, and obtain regular updates regarding
ongoing compliance.

1 believe that FERC’s collaboration with the EPA and other stakeholders on the MATS rule
provides a good example of how FERC can lend its reliability expertise as the EPA implements
new environmental regulations that may impact the nation’s grid and power supply, including the
recently-announced Clean Power Plan. However, the Clean Power Plan and MATS rule have
some significant differences; while the MATS rule is plant-specific and institutes specific limits
on emissions for each power plant, the Clean Power Plan directs each state to create its own state
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compliance plan to reach an overall emissions reduction goal. In developing their compliance
plans, states may choose from among several different tools, and can coordinate regionally.
Additionally, the timeline for implementation of the Clean Power Plan is longer than that for the
MATS rule. Although the core tenets of the rules are different, 1 believe that we should build on
the collaborative model used to implement the MATS rule and adapt it to the Clean Power Plan.

FERC has closely followed the development of the Clean Power Plan because it is clear that such
regulations and related state compliance plans could have implications for the operation of the
grid. In addition, because it appears that vital decisions in this area will be made at the state
level, 1 believe it is important to reach out to our state colleagues on these issues. As an
example, the continuing FERC/NARUC work on reliability and the environment that {
mentioned previously (which has now been folded into NARUC s standing Electricity
Committee) has provided a public forum for conversations concerning these issues, including not
only FERC and NARUC representatives, but also senior EPA officials and industry
representatives. Furthermore, as addressed in my responses to the pre-hearing questions, FERC
staff and EPA staff met in the months leading up to the issuance of the Proposal to discuss
concepts under consideration by EPA staff.,

Once the Clean Power Plan entered the Office of Management and Budget (OMB) interagency
review process, FERC provided input to the EPA primarily from a reliability perspective.
Among other recommendations, FERC staff emphasized that in light of EPA’s proposal to rely
on increased capacity factors for natural gas fired generation resources, gas pipeline adequacy
should be considered from a regional perspective, not just a national perspective, due to existing
constraints on the system. With respect to the EPA’s proposed reliance on increased deployment
of renewable resources, FERC staff provided input regarding the general timeline for the
construction of transmission to remote resources and identified specific studies that explored
questions about dependence on a significant amount of renewables to ensure adequate ancillary
services, FERC staff also emphasized that, in order to promote efficient compliance with the
Clean Power Plan, the EPA should not only allow but also encourage regional compliance.

As I mentioned earlier, the Commission can support state efforts to reliably comply with the
Clean Power Plan both directly, through its authority over permitting of certain infrastructure,
particularly natural gas pipelines, and indirectly, through its statutory rate authority, market
oversight, and collaborative roles with states and other important stakeholders. With respect to
infrastructure, the proposed rule contemplates power supply changes that could require
substantial investments in additional infrastructure over the multi-year compliance period to
ensure reliability, particularly with respect to increased utilization of gas-fired generation. Asa
result, I believe that it is important that the Commission continue its work to support the timely
development of needed energy infrastructure.

The Commission should also consider whether changes to rate structures and market rules will
be needed to support reliable implementation of the state compliance plans. These efforts could
include both current Commission initiatives and new initiatives, as appropriate. For example, the
Commission held a technical conference in April of this year to explore the impacts of the polar
vortex on the RTOs and ISOs. The Commission is in the process of assessing the comments
from the April conference, including how the changing resource mix fits with the Commission’s
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ongoing assessment of the ability of capacity markets and other resource adequacy constructs to
meet the future reliability and operational needs of the electric system. This and other
Commission initiatives will play a critical role in determining whether adjustments to
Commission-jurisdictional rates and markets will be needed to sustain reliability as states
implement their state compliance plans.

Finally, once EPA promulgates a final rule and states begin to develop and implement their state
compliance plans, I believe FERC, along with NERC and the RTQs/ISOs, should continue to
work with the states, industry, and the affected stakeholders to provide needed information and
assistance. As the state compliance plans are implemented, FERC must also monitor any
reliability impacts from the Clean Power Plan on an ongoing basis. Once the state compliance
plans are developed, I believe that the Commission could assist as appropriate in the
determination of whether they are simultaneously achievable. One compliance approach
available to states under the proposed rule is the use of regional cooperation to meet carbon
reduction targets. In the electric sector, the Commission has supported regional approaches for
market efficiency and transmission planning purposes, and [ believe that regional approaches
under the Clean Power Plan could play an important role in facilitating compliance with the rule.
In this regard, believe it may be helpful if EPA’s process for approving state compliance plans,
or modifications to those plans, could include a way to consider interstate and regional reliability
issues and address them adequately.

Some stakeholders have questioned whether EPA’s Clean Power Plan wiil have an adverse
impact on the overall reliability of the bulk power system. | am mindful of these concerns. As
this Subcommittee is aware, the states are just beginning the process of developing their
compliance plans in order to comply with the proposed rule and have been provided with
significant flexibility in their compliance approach. As the states develop their compliance
plans, I believe that the Commission will have a role in evaluating the compliance proposals’
impacts on matters under the Commission’s jurisdiction, including infrastructure, market rules,
and reliability.

Conclusion

Clearly, the Commission must remain engaged with EPA, states, industry, and other stakeholders
in the coming years as new EPA regulations are implemented. [ believe that recent experience
with the MATS rule demonstrates that the Commission takes its role in reliability seriously, and 1
look forward to continuing the Commission’s work on these important issues. [ thank the
Subcommittee for giving me the opportunity to appear before you today, and [ welcome any
questions you may have.
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Mr. WHITFIELD. At this time, I recognize Mr. Moeller for his 5-
minute opening statement.

STATEMENT OF THE HON. PHILIP D. MOELLER

Mr. MOELLER. Thank you, Chairman Whitfield, Ranking Member
Rush, and members of the committee.

I am Phil Moeller. I have been on the commission since 2006.
Thank you for holding this hearing on a very important subject, the
EPA’s Clean Power Plan. As its name indicates, this is essentially
power or electricity policy, so it is very relevant that we are here
talking about it because we have the job under Section 215 of the
Federal Power Act to assure the reliability of the Nation’s bulk
power grid.

And reliability should not be, and I don’t think it is, a partisan
issue, but it has to be our job, number one, so we have to look skep-
tically at these kinds of proposals to make sure that we can keep
the lights on, and more importantly the heating and the cooling on
when consumers need it.

The biggest challenge, I think, in this rule is that it treats states
individually in terms of compliance, but electricity markets are fun-
damentally interstate in nature and that just creates some chal-
lenges that may not be insurmountable but need to be looked at
very closely. In my written testimony, I have noted a few examples
of states that certainly have concerns about how they will be treat-
ed.

Idaho, for instance, consumes coal power but doesn’t generate it,
so what does that mean for its baseline now in going forward? We
have states like Wisconsin and New Jersey that spend significant
amount of money, billions of dollars to clean up their fleet, but they
don’t get credit under the Clean Power Plan. And then there are
stranded assets, such as the one I note in Mississippi, where $1 bil-
lion of scrubbers is essentially not counted under the plan. So those
artle issues you will hear about as the comments come in on the
rule.

The rule is based on compliances on four building blocks. You
have probably gone into them. I will point out one that has a little
bit of concern to me, which is essentially getting the gas fleet up
to 70 percent dispatch. Now, the challenge there is that we have
traditionally gone under something called economic dispatch where
the cheapest power plants are called in the merit order of dispatch.
This would change it to environmental dispatch. You can do that
with a carbon fee and mesh the two, but obviously the prices go
up. It is a fundamental change, not only with how we regulate
power but actually how the system is operated, and it needs to be
examined very closely.

The related issue that concerns me has to do with the example
we have in New England. Almost everybody in the country, not
universally, but almost everyone believes that we need more pipe-
line into New England because of the pipeline constraints. The
challenge is financing it, because pipelines have traditionally been
financed under long-term contracts with local distribution compa-
nies, but the new customer class for pipelines is basically power
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plants that may or may not be called on a daily basis based on the
market they are in.

So with that, the challenge is how do you get long-term financing
with power plants that aren’t going to sound essentially long-term
contracts. Now, these are not insurmountable problems, but it is a
real issue in New England. We haven’t been able to solve it and
I am concerned that if we move to a system where there is a lot
more gas generation to be dispatched, are we going to have the
pipeline capacity? Can we finance the pipeline capacity to meet
that need? It is a real conundrum, one that we need to take a look
at more closely.

Essentially, what I have been calling for is a more formal role
for our commission as we deal with EPA on these issues, kind of
an open and transparent role, so that basically we can get the engi-
neers together to discuss the challenges involved because it really
comes down to a very granular level with reliability. The laws of
physics will trump regulations. There are always unintended con-
sequences when we shut down power plants because, although they
may not produce a lot of power, they may be producing other prod-
ucts, ancillary services that maintain reliability in the grid. And
the location of those plants is key, and sometimes you can’t rep-
licate a plant in that location.

So the granular level of analysis is very important, and I think
it should be open and transparent because, engineers can disagree,
but we need kind of an open forum for them to do it. I am also not
here to say that we shouldn’t do anything. I think we can do a lot
of good by essentially improving and modernizing the pricing of
electricity. Under the leadership of Acting Chair LaFleur, the
FERC has opened up a proceeding on price formation in the whole-
sale markets. This is overdue, it is a good effort. I am kind of impa-
tient. I want this to move forward, because we have some ineffi-
cient pricing right now.

Similarly, at the retail level, I urge my colleagues at the State
level to consider more realtime and dynamic pricing at the retail
level because that will send more accurate pricing to consumers,
and hence, they should use their power more efficiently.

Again, thank you for having us, and I look forward to any ques-
tions you have.

Mr. WHITFIELD. Thank you, Mr. Moeller.

[The prepared statement of Mr. Moeller follows:]
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Summary of FERC Commissioner Philip D. Moeller
July 29, 2014 Hearing on EPA and FERC Reliability Challenges

FERC has a responsibility to promote the reliability of our nation’s bulk power system
under section 215 of the Federal Power Act. Therefore, the Commission must analyze the
reliability impacts of the proposed rules.

And because FERC is the economic regulator of the nation’s wholesale electricity
markets and is directed by statute to assure just and reasonable rates, the Commission also has a
duty to analyze the economic consequences of the proposal.

FERC and EPA need to bring our nation’s reliability engineers together in a public and
transparent forum to address questions and develop answers. Just as the Commission does not
have expertise in regulating air emissions, I would not expect the EPA to have expertise on the
intricacies of electric markets and the reliability implications of transforming the electric
generation sector, Any such process must be open and transparent, and cannot be merely a
private and paperless discussion between FERC and EPA employees.

The biggest challenge in implementing the proposed rule is that electricity markets are
interstate in nature. Thus the proposal’s state-by-state approach results in an enforcement regime
that would be awkward at best, and potentially very inefficient and expensive.

Most concerning is the assumption of increased “re-dispatch” of natural gas units of up to
70 percent. Related to this concern is whether there will be sufficient pipeline capacity to
support this increase in natural gas generation. Simply put, if plant owners don’t know on a
daily basis whether and to what extent their power plants will be called upon to run or not, they
will be reluctant to sign a 20-year or 30-year contract to buy natural gas. Yet pipelines rely on
such long-term contracts to finance system expansion. And while EPA’s proposal does not
require infrastructure to be installed overnight, such improvements sometimes cannot be
implemented within the deadlines of specific rules.

Based on the timelines involved, EPA is essentially capping the amount of national
electricity consumption in 2030. Although the relationship between economic growth and
electricity consumption growth has evolved over the past several decades, it is impossible to
accurately predict this relationship out to 2030, just as it would be impossible to accurately
predict the Dow Jones Industrial Average in 2030.

The laws of physics trump written words. Although a specific generating plant may not
contribute significant power to the grid, its other outputs such as voltage support or “inertia”
qualities may contribute significantly to grid stability. Moreover, the details of how reserve
margins are calculated can have a significant impact on the ability of excess capacity in one load
pocket to transfer power to another load pocket that needs capacity.

Independent of the EPA’s proposal, a huge opportunity for improving the nation’s air
arises in the context of the prices we pay for electricity, as modernizing pricing policies has
enormous potential to improve the environmental quality of the nation’s generation sector.
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Hearing on
FERC Perspective: Questions Concerning EPA’s Proposed Clean Power Plan
and other Grid Reliability Challenges

July 29,2014
Chairman Whitfield, Ranking Member Rush, and members of the Committee, 1
am Phil Moeller, and I have been a member of the Federal Energy Regulatory
Commission since 2006. Thank you for your ongoing oversight and for providing us the

opportunity to discuss our responsibilities as members of the Commission.

In our testimony today, you asked us to specifically focus on the reliability
implications of the Environmental Protection Agency’s (EPA) proposed Clean Power

Plan and other grid reliability challenges.

Although there is an ongoing debate about whether the EPA’s proposal will
withstand legal challenges, I will leave that discussion to others. Instead, I will focus on
the reliability implications of the proposal, the workability of the proposal, unintended

consequences of the proposal, and recommendations for additional actions.

If it isn’t already obvious, the title of the proposed rule, the Clean Power Plan,
makes it clear that EPA is creating national electricity policy. EPA’s proposal sets

emission standards on a state-by-state basis with initial compliance levels mandated in
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2020, ongoing to 2030. The Commission has a responsibility to promote the reliability of
our nation’s bulk power system under section 215 of the Federal Power Act. Therefore,
the Commission must analyze the reliability impacts of the proposed rules. And because
the Commission is the economic regulator of the nation’s wholesale electricity markets
and is directed by statute to assure just and reasonable rates, the Commission also has a

duty to analyze the economic consequences of the proposal.

The biggest challenge in implementing the proposed rule is that electricity markets
are interstate in nature. Thus the proposal’s state-by-state approach results in an
enforcement regime that would be awkward at best, and potentially very inefficient and
expensive. The interstate nature of these markets is illustrated by the example of Idaho.
While that state currently does not generate electricity from coal plants within its borders,
it consumes coal-generated energy produced in at least five other states. If those states
decrease their coal generation and Idaho compensates by increasing generation from its
existing natural gas plants, it creates complications related to its initial carbon baseline

and its carbon baseline going forward.

The proposal allows for states to comply through four compliance “building
blocks™: 1) “Heat Rate Improvements™ averaging six percent for coal generation units; 2)
“Re-dispatch” of natural gas generation units of up to 70 percent; 3) “Low- and Zero-
Carbon Generation” intended to encourage renewable generation and encourage the
continued operation of nuclear units that are economically challenged, and 4) “Demand-

Side Efficiency” intended to decrease demand and improve energy efficiency.
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The effectiveness of these building blocks will undoubtedly be addressed in many
of the comments submitted on the proposed rule. From what I have heard, these
comments are likely to opine on whether the six percent goal for heat rate is achievable,
whether the proposal to save nuclear units will be counter-productive and lead to more
nuclear unit closures, and whether the demand side efficiency goals are cost-effective and

achievable.

Most concerning to me, however, is the assumption of increased “Re-dispatch” of
natural gas units of up to 70 percent. For decades we have relied on the concept of
“economic dispatch” of electric generation. Simply put, the power plants with the lowest
operating cost are called first to generate electricity --- with various reliability
reqﬁirements and other factors as part of the decision, depending on the structure of
various markets. By moving to what is essentially “environmental dispatch,” units will
be called to generate primarily based upon the emission profile of the unit. This can be
reconciled with economic dispatch if a hypothetical carbon fee is added to each
generator’s costs to reflect its emissions profile, forcing the costs of greater emitting
generation higher in the merit order of dispatch. In addition to the higher costs involved,
1 look forward to reading public comments on the reliability implications of moving to

this higher level of natural gas generation.

Related to this concern is whether there will be sufficient pipeline capacity to
support this increase in natural gas generation. Pipelines have traditionally been financed

with long-term contracts--often 20 or 30 years in length--between natural gas distribution



23

companies and the natural gas pipelines. However, the fastest growing set of customers
for pipelines are now natural gas generation units, often in “organized” wholesale
markets with day-ahead and real time energy markets that require power plant owners to

bid into these markets (as opposed to baseload plants in vertically integrated markets).

New England illustrates the new challenge with expanding pipeline infrastructure.
Despite widespread (although not universal) recognition that New England needs
additional pipeline capacity, the fundamental challenge has been how to finance this
expansion when generators are refuctant to sign long-term contracts. Simply put, if plant
owners don’t know on a daily basis whether and to what extent their power plants will be
called upon to run or not, they will be reluctant to sign a 20-year or 30-year contract to

buy natural gas.

My concern is that this challenge of financing adequate pipeline infrastructure in
New England will be replicated in other markets because of the proposal’s increased
reliance on natural gas generation. This may not be an insurmountabie challenge, but we
haven’t yet found solutions to the New England situation and it is a topic that needs

additional and substantial attention.

1 find another aspect of the proposal troubling. Based on the timelines involved,
EPA is essentially capping the amount of national electricity consumption in 2030.
Although the relationship between economic growth and electricity consumption growth
has evolved over the past several decades, it is impossible to accurately predict this

relationship out to 2030, just as it would be impossible to accurately predict the Dow

4
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Jones Industrial Average in 2030. For the past several years the nation has seen
unprecedented stability in electricity demand, with some areas experiencing slow, flat or

even declining demand in electricity consumption.

Last year saw an increase in electricity consumption in both the residential and
commercial sectors. Industrial demand, however, fell. Yet with the real possibility of
long-term low-to-moderate prices of natural gas (thanks to increased domestic
production), I hope our nation is poised for an industrial and manufacturing renaissance.
If this does in fact take place, we could see significant increases in industrial
consumption of electricity. The nation must be careful not to impede this economic
growth due to consumption targets that are essentially imposed by the EPA’s proposal. 1
have been a long-standing supporter of increased energy efficiency and rationally-
compensated demand response, but essentially capping electricity consumption may have

unintended consequences, including limiting economic opportunity for many Americans.

From a fairness perspective, I know it is discouraging for some states to have
undertaken aggressive measures to improve the air quality of their in-state generation,
and then not to receive credit for these early adopter actions. For example, 1 understand
that over the past decade a Wisconsin utility has invested——and ratepayers are paying for
these investments through their rates---billions of dollars in cleaner technologies that
have resulted in dramatic improvements to the emission profile of the utility’s generation
fleet. Similarly, a billion dollars was recently spent on scrubbers for a single site in

Mississippi. Yet those investments are taken for granted in the EPA’s plan, and may
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result in consumers paying for utility investments that will not be used. Wisconsin and
Mississippi are not alone here, as other states have invested heavily in reducing air

emissions over the past few years.

Going forward and at a minimum, I will reiterate my request for a formal role for
the Commission with the EPA as it relates especially to the reliability implications of the
proposal. Convening the appropriate reliability experts (including the Commission, and
possibly the North American Electric Reliability Corporation, electric wholesale market
operators, power generators, electricity consumers, along with input from the states) to
examine the reliability implications is necessary to avoid additional unintended
consequences. Although the EPA’s proposal mentions the concept of reliability more
than a hundred times, it’s the details of calculating proper reserve margins and specific

load pockets that matter from a reliability perspective.

As we have seen with the implementation of EPA’s mercury rule (MATS), load
pockets matter because the laws of physics trump written words. Although a specific
generating plant may not contribute significant power to the grid, its other outputs such as
voltage support or “inertia” qualities may contribute significantly to grid stability.
Moreover, the details of how reserve margins are calculated can have a significant impact
on the ability of excess capacity in one load pocket to transfer power to another load
pocket that is short. These challenges can be addressed, but it takes engineering

expertise, especially when designing optimal infrastructure improvements. And while
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EPA’s proposal does not require infrastructure to be installed overnight, such

improvement sometimes cannot be implemented within the deadlines of specific rules.

My point is that getting the electricity reliability experts together in a public and
transparent forum to address these questions and develop answers is the responsible
approach. Engineers can debate and disagree on details, but presently there is no public
forum for this discussion to occur. Just as the Commission does not have expertise in
regulating air emissions, [ would not expect the EPA to have expertise on the intricacies
of electric markets and the reliability implications of transforming the electric generation
sector. Hence I reiterate my call for a forum to publicly discuss the extent of reliability
challenges under the proposal and potential solutions to these challenges. The EPA’s
plan is not the Commission’s rule but rather proposed by the EPA, so the responsibility to
formally address the reliability implications should be promoted by the EPA with
extensive Commission involvement. Any such process must be open and transparent,

and cannot be merely a private and paperless discussion between government employees.

Independent of the EPA’s proposal, a huge opportunity for improving the nation’s
air arises in the context of the prices we pay for electricity, as modernizing pricing
policies has enormous potential to improve the efficiency of the nation’s generation
sector. Under the leadership of Acting Chair LaFleur, the Commission has begun an
overdue and extensive project to examine ways to improve price formation at the
wholesale level. Flaws in existing price formation were greatly exposed during last

winter’s Polar Vortex events. More accurate pricing will lead to a more efficient
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wholesale market and will serve as a more rational approach toward balancing the supply

and demand of electricity.

In this policy realm, I also urge our colleagues on state commissions to accelerate
their consideration of implementing real time pricing at the retail level. Presently, most
residential consumers (and many other consumers) do not see the real-time cost of the
electricity they consume. In reality, that means they are consuming too much electricity
when it is the most expensive instead of shifting that consumption to periods when
electricity is the least expensive. But with existing flat-rate pricing, consumers have no
incentive to practice “load shifting”. Real time pricing provides better consumption
signals to consumers, and can greatly improve air quality by reducing peak demand
(which is usually in the summer when air quality is most threatened). Irealize that
extensive consumer education and effective societal “safety nets” will be needed before
markets transition to real-time pricing. But I also trust that with effective consumer
protection mechanisms, citizens will make rational choices based on real economics and

a more efficient and cleaner generation profile will result.

Regardless of the ultimate outcome of EPA’s proposal, significant actions can be
taken in the meantime to improve the nation’s air emissions in the electricity sector.
Overall, market forces—especially lower natural gas prices—have gradually contributed
to the transformation of a cleaner electric generation fleet as some coal units have been
replaced by natural gas units. The EPA’s Mercury and Air Toxics Standards Rule

(MATS) has contributed to this trend, although at a faster pace than I would have
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preferred. Iremain very concerned about the reliability implications of MATS,
especially in the Midwest during the summer of 2016. Adding new carbon dioxide
compliance obligations on top of MATS creates a complex regulatory environment, the
implications of which are not yet understood. Yet this topic is important and needs to be
addressed promptly, as reliability is as much a necessity for the EPA as it is for the

American people.

Thank you for the opportunity to express my views, and I look forward to any

questions you may have for me.
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Mr. WHITFIELD. Mr. Norris, you are recognized for 5 minutes.

STATEMENT OF THE HON. JOHN R. NORRIS

Mr. Norris. Chairman Whitfield, Ranking Member Rush, and
members of the subcommittee, thank you for the opportunity to
share with you my thoughts on how EPA’s proposed Clean Power
Plan will work. The fact that we are here today having this discus-
sion on reducing carbon emissions, to some degree, tells me it is al-
ready working.

As you may have read in my written testimony, I believe the
EPA’s proposed Rule 111(d) can work. The flexibility provided in
the rule, along with the continuous communication and cooperation
between EPA, FERC, NERC, the states, RTOs, industry and others
to make appropriate adjustments along the way to ensure reli-
ability lead me to the conclusion that we can reduce carbon emis-
sions and keep the lights on. If the question is, is this the most effi-
cient way to reduce carbon emissions in our electric sector? I would
give you a firm no, it is not.

I applaud the EPA for this action but recognize that this was the
only option available to curtail harmful greenhouse gas emissions
because Congress has failed to act. Placing a cost or a value on car-
bon consistent across the country would, I believe, be a far and
away more efficient and fair way to address carbon emissions.
While the EPA’s proposal does provide more certainty on energy in-
vestment than before an industry struggling with uncertainty, it is
nowhere near the clarity and direction legislation establishing a
national energy policy on carbon would provide.

Let me share with you an excerpt from an interview from a
former Republican colleague of yours. He tells of a conversation he
had with an elderly gentleman about the need for a carbon policy,
and I quote: I was talking to him about, “What about your
grandkids?” And he said, “I think they can get by on their own.”
I don’t think that caring fellow really meant it quite that bluntly.
I think what he meant was somebody will figure something out.

And, of course, my response to him is, “Well, technological inno-
vation will sure work better if we set the economics right, because
what we believe as conservatives and people who believe in free en-
terprise is if you get the economics right, somebody chasing the dol-
lar would deliver to me a better product. They will make money
and they will serve my needs. That is what makes our system go
around.

“But if you can’t get to that next step of getting the price on car-
bon, because if you attach that price, the external hidden cost of
the product, it changes economics and all kinds of exciting things
happening for the enterprise system.” But he wants to stick at that
point of saying it is not a cost, that CO, is not a cost; it is not a
negative. If it is a negative externality, it is a value of zero. If you
attach a zero to it, there is no change in the pricing structure. So
for him, it is very important to continue to deny the science be-
cause he wants to assign a zero to the cost of carbon.

That was former Congressman Bob Inglis, who is providing a
strong, conservative economic voice on this issue, a voice worth lis-
tening to. I, too, believe the best way to address climate change is
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to first recognize the overwhelming evidence provided by scientists
throughout the world that our planet faces severe consequences if
we do not take action. The U.S. can and should help lead a world-
wide effort to reduce carbon emissions, and that our innovative and
entrepreneurial spirit will seize the opportunities to tackle this
problem.

If we are here today to debate whether the EPA’s proposal will
work or not, I fear Congress is missing the point, again. A rule that
is not yet finalized but empowers 50 states with significant flexi-
bility to address the proposed regulations and then grid operators
to work to incorporate those State decisions into their operations,
it will nearly be impossible to be proved today that it will or will
not work.

But if the EPA and every other entity involved commits to mak-
ing it work, I am confident it is achievable. But for the sake of our
consumers, our utility businesses and America’s entrepreneurs and
innovators, we as a Nation could take a better course of action and
enact a national energy policy to begin the transition to a low-car-
bon economy.

Reliability will always be one of my highest priorities as a com-
missioner. It is my responsibility, and I will not hesitate to step
forward and take appropriate action if grid security is threatened
by this proposed rule or any other threat or action. But this rule
is a very gradual transition, and I believe a very necessary transi-
tion, for I believe my responsibility as a citizen and public servant
is to also speak up for my children, the children of America and
the world. We are talking about action that threatens their future.

Much talk, I think, is spent on addressing the financial debt we
are leaving our children, and I commend all of you here today who
are addressing that issue. But I hope you will also consider the at-
mospheric debt we are not adequately addressing. This is a debt I
believe even more devastating but also deadly.

Thank you. That concludes my testimony. I look forward to your
questions.

Mr. WHITFIELD. Thank you, Mr. Norris.

[The prepared statement of Mr. Norris follows:]
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Chairman Whitfield, Ranking Member Rush, and members of the Subcommittee, thank
you for the opportunity to share with you my thoughts on EPA’s proposed Clean Power Plan and

other grid reliability challenges.

My name is John Norris and | have served as a Commissioner on the Federal Energy

Regulatory Commission {FERC) since January of 2010.

Summary

Climate change is occurring, and the question is not whether we address greenhouse gas
emissions, but how we best address those emissions. EPA’s proposed rule 111(d) is an
important first step that addresses climate change by appropriately seeking to reduce carbon
emitted by our nation’s electric power system. The proposed rule will spur investment in non-
carbon or lower-carbon emitting generation resources, as well as energy efficiency and other
demand-side resources. Increased investment in new technologies is essential for an effective
transition to a low-carbon economy.

Such a transition will be challenging, but as the MATS rule has demonstrated, we as a

nation should be well positioned to meet those challenges. FERC has already been considering
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whether market changes are needed to address our nation’s changing resource mix. We are
examining the wholesale energy and capacity markets and have issued rules addressing variable
energy resources, ancillary services, and storage to effectively integrate renewable resources and
other new technologies into our electric grid. [ also recognize that the Commission needs to
remain vigilant regarding the impacts of 111(d) on the reliability of the grid, and expect that we
will continue to coordinate with the North American Electric Reliability Corporation and work
closely with the states to ensure that system planners and operators are able to maintain or even
enhance reliability.
Testimony

As we begin this important discussion regarding EPA’s proposed rule 111(d), I think it is
essential to consider the magnitude of the problems facing our country and the world with
respect to climate change. I believe that the overwhelming body of scientific evidence proves
that climate change is occurring and that the burning of fossil fuels and resulting emissions from
that activity is far and away the largest and main contributor to the alteration of our atmosphere
and the change in climate. [ also believe the resulting gradual increase in global temperature will
have a devastating impact on the U.S. and world economy and life on our planet. Thus, the
question becomes not should we address greenhouse gas emissions, but how can we best address
those emissions.

The EPA’s recent proposed rule 111(d) is the most significant potential action that we
have taken to date as a nation to begin to address the devastating impact of climate change.
While I view it as only a start to further efforts that will be needed to curtail the burning of fossil

fuels and reducing carbon emissions, it is a positive first step.
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The first positive impact that the proposed rule will have is to provide some much needed
certainty for investment in the energy system we need to build for the future. While the
proposed rule fails to place a direct cost on the production of carbon emissions, it will spur
investment in non-carbon or lower-carbon emitting generation resources, as well as in energy
efficiency and other demand side resources. Greater investment in new technologies that enable
us to better manage our energy consumption, integrate variable eﬁergy resources, and lower the
costs of renewable energy generation will accelerate the development of these technologies and
enhance our ability to more efficiently manage the transition to a low-carbon economy.

One reason we have already started the transition toward a low-carbon economy is the
implementation of the EPA’s MATS rule. That rule has contributed to the retirement of many of
our highest polluting and least efficient coal-fired generation plants. While MATS has
contributed to the retirement of many of these units, a number of the retiring units are old,
inefficient plants that would have likely retired soon anyway. Although challenges remain in
some areas of the country in providing adequate generation resources to maintain our reserve
margins, our electric energy system generally appears well positioned to meet the requirements
of the MATS rule.

While it will be challenging to manage the further transition that 111(d) contemplates, it
is important to recognize that our energy system has already demonstrated it can handle such
challenges. Renewable generation technology continues to make advancements that are
lowering costs and increasing the predictability of generation levels. Challenges created by the
use of distributed generation resources are not new as a result of 111(d) but in fact distributed
generation is already spreading rapidly and being successfully integrated in various regions of

the country. Smart grid and smart meter technologies have been deployed for over a decade.
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We are continuing to deploy and utilize these technologies because of the valuable contribution
they make to grid operations and demand-side management. Industry continues to develop and
construct transmission and non-transmission alternatives, enabling greater access to all forms of
generation, more competitive wholesale markets, and enhanced reliability.

For our part, FERC is working to respond to the changes occurring to the electric grid
and the nation’s resource mix. Last year, FERC began a significant look into whether our
capacity markets are functioning adequately, and we recently began an inquiry into price
formation in our energy and ancillary services markets. Among other things, we are considering
whether varying characteristics of different resources are being appropriately valued in the
marketplace. Recent FERC rulemakings such as the variable energy resources and ancillary and
storage compensation rules are examples of actions that can be taken to meet changes in the
resource mix while maintaining or even enhancing reliability.

Going forward, FERC needs to remain vigilant on reliability standards and coordinate
with the North American Electric Reliability Corporation in order to communicate any reliability
concerns to EPA. We need to work closely with the states on the supply of adequate resources
and be prepared to make appropriate market rule changes to enable states, regional transmission
organizations and other system planners to meet resource adequacy requirements.

It is certainly too early to say that the implementation of proposed rule 111(d) will
proceed without challenges. For example, rule 111(d) appropriately recognizes the key role that
nuclear energy will play in our low-carbon future. Yet, our existing nuclear fleet is under
significant economic distress. To achieve our carbon-reduction objectives, we must make every
effort, both at the state and federal level, to ensure that our existing nuclear fleet remains viable.

But, with the multiple tools available today and the increasing technological capabilities to meet
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these and other challenges of 111(d), we should not shy away from taking action to mitigate
climate change. America’s history of technological innovation, along with our entrepreneurial
spirit to compete in the rapidly growing worldwide demand for clean energy technologies, leaves
me with little doubt of our ability to meet EPA’s proposed rule 111(d). As 1 stated earlier,
111(d) is really just a first step to meet the challenges of climate change. To reach the
worldwide goal of 80 percent reductions by 2050, a much steeper reduction in carbon emissions
will be necessary. Hopefully the technologies developed and the lessons learned in taking this
first step will better enable us to tackle these steeper challenges awaiting us in the future.

I believe America can lead the world in the effort to mitigate the devastating impact of
climate change. 1 have been hopeful for a number of years that Congress would step up to the
challenge and pass legislation to begin that effort. Unfortunately, to date, that has not occurred.
Even without Congressional action, the scientific consensus on climate change has led to a
nearly complete halt of the construction of any new coal-fired generation plants that do not
sequester carbon. But, I also believe that Congress’ failure to pass legislation to implement a
national energy policy and address climate change has discouraged needed investment in
technologies that can help us address climate change. For a long-term sustainable energy supply,
what we need more than anything is a level of certainty that will spur investment in new
technologies necessary for a competitive energy system fof the future. The EPA’s rule 111(d)
provides some hope because of the direction and certainty it provides. But more is needed.

Included with my remarks here for the hearing are my responses to questions from the
Committee. Many of the questions from the Committee ask for information on what FERC has

done or is doing with regard to the EPA’s recent proposed rule 111(d). I defer many of those
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responses to Chairman LaFleur as the FERC staff works under her direction. I have provided my
thoughts to those questions where you have asked for my opinions.
Thank you for the opportunity to testify today. am happy to answer any questions you

may have.
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Mr. WHITFIELD. Mr. Clark, you are recognized for 5 minutes.

STATEMENT OF THE HON. TONY CLARK

Mr. CLARK. Thank you, Chairman Whitfield, Ranking Member
Rush and members of the committee.

I hope you will allow me a point of personal privilege for an in-
troduction that I have today which is, in probably the half a dozen
or so times that I have testified in front of Congress, I have never
had my boys be able to join me. They have always been in school
or back home in North Dakota, but today they are here. So Alex
and Thomas.

Mr. WHITFIELD. We will have some questions for Alex and Thom-
as.

Mr. CLARK. I am sure they look forward to them. They can now
look 30 years into the future being able to look back into a Con-
gressional Record and see their names are in there.

Out of respect for your time, I won’t repeat the testimony that
I submitted, but instead will probably just extend a little bit upon
it. It is quite clear from the questions that we received from all of
you, the pre-hearing questions that preeminent in the minds of the
committee are, can FERC answer questions related to the EPA rule
and whether there will be a concern about either cost or reliability.

I think, hopefully, what you gathered from my responses were
that it is probably too early to know with specificity exactly what
those impacts will be and the primary driver for that is that we
simply don’t know what the potential State implementation plans,
compliance plans might look like, and we also don’t have a sense
for what a Federal implementation plan or a Federal compliance
plan would look like.

Typically, as the EPA has proposed rules, there would be a
marker for what a Federal plan might look like; in this case, we
don’t have that. So it is a little tougher for us, I think, as a com-
mission, to model it. But I think we can make some general com-
ments about the trendline that we might at least wish to keep in
mind, especially as a commission as we work through some of these
issues.

And what really got me thinking about it was an article that I
read in the Washington Post last Friday, actually, after I had sub-
mitted my written testimony, which was about the challenges that
a community in Colorado was having with regard to changing over
their fleet in a relatively short amount of time, and there were
some costs concerns that were taking place in that community. It
happened to be Pueblo. And it got me thinking about the EPA pro-
posed rule and what might be pathways to it.

It is quite clear, although the EPA has said that they will offer
flexibility to states, a pathway that they have offered up as a po-
tential one that might be compliance, relies in some part on a com-
bination of perhaps cap and trade, like a regional gas house initia-
tive like they have in the northeast, some sort of reliance on energy
efficiency and demand response resources, a shuttering of coal
plants and, at the same time, pivoting towards heavier reliance on
natural gas, perhaps some sort of renewable portfolio standard in
the State.
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So you put all these things together, and it actually looks very
much like what one of the regions has already been going through,
which is the one that Commissioner Moeller mentioned, which is
New England. I think one of the things that FERC and Congress
will need to keep its eye on as we potentially move forward in these
rules is, at least from my perspective, if someone were to ask me
which area of the country do you have the most concern about both
as a matter of cost and reliability, I would probably point to New
England. Not solely because of some of the things that have hap-
pened already with regard to carbon regulation, but certainly some
of those things do play into it.

So should the EPA rule come to pass? I would think that FERC
would need to ensure that as it moves forward, we would want to
make sure that some of the concerns that we have seen already
happen in New England with the pipeline constraints and the
rapid conversion to gas and the very tight reliability system and
sometimes very high cost for electricity aren’t exported to other re-
gions of the country, and overcoming that could be, indeed, a chal-
lenge.

With that, I will end my testimony, yield back the remainder of
our time, and look forward to your questions.

Mr. WHITFIELD. Thank you very much, Mr. Clark.

[The prepared statement of Mr. Clark follows:]
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Chairman Whitfield, Ranking Member Rush and members of the Committee, thank you
for the invitation to be with you today. Your hearing on reliability of the nation’s electric grid is

a timely one.

While the Commission has been given responsibility by Congress to ensure the reliability
of the bulk power system, the threats to that reliability are many and the Commission’s tools
are somewhat limited. In this testimony, | will offer initial thoughts about several areas that
have the potential to impact electric reliability, and close with comments on the sweeping

changes that may be imminent with proposed new Environmental Protection Agency rules.

First, | will comment about areas in which | believe the nation has made vast
improvements, and that is in relation to addressing the causes of previous large failures in the
bulk power system. The good news is we are actually in a much better position than we had
previously been, largely because of significant utility investments and mandatory, enforceable

reliability standards. It is not to say that large scale blackouts cannot and will not happen in the
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future — they may indeed occur at some point. But it is to say that our Nation has significantly
reduced the likelihood that those events will reoccur for the same reasons as in the past — such
as poor vegetation management, human error, poor planning and lack of visibility into the

workings of the real-time grid.

Yet in some ways, our reliability risks are just as daunting as before due to emerging

threats such as increasing cyber attacks and physical attacks.

Cybersecurity

If you were to ask me which of the risks to electric reliability causes me the greatest
concern — | would probably identify cyber risk as first on the list. Through its critical
infrastructure protection standards, the Commission has been active in attempting to mitigate
the risk of a successful cyber attack. However, as has been stated by FERC staff and members
of the Commission in the past, the tools FERC currently has available to it are inadequate in the
face of a fast moving or imminent attack, and to the degree FERC does have authority it is
limited to the bulk power system and not the myriad of other systems that interact with it. The
FERC-NERC standard setting process does have the ability, over time, to create a security
ecosystem that makes it much harder for cyber attacks to be successful. But that process is too
slow and too open to deal with threats in real time. In addition, federal law may not do enough
to promote information sharing between and among government and industry. | continue to

be supportive of efforts in Congress to close these gaps.
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Physical Security

The issue of physical security has been a prominent one in recent months due to high
profile attention given to physical attacks on the grid. Acts of physical destruction to portions
of the electric grid have been something utilities have dealt with for years, but the Commission
has recently seen the need for more formalized standards for the protection of the grid. The
result has been a recently released Notice of Proposed Rulemaking that may ultimately lead to
mandatory enforceable standards designed to mitigate the risk of a physical attack bringing
down portions of the bulk power system. As | said earlier this month when voting to approve
the NOPR, | believe these efforts are a step in the right direction, but would encourage all
stakeholders to view this as ju;t a first step in a longer term iterative process we undertake

with the industry.
Geomagnetic Disturbances

Naturally occurring GMD is yet another threat to the grid. The Commission’s newly
adopted rules begin the process requiring utilities to assess the GMD risks to their systems and

requiring them to then take appropriate actions to mitigate those risks.

All of these rules are a carefully crafted attempt to strike an appropriate balance: to
reduce risk, but to be mindful that if the goal is to reduce every risk to zero, then we would end
up with a grid that Americans could not afford. We would also violate the axiom that if

everything is a priority, then nothing is a priority.
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Environmental Compliance Regulations

In addition to the traditional and emerging reliability threats that the Commission
addresses through standards development, reliability faces an additional challenge in the form

of several new and proposed environmental regulations.

The Committee supplied a list of questions and my answers are attached to this
testimony. | will let that stand as a starting point for any further questions you might have, but
| would like to highlight just a few additional thoughts | have with regard to EPA’s new

proposed Clean Power Plan,

More than any regulation | have seen during the time that | have been involved in the
energy sector, this EPA proposed rule has the potential to comprehensively reorder the
jurisdictional relationship between the federal government and states as it relates to the

regulation of public utilities and energy development.

Up until this point, utilities have been regulated through the influence of a number of
governmental entities. State legislatures, governors, public utility commissions, state energy
offices, state departments of environmental quality, EPA and FERC, to name some of the major
players, alt had a role to play. Any oﬁe entity could exert an influence on the process, but they

each had their own niche.

EPA’s proposed 111(d) regulations would dramatically aiter these traditional lines of

authority by creating a new paradigm of oversight of net carbon emission from a state. The
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process that has been envisioned by EPA through its proposed rule leaves the states with many

promises of flexibility but an exceptionally difficult choice.

On one hand, a state could tell EPA that it is not playing ball. That would allow a state to
wash its hands of a process that it may see as unworkable or ili-advised for any number of
reasons. Yet doing so carries significant risk. Presumably, EPA would then step in and craft an
implementation plan of its own; but its tools may be crude, and as of yet are undefined. in
short, a state has no idea what the downside risk is should they not participate in creating a

state compliance plan.

On the other hand, a state could decide to go down the path of taking the EPAup oniits
offer of flexibility and craft its own plan or attempt to partner with other states on a regional
plan. Yet this is a path that is at least as perilous; for if states agree to play by the EPA’s rules,
they are ceding ultimate authority of the regulation of their state’s public utilities and energy

development to the EPA.

What was once a relationship of interacting and cooperating entities will be one in
which there is a clear senior partner. In the past, EPA authority extended to specific generating
plants or groups of plants, but by a state voluntarily agreeing to seek EPA approval of its overall
integrated regulation of the electric industry, it will have entered a comprehensive “mother-

may-1?” relationship with the EPA that has never before existed.

After an implementation plan is approved by the EPA, a state will have lost its ability to
chart its own course as to how it regulates public utilities and its energy sector as a whole. To

use just one example, if a future legislature, decides that its renewable portfolio standard is not
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working for the citizens of its state, that legislature may effectively be prevented from changing
course, because its “EPA-approved” RPS will still be in full effect; and likely enforceable by
ejther the EPA or subject to a private party lawsuit. The same would apply to any future state
utility commission action to the degree it implicates an EPA approved plan. And because
basically everything in the electricity sector affects carbon output in some manner, if a state
“plays ball” with the EPA, the proposed rule could effectively lock a state into a comprehensive

carbon integrated resource plan that can only be changed with the acquiescence of the EPA.,

Moreover, given the predominant regional nature of today’s electric grid operations,
implementation of the proposed rule faces practical difficulties at both ends of the spectrum. f
states choose to comply with the proposed rule by taking an independent, go-at-it-alone
approach, then regional grid operators will be faced with an increasingly complex task of
implementing multiple compliance mechanisms into what was once an efficiently-dispatched
regional electric grid. The various compliance regimes will also add complexity to bilateral

contracts that cross state borders.

To take just one recent example, a few days ago, the Governor of Minnesota called for
the elimination of coal as a source of electricity production. Presumably, this is the sort of thing
that could be incorporated into a state compliance plan. But electricity delivered to
Minnesotans is part of a regionally dispatched grid. in the context of today’s highly integrated
interstate electricity grids and markets, it is hard to comprehend how any similarly situated
state could attempt to make itself an island. A state can refuse to permit coal plants within its

borders, but to the degree it was attempting to regulate energy produced elsewhere, it is not
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permissible. indeed, the State of Minnesota recently had a federal court nullify a state statute

for violating federal law on those very grounds.

At the same time, even if all states in a region band together under the regional grid
operator, any changes to the wholesale markets must necessarily be vetted and approved by
FERC. The Commission would be charged with the awkward task of evaluating fundamental
wholesale market design changes driven by environmental priorities approved by the EPA. Yet
FERC is an economic and reliability regulator. Any decisions made by FERC must be rooted not
in the Clean Air Act, but in our “just and reasonable” and “not unduly discriminatory or
preferential” rate standard in the Federal Power Act. FERC's ability to alter or reject an RTO-
proposed compliance mechanism would present a conflict with EPA’s evaluation of the
compliance plans. Absent Congress stepping in and clearly defining FERC authority and EPA

authority, it is not hard to envision a future jurisdictional train wreck.

| offer these thoughts to illustrate the difficult decisions that lie ahead and to highlight
for Congress just how seismic this change is. Putting aside questions this Committee has raised
with regard to reliability and cost impacts of the proposed rule, | submit it could fundamentally

change the very fabric of how the utility industry is regulated in the country.

Thank you for the opportunity to appear before you today, | would be happy to answer

any questions you may have.
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Mr. WHITFIELD. At this time, we will recognize the gentleman
from New Mexico, Mr. Bay, for a 5-minute opening statement.

STATEMENT OF THE HON. NORMAN C. BAY

Mr. BAy. Chairman Whitfield, Ranking Member Rush, and mem-
bers of the subcommittee, my name is Norman Bay, and I currently
serve as the Director of the Office of Enforcement at FERC.

On July 15, it was my honor to have been confirmed by the Sen-
ate to serve as a member of the commission. I anticipate being
sworn in once all the necessary arrangements have been completed.
Thank you for inviting me to testify at this hearing regarding
EPA’s proposed Clean Power Plan and other grid reliability chal-
lenges. I look forward to working with this committee in my tenure
on the commission.

One of FERC’s critical responsibilities is the regulation of electric
reliability. As the Director of the Office of Enforcement, I have
been involved in investigations of potential reliability violations
and inquiries into major reliability events, but I have not been in-
volved in the EPA rulemaking.

While the EPA has responsibilities under the Clean Air Act and
other legislation, the commission has similar and no less important
responsibility to promote the reliability of the bulk power system.

One way that I believe the commission can help to ensure reli-
ability is through open communication and a strong working rela-
tionship with the EPA; the Department of Energy; the States and
NARUC; the North American Electric Reliability Corporation, or
NERC; regional transmission organizations; independent system
operators; and industry. It is my understanding that FERC staff,
EPA, and DOE have communicated at various times regarding the
EPA’s power sector regulations. The agencies should continue this
effort to ensure that the EPA is aware of any potential impacts its
regulations may have on the reliability of the bulk power system.

To the extent necessary and appropriate, commission staff should
continue its communications with EPA and industry participants
subject to FERC’s regulation, including RTOs and ISOs and public
utilities. Once I am sworn in, I look forward to meeting with my
colleagues to discuss in greater depth these issues and to examine
how we can work collaboratively within the commission’s authority
to promote the reliability of the bulk power system.

Thank you for inviting me to testify here today. I look forward
to remaining engaged with the committee and the EPA, DOE,
NERC, the states and industry on these important issues.

Mr. WHITFIELD. Thank you, Mr. Bay, and thank all of you for
your testimony.

[The prepared statement of Mr. Bay follows:]
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Chairman Whitfield, Ranking Member Rush, and members of the Subcommittee:

My name is Norman Bay and I currently serve as the Director of the Office of Enforcement at
the Federal Energy Regulatory Commission (FERC or Commission). On July 15, it was my
honot to have been confirmed by the Senate to serve as a member of the Commission. 1
anticipate being sworn in once all the necessary arrangements have been made. Thank you for
inviting me to testify at this hearing regarding EPA’s Proposed Clean Power Plan and other Grid
Reliability Challenges. I look forward to working with this Committee in my tenure on the

Commission.

One of FERC's critical responsibilities is the regulation of electric reliability. As the Director of
the Office of Enforcement, I have been involved in investigations into potential reliability
violations and inquiries into major reliability events, but I have not been involved in the EPA
rulemaking. While the EPA has responsibilities under the Clean Air Act and other legislation,
the Commission has a similar, and no less important, responsibility to promote the reliability of
the bulk-power system. One way that [ believe the Commission can help to ensure reliability is
through open communication and a strong working relationship with the Environmental

Protection Agency (EPA), the Department of Energy (DOE), the states, the North American

1
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Electric Reliability Corporation (NERC), regional transmission organizations (RTOs),
independent system operators (ISOs), and industry. It is my understanding that FERC staff,
EPA, and DOE have communicated at various times regarding the EPA’s power sector
regulations. The agencies should continue this effort to ensure that the EPA is aware of any
potential impacts its regulations may have on the reliability of the bulk-power system. To the
extent necessary and appropriate, Commission staff should continue its communications with
EPA and industry participants subject to FERC’s regulation, including regional transmission

organizations and independent transmission operators and other public utilities.

Once I am sworn in, I look forward to meeting with my colleagues to discuss these issues and to
examine how we can work collaboratively within the Commission’s authority to promote the

reliability of the bulk-power system.

Thank you for inviting me to testify today. Ilook forward to remaining engaged with this

Committee and the EPA, DOE, NERC the states, and industry on these important issues.
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One of FERC’s critical responsibilities is the regulation of electric reliability. As the Director of
the Office of Enforcement, [ have been involved in investigations into potential reliability
violations and inquiries into major reliability events, but I have not been involved in the EPA
rulemaking. While the EPA has responsibilities under the Clean Air Act and other legislation,
the Commission has a similar, and no less important, responsibility to promote the reliability of
the bulk-power system. One way that I believe the Commission can help to ensure reliability is
through open communication and a strong working relationship with the Environmental
Protection Agency (EPA), the Department of Energy (DOE), the states, the North American
Electric Reliability Corporation (NERC), regional transmission organizations (RTOs),
independent system operators (1SOs), and industry.

1t is my understanding that FERC staff, EPA, and DOE have communicated at various times
regarding the EPA’s power sector regulations. The agencies should continue this effort to ensure
that the EPA is aware of any potential impacts its regulations may have on the reliability of the
bulk-power system. To the extent necessary and appropriate, Commission staff should continue
its communications with EPA and industry participants subject to FERC’s regulation, including
regional transmission organizations and independent transmission operators and other public
utilities.

Once | am sworn in, I look forward to meeting with my colleagues to discuss these issues and to
examine how we can work collaboratively within the Commission’s authority to promote the
reliability of the bulk-power system.

I look forward to remaining engaged with this Committee and the EPA, DOE, NERC, the states,
and industry on these important issues.
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Mr. WHITFIELD. At this time, we will recognize the panel for
questions, and I will recognize myself to start off for 5 minutes of
questioning.

It is quite clear that anyone who has examined the Clean Power
Plan views it as a fundamental change and President Obama fre-
quently talks about Congress being obstructionist, and Mr. Norris
made the comment this is necessary because Congress has failed
to act. And I would point out that Congress did act by deciding not
to act. When Mr. Waxman was the chairman of this committee, the
Cap and Trade Bill was reported out of the House of Representa-
tives. It went to the Senate, and the Senate did not adopt it. So
COIégress did act in the sense that it did not adopt the cap and
trade.

One of the frustrating—and I am sure that President Obama is
frustrated, and it is great that we have hearings like this to bring
all of this out into the open, to have a discussion for the American
people. Because one of the frustrating parts for the American peo-
ple is when they see decisions affecting basic services like elec-
tricity and the impact that that has on our economy being made
by the courts and by regulators, and they view that as not really
being transparent.

So we in Congress, we do not intend to just lay down and let the
President do whatever he wants to on climate change or any other
issue without having a public discussion about it. And so CO, emis-
sions, by the way, today are the lowest from energy sources that
they have been in 20 years. Lisa Jackson even made the comment
that even if we move vigorously forward as we are attempting to
do here on CO; emissions, it would make no difference unless other
countries do the same.

And we see in Europe today, they are mothballing natural gas
plants because natural gas prices are so high coming out of Russia
that they are building coal plants today. And we, under this plan,
would not have the flexibility to build a new coal plant if natural
gas prices go up because the technology is not available to be able
to do it in an economic way that would make it possible to do it.
We don’t have enough money to build Kemper plants all over
America the way they are attempting to do in Mississippi, and it
is not being done without Federal dollars.

So this kind of discussion, I think, is invaluable. Mr. Rush had
made the comment about the drought and the impact on farmers,
and I would tell you, the price of corn has fallen from $8.10 a bush-
el down to $4 a bushel because corn is so abundant right now. So
there are lots of different perspectives on this.

But Ms. LaFleur, everyone is concerned about reliability, and we
have asked the EPA about this and we ask this question of you in
our written questions: Did the EPA request a written document
from FERC relating to reliability? Do you have a written report
that was given to EPA on reliability issues?

Ms. LAFLEUR. Thank you for that question, Congressman
Whitfield.

No, they did not request written comments. My understanding,
this is the first time I have been through the interagency review,
but there were a number of staff meetings and then a kind of for-
mal debrief where we made our comments over at the OMB with
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a number of EPA people there. And we kept a memo, but we did
not turn them in in writing because that has not been the practice.

Mr. WHITFIELD. I personally think that is disappointing because
reliability is such a key issue.

Mr. Moeller, I don’t have a lot of time left, but would you just
comment briefly on this economic dispatch versus environmental
dispatch and how that might get to a cap and trade system?

Mr. MoOELLER. Well, that is one of the four building blocks, and
the building block is an aspiration to get the gas fleet up to 70 per-
cent dispatch, which has been very rarely done in this country,
only in very limited circumstances. So there are some operational
questions.

But essentially, the only way, if you have to hit your target by
increasing your gas fleet production, that is going to trump what
is normally economic dispatch of the cheapest plant. Now, the only
way you can reconcile that is then put a fee on the other sources,
and it is talked about in the rule, you put a fee on the other carbon
emitters so that they are less competitive to gas. So that is how
it would be done.

Mr. WHITFIELD. Well, thank you. My time is expired.

At this time, I recognize Mr. Rush for 5 minutes of questions.

Mr. RusH. Thank you, Mr. Chairman.

Mr. Chairman, the American people are tired of the finger point-
ing, they are tired of the excuse after excuse, the blame that goes
from one to another. They are really, really tired of the inaction
and the inertia that seems to be the standard of this Congress.

There is no question, Mr. Chairman, that we need to reduce our
carbon pollution if we are going to avoid the worst impacts of cli-
mate change. No question about it and the power sector is the larg-
est source of carbon pollution in the U.S. There is no question
about this. Mr. Chairman, I believe that the EPA’s Clean Power
Plan is a reasonable approach to reducing emissions from power
plants in light of the unending excuses, in light of this Congress’
failure to act.

Commissioner Norris, do you agree that a Clean Power Plan is
a reasonable approach since this very Congress has failed to act?

Mr. NoRRIS. I think the EPA plan is, as I mentioned, the most
feasible, reasonable one that they can do out of their authority,
that it is workable. It would be more efficient if we would remove
the uncertainty around carbon and enact a policy that would pro-
vide more certainty and more efficiency in this transition.

Mr. RUSH. Again, commissioner, how will EPA’s proposed rule af-
fect investment in renewable energy and energy efficiency re-
sources?

Mr. NORRIS. It is a much-needed signal to both renewable energy
and other technologies that can provide demand side management
energy efficiency and new technologies for generation, that, I think,
there is a great hunger, an appetite for investing in new clean air
energy technologies. This will help spur more investment which
will create more technology opportunities for us to make this an ef-
ficient transition.

Mr. RusH. What about nuclear power? With the low price of nat-
ural gas, some nuclear power plants are struggling financially.
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How?could the proposed rule help keep those nuclear plants run-
ning?

Mr. Norris. Well, again, I think it provides a much-needed sig-
nal to the value of nuclear plants because they are noncarbon emit-
ting. It has been a real concern of mine that we maintain our nu-
clear fleet because it is noncarbon emitting and a solid base load
source of generation. So I think the EPA rule will assist in pro-
viding a better market, if you will, for nuclear resources.

Mr. RUusH. Yes. Again, commissioner, what do you think about
whether industry and regulators can rise to the challenge and
achieve the carbon reduction set out in the Clean Power Plan with-
out sacrificing electric reliability?

Mr. NORRIS. I am sorry?

Mr. RusH. Without sacrificing electric reliability.

Mr. Norris. Without jeopardizing electric reliability?

Mr. RUSH. Sacrificing.

Mr. NoRRis. Yes, I think, as I said, you are not going to prove
it is or isn’t going to work because it is still in development. The
key thing going forward is the communication and cooperation be-
tween the EPA, FERC, NERC and all the other entities that we—
everyone wants to keep the lights on, including the EPA. And so
what it is going to take is just a continuous effort going foward to
make sure reliability needs are addressed if and when they occur.

Mr. RusH. Chairman LaFleur, do you agree?

Ms. LAFLEUR. I certainly agree that it is going to take a ongoing
effort of communication to identify issues that specific states or re-
gions might be having. As with all, I believe, and I testified on
MATS before this committee, I said the two things you need for
change are flexibility and coordination and that is even more true
in this rule. We need coordination to make sure the State plans
work and protect reliability.

Mr. RusH. Commissioner Bay, what are your thoughts? Do you
agree?

Mr. BAY. I think that there could be challenges.

Mr. RUSH. Turn your mike on, please.

Mr. BAYy. I am sorry.

I think that there could be challenges, but I think that the chal-
lenges are manageable. I would note, for example, that with the
2005 baseline that the EPA used, there has already been a 15 per-
cent reduction in carbon emissions from generators so that an addi-
tional 15 percent needs to be achieved over the next 16 years.

And even under the EPA proposal, it estimates that in 2030, gas-
fired generation will constitute more than 30 percent of generation
and coal will be more than 30 percent, as well. And with the regu-
latory certainty provided by the rule, I agree with Commissioner
Norris that it will incent innovation. And industry is amazing
when they know that there is something to be improved upon and
that can result in better or more profits.

Mr. RusH. Thank you, Mr. Chairman.

Mr. WHITFIELD. At this time, we recognize the gentleman from
Texas, Mr. Barton for 5 minutes.

Mr. BARTON. Well, thank you, Mr. Chairman.

And I want to thank the commission for being here. We rarely
have all the commissioners, so it is an honor to have each of you.
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I was really going to rip Mr. Clark today, but since his two boys
are in the audience, I am going to have to give him a pass on that.
But no, not really.

I have a general question that I would like each of the commis-
sioners to have the opportunity to answer. You don’t all have to,
if you don’t wish to. With this new EPA carbon rule, would seem
to me to be at variance with the FERC’s stated responsibility to
provide electricity at a reasonable cost. I don’t buy the argument
that you can close all these power plants and you are going to mi-
raculously replace them with either natural gas, nuclear power or
this clean coal technology which really only exists in the labora-
tory. It hasn’t been proven in a commercial scaled-up facility yet.

So, my general question is, can the FERC have any impact to
guarantee that we continue to provide electricity at a reasonable
cost to the consumer if this rule goes forward?

Ms. LAFLEUR. Well, thank you, Mr. Congressman.

I do not think the rule itself is inconsistent with FERC’s respon-
sibilities. As I see it, the EPA makes environmental rules and
those become the baseline within which the system is planned, and
we have to make certain that within those rules the rates are done
in a just and reasonable way and that we will be paying attention
to that as well as paying attention to reliability.

I think all transitions cost money and so the transition to a new
resource mix, whether it is because of the environment or because
of anything else, to build pipelines, to build transmission is going
to cost money. The long run costs are really unknown. They depend
on the relative cost of the fuel, and we also don’t know the long
run cost of leaving climate change unattended to, which is not free.
So, but we will be working to make sure that the transition costs
of the pipelines, the transmission, the things we regulate are done
in a reasonable way.

Mr. MOELLER. Congressman Barton, I agree with Acting Chair
LaFleur about we have to react to an environmental rule. I suppose
there is a possibility that EPA could put some kind of a safety
valve in from an economics perspective. That is not in the rule
right now, but that is a potential. Even they admit that this is
going to cost consumers money and raise rates.

The question is how do we transition? And my concern is do we
have the right market signals to actually allow for these types of
investments, particularly in pipelines, if we are going to expand the
gas fleet so much.

Mr. NoORRiS. Thank you, Congressman. First of all I agree with
you, there are no miracles here, but we are talking about account-
ing for all the costs including the external costs. I do have great
faith in America’s technology innovation. The costs for renewable
energy are coming down dramatically in this country. Technologies
for a demand site management and energy efficiency are going up
dramatically in terms of their capability.

And finally, the fuel costs for renewable energy is zero. We know
that is a constant going forward. That gives me great hope that we
can make this transition in a very manageable way for the econ-
omy. In fact, a very positive way for the economy because of the
world wide market that is out there for clean energy technologies.
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Mr. CLARK. Congressman, as I indicated in my testimony, FERC
has allowed costs that are legally incurred by a business to be bid
into the markets themselves. So to the degree that it is just bidding
in costs that are otherwise legally incurred, that may not directly
implicate FERC markets from a jurisdiction standpoint.

There is potentially though one, what I referred to as a potential
jurisdictional train wreck between EPA and FERC, and it would be
this; if EPA through the Clean Air Act required utilities to go down
the path of environmental dispatches, we've talked about, and de-
part from economic dispatch, that could potentially be challenging
for FERC in this way.

Our authority comes not through the Clean Air Act, but through
the Federal Power Act, which requires just and reasonable rates
and non-discriminatory rates. We have always judged that by eco-
nomic dispatch. So to depart from economic dispatch and move to
something else could potentially be challenging for the Commis-
sion, I think.

Mr. BAY. Congressman Barton, I think you raised an important
issue, and certainly FERC under the Federal Power Act has to do
its best to help ensure that rates remain just and reasonable. I
think the commission has taken some actions to examine price for-
mation in the energy markets as well as in the capacity markets
that could be very helpful in addressing the issue that you raise.

Mr. BARTON. My time is expired, Mr. Chairman.

I want to just make a statement real quickly. In 2005 the then
chairman of the FERC, Chairman Keliher, complained to me that
FERC didn’t have the authority to enforce some of its rules, and
we gave the FERC some additional authority. We changed the pen-
alty structure.

That authority has been used in a way that many people think
has not been normal due process, so I hope to work with the sub-
committee in the next Congress to put in a reform package to pro-
vide more transparency and more of a balanced playing field on
some of the things that, some of these investigations that FERC
has been engaged in, in the last 4 or 5 years.

With that I yield back.

Mr. WHITFIELD. At this time I recognize the gentleman from
California, Mr. Waxman, for 5 minutes.

Mr. WAXMAN. Thank you, Mr. Chairman.

The world’s leading scientists have repeatedly confirmed that cli-
mate change is already happening. It is caused by human carbon
pollution and will get much worse if we do not act. So, this is a
question for all the commissioners. Do any of you believe that there
is no need to act on climate change? If any of you believe there is
no need to act on climate changes, raise your hand, and I will call
on you. Otherwise, I have other questions.

So seeing no one jumping to that bait, it sounds like all of you
believe that there is some need to deal with climate change. Just
this morning the President’s Council of Economic Advisors released
a new report on the cost of inaction on climate change. They esti-
mate that just one degree celsius additional warming could cost the
U.S. economy $150 billion per year. It is getting harder and harder
to deny the imperative of action, and we cannot make meaningful
progress on climate change without controlling carbon pollution
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from our largest source, power plants. Several of you discuss in
your written testimony the ongoing transition in the power sector
as natural gas, renewables and energy efficiency are playing larger
roles in meeting our power needs.

Chairman LaFleur, what is driving this shift?

Ms. LAFLEUR. Thank you for the question, Congressman Wax-
man. I actually think the biggest driver of change is the abundance
of domestic natural gas. Up in New England where we have heard
about the challenges of pipelines, there are coal plants that have
been under attack by the environmental community for 20 years.

Mr. WAXMAN. Natural gas is a driving force.

Ms. LAFLEUR. And second is, as has been mentioned, the new re-
newable technologies and the technological improvements and pol-
icy support.

Mr. WAXMAN. The new renewable portfolio standards, and how
about improvements in renewable technologies?

Ms. LAFLEUR. Yes.

Mr. WAXMAN. And new environmental regulations?

Ms. LAFLEUR. Yes, that is the third.

Mr. WAXMAN. So environmental standards play a role, but we
would be facing a shift in the power sector even without these reg-
ulations that EPA is proposing.

Commissioner Norris, how do FERC and other involved entities
such as regional transmission organizations and State public utili-
ties commissions work to ensure reliability in our power system?
Do you try to ensure that generation and transmission infrastruc-
ture remain frozen in time, or do you work to ensure that as inevi-
table changes occur, the impacts on reliability are addressed?

Mr. NORRIS. The states and RTOs are empowered with that re-
sponsibility now and no reason why they would not continue to be
empowered with that responsibility, to choose their means, set the
reserve margin and choose their means for meeting the adequate
resources in the way that best fits their State and their economy.
I see no reason that it change.

Mr. WAXMAN. Chairman LaFleur and Commissioner Bay, do you
agree that the goal for FERC is not to stop change, but to ensure
that the system responds appropriately as changes occur?

Ms. LAFLEUR. Yes, I think we have to adapt the part of the sys-
tem that we regulate as new environmental regulations occur.

Mr. WAXMAN. Mr. Bay?

Mr. BAy. I agree with that as well.

Mr. WAXMAN. Now opponents of the Clean Power Plan claim that
it is a complete departure from how the power sector has regulated
and will threaten grid reliability.

Commissioner Norris, is this proposal a sea change from every-
thing that has come before, or does the plan build on regulatory
structures already in place and trends that are already occurring?

Mr. NORRIS. Referring to the proposed EPA plan as the change?

Mr. WaxMaAN. Yes, EPA plan.

Mr. Norris. No. Like I said, it is a gradual transition that is al-
ready occurring. We are already not building coal plants because
the science is not changing. We are already having, as Commis-
sioner LaFleur said, the advent of gas coming that is impacting the
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system, that is as a result of technology, the fracking technology,
so science and technology is driving this change, not EPA.

Mr. WaxmaN. State PUCs, RTOs, and ISOs already regulate elec-
tricity markets and, along with FERC and NERC, work to assure
reliability. The power sector has dealt with many environmental
regulations in the past, most recently the Mercury and Air Toxic
Standards, and has maintained reliability. The shift to cleaner
electricity is already underway. The Clean Power Plan will accel-
erate these changes and may pose greater challenges, but they are
challenges that we already must and will address. I would assume
you agree with that, Mr. Norris?

Mr. NorRris. Do I agree that we can maintain reliability through
this transition?

Mr. WAXMAN. Yes.

Mr. NORRIS. Yes

Mr. WAXMAN. Chairman LaFleur, and Commissioner Bay, what
do you think? EPA’s Clean Power Plan is eminently, in my opinion,
reasonable and quite modest proposal. It provides tremendous flexi-
bility and ample time to the states and industry to reduce carbon
pollution in the least burdensome way possible.

Do you, as Commissioner Norris stated, the question is not
whether we reduce carbon pollution, but how, and EPA has an an-
swer embodied in the Clean Power Plan, and that is what they are
proposing as a start. So rather than ask that as a question, I want
to make that comment.

And, Mr. Chairman, one last thing. The EPA is acting under the
Clean Air Act which was adopted by the Congress. They are acting
under decisions by the U.S. Supreme Court. There have been five
to four decisions that I have not liked, and there have been five to
four decisions that you haven’t liked, but Supreme Court decisions
are the law of the land.

I yield back.

Mr. WHITFIELD. At this time I recognize the gentleman from
Ohio, Mr. Latta, for 5 minutes.

Mr. LATTA. Well, thank you, Mr. Chairman, for today’s hearing,
and also to the commissioners for being with us today. It is great
to have you all here before us.

And if T could, I would like to start with Commissioner Clark if
I may. And what are the implications of the State energy laws and
regulations if they are included as part of an EPA-approved State
implementation plan to comply with the Clean Power Plan?

And T just wondered if that could tie into your testimony, where
you had mentioned that when you are looking at some of the, when
this relationship is occurring, that States might get into a mother-
may-I relationship with the EPA that never existed before. Would
that tie into that?

Mr. CLARK. Congressman, it does. The concern that I raised is
I do think there is a risk that this is a rather dramatic change ju-
risdictionally, and States will at least need to consider it as they
decide whether they are going to go down the path of a State com-
pliance plan. The reason I say that is in the past, EPA might just
be regulating emission sources either by source or a fleet, but not
the entire regulatory regime in an integrated resource plan stand-
point that a State might have.
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So to the degree that a State goes down the path of creating ef-
fectively a carbon integrated resource plan, they will be putting
into that things that have traditionally been set by State legisla-
tures, renewable portfolio standards, building codes, energy effi-
ciency standards, in addition to traditional sort of power plant deci-
sions.

To the degree that then becomes blessed by EPA and submitted
and approved by EPA, it is a much different jurisdictional relation-
ship than has existed before because if a State goes back and de-
cides maybe the RPS should be 25 percent instead of 30 percent,
or maybe our State building codes should be adjusted because
something isn’t working, in many ways it will have lost that oppor-
tunity because it will have become a part of a Federally-approved
plan and would then need to seek approval from the EPA, depend-
ing on how it is structured to——

Mr. LATTA. Let me follow up. What would that do to costs in
those States, especially when you are dealing with a district like
mine that has 60,000 manufacturing jobs, and is that going to drive
costs up? Is there going to be less flexibility that a State could do
in the future? What would happen out there?

Mr. CLARK. Congressman, again, I think it is a bit too early to
tell specifically because we don’t know what the compliance plans
would look like or what a Federal compliance plan would look like.
I would just point to the trend lines which is in those States that
have moved more aggressively and have been first movers on some
of these issues, the trend line has been toward an increasing elec-
tric rate environment.

Mr. LAaTTA. Thank you.

Chairman LaFleur, if I could turn to you, recently I have been
hearing that in a number of States in competitive markets, elec-
tricity generators and electric distribution companies are seeking
State public utility commission approval for the purchase power
agreements or the PPAs, as a means to guarantee a contract be-
tween the power provider and the regulated utility company.

States are considering these because they are concerned about
the impacts to their retail customers if those plants were to shut
down. So the question is, if capacity markets were ensuring reli-
ability and preserving essential base load capacity, then it seems
that these PPAs would not be necessary. Are these actions by the
State an indication of the market inadequacies out there?

Ms. LAFLEUR. Well, right now the capacity markets are under a
lot of pressure because of all the changes in resource mix, and
something that we are looking at very hard is how we make sure
the capacity markets properly compensate all the increments that
are needed for reliability, and I think that will continue to be im-
portant, but there will still be a role for the States which regulate
generation within their own authority.

Mr. LATTA. Let me ask you, when you say that they might be
under pressure out there, what is causing the pressure out there
in the capacity markets?

Ms. LAFLEUR. I think some of the factors I already said. The first
is the gas price being very low has really driven down the marginal
revenues, so it is hard for some of the coal and nuclear units to re-
cover their costs in the market and other resource changes as well.
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Mr. LATTA. Thank you very much.

Mr. Moeller, if I could turn to you, in your testimony you were
talking about what could be happening out there is we could have
higher costs involved out there. When you look at those higher
costs again when you look at the States out there like the State
of Ohio that is 70 percent generated by coal right now, if you look
in that crystal ball down the road, what would happen to States
like Ohio for costs when you look at what is happening with the
EPA right now?

Mr. MOELLER. I wouldn’t want to predict how much rates would
go up, but, again, even EPA admits that rates will be going up
based on this rule. It would depend a lot on how they chose to come
up with their State implementation plan. They could go the energy
efficiency route, but that gets more and more expensive as you get
more efficiency out of the system.

Transition to gas would probably be expensive because a lot of
those coal units are relatively low cost. There are other ways to
perhaps get there, but, again, this will result in higher rates, which
I don’t think is denied by anybody.

Mr. LATTA. Thank you very much.

Mr. Chairman. I see my time is expired and I yield back.

Mr. WHITFIELD. At this time I recognize the gentleman from
California, Mr. McNerney, for 5 minutes.

Mr. McNERNEY. Well I thank the chairman for holding the hear-
ing and the commissioners for your testimony. I congratulate Mr.
Bay on your confirmation.

Mr. Moeller, you had an interesting discussion of the pipeline
challenge in New England because I assume it is from return on
investment concerns of investors, the pipelines wouldn’t be fully
utilized. What would improve that financial barrier situation?

Mr. MOELLER. Well, traditionally the pipelines have been paid
for by the local distribution companies with 20 and 30 year con-
tracts. They are the ones selling gas at retail. The new customer
base is power plants, and in that market power plants don’t know
on a daily basis whether they are going to be called or not. They
bid in. Sometimes they are taken. Sometimes they are not.

The pipes are basically full in New England. Almost everybody
agrees that we need more pipe in New England, but how do you
finance it under a new model? There are three proposals out there,
one from the governors, one from the investor-owned utilities, and
a recent one from a municipal group and we are hoping that part
of this discussion can lead to a solution, but it is a concern we don’t
want replicated in other markets.

Mr. McCNERNEY. OK. Another question. You mentioned your con-
cern about EPA not having the capability to do the granular anal-
ysis needed. I would assume the EPA does have that capability, so
basically would you reiterate that you don’t think they have that
capability?

Mr. MOELLER. Well in my opinion, I don’t expect them to know
electric markets like we do, just like we wouldn’t know the details
of Clean Air Act either. That is not really their job, but that is why
I think we need a more formal relationship because we have the
expertise. NERC has the expertise. The people that run the mar-
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kets do and it is really drilling down into some very detailed engi-
neering analysis, and it can be done.

Mr. McNERNEY. Well, you and other of the commissioners men-
tioned that you think one of the requirements for success of the
rule, and I think it is cute that it is called the rule, is that you
need open and transparent relationship between yourselves and
the EPA and also the DOE. How can we achieve that, Chairwoman
LaFleur? How can we achieve that transparency?

Ms. LAFLEUR. Well, I agree that we need an open and ongoing
relationship with the EPA. I think the model that we adopted on
the Mercury and Air Toxics Rule where we have regular monthly
staff calls with the EPA, as well as meetings at the Commissioner
level, is one we should follow here. I think we will know much
more where the challenges are and what we need to do once the
State implementation plans are done.

Mr. McCNERNEY. Do you need a higher authority to make that
transparency happen?

Ms. LAFLEUR. Well, I always love more authority, but I think we
have the ability to be transparent within our existing jurisdiction.

Mr. McNERNEY. Mr. Waxman established that each of you feel
there is a need for reduce carbon emissions. What do each of you
feel, briefly if you would, would be the most efficient way to achieve
that, the rule or some other method?

Ms. LAFLEUR. Well, I agree with Commissioner Norris that from
the standpoint of reducing a pollutant most effectively, a nation-
wide cap and trade or some sort of nationwide system would prob-
ably be the most efficient. Given the structure of the Clean Air Act
that we have, I think the EPA did a good job building in flexibility
to use the authority they have.

Mr. MCNERNEY. Mr. Moeller?

Mr. MOELLER. Well, because carbon is ubiquitous in its con-
centration throughout the world, we have got to solve this on a
worldwide basis, and I really think we should do it through market
forces. As I mentioned in my testimony, getting prices more accu-
rate at the wholesale and retail level throughout the world. Energy
is subsidized I think a trillion dollars a year. Those are the kind
of things that if we send the right pricing signals, people will use
their energy more efficiently.

Mr. McNERNEY. OK. Thank you.

Mr. Norris. Thanks. I partially agree with Mr. Moeller. Sending
the right price signal is right, but you have got to get the external
cost in that price. I think the most efficient way to do that person-
ally is a carbon tax. I am not opposed to a cap and trade, but it
takes a lot more pages for you all to write, and a carbon tax would
be a lot simpler.

Mr. McCNERNEY. Thank you.

Mr. Clark?

Mr. CLARK. Congressman, from my standpoint, research and de-
velopment is really the key in future energy technologies, and I am
a supporter of government-supported research and development
into those new technologies, the idea being that if new sources of
energy can be developed in a way that no Nation or no developer
would want to do anything but because it is both the cleanest and
the most cost effective, then that solves both answers for you, and



60

you don’t have to worry about as much government intervention
into the markets themselves because on its own——

Mr. McNERNEY. So that would take Federal or some higher
source of funding for that research?

Mr. CLARK. There can be all sorts of ways of developing those re-
search dollars, yes.

Mr. MCNERNEY. Mr. Bay?

Mr. BAY. At this point 14 seconds or less, I would say innovation.
I would say research and development. And I would say markets.

Mr. WHITFIELD. We are always willing to talk about those issues.

At this time I recognize the gentleman from Texas, Mr. Olson,
for 5 minutes.

Mr. OLsoN. I thank the chair, and welcome to our witnesses. A
special welcome to you, Dr. Bay, as our next chairman. Welcome.

As you all know, our grid faces many challenges. You have to co-
ordinate gas with electric power, and sometimes that can be dif-
ficult. Wind is plentiful but not at times when we need it, at times
we don’t need it. Subsidies distort the market and help shutter nu-
clear power plants, reliable nuclear power plants, And, as we have
heard today, EPA adds to those challenges.

My first question is for the entire panel. In the Mercury Rule,
the EPA included a way to pause the rule if reliability is threat-
ened. It is called, as you all know, a relief valve. As you all know,
too, most of America’s grid is run by impartial groups called ISOs.
Now, the ISOs are asking EPA to include a reliability relief valve
in the carbon rule. Yes or no, do you all agree that this could be
a valuable part of the final rule?

Commissioner LaFleur.

Ms. LAFLEUR. I don’t think it could be designed by the reliability
safety valve in MATS, but I think there should be a way to con-
sider reliability as a last resort if there is an issue.

Mr. MOELLER. I think some kind of a safety value would be very
helpful.

Mr. OLSON. Commissioner Norris?

Mr. Norris. I apologize. I was not very clear on capturing the
question, but if it is a safety valve, I am for safety valves.

Mr. OLSON. Yes. Safety valves, there is one for reliability. And
so they want something for a reliability rule in the Carbon rule,
some sort of safety valve. It is out there for the ISOs. ISOs want
to make sure they have that thing. It is part of the Mercury rule.
It has been done with mercury. They just want to make sure that,
hey, that is a good idea. Can we have that as well, just a safety
valve for reliability as opposed to mercury.

Mr. NORRIS. Reliability is paramount, and we should do what-
ever we can to maintain reliability but not use a safety valve to
empower people to push back what they are trying to achieve.

Mr. OLSON. Commissioner Clark?

Mr. CLARK. Congressman, yes, and I think it needs to be one
that is done by an independent third party so that they can have
greater visibility into the entire grid itself so as the State and re-
gional plans are stitched together, someone independently is able
to look at how they all work together and whether it will impact
reliability.

Mr. OLsON. Mr. Bay?
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Mr. BAy. Congressman Olson, I certainly think it is an idea
worth considering.

Mr. OLsoN. OK, thank you.

My second question is for you, Commissioner Moeller. When
power plants close we focus on the number of megawatts lost, but
large power plants like coal and natural gas just don’t provide bulk
power. They also protect the grid with what is called ancillary serv-
ices.

Unlike wind and solar, they can ramp up or ramp down imme-
diately if needed. They can keep their power balanced at 60 hertz,
right there 60 hertz, not 59.99 or 60.001. It is more important than
reliability having that power, it is having the right power. And so
my question is, are these EPA rules closing down the most impor-
tant kinds of power on the grid, ones driven by coal and natural
gas?

Mr. MOELLER. Well, it is very location-specific, Congressman. I
can think of a big power plant in Montana that provides voltage
support, a lot of power. If you were to take that out of the grid,
it would have big impacts on the rest of the northwest system, and
I am sure that that is the case in low pockets throughout the coun-
try.

And that is why I think drilling down into the granular nature
of the reliability of closing plants is necessary, and we can take
EPA’s chart. They have projected which plants are going to be shut
down, so the reliability study shouldn’t be that difficult.

Mr. OLSON. Yes, so one further question. As EPA’s second pillar
of the carbon rules calls for a massive increase in power from nat-
ural gas, but they don’t seem to realize that coordinating natural
gas and electric power is a very delicate balance, and even worse
now, the environmental groups are attacking FERC Using Green-
house Gas Rule to try to turn around and stop FERC from approv-
ing natural gas pipelines. You can’t have natural gas without the
pipelines.

And so my question is, do you think EPA understands how dif-
ficult some of these assumptions are? Are they realistic?

That is for you, Mr. Moeller.

Mr. MOELLER. I don’t think they fully appreciate the challenges
we have with getting more pipeline infrastructure. At least I
haven’t sensed that they do, because as I noted in my testimony,
this set of new consumers of pipelines as power plants, not the tra-
ditional ones, local distribution companies that have provided the
financing through long-term contracts, and we have got to address
that and solve that issue or else the assumptions on pipeline ex-
pansion, I think, will be faulty.

Mr. OLsON. My time I yield back. Thank you.

Mr. WHITFIELD. At this time I recognize the gentleman from
Texas, Mr. Green, for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman.

I want to thank our commissioners, both new and old, for testi-
fying today.

Reliability of transmission electricity is the backbone of our econ-
omy. Our industrial, commercial, and residential customers never
need to question whether the power they need will be delivered
when they need it. It is FERC’s responsibility to maintain the reli-
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ability of the grid and FERC has quite a few other responsibilities,
including pipelines, LNG facilities, and oil pipeline rates, to name
a few.

Chair LaFleur, in your testimony you gave EPA’s Mercury and
Air Toxic Standards, or MATS, you state that EPA sought the ad-
vice of FERC upon the issuance. You stated that FERC issued a
policy statement on potential violations MATS may induce based
on FERC’s reliability standard. Did the EPA respond to that, to
FERC, and what you submitted?

Ms. LAFLEUR. Yes, Congressman Green. The EPA, in fact, we
based our policy statement on a policy guidance memo they put out
that indicated that power plants could seek a fifth year to comply
with the advice of FERC and other reliability experts. Thus far we
are just in the fourth year, so we haven’t had any fifth year appli-
cations, but we anticipate a few.

Mr. GREEN. Well, Congressman Olson and I actually have passed
a bill through the House that doesn’t deal with FERC but deals
with EPA and the Department of Energy, H.R. 271, that deals with
the conflict that exists between EPA and the Department of En-
ergy. That bill passed the House, and it may emerge sometime in
a different form over in the Senate, but it also puts reliability as
the most important.

Because again, I am from Texas, and Houston right now where
it was 99 degrees when I left last week, and so reliability is impor-
tant for our air conditioning to run in the summer just like it is
for heating in the north in the winter.

Given the increasing complexity of EPA’s regulations, does FERC
anticipate additional conflicts with reliability?

Ms. LAFLEUR. I believe it is our responsibility to make sure that
reliability is sustained. I think we will know much more when we
see the different State plans, but there will undoubtedly be issues
to work through as we work through the transformation, that is
what we will do.

Mr. GREEN. You also discussed EPA’s proposal and gas pipeline
adequacy in your testimony, stating FERC emphasized capacity
factors and existing constraints. Do you believe EPA adequately in-
corporated FERC’s input?

Ms. LAFLEUR. I think EPA referenced in the rule the consider-
able need for new pipeline capacity to facilitate the Clean Power
Plan, but it is going to be up to us to help get that pipeline capacity
in the ground.

Mr. GREEN. OK. Do you anticipate FERC’s handling increased
permitting requests for natural gas pipelines if States choose the
EPA’s regional policy option, which since FERC is a national agen-
cy.
Ms. LAFLEUR. I think our pipeline work will continue to grow for
a number of reasons, yes.

Mr. GREEN. OK.

Director Bay, until you are at least sworn in, as Director of En-
forcement in your office and responsible for violations and inquiries
in market manipulation, however unlike other Federal agencies,
FERC does not have an office of compliance or any other resource
or regulated community to address questions and concerns. Mr.
Bay, do you believe that the office of compliance would benefit the
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regulating community, someone to just call and say we are looking
at this option before it ends up in enforcement action?

Mr. BAay. We actually tried to do that, Congressman Green.
There is a no action letter process whereby an entity can submit
its question to FERC for consideration by staff on whether or not
there would be a violation if the entity engages in a certain form
of conduct.

In addition, we have a help line that is staffed to answer ques-
tions from the regulated community. And certainly we are often
speakers at conferences in which we——

Mr. GREEN. OK. I only have about 40 seconds left, but I am con-
cerned that maybe we could use some more transparency on the
enforcement and maybe an additional office of compliance.

Let me get to my last question. Mr. Clark, EPA’s rule seems to
assume transmission grade will not require much, if any, changes
as a result of retirements, decreased margins, or renewable sources
whether they be large or small. In different regions of the country,
what entities are responsible for building and maintaining new and
existing transmission, and what challenges are they going to face
under this new EPA model?

Mr. CLARK. Congressman, there can be different entities in dif-
ferent parts of the country, either incumbent utilities or competi-
tive utilities that are attempting to get into the transition business.
Who plans that and makes the calls differs substantially in dif-
ferent parts of the country, and in more regulated, less restruc-
tured regions of the country, like the southeast and most of the
west, it tends to be still traditional monopoly and vertically inte-
grated utility companies regulated by States. In more market re-
gions of the country, it tends to be probably an ISO or an RTO.

Mr. GREEN. OK.

Thank you, Mr. Chairman. I know I have run out of time.

Mr. WHITFIELD. At this time the chair recognizes the gentleman
from Virginia, Mr. Griffith, for 5 minutes.

Mr. GRIFFITH. Thank you, Mr. Chair.

Ms. LaFleur, if I understood your testimony earlier, and I wrote
down part of it but I don’t want to put words in your mouth, given
the structure of the Clean Air Act that we have, the EPA 1 think
you said did a good job or something similar to that. I got it to that
point and then I couldn’t write fast enough. Is that an accurate
statement of your opinion?

Ms. LAFLEUR. That is basically what I said. The question was
what’s the most efficient way to regulate carbon, and given the au-
thority they have

Mr. GRIFFITH. Yes, ma’am. That wasn’t my question. My question
is, is that a statement of your opinion that the structure of the
Clean Air Act that we have, under the structure that we currently
have, the EPA did a good job in coming up with these regulations?

Ms. LAFLEUR. Yes.

Mr. GRIFFITH. And so then I would ask you to reconcile for me
when you take a look at Section 111 of the Clean Air Act where
in Section D it says, the Administration shall prescribe regulations
which shall establish a procedure under which each State shall
submit to the administrator a plan which establishes standards of
performance for the existing source for any air pollution for which
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air quality criteria have not been issued or which is not included
on a list published under Section 108 A, and the critical part, or
emitted from a source category which is regulated under Section
112 or 112 B.

And how do you reconcile that with the fact that electric genera-
tion units are currently regulated under 112, and therefore the
EPA does not appear to have authority under the Clean Air Act to
propose the regulations which they have enacted, and what they
are relying on is a scrivener’s error that took place in the redraft
in, I believe, 1990, but in a case which I would cite for you all to
go back and look at with your lawyers, in a case New Jersey v.
EPA 517 F.3d 574, 2008, it appears that the EPA acknowledged
that they didn’t have this authority.

And the court ruled accordingly in view of the plain text in struc-
ture of Section 112, we grant the petitions and vacate the delisting
rule, which was a previous lawsuit. This requires vacation of cam-
era regulations of both new and existing EGUs, electric generation
units. EPA promulgated the camera regulations for existing EGUs
under Section 111(d), but under EPA’s own interpretation of the
Section, it cannot be used to regulate sources listed under Section
112.

So it is not just my reading, but apparently the EPA in a court
case made that same reading, and the EPA thus concedes that if
EGUs remained listed under Section 112, as we hold they do, then
camera regulations for existing sources must fail. So it would ap-
pear that the EPA is reaching way out, and under the existing law
I would submit they don’t have the authority and that they are
asking for litigation.

Doesn’t that make your job harder in trying to figure out where
you are going to go when the EPA is stretching the law so far that
they disagree currently with the decision of the court that they con-
ceded was the correct reading of the law as late as 2008? Yes or
no.
Ms. LAFLEUR. The legality will be decided by the courts, but we
are going to do our job to try to keep the lights on in the meantime.

Mr. GRIFFITH. And I appreciate that you all are going to try to
keep the lights on, and that brings us to this whole pipeline issue
and I worry about the EPA and folks filing lawsuits on trying to
lay down new pipeline to get it to the power sources, and all of a
sudden we have EPA regulations coming in and saying to us, wait
a minute, wait a minute, you can’t put the pipeline there, or we
have lawsuits that last longer.

And, Mr. Norris, you said earlier you were confident in the
American innovations and so forth, and I am too. The problem is
the EPA apparently is so confident they believe that we can get it
done in 2 years. We know from the Department of Energy, and I
sometimes wish that all of you all would sit down and talk on a
regular basis. The Department of Energy has told us the new clean
coal technology will not be available for approximately 10 years
even if what we are working on now works, and I think there are
some really exciting things. I love chemical looping, but we are
looking at 10 years. I think with some money we might be able to
shorten it to 7 years.



65

But under these proposed regulations, assuming that they go
into effect, the States have to come up with their plan. Even
though they have 10 years to hit their target, their plan has to be
completed with one year. That doesn’t seem very reasonable to me.
Do you believe that States really can come up with a plan not
knowing where the pipelines are going to be, not knowing what
technology is going to be available that can hit all of these very rig-
orous standards, come up with the plan now for 10 years later? Yes
or no. Thank you.

Mr. MOELLER. I do.

Mr. GRIFFITH. Thank you. You do.

Well, we only have 5 minutes, so I got to hurry to get it all in.
I got more than I can handle here.

Somebody said earlier it is not the EPA regulations that are put-
ting the coal power plants out of business; it is the price of natural
gas. The problem is that coal and natural gas compete about even
at $4 a unit, and for most of this year, it is true in the last week
or so it has dropped back down under $4, but for most of 2014, the
natural gas price has been over $4.

And so if it is not the price, I would submit to you all it must
be EPA regulations which are in fact killing jobs across this coun-
try, and we are doing it at a time when this country can’t afford
it. The people in my district can’t afford it. The consumers are the
families of middle class America. We are the ones being hurt. It is
great to have all these lofty ideas, but I don’t see it working, and
I fear that we are going to have rolling brownouts in the future,
and I fear that you all are going to have a really tough job because
of these EPA regulations.

And with that, Mr. Chairman, I see my time is up, and I yield
back.

Mr. WHITFIELD. At this time I recognize the gentlelady from
California, Ms. Capps, for 5 minutes.

Mrs. Capps. Thank you, Mr. Chairman, and to all of the commis-
sioners, thank you for your testimony today.

Despite what some have argued, it is clear to me that EPA en-
gaged in unprecedented outreach in developing its Clean Power
Plan. EPA met with public utility commissioners, grid operators,
and utilities of all types among many others.

Chairwoman LaFleur, to emphasize it for the record, I would like
to ask you about EPA’s outreach to you and to FERC staff. In your
written response to questions posed by the majority, you indicated
that FERC staff met with EPA staff on several occasions while the
proposal was being developed. Is that correct?

Ms. LAFLEUR. Yes, it is, Congresswoman Capps.

Mrs. CAPPS. And during these conversations, did FERC have an
opportunity to flag issues that you all believed that EPA should be
considering while developing their proposal?

Ms. LAFLEUR. Yes.

Mrs. CAPPs. Thank you.

As far as you know, did anyone at FERC tell EPA that the pro-
posal would significantly undermine reliability?

Ms. LAFLEUR. That was not the sum of our advice. As I said in
my testimony, our staff really emphasized that the pipeline and
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transmissions would need to be there to facilitate the plan, that
that was a key driver as well as a need for regional cooperation.

Mrs. Capps. Thank you.

Another topic. One of the written questions from the majority
asked whether FERC prepared the resource adequacy and reli-
ability analysis that EPA released with the proposed rule. Would
FERC normally prepare the supporting documents for another
agency’s rulemaking?

Ms.ALAFLEUR. Not to my knowledge. I think that was prepared
at EPA.

Mrs. CAPPS. So there is nothing unusual about EPA conducting
its own supporting technical analysis for a proposed rule?

Ms. LAFLEUR. I honestly don’t know what their normal practice
is, but they did not come to us for that.

Mrs. Capps. Thank you.

And again moving on, we have heard arguments that FERC
should immediately complete an independent reliability assessment
of EPA’s proposal. Chairwoman, in your testimony you indicated
you don’t think it makes sense for FERC to prepare such an anal-
ysis at this time. Why is that?

Ms. LAFLEUR. First of all, the rule is just in draft, but even if
the rule were final, the way it is structured, there is 49 different
States, have to come up with plans using four different building
blocks, and some of them will do it on a State level, some regional,
so there would be so many combinations and permutations we
would need to go through, I think it would be more productive for
us to focus on doing our jobs of getting the infrastructure built and
then zero in if there are issues in a State.

Mrs. CApPs. Thank you.

Again moving on, our power sector is already transitioning to-
wards energy efficiency and renewable energy, and EPA’s Clean
Power Plan will accelerate that transition. That is my summary of
it. If regulators in industry do the necessary planning and main-
tain focus on implementing the Rules targets, is this transition
manageable, and can you elaborate on that a bit?

Ms. LAFLEUR. I think on balance it should be manageable. As 1
said, I think there is a lot of infrastructure we need to get built,
and we need to have a process if there are specific issues. But from
what I hear, many of the States are already well situated.

Mrs. CApPs. Thank you.

You know, Mr. Chairman, I think it is clear that EPA sought and
received FERC’s input on the development of the Clean Power
Plan, and that EPA will certainly continue to seek FERC’s input
as it finalizes the rule as it moves from the draft into the final rule
stage. EPA’s Clean Power Plan is a critical step to reducing carbon
emissions and combatting climate change, and I hope we can all
work together in the various agencies and Congress to ensure that
these rules are as strong and as effective as possible.

b AlI{ld I know I have a minute left, but I am prepared to yield
ack.

Mr. WHITFIELD. Gentlelady yields back.

At this time I recognize the gentleman from Illinois, Mr.
Shimkus, for 5 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman.
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Again, welcome. We are actually glad to have you here, and I
missed some of the impassioned questions, but the reality is there
are people in coal countries of this nation that since this Adminis-
tration was elected there has been a war on coal.

And I always refer people to President Obama’s then meeting
with the editorial board of the San Francisco Chronicle in 2008
when he said, I am just going to make it so costly to use coal, that
they will move out of the market and I think we are living in that
world. Your job is living in that world, how do we keep the lights
on.
And I also would hope that your job would be trying to make
sure there is enough base load and that we have competitive prices
because if prices go up, then the whole economy is challenged by
that. But the passion is sincere for those people who live in coal
country and have the majority of their generation from coal-fired
power plants.

Now I am from Illinois, so we have a big nuclear portfolio, too.
We are fortunate in that, but I would say nuclear power is chal-
lenged today also.

So, Chairwoman LaFleur, I filed this question, and in your state-
ment you talked about the FERC staff working on the operational
grid, pipeline, transmission, regional cooperation, and I understand
the work that commission staff has done, but I was intrigued by
Commissioner Moeller’s statement when he talked about request-
ing a more formal role.

Commissioner Moeller, can you explain to me what that means,
and maybe that might address some of these questions about how
much time, who is reviewing, who is making decisions. And what
do you mean by a more formal role?

Mr. MOELLER. Well Congressman, as Acting Chair LaFleur men-
tioned there were meeting between FERC staff and EPA, but it is
kind of up to whoever heads the agency as to whether that infor-
mation is going to be disseminated.

Now, to her credit, she did. But I like these issues. They may not
be very glamorous, but they are very important in terms of the reli-
ability implications of transitioning this fleet in a very short
amount of time.

And so I don’t want to endorse staff meetings and paperless
meetings. I would prefer a more formal open, transparent process,
where frankly we can get engineering expertise which will often
probably disagree among themselves as to the reliability implica-
tions, and I don’t think it is that hard because EPA even gave us
the list of power plants that they project to shut down. So the infor-
mation is out there, courtesy of EPA.

Mr. SHIMKUS. So in that statement, and not trying to sow dis-
cord, but it is your opinion that there hasn’t been an open, trans-
parent system?

Mr. MOELLER. I was never invited by EPA to either review the
proposal or comment on it. It was done strictly

Mr. SHIMKUS. Let me ask to all the commissioners here and the
acting Commissioner, was anybody else invited to any of these
meetings with the EPA? Obviously the commission, the staff is
yours, but;




68

Ms. LAFLEUR. There are two different things going on. In the
interagency review process, we were under strict confidentiality re-
quirements about Xeroxing and releasing information, although I
did offer the excerpts to all of my commissioner colleagues. Now
that the rule is out, we can have all the open meetings we want.

Mr. SHIMKUS. And I only have a minute left. So I know Commis-
sioner Moeller, you weren’t. Commissioner Norris, were you in-
volved in any of this prior?

Mr. NoRrrIs. Well, I was involved——

Mr. SHIMKUS. Or Commissioner Clark?

Mr. CLARK. No.

Mr. SHIMKUS. Commissioner—you weren’t around yet. So wel-
come, I guess I should say.

And I will just end on this, again we appreciate it. You all know
where we stand. I talk to a lot of people in the generating sector,
and I was involved with public policy that moved us to competitive
generating facilities instead of a, in regulated markets. I think
there is now a question under this new regime of is it better for
reliability, do you go back to regulated markets? How are merchant
facilities going to survive?

Commissioner Clark, you are shaking your head. Do you want to
comment real quick, and then I will end on that, Mr. Chairman.
Thank you.

Mr. CLARK. Congressman, you raise an intriguing point, and one
that I have thought of from time to time, which is there is the po-
tential in some restructured markets to have, to the degree that
you are requiring a State-led basically integrated resource plan to
be put on top of the market construct, that it is a form of almost
soft re-regulation in some of those markets that had traditionally
been trending in a much different way in a restructured environ-
ment.

Mr. WHITFIELD. At this time, I recognize the gentleman from
Pennsylvania, Mr. Doyle, for 5 minutes.

Mr. DoYLE. I thank my friend.

Commissioners, thank you and welcome. You have provided a
great deal of insight and thought, and your responses to the major-
ity’s written questions were certainly exhaustive.

We are embarking on a fundamental shift in our energy sector,
and I share the goal of reducing emissions of greenhouse gasses
that are contributing to climate change, but we have to do it in a
way that is prudent. Traditional energy sources, nuclear, coal, they
are still going to play a critical role in ensuring reliability, and as
we move forward toward supporting cleaner types of energy, we
have to make sure we have the capability and the infrastructure
to support them. The most recent proposed rule from the EPA on
existing power plants is going to force a sectorship with a fairly ex-
pedited time frame, and the impact is real, particularly in my home
State of Pennsylvania. So I appreciate your time today as we con-
tinue this critical conversation.

Chairwoman LaFleur, let me ask you, as you know, the 111(d)
proposed rule includes both binding interim goals beginning in
2020 and final compliance goal in 2030. Now, if there is no hiccups
or delays or extensions, many States will have their completed
plans in place by hopefully 2017.
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By 2020, my State, Pennsylvania, will have to reduce its carbon
emissions from the 2012 baseline by 28 percent. That is just 3
years to make a 28 percent reduction. This will require swift action
from utility planners, rather than long-term planning that could
ease reliability concerns.

My question is by keeping the 2030 compliance goal in place but
allowing States to determine the appropriate interim glide path,
could EPA achieve the same carbon reduction goals while providing
utility planners the necessary timeline to avoid reliability impacts
and unnecessary stranded assets, and is this an approach that
FERC would support?

Ms. LAFLEUR. I would want to think more about that, Congress-
man, and perhaps take it as a question for the record. It is not
something that we discussed with EPA during the process. I do
think that your State is well served—Pennsylvania has the advan-
tage of being well served with gas pipelines and also being close
to a region that—being in a regional transmission organization
where there might be regional solutions that would both afford
more time and more options to the State; but, of course, it is not
up to me to make their plan.

Mr. DOYLE. Let me ask all of the commissioners. A recent Brattle
study noted that looking at forward market prices and recent 5-
year cost trends, about half of merchant nuclear plants are not
profitable. This is not a future problem. This is a problem that is
staring at us right now today.

What happens to reliability if nuclear plants retire, especially
when you factor in the number of coal plants shutting down be-
cause of EPA’s MATS rule and the fact that the remaining base
load coal fleet is under the same market pressures as nuclear? It
seems to me that this is a real problem today long before the rule
could impact the grid. What are the RTOs doing, particularly PJM
in my area, to address this problem today?

Ms. LAFLEUR. Well I think it would be a problem if we lost our
nuclear fleet. It is a very important part of our fleet. PJM, as well
as FERC, are looking at both the capacity markets to make sure
they properly compensate the reliability contribution of base load
plant, as well as Commissioner Moeller referred to we are looking
at price formation in the energy markets to make sure that those
plants are getting fair market prices to support them.

Mr. DoYLE. Would any other of the commissioners like to make
a comment on that?

Mr. MOELLER. Congressman, your specific question about what
happens if we lose the fleet, the entire fleet would be devastating
because it is so important to our grid. Individual plants, it really
depends on the load pocket involved, and I know that New England
is struggling with the closure of Vermont Yankee, and there are
lots of ramifications of that.

But as Acting Chair LaFleur noted, both the RTOs and as a com-
mission, we are looking at ways to better compensate the reliability
implications of on-site fuel and trying to get the prices right in the
price formation effort, which will better compensate those units.

Mr. DoYLE. I am trying to understand when EPA says that the
rule will preserve at-risk nuclear plants, how exactly does that
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work? I mean how will they preserve at-risk nuclear plants, and
how soon does that happen?

Mr. CLARK. Congressman, I share your concern. I think the an-
swer is easier in certain regions of the country than others. If you
come from a region that still happens to be a State-regulated mo-
nopoly, vertically integrated utility environment, it is probably less
of a concern in that those public utility commissions can build in
some of the those base costs into base rates.

In market regions of the country though, you are exactly right.
We are struggling with that issue where there doesn’t seem to be
enough revenue from the market to support some of these, what I
think most people acknowledge are very important nuclear plants.

Mr. DoYLE. Thank you.

I see my time is up. Thank you, Mr. Chairman.

Mr. WHITFIELD. Thank you.

At this time I recognize the gentleman from Texas, Mr. Burgess,
for 5 minutes.

Mr. BUrGESS. Thank you, Mr. Chairman. Welcome to our com-
missioners. We are really so grateful you spent the time with us.

Mr. Moeller, let me ask you a question because you caught my
attention in your opening statement and of course you were talking
about the commission has a responsibility to promote the reliability
of the Nation’s bulk power system, and then you specifically ref-
erenced heating and cooling. We talk a lot in this committee about
public health concerns, about things. I mean, that is a major one,
isn’t it? We forget about, I mean, everyone understands that there
can be cold-related deaths, but heat-related deaths actually can be
more significant, at least in my experience.

Mr. MOELLER. Absolutely. We talk about the lights staying on,
which is great, but it is really heating and cooling that keeps peo-
ple alive during extreme weather events, and particularly in your
State, it gets mighty hot.

Mr. BURGESS. Well, and even in States where it is not. I mean,
we saw in France in 2003, when I forget the number, but I think
it was in excess of 10,000 deaths during a heat wave that they had
in France that they were unprepared to deal with, so it can be sub-
stantial. The effects on public health can be substantial.

You know, I think you point out in your testimony that the Fed-
eral Power Act restricts the duties of the commission, the authority
to regulate interstate electricity transmission, wholesale electricity
prices, and leaves the questions of electricity generation and intra-
state distribution to the States, but with the proposed Clean Power
Plan, this separation seems to be changed and puts the EPA in
control of intrastate electricity matters.

Is that concerning to you as commissioner of the FERC that the
EPA is claiming authority through really the regulatory process
that Congress did not grant to you as a commission through stat-
ute?

Mr. MOELLER. I think Commissioner Clark may want to elabo-
rate more specifically to that point. But, I try to point out the fact
that these are interstate markets, and if you impose a State-by-
State enforcement solution, that is very challenging, particularly
when you have States that, for instance, Idaho, that consumes a lot
of coal-generated power but doesn’t actually produce any within
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their State. The baseline how it works now going forward, very
challenging.

Mr. BURGESS. Commissioner Clark?

Mr. CLARK. Sure. I would just reiterate what appeared in my
presubmitted testimony, which is, just that this is a big change po-
tentially as States enter into these compliance plans wherein they
may be putting into the compliance plans all sorts of integrated re-
source planning type mechanisms like renewable portfolio stand-
ards and efficiency codes, as well as decisions that their State pub-
lic utility commission is making and then seeking approval of those
from the EPA.

To the degree that they later try to change that, depending on
how inflexibly that is written in their particular compliance plan,
it could cause issues where they later need to go and seek approval
from the EPA, or if they depart from that, subject some entity in
their State, either a generator, the State itself, to either an EPA
complaint in enforceability, or even private citizens lawsuits
against the plan that they have locked themselves into. So it is a
jurisdictional issue that I think States will need to think about as
they work through this process if the rule is upheld.

Mr. BURGESS. They need to think about it, but it also strikes me
that they may not have, I don’t know. Are they going to have the
protections that they need in order to do their job.

I just have to say as a father and a grandfather, I admire the
forbearance of your sons to hang with you through this. I don’t
know what you promised them, but I suspect it must be substan-
tial.

Mr. CLARK. Thank you. I have a 7-year-old that is at home that
we didn’t risk this with.

Mr. BURGESS. So noted.

Let me just ask you a question on, the reductions in actual ca-
pacity, the EPA seems to assume a reduction based on efficiency
measures.

The EPA really cannot force citizens, though, on their purchase
of electricity or power, so how can the EPA rely upon reductions
in usage based upon efficiency without the ability to mandate how
much power is consumed or not consumed?

Mr. CrLARK. Congressman, I think what is envisioned by the
EPA’s plan is that that is the sort of thing that would go into a
State compliance plan. It does raise the question about, in my
mind, who would be the entity that EPA would then enforce that
standard against?

An energy efficiency measure is not like a power plant that EPA
can go in and specifically tell to ramp down or up. If there is some-
thing that is not being met in the State energy efficiency goal, who
would be the compliance entity that is targeted? Would it be the
State itself, the installers of the energy efficiency? I just struggle
a little bit to understand in the context of the Clean Air Act exactly
how that would be enforced, but I appreciate the question.

Mr. BURGESS. And I appreciate the very provocative answer in
the form of a question.

Thank you, Mr. Chairman. I will yield back.

Mr. WHITFIELD. At this time the chair recognizes the gentleman
from Georgia, Mr. Barrow, for 5 minutes.
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Mr. BARROW. Thank you, Mr. Chairman. I want to talk about
something we haven’t talked about much today. To fully develop
and deploy renewable energy in some remote areas is going to re-
quire infrastructure upgrades to get that energy from where it can
be generated to where it is going to be needed.

And I know until 2011, the rule was pretty set. Infrastructure
upgrades had to be paid for by those who were going to benefit
from them. There was a direct benefit test. Back in 2011, you all
released a regulation, it is called Order 1000, that basically pro-
poses to broaden, to reallocate the cost of infrastructure upgrades
to allow for the greater development of renewables in remote loca-
tions by spreading it across a broader base, including folks who
won’t benefit from it, won’t consume the energy that is being pro-
duced.

Now, personally I am all for them paying the cost who get bene-
fits, myself. But I want to ask each of you all, and direct this ques-
tion to each of you in turn, what do you say to folks who are skep-
tical about spreading the cost of infrastructure upgrades beyond
the base of those who are going to benefit directly from it?

Ms. LAFLEUR. Well, Order 1000 preserved the principle that
those who benefit are the ones who should pay for transmission.
But it suggested a new type of benefit beyond reliability, which is
well understood and why you build transmission. Economic benefits
of reducing congestion, getting a cheaper power by building trans-
mission.

And the third was enabling States to comply with State laws
such as buying renewables, so the premise of the rule is that if a
State passes a law requiring extra set renewables, then the trans-
mission to facilitate compliance with that law does benefit that
State. So it is a different type of benefit but still one that we be-
lieve the people who receive the benefit should pay.

Mr. BARROW. Commissioner LaFleur, am I correct in under-
standing, then, that a State like Georgia, which does not mandate
the purchase of renewables in a certain quantity would not in any
way be required to subsidize or contribute to the cost of upgrades
elsewhere in order to provide for the

Ms. LAFLEUR. That is correct. Georgia would be part of a region,
there is a southeastern regional planning and only Federal, State
and local enacted laws and regulations would be public policy re-
quirements around which transmission had to be built. So if Geor-
gia had no renewable requirement, they wouldn’t have to build for
renewable requirement.

Mr. BarRrOW. How about you, Commissioner Moeller, do you
agree?

Ms. LAFLEUR. Excuse me?

Mr. BARROW. How about you, Commissioner Moeller, do you
agree?

Mr. MOELLER. There are parts of Order 1,000 I supported, parts
that I wasn’t supportive of—it is in the courts now. But generally
speaking, the concept of beneficiary pays is one that we try to em-
brace. The challenge with these assets is that they are often 30-
, 40- or 50-year assets and the power flows change and so who is
paying for them now, other entities can benefit. So there is some
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art and there is some science in cost allocation. It is difficult, but

most importantly, we want to get it built.

b 11}/11‘. BARROW. Commissioner Norris, do you think those who pay
ills

Mr. NoRris. Yes, the board supports the principle beneficiary
pays, and I agree with both the previous commissioners. This is not
an exact science. But you get reliability benefits, you get economic
benefits, and you get the access to renewable energy where it
shows and by that plan. I would just add to what Commissioner
LaFleur said is that the public policy only requires that that be
considered in the regional plan. It does not require that that be a
part of the plan. It only enables public policy considerations to be
a part of the process but does not require them to be in the plan.

Mr. BARROW. And what does that mean for folks who are served
by companies that don’t——

Mr. NoORRIS. That means the regional planning process has to
have in their planning process, a mechanism in which public policy
laws or requirements get on the table for consideration. It doesn’t
require that they be adopted in the plan, only that there is a proc-
ess by which they get considered.

Mr. BARROW. Commissioner Clark?

Mr. CLARK. I would agree that the concept of beneficiary pays is
a sound one. There have been a number of cases, Order 1,000,
which I, too, have agreed with parts and disagreed with parts, but
also specific cost allocation cases that have been taken to court,
some of which I have agreed with, some of which I have not.

I think the courts are beginning to hem in the Commission in
terms of what is considered within bounds and what is considered
without, outside of the lines. In a recent MISO case, it determined
that the Commission had made a sound judgment in terms of bene-
ficiary pays and I thought the court was right. In the case of a re-
cent PJM case; the Commission had decided it was outside of the
bounds and had not tied down that beneficiary pays analysis
enough, and I agreed with the court in that case, as well.

Mr. BARROW. Commissioner Bay, last word.

Mr. BaY. The only thing I would add is that the 7th Circuit has
said that the cost must be roughly commensurate with the benefits,
and the commission has adopted that principle, as well in Order
1,000, and also has said that if you don’t benefit, you don’t pay.

Mr. BARROW. Thank you.

My time is up.

Mr. WHITFIELD. Time has expired.

At this time, recognize the gentleman from Pennsylvania, Mr.
Pitts, for 5 minutes.

Mr. PrrTs. Thank you, Mr. Chairman.

The Administration’s Clean Power Plan that we are reviewing
here today provides four emission reduction strategies, fuel switch-
ing from coal to natural gas is a potential component of two of
these strategies.

One advises the coal firing of coal plants with natural gas or out-
right conversion to natural gas firing; the other involves increasing
the dispatch rate for natural gas combined cycle power generation
units. Pipeline companies are expanding their infrastructure to
meet demands for clean burning natural gas, and in Lancaster
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County, which I represent, there is a proposal for a new line that
would run through most or some of the most pristine farmland in
the Nation.

Chairman LaFleur, I have two questions relating to this. Since
many other communities will see similar projects in the coming
years, what procedures do you have in place to make sure environ-
mental concerns and the rights of property owners are given full
consideration when reviewing these proposed roots for pipelines?
And secondly, do you believe the Clean Power Plan would lead to
a proliferation of new pipelines across the country?

Ms. LAFLEUR. Well, thank you for the question, Mr. Congress-
man.

The way our pipeline approval process works, we do a complete
review of the environmental safety and community aspects, which
includes scoping meetings, opportunities for public comment, open
houses in communities around the pipelines. We are often asked
why the process takes so long, and it is because of all the oppor-
tunity for comment that are fed into the process. I do believe we
will have more pipelines as a result of the greater utilization of
gas, but they have to be built with sensitivity to the concerns of
the people whose communities we are crossing.

Mr. PitTs. Commissioner Moeller, right now, some States aver-
age a natural gas utilization rate in the single digits. Given that
the EPA assumes that an average 70 percent utilization rate for
natural gas is feasible, do you think that many States may fall
short in this goal and that many consumers will simply be left with
a larger electricity bill?

Mr. MoOELLER. Well, I think it would be extremely challenging,
Congressman, to reach those 70 percent levels, generally. I will be
looking forward to the comments on the rule that talk about par-
ticularly the operational aspects of that aspiration, and we will
need to get the pipeline in place.

And the question is, does the timing of a new pipeline sync up
with the enforcement timeline?

Mr. PirTs. Commissioner LaFleur, my understanding is that the
proposed rule factors in new nuclear plants but only factors in 6
percent of the existing nuclear plants; in other words, if an existing
nuclear plant shuts down, the impact on a State’s ability to comply
is limited to 6 percent of the energy that comes out of that plant,
which doesn’t seem like much of an incentive to take actions that
will value the carbon-free energy that nuclear plants provide all
day, every day.

Don’t you think customers benefit from having plants that have
18 to 24 months of fuel on site, particularly when those plants can
run at 97 percent of their capacity even during conditions like the
polar vortex or the hottest day of the summer?

Ms. LAFLEUR. I think nuclear plants bring a lot of benefit to cus-
tomers, including reliability benefits, the fuel security you mention.
I don’t believe that the EPA mandated what percentage any State
could or could not rely on nuclear. That was a building block that
was put out that a State could put together. If a State wanted to
rely more on nuclear, less on something else, my understanding of
the plan, it would be allowed.

Mr. PrrTs. Mr. Moeller, would you like to comment?
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Mr. MoOELLER. Well, I have talked to a few nuclear companies
about it, and I think they are still analyzing it, but there is one
train of thought that despite EPA’s intention, that the 6 percent
could actually be counterproductive to nuclear. It has to do with
the calculations and replacing it with gas to meet your baseline
better. But it is certainly worthy of further discussion. I admire
EPA’s attempt to try and booster the nuclear units, but there is a
train of thought that actually could be counterproductive the way
they proposed it.

Mr. PrrTs. I yield back.

Mr. WHITFIELD. Gentleman yields back.

At this time, I recognize the gentleman from Kentucky, Mr.
Yarmuth for 5 minutes.

Mr. YARMUTH. Thank you, Mr. Chairman.

And thanks to all the commissioners for this discussion. I think
it has been a very thoughtful and interesting one.

I want to thank the chairman, my fellow Kentuckian, for return-
ing us to the days of yesteryear with the discussion of Waxman-
Markey, which, by the way, did not become law because a Repub-
lican minority in the Senate wouldn’t let it become law, because it
did have a majority of votes in the Senate after passing the House.
But when I was considering whether to vote for that bill or not in
the House, my primary concern was how it would affect the cost
to my consumers, both business and residential.

And I talked to a lot of the businesses, all the big users of power;
they were all kind of either for it or neutral on the bill. And then
I talked to our utility company and asked them how it would affect
residential rates, and they said that they projected that over 10
years the average residential user would experience a rate increase
of 15 percent if they did nothing else, and so they didn’t engage in
any conservation practices.

And T think, understandably, this hearing is focused on the sup-
ply side of the energy equation, but the demand side of the energy
equation is also critical to our ongoing consideration of our energy
future.

And Mr. Norris, you talked about innovation primarily on the
supply side, but there is an incredible amount of innovation going
on on the demand side, which is going to affect supply and whether
or not we have adequate energy in the future. So when we talk
about rates, rates don’t necessarily mean billing amounts, is that
correct? And there are huge amounts of the things going on out in
the world of innovation right now which could dramatically affect
what the bills are regardless of what the rates are. Is that not true
and would you elaborate on that?

Mr. NORRIS. Very true. When I was the chairman of our State
commission, we had a utility, MidAmerican, who hadn’t raised
rates over 10 years, but I got complaints all the time about people’s
utility bills going up, and it is very simple: You are plugging more
stuff in and turning more stuff on. So the demand side is a very
important part of this equation.

As I said in my written testimony, the deployment of smart grid
and smart meters are already taking place, and that continues to
be a technological innovative area where we can do a lot more to



76

n}llakelzdour consumption of electricity much more efficient, and we
should.

Mr. YARMUTH. And, I mean, I am not aware of any decent-sized
business that is not very much focused on reducing their energy
costs and doing the types of things, whether it is turning their com-
puters off at night or whether it is putting solar panels on their
roofs or doing any number of things to reduce those costs.

Have you seen examples of can you gauge what the opportunity
in terms of utilization reduction on the demand side would be be-
cause of technology, just current technology right now? How much
can an average business save by implementing—or an average
homeowner save by implementing some of the techniques that al-
ready exist?

Do you have an estimate on that?

Mr. Norris. How much is the potential, you say, for demand side
reduction? Well, no, I don’t have a number. I know that there is
still a great opportunity for putting price responsiveness and de-
mand response in both our retail and wholesale system. For con-
sumers to get the right price signal, putting elasticity in our de-
mand curve, I think there is a great potential, but I don’t have an
exact number for you.

Mr. YARMUTH. Right. And we know that, for instance, rates on
solar panels have come down approximately 75 percent just in a
matter of 5 years or so. So it is reasonable to expect that those
kinds of technologies will make it much easier for consumers and
for businesses to keep their cost in line, their energy costs in line,
even if rates happen to rise at some significant rate.

Is that not true, Ms. LaFleur?

Ms. LAFLEUR. Yes, that is definitely true. And much earlier in
my career, I used to run conservation programs for an electric com-
pany and there are a lot of things that businesses and residences
can do, first of all, when they build in the first place to build ineffi-
ciency, but also retrofitting, lighting, motors, and so forth.

Mr. YARMUTH. OK. And we are actually seeing that in the auto-
mobile segment of the energy industry, too. Innovation has now
vastly increased the amount of mileage, and unfortunately, that is
having repercussions in the Highway Trust Fund because people
are not buying as much gas and paying as much tax.

But anyway, I appreciate the discussion, and your work. Thank
you very much.

Mr. Chairman, I yield back.

Mr. WHITFIELD. Thank you very much. The gentleman yields
back, and that concludes today’s hearing.

Mr. RusH. Mr. Chairman, I have a unanimous consent request.

Mr. WHITFIELD. OK. What is it?

Mr. RusH. Mr. Chairman, I would ask that the record reflect that
Commissioner Clark’s two sons have been the most attentive and
intense listeners we have had before this committee in years and
years and years.

Mr. WHITFIELD. Without objection, so ordered.

Mr. CLARK. Mr. Chairman, and ranking member, I appreciate
the compliment, but you realize when you make it it is going to
cost me a lot more money somewhere down the line paying them
back. So thank you.
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Mr. WHITFIELD. Well, I am sure that their classmates are going
to be excited for them to tell about this hearing that we had on
FERC and the clean plan, and they will be the most popular stu-
dents in school.

And I am also going to ask unanimous consent that we enter into
the record a statement from the American Public Power Associa-
tion on this hearing.

[The information appears at the conclusion of the hearing.]

Mr. WHITFIELD. And that will conclude the hearing.

I want to thank all of you for being here. We also thank you for
your responsibility in what you do for our country. We look forward
to working with you because we don’t really have any easy answers
here. There are many challenges facing all of us, and I know that
even though we have philosophical differences, we do have the
same goal and that is to have a strong economy and reliable abun-
dant electricity.

So thank you all again. The record will remain open for 10 days.

And for the Clark children, I hope you will come back and see
us again soon. Thank you very much.

[Whereupon, at 12:16 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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A RN A American
Public Power
W A pssociaton
Statement
Of the
AMERICAN PUBLIC POWER ASSOCIATION
Submitted to the
HOUSE ENERGY AND COMMERCE COMMITTEE’S SUBCOMMITTEE ON ENERGY AND
POWER
For the July 29, 2014, Hearing on
“FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power Plan and other Grid
Reliability Challenges”

(Submitted July 29, 2014)

The American Public Power Association (APPA) appreciates the opportunity to submit this
statement for the record in relation to the House Energy and Commerce Committee’s Energy and
Power Subcommittee hearing on “FERC Perspectives: Questions Concerning EPA’s Proposed -
Clean Power Plan and other Grid Reliability Challenges.”

APPA is the national service organization representing the interests of over 2,000 municipal and
other state- and locally-owned, not-for-profit electric utilities throughout the United States (all
but Hawaii). Collectively, public power utilities deliver electricity to one of every seven
electricity consumers (approximately 47 million people), serving some of the nation’s largest
cities. However, the vast majority of APPA’s members serve communities with populations of
10,000 people or less.

Overall, public power utilities” primary purpose is to provide reliable, efficient service to local
customers at the lowest possible cost, consistent with good environmental stewardship. Public
power utilities are locally and state-created governmental institutions that address a basic
community need: they operate on a not-for-profit basis to provide an essential public service,
reliably and efficiently, at a reasonable price.

APPA commends the Subcommittee for holding this hearing on the Federal Energy Regulatory
Commission’s (FERC) perspectives concerning the Environmental Protection Agency’s (EPA)
proposed Clean Power Plan and other grid reliability challenges. The country faces numerous
challenges to the reliable and affordable provision of electricity, including retirements of coal
and nuclear power plants; substantial increases in variable renewable energy resources and the
integration challenges they present; an increasing reliance on natural gas; and the slate of
proposed environmental regulations from the EPA, especially the existing source performance
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standards (ESPS) for electric utilities. All of these issues are of concern to APPA and its
members.

APPA believes EPA’s proposed ESPS rule for electric utilities goes beyond what is permissible
under Section 111(d) of the Clean Air Act (CAA), and is very concerned about its potential
impacts on public power utilities and their customers. APPA is disappointed that EPA has
decided to set binding state emissions goals rather than leave it to the states to set individual
limits that are achievable at the affected source—the electric generating unit (EGU). Goals for
some states are unachievable and would require the early retirement of existing coal- and natural
gas-fired power plants, which could result in stranded costs for utilities as well as local reliability
impacts.

APPA is also very concerned that the EPA’s emission reduction targets in their proposed 111(d)
rule are “front loaded,” requiring most of the emission reductions by 2020 for many states.
Moreover, electric utilities appear to get little or no credit for early actions they have taken to
reduce emissions prior to 2012, such as investments in renewable, nuclear, and hydropower
resources or energy efficiency upgrades at EGUs. Also of concern is the assumption EPA makes
that most existing natural gas plants can operate at a 70 percent capacity factor. For example,
state air permits limit many natural gas units from operating at such levels in order to comply
with other CAA regulations. In Regional Transmission Organizations (RTO) markets, neither
states nor electric utilities control the dispatch of units. Rather RTOs, in their role as the
administrators of the regional energy markets, perform this function. It is also not clear that
sufficient pipeline capacity exists to provide the natural gas needed to run all of the existing units
at such a high rate. All of these issues can have reliability impacts. The EPA should have
consulted with the FERC on these issues, as FERC has more expertise in these matters.

APPA finds it troubling that there appears to have been little communication between the FERC
and the EPA on this proposed rule, especially regarding electric reliability. EPA consistently
claims that its slate of proposed rules on the electric utility industry will not hurt electric
reliability. APPA wonders how EPA came to this conclusion, unless discussions with FERC that
have not been made public took place. Some FERC Commissioners, along with most of the
electric utility industry, have raised these concerns publicly with the EPA, but they appear to
have been ignored. EPA has no expertise in electric utility operations, and seems not to have
given appropriate deference to the experts, including FERC Commissioners and staff, who
oversee the reliability of the bulk power system.

APPA commends FERC’s efforts to address issues that are likely otherwise to adversely impact
the reliability of electricity service in the near future. These efforts include technical conferences
in September 2013, on the RTO-operated mandatory capacity markets, and in April of this year
on the operations and pricing problems that occurred during this past winter’s polar vortex, and
efforts to improve the coordination of electricity and natural gas markets. Moreover, in various
forums, individual Commissioners have voiced concerns and drawn attention to the difficulties
created by the projected retirements of nuclear and coal units, some of which are caused by
EPA’s proposed rules. As Allen Mosher, APPA’s Vice President of Policy Analysis, stated in his
written comments for FERC’s June 10, 2014, technical conference on the reliability of the bulk-
power system, FERC’s attention to reliability concerns has effectively required that FERC
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become involved in issues that may be outside of the Commission’s jurisdiction, including broad
considerations of energy and environmental policy. But such a broad focus is needed for the
Commission to meet its many statutory mandates, including ensuring just and reasonable
wholesale rates and approval and enforcement of reliability standards.

Despite the commendable efforts of the FERC regarding its attempt to highlight the impacts of
the proposed EPA rules, including the ESPS, APPA is not aware that the agency was consulted
in any comprehensive way by the EPA. In addition, FERC’s interest in the reliability issue
suffers from a major shortcoming ~ the Commission’s lack of any apparent will to reform the
problematic features of mandatory capacity markets operated by the RTOs in three regions of the
country — the Northeast, parts of New York, and the Mid-Atlantic/Mid-West. APPA and many
others have concluded that the basic mandatory capacity procurement construct is not a “market”
in any meaningful sense of the word. It is instead a centralized procurement, based on a heavily
administered pricing structure, governed by thousands of pages of complex rules, that generally
does not produce needed new resources. Although implementation of EPA’s proposed new rule
will entail the construction of new low- or non-carbon dioxide emitting resources, such as
nuclear and natural gas plants, a recent study by Christensen Associates commissioned by the
Electric Markets Research Foundation concluded that the RTO markets “do not and cannot
address long-term capacity needs.” The study also found that “the RTO markets include some
design elements that impede long-term investments and long-term bilateral contracts.”

The failure to recognize this reality has not only kept FERC from adopting fundamental reforms,
but to instead agree to rule changes, such as administratively imposed floor prices on new natural
gas or even renewable generation, that further increase costs and impede needed new resource
development. These capacity markets therefore will exacerbate the reliability and economic
costs of the proposed Clean Power Plant rule. As Cliff Hamal of Navigant Economics concluded
in a recent paper: “The need to address CO, emissions only strengthens the case for rethinking
the capacity auction approach and adopting a more practical and lower cost alternative.”

Thank you again for the opportunity to submit a statement for the record for this timely and
worthwhile hearing.
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American Public Power Asseociation
1875 Connecticut Ave. NW, Suite 1200
Washington, D.C. 20009

Contact:
Seth Voyles
svovies@publicpower.org
(202) 467-2928
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THE COMMITTEE ON ENERGY AND COMMERCE
MEMORANDUM

July 25,2014
TO: Members, Subcommittee on Energy and Power
FROM: Committee Staff
RE: Hearing on “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power

Plan and other Grid Reliability Challenges”

On Tuesday, July 29, 2014, at 10:00 a.m. in 2123 Rayburn House Office Building, the
Subcommittee on Energy and Power will hold a hearing entitled “FERC Perspectives: Questions
Concerning EPA’s Proposed Clean Power Plan and other Grid Reliability Challenges.”

L WITNESSES

o The Honorable Cheryl A. LaFleur, Acting Chairman, Federal Energy Regulatory Commission;
» The Honorable Philip D. Moeller, Commissioner, Federal Energy Regulatory Commission;

+ The Honorable John R. Norris, Commissioner, Federal Energy Regulatory Commission;

s The Honorable Tony Clark, Commissioner, Federal Energy Regulatory Commission; and,

¢ The Honorable Norman C. Bay, Commissioner, Federal Energy Regulatory Commission.

11 BACKGROUND

A. FERC Organization and Responsibilities

Originally established in 1920 as the Federal Power Commission, the Federal Energy
Regulatory Commission (FERC) is an independent administrative agency within the Department of
Energy.! FERC is tasked with regulating the transmission, reliability, and wholesale sale of
electricity in interstate commerce pursuant to the Federal Power Act;® the transmission and sale of
natural gas for resale in interstate commerce pursuant to the Natural Gas Act;® and the transportation
of oil by pipeline in interstate commerce pursuant to the Interstate Commerce Act. FERC also is

responsible for evaluating proposals to build liquefied natural gas (LNG) terminals and interstate
natural gas pipelines, as well as the licensing of non-Federal hydropower projects.

' FERC was established in 1977 pursuant to the Department of Energy Organization Act. 42 U.S.C. §§ 7101 et seq.
16 US.C. §8§ 791 et seq. (Part 1); 16 U.S.C. §§ 824 ef seq. (Parts I and 1),

P15 US.C. §§ 717 ef seq.

449 US.C. §§ 1 ef seq.
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FERC is comprised of up to 5 commissioners, each of whom is appointed by the President and
confirmed by the U.S. Senate for a 5-year term. One of the 5 commissioners serves as Chairman, as
chosen by the President. FERC’s organizational structure consists of 12 “offices” within the agency
and 5 regional offices. FERC employs approximately 1,480 people. FERC recovers the full cost of
its operations through annual charges and filing fees assessed on the industries it regulates. This
revenue is deposited into the Treasury as a direct offset to FERC’s appropriation, resulting in no net
appropriation.

FERC’s stated mission is to “assist consumers in obtaining reliable, efficient and sustainable
energy services at a reasonable cost through appropriate regulatory and market means.” To fulfill its
mission, FERC presently identifies the following primary goals: 1) ensure just and reasonable rates,
terms, and conditions; 2) promote safe, reliable, secure, and efficient infrastructure; and 3) mission
support through organizational excellence.

B. EPA’s Proposed Clean Power Plan

On June 2, 2014, the Environmental Protection Agency (EPA) announced a proposed rule
under section 111(d) of the Clean Air Act for existing fossil fuel-fired power plants entitled “Carbon
Emission Guidelines for Existing Stationary Sources: Electric Generating Units” (“Clean Power
Plan”).’ In the Clean Power Plan, EPA proposes to set unique “state-specific rate-based goals for
carbon dioxide emissions from the power sector,” which the agency maintains are achievable if a
State undertakes a combination of measures across its power sector. EPA derives its mandatory
“goals™ for the States based on the consideration of four “building blocks,” which include measures
to:

e “make fossil fuel power plants more efficient,” which EPA projects would result in an average
heat rate improvement of 6% for coal units;

e “use low-emitting power sources more,” which EPA projects could be achieved by dispatch to
existing and under-construction natural gas combined cycle units up to a 70% capacity factor;

e “use more zero- and low-emitting power sources,” which EPA projects could be achieved through
dispatch to new clean generation, including new nuclear generation under construction, moderate
deployment of new renewable generation, and continued use of existing nuclear generation; and,

e “use electricity more efficiently,” for which EPA assumes increases in demand-side energy
efficiency of 1.5% annually.

EPA’s Clean Power Plan, as proposed by the EPA, would require significant changes to the
way electricity is generated, transmitted, and consumed in States across the country. Such changes
could create implementation challenges within several areas of FERC jurisdiction, including
wholesale electricity markets, generation dispatch, interstate transmission rates, natural gas pipeline
siting and rates, natural gas and electric sector coordination, grid reliability, integration of intermittent
resources, and demand-side management resources. Further, FERC’s mission to “assist consumers in
obtaining reliable, efficient and sustainable energy services at a reasonable cost™ may be affected by

* For additional information and materials related to EPA’s Clean Power Plan, see Majority Memorandum for Energy &
Power Subcommittee hearing on “EPA’s Proposed Carbon Dioxide Regulations for Power Plants,” (June 19, 2014).
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EPA’s Clean Power Plan, as may be the energy sectors regulated by FERC, which comprise a
substantial portion of the U.S. economy and infrastructure.

On July 18, 2014, the Subcommittee sent preliminary written questions to each of the invited
witnesses relating to EPA’s proposed Clean Power Plan.

1. ISSUES
The following issues are expected to be examined at the hearing:

» Interagency consultation and coordination by EPA with FERC relating to EPA’s proposed Clean
Power Plan;

¢ Potential impacts of EPA’s Clean Power Plan on fuel diversity and electricity reliability;

« Potential impacts of EPA’s Clean Power Plan on electricity markets;

* Potential challenges associated with increased reliance on natural gas, renewables and energy
efficiency under EPA’s Clean Power Plan;

o Other grid reliability challenges, including: physical and cyber security, integration of variable

energy resources and demand-side management technologies, and fuel diversity;

FERC oversight of organized wholesale electricity markets and the operation of such markets;

Electric transmission operations and planning, including implementation of Order No. 1000;

Natural gas pipeline permitting, LNG siting and hydropower licensing; and

FERC market manipulation and enforcement authorities.

1IV.  STAFF CONTACT

If you have any questions regarding the hearing, please contact Tom Hassenboehler, Patrick
Currier, or Mary Neumayr of the Committee staff at (202) 225-2927.
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Responses of Acting Chairman Cheryl A, LaFleur
To Committee on Energy & Commerce
Subcommittee on Energy & Power
Preliminary Questions for the Federal Energy Regulatory Commission

The following questions relate to the U.S. Environmental Protection Agency’s (“EPA”) recently
proposed “Clean Power Plan.” See Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014), referred to
herein as the “Proposal” or “Clean Power Plan.” '

Interagency and State Coordination

1. During an Energy & Power Subcommittee hearing on June 19, 2014, EPA Acting Air
Administrator Janet McCabe testified that electric reliability “was paramount in our
minds as we worked through the proposal” and that EPA “consulted with FERC and
DOE and other agencies that have this as a chief responsibility.” She stated that “I or
my staff have consulted with staff at FERC. They are part of the interagency review
process that we always go through, and so they have given us their input on electric
reliability.”!

a. Describe cach consultation you have had with EPA regarding the Proposal,
including where it occurred, the date(s) on which it occurred, with whom it
occurred and identify any other participating agencies. Also provide details of
the outcome of those consultations and relevant materials relating to those
consultations.

Answer: In my interactions with EPA regarding MATS and other environmental regulations, I
expressed my willingness to be engaged in discussions regarding new regulations of carbon
emissions. The list below provides information about meetings with EPA related to the
development of the Proposal.

On February 7, 2014, [ and others from FERC met with EPA officials at FERC headquarters. At
the meeting, the EPA officials described in very general terms aspects of the Proposal. On
February 18, 2014, FERC staff met with EPA staff at EPA headquarters in Washington, DC, as a
follow-up to learn more about the Proposal.

On March 6, 2014, FERC staff met at EPA headquarters with staff from EPA and DOE to
discuss certain concepts proposed in a paper by RTOs related to the Proposal.

On April 16, 2014, FERC staff met with EPA staff at EPA headquarters in Washington, DC, to
review parts of a draft of the Proposal and to ask about certain issues and information in the
Proposal.

! Further, the Proposal states that “EPA has met on several occasions with staff and managers from the
Departiment of Energy and the Federal Energy Regulatory Commission to discuss our approach to the rule and its
potential impact on the power system.” See 79 Fed. Reg. at p. 34899.



87

On April 23, 2014, FERC staff participated in a telephone conference with staff from the EPA
and the Office of Management and Budget (OMB) regarding a draft of the Proposal. FERC staff
provided oral comments on the draft Proposal, which focused primarily on reliability. FERC
staff commented on the draft’s contemplated increases in the capacity factor for natural gas
combined cycle units, renewable generation, and coal heat rates. In particular, FERC staff
commented on pipeline and other infrastructure adequacy given the potential increased
utilization of natural gas combined cycle units and renewable generation in the draft Proposal.
FERC staff also commented on the advisability of regional collaboration among states and some
form of a “reliability safety valve.”

On May 29, 2014, FERC staff met with staff from EPA at EPA headquarters in Washington, DC.
EPA staff provided FERC staff with an oral summary of the draft Proposal.

On July 18, 2014, FERC staff met with EPA staff at EPA hcadquarters in Washington, DC. The
EPA staff provided FERC staff with an oral update on the public response to the Proposal.

b. Did EPA request that FERC provide written advice or an analysis regarding the
potential impacts of the Proposal on the reliability of the electric grid? If yes,
provide a copy of the request and any resulting advice or analysis.

Answer: EPA did not request written advice or analysis regarding the potential impacts of the
Proposal on the reliability of the electric grid. As described in my testimony, FERC staff
engaged in discussions with EPA staff.

c. Areyou aware of any outreach by EPA to the North American Electric
Reliability Corporation (NERC) regarding reliability impacts prior to issuing
the Proposal? If yes, to your knowledge what was the nature of that outreach?

Answer: I am unaware of any outreach by EPA to the North American Electric Reliability
Corporation regarding reliability impacts prior to issuing the Proposal.

2. The Proposal includes a Technical Support Document entitled “Resource Adequacy and
Reliability Analysis.” See EPA-HQ-OAR-2013-0602-0368.

a. Did FERC prepare this analysis?
Answer: No.
b. To your knowledge, did NERC prepare this analysis?
Answer: To my knowledge, no.
c. To your knowledge, did FERC or NERC assist in the preparation of this analysis

or consult with EPA regarding its preparation or its results? Please provide relevant
details and materials.
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Answer: FERC staff discussed various issues with EPA staff, particularly aspects of the
“building blocks” and EPA’s modeling results, but did not specifically assist in the preparation
of this analysis or consult with EPA regarding its preparation or its results. Ido not know if
NERC had any involvement in this document.

d. Did FERC have an opportunity to review this analysis before the Proposal was
announced?

Answer: Yes.

e. Has FERC independently reviewed this analysis? Does FERC agree with EPA’s
conclusion that the “propesed rule will not raise significant concerns over regional
resource adequacy or raise the potential for interregional grid problems”? See 79
Fed. Reg. at p. 34899.

Answer: FERC staff is still reviewing this analysis. As [ explain in my testimony, as state
compliance plans are developed, it will be important that energy infrastructure and markets
adjust to support those plans. 1 would note, however, that compliance is not required until 2020,
and then can be met by average performance over 10 years subject to certain limits. For
example, a coal-fired unit needed for reliability after 2020 can continue to run, including under a
reliability-must-run contractual arrangement, so long as State-wide emissions meet the proposed
targets through other means. In this respect, the proposed rule differs from the MATS rule,
which requires coal-fired units to comply individually. The flexibility allowed under the
Proposal for each State to customize compliance tools can help significantly in this regard. Also,
reliability concerns depend in part on when and where preparations for compliance are initiated
by electric utilities, natural gas pipeline companies and others. Timely efforts in the right
locations can mitigate reliability issues in meeting the level of compliance needed in 2020.

3. The Proposal states that the “EPA and other federal entities, including . . . the Federal
Energy Regulatory Commission (FERC) . . . are committed to sharing expertise with
interested states as they develop and implement their plans.” Please explain when and in
what manner FERC expressly “committed” to sharing its expertise with States. Please
provide relevant details and materials.

Answer: As discussed in my testimony, the Commission has worked closely with state regulators
through the FERC/NARUC Forum on Reliability and the Environment. 1remain committed to
sharing FERC staff expertise with states as they develop and implement their plans to comply
with any final rule promulgated by EPA. This commitment was discussed by FERC staff with
EPA staff, but staff does not recall with specificity at which meeting it was discussed.

Clean Power Plan Impacts on Fuel Diversity and Electric Reliability
1. Has FERC independently analyzed EPA’s Clean Power Plan to determine the impact it

could have on generating unit retirements and potential impacts on fuel diversity and
electric reliability? If yes, what were the results of this evaluation? If not, does FERC
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intend to independently analyze the Proposal to evalnate potential impacts on fuel diversity
and electric reliability?

Answer: FERC has not specifically analyzed the Proposal to determine the impact it could have
on generating unit retirements or potential impacts on fuel diversity. Retirement of a unit is an
economic decision for the unit’s owner, unless a unit is required or requested to remain in service
(with appropriate compensation) to ensure reliability. As I have noted many times, an important
component of reliability is ensuring that the competitive markets FERC oversees appropriately
value the contributions of diverse resources. Following on our April 1 technical conference, the
Commission will continue to examine fuel diversity and its impacts on reliability.

2. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and
2020 in response to the Clean Power Plan and other factors, such as EPA’s previously
finalized Mercury and Air Toxics (MATS) rule. EPA’s Option 1 model specifically
identifies each electric generating unit expected to retire by 2020 by name, location, and
capacity. See EPA-HQ-OAR-2013-0602-0368 and EPA-HQ-OAR-2013-0602-0220.

a. Does FERC staff possess the expertise to complete an independent reliability
assessment that (i) geographically plots each of the specific units identified in EPA’s
model for retirement and each unit that has already retired or announced
retirement; and (ii) evaluates the potential regional, state, and local reliability
impacts resulting from such retirements?

Answer: FERC staff has the expertise to geographically plot each of the units identified, and the
capability to evaluate reliability on regional, state and local levels. However, to do so in regards
to the Proposal involves making many assumptions on key factors, such as the extent and
distribution of load reductions from energy efficiency, the number and location of new NGCC
generation, and economic conditions such as fuel prices. Given the uncertainty and substantial
number of assumptions, the results from any study would depend greatly on the assumptions
chosen as inputs. Thus, a study could be more speculative than informative, especially for later
years.

b. Will you commit to having FERC staff complete such an independent assessment
prior to Octeber 1, 2014, so that the public may understand the potential impacts on
reliability prior to submitting comments on the Proposal, due on October 16, 2014?
If not, why not?

Answer: As noted above, given the uncertainty and substantial number of assumptions, the
results from any study would depend greatly on the assumptions chosen as inputs, such that a
study could be more speculative than informative, especially for later years. FERC staff will
continue to engage with stakeholders to fully understand the issues and concerns.

Clean Power Plan Impacts on Electricity Markets
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1. Would existing organized wholesale electricity markets have to be redesigned to
implement EPA’s Proposal? For example, are Regional Transmission Organizations
{RTOs) prepared to transition from economic to environmental dispatch? Did EPA consult
with FERC regarding the feasibility of switching from cconomic to environmental
dispatch? What RTO implementation challenges would environmental dispatch present?

Answer: As [ have frequently stated, to the extent state compliance plans depend upon changes
in the utilization of generation resources, they could have implications for market operations.
However, I note that EPA’s proposed rule would give the states significant flexibility to design
their own compliance plans, so it would be premature for me to speculate on the changes that
might be needed to the design of organized wholesale electricity markets. In the past, these
markets have been able to successfully integrate state and regional environmental requirements,
including greenhouse gas reductions, into their economic dispatch. For example, the organized
wholesale electricity markets in the Northeast (ISO New England, New York Independent
System Operator and PIM Interconnection, L.L.C. (PJM)) have been able to successfully
accommeodate the requirements of the Regional Greenhouse Gas Initiative (RGGI) into their
market designs. Generators that must purchase emissions allowances under RGGI are able to
include the cost of the allowances in their market bids, and those costs are reflected in the
economic dispatch. RTO dispatch rules have accommodated certain external factors, and some
RTOs (including PIM and the Midcontinent Independent System Operator) have developed
procedures to incorporate environmental requirements that limit the number of hours a
generating unit may operate into their economic dispatch.

2. EPA’s Proposal wrongly assumes States dispatch electricity. Given that electricity is
actually dispatched by RTOs or other market operators on the basis of competitive market
results, how would State compliance plans be implemented in electricity markets?

Answer: It is correct that states do not dispatch electricity. However, RTOs, ISOs, and electric
utilities that are responsible for dispatching electricity also do so in compliance with applicable
federal and state regulations. Given the flexibility EPA’s proposed rule would provide to states
to design their own compliance plans, it is not possible to specifically answer how State
compliance plans would be implemented in electricity markets, if the rule is adopted. Those
decisions will be made based on the actual State compliance plans once they are developed and
approved.

a. Would a State Implementation Plan (SIP) take priority over market dispatch
performed by an RTO?

Answer: As noted above, how states ultimately choose to design their compliance plans to meet
the requirements of any final rule issued by EPA will determine how RTO market dispatch
procedures will be impacted. RTO dispatch rules are capable of taking into account various
external factors, such as limited run times necessitated by environmental or other licensing
requirements or minimun run times required by generator operating requirements. FERC has a
role in ensuring that the regulatory rules under its jurisdiction for wholesale electric, interstate
electric transmission and natural gas pipeline transportation and natural gas pipeline permitting
are sufficient to account for any regulatory changes required by the EPA rules.
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b. Would a SIP take priority over bilateral contracts between a buyer of power in
one State and a seller of power in another? If so, how, and what is the authority for
this?

Answer: Whether a state compliance plan would take priority over bilateral contracts would
depend on the specific provisions of the state compliance plan, the terms of the contracts, and
applicable law. An individual bilateral contract may have specific provisions pertaining to
treatment of the contract if new regulations affecting the generating resource are adopted. In
addition, given the significant flexibility the proposed rule would give States to design their
compliance plans, and the extended compliance period, States appear to have the opportunity to
account for existing bilateral contracts as they decide how to achieve the final required emissions
reductions.

¢. Would a State have authority to compel the continued operation of existing nuclear
power plants if those plants are not being dispatched in wholesale electricity markets
because their bid costs are too high compared to other generation?

Answer: States may have the authority to utilize regulatory tools to provide financial support to
encourage the continued operation of a power plant (including existing nuclear power plants).
The scope of this authority may depend on the state’s retail regulatory structure.

d. How would RTOs reconcile conflicting SIPs within a region?

Answer: How an RTO would reconcile conflicting requirements in the State compliance plans in
their region will depend on the nature of the specific conflict and how it impacts the RTO’s
operations. However, to the extent states within an RTO pursue individual State compliance
plans or adopt multi-State plans that are not consistent with the boundaries of the RTO, there
may be the need for the RTO to work with the States and others in the region to ensure that the
requirements of the plans can be effectively and efficiently implemented. The RTOs recognize
the key role they will play in working with states and stakeholders in their regions; in comments
cited by the EPA in the preamble to the propose rule, RTOs offered to provide analytic support
to help states develop their plans.

3. EPA’s Proposal is silent on the treatment of purchase power agreements and interaction
of energy markets for States that are net importers versus exporters. Do you believe that
EPA’s Proposal adequately addresses interstate power flows?

Answer: EPA’s Proposal recognizes the benefits of such trading opportunities, subject to the
transfer limits between the electrical regions defined in its modeling. Concurrently with the
proposed rule, EPA released a “Technical Support Document: Resource Adequacy and
Reliability Analysis™ that, among other things, explains how EPA took interstate power flows
into account when developing its proposal and modeling the impacts of the proposal on the
clectric grid. This document states that EPA used its Integrated Planning Model (IPM), which
divides the continental United States into 64 sub-regions. EPA explains that “IPM addresses
reliable delivery of generation resources for the delivery of electricity between the 64 IPM

6
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regions, by setting limits to the ability to transfer power between regions using the bulk power
transmission system.” (pg. 2). This type of analysis is similar to the methods used by industry
for resource adequacy analysis.

4. Do you believe that EPA’s Proposal could result in stranded financial investments for
units that have been retrofitted with emissions controls for ether programs, such as EPA’s
MATS rule? What impacts could this have on the owners of stranded assets, whelesale
energy markets and consumer electricity costs?

Answer: Changes in regulatory requirements can at times result in stranded financial investments
by owners of regulated assets like power plants. The extent to which the EPA’s proposal, if
adopted, could result in stranded investments depends on many factors, including the ultimate
design of State compliance plans and the compliance deadlines in any final rule issued by EPA.
For example, States would appear to have the flexibility to adopt compliance plans that allow
units that have been retrofitted with emissions controls to continue to operate, and to instead
adopt other measures to reduce overall emissions from fossil-fired power plants and satisty the
emissions requirements. In addition, the extended compliance period in the proposed rule
appears to give states the flexibility to continue to operate retrofitted units while they transition
to other lower-emitting electricity sources or adopt demand-side measures to reduce emissions.
The proposed rule would require initial emissions reductions over a 10-year transition period
from 2020-2029, and require compliance with the final emission reduction goals by 2030.

The impacts of any ultimately stranded investments on asset owners, wholesale markets, and
consumers will similarly depend on many factors, including the magnitude of any stranded
investment resulting from a final rule and whether state regulators allow asset owners to recover
those investments in future rates. While large amounts of stranded investment can negatively
impact the earnings of asset owners and lead to higher consumer rates, states have experience
addressing stranded costs and have ratemaking tools available to them to minimize such impacts.

Increased Reliance on Natural Gas, Renewables and Energy Efficiency

1. EPA’s Clean Power Plan contemplates natural gas combined cycle (NGCC) plants
running at a 70% capacity factor to displace a significant amount of coal-fired generation.
EPA’s regulatory impact analysis projects pipeline capacity increases of 4-8% beyond base
case projections by 2020.

a. Has FERC analyzed whether the natural gas infrastructure exists to reliably
serve NGCC plant needs while preserving reliable gas service for non-power
gencration use?

Answer: As [ stated in my testimony, FERC staff emphasized that in light of EPA’s proposal to
rely on increased capacity factors for natural gas fired generation resources, gas pipeline

adequacy should be considered from a regional perspective, not just a national perspective, due
to existing constraints on the system. As | previously stated, an important role for FERC as the
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states implement their compliance plans is to support development of needed gas pipeline
infrastructure through our permitting and ratemaking authority.

b. Did EPA consult with FERC regarding the adequacy of natural gas
infrastructure prior to publishing its Propesal?

Answer: As noted above, FERC staff discussed this issue with EPA staff prior to publication of
the Proposal.

¢. Given the challenges of gas supply in the most recent winter, and continued
concerns about gas deliverability to certain parts of the country, do you agree with
EPA that its modeled capacity increases are feasible by the initial compliance date
of 2020?

Answer: As noted above, the construction of adequate natural gas infrastructure will be an
important factor affecting the implementation of the state compliance plans. The feasibility of
the increases by 2020 depends on a variety of factors, including whether gas users make timely
commitments to support the infrastructure expansion. I believe that the time needed for FERC’s
certificate review and construction itself is unlikely to impair feasibility and am committed to
continuing to ensure that FERC permitting processes are effective and efficient.

2. Has FERC completed any electric transmission system capability and reliability analysis
that demonstrates that the increases in NGCC plant utilization that EPA assumes in its
Proposal could replace retired coal-fired generation are practicable, taking into account
the location of the coal plants being retired and the location of existing NGCC plants?

Answer: No,

3. Has FERC analyzed the integration issues (e.g., voltage control, natural gas backup
power, ete.) associated with a substantial expansion and deployment of intermittent
renewable energy resources, as contemplated by EPA’s Clean Power Plan? Did EPA
consult with FERC regarding these integration issues?

Answer: FERC staff discussed these issues with EPA staff and pointed out that shifts in supply
resources would require consideration of voltage control and other related issues. 1 note that
NERC and others are continuing to assess these issues.

4. Has FERC studied whether under the EPA Proposal additional transmission lines would
need to be built to integrate more renewables, where the lines may be built, and how long it
may take to site, permit and build these lines? Has FERC estimated the cost of
transmission necessary to supply increased renewable resources under EPA’s Proposal?

Answer: FERC has not studied the extent to which EPA’s proposal, if adopted, would require the
construction of additional transmission to integrate renewables, or where specific transmission
infrastructure might be built and the time it would take to permit and construct such
infrastructure. FERC has also not estimated the cost of transmission that may be required under
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EPA’s proposal. However, FERC staff provided input to EPA staff regarding the general time
required to construct new transmission infrastructure needed to integrate remote renewables.

Planning for future transmission needs is conducted by planning authorities, RTOs and utilities.
FERC-jurisdictional utilities, including the RTOs, conduct such planning pursuant to regulations
adopted under Order No. 890 and, once fully implemented, Order No. 1000. These regulations
require public utility transmission providers to engage in local and regional transmission
planning to identify new and upgraded transmission lines that are needed to maintain reliability,
address uneconomic congestion, and satisfy public policy goals enacted by federal, state and
focal authorities. The mechanisms that States choose to include in their compliance plans —
including increased use of renewable generation, if States choose that approach — will be inputs
into those planning processes.

5. The Clean Power Plan would facilitate the rapid expansion of renewable resources,
particularly rooftop solar underwritten by long-term leases.

a. Has EPA requested, and has FERC conducted, an analysis of the potential
reliability impacts associated with a rapid rise in the use of variable generating
sources?

Answer: No.

b. Do you believe that rapid changes in the use of variable generation sources could
pose challenges to electric reliability on a local or national basis?

Answer: While I do not believe that the growth of variable resources, in and of itself, will pose
challenges to electric reliability, as I frequently observe, increased reliance on variable resources
may require the development of new transmission infrastructure and adaptation to markets.

6. The Clean Power Plan contemplates significant increase in energy efficiency and
demand-side management. How would the increased role of energy efficiency and demand-
side resources impact wholesale energy markets? Reliability? Can FERC regulate such
resources, particularly given the recent court ruling vacating FERC’s Order No. 745?

Answer: Increased energy efficiency and use of demand-side resources would alter the balance
of supply and demand in wholesale energy markets. Historically, the organized wholesale
electricity markets have been able to reliably integrate these resources into their operations and
system planning. For example, during recent extreme weather events like the Polar Vortex and
excessive heat of September 2013, PJM activated over 2500 megawatts of demand response and
over 6600 megawatts of emergency demand response, respectively, to maintain reliability.
During the Polar Vortex in particular, PJM has reported that over 90 percent of the demand
response resources it called responded, despite the fact that those resources have no obligation to
respond during the winter months.

The Commission’s jurisdiction over demand response resources in wholesale energy markets is
still at issue before the United States Court of Appeals for the District of Columbia Circuit. On

9
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July 7, 2014, the Commission sought rehearing en banc of the court’s determinations regarding
FERC jurisdiction over demand response resources in wholesale energy markets in Electric
Power Supply Association et al. v. FERC, the decision vacating Order No. 745. FERC’s petition
for rehearing en banc is pending before the court.

10
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Dear Chairman LaFleur:

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, July 29, 2014,
to testify at the hearing entitled “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reliability Challenges.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open
for ten business days to permit Merbers to submit additional questions for the record, which are attached.
The format of your responses to these questions shoutd be as follows: (1) the name of the Member whose
question you are addressing, (2) the complete text of the question you are addressing in bold, and (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a transmittal
letter by the close of business on Wednesday, August 27, 2014. Your responses should be mailed to Nick
Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-mailed to Nick Abraham@mai

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee,

Sincerely,

LT
Ed Whitfield

Chairman
Subcommittee on Energy and Power

ce: The Honorable Bobby L. Rush, Ranking Member, Subcommittee on Energy and Power

Attachment
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Additional Questions for the Record
Chairman Cheryl A. LaFleur

The Honorable Ed Whitfield

1. In your testimony, vou stated that:

FERC staff commented on the proposal through the OMB interagency review
process from a reliability perspective. Among other recommendations, FERC staff
emphasized the need for the development of natural gas pipeline and electric
transmission infrastructure to enable compliance with State compliance plans.

Please provide a copy of the comments and recommendations to which you are referring in
the above statement.

Answer: Commission staff reviewed parts of the draft Greenhouse Gas rule as a part of the OMB
process and provided oral input to the EPA from a reliability perspective. We did not provide
written comments. However, as requested in Question 2, | have attached the internal memo to
file discussing staff’s phone call with representatives of OMB and EPA on EPA’s draft rule.

2. During the hearing, in response to a question regarding FERC and EPA coordination on
the development of the Clean Power Plan, you stated that "we [FERC] kept a memo, but
we did pot turn them in in writing because that has not been the practice.” Please provide a
copy of the memo you referred to and any related materials.

Answer: See response to Question 1.

3. Multiple times during the hearing you stated that it was premature for FERC to
complete a reliability analysis and that it would make more sense to wait until States
submitted their respective compliance plans. For example, in one instance you stated "I
believe it is our responsibility to make sure that reliability is sustained. I think we will
know much more when we see the different State plans.” And yet EPA has already
concluded that the "proposed rule will not raise significant concerns over regional resource
adequacy or raise the potential for interregional grid problems."

a. Please explain why EPA is able to complete a "Resource Adequacy and Reliability
Analysis” and draw reliability conclusions based on the results, but FERC believes
it is premature to complete such an analysis.

Answer: It is premature to complete a detailed reliability analysis rather than a high level study,
such as the one completed by the EPA, because there are four proposed building blocks as well
as other options that each State can combine to create a customized compliance plan. Unlike the
Mercury and Air Toxics Standards (MATS) rule, the proposed Clean Power Plan would be
implemented on a state or regional level rather than on an individual facility level, which leads to
the need to consider many more variables. For example, any detailed reliability analysis would
involve making many assumptions on key factors of potential State plans, such as the extent and
distribution of load reductions from energy efficiency, the number and location of new natural

1
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gas combined cycle (NGCC) generation facilities, and economic conditions such as fuel prices.
As such, given the uncertainty surrounding what State plans will look like, the results of any
study would depend greatly on the assumptions chosen as inputs, such that a study would likely
be more speculative than informative, especially for later years. Finally, because the proposed
Clean Power Plan includes both flexibility in the form of the regional compliance option and an
extended timeframe for compliance, industry, states and others will have time to prepare and
complete studies to assist with compliance as compliance plans are developed.

b. Is EPA better positioned to complete reliability analyses than FERC?

Answer: FERC’s approach to reliability analyses is generally granular, employing detailed
power flow analyses to evaluate a particular scenario and set of constraints to determine the
potential impact on reliability. As noted in my response to Question 3a, due to the uncertainty of
potential State compliance plans, a study at this point would likely be more speculative than
informative. 1am not in the position to assess EPA’s ability to perform reliability analyses. As 1
stated in my testimony, the Commission will continue to be closely engaged with EPA, states,
regional transmission organizations, independent system operators, industry and NERC to
identify and resolve any reliability issues as state and regional implementation plans are
developed and implemented.

¢. Please provide the current FY 2014 (and requested FY 2015) budget for FERC's
Office of Reliability.

Answer:
FY 2014 - $12,342,772
FY 2015 (requested) - $12,421,324

d. How many employees are currently in FERC's Office of Reliability?

Answer: As of August 15, 2014, the Office of Electric Reliability had 92 employees. Within
this Office, most of the modeling work has generally been performed by a group of about ten
employees, although a number of other employees within the Office also are able to do this type
of work and, from time to time, may do so.

e. Should EPA have refrained from making resource adequacy and reliability
determinations until after States have submitted implementation plans, as you have
suggested?

Answer: See response to Question 3b.

4. Do you view EPA's propesed Clean Power Plan as an “energy plan” or a “pollution
control” rule? Why or why not?

Answer: I consider EPA’s proposed Clean Power Plan to be an environmental rule that has
implications for energy resources.

5. EPA's "Best System of Emissions Reduction" goals were developed using 2012 as the
baseline year. Does FERC believe that 2012 was a reasonable baseline to use given the

2
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historically low natural gas prices and economic conditions? Wouldn't you agree that
considering multiple years in the EPA baseline would produce a more realistic analysis?

Answer: Any baseline year that is chosen relies on a specific set of conditions that may affect
each state uniquely. The determination of the appropriate baseline year to establish emissions
goals is not within my purview.

6. Would you agree that the proposed Clean Power Plan gives EPA a certain amount of
control over State decisions regarding the generation, supply and consumption of power?

Answer: The proposed Clean Power Plan does not give the EPA direct control over state power
decisions. The proposed Clean Power Plan, like other environmental and regulatory
requirements, will affect the choices states make regarding generation, supply, and consumption
of power. However, the proposed Clean Power Plan also provides the states with flexibility
regarding those choices.

7. As the D.C. Circuit Court recently held, the Federal Energy Regulatory Commission
lacks authority to dictate how States plan and operate their energy systems. Are you aware
of any statutery authority that permits EPA to mandate that States restructure their
electric systems and subject State energy decisions to federal oversight and control?

Answer: Assessment of EPA’s statutory authority is not within my purview. If challenged, the
legality of the EPA’s proposed rule will be decided by the courts.

8. To what extent does FERC have authority over State utility and resource planning? Are
you aware of any statutory authority giving EPA greater authority in this area than
FERC?

Answer: The Commission, and not the EPA, has statutory responsibilities to ensure just and
reasonable wholesale rates, authorize the construction of certain energy infrastructure, and
oversee the reliability of the bulk-power system.

9. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and
2020 in response to the Clean Power Plan and other factors, such as EPA's previously
finalized Mercury and Air Toxics (MATS) rule. What do you view as the potential
reliability impacts resulting from the loss of 180 gigawatts of generation over the next 6
years?

Answer: The impacts of projected retirements will depend on, among other factors, the timing,
location, and type of facilities retiring, and the amount of capacity additions during this period.
The proposed Clean Power Plan includes flexibility in the form of the regional option and
extended implementation of state plans over ten years beginning in 2020 and continuing through
2030. This provides industry with time to prepare for compliance as well as the ability to make
additional adjustments during the compliance period, if needed, to ensure reliability.
Historically, industry has demonstrated that significant investment is possible on a relatively
short time frame. However, as I noted in my testimony, the Commission will have an important
role in monitoring potential reliability impacts related to the proposed rule, in supporting the
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development of gas pipeline and electric transmission infrastructure, and considering any revised
market rules necessitated by state or regional compliance plans.

10. Would you be supportive of EPA including in its final Clean Power Plan a "reliability
safety valve" that provides FERC greater authority to prevent the retirement of reliability
critical generating units? What might such a safety valve look like?

Answer: 1 believe that flexibility will be an important tool to enable compliance with the
proposed Clean Power Plan. In that regard, I would support a carefully designed mechanism to
consider reliability if an issue arises. FERC is prepared to assist the EPA with reliability topics
as we have in the past, and one approach might be to focus such a mechanism on multi-state
aspects of compliance, to ensure that individual state plans do not conflict in ways that might
pose reliability problems.

11, Has EPA advised you about how the Clean Power Plan would work in states with
multiple Regional Transmission Organizations (RTOs) or states with RTO members and
non-RTO members or states with no RTO members? If yes, how would the plan work
according to EPA?

Answer: No, the EPA has not advised FERC on this issue.

12. EPA analyzed a set of compliance scenarios referred to as "Regional” scenarios. The
regional scenarios allow emission rate averaging across affected sources within six multi-
state regions, informed by North American Electric Reliability Corporation (NERC)
regions and Regional Transmission Organizations (RTOs). What role does FERC see for
itself in overseeing such regional compliance efforts?

Answer: FERC has a role in ensuring that the regimes for wholesale electric service, interstate
electric transmission and natural gas pipeline transportation and natural gas pipeline permitting
under its jurisdiction are sufficient to account for any regulatory changes required by the EPA
rules.

13. Regarding the June 6th decision by the D.C. Circuit Court of Appeals in the Delaware
Riverkeeper Network vs. FERC case, there are concerns that this decision will lead to much
longer review times for natural gas pipeline approvals.

a. In particular, what changes is FERC considering in regards to how it reviews
natural gas pipeline applications because of this decision?

Answer: The Delaware Riverkeeper decision, in which the court held that the Commission must
avoid segmenting the environmental review of closely-related, contemporaneous projects and
ensure that it analyzes the cumulative environmental impacts of such projects, was based on the
specific facts of that case. Commission staff will be mindful of the court’s analysis as it
processes future pipeline project applications, but I cannot say to what extent other cases will
present similar facts.
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b. What impact will these changes have on the length of time it takes to review these
applications?

Answer: It is possible that the Commission may have to adjust its analysis of particular projects
if applications to authorize other, closely-related projects are filed soon after the initial project
applications, but I cannot predict to what extent this is likely to occur. The Commission will
continue to process natural gas pipeline certificate applications as expeditiously as possible
consistent with our statutory responsibilities.

14. In May, the government of the Commonwealth of Puerto Rico wrote to FERC
expressing concern that FERC is not moving quickly enough to complete the review of
Aguirre Offshore LNG import terminal. Currently FERC is scheduled to release the FEIS
for the project on December 19, 2014 but Puerto Rice is asking for FERC to move up this
date. Not only does Puerto Rico need LNG to help lower extremely high electricity prices,
but also to help be in compliance with EPA mercury and air toxics standards. Is FERC
looking to work with Puerto Rico in order to help the Commeonwealth?

Answer: 1 appreciate the view of the Commonwealth and other stakeholders. The draft
Environmental Impact Statement (EIS) for this project was issued August 7, 2014, FERC staff is
continuing its environmental review process and is currently taking comments on the draft EIS
from the public, as well as federal, state, and local agencies, including holding public, centrally-
located meetings within the project area. Further, the Commission will continue to accept
comments after the due date of September 29, 2014, As in all certificate proceedings, the
Commission staff will issue the final EIS once it is completed, which may be earlier than the
scheduled date.

15. The Department of Energy in late May abruptly changed their approval processes for
LNG export applications, now making DOE's approval contingent upon FERC's approval
of the export facility.

a. Did DOE consult with FERC prior to making the announced changes or request
FERC's input about how these changes might affect the process?

Answer: [ was notified immediately before the announcement, but not consulted on the changes.
The change in the DOE approval process does not impact the FERC review process.

b. DOE also announced that in addition to the process changes for LNG export
applications it will also release two additional environmental reports "'beyond what
is required for NEPA" on LNG exports. Given that this seems to encroach upon
FERC's permitting role, has FERC advocated for additional environmental analysis
beyond what is required under NEPA?

Answer: [ do not believe that these studies encroach upon the Commission’s permitting role.
The Commission’s NEPA responsibilities, as evidenced in its environmental documents, are
limited to assessing the environmental impacts reasonably related to the proposed facilities.
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16. What contingency plans does FERC have in the event a court strikes down Order 1000
as outside the four corners of the Federal Power Act?

Answer: The U.S. Court of Appeals for the D.C. Circuit denied all of the challenges to Order No.
1000 in South Carolina Pub. Service Auth. v. FERC, Nos. 12-1232 (August 15, 2014).

17. Does the physical security standard recently passed by NERC require protection of
control centers for regional reliability coordinators, such as the Peak Reliability control
center that manages reliability for eleven western states including Arizona, California,
Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Utah, Washington, and
Wyoming?

Answer: The Commission recently issued a Notice of Proposed Rulemaking which largely
approves the proposed physical security standard. NERC’s petition to approve the physical
security standard states that the standard’s drafting team determined that the proposal should
only provide additional physical security protections to those primary control centers that can
physically operate critical substations. The drafting team also determined that a physical attack
on a control center that only has monitoring or oversight capabilities of a critical substation
would not have a direct impact on reliability in real-time. It would be inappropriate for me to
judge the merits of the proposed standard before interested parties have an opportunity to submit
comments to the Commission, but I will carefully consider them to ensure that the final standard
adequately protects the bulk-power system.

18. Could a coordinated attack on one or more large generation plants cause a cascading
outage?

Answer: A carefully planned and executed attack on one or more large generation plants could
cause cascading outages, but I have not seen information that would lead me to believe that it
could cause a long-term power shortage. The extent and duration of any outage from an attack
would depend upon a number of factors, such as the size and location of the plant, system loads,
the configuration of the grid, the availability of replacement equipment and fuel, and the
resilience of the systems under attack. Resilience begins with how the system is planned,
designed, constructed, and operated, and is informed by how asset owners and grid operators
respond to and learn from events. Many of these factors are addressed in detail in the FERC-
approved mandatory reliability standards, such as standards requiring that the grid be able to
continue to operate after a single contingency event and certain blackstart capabilities be in
place, ensuring that additional generation is able to come online to replace units lost
unexpectedly.

19. Does the physical security standard recently passed by NERC require protection of
large generation plants?

Answer: The proposed standard does not require the protection of generation plants. In its
petition seeking Commission approval of the proposed standard, NERC stated that a “generation
facility does not have the same critical functionality as certain ... Transmission substations due
to the limited size of generation plants, the availability of other generation capacity connected to
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the grid, and planned resilience of the transmission system to react to the loss of a generation
facility.”

20. FERC sponsored a report by the Oak Ridge National Laboratory, "Intentional
Electromagnetic Interference (IEMI) and Its Impact on the U.S. Power Grid." This report
found that critical electric grid equipment is susceptible to damage from local
electromagnetic pulse devices. Since the publication of the Oak Ridge report in 2010, what
steps has FERC taken to protect the grid against local electromagnetic pulse devices?

Answer: While there is no wide scale threat detection or deterrence program in place for IEMI,
the Office of Energy Infrastructure Security works collaboratively with other agencies to help
utilities who are currently engaged in incorporating best practice IEMI prevention into their
facilities. Further, although FERC has not taken any action specific to IEM], the Commission
has recently required NERC to address the impact of geomagnetic disturbances on the reliable
operation of the bulk-power system. These standards could help mitigate the threat of an IEMI
event,

21. Would it be important for grid reliability coordinators to know if an electromagnetic
pulse attack is taking place?

Answer: Considering the speed and impact of an EMP event, the industry should be made aware
of any threat prior to its occurrence, when possible. Mitigating measures such as protective
equipment can help address a risk of inadequate warning.

22. How much do electromagnetic pulse detectors cost? Would it be cost-effective to
require utilities to install electromagnetic pulse detectors at critical grid substations and
control centers?

Answer: Iam informed that at least one manufacturer produces an EMP detector for
approximately $15,000. The cost-effectiveness of such detectors depends on a variety of
circumstances, and it is difficult to offer a generalized conclusion on the issue.

23. What steps has FERC taken to protect the grid from solar storms and other
geomagnetic disturbances?

Answer: The Commission issued a final rule on May 16, 2013, requiring NERC to address the
impact of GMDs on the reliable operation of the bulk-power system in two stages. In the first
stage, the Commission directed NERC to submit reliability standards that require owners and
operators of the bulk-power system to develop and implement operational procedures to mitigate
the effects of GMDs consistent with the reliable operation of the bulk-power system. In the
second stage, the Commission directed NERC to submit reliability standards that require owners
and operators of the bulk-power system to conduct initial and on-going assessments of the
potential impact of benchmark GMD events on bulk-power system equipment and the bulk-
power system as a whole. If the assessments identify potential impacts, the reliability standards
should require owners and operators to develop and implement a plan to protect against
instability, uncontrolled separation, or cascading failures of the bulk-power system.
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As a result of the first stage efforts, on June 19, 2014, the Commission approved a new reliability
standard, EOP-010-1 — Geomagnetic Disturbance Operations. Reliability standards to address
the Commission’s second stage directives are still under development. The Commission has set
a January 2015 compliance deadline for the filing of the proposed second stage GMD reliability
standards.

Additionally, FERC continues to be an active participant in efforts to protect the bulk-power
system from GMDs by facilitating the advancement and incorporation of new technologies and
mitigation methods into best practice applications and by working together with our federal
partners, NERC, and the Geomagnetic Disturbance Task Force.

24. Regarding FERC's Office of Enforcement, it is my understanding that FERC has a
"Hofline" that is used for referrals of suspected violations but that there is no "Help Line."
Is there a dedicated compliance line? How often is it used for compliance guidance?

Answer: The Commission first created an Enforcement Hotline in 1987, then expanded the scope
of the Hotline in 1991 and finally codified the Enforcement Hotline in its regulations in 1999.
The Commission ¢xplained that the Hotline would field concerns regarding a wide variety of
matters, including allegations of: (1) market manipulation; (2) failure to follow the requirements
of a transmission tariff; (3) abuse of an affiliate relationship; (4) failure to follow electric
reliability standards; or (5) failure to comply with hydroelectric project licensing conditions. The
Commission also directed that the Hotline would provide information to the general public and
guidance to the energy industry regarding the application of the Commissions statutes, rules,
regulations and order. In practice, Enforcement staff (in consultation with other FERC program
offices) routinely provides informal guidance to Hotline callers to assist with compliance. The
Commission posts information about the Enforcement Hotline and how members of the public
may contact the Enforcement Hotline on its website. See hitp//www.ferc.gov/enforcement/staff-

guid/enforce-hot.asp

The Commission created the Compliance Help Desk in May 2008. The Compliance Help Desk
is manned by staff from the Office of General Counsel, the Office of Enforcement, the Office of
Energy Market Regulation, the Office of Energy Policy and Innovation, the Office of Electric
Reliability, and the Office of Energy Projects. Informal advice given by staff in response to a
compliance help desk inquiry is not binding on the Commission and may represent the view of
only individual staff members. The Commission posts information about the Compliance Help
Desk and how members of the public may contact the Compliance Help Desk on its website. See
http://www.ferc.gov/contact-us/compliance-help-desk.asp

Finally, the Commission has a number of other mechanisms available to obtain guidance from
Commission staff on a variety of regulatory and compliance issues, including informal staff
contact, requests for declaratory orders, general counsel opinion letters, and accounting
interpretations.

25. How many No Action letters has FERC's Office of Enforcement issued and how long
was the process from start to finish for each?
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Answer: The Commission established the No-Action Letter process in November 2005. No-
Action Letter requests are submitted to the General Counsel. Given the nature of the No-Action
Letter requests, Commission staff from various offices, including the Office of General Counsel,
the Office of Enforcement, the Office of Energy Market Regulation, and the Office of Energy
Policy and Innovation participate in the review of No-Action Letter requests. In 2008, the
Commission modified the No-Action Letter process and indicated that it expected that in most
circumstances, staff would act on No-Action Letter requests within 60 days after the filing of, or
amendment to, a request.

Since 2006, the Commission has received a total of 28 No-Action Letter Requests. The average
response rate was 38.9 days.

The Honorable David B. McKinley

1. This January, during the "Polar Vortex', electricity customers in the PJM region
experienced significant abrupt increases in their electricity costs, with bills rising to several
times their normal levels. These price spikes were caused, in part, by significant generation
outages during January, despite these generation resources receiving billions of dollars a
year in advanced payments in exchange for their being available to provide energy during
peak periods, whether in the extreme heat of the summer or the extreme cold of the winter.
I am concerned that the causes of this situation have not been understoed well enough to
prevent it from happening again. Do you think you fully understand what happened and
can assure us it isn't going to happen again? Has the Commission conducted a
comprehensive root cause investigation and analysis of the situation, or directed PJM or
the PJM Independent Market Monitor ("IMM") to do so?

a. If yes, have those results been released publicly?
b. If no, why not?

Answer {a and b): The Commission held a technical conference on Winter 2013/14 Operations
and Market Performance in RTOs/ISOs on April 1, 2014 to explore the impacts of the season’s
cold weather events on the RTOs/ISOs, and discuss action taken to respond to those impacts. At
that technical conference, staff from the Commission’s Office of Enforcement provided an
overview of its comprehensive review of the Polar Vortex e¢vents. Enforcement staff’s
presentation is available at: http://www.ferc.gov/CalendarFiles/20140401083844-
Staff%20Presentation.pdf. This review augmented Enforcement staff’s regular surveillance
program which routinely screens the natural gas and electric markets for potential manipulation
or other improper conduct. As Enforcement staff noted at the Technical Conference, to date, it
has not found any indication that manipulative activity caused the high natural gas or electricity
prices. However, Enforcement staff continues to examine whether market participants may have
improperly benefitted from the unusually constrained conditions in the electric markets in
violation of the Commission’s rules.

PIM conducted an investigation of last January’s “Polar Vortex” events in its region, and issued
a public report on May 9, 2014. In its report, PIM describes several challenges it faced in
maintaining reliability during the extreme weather events of last winter, outlines a number of the
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causes of those challenges, and identifies action items to improve operations and market
performance in the future. The report is available at: http://www.pim.com/~/media/committees-
groups/task-forces/cstf/20140509/20140509-item-02-cold-weather-report.ashx.

The Commission’s technical conference and the work of its staff to analyze the events of last
winter, along with the work of PIM, have helped us to better understand what caused the
significant price increases and poor generator performance. We will continue to analyze these
events and assess opportunities to improve the operational and market performance of the
RTO/ISOs in future cold weather events.

2. What efforts has the Commission undertaken, or directed PJM and the IMM to
undertake, to identify potential solutions to the generation performance problems that
occurred during January 2014 in the PJM region?

Answer: The Commission and PJM have both undertaken significant efforts to identify potential
solutions to generation performance issues. As noted in response to Question 1, the Commission
held a technical conference on Winter 2013/14 Operations and Market Performance in
RTOs/ISOs on April 1, 2014 to explore the causes of the season’s cold weather events and their
impacts on the RTOs/ISOs, and to discuss actions taken to respond to those impacts (Docket No.
AD14-8-000). Following the conference, the Commission invited written post-technical
conference comments. Thirty-five entities filed comments addressing various aspects of the
impacts of cold weather events on RTOs/ISOs across the country during Winter 2013/14,
including generator performance. In addition, last year the Commission launched an inquiry into
the centralized capacity markets in the eastern RTOs and ISOs, including PIM, to consider how
their rules and structures are suppotting the procurement and retention of resources necessary to
meet future reliability and operational needs. The Commission held a technical conference as
part of that inquiry, and received post-technical conference comments from industry and the
public. Generator performance issues have been a significant topic of discussion in that inquiry,
as well.

The RTOs, including PJM, have responded to the generator performance concerns highlighted in
these Commission inquiries. ISO-NE has proposed a new capacity market design that ISO-NE
expects will improve generator availability and performance by rewarding generators that are
available during critical events with relatively higher payments, while ensuring that generators
that are not available during such events are penalized,

Similarly, PJM has initiated discussions with its stakeholders regarding potential revisions to the
region’s capacity market to improve generator availability and performance during periods of
high demand on the grid. Materials on their proposal are available on their website at
http://www.pim.com/commitiees-and-groups/committees/mre.aspx. Commission staff has had
preliminary discussions with PJM about these potential market rule changes, and will continue to
closely monitor the stakeholder process. I can assure you that the Commission will act
expeditiously to consider any market rule changes filed with us as a result of this effort.

3. Has the Commission determined whether any generation outages were reflective of
attempts to manipulate market-clearing prices?

10
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Answer: As part of Enforcement staff’s comprehensive review of the Polar Vortex events,
Enforcement staff spoke with market participants, and analyzed data and information related to
generation outages to determine if those outages were part of a manipulative scheme or
otherwise improper under the Commission’s rules. Through this review, Enforcement staff did
not find that any generator outages reflected attempts to manipulate market-clearing prices.
Enforcement staff continues to investigate market performance issues related to the Polar Vortex
events.

4. We understand that the delivered price of natural gas rose to historic highs in the PIM
region during January 2014, and that these unprecedented delivered prices for natural gas
were primarily the result of extraordinarily high prices for capacity on interstate natural
gas pipelines in the PJM region. Has the Commission conducted a comprehensive root
cause investigation and analysis, or directed PJM or the PJM Independent Market
Monitor ("IMM") to conduct a comprehensive root cause investigation and analysis, of the
unprecedented natural gas prices that surfaced in the P JM region during January 2014?

Answer: See my response to Question 2. PJM conducted its own analysis of the high prices in
the PJM region during January 2014. Enforcement staff spoke with market participants, and
analyzed data and information related to the high natural gas prices to determine the cause of
such prices. To date, Enforcement staff has not found that such high prices were the result of
anything improper under the Commission’s rules, but Enforcement staff continues to assess all
aspects of market performance issues related to the Polar Vortex events.

a. If yes, have those results been released publicly?
b. If no, why not?

Answer (a and b): As noted in my response to Question 1, Enforcement staff provided a
presentation on its preliminary findings from its review of the Polar Vortex events at the April 1,
2014 Technical Conference. The Commission may release additional details relating to this
review in the future.

5. What efforts has the Commission undertaken, or directed PJM and the IMM to
undertake, or directed interstate natural gas pipeline operators to undertake, to identify
potential solutions to the natural gas deliverability problems that occurred during January
2014 in the PIM region, either by better optimizing the use of existing assets or by
constructing new assets or both?

Answer: Several events over the last few years demonstrate the crucial interaction between
natural gas pipelines and electric transmission systems. The Commission convened a technical
conference in April 2014 on winter market operations in the RTO/ISO regions at which we
discussed communications during the cold weather events with industry, as well as other
experiences and lessons learned. At that conference, I asked the RTOs, including PJM, to look at
pricing fuel assurance into the markets. Following that conference, a number of RTOs have filed
or are considering revisions to their tariffs to provide for better winter performance.

11
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As an example, PJM is currently working on several initiatives with its stakeholders to identify
potential solutions to the problems that occurred during January 2014 in the PJM region. For
example, PIM is currently working with its stakeholders to develop a new Capacity Performance
Product to ensure that capacity resources are available to perform during critical operational
periods such as the extremely cold weather this past winter. The solution would address fuel
security, performance incentives and penalties for generators; standards for availability; and
increased operating flexibility from generators.

Furthermore, PJM has either established committees or task forces to explore solutions to
address the following: (1) difficulties experienced in scheduling gas-fired generation during cold
weather events, as well as the ability to track dual-fuel capability, (2) develop a permanent
solution, if necessary, related to the temporary waivers of the $1,000 per MWh offer caps that
the Commission granted in January 2014, and (3) various gas-electric coordination issues.

In addition, the Commission has been focusing on the coordination of the gas and electric
industries since 2012. As a part of that effort, on November 15, 2013, the Commission issued a
Final Rule allowing interstate natural gas pipelines and electric transmission operators to share
non-public operational information to promote the reliability and integrity of their systems. In
addition, on March 20, 2014, the Commission issued a Notice of Proposed Rulemaking
proposing to revise the natural gas operating day and scheduling practices used by interstate
pipelines to schedule natural gas transportation service in light of increased reliance on natural
gas by electric generators. The Commission has also asked staff for quarterly reports through
2014 on industry efforts and initiatives on gas-electric coordination. Those reports are publicly
posted on the Commission’s website. Also, Commissioner Moeller recently announced a
meeting in September to discuss the coneept of developing an electronic information and trading
platform for natural gas.

6. Has the Commission determined whether any natural gas deliverability problems were
reflective of attempts to manipulate natural gas prices or electricity market clearing
prices?

Answer: As part of Enforcement staff’s comprehensive review of the Polar Vortex events,
Enforcement staff analyzed data and gathered information related to natural gas deliverability
problems from market participants, including gas suppliers, LDCs, and pipelines, as well as
generation operators, to determine if manipulation may have contributed to the high natural gas
prices or electricity market clearing prices during the cold weather events. To date, enforcement
staff has not found indications that natural gas deliverability problems were reflective of attempts
to manipulate natural gas prices or electricity market clearing prices. Enforcement staff
continues to investigate market performance issues related to the Polar Vortex events.

7. Price increases for natural gas and electricity in the PJM region, and elsewhere, are very
concerning to me. My constituents in the PJM region have asked me to ensure that markets
have been, and are, functioning properly and that prices have not been increased by
speculation or manipulation. It is now July, can you assure me that FERC intends to have
answers to these questions about natural gas and electricity pricing BEFORE next winter?

12
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Answer: As noted above, immediately following the Polar Vortex events, Enforcement staff
began an extensive review of natural gas and electric market data and information, in close
coordination with the RTOs/ISOs and the market monitors, to determine whether any
manipulative behavior may have contributed to the high natural gas prices and/or the elevated
cost of electricity during this past winter. To date, enforcement staff has not found any
indication that manipulative activity caused the high natural gas or electricity prices.
Enforcement staff continues to investigate market performance issues related to the Polar Vortex
events.

In the long-term, the Commission has several initiatives underway to continue to assess the
energy and capacity markets and ensure that they are continuing to function properly. For
example, as | noted in my response to Question 2, last year the Commission launched an inquiry
into the centralized capacity markets in the eastern RTOs and ISOs, including PJM, to consider
how their rules and structures are supporting the procurement and retention of resources
necessary to meet future reliability and operational needs. In addition, in June the Commission
announced that its staff will hold a series of workshops on price formation in the RTO/ISO
energy and ancillary services markets. These workshops will explore potential improvements to
market designs and operational practices that impact how prices in these markets are determined.

8. In the Clean Power Plant proposed rule's Regulatory Impact Analysis, EPA notes that
the Integrated Planning Model (IPM) was used to project the impact of the rule on
electricity prices. The documentation for the IPM on EPA's web site explains that the
model assumes both perfect competition and perfect foresight. The former means that
"IPM does not explicitly capture any market imperfections such as market power,
transaction costs, informational asymmetry or uncertainty.” The latter "'implies that
agents know precisely the nature and timing of conditions in future years that affect the
ultimate costs of decisions along the way." Does FERC agree that such a model can
accurately capture how the proposed rule will impact prices? What are some likely
differences in the actual implementation of the rule and this model?

Answer: 1am informed by staff that the IPM is one of a number of tools that may be used to
project the impact of the proposed rule on electricity prices. I am not personally aware whether
this model is best suited to accurately capture the price impacts of the rule.

9. Achieving compliance with the proposed rule will require a replacement of higher
carbon dioxide emitting resources with new lower or zero-emitting units. Yet a recent study
by Christensen Associates commissioned by the Electric Markets Research Foundation
concluded that the RTO markets ""do not and cannot address long-term capacity needs.”
The study also found that " [blilateral forward contracting remains key under any market
design for locking in revenues and facilitating financing of new resources. Contrary to this
key necessity, however, the RTO markets include some design elements that impede long-
term investments and long-term bilateral contracts.” What steps does FERC intend to take
to ensure that RTO markets do not impede bilateral contracting needed for new resource
development that will be required for state compliance with the rule?

Answer: As discussed in my responses to Questions 2 and 7, last year the Commission launched
an inquiry into the eastern RTOs’ and [SOs’ centralized capacity markets to consider how their
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rules and structures are supporting the procurement and retention of resources necessary to meet
future reliability and operational needs. As part of that inquiry, Commission staff issued a white
paper addressing certain market design aspects of the centralized capacity markets, including the
role of self-supply and bilateral contracting in those markets. The Commission held a technical
conference and received post-technical conference comments, where these issues were discussed
at length. The Commission is continuing to evaluate capacity market issues broadly and to
address specific capacity market design issues in individual docketed cases to ensure that these
markets function properly and adapt as necessary to meet new challenges, including new
environmental requirements.

10. Within the retail access states, most of the generation is no longer owned by vertically-
integrated utilities and instead is under merchant ownership. There is no state or local
jurisdiction over these merchant generation owners regarding whether to continue to
operate or close a plant or what types of generation technology should be built. Does FERC
see any difficulties in implementation of the proposed rule in states with large amounts of
merchant generation?

Answer: Where economic to do so, merchant generators have made significant investment in
pollution control technology to comply with environmental requirements in recent years. To the
extent merchant generators participate in organized wholesale electricity markets, they are
permitted to include costs incurred to comply with environmental requirements in their market
bids, allowing them to recover those costs. As [ indicated in my testimony, the Commission will
need to consider whether adjustments to Commission-jurisdictional rates and competitive
markets will be needed to ensure reliability as states implement their compliance plans.

The Honorable Gene Green

Chairman LaFleur, in your testimony, you discuss EPA's Mercury and Air Toxics
Standard or MATS. You state that EPA sought advice from FERC upon issuance. You
stated that FERC issued a policy statement on potential violations MATS may induce
based on FERC's reliability standard. We have a bill, HR 271, that deals with a conflict
that exists between EPA enforcement and reliability.

1. Given the increasing complexity of EPA's regulations, does FERC anticipate additional
conflicts with reliability?

Answer: As I noted above, the Commission will need to monitor the reliability impacts of the
proposed Clean Power Plan. The Clean Power Plan provides states with a number of tools for
developing the state-specific or regional-coordinated compliance plans. It is the Commission’s
role to ensure that jurisdictional rates and markets and infrastructure are appropriately adapted to
these compliance plans to ensure that reliability is maintained. Continued coordination between
the EPA, FERC, RTOs/ISOs, the states and industry can help to mitigate these issues.

You also discuss EPA's proposal and gas pipeline adequacy in your testimony stating
"FERC emphasized eapacity factors and existing constraints."

2. Do you believe EPA adequately incorporated FERC's input?

14
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Answer: It is evident that certain aspects of the Commission’s input, such as our focus on the
need for regional coordination and compliance, are reflected in the proposed rule. The
proceeding is still ongoing and FERC continues to be engaged in the process.

3. How does FERC anticipate handling increased permitting requests for natural gas
pipelines if states choose EPA's regional policy option?

Answer: It is possible that the Commission will receive an increased number of permitting
requests if states choose to rely more heavily on natural gas-fired generation as part of their
compliance plans. The Commission acts on all natural gas project applications as soon as the
record is complete in each case, and processes multiple applications simultaneously. Ianticipate
that the Commission has sufficient resources to handle its natural gas workload in the foreseeable
future. However, [ will continue to work closely with the Office of Energy Projects to ensure
that sufficient resources are dedicated to this important aspect of our work.

15
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Attachment
To: File
From: Mike Bardee
Date: April 25,2014
Subject: Phone call on EPA’s draft rule for GHG from existing power plants

On Wednesday, April 23, T and others from FERC participated in a phone call
with representatives of OMB and EPA on this topic. I was joined by Jeff Dennis and
Matt Vlissides from FERC. Cortney Higgins participated from OMB; EPA was
represented by Reid Harvey, Jeb Stenhouse, Bill Meroney and several others.

I started by saying that our comments would focus primarily on reliability, not the
economic or environmental aspects of the draft rule.

On the issue of increasing the capacity factor for natural gas combined cycle units,
I said that those units operated at a capacity factor of about 45% in 2008-2013. I noted
that, while those units exceeded a 60% capacity factor in July and August 2012, those
were summer months, and thus off-peak for the gas system. I mentioned that this past
winter, those units had a capacity factor of 46% and 41% in January and February,
respectively. I said that numerous generators were unable to get gas delivered during the
polar vortex and subsequent cold weather, although we do not yet know how much of this
was due to a pipeline constraint instead of an overall commodity shortage. I noted that
gas prices spiked in some locations, another possible indicator of constraints in the
pipeline system. I said that New England, in particular, was widely viewed as having
inadequate pipeline capacity. Thus, I emphasized that the issue of pipeline adequacy
could warrant a regional consideration, not just a national perspective. And, I noted the
difficulty of measuring capacity growth on a network, either gas or electric, but that one
relevant data point was growth in total consumption, and that over 2000-2014, total gas
consumption grew by about 12%. I concluded by saying that we had doubts about the
ability to expand the pipeline infrastructure as quickly as the emission targets implied.

An EPA representative said that, according to their modeling, the capacity factors
for combined cycle units under economic dispatch would be lower than the capacity
factor embedded in the emission targets. I agreed that their modeling showed this
outcome, but that we did not understand the reasons for the difference, and that public
discussion of the proposed rule would likely focus on the capacity factor underlying their
emission targets, not the different numbers indicated by their modeling.

I also mentioned that, apart from pipeline adequacy, other factors to consider
would be the possible effects of LNG exports and of generators having to obtain and pay
for firm delivery service, instead of the interruptible service widely used now.
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Attachment

Next, we discussed the proposal to base the emission targets on a significant
increase in renewable generation. I stated that it is difficult to get transmission built for
such generation when it is remote from loads, e.g., wind farms. I also noted that there are
unresolved questions about the effects of relying on renewables for 20% or more of net
generation. In particular, I cited the NERC/CAISO and PIM/GE studies as offering
different views on the issue of ensuring adequate ancillary services. Finally, I pointed out
that the State renewable targets came to “quirky” results, and that the disparate results
might be hard for affected parties to understand.

Then, I noted certain aspects of infrastructure development related to both the
redispatch component and the renewables component. I said that both involved
significant changes in the resources used to supply load. I noted that this could lead to
significant costs for new pipelines and transmission. I also explained that this shift in
supply resources would require extensive and time-consuming engineering analysis of,
e.g., voltage and reactive power issues. I said that such changes might be costly and
difficult to achieve within the timeline of the emission targets.

I then turned to the issue of coal heat rates. I indicated that this did not seem like a
major factor overall but that the improvements assumed here seemed beyond the levels
suggested in a couple of studies by “NETL.” An EPA representative said, however, that
the difference between the various numbers was just that some were expressed as a
percentage of heat rate and others were a percentage of a facility’s overall efficiency. He
said that, when the numbers were put into comparable units, the results were not
inconsistent. On a separate aspect of coal heat rates, I said that the assumed cost
effectiveness of the proposed improvements was hard to reconcile with the fact that
owners had not yet made such changes.

Finally, I suggested that the draft should highlight two particular concepts. First, I
said that EPA should not only allow, but even encourage, regional collaboration among
the states, instead of state-by-state compliance, since such collaboration would likely
yield significant benefits in reliability, let alone costs. Second, I said that EPA should
propose some form of a “reliability safety valve,” perhaps in the context of review and
approval of state plans or any subsequent modifications to those plans. Icited to the IRC
proposal as one possibility to consider.
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Committee on Energy & Commerce
Subcommittee on Energy & Power

Commissioner Philip Moeller’s
Answers to
Preliminary Questions for the Federal Energy Regulatory Commission
July 29,2014

The following questions relate to the U.S. Environmental Protection Agency’s (“EPA”) recently
proposed “Clean Power Plan.” See Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014), referred to herein
as the “Proposal” or “Clean Power Plan.”

Interagency and State Coordination

1. During an Energy & Power Subcommittee hearing on June 19, 2014, EPA Acting Air
Administrator Janet McCabe testified that electric reliability “was paramount in our minds as we
worked through the proposal” and that EPA “consuited with FERC and DOE and other agencies
that have this as a chief responsibility.” She stated that “I or my staff have consulted with staff at
FERC. They are part of the interagency review process that we always go through, and so they
have given us their input on electric reliability?"

a. Describe each consultation you have had with EPA regarding the Proposal, including
where it occurred, the date(s) on which it occurred, with whom it occurred and identify any other
participating agencies. Also provide details of the outcome of those consultations and relevant
materials relating to those consultations.

Answer: I have had no consultations with EPA on its proposal.

b. Did EPA request that FERC provide written advice or an analysis regarding the potential
impacts of the Proposal on the reliability of the electric grid? If yes, provide a copy of the request
and any resulting advice or analysis.

Answer: I am not aware of any request by EPA for written advice or analysis from FERC.
c. Are you aware of any outreach by EPA to the North American Electric Reliability

Corporation (NERC) regarding reliability impacts prior to issuing the Proposal? If yes, to your
knowledge what was the nature of that outreach?

Answer: I am not aware of any outreach by EPA to NERC.

! Further, the Proposal states that “EPA has met on several occasions with staff and managers from the
Department of Energy and the Federal Energy Regulatory Commission to discuss our approach to the rule and its
potential impact on the power system.” See 79 Fed. Reg. at p. 34899.

I
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2. The Proposal includes a Technical Support Document entitled “Resource Adequacy and
Reliability Analysis.” See EPA-HQ-OAR-2013-0602-0368.

a. Did FERC prepare this analysis?

Answer: To my knowledge, FERC did not prepare this analysis.
b. To your knowledge, did NERC prepare this analysis?

Answer: To my knowledge, NERC did not prepare this analysis.

¢. To your knowledge, did FERC or NERC assist in the preparation of this analysis or consult
with EPA regarding its preparation or its results? Please provide relevant details and materials.

Answer: I am not aware of FERC or NERC assistance or consulation in the preparation of
the analysis or its results.

d. Did FERC have an opportunity to review this analysis before the Proposal was announced?

Answer: I am aware that a FERC staffer was allowed to visually review the draft rule prior
to its release, but I do not know if that included this analysis.

e. Has FERC independently reviewed this analysis? Does FERC agree with EPA’s
conclusion that the “proposed rule will not raise significant concerns over regional resource
adequacy or raise the potential for interregional grid problems™? See 79 Fed. Reg. at p. 34899.

Answer: I am not aware of an independent review of this analysis by FERC.

3. The Proposal states that the “EPA and other federal entities, including . . . the Federal Energy
Regulatory Commission (FERC) . . . are committed to sharing expertise with interested states as
they develop and implement their plans.” Please explain when and in what manner FERC
expressly “committed” to sharing its expertise with States. Please provide relevant details and
materials.

Answer: I am not aware of any commitment by FERC to share its expertise with the states.

lean Power Plan Impacts on Fuel Diversity and Electric Reliabili

1. Has FERC independently analyzed EPA’s Clean Power Plan to determine the impact it
could have on generating unit retirements and potential impacts on fuel diversity and electric
reliability? If yes, what were the results of this evaluation? If not, does FERC intend to
independently analyze the Proposal to evaluate potential impacts on fuel diversity and electric
reliability?

Answer: I am not aware of any FERC independent analysis of the Clean Power Plan.
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2. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and 2020 in
response to the Clean Power Plan and other factors, such as EPA’s previously finalized Mercury
and Air Toxics (MATS) rule. EPA’s Option 1 model specifically identifies each electric
generating unit expected to retire by 2020 by name, location, and capacity. See EPA~- HQ-OAR-
2013-0602-0368 and EPA-HQ-OAR-2013-0602-0220.

a. Does FERC staff possess the expertise to complete an independent reliability assessment
that (i) geographically plots each of the specific units identified in EPA’s model for retirement and
each unit that has already retired or announced retirement; and (ii) evaluates the potential regional,
state, and local reliability impacts resulting from such retirements?

Answer: I believe FERC has the expertise-along with NERC, the NERC Regional Entities,
RTO’s and ISO’s, and the affected power plant owners-to conduct such as assessment. To
my knowledge, FERC has not been asked to conduct such an assessment.

b. Will you commit to having FERC staff complete such an independent assessment prior to
October 1, 2014, so that the public may understand the potential impacts on reliability prior to
submitting comments on the Proposal, due on October 16, 20147 If not, why not?

Answer: This decision would be up to the Chair or Acting Chair of the Commission.

Clean Power Plan Impacts on Electricity Markets

1. Would existing organized wholesale electricity markets have to be redesigned to implement
EPA’s Proposal? For example, are Regional Transmission Organizations (RTOs) prepared to
transition from economic to environmental dispatch? Did EPA consult with FERC regarding the
feasibility of switching from economic to environmental dispatch? What RTO implementation
challenges would environmental dispatch present?

Answer: Yes, markets would need to be fundamentally altered and redesigned to implement
EPA’s proposal te accommodate environmental dispatch. To my knowledge, EPA did not
consult with FERC on this subject. Changing from economic dispatch to environmental
dispatch is truly a fundamental change that would require a complete redesign of markets to
include essentially a carbon fee on any resources that emit carbon dioxide.

2. EPA’s Proposal wrongly assumes States dispatch electricity. Given that electricity is actually
dispatched by RTOs or other market operators on the basis of competitive market results, how
would State compliance plans be implemented in electricity markets?

Answer: RTOs and other market operators must comply with applicable state and federal
law. It is not clear to me how State compliance plans could be implemented in electricity
markets.

a. Would a State Implementation Plan (SIP) take priority over market dispatch performed by
an RTO?
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Answer: It is not clear to me how an RTO could prioritize various State Implementation
Plans over its own market dispatch.

b. Would a SIP take priority over bilateral contracts between a buyer of power in one State
and a seller of power in another? If so, how, and what is the authority for this?

Answer: It is not clear to me how State Implementation Plans would affect bilateral
contracts between states.

c. Would a State have authority to compel the continued operation of existing nuclear power
plants if those plants are not being dispatched in wholesale electricity markets because their bid
costs are too high compared to other generation?

Answer: I do not believe that a state can compel a nuclear power plant to continue
operations, especially if the plant is not being dispatched by the system operator.

d. How would RTOs reconcile conflicting SIPs within a region?

Answer: I do not know how the RTOs will be able to reconcile conflicting SIPs within a
region.

3. EPA’s Proposal is silent on the treatment of purchase power agreements and interaction of
energy markets for States that are net importers versus exporters. Do you believe that EPA’s
Proposal adequately addresses interstate power flows?

Answer: No, I do not believe that EPA’s Proposal adequately addresses interstate power
flows.

4. Do you believe that EPA’s Proposal could result in stranded financial investments for units
that have been retrofitted with emissions controls for other programs, such as EPA’s MATS rule?
What impacts could this have on the owners of stranded assets, wholesale energy markets and
consumer electricity costs?

Answer: Yes, I believe that EPA’s Proposal eould result in stranded financial investments for
units that have been retrofitted with emissions controls for other programs, such as EPA’s
MATS rule. As for impacts, this will only raise costs to consumers.

Increased Reliance on Natural Gas. Renewables and Energy Efficiency

1. EPA’s Clean Power Plan contemplates natural gas combined cycle (NGCC) plants running at a
70% capacity factor to displace a significant amount of coal-fired generation. EPA’s regulatory
impact analysis projects pipeline capacity increases of 4-8% beyond base case projections by 2020,

a. Has FERC analyzed whether the natural gas infrastructure exists to reliably serve NGCC
plant needs while preserving reliable gas service for non-power generation use?
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Answer: I am not aware of any analysis by FERC on whether the natural gas infrastructure
exists to reliably serve NGCC plant needs while preserving reliable gas service for non-power
generation use.

b. Did EPA consult with FERC regarding the adequacy of natural gas infrastructure prior to
publishing its Proposal?

Answer: I am not aware of any consultation by EPA with FERC regarding the adequacy of
natural gas infrastructure prior to publishing its Proposal.

c. Given the challenges of gas supply in the most recent winter, and continued concerns about
gas deliverability to certain parts of the country, do you agree with EPA that its modeled capacity
increases are feasible by the initial compliance date of 20207

Answer: I am skeptical of EPA’s contention that the modeled capacity increases are feasible
by 2020. This is partly due to the fundamental manner in which the proposed rule would
change the way that electricity is dispatched. Increased demand under the proposed rule will
be addressed by adding more gas-fired generation. It’s unclear what role these new plants
will play in markets that have security constrained economic dispatch. Because these plants
will be dispatched on merit, the owners of such plants are less likely to sign long-term
contracts for gas supply. Long-term contracts (usually signed by local gas distribution
companies) have provided the financial underpinnings of pipeline expansion. The new
demand for pipeline gas will be from this class of generators, and it is not clear how the
necessary infrastructure will be deployed and financed.

2. Has FERC completed any electric transmission system capability and reliability analysis
that demonstrates that the increases in NGCC plant utilization that EPA assumes in its Proposal

could replace retired coal-fired generation are practicable, taking into account the location of the
coal plants being retired and the location of existing NGCC plants?

Answer: I am not aware of any FERC analysis demonstrating that the increases in NGCC
plant utilization that EPA assumes in its Proposal could replace retired coal-fired generation
are practicable, taking into account the location of the coal plants being retired and the
location of existing NGCC plants.

3. Has FERC analyzed the integration issues (e.g., voltage control, natural gas backup power,
etc.) associated with a substantial expansion and deployment of intermittent renewable energy
resources, as contemplated by EPA’s Clean Power Plan? Did EPA consult with FERC regarding
these integration issues?

Answer: As far as I know, FERC has not analyzed integration issues (e.g., voltage control,
natural gas backup power, etc.) associated with a substantial expansion and deployment of
intermittent renewable energy resources, as contemplated by EPA’s Clean Power Plan. And
as far as I know, EPA has not consulted with FERC on these integration issues.

4. Has FERC studied whether under the EPA Proposal additional transmission lines would

need to be built to integrate more renewables, where the lines may be built, and how long it may

take to site, permit and build these lines? Has FERC estimated the cost of transmission necessary
5
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to supply increased renewable resources under EPA’s Proposal?

Answer: As far as I know, FERC has not studied whether additional transmission lines
would need to be built under the EPA Propesal to integrate more renewables, where the lines
may be built, and how long it may take to site, permit and build these lines. And as faras 1
know, FERC has net estimated the cost of transmission necessary to supply increased
renewable resources under EPA’s Proposal.

5. The Clean Power Plan would facilitate the rapid expansion of renewable resources, particularly
rooftop solar underwritten by long-term leases.

a. Has EPA requested, and has FERC conducted, an analysis of the potential reliability
impacts associated with a rapid rise in the use of variable generating sources?

Answer: As far as I know, EPA has not requested, and FERC has not conducted, an analysis
of the potential reliability impacts associated with a rapid rise in the use of variable
generating sources.

b. Do you believe that rapid changes in the use of variable generation sources could pose
challenges to electric reliability on a local or national basis?

Answer: Yes, rapid changes in the use of variable generation sources could pose challenges to
electric reliability on a local or national basis.

6 The Clean Power Plan contemplates significant increase in energy efficiency and demand-
side management. How would the increased role of energy efficiency and demand-side resources
impact wholesale energy markets? Reliability? Can FERC regulate such resources, particularly
given the recent court ruling vacating FERC’s Order No. 7457

Answer: The role of energy efficiency---which I fully support---is uncertain related to how
this product will be treated in wholesale markets; its role in reliability is less concerning. As
for demand side management, the Commission’s role in fostering DSM remains clouded in
light of the recent DC Circuit decision pertaining to Order 745.
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FRED UPTON, MICHIGAN HENRY A WAXMAN, CALIFORNIA
CHARMAN RANKING MEMBER

ONE HUNDRED THIRTEENTH CONGRESS

Congress of the United States

Pouge of Representatives

COMMITTEE ON ENERGY AND COMMERCE
2125 Raveuan House Orace Butoing
Wastineron, DC 20515-6115
Majority (203 22 7

August (3746

The Honorable Phillip D. Moeller
Commissioner

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Dear Commissioner Moeller:

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, July 29, 2014,
to westify at the hearing entitted *FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reliability Challenges.”

Pursuant to the Rudes of the Committee on Energy and Commerce, the hearing record remains open
for ten business days to permit Members to submit additional questions for the record, which are attached.
The format of your responses to these questions should be as follows: (1) the name of the Member whose
question you are addrassing, (2) the complete text of the question you are addressing in bold, and (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a transmittal
letter by the close of business on Wednesday, August 27, 2014. Your responses should be mailed to Nick
Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-mailed to N mi@mail. > ZOV.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Ed Whitfield

Chairman
Subcommittee on Energy and Power

cc: The Honorable Bobby L. Rush, Ranking Member, Subcormmittee on Energy and Power

Attachment
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Robert lvanauskas

Policy Advisor

Federal Energy Regulatory Commission
888 First Street, NE

Washington, DC 20426

August 26, 2014

By mail and e-mail

Nick Abraham

Legislative Clerk

Committee on Energy and Commerce
2125 Rayburn House Office Building
Washington, DC 20515

Dear Mr. Abraham:
Enclosed are the responses of Commissioner Phillip Moeller to the additional

iuestions for the record. If you have any questions, please telephone me at

Sincerely,

Robert lvanauskas
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House Energy & Commerce Committee
Subcommittee on Energy & Power
Hearing entitled “FERC Perspectives: Questions Concerning EPA's Proposed
Clean Power Plan and other Grid Reliability Challenges”

Additional Questions for the Record for Commissioner Philip Moeller

Questions of the Honorable Ed Whitfield

. How many times did you or your staff meet with EPA to discuss the Clean Power Plan
proposal?

Answer: 1 did not meet with EPA to discuss the Clean Power Plan prior to its release.
Subsequent to its release, 1 have heard EPA officials discuss the plan on several occasions in
public forums. One of my advisors, Robert [vanauskas, attended one private meeting prior to
release of the rule which included Joe Goffman, Janet McCabe, and Chairman Cheryl LaFleur.
Although EPA brought some documents to that meeting, EPA decided not to allow FERC to
look at those documents.

. Do you view EPA's proposed Clean Power Plan as an "energy plan" or a "pollution
control' rule? Please explain your response.

Answer: I view the Clean Power Plan as both a pollution control plan and an energy plan. The
intent of the plan is to reduce carbon emissions, but its compliance options constitute an energy
plan that will be enacted by the states.

. Would you agree that the propesed Clean Power Plan gives EPA a certain amount of
control over State decisions regarding the generation, supply and consumption of power,
particularly if State renewable energy and efficiency programs are included in an EPA-
approved State Implementation Plan?

Answer: Yes, the Clean Power Plan as enforced would give the EPA a certain amount of control
over State decisions on electricity policy.

. As the D.C. Circuit Court recently held, FERC lacks authority to dictate how States plan
and operate their energy systems. Are you aware of any statutory authority that permits
EPA to mandate that States restructure their electric systems and subjeet State energy
decisions to federal oversight and control?

Answer: | am not aware of any such statutory authority.
To what extent does FERC have authority over State utility and resource planning?

Are you aware of any statutory authority giving EPA greater authority in this area than
FERC?
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Answer: FERC does not have authority over state utility and resource planning, and I am not
aware of any similar authority for the EPA.

. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and
2020 in response to the Clean Power Plan and other factors, such as EPA's previously
finalized Mercury and Air Toxics (MATS) rule. What do you view as the potential
reliability impacts resulting from the loss of 180 gigawatts of generation over the next 6
years?

Answer: The reliability impacts will be linked with weather patterns. As [ noted in my
testimony, if we have several years of relatively mild winters and summers, there may be little
impact. But hoping for mild weather is not a sound strategy. 1am especially concerned with
areas of the Midwest, noting that market rules in the Midcontinent Independent System Operator
footprint require that any electricity shortages are shared. Hence there is the potential for
widespread rotating blackouts if only parts of the system experience shortages. In addition, as
the polar vortex events of last winter showed, parts of the Northeast experienced very tight
system conditions. Many of the units that are slated to retire in the next year were running at
high capacity factors when the Eastern Interconnection was stressed last winter.

. Weuld you be supportive of EPA including in its final Clean Power Plan a "reliability
safety valve' that provides FERC greater authority to prevent the retirement of
reliability critical generating units? What might such a safety valve look like?

Answer: | am absolutely supportive of a reliability safety valve. As for the details of such a
safety valve, I would encourage a public dialogue on ideas to construct the most reasonable and
workable plan. One component could consist of a formal decision-making process where EPA
would request FERC’s views and recommendations on reliability implications, and FERC would
consult with NERC and regional grid operators when developing its recommendations.

. Has EPA advised you about how the Clean Power Plan would work in states with

multiple Regional Transmission Organizations (RTOs) or states with RTO members and
non-RTO members or states with no RTO members? If yes, how would the plan work
according to EPA?

Answer: | have not been advised by EPA on how the CPP would work in these situations. |
realize the EPA has been publicly promoting regional solutions, but it is not clear to me how
these would actually work.

. EPA analyzed a set of compliance scenarios referred to as “Regional"” scenarios. The
regional scenarios allow emission rate averaging across affected sources within six multi-
state regions, informed by North American Electric Reliability Corporation (NERC)
regions and Regional Transmission Organizations (RTOs). What role does FERC see for
itself in overseeing such regional compliance efforts?
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Answer: Although I cannot speak for all the Commissioners consisting of FERC, | cannot
imagine how FERC could oversee any aspect of compliance as this is an EPA rule, nota FERC
rule.

. EPA-s proposal specifically encourages States to consider the following strategies to
reduce GHG emissions: demand-side energy efficiency programs; renewable energy
standards; efficiency improvements at plants; dispatch changes; co-firing or switching
to natural gas; construction of new Natural Gas Combined-Cycle plants; transmission
efficiency improvements; energy storage technology; retirements; expanding renewables
like wind and solar; expanding nuclear; market-based trading programs; and energy
conservation programs.

. Would you agree the above items relate more to energy planning than to environmental
protection?

Answer: Yes.

Do you believe EPA has the expertise to be in the energy planning business?
Answer: No.
Is there anything on this list that would be within the jurisdiction of States?

Answer; All of the strategies on this list are within the jurisdiction of the States.
. Isthere anything on this list that may directly or indirectly impact FERC jurisdiction?

Answer: Indirectly, switching to more natural gas would require pipeline capacity expansion,
which if interstate in nature is within FERC’s jurisdiction. Efficiency improvements to
transmission or generation assets, energy storage technology, and the retirement of power plants
may be FERC jurisdictional (from a cost recovery standpoint). Mandating changes to the
dispatch of power plants would be jurisdictional to NERC, and thus jurisdictional to FERC.

. In July, the National Association of Regulatory Utility Commissioners (NARUC)
approved a resolution seeking to:

preserve States' authority to decide the type, amount and timing of new or existing
generation facilities that will be constructed or maintained within the State to
achieve legitimate State policy objectives; ... to safeguard and guarantee States'
continued right to operate programs to procure new generation or maintain existing
generation for reliability, affordability and environmental purposes ...; and to
ensure that nothing in the Federal Power Act be deemed to preempt or prohibit
such activity by the States.
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Do you view EPA’'s Clean Power Plan as impacting any of these areas which NARUC
has expressly resolved to preserve? How so?

Answer: Yes, the Clean Power Plan will impact all of these areas due to the four
compliance methods in the proposed rule.

EPA estimates that its existing power plant carben standards "will not raise significant
concerns over regional resource adequacy or raise the potential for interregional grid
problems." Yet, the L.A. Times, in an article entitled "U.S. electricity prices may be
going up for good," recently concluded that EPA's power plant retirement projections for
its Mercury and Air Toxics (MATS) rule “turned out wrong almost immediately.” Do
vou believe EPA could be again underestimating the reliability impact of its regulations?

Answer: Absolutely, that is my biggest concern. Reliability issues are most often associated with
local load pockets. There are profound reliability implications of the Clean Power Plan that need
to be thoroughly discussed and studied to assure the continued reliability of the nation’s bulk
power system.

EPA says that ""central'' to its proposed rule is "'[t}he fact that generation at one EGU can
be substituted for generation at another." EPA seems to suggest that a megawatt
generated in Illinois can substitute for a megawatt generated in New York. This seems
like a simplified understanding of how the grid functions. Would you agree?

Answer: Yes, this is a very simplified understanding of how the grid functions. The flow of
electricity is ultimately governed by the laws of physics, and the laws of physics will trump
written policy.

You testified that ‘““changing from economic dispatch to environmental dispatch is truly a
fundamental change that would require a complete redesign of markets to include
essentially a carbon fee on any resources that emit carbon dioxide." Your position seems
to conflict with the positions of Chairman LaFleur and Commissioners Bay and Norris,
who contend that electricity markets will be able to integrate the Clean Power Plan
requirements similar to other state and regional environmental requirements. Why is
this Proposal different from previous environmental regulations that have been
integrated into electricity markets?

Answer: Previous environmental regulations have focused on plant-specific requirements. The
approach under the “Clean Power Plan” is much broader and will fundamentally affect the
interstate nature of the nation’s electricity markets.

You raised concerns that "EPA is essentially capping the amount of national electricity
consumption in 2030." Can you elaborate and do you view this as problematic?

Answer: Essentially, the EPA is capping electricity consumption through its assumptions on
load growth and how electricity load will change in the future after mandating its combination
of the four compliance building blocks.
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Building block one relates to improved heat rates at coal plants, There is a great deal of
skepticism as to whether this is even possible, as coal generators already have the economic
incentive even without the rule to decrease heat rates.

Building block two relates to increasing natural gas generation dispatch up to 70 percent.
Assuming this is even operationally possible, as noted in my testimony, this appears to be a
fundamental shift from “economic dispatch™ to “environmental dispatch” and has the potential
to completely undermine the market principles that underpin dispatch of the system.

Perhaps this “environmental dispatch” can be reconciled with “economic dispatch” if
regulators can accurately calculate a carbon fee that would result in a 70% dispatch for natural
gas plants. But such a fee is likely to result in significant increases in costs to consumers.
This building block also assumes that there will be sufficient pipeline expansion to meet this
new gas demand, which seems unlikely unless new financing models for pipeline expansion
are developed given that natural gas generators are reluctant to enter into long-term contracts
for new pipeline capacity.

Building block three involves the expansion of low-emitting and zero-emitting resources,
essentially renewable resources. But given that non-hydropower renewable resources are
intermittent in nature, they will need to be backed up by fast-responding resources, most likely
more natural gas units. That will affect state compliance baselines, so it will be difficult to
achieve.

That teaves building block four, improvements in energy efficiency. Althoughlama
longstanding supporter of improving energy efficiency, these are very aggressive goals that
continue to become more challenging every year.

It’s possible that some technological breakthroughs will allow for at least some partial
solutions to these challenges., Yet I am concerned when new technologies are very costly and
difficult to deploy in a widespread manner.

Although there has been a great deal of discussion about national electricity consumption
staying flat or decreasing, increases in gross domestic product and electricity consumption
have been positively correlated. If wealth creation and economic opportunity begins to
improve, it seems likely that Americans will start to use more electricity. Even today, there
are growing areas of the nation—notably with increased oil and gas development—where
electricity consumption is rising significantly. This presents challenges to states with growing
economies and how they can enjoy economic growth while meeting compliance baselines in
the Clean Power Plan. Thus, by hinging its policies on assumptions about flat or decreasing
electricity growth, the EPA is essentially capping the amount of national electricity
consumption in 2030.
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Questions of the Honorable David B. McKinley

1. This January, during the "Polar Vortex", electricity customers in the PJM region
experienced significant abruapt increases in their electricity costs, with bills rising to several
times their normal levels. These price spikes were caused, in part, by significant generation
outages during January, despite these generation resources receiving billions of dollars a
year in advanced payments in exchange for their being available to provide energy during
peak periods, whether in the extreme heat of the summer or the extreme cold of the winter.
I'am concerned that the causes of this situation have not been understood well enough to
prevent it from happening again. Do you think you fully understand what happened and
can assure us it isn't going to happen again? Has the Commission conducted a
comprehensive root cause investigation and analysis of the situation, or directed PJM or
the PJM Independent Market Monitor ("IMM") to do so?

a. If yes, have those results been released publiely?
b. If no, why not?

Answer: While the Commission hasn’t opened a “root cause” investigation, it has been
attempting to fully understand and respond to the problems that became apparent in the polar
vortex events earlier this year. | have fully supported such efforts, and I am keenly interested in
learning all that I can about activities undertaken by Commission staff. While I do not direct the
work of staff, as I am not Chairman, staff has informed me that immediately following the Polar
Vortex events, the Commission’s Office of Enforcement initiated a review of the events with a
focus on determining whether any manipulative or improper behavior may have contributed to
the high natural gas prices and/or the elevated cost of electricity. This review is being conducted
in coordination with Enforcement staff’s regular surveillance program which routinely screens
the natural gas and electric markets for potential manipulation or other improper conduct.
Enforcement staff is also working closely with the IMM, which is also conducting its own
independent review of the Polar Vortex events in PIM. Enforcement staff informs me that it has
not uncovered any manipulative activity that caused the high natural gas or electricity prices. [
expect that staff will continue to gather information as part of their review.

Moreover, on April 1, 2014, the Commission held a technical conference on Winter 2013/14
Operations and Market Performance in RTOs/ISOs. At this conference, the Commission looked
into the impacts of the cold weather events on the RTOs/1SOs and discussed how the RTOs and
ISOs responded to those impacts. At that technical conference, staff from the RTOs/ISOs
provided presentations on the conditions in their market during the Polar Vortex events and how
they dealt with them. In addition, Enforcement staff provided an overview of its review of the
Polar Vortex and its preliminary observations. Enforcement staff’s presentation is available at:
http://www. ferc.gov/CalendarFiles/20140401083844-Staff%20Presentation.pdf.

On May 9, 2014, PIM issued a public report describing its investigation into last January’s Polar
Vortex events in the PIM region. The report describes several challenges PIM faced in
maintaining reliability during the Polar Vortex, outlines their causes, and identifies ways
improve operations and market performance. The report is available at:
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http://www.pjm.com/~/media/committees-groups/task-forces/cstf/20140509/20140509-item-02-
cold-weather-report.ashx.

You also asked whether I fully understand what happened and whether [ can assure Congress
that it isn’t going to happen again. These markets are highly complex, with the tariffs from
FERC’s Regional Transmission Operators consisting of thousands of pages. FERC has a full
time commitment to the wholesale energy markets, as these markets fall squarely within its
jurisdiction.

Even with its full time commitment to energy markets, I cannot claim that FERC fully
understands everything about the polar vortex. Nor can [ claim that FERC will be able to stop
the next polar vortex from happening. Nevertheless, the purpose behind much of my work at
FERC is to help prevent future events like the polar vortex.

Finally, all of the work performed by FERC and its staff has not been released to the public.
Such work contains very sensitive market data, and its release could harm the ability of
consumers to purchase energy at the best prices. And such work also contains speculation by
FERC staff on how to understand this matter, the disclosure of which would harm FERC’s
ability to enforce its rules and tariffs. Thus, regarding the polar vortex, FERC has been
following its longstanding procedures for releasing its decisions and work product.

I will continue to encourage the Chairman to allocate staff resources to understanding the events
of the polar vortex, and to address any problems that have arisen because of the polar vortex.

2. ‘What efforts has the Commission undertaken, or directed PJM and the IMM to
undertake, to identify potential solutions to the generation performance problems that
occurred during January 2014 in the PJM region?

Answer: Staff has informed me that both the Commission and PJM have worked to identify
potential solutions to generation performance issues. The April 1 technical conference on Winter
2013/14 Operations and Market Performance in RTOs/ISOs (described in response to your
question 1), was an important aspect of the Commission’s effort to understand the impacts and
potential sotutions for problems that arose during the cold weather events. Generator
performance was an important topic at this event. In addition, as part of its review of the Polar
Vortex events described above in my response to question 1, Enforcement staff has been
working with the PJM IMM to determine whether any generators violated any existing rules
governing generator performance in PIM.

Another Commission effort that highlighted generator performance is the inquiry launched last
year into the centralized capacity markets in the eastern RTOs and ISOs. During a technical
conference and in comments submitted after the technical conference, the Commission discussed
how reliability and operational needs are being supported by the RTO/ISO rules and structures.
Generator performance is an important concern that has arisen in this inquiry.

The RTOs have also considered tariff revisions that can help respond to generator performance
concerns. For example, ISO-NE filed a new “Pay for Performance” capacity market design,
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which the Commission approved in May. PIM is also seeking revisions to its capacity market to
improve generator availability and performance during periods of high demand on the grid.

3. Has the Commission determined whether any generation outages were reflective of
attempts to manipulate market-clearing prices?

Answer: No. The Commission has not made any such formal determination. FERC’s staff has
informed me that it has not concluded that any outages were attempts to manipulate market-
clearing prices. 1 expect that staff will continue to gather information as part of their review.

4. We understand that the delivered price of natural gas rose to historic highs in the
PJM region during January 2014, and that these unprecedented delivered prices for
natural gas were primarily the result of extraordinarily high prices for capacity on
interstate natural gas pipelines in the PIM region. Has the Commission conducted a
comprehensive root cause investigation and analysis, or directed PJM or the PIM
Independent Market Monitor ("IMM') to conduct a comprehensive root cause
investigation and analysis, of the unprecedented natural gas prices that surfaced in the
PJM region during January 2014?

a. If yes, have those results been released publicly?
b. If no, why not?

Answer: The complete answer to this question is my response to your question 1, as FERC’s
work on the polar vortex has focused heavily on natural gas prices.

5. What efforts has the Commission undertaken, or directed PJM and the IMM to
undertake, or directed interstate natural gas pipeline operators to undertake, to identify
potential solutions to the natural gas deliverability problems that occurred during
January 2014 in the PJM region, either by better optimizing the use of existing assets or
by constructing new assets or both?

Answer: | am not aware of any specific efforts by the Commission, although as referenced
above PIM is seeking to improve generator performance.

I have begun an effort on my own to examine whether the natural gas markets can be improved
by additional transparency and liquidity after normal daily trading hours and over weekends,
and if so, how this could be accomplished. I am holding a public meeting in the Commission
Meeting Room at 2:00 p.m. on September 18 to discuss this topic. This has the potential to
reduce volatility and natural gas prices (and consequently electricity prices) during times of
very high demand.
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6. Has the Commission determined whether any natural gas deliverability problems
were reflective of attempts to manipulate natural gas prices or electricity market clearing
prices?

Answer: No. The Commission has not made any such formal determination. FERC’s staff has
informed me that it has not concluded natural gas deliverability problems were reflective of
attempts to manipulate natural gas prices or electricity market clearing prices. Iexpect that staff
will continue to gather information as part of their review.

7. Price increases for natural gas and electricity in the PJM region, and elsewhere, are
very concerning to me. My constituents in the PJM region have asked me to ensure that
markets have been, and are, functioning properly and that prices have not been increased
by speculation or manipulation. It is now July, can you assure me that FERC intends to
have answers to these questions about natural gas and electricity pricing BEFORE next
winter?

Answer: The Commission has several ongoing initiatives that assess the energy and capacity
markets to ensure that they are continuing to function properly. For example, as described in my
response to your question 2, the Commission is reviewing the centralized capacity markets in the
eastern RTOs and ISOs. In addition, Commission staff will be holding a series of workshops on
price formation in the RTO/ISO energy and ancillary services markets, which will explore
potential improvements to market designs and operational practices that impact how prices in
these markets are determined.

Additionally, see my response to question 1, which explains that Enforcement staff conducted its
review of the cold weather events, which included looking at whether any manipulative or
improper behavior may have contributed to the high natural gas prices and/or the elevated cost of
electricity. Enforcement staff has not concluded that manipulative activity caused the high
natural gas or electricity prices.

8. In the Clean Power Plant proposed rule's Regulatory Impact Analysis, EPA notes
that the Integrated Planning Model (IPM) was used to project the impact of the rule on
electricity prices. The documentation for the IPM on EPA's web site explains that the
model assumes both perfect competition and perfect foresight. The former means that
"IPM does not explicitly capture any market imperfections such as market power,
transaction costs, informational asymmetry or unceltainty." The latter "implies that
agents know precisely the nature and timing of conditions in future years that affect the
ultimate costs of decisions along the way." Does FERC agree that such a model can
accurately capture how the proposed rule will impact prices? What are some likely
differences in the actual implementation of the rule and this model?

Answer: Although 1 cannot speak for the agency, based on your above description of the IPM
model, that model appears to have substantial limitations and is unlikely to be an accurate model
of price impacts. The most likely differences between the model and actual implementation are
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going to be higher prices than what the model predicts.

9. Achieving compliance with the proposed rule will require a replacement of higher
carbon dioxide emitting resources with new lower or zero-emitting units. Yet a recent study
by Christensen Associates commissioned by the Electric Markets Research Foundation
concluded that the RTO markets '""do not and cannot address long-term capacity needs."
The study also found that "[bjilateral forward contracting remains key under any market
design for locking in revenues and facilitating financing of new resources, Contrary to this
key necessity, however, the RTO markets include some design elements that impede long-
term investments and long-term bilateral contracts." What steps does FERC intend to take
to ensure that RTO markets do not impede bilateral contracting needed for new resource
development that will be required for state compliance with the rule?

Answer: As referenced above, FERC has an ongoing review of existing capacity markets that
was initiated approximately one year ago. [ am not aware of staff’s specific next steps in this
effort, although the above-referenced effort to improve “price formation” is certainly related to
this general topic. Staff informs me that technical conferences on price formation will be
announced in the near future. Simply put, if we can improve price formation, the need for
major changes in capacity markets is lessened.

Specifically to your question, I do not know what steps this agency will take, but I believe that
my vote on this Commission will offer me an opportunity to help shape and improve the
ultimate actions taken by this Commission. FERC will need to watch this issue very carefully,
as it has the potential to alter the competitive nature of wholesale markets.

10. Within the retail access states, most of the generation is no longer owned by
vertically integrated utilities and instead is under merchant ownership. There is no state or
local jurisdiction over these merchant generation owners regarding whether to continue to
operate or close a plant or what types of generation technology should be built. Does
FERC see any difficulties in implementation of the proposed rule in states with large
amounts of merchant generation?

Answer: Although I do not speak for all of FERC, my biggest concern relates to whether there
will be sufficient pipeline capacity to supply the natural gas needed for electric generation.
Pipelines have traditionally been financed through long-term contracts with local gas distribution
companies. The emerging customer class for new pipelines consists of electric generators, but in
competitive markets these plants are called to perform based on econemic dispatch, as opposed
to being baseload units. Hence, historically they have not signed long-term contracts that would
assist in the financing of new pipelines, and | have no expectation that they will suddenly want to
sign long-term contracts unless their incentives change. Unless this challenge is addressed,
sufficient pipeline capacity may not be available to meet the natural gas generation needs
imposed by the Clean Power Plan.
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Resp of Commissi John Norris
To Committee on Energy & Commerce
Subcommittee on Energy & Power
Preliminary Questions for the Federal Energy Regulatory Commission
July 29, 2014

The following questions relate to the U.S. Environmental Protection Agency’s (“EPA”) recently proposed
“Clean Power Plan,” See Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units, 79 Fed. Reg. 34830 (June 18, 2014), referred to herein as the “Proposal” or “Clean Power
Plan.”

Interagency and State Coordination

1. During an Energy & Power Subcommittee hearing on June 19, 2014, EPA Acting Air Administrator
Janet McCabe testified that electric reliability “was paramount in our minds as we worked through
the proposal” and that EPA “consulted with FERC and DOE and other agencies that have thisas a
chief responsibility.” She stated that “I or my staff have consulted with staff at FERC., They are part
of the interagency review process that we always go through, and so they have given us their input on
electric reliability.”

a, Describe each consultation you have had with EPA regarding the Proposal, including where it
occurred, the date(s) on which it occurred, with whom it eccurred and identify any other
participating agencies. Also provide details of the out of those Itations and relevant
materials relating to those consultations.

Answer: To date, I have not consulted with EPA regarding the Proposal.

b. Did EPA request that FERC provide written advice or an analysis regarding the potential
impacts of the Proposal on the reliability of the electric grid? If yes, provide a copy of the request
and any resalting advice or analysis.

Angwer: Please see Chairman Cheryl LaFleur’s response.
¢. Are you aware of any outreach by EPA to the North American Electric Reliability Corporation

(NERC) regarding reliability impacts prior to issuing the Proposal? If yes, to your knowledge
what was the nature of that outreach?

Answer: [ am not aware whether or not there has been outreach by EPA to NERC.

2. The Proposal includes a Technical Support Document entitled “Resource Adequacy and Reliability
Analysis.” See EPA-HQ-OAR-2013-0602-0368.

a. Did FERC prepare this analysis?

Answer; Please see Chairman Cheryl LaFleur’s response.

b. To your knowledge, did NERC prepare this analysis?

Answer: To my knowledge, NERC did not prepare this analysis.
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¢. To your knowledge, did FERC or NERC assist in the preparation of this analysis or consult
with EPA regarding its preparation or its results? Please provide relevant details and
materials.

Answer: It is my understanding that FERC staff had discussions with EPA regarding the proposal. Please see
Chairman Cheryl LaFleur’s response for more detail.

d. Did FERC have an opportunity to review this analysis before the Proposal was announced?
Answer: Please see Chairman Cheryl LaFleur’s response.
e, Has FERC independently reviewed this analysis? Does FERC agree with EPA’s conclusion
that the “proposed rule will not raise significant concerns over regional resource adequacy or
raise the potential for interregional grid problems”? See 79 Fed. Reg. at p. 34899,
Answer: Please see Chairman Cheryl LaFleur’s response.
3. The Proposal states that the “EPA and other federal entities, including . . . the Federal Energy
Regulatory Commission (FERC). . . are committed to sharing expertise with interested states as they
develop and implement their plans.” Please explain when and in what manner FERC expressly

“committed” to sharing its expertise with States. Please provide relevant details and materials.

Answer: Please see Chairman Cheryl LaFleur’s response.

Clean Power Plan Impacts on Fuel Diversity and Electric Reliability

1. Has FERC independently analyzed EPA’s Clean Power Plan to determine the impact it could have on
generating unit retirements and potential impacts on fuel diversity and electric reliability? If yes,
what were the results of this evaluation? If not, does FERC intend to independently analyze the
Proposal to evaluate potential impacts on fuel diversity and electric reliability?

Answer: Please see Chairman Cheryl LaFleur’s response.

2. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and 2020 in
response to the Clean Power Plan and other factors, such as EPA’s previously finalized Mercury and
Air Toxics (MATS) rule. EPA’s Option 1 model specifically identifies each electric generating unit
expected to retire by 2020 by name, location, and capacity. See EPA-HQ-OAR-2013-0602-0368 and
EPA-HQ-OAR-2013-0602-0220.

a. Does FERC staff possess the expertise to complete an independent reliability assessment that
(i) geographically plots each of the specific units identified in EPA’s model for retirement and
each unit that has already retired or announced retirement; and (ii) evaluates the potential
regional, state, and local reliability impacts resulting from such retirements?

Answer; I believe that FERC staff possesses the expertise to complete an independent reliability assessment, 1
am open to FERC staff performing an independent reliability assessment, but question whether a study would
be sufficiently informative. EPA’s Clean Power Plan provides for a significant amount of flexibility for states
to comply using a variety of tools. This creates considerable uncertainty in predicting future outcomes and
makes it difficult to establish the assumptions necessary to create an accurate system for modeling that might be
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helpful to planners and policymakers. But, I believe that such flexibility has the added benefit of allowing
states to identify compliance approaches that limit reliability impacts. When faced with the need to respond to
EPA’s MATS rule, system planners including RTOs and utilities have been working with state and federal
representatives to share needed information and analyze the possible impact regarding potential retirements. 1
expect that such coilaboration would continue in response to EPA’s proposal, and that system planners will
appropriately consider potential retirements and plan accordingly.

b. Will you commit to having FERC staff plete such an independent t prior to
October 1, 2014, so that the public may understand the potential impacts on reliability prior to
submitting comments on the Proposal, due on October 16, 2014? If not, why not?

Answer: Please see Chairman Cheryl LaFleur’s response.

Clean Power Plan Impacts on Electricity Markets

1. Would existing organized wholesale electricity markets have to be redesigned to implement EPA’s
Proposal? For example, are Regional Transmission Organizations (RTOs) prepared to transition
from economic to environmental dispatch? Did EPA consult with FERC regarding the feasibility of
switching from ic to envir tal dispatch? What RTO implementation challenges would
environmental dispatch present?

Answer: Existing organized wholesale electricity markets are constantly being evaluated to determine whether
rule modifications are necessary as the dynamics of our electric grid change. For example, over half of the
states have implemented an RPS standard or goal, and the Commission has incorporated market rule changes to
appropriately account for those state policy goals. With the influx of wind and solar resources, the Commission
issued a final rule on variable energy resources to better accommodate the scheduling of such resources in a
manner that ensures reliability. More recently, the industry and FERC are grappling with potential market
changes needed to accommodate the dramatic increase in reliance upon natural gas as a fuel source for
producing electricity. In sum, we will continue to evaluate our market design and rules to accommodate the
changing resource mixes in the different regions of the United States that have been brought on by moderate
natural gas prices, state RPS goals and environmental regulations like EPA’s MATS rule. 1am not aware of
any proposals from the RTOs or EPA to switch from economic to environmental dispatch and cannot comment
on the feasibility of or challenges to environmental dispatch.

2. EPA’s Proposal wrongly States dispatch electricity. Given that electricity is actually
dispatched by RTOs or other market operators on the basis of competitive market results, how would
State pli plans be impl ted in electricity markets?

Answer: Please see my answers below.

a. Would a State Implementation Plan (SIP) take priority over market dispatch performed by an
RTO?

Answer; State Implementation Plans can be designed to work together with RTO market dispatch to avoid the
need for prioritization. The market structures in regions with RTOs provide opportunities for states to include
market-based mechanisms for controlling carbon such as a cap-and-trade program or a carbon tax. For
example, California has implemented a cap-and-trade program that has been integrated into the California ISO’s
market dispatch. If, however, there is a need for prioritization, RTOs have considerable experience
accommodating resource operational restrictions into the market dispatch.

3
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b. Would a SIP take priority over bilateral contracts between a buyer of power in one State and a
seller of power in another? If so, how, and what is the authority for this?

Answer: I believe we will be unable to determine whether a State Implementation Plan takes priority over
bilateral contracts until the plans are finalized and implemented. Even then, | think that such a finding would
require a review of not only the individual State Implementation Plans, but also the specific terms of individual
bilateral contracts, and applicable law.

¢. Would a State have authority to compel the continued operation of existing nuclear power
plants if those plants are not being dispatched in wholesale electricity markets because their
bid costs are too high compared to other generation?

Answer: While the U.S. Department of Energy has authority under Federal Power Act section 202(c) to direct
the operation of electric generation plants in order to maintain reliability during an emergency, I am unaware as
to whether states have similar authority to compel the continued operation of existing nuclear power plants
based on the circumstances described above.

d. How would RTOs reconcile conflicting SIPs within a region?

Answer; RTOs have significant experience reconciling policies developed by individual states within their
footprint that are not necessarily aligned. For example, RTOs have successfully established and met system
resource adequacy requirements despite the fact that their individual states have different reserve margin
targets. RTOs have also accommodated states with different RPS goals, including those states with no RPS
whatsoever. Regional state committees — such as the Organization of MISO States on which I served- are
instrumental in working with RTOs to manage and resolve differences in state policies.

3. EPA’s Proposal is silent on the treatment of purchase power agreements and interaction of energy
markets for States that are net importers versus exporters. Do you believe that EPA’s Proposal
adequately addresses interstate power flows?

Answer: Concurrently with the issuance of the proposed rule, EPA released a technical support document
entitled “Resource Adequacy and Reliability Analysis” that models and examines interstate power flows under
EPA’s proposal. It is my understanding that EPA’s analysis is similar to methods used by industry to evaluate
resource adequacy, and 1 have no basis to conclude that the analysis is inadequate, However, I believe this issue
highlights the benefits of a regional approach to compliance, which I strongly encourage states to consider.

4. Do you believe that EPA’s Proposal could result in stranded financial investments for units that have
heen retrofitted with emissions controls for other programs, such as EPA’s MATS rule? What
impacts could this have on the owners of stranded assets, wholesale energy markets and consumer
electricity costs?

Answer; It is my understanding that the EPA proposal allows for significant flexibility and long compliance
timelines for states to best meet the EPA’s goals, which should minimize the potential for stranded financial
investments. Iexpect that states would consider the potential for stranded financial investments when they
develop and implement their State Implementation Plans.
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Increased Reliance on Natural Gas, Renewables and Energy Efficiency

1. EPA’s Clean Power Plan contemplates natural gas combined cycle (NGCC) plants running at 2 70%
capacity factor to displace a significant amount of coal-fired generation, EPA’s regulatory impact
analysis projects pipeline capacity increases of 4-8% beyond base case projections by 2020.

a. Has FERC analyzed whether the natural gas infrastructure exists to reliably serve NGCC
plant needs while preserving reliable gas service for non-power generation use?

Answer: Please see Chairman Cheryl LaFleur’s response.

b. Did EPA consult with FERC regarding the adequacy of natural gas infrastructure prior to
publishing its Proposal?

Answer: Please see Chairman Cheryl LaFleur’s response.

¢. Given the challenges of gas supply in the most recent winter, and continued concerns about gas
deliverability to certain parts of the country, do you agree with EPA that its modeled capacity
increases are feasible by the initial compliance date of 2020?

Answer: My understanding is that EPA’s modeled capacity increases in natural gas infrastructure are
challenging but not impossible to achieve. The issue of additional natural gas infrastructure needed to support
increased natural-gas fired generation is an area of concern that FERC has and will continue to address. There
already has been a dramatic increase in reliance upon natural gas to produce electricity in recent years. This has
led to concerns over the last several years, particularly in the Northeast, as to whether there is sufficient natural
gas infrastructure to serve natural gas-fired generation facilities and ensure reliability. These concerns predate
EPA’s Clean Power Plan and would be something the country needs to address regardless. My understanding is
that there are regional initiatives to add gas infrastructure that are being developed. Additionally, T believe that
one way to ensure that we have sufficient infrastructure where needed is to maximize the use of existing gas
pipeline facilities. In that respect, the Commission has been responsive by issuing rules addressing gas
scheduling, and communications to facilitate a more efficient use of our existing infrastructure.

2. Has FERC completed any electric transmission system capability and reliability analysis that
demonstrates that the increases in NGCC plant utilization that EPA assumes in its Proposal 4 could
replace retired coal-fired generation are practicable, taking into account the location of the ceal
plants being retired and the location of existing NGCC plants?

Answer: Please see Chairman Cheryl LaFleur’s response.

3. Has FERC analyzed the integration issues (e.g., voltage control, natural gas backup power, etc.)
iated with a substantial exy ion and deployment of intermittent renewable energy resources,
as contemplated by EPA’s Clean Power Plan? Did EPA consult with FERC regarding these
integration issues?

Answer: Please see Chairman Chery! LaFleur’s response.

4. Has FERC studied whether under the EPA Proposal additional transmission lines would need to be
built to integrate more renewables, where the lines may be built, and how long it may take to site,

5
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permit and build these lines? Has FERC estimated the cost of transmission necessary to supply
increased renewable resources under EPA’s Proposal?

Answer: Please see Chairman Cheryl LaFleur’s response.

5. The Clean Power Plan would facilitate the rapid expansion of renewable resources, particularly
rooftop solar underwritten by long-term feases.

a. Has EPA requested, and has FERC conducted, an analysis of the potential reliability impacts
associated with a rapid rise in the use of variable generating sources?

Answer: Please see Chairman Cheryl LaFleur’s response.

b. Do you believe that rapid changes in the use of variable generation sources could pose
challenges to electric reliability on a local or national basis?

Answer: Our energy infrastructure is in a time of incredible change and transition. One aspect of that change is
the increased use of variable energy resources (VERs)., These new resources have certainly posed challenges to
the function of the grid. However, with technology improvements, and increased knowledge of how such
resources operate, | believe this transition will happen in a way that is effective and efficient. FERC is frying to
ensure that all resources can participate on a level playing field in order to ensure an efficient and reliable
energy supply. For example, FERC recently issue a rulemaking on VERSs by requiring transmission providers
to offer customers the option of scheduling transmission service at 153-minute intervals and by requiring
generators using VERS to provide transmission owners with certain data to support power production
forecasting.

6. The Clean Power Plan contemplates significant increase in energy efficiency and d d-sid
management. How would the increased role of energy efficiency and d d-side resources impact
wholesale energy markets? Reliability? Can FERC regulate such resources, particularly given the
recent court ruling vacating FERC’s Order No. 7457

Answer; Greater ability for load to consider and respond to price signals adds elasticity to the demand curve,
and increases system efficiency. Demand response and energy efficiency have been valuable in allowing for
such demand-side management. As you may be aware, the Commission recently asked for rehearing of the
D.C. Circuit Court’s decision regarding Order No. 745. In the meantime, the Commission is assessing the
impact of the Court’s ruling on our regulation of demand response. 1 believe that, regardless of a final court
decision on the Commission’s rehearing request and how the Commission would implement that final decision,
these resources will continue to be essential to our energy future. Energy efficiency reduces the amount of
investment that we need to make in energy infrastructure by lowering overall demand and demand response
give consumers an opportunity to modify and reduce their consumption of electricity, and therefore how much
they pay for electricity. This is good for consumers. It is also good for the reliability of the electricity grid.
During the recent polar vortex events of this past winter, demand response was an essential resource to meeting
system needs.
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The Honorable John R. Norris
Commissioner

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Dear Commissioner Norris:

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, July 29, 2014,
to testity at the hearing eatitled “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reliability Challenges.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open
for ten business days to permit Members to submit additional questions for the record, which are attached.
The format of your responses to these questions should be as follows: (1) the name of the Member whose
question you are addressing, (2) the complete text of the question you are addressing in bold, and (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a transmittal
fetter by the close of business on Wednesday, August 27, 2014, Your responses should be mailed to Nick
Abrakam, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 20515 and e-maifed to Nigk., am{dmail.house gov.

- Thank you again for your time and effort preparing and delivering testimony before the
Subconmmittee.

Sincerely,

7 Wk p

Ed Whitfield
Chairman
Subcommittee on Energy and Power

cc: The Honorable Bobby L. Rush, Ranking Member, Subcommittee on Energy and Power
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Dear Mr. Abraham:

Enclosed are the responses of Commissioner John Norris to the additional questions for
the record. if you have any questions, please telephone me at

Sincerely,

Jehmal Hudson
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House Energy & Commerce Committee
Subcommittee on Energy & Power
Hearing entitled “FERC Perspectives: Questions Concerning EPA's Proposed
Clean Power Plan and other Grid Reliability Challenges”
Additional Questions for the Record for Commissioner John Norris

The Honorable Ed Whitfield

1. How many times did you or your staff meet with EPA to discuss the Clean Power Plan

5

proposal?

I did not meet with the EPA on the Clean Power Plan nor did my staff.

. Do you view EPA’s proposed Clean Power Plan as an ""energy plan™ or a ""pollution controi"

rule? Please explain your response.

“Pollution Control” - The Clean Power Plan is to reduce harmful greenhouse gas emissions. It impacts
our energy sector because that is a major source of greenhouse gases but it is not an energy plan. As
you may recall from my oral and also my written testimony I believe Congress needs to enact an
“Energy Plan” and by doing so could incorporate limits on greenhouses gases through a carbon tax, cap
and trade program or some other means. 1 believe this would enable us to achieve reductions in
greenhouse gas emissions much more efficiently.

Would you agree that the proposed Clean Power Plan gives EPA a certain amount of control
over State decisions regarding the generation, supply and consumption of power,
particularly if State renewable energy and efficiency programs are included in an EPA-
approved State Implementation Plan?

1 think the Clean Power Plan will do what it is intended to do, reduce harmful greenhouse gas
emissions. How a state wants to reduce those emissions in its energy sector is still up to the states as
the Plan provides flexibility or multiple pathways for a state to achieve a reduction in greenhouse gas
emissions.

As the D.C. Circuit Court recently held, FERC lacks authority to dictate how States plan and
operate their energy systems. Are you aware of any statutory authority that permits EPA to
mandate that States restructure their electric systems and subject State energy decisions to
federal oversight and contrel?

Energy decisions are still up to the states, They just can’t have an energy production system that
pollutes the air for present and future generations. Protecting our environment is not something new the
EPA is doing, it is the very purpose and essence of its existence and thankfully so.

To what extent does FERC have authority over State utility and resource planning? Are you
aware of any statutory authority giving EPA greater authority in this area than FERC?

Again, states still have control of their utility and resource planning as they did before but now there are
limits on how much harm the generation of electricity in their states can do to our environment.

EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and 2020
in response to the Clean Power Plan and other factors, such as EPA’s previously finalized

1



b

8.

141

Mercury and Air Taxies (MATS) rule. What do you view as the potential reliability impacts
resulting from the loss of 180 gigawatts of generation over the next 6 years?

As I stated in my testimony, continuous communication and coordination between the EPA, states,
FERC, NERC and stakeholders will need to take place to ensure this transition to a lower carbon
generation sector can be done safely and reliably. Retirement of generation sources can be addressed in
multiple ways. [ don’t presume it will be easy but I also believe we are capable of achieving a cleaner
environment and a more sustainable energy system without sacrificing reliability.

Would you be supportive of EPA including in its final Clean Power Plan a “reliability safety
valve” that provides FERC greater authority to prevent the retirement of reliability critical
generating units? What might such a safety valve look like?

I believe the multiple potential extensions and the process for input by FERC for the MATS Rule could
be a useful model in evaluation of potential safety valves for the Clean Power Plan.

Has EPA advised you about how the Clean Power Plan would work in states with multiple
Regional Tra ission Organizations (RTOs) or states with RTO members and non-RTO
members or states with no RTO members? If yes, how would the plan work according to
EPA?

As previously stated, I have not met or been advised by the EPA on the Clean Power Plan.

EPA analyzed a set of compliance scenarios referred to as “Regional” scenarios. The regional
scenarios allow emission rate averaging across affected sources within six multi-state regions,
inform (ed?) by North American Electric Reliability Corporation (NERC) regions and
Regional Transmission Organizations (RTOs). What role does FERC see for itself in
overseeing such regional compliance efforts?

As I am no longer a Commissioner I will defer to Chairman LaFleur’s response.

. A Bloomberg article recently quoted you as stating that the U.S. isﬁalready almost halfway

to meeting the emissions targets set under the EPA's proposed greenhouse gas rule, thanks
to the 2005 base year selected by the agency."

a. Do you now understand that the emissions rate baseline used by EPA is actually 2012, and
not 20057

My understanding when I was quoted by Bloomberg was that 2005 emissions were utilized to
establish the base year for setting the goal of a 30% reduction in greenhouse gas emissions by
2030. While not referenced in the article or your question it was my understanding that 2012
emissions were utilized as the benchmark for states going forward. I'm not certain I understand
if differently now as you stated in your question but I will admit [ have found the EPA
explanation of these distinctions confusing at times.

b. Wouldn't you agree that a 2012 baseline makes compliance a considerably heavier lift
than a 2005 baseline? Why or why not?

I'think whether you use 2005 or 2012 as the “baseline” for measuring a 30% reduction in greenhouse
gas emissions we are only at the tip of a melting iceberg. The intent of all of this is to reduce our
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carbon emissions to a level where catastrophic climate change can be prevented. To achieve that
goal we need to take the next step of targeting an 80% reduction of 2005 emissions by 2050. The
less we do now the more difficult the next step becomes so whichever, 2005 or 2012 is the
heavier lift we should be pursuing it.

11. During the hearing, in response to a question from Rep. Waxman, you stated:

...itisa gradual transition that is already occurring. We are already not building
coal plants because the science is not changing. We are already having, as
Commissioner LaFleur said, the advent of gas coming that is impacting the system,
that is as a result of technology, the fracking technology, so science and technology is
driving this change, not EPA.

If, as you testified, the transition is "already occurring” and that science and
technology, not EPA, is driving this transition, why do you believe EPA's Clean Power
Plan is necessary?

In a word, certainty. The science is so overwhelming regarding climate change that nearly
everyone I have spoken with in the electric industry assumes that at some point the U.S. and
other nations will have to take action. The uncertainty about what action and when, is
impacting investment in eleciric generation and a wide range of energy technologies. The
Clean Power Plan is the most significant governmental action to date that gives this industry
some much needed direction. That is also why I have stated I believe the better and more
efficient course of action would be for Congress to enact a carbon policy. Legislation such as
a carbon tax or cap and trade program would provide significantly more certainty for
investment in clean energy technologies. By doing so I believe you could enable the United
States to minimize the costs for building a sustainable, clean energy industry and create jobs
for Americans by taking advantage of the expanding global marketplace for clean energy
technologies.

The Honorable David B. McKinlev

1. This January, during the "Polar Vortex", electricity customers in the PJM region experienced
significant abrupt increases in their electricity costs, with bills rising to several times their
normal levels. These price spikes were caused, in part, by significant generation outages during
January, despite these generation resources receiving billions of dollars a year in advanced
payments in exchange for their being available to provide energy during peak periods, whether
in the extreme heat of the summer or the extreme cold of the winter, I am concerned that the
causes of this situation have not been understood well enough to prevent it from happening
again. Do you think you fully understand what happened and can assure us it isn't going to
happen again? Has the C i ducted a comprehensive root cause investigation and
analysis of the situation, or directed PIM or the PJM Independent Market Monitor ("IMM")
to do sa?

a. Ifyes, have those results been released publicly?
b. If no, why not?

1 will defer to Chairman LaFleur’s responses regarding Commission action.

3
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2. What efforts has the Commission undertaken, or directed PJM and the IMM to undertake, to
identify potential solutions to the generation performance problems that occurred during
January 2014 in the PJM region?

I will defer to Chairman LaFleur’s responses regarding Commission action.

3. Has the Commission determined whether any generation outages were reflective of
attempts to manipulate market-clearing prices?

I will defer to Chairman LaFleur’s responses regarding Commission action.
p 8 4

4. We understand that the delivered price or natural gas rose te historic highs in the PYM region
during January 2014, and that these unprecedented delivered prices for natural gas were primarily
the result of extraordinarily high prices for capacity on interstate natural gas pipelines in the PIM
region. Has the Commission conducted a comprehensive root cause investigation and analysis, or
directed PJM or the PJM Independent Market Monitor ("IMM") to conduct a comprehensive root
cause investigation and analysis, of the unprecedented natural gas prices that surfaced in the PIM
region during January 2014?

a. Ifyes, have those results been released publicly?
b. 1If no, why not?

1 will defer to Chairman LaFleur’s responses regarding Commission action.

5. What efforts has the Commission undertaken, or directed PJM and the IMM to undertake, or
directed interstate natural gas pipeline operators to undertake, to identity potential solutions
to the natural gas deliverability problems that occurred during January 2014 in the PJM
region, either by better optimizing the use of existing assets or by constructing new assets or
both?

Twill defer to Chairman LaFleur’s responses regarding Commission action.

6. Hasthe Commission determined whether any natural gas deliverability problems were
reflective of attempts to manipulate natural gas prices or electricity market clearing
prices?

1 will defer to Chairman LaFleur’s responses regarding Commission action.

7. Price increases for natural gas and electricity in the PJM region, and elsewhere, are very
concerning to me. My constituents in the PJM region have asked me to ensure that markets
have been, and are, functioning properly and that prices have not been increased by
speculation or manipulation. It is now July, can you assure me that FERC intends to have
answers to these questions about natural gas and electricity pricing BEFORE next winter?

[ will defer to Chairman LaFleur’s responses regarding Commission action,
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8. Inthe Clean Power Plant proposed rule’s Regulatory Impact Analysis, EPA notes that the
Integrated Planning Model (IPM) was used to project the impact of the rule on electricity
prices. The documentation for the IPM on EPA's web site explains that the model assumes
both perfect competition and perfect foresight. The former means that "IPM does not explicitly
capture any market imperfections such as market power, transaction costs, informational
asymmetry or unceetainty.' The latter "implies that agents know precisely the nature and
timing of conditions in future years that affect the ultimate costs of decisions along the way."
Does FERC agree that such a model can accurately capture how the proposed rule will impact
prices? What are some likely differences in the actual implementation of the rule and this
model?

I will defer to Chairman LaFleur’s responses regarding Commission action.

9. Achieving compliance with the propesed rule will require a replacement of higher carbon
dioxide emitting resources with new lower or zero-emitting units. Yet a recent study by
Christensen Associates commissioned by the Electric Markets Research Foundation concluded
that the RTO markets "do not and cannot address long-ternt capacity needs." The study also
found that "'[blilateral forward contracting remains key under any market design for locking
in revenues and facilitating financing of new resources. Contrary to this key necessity,
however, the RTO markets include some design elements that impede long-term investments
and long-term bilateral contracts.”” What steps does FERC intend to take to ensure that RTO
markets do not impede bilateral contracting needed for new resource development that will be
required for state compliance with the rule?

I will defer to Chairman LaFleur’s responses regarding Commission action.

10. Within the retail access states, most of the generation is no longer owned by vertically-
integrated utilities and instead is under merchant ownership. There is no state or local
jurisdiction over these merchant generation owners regarding whether to continue to operate
or close a plant or what types of generation technology should be built. Does FERC see any
difficulties in implementation of the proposed rule in states with large amounts of merchant
generation?

I will defer to Chairman LaFleur’s responses regarding Commission action.
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Committee on Energy & Commerce

Subcommittee on Energy & Power

Preliminary Questions for the Federal Energy Regulatory Commission
July 29, 2014

The following questions relate to the U.S. Environmental Protection Agency’s (“EPA”) recently proposed
“Clean Power Plan.” See Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric
Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014), referred to herein as the “Proposal” or “Clean
Power Plan.”

Interagency and State Coordination

1. During an Energy & Power Subcommittee hearing on June 19, 2014, EPA Acting Air Administrator Janet
McCabe testified that electric reliability “was paramount in our minds as we worked through the proposal”
and that EPA “consulted with FERC and DOE and other agencies that have this as a chief responsibility.”
She stated that “T or my staff have consulted with staff at FERC. They are part of the interagency review
process that we always go through, and so they have given us their input on electric reliability.”

a, Describe each consultation you have had with EPA regarding the Proposal, including where it occurred, the
date(s} on which it occurred, with whom it occurred and identify any other participating agencies. Also
provide details of the outcome of those consultations and relevant materials relating to those consultations.

Answer: EPA did not consult with me.

b. Did EPA request that FERC provide written advice or an analysis regarding the potential impacts of the
Proposal on the reliability of the electric grid? If yes, provide a copy of the request and any resulting advice
or analysis.

dAnswer: EPA did not request this of me or my office. As to FERC generally, please refer to Chairman
LaFleur’s response.

¢. Are you aware of any outreach by EPA to the North American Electric Reliability Corporation (NERC)
regarding reliability impacts prior to issuing the Proposal? If yes, to your knowledge what was the nature of
that outreach?

Answer: If EPA did so, I am unaware of it.

2. The Proposal includes a Technical Support Document entitled “Resource Adequacy and Reliability
Analysis.” See EPA-HQ-OAR-2013-0602-0368.

a, Did FERC prepare this analysis?

Answer: Please refer to Chairman LaFleur’s response.

b. To your knowledge, did NERC prepare this analysis?

Answer: Ido not know.
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c. To your knowledge, did FERC or NERC assist in the preparation of this analysis or consult with EPA
regarding its preparation or its results? Please provide relevant details and materials.

Answer: Ididnot. As to FERC generally, please refer to Chairman LaFlewr’s response.

d. Did FERC have an opportunity to review this analysis before the Proposal was announced?
Answer: Idid not have an opportunity to review the proposal.

e. Has FERC independently reviewed this analysis? Does FERC agree with EPA’s conclusion that the
“proposed rule will not raise significant concerns over regional resource adequacy or raise the potential for
interregional grid problems™? See 79 Fed. Reg. at p. 34899,

Answer: It is my understanding that FERC staff is reviewing the analysis. Due to the ambiguity of the EPA
proposal at this time, I am not able to personally verify the conclusion that the “proposed rule will not raise
significant concerns over regional resource adequacy or raise the potential for interregional grid problems.”
Assuming the rule survives legal challenge, I believe it is imperative there be an independent, third-party
review of the state, regional or federal implementation plans that arise from it to ensure that, as they are
stitched together, the bulk power system remains reliable.

3. The Proposal states that the “EPA and other federal entities, including . . . the Federal Energy Regulatory
Commission (FERC) . . . are committed to sharing expertise with interested states as they develop and
implement their plans.” Please explain when and in what manner FERC expressly “committed” to sharing its
expertise with States. Please provide relevant details and materials,

Answer: While I am always willing to engage in dialogue with my state colleagues regarding issues of
mutual interest, including the impact of EPA rules, I am unsure of EPA’s specific reference.

Clean Power Plan Impacts on Fuel Diversity and Electric Reliability

1. Has FERC independently analyzed EPA’s Clean Power Plan to determine the impact it could have on
generating unit retirements and potential impacts on fuel diversity and electric reliability? If yes, what were
the results of this evaluation? If not, does FERC intend to independently analyze the Proposal to evaluate
potential impacts on fuel diversity and electric reliability?

Answer: To my knowledge, FERC has not conducted such analysis. I would be supportive of such an
analysis and believe FERC could provide a valuable service to EPA, Congress and the states by doing so. It
would be difficult to conduct one at this time, however, since no one yet knows how the rule will be
implemented,

2. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and 2020 in response to
the Clean Power Plan and other factors, such as EPA’s previously finalized Mercury and Air Toxics (MATS)
rule. EPA’s Option 1 model specifically identifies each electric generating unit expected to retire by 2020 by
name, location, and capacity. See EPA-HQ-OAR-2013-0602-0368 and EPA-HQ-OAR-2013-0602-0220.

a. Does FERC staff possess the expertise to complete an independent reliability assessment that (i)
geographically plots each of the specific units identified in EPA’s model for retirement and each unit that has

2
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already retired or announced retirement; and (ii) evaluates the potential regional, state, and local reliability
impacts resulting from such retirements?

Answer: Yes, though as Chairman LaFleur notes in her response, any analysis would be highly dependent on
the assumptions made regarding inputs to the model.

b. Will you commit to having FERC staff complete such an independent assessment prior to October 1, 2014,
so that the public may understand the potential impacts on reliability prior to submitting comments on the
Proposal, due on October 16, 2014? If not, why not?

Answer: As I noted previously, a FERC analysis of the potential impacts on reliability could prove valuable.
1 am concerned we would be unable to produce much of value by October however, because the EPA
proposed rule is so vaguely defined in terms of what would constitute acceptable compliance.

Clean Power Plan Impacts on Electricity Markets

1. Would existing organized wholesale electricity markets have to be redesigned to implement EPA’s
Proposal? For example, are Regional Transmission Organizations (RTOs) prepared to transition from
economic to environmental dispatch? Did EPA consult with FERC regarding the feasibility of switching from
economic to environmental dispatch? What RTO implementation challenges would environmental dispatch
present?

Answer; There has been some speculation that the state and regional carbon compliance plans might
envision requesting FERC to authorize the various RTOs to transition away from the security
constrained economic dispatch model towards some form of dispaich based on carbon emissions. Some
have even suggested RTOs themselves should impose a carbon cost on the market before dispatching
units. Any such changes to the markets would clearly require FERC approval. Should such proposals
be filed, we would have to consider whether they are permissable under the Federal Power Act. As
Chairman LaFleur notes, the Commission has allowed RTOs to acknowledge the operating limits of
certain plants. Also the Commission allows generators to recognize various governmentally imposed
costs like taxes and cap-and-trade schemes, but this is simply a matter of allowing generators to bid-in
costs they have legally incurred. To go beyond that by changing the fundamental market dispatch
algorithms in the ways some have suggested would be a major change, to say the least. EPA did not
consult with me regarding this issue. [ am unaware if they consulted with other FERC employees or
Commissioners.

2. EPA’s Proposal wrongly assumes States dispatch electricity. Given that electricity is actually dispatched by
RTOs or other market operators on the basis of competitive market results, how would State compliance
plans be implemented in electricity markets?

dnswer: If a state compliance plan envisioned changes in market operations, such changes would need to be
proposed to and approved by FERC. The implementation of state compliance plans would strongly depend on
the methodology(ies) used to achieve compliance with the Proposal. As a general matter, implementation
issues in regional markets could increase in complexity as the variability between state implementation plans
in a region increases.

a. Would a State Implementation Plan (SIP) take priority over market dispatch performed by an RTO?
3
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Answer:

As stated in my previous answer, changes to FERC-regulated wholesale markets caused by state compliance
plans would have to be proposed to, and approved by, FERC. If those changes were approved, the extent to
which market dispatch is reprioritized would largely depend on the specific nature of the state compliance
plan. An environmental-based dispatch mechanism, as discussed above, would alter security constrained
economic dispatch by shifting the priority towards carbon output. On a smaller scale, a state compliance
plan that achieves reductions by placing limits on an individual plant’s operations would also reprioritize
market dispatch for that unit.

b. Would a SIP take priority over bilateral contracts between a buyer of power in one State and a seller of
power in another? If so, how, and what is the authority for this?

Answer. Any wholesale sale of electricity such as bilateral contracts entails some form of FERC oversight;
however, the terms of such sales can be highly specific so I would hesitate to predict how a SIP might affect
these contracts,

¢. Would a State have authority to compel the continued operation of existing nuclear power plants if those
plants are not being dispatched in wholesale electricity markets because their bid costs are too high compared
to other generation?

Answer: States do not have authority to unilaterally compel dispatch of a unit in a FERC jurisdictional
wholesale market; however, states retain many regulatory tools at their disposal that could ensure the
continued viability of nuclear plants, even if they are facing difficult market headwinds.

d. How would RTOs reconcile conflicting SIPs within a region?

Answer: I am unable to answer that question at this point due to the uncertainty over what the SIPs might
eventually entail. However, the issue of RTOs dealing with multiple SIPs and the issue of multiple RTOs
within a single state may be extremely challenging and any change to these markets must be approved by
FERC.

3. EPA’s Proposal is silent on the treatment of purchase power agreements and interaction of energy markets
for States that are net importers versus exporters. Do you believe that EPA’s Proposal adequately addresses
interstate power flows?

dAnswer: I have heard questions posed by some states regarding their emissions targets in relation to the
nature of their energy imports and exports. At this point, I have more questions than answers.

4. Do you believe that EPA’s Proposal could result in stranded financial investments for units that have been
retrofitted with emissions controls for other programs, such as EPA’s MATS rule? What impacts could this
have on the owners of stranded assets, wholesale energy markets and consumer electricity costs?

Answer; Yes, I believe the proposal could cause stranded investments. Furthermore, the ambiguity in the

proposed carbon rule undoubtedly makes it very difficult for existing plant owners to know whether they

should invest anything now to comply with other regulatory requirements or whether they should simply pull

the plug on the asset immediately. The impacts of stranded investments vary region fo region. In

traditionally regulated states, consumers may be obligated to pay for stranded investments via the regulatory
4



149

Responses of Commissioner Tony Clark

compact that exists. In states served primarily by wholesale merchant generators, it is likely that the owners
and investors in the companies would bear the costs associated with stranded investments.

Increased Reliance on Natural Gas, Renewables and Energy Efficiency

1. EPA’s Clean Power Plan contemplates natural gas combined cycle (NGCC) plants running at a 70%
capacity factor to displace a significant amount of coal-fired generation. EPA’s regulatory impact analysis
projects pipeline capacity increases of 4-8% beyond base case projections by 2020,

a. Has FERC analyzed whether the natural gas infrastructure exists to reliably serve NGCC plant needs while
preserving reliable gas service for non-power generation use?

Answer: FERC has spent a great deal of time and resources analyzing the changes that may need to happen
due to the increasing reliance on natural gas as a fuel for generating electricity. To this point, FERC has not
been able to assess specifically what the EPA proposed rule would mean in this regard since we do not know
what the implementation plans will look like. However, it is safe to say that the proposed rule would likely
lead to even greater dependency on natural gas, which makes gas-electric coordination efforis even more
critical in future years.

b. Did EPA consult with FERC regarding the adequacy of natural gas infrastructure prior to publishing its
Proposal?

Answer: I'was not consulted, but I reference Chairman LaFleur’s answer with regard to FERC generally.

¢. Given the challenges of gas supply in the most recent winter, and continued concerns about gas
deliverability to certain parts of the country, do you agree with EPA that its modeled capacity increases are
feasible by the initial compliance date of 20207

Answer: Depending on how the various implementation plans turn out, this could be an issue of concern. If’
large numbers of states look to pivot to gas generation over a short period of time, adequate access to
reliable fuel sources will be paramount. This is one reason, as I noted in a previous response, that I believe it
is imperative for an independent, third-party to verify that the implementation plans are designed in such a
way that bulk power reliability is not threatened.

2. Has FERC completed any electric transmission system capability and reliability analysis that demonstrates
that the increases in NGCC plant utilization that EPA assumes in its proposal could replace retired coal-fired
generation are practicable, taking into account the location of the coal plants being retired and the location of
existing NGCC plants?

Answer: Not that I am aware of, and I note Chairman LaFleur’s response indicates not.
3. Has FERC analyzed the integration issues (e.g., voltage control, natural gas backup power, etc.) associated
with a substantial expansion and deployment of intermittent rencwable energy resources, as contemplated by

EPA’s Clean Power Plan? Did EPA consult with FERC regarding these integration issues?

Answer. I reference Chairman LaFleur’s response, and separately note that these issues are legitimate
operational concerns when integrating large amounts of intermittent resources into the grid. A great deal of

5
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work is going Into addressing integration issues through the efforts of individual utilities, RTOs, reseorch
entities, FERC and others, in addition to NERC.

4. Has FERC studied whether under the EPA Proposal additional transmission lines would need to be built to
integrate more renewables, where the lines may be built, and how long it may take to site, permit and build
these lines? Has FERC estimated the cost of transmission necessary to supply increased renewable resources
under EPA’s Proposal?

Answer: 1 do not believe FERC has done so, but given the uncertainty of what compliance plans might entail,
it is probably still too early to tell.

5. The Clean Power Plan would facilitate the rapid expansion of renewable resources, particularly rooftop
solar underwritten by long-term leases.

a. Has EPA requested, and has FERC conducted, an analysis of the potential reliability impacts associated
with a rapid rise in the use of variable generating sources?

Answer: Please refer to Chairman LaFleur's response.

b. Do you believe that rapid changes in the use of variable generation sources could pose challenges to
electric reliability on a local or national basis?

Adnswer: If not properly accounted for and managed, yes.

6. The Clean Power Plan contemplates significant increase in energy efficiency and demand-side
management. How would the increased role of energy efficiency and demand-side resources impact
wholesale energy markets? Reliability? Can FERC regulate such resources, particularly given the recent court
ruling vacating FERC’s Order No. 7457

Answer: Again, I would suggest it is too early for me to be able to definitively answer that question because I
do not yet know what the various compliance plans will entail, but it would appear demand side management
will be a part of many of them. In the DC Court of Appeals decision, I found the majority opinion to be
correct in many respects (especially as it related to compensation of demand response) and not unveasonable
as it related to the jurisdictional question. Nonetheless, the Commission did request a partial rehearing en
banc related to the issue of jurisdiction. Ultimately, I believe given an adequate transition time, even if the
DC Court decision stands, it is far from the end for demand response. It would simply mean that demand
response would need to participate in the retail (state) side of the market rather than in the wholesale
(FERC) side. Even still, demand reductions would continue to be used as a tool for meeting reliability needs.
Therefore, regardless of who wields the jurisdictional hammer, regulatory agencies must continue to pursue
adequate rules governing energy efficiency and demand response operations in order to ensure system
reliability.
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The Honorable Tony Clark
Commissioner .
Federal Energy Regulatory Commission
888 First Street, N.E,

Washington, D.C. 20426

Dear Commissioner Clark:

Thank you for appearing before the Subcommittes on Energy and Power on Tucsday, July 29, 2014,
to testify at the hearing entitled “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reliability Challenges.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open
for ten business days to permit Members to submit additional questions for the record, which are attached.
The format of your responses to these questions should be as follows: (1) the name of the Member whose
question you are addressing, (2) the complete text of the question you are addressing in bold, and (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a transmittal
letter by the close of business on Wednesday, August 27, 2014, Your responses should be mailed to Nick
Abraham, Legistative Clerk, Commitice on Energy and Commerce, 2123 Rayburn House Office Building,
Washington, D.C. 20515 and e-mailed to

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,
o MM‘
Ed Whitfield
Chairman
Subcommittee on Energy and Power
¢c: The Honorable Bobby L. Rugh, Ranking Member, Subcommittee on Energy and Power
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Dear Commissioner Clark:

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, July 29 2014,
1o testify at the hearing entitled “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reliability Challenges.”

Pursuant to the Rules of the Commiitee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member who question you are addressing, (2) the complete text of the question you are addressing in bold,
and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on Wednesday, August 27, 2014, Your responses should be to
Nick Abraham, Legistative Clerk, Committee on Energy and Commerce, 215 Rayburn House Office
Building, Washington D.C. 20525 and e-mailed to Nick Abraham@mail. house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Ed Whitfield
Chairman
Subcommittee on Energy and Power

cc: The Honorable Bobby L. Rush, Ranking Member, Subcommittes on Energy and Power
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Additional Questions for the Record

The Honorable Ed Whitfield

1.

How many times did you or your staff meet with EPA to discuss the Clean Power Plan proposal?
Answer; Zero, as it relates to me and my advisors.

Do you view EPA’s proposed Clean Power Plan as an "energy plan™ or a "pollution control” rule?
Please explain your response.

Answer: It is clearly an energy plan, albeit one promulgated in the name of limiting carbon emissions. In my
mind, a pollution control rule would specifically seek to limit a pollutant from an emission source. It would
define the scope of the problem and be able to quantify specific health benefits associated with a certain
reduction in the pollution, A pollution control plan relies on data to enumerate precisely what is an
environmentally acceptable amount of a pollutant to be released, and then sets about to reduce the emission of
that poliutant accordingly. In short, a pollution control rule focuses on the pollutant itself.

A comprehensive energy plan is a much different creature. An energy plan is marketed to the public as a
means to achieve any number of public policy goals, which could include, but are not limited to things like:
job creation, affordability, energy security, price stability, reliability, and economic efficiency. Environmental
benefits can be a part of an energy plan, but they are typically just one of many outcomes considered in a
comprehensive package of proposals.

The Clean Power Plan looks much more like the latter than the former, It goes far beyond merely controlling
poliution at its emission source, as has traditionaily been the case in EPA power sector rules. Instead, EPA’s
proposed targets rely on assumptions regarding state (or regional) programs such as cap-and-trade schemes,
carbon taxes, renewable portfolio standards, system dispatch, energy efficiency standards and codes, and state
public utility commission decisions related to integrated resource plans and rate designs, all of which are
outside the EPA’s pollution control jurisdiction. By filing a state plan that includes these components, a state
may be required to seek EPA approval for any changes that it makes to the energy programs included in the
plan. The catch is EPA appears to lack authority to compel such action by the states. Thus, the Clean Power
Plan offers suggestions of things that it would find acceptable in a state implementation plan. This is what the
EPA has termed as state “flexibility.” As I noted in my original testimony, this leaves states with a true
dilemma. A state can choose to voluntarily submit a state implementation plan to the EPA and thereby forfeit
future energy policy decisions and regulatory control over their utilities, Or it can roll the dice and see what a
federal implementation plan will look like. Because EPA has failed to provide guidance to the states by
outlining a federal implementation plan, I can only imagine the difficult decision states will face when trying
to decide what course to take.

Would you agree that the proposed Clean Power Plan gives EPA a certain amount of control over State
decisions regarding the generation, supply and consumption of power, particularly if State renewable
energy and energy efficiency programs are included in an EPA-approved State Implementation Plan?

Answer: Yes, Lagree with that statement,

As the D.C, Circuit Court recently held, FERC lacks authority to dictate how States plan and operate
their energy systems. Are you aware of any statatory authority that permits EPA to mandate that
States restructure their electric systems and subject State energy decisions to federal oversight and
control?

Answer: 1am not aware of any such direct statutory authority. Of course, any power sector regulation, even
those properly promulgated, will have some level of indirect impact on what actions a state may take.
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5. To what extent does FERC have authority over State utility and resource planning? Are you aware of
any statutory authority giving EPA greater authority in this area than FERC?

Answer: | am unaware of any statutes giving EPA greater authority than FERC in these areas, FERC
authority is limited by the powers granted to it by Congress under the Federal Power Act, and other controlling
statutes. Because the electricity delivery system is so interconnected, FERC decisions in areas in which it does
have clear authority (such as bulk electric system reliability, wholesale electricity markets or interstate
electricity transmission) can sometimes have an indirect impact on matters that are reserved to the states (and
vice versa).

6. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010 and 2020 in response
to the Clean Power Plan and other factors, such as EPA’s previously finalized Mercury and Air Toxic
Standards (MATS) rule. What do you view as the potential reliability impacts resulting from the loss of
180 gigawatts of generation over the next 6 years?

Answer: This is a very real challenge, especially in certain parts of the country, such as the Midwest. FERC
has already seen an uptick in System Support Resource (SSR)' filings before it, but system planners are
pointing to a greater challenge over the next few years. As of June 2014, MISO was projecting 2 2.3 GW
shortfall in its planning reserve margin for its North/Central subregions for the 2016/2017 timeframe, and this
is prior to accounting for EPA’s proposed section 111(d) regulations. Using data gathered through survey
efforts with the Organization of MISO States, MISO projects that its planning reserve margin will shrink to
12.5% by 2016, which would fail to meet the industry reliability standard of only encountering a reliability
event 1 day in 10 years.” A 12.5% reserve margin would double the probability of a loss of load to 2 days in
10 years. Should margins shrink further, the danger of loss of load would grow exponentially. For example,
were reserve margins to dip as low as 4.8%, MISO calculates 3 reliability event days per year (without
emergency procedures being implemented). As a point of reference, MISO’s historical planning reserve
margin has been over 20%, which more than meets the 1 day in 10 years standard. Utilities and their
regulators (state and FERC) are attempting to address these challenges so that capacity needs are met, but I
would not suggest this will be a simple task.

Beyond the difficulties associated with meeting reliability challenges in such a short timeframe, maintaining
grid reliability over the next few years, in light of environmental regulations, will require significant
investment and out of market expenditures (such as SSR agreements). Utilities and their regulators loathe
letting reliability suffer, so the issue ultimately becomes one of keeping the lights on and the furnaces running,
sometimes at significant expense. Unfortunately, that could come at a very high consumer cost, absent a
willingness to curtail load.

7. Would you be supportive of EPA including in its final Clean Power Plan a "reliability safety valve' that
provides FERC greater authority to prevent the refirement of reliability critical generating units?
‘What might such a safety valve look like?

Answer: I would support a reliability safety valve. One way to effectuate a safety valve would be to ensure
that no state, federal, or regional implementation plan shall take effect until such time as FERC certifies that
the implementation plan, taken together with other implementation plans, will not have a detrimental effect on

! Generally, S8Rs are defined as generation resources in the region of the Midcontinent Independent System Operator,
Inc. (MISO) that seek to retire for various reasons, but that are compelled to enter into out-of-market agreements to
remnain in operation for reliability purposes.

? See MISO's 2016 Resource Adequacy Forecast, located at:
https://www.misoenergy org/Library/Repository/Meeting%20Material/Stakeholder/S A WG/2014/20140603/20140603%2
0SAWG%20Item%2003%202014%200MS -MIS0%20Survey%20Update. pdf.

3
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10.

bulk electric system reliability. In making its certification decision, FERC would need to employ an open and
iransparent process, and avail itself of information that resides with institutions such as the North American
Electric Reliability Corporation and the various regional planning entities and RTOs/ISOs. Furthermore, as |
noted in my answer to question 6, because reliability and cost are so intertwined, 1 believe an important part of
a reliability safety valve would be an associated cost safety valve, so that the impact on both reliability and
cost could be considered as a package. .

Has EPA advised you about how the Clean Power Plan would work in states with multiple Regional
Transmission Organizations (RTOs) or states with RTO members and non-RTO members or states
with no RTO members? If yes, how would the plan work according to EPA?

Answer: EPA has not provided me with any such informatjon.

EPA analyzed a set of compliance scenarios referred to as "Regional" scenarios. The regional scenarios
allow emission rate averaging across affected sources within six multi-state regions, informed by North
American Electric Reliability Corporation (NERC) regions and Regional Transmission Organizations
(RTOs). What role docs FERC see for itself in overseeing such regional compliance efforts?

Answer: Without knowing more about the specifics of the various plans that might emerge, that is a difficult
question for me to answer. But as a general matter, FERC authority derives from the Federal Power Act and
other applicable statutes, not the environmental laws that EPA is charged with implementing, As Inoted in
my previous testimony, there is a risk the Federal Power Act and the Clean Air Act could be drawn into
conflict.

EPA's proposal specifically encourages States to consider the following strategies to reduce GHG
emissions: demand-side energy efficiency programs; renewable energy standards; efficiency
improvements at plants; dispatch changes; co-firing or switching to natural gas; construction of new
Natural Gas Combined-Cycle plants; transmission efficiency improvements; energy storage
technology; retirements; expanding renewables like wind and solar; expanding nuclear; market-based
trading programs; and energy conservation programs.

a. Would you agree the above items relate more to energy planning than to environmental protection?

Answer: Yes. This is especially true given the fact that, barring action from other GHG emitting nations, the
proposed rule itself would do little to appreciably address the overall amount of carbon in the atmosphere.

b. Do you believe EPA has the expertise to be in the energy planning business?

Answer: No, and I have become increasingly concerned that the EPA does not fully appreciate the
complexities, difficulties, and costs associated with clectricity reliability.” As I stated in my previous
testimony, while it is too early for FERC to be able to model or know exactly what the proposed rule will mean
for reliability and costs, the trend line is clear. Our electric system is becoming “tighter” with each passing
year; that is to say, the margin for error is becoming slimmer as our energy grid is forced to make a rapid
transition. Climate activists often note that we should not ignore the scientists who are raising red flags about

* “In proposing the draft rule last month, Environmental Protection Agency Administrator Gina McCarthy said concerns
about reliability were overblown, especially in connection with extreme weather. "I'm tired of people pointing to the polar
vortex as a reason not to act on climate,” she said.” Wall Street Journal, July 30, 2014.

hitp://online.wsi.com/articles/energy -regulators-say-epas:

-ctimate-rule-poses-grid-challenges-1406659902
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carbon emissions. Iwould ask EPA to not ignore the engineers and system planners who are raising red flags
about reliability. It would be an act of hubris to suggest that we should disregard what these experts are telling
us about how the system is performing during “stress tests” such as periods of cold weather. The New England
region, which has arguably gone further than any other in already adopting what EPA envisions in its Clean
Power Plan, is a case study in the pitfalls associated with making this transition rapidly. Electricity prices in
New England far exceed the national average, and reliability is a very real challenge during critical portions of
the year. The fact that we have not yet had a major loss of load event in this region has as much to do with
good fortune as good planning. But counting on continued good fortune is a poor long-term strategy.

¢ Is there anything on this list that would be within the jurisdiction of States?

Answer; Yes. Many of the items on the list are state jurisdictional, especially those things that are directly tied
to the retail or end-use consumer markets.

d. Is there anything on this list that may directly or indirectly impact FERC jurisdiction?

Answer: Yes. ltems that relate to interstate transmission of electricity and wholesale energy markets, to name
a few, implicate FERC. To the degree an EPA rule directly attempts to change FERC jurisdictional market
dispatch rules, there could be a clear conflict between the Federal Power Act and the Clean Air Act.

In July, the National Association of Regulatory Utility Commissioners (NARUC) approved a resolution
seeking to:

preserve States' authority to decide the type, amount and timing of new or existing generation
facilities that will be constructed or maintained within the State to achieve legitimate State
policy objectives;....te safeguard and guarantee States' continued right to operate programs to
procure new generation or maintain existing generation for reliability, affordability and
environmental purposes....; and to ensure that nothing in the Federal Power Act be deemed to
preempt or prohibit such activity by the States.

Do you view EPA's Clean Power Plan as impacting any of these areas which NARUC has expressly
resolved to preserve? How so?

Answer: Being that the resolution quoted specifically refers to the Federal Power Act, which is administered
by FERC, I have been under the assumption that the resolution is primarily related to state concerns over
FERC itself potentially encroaching on state authority. As with regard to the opinion of NARUC or its
individual state members related to the Clean Power Plan, I can only speculate. However, I would note that the
Clean Power Plan goes much further in implicating traditional state authority over the energy sector than
anything that has been promulgated to date by FERC under the auspices of the FPA.

EPA estimates that its existing power plant carbon standards “will not raise significant concerns over
regional resource adequacy or raise the potential for interregional grid probl ” Yet, the L.A. Times,
in an article entitled “U.S, electricity prices may be going up for good,” recently concluded that EPA's
power plant retirement projections for its Mercury and Air Toxic Standards (MATS) rule “turned out
wrong almost immediately.” Do you believe EPA could be again underestimating the reliability impact
of its regulations?

Answer; Yes. Please refer to my answers to questions 6 and 10(b).

EPA says that “central” to its proposed rule is “[t}he fact that generation at one EGU can be substituted
for generation at another.” EPA seems to suggest that a megawatt generated in Hlinois can substitute
for a megawatt generated in New York. This seems like a simplified understanding of how the grid

3
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functions. Would you agree?

Answer: It would be a sweeping, and incorrect, assumption to simply say that all megawatts are equal when it
comes to reliability within or across regions. Beyond transmission and fuel constraints (such as lack of
available pipeline capacity) that can impact the deliverability of electricity, there are numerous other factors to
consider. For example, certain generators may be located in exceptionally important areas for matters such as
voltage support or reactive power. For purposes of reliability, there are many factors to consider beyond gross
generating capacity for a region. This is why transitions in the energy grid necessitate rather long lead times
and granular analysis.

In order to offset reductions in actual capacity, EPA appears to assume that there will be a significant
reduction in load through energy efficiency programs sufficient to offset any resource adequacy issues
that may result from such retirements. Given that EPA cannot mandate that individual citizens reduce
their energy consumption, do you think EPA can reasonably rely on such reductions to ensure
reliability?

Answer; | would be uncomfortable simply assuming that energy efficiency itself will be enough to reduce
demand to a level that retirements are not an issue. While energy efficiency is an important tool for using
electricity wisely, I can envision many situations where it is unlikely that it alone would be enough to
overcome a large raft of retirements or native load growth, For regions that are experiencing larger than
average load growth due to strong economic growth, this will be a particular challenge. No amount of energy
efficiency would be able to overcome the thousands of megawatts of load growth in my home state of North
Dakota due to the Bakken oi} boom, to use just one example. In addition, energy efficiency itself can reach a
point of diminishing returns, whereby the costs of energy efficiency measures begin to outstrip the value of the
load reductions associated with it. This is why, traditionally, regulators have encouraged only “all cost
effective” energy efficiency measures be undertaken.



158

Commissioner Tony Clark’s 8-27-14 Responses

The Honorable David B. McKinley

1. This January, during the "Polar Vortex", electricity customers in the PJM region experienced significant
abrupt increases in their electricity costs, with bills rising to several times their normal levels. These
price spikes were caused, in part, by significant generation outages during January, despite these
generation reseurces receiving billions of dellars a year in advanced payments in exchange for their
being available to provide energy during peak periods, whether in the extreme heat of the summer or the
extreme cold of the winter. I am concerned that the causes of this situation have not been understood
well enough to prevent it from happening again. Do you think you fully understand what happened and
can assure us it isn't going to happen again? Has the Commission conducted a comprehensive root
cause investigation and analysis of the situation, or directed PJM or the PJM Independent Market
Monitor ("IMM") to do so?

a. If yes, have those results been released publicly?
Answer: Please refer to my answer in b,
b. ¥ no, why not?

Answer: The Commission and the RTOs/ISOs continue to analyze January market operations and generation
outages, As discussed in detail in Chairman LaFleur’s response, the Commission held a technical conference
on April 1, 2014 to explore the impacts of the season’s cold weather events on the RTOs/ISOs, and discuss
actions taken to respond to those impacts,” PJM conducted an investigation of last January’s extreme weather
events in its region, and issued a public report on May 9, 2014.> The Commission and the RTOs/ISOs are
currently investigating ways to enhance the RTO/ISO markets to ensure reliable and cost-effective resource
performance, especially during constrained periods such as those seen in January. Our Office of
Enforcement’s regular surveillance program also continues to analyze market participant behavior to guard
against manipulation and uncompetitive market outcomes,

The environmental conditions experienced this past winter stressed the supply/demand balance in the PIM
region to levels not previously seen by PIM. Demand for electricity in January hit an all-time winter peak and
PIM experienced eight of its ten highest winter demands within a matter of weeks. At the same time, supply
reserves were deflated as generation outages occurred at levels much higher than normal outage rates. During
the all-time winter peak on January 7%, PJM experienced a 22% forced outage rate, with a total of 40,200 MW
unavailable due to forced outages. PIM reports that this was far above the historical forced outage average
rate of 7%. According to PJM, outages were caused by a variety of factors, including the cold, the stress of
extended run times, natural gas interruptions and fuel-oil delivery problems. Specifically, PIM states that 42%
of forced outages on January 7" were due to equipment failures, while 24% of the forced outages were
attributed to a lack of fuel to start up and/or run generating units, During this time, natural-gas-fired generators
accounted for 47% of the unavailable megawatts and coal-fired generators were 34%. While PJM maintained
reliability through emergency procedures and enhanced communications, market prices escalated to over
$1,800 per megawatt-hour to reflect the constrained operating conditions. PIM also reports that natural gas
scheduling issues caused most of the $597 million in out-of-market make-whole charges for January 2014.

The extreme weather events in January tested grid reliability and market performance. 1 cannot provide
complete assurance that measures will be implemented by the RTOs/ISOs before next winter that will prevent

* See Winter 2013-2014 Operations and Market Performance in RTOs and 1SOs, located at:
http:/Awww.ferc.gov/CalendarFiles/20140401083844-Staff%20Presentation. pdf.

5 See PIM’s Analysis of Operational Events and Market Impacts During the January 2014 Cold Weather Events, located
at: http:/fwww.pim.com/~/media/committces-groups/task-forces/cstf720140509/20140509-item-02-cold-weather-
report.ashx.
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price spikes under similar extreme weather events as those seen in January. Besides the prolonged periods of
bitter cold, market operations in the RTOs/ISOs were affected by generator performance and procurement,
fuel security and flexibility, and communications. The Commission and RTOs/ISOs are actively addressing
each of these issues, with the hope of strengthening system operations on an expedited basis. A list of some of
these activities can be found in Chairman LaFleur’s responses to questions 2, 5, and 7.

What efforts has the Commission undertaken, or directed PJM and the IMM to undertake, to identify
potential solutions to the generation performance problems that occurred during January 2014 in the
PJM region?

Answer: Please refer to the response submitted by Chairman LaFleur.

. Has the Commission determined whether any generation outages were reflective of attempts to

manipulate market-clearing prices?

Answer: Please refer to the response submitted by Chairman LaFleur.

We understand that the delivered price of natural gas rose to historic highs in the PJM region during
January 2014, and that these unprecedented delivered prices for natural gas were primarily the result
of extraordinarily high prices for capacity on interstate natural gas pipelines in the PJM region. Has the
Commission conducted a comprehensive root cause investigation and analysis, or directed PJM or the
PJM Independent Market Monitor ("IMM") to conduct a comprehensive root cause investigation and
analysis, of the unprecedented natural gas prices that surfaced in the PJM region during January 20
14?

a. Ifyes, have those results been released publicly?
Answer; Please refer to the response submitted by Chairman LaFleur.
b. Ifne, why not?

Answer: Please refer to the response submitted by Chairman LaFleur.

What efforts has the Commission undertaken, or directed PJM and the IMM to undertake, or directed
interstate natural gas pipeline operators to undertake, to identify potential solutions to the natural gas
deliverability problems that occurred during January 2014 in the PIM region, either by better
optimizing the use of existing assets or by constructing new assets or both?

Answer: Please refer to the response submitted by Chairman LaFleur.

Has the Commission determined whether any natural gas deliverability problems were reflective of
attempts to manipulate natural gas prices or electricity market clearing prices?

Answer: Please refer to the response submitted by Chairman LaFleur.

Price increases for natural gas and electricity in the PJM region, and elsewhere, are very concerning to
me., My constituents in the PJM region have asked me to ensure that markets have been, and are,
functioning properly and that prices have not been increased by speculation or manipulation. Itis now
July, can you assure me that FERC intends to have answers to these questions about natural gas and
electricity pricing BEFORE next winter?

Answer: 1, too, am concerned about the impacts of manipulative behavior on the price of natural gas and
8
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electricity prices. While 1 have reviewed the response submitted by Chairman LaFleur and concur with it, 1
also provide you with the assurance that I will do my part to promote efforts that further the proper functioning
of markets and support investigations into the effects of speculation and manipulation on market prices.

In the Clean Power Plan proposed rule's Regulatory Impact Analysis, EPA notes that the Integrated
Planning Model (IPM) was used to project the impact of the rule on electricity prices. The
documentation for the IPM on EPA’s website explains that the model assumes both perfect competition
and perfect foresight. The former means that “IPM does not explicitly eapture any market
imperfections such as market power, transaction costs, informational asymmetry or uncertainty.” The
latter “implies that agents know precisely the nature and timing of conditions in future years that affect
the ultimate costs of decisions along the way.” Does FERC agree that such a model can accurately
capture how the proposed rule will impact prices? What are some likely differences in the actual
implementation of the rule and this model?

Answer: Ican only speculate about whether this model is suited to accurately capture the price impacts of the
rule. Based on the description you provided above, the model appears to be based on theoretical assumptions
and not the practical realities of market operations. If this is correct, the result could be an inaccurate estimate
of the impact of the rule on electricity prices.

9. Achieving compliance with the proposed rule will require a replacement of higher carbon dioxide

emitting resources with new lower or zero-emitting units. Yet a recent study by Christensen Associates
commissioned by the Electric Markets R ch Foundati luded that the RTO markets “do not
and cannot address long-term capacity needs.” The study also found that "[blilateral forward
contracting remains key under any market design for locking in revenues and facilitating financing of
new resources. Contrary to this key necessity, however, the RTO markets include some design elements
that impede long term investments and long-term bilateral contracts.” What steps does FERC intend to
take to ensure that RTO markets do not impede bilateral contracting needed for new resource
development that will be required for state compliance with the rule?

Answer: Please refer to the response submitted by Chairman LaFleur.

. Within the retail access states, most of the generation is no longer owned by vertically-integrated

utilities and instead is under merchant ownership. There is no state or Iocal jurisdiction over these
merchant generation owners regarding whether to continue to operate or close a plant or what types of
generation technology should be built. Does FERC see any difficulties in implementation of the proposed
rule in states with large amounts of merchant generation?

Answer: For those states that have chosen to enact retail restructuring, merchant generators will decide
whether their operations can remain economic under new environmental regulations. To the extent the Clean
Power Plan results in further retirements of baseload resources such as coal-fired generation, additional
investment and/or demand-side initiatives may be necessary to maintain reliability. Market prices would be
expected to respond accordingly. As [ indicated in my response to Question 7 submitted by Chairman
Whitfield, 1 strongly believe the Clean Power Plan should include reliability and cost safety valves.

While generators participating in FERC-regulated markets are permitted to recover costs incurred to comply
with environmental regulations, I am reluctant to accept the proposition that FERC should redesign the
wholesale electricity markets to accommodate EPA regulations. FERC authority derives from the Federal
Power Act and other applicable statutes, not the environmental laws that EPA is charged with implementing.
As Inoted in my previous testimony, there is a risk the FPA and the Clean Air Act could be drawn into
conflict if FERC finds it necessary under the FPA to alter or reject a proposed EPA compliance mechanism.
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Commissioner Tony Clark’s 8-27-14 Responses

The Honorable Gene Green

Mr. Clark, EPA's rule seems to assume our transmission grid will not require much, if any, changes as a
result of retirements, decreased margins, or renewable sources whether they be large scale or residential.

L

Commissioner Clark, in different regions of the country, what entities are respoasible for building and
maintaining new and existing transmission? What challenges do they face?

Answer: In practice, until this point, the large majority of electricity transmission in the country has been built
and maintained by incumbent utility providers. In some regions this is done under the umbrella of
independent grid operators like RTOs and 1SOs. In other parts of the country, it is done within the context of a
state regulated, vertically integrated monopoly utility company operating in a “non-market” region. Recent
years have seen a few different business models emerge beyond just traditional incumbent providers. The
nation now has a number of either merchant transmission companies or standalone independent transmission
providers that see the building and maintenance of transmission as a potentially profitable line of business.
The challenges transmission-owning companies face is as numerous as the regions in which they operate. The
siting of large regionally beneficial projects is often raised as a challenge, especially if lines cross multiple
siting jurisdictions. Access to adequate returns on equity when compared to less logistically difficult
distribution assets is often raised as another challenge. Non-incumbent providers will often discuss the
challenges of breaking into a business in which the incumbent providers have a number of advantages such as
access to exiting rights of way and, in some states, a right of first refusal to construct.

2. Is EPA’s assumption reasonable given existing challenges?

Answer: While I cannot speak to EPA’s entire set of assumptions, to the degree it contemplates a heavy
reliance on intermittent sources of energy; [ believe it would be unreasonable to assume there will not be
necessary changes. Whether large-scale renewables or small-scale residential installations, to the degree
variable sources of energy become an even larger portion of our energy mix, there will need to be significant
investments and changes made to accommodate their integration. In the case of large renewables like utility-
scale wind and solar, transmission investments are likely to be needed to hook-up remote generation to the
existing transmission grid, and to diversify the grid so that congestion and energy deliverability are improved.
Similarly, large net increases in small-scale intermittent distributed resources like rooftop solar can have a
major effect on the workings of the bulk electric system. In both cases, the parameters by which system
operators maintain the reliability of the grid will need to be taken into consideration. Voltage support and
reactive power needs must be accounted for when considering the addition of renewable generation and the
retirement of existing thermal generation. While these obstacles may not ultimately prove to be
insurmountable, neither should we minimize the challenges they present in terms of time, cost or
implementation. Both state and federal regulators will be grappling for some time with issues related to
reliability, operability and cost causation/allocation as they relate to variable energy resources.

Are there potential reliability issues that EPA could have missed in their tra ission assumptions?

Answer: In my experience, one of the most challenging issues transmission developers face is the long lead
times involved. From concept to completion, large transmission projects are years in the making. Any energy
plan that rests on the assumption that these upgrades will be made in a short timeframe is probably
underestimating the reality of what it takes to get transmission built. Furthermore, there is at least some
reason to be concerned that actions FERC itself has taken related to Order No. 1000 compliance filings could
exacerbate this problem. As I have noted in a number of separate statements 1 have attached to FERC Order
No. 1000 compliance determinations, to the degree FERC mandates an unrealistic bureaucracy in the planning
processes, the counterproductive effect could be an increase in litigation and construction lead times.
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Responses of Norman C. Bay
To Committee on Energy & Commerce
Subcommittee on Energy & Power
Preliminary Questions for the Federal Energy Regulatory Commission

The following questions relate to the U.S. Environmental Protection Agency’s (“EPA”) recently
proposed “Clean Power Plan.” See Carbon Pollution Emission Guidelines for Existing Stationary
Sources: Electric Utility Generating Units, 79 Fed. Reg. 34830 (June 18, 2014), referred to
herein as the “Proposal” or “Clean Power Plan.”

Interagency and State Coordination

1. During an Energy & Power Subcommittee hearing on June 19, 2014, EPA Acting Air
Administrator Janet McCabe testified that electric reliability “was paramount in our
minds as we worked through the proposal” and that EPA “consulted with FERC and
DOE and other agencies that have this as a chief responsibility.” She stated that “I or
my staff have consulted with staff at FERC, They are part of the interagency review
process that we always go through, and so they have given us their input on electric
reliability.”’

a. Describe each consultation you have had with EPA regarding the Proposal,
including where it occurred, the date(s) on which it occurred, with whom it
occurred and identify any other participating agencies. Also provide details of
the outcome of those consultations and relevant materials relating to those
consultations.

Answer: In my duties as the Director of the Office of Enforcement, | have not had any
consultation with EPA regarding the proposal. With respect to consultation staff from other
offices within the Commission has had with EPA, please see the responses of the Acting
Chairman. However, I believe that the Commission should engage with a range of entities,
including the EPA, the Department of Energy, state officials, NERC, RTOs/ISOs, and industry
concerning the proposal, and my understanding is that staff has been doing so.

b. Did EPA request that FERC provide written advice or an analysis regarding the
potential impacts of the Proposal on the reliability of the electric grid? If yes,
provide a copy of the request and any resulting advice or analysis.

Answer: Please see my response to Question 1.a.
¢. Are you aware of any outreach by EPA to the North American Electric

Reliability Corporation (NERC) regarding reliability impacts prior to issuing
the Proposal? If yes, to your knowledge what was the nature of that outreach?

! Further, the Proposal states that “EPA has met on several occasions with staff and managers from the
Department of Energy and the Federal Energy Regulatory Commission to discuss our approach to the rule and its
potential impact on the power system.” See 79 Fed. Reg. at p. 34899,
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Answer: Please see my response to Question 1.a.

2. The Proposal includes a Technical Support Decument entitled “Resource Adequacy and
Reliability Analysis.” See EPA-HQ-OAR-2013-0602-0368.

a. Did FERC prepare this analysis?

Answer: Please see my response to Question 1.a.

b. To your knowledge, did NERC prepare this analysis?

Answer: Please see my response to Question l.a.
¢. To your knowledge, did FERC or NERC assist in the preparation of this analysis
or consult with EPA regarding its preparation or its results? Please provide relevant

details and materials.

Answer: Please see my response to Question 1.a.

d. Did FERC have an opportunity to review this analysis before the Proposal was
announced?

Answer: Please see my response to Question L.a.

¢. Has FERC independently reviewed this analysis? Does FERC agree with EPA’s
conclusion that the “propesed rule will not raise significant concerns over regional
resource adequacy or raise the potential for interregional grid problems”? See 79
Fed. Reg. at p. 34899.

Answer: My understanding is that FERC staff is still reviewing this analysis. That said, my
understanding is that EPA’s proposal offers broad flexibilities that will empower states to design
state implementation plans that ensure resource adequacy and reliability. The proposal does not
impose any plant-specific requirements, so any generating units needed to ensure reserve
margins can remain in service to meet peak loads even if they are dispatched less intensively in
order to reach state-wide emissions targets. In addition, the proposal does not require any
compliance until 2020, and it gives states flexibility over a ten-year period through 2029 to reach
their overall emission rate targets. Once I am sworn in, I look forward to discussing these issues
with my colleagues on the Commission and engaging with the EPA, DOE, state officials, NERC,
RTOs/ISOs, and industry.

3. The Proposal states that the “EPA and other federal entities, including . . . the Federal
Energy Regulatory Commission (FERC) . .. are committed to sharing expertise with
interested states as they develop and implement their plans.” Please explain when and in
what manner FERC expressly “committed” to sharing its expertise with States. Please
provide relevant details and materials.
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Answer: Please see my response to Question 1.a. However, I look forward to continuing the
Commission’s collaborative working relationship with the states and NARUC. Because both
FERC and state regulators are charged with protecting the public interest, they share a common
interest and responsibility. It is important for FERC and state regulators to have a cooperative
relationship while respecting each other’s jurisdiction. If confirmed, I look forward to working
with my state colleagues, including through continued coordination with the National
Association of Regulatory Utility Commissioners (NARUC).

Clean Power Plan Impacts on Fuel Diversity and Electric Reliability

1. Has FERC independently analyzed EPA’s Clean Power Plan to determine the impact it
could have on generating unif retirements and potential impacts on fuel diversity and
electric reliability? If yes, what were the results of this evaluation? If not, does FERC
intend to independently analyze the Proposal to evaluate potential impacts on fuel diversity
and electric reliability?

Answer: My understanding is that FERC staff has not specifically analyzed the impact EPA’s
proposal could have on generating unit retirements and potential impacts on fuel diversity and
electric reliability.

2. EPA projects nearly 180 gigawatts of generation eapacity will retire between 2010 and
2020 in response to the Clean Power Plan and other factors, such as EPA’s previously
finalized Mercury and Air Toxics (MATS) rule. EPA’s Option 1 model specifically
identifies each electric generating unit expected to retire by 202¢ by name, location, and
capacity. See EPA-HQ-OAR-2013-0602-0368 and EPA-HQ-OAR-2013-0602-0220.

a. Does FERC staff possess the expertise to complete an independent reliability
assessment that (i) geographically plots each of the specific units identified in EPA’s
model for retirement and each unit that has already retired or announced
retirement; and (i) evaluates the potential regional, state, and local reliability
impacts resulting from such retirements?

Answer: My understanding is that FERC staff is capable of doing these assessments.
b. Will you commit to having FERC staff complete such an independent assessment
prior to October 1, 2014, so that the public may understand the potential impacts on
reliability prior to submitting comments on the Proposal, due on October 16, 20147

If not, why not?

Answer: Please see the response of the Acting Chairman.

Clean Power Plan Impacts on Electricity Markets
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1. Would existing organized wholesale electricity markets have to be redesigned to
implement EPA’s Proposal? For example, are Regional Transmission Organizations
(RTOs) prepared to transition from economic to environmental dispatch? Did EPA consult
with FERC regarding the feasibility of switching from economie to environmental
dispatch? What RTO implementation challenges would environmental dispatch present?

Answer: EPA’s proposal offers broad flexibilities that will empower states to design state
compliance plans that ensure resource adequacy and reliability, In the past, the RTO and ISO
markets have been able to successfully integrate state and regional environmental requirements
into their economic dispatch. Currently, resources are generally dispatched by the markets based
on cost {(or bids), but also in compliance with other applicable laws. For example, applicable
laws may limit generators to running only a fixed number of hours in some areas, and may limit
the dispatch of hydropower resources based on various environmental factors.

2. EPA’s Proposal wrongly assumes States dispatch electricity. Given that electricity is
actually dispatched by RTOs or other market operators on the basis of competitive market
results, how would State compliance plans be implemented in electricity markets?

Answer: Please see my answer to Question 1 in this section. In addition, the electricity market
structure in each state may be an important factor in determining how state compliance plans will
be implemented in wholesale electricity markets. For example, in states that have not
restructured their electricity market or joined an RTO, state regulators generally approve the mix
of generating resources and demand-side measures that their vertically-integrated utilities will
dispatch to serve their customers, through Integrated Resource Planning (IRP) processes or other
regulatory tools, Even in regions where an RTO dispatches resources to serve load, many states
have not restructured their retail markets and have retained the vertically-integrated utility
model. Further, as noted above in response to Question 1 concerning the impacts on electricity
markets, in the past, the RTO and ISO markets have been able to successfully integrate state and
regional environmental requirements into their economic dispatch.

a. Would a State Implementation Plan (SIP) take priority over market dispatch
performed by an RTO?

Answer: Please see my answer to Question 1 in this section. Further, whether and how RTO
dispatch will be affected will depend on how states implement the final requirements
promulgated by EPA. If changes to market dispatch rules are necessary to ensure just and
reasonable rates, FERC would have a role in reviewing those rules.

b. Would a SIP take priority over bilateral contracts between a buyer of power in
one State and a seller of power in another? If so, how, and what is the authority for
this?

Answer: EPA’s proposal offers broad flexibilities that appear to allow states to design state
compliance plans in a way that would respect bilateral contracts. Whether or not a state

4
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compliance plan takes precedence over a bilateral contract may depend on state regulatory
authority and state law, Further, any individual bilateral contract may contain a provision that
would govern the treatment of the contract if new regulations place requirements on the seller of
power.

c. Would a State have authority to compel the continued operation of existing
nuclear power plants if those plants are not being dispatched in wholesale electricity
markets because their bid costs are too high compared to other generation?

Answer: Whether a state could require the continued operation of existing nuclear power plants
may depend on state law and any applicable federal law. However, depending on the laws and
regulations in individual states, an individual state or state utility regulator may have the
authority to provide financial support to encourage the continued operation of any type of power
plant, including nuclear generation.

d. How would RTOs reconcile conflicting SIPs within a region?

Answer: The EPA proposal allows states to work individually or in regional groups to comply
with the proposed rule. Whether the states intend to comply individually or form a region to
comply, RTOs should work with states and others to ensure that the requirements of the state
compliance plans can be reasonably implemented. However, should there be a conflict in the
state compliance plans, the nature of the conflict and its effect on RTO operations will dictate
how the conflict should be reconciled.

3. EPA’s Proposal is silent on the treatment of purchase power agreements and interaction
of energy markets for States that are net importers versus exporters. Do you believe that
EPA’s Proposal adequately addresses interstate power flows?

Answer: EPA explained how it took interstate power flows into account in its “Technical
Support Document: Resource Adequacy and Reliability Analysis.” 1 understand that the
methods used by EPA to model interstate power flows were similar to the methods used by
industry for resource adequacy analysis.

4. Do you believe that EPA’s Proposal could result in stranded financial investments for
units that have been retrofitted with emissions controls for other programs, such as EPA’s
MATS rule? What impacts could this have on the owners of stranded assets, wholesale
energy markets and consumer electricity costs?

Answer: Whether a regulatory change will result in stranded investments depends on many
factors, such as the final requirements, the state compliance plans, and the length of time to
comply with the rule. EPA’s proposal does not impose any plant-specific requirements, and
offers broad flexibilities that would seem to allow a state to take into account that certain units
have recently been retrofitted with emissions controls and seck other options to comply with the
emissions requirements. How any stranded investments would affect asset owners, wholesale
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energy markets, and consumers will depend on the size of those stranded investments and
whether state regulators allow recovery of the investment in the future.

Increased Reliance on Natural Gas, Renewables and Energy Efficiency

1. EPA’s Clean Power Plan contemplates natural gas combined cycle (NGCC) plants
running at a 70% capacity factor to displace a significant amount of coal-fired generation,
EPA’s regulatory impact analysis projects pipeline capacity increases of 4-8% beyond base
case projections by 2020.

a. Has FERC analyzed whether the natural gas infrastructure exists to reliably
serve NGCC plant needs while preserving reliable gas service for non-power
generation use?

Answer: My understanding is that FERC staff has not performed a quantitative analysis of this
issue but, to date, pipeline infrastructure has been sufficient to allow reliable operation of the
bulk-power system, despite constraints that may have prevented certain generating units from
operating at certain times. Whether pipeline capacity will expand by 2020 as projected by EPA
depends on a variety of factors, including whether gas users make timely commitments to
support the expansion.

b. Did EPA consult with FERC regarding the adequacy of natural gas
infrastructure prior to publishing its Proposal?

Answer: Please see my response to Question 1.a regarding Interagency and State Coordination.

¢. Given the challenges of gas supply in the most recent winter, and continued
concerns about gas deliverability to certain parts of the country, do you agree with
EPA that its modeled capacity increases are feasible by the initial compliance date
of 20207

Answer: FERC plays a critical role in permitting natural gas pipelines and incenting the
development of natural gas infrastructure. Whether gas capacity can be increased as modeled by
EPA will depend on a variety of factors, including whether gas users make timely commitments
to support the expansion. It is unlikely that the time needed for FERC to review certificate
applications and for the pipelines to be constructed will impair feasibility. I also note that 2020
is the deadline for initial compliance and, given the flexibility in the EPA proposal, states can
take other steps if there are concerns that pipeline infrastructure may not be ready in time.

2. Has FERC completed any electric transmission system capability and reliability analysis
that demonstrates that the increases in NGCC plant utilization that EPA assumes in its
Proposal could replace retired coal-fired generation are practicable, taking into account
the location of the coal plants being retired and the location of existing NGCC plants?
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Answer: My understanding is that FERC has not. Re-dispatch from coal to natural gas is likely
to require coordinated planning between the gas and electric sectors, and other efforts such as
transmission construction. However, the proposal does not require any compliance until 2020,
and it gives states flexibility over a ten-year period through 2029 to reach their overall emission
rate targets. Also, as noted above, under the proposal coal-fired units can be retained when
needed for reliability, so long as state-wide emissions meet the proposed targets through other
means.

3. Has FERC analyzed the integration issues (e.g., voltage control, natural gas backup
power, etc.) associated with a substantial expansion and deployment of intermittent
renewable energy resources, as contemplated by EPA’s Clean Power Plan? Did EPA
consult with FERC regarding these integration issues?

Answer: Please see my response to Question 1.a regarding Interagency and State Coordination.

4. Has FERC studied whether under the EPA Proposal additional transmission lines would
need to be built to integrate more renewables, where the lines may be built, and how long it
may take to site, permit and build these lines? Has FERC estimated the cost of
transmission necessary to supply increased renewable resources under EPA’s Proposal?

Answer: My understanding is that FERC has not. However, I note that the Edison Electric
Institute (EEI) has recently issued a report concerning transmission investments by its members,
which highlights over 170 transmission projects (totaling over $60.6 billion in investment
through 2024) proposed by its members alone.

5. The Clean Power Plan would facilitate the rapid expansion of renewable resources,
particularly rooftop solar underwritten by long-term leases.

a. Has EPA requested, and has FERC conducted, an analysis of the potential
reliability impacts associated with a rapid rise in the use of variable generating

sources?

Answer: Please see my response to Question 1.a regarding Interagency and State Coordination.

b. Do yon believe that rapid changes in the use of variable generation sources could
pose challenges to electric reliability on a local or national basis?

Answer: These issues are generally not significant at low levels of penetration by variable
generation but may be more relevant at higher levels of use. NERC and others are continuing to
assess these issues. A key factor may be to ensure that new renewables have capabilities such as
active power control and frequency response, allowing them to better support system reliability
at higher penetration levels,

6. The Clean Power Plan contemplates significant increase in energy efficiency and
demand-side management. How would the increased role of energy efficiency and demand-
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side resources impact wholesale energy markets? Reliability? Can FERC regulate such
resources, particularly given the recent court ruling vacating FERC’s Order No. 745?

Answer: Increased integration of any resource, including energy efficiency demand-side
resources, can have an impact on wholesale energy markets. However, these resources have
been successfully integrated into wholesale market operations and have provided a benefit to the
markets. For example, PJM Interconnection, L.L.C. (PIM) activated over 2500 megawatts of
demand response during the recent Polar Vortex and over 6600 megawatts of emergency demand
response during the excessive heat of September 2013 to maintain reliability. During the Polar
Vortex in particular, PJM has reported that the performance of demand response resources
exceeded expectations, despite the fact that those resources have no obligation to respond during
the winter months.

The extent to which the Commission can regulate demand response resources in wholesale
energy markets is still an issue before the United States Court of Appeals for the District of
Columbia Circuit. On July 7, 2014, the Commission sought rehearing en banc of the court’s
determinations regarding FERC jurisdiction over demand response resources in wholesale
energy markets in Electric Power Supply Association et al. v. FERC, the decision vacating Order
No. 745. FERC’s petition for rehearing en banc is pending before the court.
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August 13,2014

The Honorable Norman Bay
Commissioner

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Dear Commissioner Bay:

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, July 29, 2014,
to testify at the hearing entitled “FERC Perspectives: Questions Concerning EPA’s Proposed Clean Power
Plan and other Grid Reljability Challenges.”

Pursuant to the Rules of the Comumittes on Energy and Commerce, the hearing record remains open
for ten business days to permit Members to submit additional questions for the record, which are attached.
The format of your responses to these questions should be as follows: (1) the name of the Member whose
question you are addressing, (2) the complete text of the question you are addressing in bold, and (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions with a transmittal
letter by the close of business on Wednesday, August 27, 2014, Your responses should be mailed to Nick
Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building,
Washington, D.C. 205135 and e-mailted 1o

Thank you again for your time and effort preparing and delivering testimony before the

Subcommittee.
Sincerely,
T e s
Ed Whitfield
Chairman

Subcommitiee on Energy and Power

cc: The Honorable Bobby L. Rush, Ranking Member, Subcommittee on Energy and Power

Attachment
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The Honorable Ed Whitfield, Chairman
Subcommittee on Energy and Power
Committee on Energy and Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515

Dear Representative Whitfield:

Thank you for the opportunity to appear before the Subcommittee on Energy and Power on
Tuesday, July 29, 2014. Attached are my responses to the Supplemental Questions for the
Record posed by members of the Committee.

Sincerely,

Norman C. Bay

Commissioner
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ADDITIONAL QUESTIONS FOR THE RECORD
FOR COMMISSIONER NORMAN C. BAY

QUESTIONS FROM THE HONORABLE ED WHITFIELD

1. How many times did you or your staff meet with EPA to discuss the Clean Power
Plan proposal?

Answer: The Environmental Protection Agency (“EPA”) issued its Clean Power Plan proposal
in June 2014. At that time, I was the Director of the FERC’s Office of Enforcement. In my
duties as Director of the Office of Enforcement, neither I, nor my staff, had any consultation with
EPA regarding the proposal. )

2. Do you view EPA’s proposed Clean Power Plan as an “energy plan” or a “pollution
control” rule? Please explain your response.

Answer: The Supreme Court has upheld the designation of greenhouse gas emissions as a form
of pollution under the Clean Air Act, Massachusetts v. EPA, 549 U.S. 497, 532 (2007). The
Clean Power Plan establishes pollution control guidelines for states to follow. in developing plans
to address greenhouse gas emissions from existing electric generating units. That being said,
state plans developed in response to the Clean Power Plan will have implications for existing
electricity infrastructure.

3. Would you agree that the proposed Clean Power Plan gives EPA a certain amount
of control over State decisions regarding the generation, supply and consumption of
power, particularly if State renewable energy and efficiency programs are included
in an EPA-approved State Implementation Plan?

Answer: In establishing state-specific emission goals and guidelines for the development of state
implementation plans, the Clean Power Plan may well influence state decisions regarding the
generation, supply and consumption of power. The EPA’s proposal offers broad flexibilities that
allow states to design state implementation plans that ensure resource adequacy and reliability.
The proposal does not impose plant-specific requirements. Nor does it require compliance until
2020, and states have flexibility over a ten-year period through 2029 to reach their overall
emission rate target. Much will depend upon the state plan, and the state’s efforts to implement
its plan.

4. As the D.C. Circuit recently held, FERC lacks authority to dictate how States plan
and operate their energy systems. Are you aware of any statutory authority that
permits EPA to mandate that States restructure their electric systems and subject
State energy decisions to federal oversight and control.

Answer: 1 understand your question to refer to Electric Power Supply Ass’'nv. FERC, Nos. 11-
1486, et al. (D.C. Cir. May 23, 2014), in which the D.C. Circuit found that demand response was
a component of the retail energy market and beyond the scope of the Commission’s direct
regulation. FERC’s petition for rehearing en banc of that ruling is pending before the Court.
Nonetheless, the D.C. Circuit and Supreme Court have recognized that FERC has the authority
to regulate matters within its jurisdiction, even if doing so would preempt state law under the
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Supremacy Clause of the Constitution. It is my understanding that the Clean Power Plan is
premised upon the EPA’s authority under section 111(d) of the Clean Air Act, and any questions
regarding that authority will ultimately be resolved by the courts.

5. To what extent does FERC have autherity over State utility and resource planning?
Are you aware of any statutory authority giving EPA greater authority in this area
than FERC?

Answer: Under the Federal Power Act, FERC is charged with regulating the wholesale sale and
transmission of electric energy, primarily by ensuring that the energy is provided at a just and
reasonable rate. See 16 U.S.C. § 824d(a). The Commission also possesses jurisdiction over
practices affecting or relating to the rates for such sale and transmission. See 16 U.S.C.

§ 824efa). Under the Act, states retain the right to regulate the facilities responsible for the
generation of electric energy. In carrying out its statutory responsibilities, the Commission may
regulate practices affecting wholesale rates, even if those determinations touch on matters
subject to state authority. [ have not examined the scope of the EPA’s authority under the Clean
Air Act or any of the other statutes it administers.

6. EPA projects nearly 180 gigawatts of generation capacity will retire between 2010
and 2020 in response to the Clean Power Plan and other factors, such as EPA’s
previously finalized Mercury and Air Toxics (MATS) rule. What do you view as the
potential reliability impacts resulting from the loss of 180 gigawatts of generation
over the next 6 years,

Answer: Addressing potential reliability impacts depends upon good communication and
planning by and among key stakeholders, including FERC, EPA, DOE, state officials, NERC,
RTOs/1SOs, and industry. Currently, the RTOs/ISOs, which serve more than half the United
States, do reserve margin planning, states do resource adequacy planning, and NERC does
reliability studies as well. FERC staff has also worked with EPA staff and can provide technical
assistance to the EPA. 1 note that the ISO/RTO Council, a national organization of electric grid
operators, has offered analytic support to the states in designing programs that maintain the
reliability of the bulk power system. In addition, because the Clean Power Plan does not require
any compliance until 2020, and gives states flexibility over a ten-year period to reach their
overall emission rate targets, I believe that the proposal will empower states to design
implementation plans that ensure resource adequacy and reliability.

7. Would you be supportive of EPA including in its final Clean Power Plan a
“reliability safety valve” that provides FERC greater authority to prevent the
retirement of reliability critical generating units? What might such a safety valve
look like?

Answer: Under the EPA’s rules on power plant emissions of mercury and air toxics (MATS),
there is a “reliability safety valve” that allows “fourth-year” extensions of compliance
obligations in many circumstances. A “fifth-year” extension can also be granted when needed
for reliability, and the EPA may seek input from the Commission and others on reliability issues.
I believe that a reliability safety valve should be considered by the EPA.
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8. Has EPA advised you about how the Clean Power Plan would work in states with
multiple Regional Transmission Organizations (RTOs) or states with RTO members
and non-RTO members or state with no RTO members. If yes, how would the plan
work according to EPA?

Answer: 1 have not had any discussions with EPA regarding the implementation of the Clean
Power Plan. I believe, however, that these issues and others relating to the practical
implementation of the Clean Power Plan will need to be discussed among FERC, EPA, DOE,
state officials, NERC, RTOs/ISOs, and industry.

9. EPA analyzed a set of compliance scenarios referred to as “Regional” scenarios.
The regional scenarios allow emission rate averaging across affected sources within
six multi-state regions, informed by North American Electric Reliability
Corporatien (NERC) regions and Regional Transmission Organizations (RTOs).
What rele does FERC see for itself in overseeing such regional compliance efforts?

Answer: With respect to any role FERC may have in overseeing regional compliance efforts,
please see Chairman Chery! LaFleur’s response.

10. Do you support the President’s Climate Action Plan? Do you believe the President’s
plan is necessary to mitigate the impacts of climate change? Do you believe EPA’s
proposed Clean Power Plan is necessary to mitigate the impacts of climate change?

Answer: I personally believe that greenhouse gas emissions contribute to climate change. 1
further believe that the failure to act poses serious risks. The President’s Climate Action Plan is
a blueprint for action to slow the effects of climate change. That said, the Commission is a
creature of statute and must respect the authority given to it by Congress. Under that authority,
the Commission is an economic regulator, not an environmental one.

11.  During the hearing, in response to a question from Rep. Rush regarding potential
challenges from EPA’s Clean Power Plan, you stated:

I think that there could be challenges, but I think that the challenges are
manageable. I would note, for example, that with the 2005 baseline that the EPA
used, there has already been a 15% reduction in carbon emissions from generators
so that an additional 15 percent needs to be achieved over the next 16 years.

a. Do yon now understand that the emissions rate baseline used by EPA is
actually 2012, and not 2005?

Answer: In discussing the “2005 baseline,” | was referring to EPA’s projections that the
proposed rule will achieve a thirty percent reduction in CO; emissions from the electric sector by
the year 2030, relative to year 2005 levels. (See 79 Fed. Reg. at pp. 34832, 34839).

It is my understanding that the Clean Power Plan would use 2012 emission data as an input in
calculating the proposed goals for state implementation plans. In particular, the methodology
used to compute each state’s proposed goal begins by compiling data from total annual quantities
of CO; emission, net generation, and capacity from reported 2012 data.
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b. Wouldn’t you agree that a 2012 baseline makes compliance a considerably
heavier lift than a 2005 baseline? Why or why not?

Answer: As noted in my previous response, my testimony referred to EPA’s projections that the
proposed rule will achieve a thirty percent reduction in CO; emissions from the electric sector by
the year 2030, relative to year 2005 levels. Ido not believe that the use of 2012 emission data in
calculating the proposed goals for state implementation plans would necessarily affect the ability
of the proposed rule to reach the projected level of emission reductions. The EPA’s proposal
offers states broad flexibility in designing implementation plans. In addition, the proposal does
not require any compliance until 2020, and gives states flexibility over a ten-year period through
2029 to reach their overall emission rate targets.

12.  You stated during your confirmation hearing on May 20 that, with respect to EPA’s
Clean Power Plan, you would “try to assess what the reliability impacts are and
what FERC can do working with key stakeholders, like EPA, States, the State
Commissioners, NARUC, RTOs, ISOs and industry to assure that there is sufficient
planning and preparation and discussion that any challenges can be met.”

a. Now that the rule has been out for several weeks, what conclusions do you
have about its impact on reliability and rates.

Answer: It is premature, at this point, to draw any firm conclusions regarding the Clean Power
Plan’s impact upon reliability and rates. The EPA is still taking comments, and the rule has not
been finalized. In addition, any potential impacts depend on the state plans developed in
response to the rule. In that regard, the Clean Power Plan offers broad flexibilities that will
empower states to design plans that ensure resource adequacy and reliability. As [ testified
before the Committee, implementation of the Clean Power Plan could present challenges, but the
key to addressing those challenges is good communication and planning by key stakeholders.

b. Have you discussed the rule with anyone at the EPA? Please provide details
with respect to any such conversation(s)?

Answer: I have not had any discussions with EPA regarding the Clean Power Plan.

13. Do you intend to identify for us the general circumstances and cases which you may
consider recusing yourself from, and the results of those considerations? During
your confirmation process, you identified 43 cases which might be subject to recusal.
How are we going to know the disposition - and more importantly the extent — of
those potential recusals?

Answer: My recusal decisions will be guided by the Standards of Conduct for Employees of the
Executive Branch. See 5 CFR Part 2635. Under the Standards of Conduct, employees must
recuse themselves to avoid conflicting financial interests {5 CFR § 2635.401 and 402), or loss of
impartiality based on personal and business relationships (5 CFRR § 2635.501 and 502).
Employees must also avoid actions that would give the appearance of an ethical violation. The
ethics regulations provide specific criteria for determining whether a recusal is required. My
recusal decisions on all matters will be guided by the applicable regulations, and by consultations
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with FERC’s Designated Agency Ethics Official and any other appropriate officials, and will be
made on a case-by-case basis.

The 43 cases identified in my prior testimony reflected the number of pending investigations in
the Office of Enforcement at the time of my confirmation. Under the most expansive potential
application of the ethics rules, this appears to be the largest set of proceedings from which I
could possibly need to recuse myself. In the event recusal is necessary, any published
Commission orders relating to those proceedings would note that I did not participate in the
consideration of the matter. I have already recused myself from several matters and will
continue to do so, as appropriate.

QUESTIONS FROM THE HONORABLE JOE BARTON

1. 1 am concerned by FERC’s practice of withhelding evidence and
information frem the subject of investigation in cases of alleged energy
market manipulation.

a. Please define market manipulation. Can an action deemed “market
manipulation” follow the letter of the law but not the spirit? Please
provide an example.

Answer: The Commission’s definition of market manipulation is set forth in the Anti-
Manipulation Rule (18 C.F.R Part 1¢), the Commission’s Order No. 670 implementing that Rule,
and precedent developed under the Rule. In Order No. 670, the Commission set forth the
requirements for finding a violation of the Anti-Manipulation Rule: “The Commission will act in
cases where an entity: (1) uses a fraudulent device, scheme or artifice, or makes a material
misrepresentation or a material omission as to which there is a duty to speak under a
Commission-filed tariff, Commission order, rule or regulation, or engages in any act, practice, or
course of business that operates or would operate as a fraud or deceit upon any entity; (2) with
the requisite scienter; (3) in connection with the purchase or sale of natural gas or electric energy
or transportation of natural gas or transmission of electric energy subject to the jurisdiction of the
Commission.”

The Commission adopted the Anti-Manipulation Rule in order to implement Congress’s
prohibition against fraud and market manipulation as set forth in EPAct 2005, which was passed
in the wake of Enron’s manipulation of Western energy markets. The Commission’s definition
was patterned on the Securities and Exchange Commission’s core anti-fraud and anti-
manipulation rule — as EPAct 2005°s prohibition against fraud and manipulation was patterned
on and specifically references the Securities and Exchange Act of 1934. Although there are
differences in the securities and energy markets, the Commission’s enforcement-related matters
look to securities law precedent on fraud and manipulation where applicable. Following the
Commission’s implementation of the Anti-Manipulation Rule, there have been numerous public
settlements and orders that have explained, often in great detail, the scope and application of the
rule.
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In Order No. 670, the Commission stated: “If a market participant undertakes an action or
transaction that is explicitly contemplated in Commission-approved rules and regulations, we
will presume that the market participant is not in violation of the Final Rule.” The Office of
Enforcement did not recommend that the Commission settle any matter or authorize any
enforcement action inconsistent with this principle during my time as Director of Enforcement—
and the Commission did not take any action inconsistent with this principle during this time. Itis
also important to note that while a finding of market manipulation is not warranted when a
subject acts in a manner that is explicitly contemplated in Commission-approved rules and
regulations, it is also true that a finding of market manipulation does not require any violation of
a specific market rule or tariff. The Commission has made this clear many times, including in
the Order approving the JP Morgan market manipulation settlement (issued in July 2013).
There, the Commission stated:

Market manipulation under the Commission’s Rule Ic is not limited to tariff violations.
That Rule 1c is not so limited is by design. In the wake of Enron’s schemes in the
CAISO market, the Energy Policy Act of 2005 gave the Commission “broad authority to
prohibit manipulation” and “an intentionally broad proscription against all kinds of
deception, manipulation, deceit and fraud.” Both the breadth of Congress’ authorization
to the Commission and the breadth of the Anti-Manipulation Rule itself are a response to
what courts have long recognized: the impossibility of foreseeing the “myriad means” of
misconduct in which market participants may engage. For that reason, as the
Commission observed in 2006, “[N]o list of prohibited activities could be all-inclusive.”
Instead, as Order No. 670 emphasizes, fraud is a question of fact to be determined by all
the circumstances of a case, not by a mechanical rule limiting manipulation to tariff
violations. (Footnotes omitted)

So while a market participant should not be liable for acting in a manner that is explicitly
contemplated in Commission-approved rules and regulations, the absence of a tariff violation is
not a defense to market manipulation.

b. Is FERC required by law to provide the subject of investigation with
the information it collected during the investigation?

Answer: In most FERC investigations, the vast majority of information collected comes from
the investigative subject and its employees, and is therefore readily available to the subject.
There is no legal requirement that the Commission provide subjects with information collected
from third-parties during the investigation while the matter is still in the investigation phase.
Nonetheless, the Office of Enforcement provides a subject with additional information
(documents, depositions, data, etc.) during an investigation, including relevant third-party
information, so that the subject is fully informed of Enforcement staff’s legal and factual
conclusions. Once the matter goes to litigation (whether in federal court or before an
Administrative Law Judge), the Commission provides information to the subjects as required by
court rules.

Further, in 2009, the Commission formalized its existing policy of disclosing to the subject of an
investigation exculpatory evidence obtained in the investigation. This is known as the Brady
policy, as it is modeled after the Brady Doctrine that applies in criminal proceedings. Although
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