S. HrG. 113-423

IMPROVING THE TRUST SYSTEM: CONTINUING
OVERSIGHT OF THE DEPARTMENT OF THE
INTERIOR'S LAND BUY-BACK PROGRAM

HEARING

BEFORE THE

COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

ONE HUNDRED THIRTEENTH CONGRESS

SECOND SESSION

JULY 16, 2014

Printed for the use of the Committee on Indian Affairs

&

U.S. GOVERNMENT PRINTING OFFICE
90-865 PDF WASHINGTON : 2014

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON INDIAN AFFAIRS

JON TESTER, Montana, Chairman
JOHN BARRASSO, Wyoming, Vice Chairman

TIM JOHNSON, South Dakota JOHN MCcCAIN, Arizona
MARIA CANTWELL, Washington LISA MURKOWSKI, Alaska
TOM UDALL, New Mexico JOHN HOEVEN, North Dakota
AL FRANKEN, Minnesota MIKE CRAPO, Idaho

MARK BEGICH, Alaska DEB FISCHER, Nebraska

BRIAN SCHATZ, Hawaii
HEIDI HEITKAMP, North Dakota

MARY J. PAVEL, Majority Staff Director and Chief Counsel
RuONDA HARJO, Minority Deputy Chief Counsel

1)



CONTENTS

Page
Hearing held on July 16, 2014 1
Statement of Senator Barrasso ... 3
Statement of Senator Franken 14
Statement of Senator Heitkamp . 12
Statement of Senator Tester .......c..coiiiiiieee 1
WITNESSES
Connor, Hon. Michael, Deputy Secretary, U.S. Department of the Interior 3
Prepared statement ............ccocciiieeiiiiiiieecce e 5
Keough, Jennifer, Executive Vice President/CEO, The Garden City Group,
I, ettt sttt et 29
Prepared statement ..........c.cccccviieiiiiiiiiiceeeeee e 31
Lankford, Hon. Carol, Vice-Chair, Confederated Salish and Kootenai Tribes
of the Flathead Reservation ........cc..ccccoiiiiiiiiiiiiiiiniiiicnececcc e 16
Prepared statement ............ccoovvvieiiiiiiiiiie e 18
Hancock, Helo, Legislative Director, Coeur d’Alene Tribe 24
Prepared statement of Hon. Ernest L. Stensgar, Vice-Chairman, Coeur
Q’Alene TTIDE ...occuiiiiiiiieiee e 25
Waukon, Hon. Susan, Representative, Ho-Chunk Nation Legislature 20
Prepared statement ..........cccooociiiiiiiiiiiie e 22
APPENDIX
Archambault II, Hon. Dave, Chairman, Standing Rock Sioux Tribe, prepared
SEALEINENT  o..eeieiiiiiie et 46
Azure, Hon. Mark L., President, Fort Belknap Indian Community, prepared
SEALEINENT coeiiiiiiiiiiiii e 48
Hall, Hon. Tex, Chairman, Mandan, Hidatsa and Arikara Nation, prepared
SEALEIMNENT oot et sttt e et eas 43

(I1D)






IMPROVING THE TRUST SYSTEM:
CONTINUING OVERSIGHT OF THE
DEPARTMENT OF THE INTERIOR’S LAND
BUY-BACK PROGRAM

WEDNESDAY, JULY 16, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Jon Tester,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Thg CHAIRMAN. The Senate Indian Affairs Committee will come
to order.

This afternoon we are discussing the implementation of the
Cobell settlement and recent efforts by the Department of the Inte-
rior to reform and improve their trust management services. The
Federal Government holds over 56 million acres in trust for tribes
and individual Indians. The Department of Interior manages these
lands as well as a number of other trust assets, including timber,
minerals and other natural resources.

Many tribes have also established trust funds and settlement
funds that are maintained by the Department. Within the Depart-
ment a number of agencies are involved in carrying out the various
trust services and management roles, including the Bureau of In-
dian Affairs, the Office of Special Trustee, and the Bureau of Land
Management. While these agencies may do most of the work in In-
dian Country, I think everyone is aware that every Federal agency
across the government shares in upholding our Country’s trust re-
sponsibility to tribal communities.

The current Administration has done a remarkable job in settling
tribal claims of past mismanagement of trust resources. Over 70
tribal lawsuits have been settled, and of course, the Cobell settle-
ment provided some closure to the hundreds of thousands of indi-
vidual Native Americans whose trust assets were mismanaged.

We will talk about that settlement today. One half of the settle-
ment would provide nearly $1.5 billion to the individual Indians
across the Country. These individuals have land and other trust as-
sets that the government did not properly manage for decades, and
these payments are meant to address these mistakes.
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However, four years after the settlement was first agreed upon
and 20 months after the final approval by the courts, these pay-
ments have not gone out. The first wave of payments was distrib-
uted, but the second and for many people, the larger payment, has
yet to be delivered.

So we will have witnesses today who can comment on these
delays and share with us when these payments will finally be
made. These payments will go a long way in helping families across
Indian Country.

The settlement also provided $1.9 billion to the Department of
the Interior to operate a land Buy-Back program. The Buy-Back
program will purchase small fractional ownership interests in trust
lands from individuals willing to sell their interests. While many
people have raised concerns that half the settlements funds were
given to the Department, at least 85 percent, or $1.5 billion of this
fund, will go directly to individual Indians who decide to sell their
fractionated interests in trust lands. These interests in land pur-
chased by the Department will then be consolidated into tribal
ownership with the goal of freeing up the land for beneficial use
by the tribes.

When we last heard about the Buy-Back program in December,
no purchases had yet been made. Since then, over $70 million has
gone out to individual Indians and over 200,000 acres have been
consolidated back to tribal ownership.

While the program has made great strides in a small number of
reservations, yet there is still a lot of work to be done. The land
Buy-Back program is required to carry out the program within 10
years and we are now 20 months in. To ensure that the program
is successful within those 10 years, the Department will need to ex-
pand the program to more reservations and to do so quickly. I un-
derstand the program has identified 20 reservations it intends to
target by the end of 2015, and I hope the Department can meet
that goal. This Committee has heard concerns from tribes that the
program is moving too slowly and that cooperative agreements be-
tween the programs and the tribes are difficult and time-con-
suming to negotiate. I think the program is up to about 12 tribes
with agreements, and work can now begin on appraising and pur-
chasing these fractional interests in land at these tribes’ reserva-
tions.

So we hope to hear today from our witnesses on how the Buy-
Back program successes over the past six months can be replicated
at more locations and how the program can continue to improve.
Our hearing today will also focus on the Department’s ongoing
trust reform efforts, departmental reforms and how it manages
trust assets and provides services to tribe and individual Indians
to ensure that there is never a Cobell-like lawsuit again.

Along with settling Cobell, the Secretary of Interior created a
Commission on Indian Trust Administration and Reform. This
Commission released its final report in December with a number
of administrative and legislative recommendations. We hope today
that the Deputy Secretary of Interior can shed some light on how
the Department is implementing those recommendations.

With that, I want to welcome Mike Connor, the Deputy Secretary
of Interior. Mr. Connor has direct oversight over the land Buy-Back
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program and is responsible for making sure various agencies in-
volved are all working together to get this important work done.

Mr. Connor, I believe this is your first time in front of this Com-
mittee since being confirmed by the full Senate. I want to thank
you for being here today, as I am sure Assistant Secretary
Washburn appreciates that you are here today. But the fact is, just
for the record, I appreciate your work in previous capacities in gov-
ernment and with this new position that is still relatively new to
you. You are more than capable of doing an incredibly good job at
this. So we hope that you can shed some light on how the Depart-
ment is implementing the recommendations that I just spoke of.

When Senator Barrasso gets here, he will be given the liberty to
make his opening statement but—yes, he is here. Look at that.
Senator Barrasso, I will turn the floor over to you.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman, for
holding this important hearing. The Committee is well aware of the
problems created by the magnitude and complexity of the issue
that we are talking about, fractionation in Indian Country. The
Buy-Back program is an unprecedented opportunity to address this
issue. Last December, the Committee received testimony regarding
a number of issues facing the implementation of this program. I
look forward to hearing from our witnesses on what progress has
been made since the time of plans for continued improvement.

So I welcome all those who are testifying today and thank you
very much, Mr. Chairman.

The CHAIRMAN. Thank you, Vice Chair Barrasso, for your com-
ments. With that, Mike, I will give you the time. Know that your
entire statement will be a part of the record. If you could hold your
testimony to five minutes, it would be much appreciated. Go ahead,
Mike.

STATEMENT OF HON. MICHAEL CONNOR, DEPUTY
SECRETARY, U.S. DEPARTMENT OF THE INTERIOR

Mr. CONNOR. Thank you, Mr. Chairman, Vice Chairman
Barrasso. I appreciate the opportunity to be here today.

I so appreciate your opening comments recognizing the work that
we have done in this Administration to resolve overall a lot of the
claims and litigation against the United States for mismanagement
of trust resources over time. That has been a big focus, because we
certainly want to turn the corner and get to a more cooperative
working relationship with tribes and I think we have managed to
turn the tide in that direction right now. But of course, there is a
lot more work to be done, and we look forward to this.

I recognize certainly that this is not the Committee’s first hear-
ing on the land Buy-Back program, but it is certainly the first time
I have been here as Deputy Secretary. I can assure you that it is
one of my highest priorities in my responsibilities at the Depart-
ment.

As you know, in recognition of the complexity and importance of
the program, it was established in the Office of the Secretary with
a program manager reporting to me. The Department also estab-
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lished an oversight board, which I chair. While the small team of
staff is dedicated to the success of the program, this oversight
board, which includes of course myself, the solicitor, the Assistant
Secretary of Indian Affairs, Director of Bureau of Indian Affairs
and the Special Trustee for American Indians provides regular
oversight and guidance to the program.

In 2010, Congress enacted the historic legislation that brought
the Cobell litigation to a close. After decades of contentious litiga-
tion that affected virtually every aspect of the Department’s rela-
tionship with tribes, the legislation opened up a new chapter by
providing, among other things, the $1.9 billion in funds you ref-
erenced to restore fractionalized lands to trust ownership. This
fund will help reverse the impacts of the repudiated and the very
unfortunate allotment and assimilation policy.

The magnitude of fractionation is enormous. There are more
than 2.9 million trust or restricted fractional interests spread
across more than 150 reservations that are owned by more than
243,000 individuals. On the charts you can see there is the Pine
Ridge Reservation and the green, dark green and light green indi-
cate the areas where the program has resulted in the purchase of
fractionated interests that just shows you the magnitude on that
particular reservation.

The program embodies the priorities set forth by President
Obama’s national policy initiative to build effective partnerships
with American Indian communities and work more efficiently to
find solutions to the challenges they face. Through ongoing collabo-
ration with tribal governments and outreach to individuals, we will
facilitate improvements to advance vital economic and social prior-
ities and restore tribal homelands.

As Deputy Secretary, I am committed to this program and con-
tinuing an opening and honest dialogue with tribal nations and in-
dividual landowners. I would like to briefly highlight three areas
that are in my written testimony.

First, consolidated land and what we have done so far. Thus far,
the Buy-Back program has made more than 33,000 purchase offers
to owners of fractional interests. With significant coordination with
tribe, we have successfully concluded transactions with more than
$72 million in the last six months, restoring the equivalent of more
than 203,000 acres of land to tribal ownership. As a result of these
purchases, the program has also made contributions to the Cobell
Education Scholarship Fund, which is managed by the American
Indian College Fund, and our scholarship contributions so far ex-
ceed $3 million.

Simply put, the program is now gaining substantial momentum,
which is translating into tangible progress for both tribes and indi-
vidual landowners.

Increased tribal involvement. Early in the development of the
program, we recognized that tribal involvement was crucial to the
success of the Buy-Back program. The agreements we have reached
recently are a result of joint planning over many months. Our staff
is working tirelessly with tribes in a collaborative process to de-
velop agreements that will guide implementation on their reserva-
tions. Each agreement is a product of information sharing and
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thoughtful discussions resulting in a tailored approach for each
community.

I recognize that each tribe is unique and in many cases with spe-
cial allotment statutes or histories. The success achieved so far is
due in large measure to the insight and commitment from the
many tribal leaders and staff that are working with us. I want to
recognize their efforts and reiterate the value of their continued in-
volvement.

In May, based on tribal input, the Department announced a
schedule through 2015 for the continued implementation of the pro-
gram that identifies 21 locations representing nearly half of all
fractionated interests and half of all owners across Indian Country.
Substantial land consolidation actions will occur on those reserva-
tions over the next 18 months, and we anticipate adding tribes to
the current schedule. To date, to facilitate tribal involvement, the
Department has entered into cooperative agreements or other un-
derstandings totaling more than $4.8 million with 12 of those
tribes.

Finally, national outreach to individuals. With respect to out-
reach, it is critical that Indian landowners are aware of the Buy-
Back program, understand the opportunity to sell their fractional
interests for the benefit of the tribal community, and have the as-
sistance they need to make informed decisions and complete the
process if they choose to sell. Effective outreach helps to advertise
the program, stimulate land use planning, identify willing sellers,
locate owners where whereabouts are unknown, address questions
to determine the fractionated tracts tribes wish to consolidate.

The Department has expanded our natural outreach, given the
landowners in Pine Ridge Reservation, for example, reside in all 50
States as well as in foreign countries. I recently hosted a listening
session in Portland, Oregon to share information and hear from In-
dian Country and will continue to plan visits over the next several
months.

Mr. Chairman, that concludes my statement and I am happy to
answer questions on the Buy-Back program or any of the other
subjects you mentioned.

[The prepared statement of Mr. Connor follows:]

PREPARED STATEMENT OF HON. MICHAEL CONNOR, DEPUTY SECRETARY, U.S.
DEPARTMENT OF THE INTERIOR

I. Introduction

Good afternoon, Chairman Tester, Vice-Chair Barrasso, and Members of the Com-
mittee. Thank you for the opportunity to provide the Department of the Interior’s
(Department) statement at this oversight hearing on “Improving the Trust System.”

In 2010, Congress enacted historic legislation to bring to a close the Cobell litiga-
tion. After decades of contentious litigation that affected virtually every aspect of
the Department’s relationship with tribes, the legislation opened a new chapter by
providing, among other things, a $1.9 billion Trust Land Consolidation Fund (Fund)
to restore fractionated lands to tribal trust ownership. This $1.9 billion fund helps
to reverse the impacts of the repudiated allotment and assimilation policy. That de-
structive policy resulted in the loss of approximately 90 million acres of tribal lands
in less than 50 years. Although Congress repudiated that policy 80 years ago, its
impact on nearly every aspect of tribal life—whether it be law enforcement, eco-
nomic development or day-to-day governance—continues to be felt every day in trib-
al communities.

The magnitude of fractionation is enormous. There are over 2.9 million trust or
restricted fractional interests spread across more than 150 reservations that are



6

owned by more than 243,000 individuals. Approximately 90 percent of the fractional
interests are located within 40 reservations. The Pine Ridge Reservation alone ac-
counts for over 8 percent of the purchasable fractional interests.

The Land Buy-Back Program for Tribal Nations (Buy-Back Program) is one tool
that helps alleviate the impacts of fractionation.

Through purchases from willing sellers, the Buy-Back Program is transferring
trust and restricted interests directly to tribes so that tribes can utilize the land.
Thus far, the Buy-Back Program has transferred the equivalent of more than
203,000 acres of land to tribes. In the short term, much of the money paid to obtain
the interests may be spent in these tribal communities. In the long-term, transfer-
ring millions of acres of land to tribes is aimed at strengthening each tribal commu-
nity and generating economic and generational benefits to those communities. Tribal
acquisition of fractionated lands “unlocks” those lands, making them available to
support economic development to benefit tribal members. Moreover, as sales occur,
the Buy-Back Program contributes part of the Fund (up to $60 million) to the Cobell
Education Scholarship Fund managed by the American Indian College Fund. This
funding will help open doors and create opportunities for current and future genera-
tions of Native college students; contributions to the scholarship fund so far exceed
$3 million dollars.

II. Implementation of the Buy-Back Program

The Cobell Settlement became final on November 24, 2012, following the exhaus-
tion of appeals through the U.S. Supreme Court. Less than a month following final
approval, the Department established the Buy-Back Program and published an Ini-
tial Implementation Plan. The Department engaged in government-to-government
consultation on the Plan—with consultations in Minneapolis (January 2013); Rapid
City (February 2013); Seattle (February 2013) and held numerous meetings with
tribes and inter-tribal organizations. With the benefit of significant tribal input and
involvement, the Program published an Updated Implementation Plan in November
2013.

In recognition of the complexity and importance of the Buy-Back Program, it was
established in the Office of the Secretary with a Program Manager reporting to me.
The Department also established an Oversight Board, chaired by me. The Oversight
Board, which includes the Solicitor, the Assistant Secretary-Indian Affairs, the Di-
rector of the Bureau of Indian Affairs, and the Special Trustee for American Indi-
ans, provides regular oversight and guidance for the Program.

The Settlement’s unique attributes and ten-year timeframe distinguish the Buy-
Back Program from many other Federal programs that have an indefinite lifespan.
The parameters in the Settlement necessitate quick and expedient implementation
at each location to maximize the number of locations and landowners that may par-
ticipate in the Program.

We are working diligently to implement the Program at many locations. As of
July 15, 2014, we have:

e Sent over 33,500 purchase offers with a total value of nearly $300 million for
four locations, including initial offers to landowners with interests at the Fort
Belknap Indian Community (the offers provided have given more than 80 per-
cent of the eligible landowners with interests at Pine Ridge and Rosebud an op-
portunity to participate in the Program);

e Transferred land to tribal trust ownership for three tribes, totaling the equiva-
lent of more than 203,000 acres through purchases from willing sellers;

e Made payments to individual willing sellers totaling more than $72 million
(payments are deposited directly into Individual Indian Money (IIM) accounts
typically within an average of five days of receiving a complete, accepted offer
package);

e Additional offers are expected for at least four more locations by the end of the
calendar year;

e Created initial mapping dataset for 51 fractionated locations and shared the
same with 27 tribes;

e As of early June 2014, implementation expenditures for Buy-Back activities are
$13.8 million (some of these expenditures include one-time, up-front costs, such
as mapping, equipment, and system updates):

—Outreach—$3.2 million;

—Land Research—$2.2 million;

—Valuation—$1.6 million; and

—Acquisition—$6.8 million (includes offer processing capacity for future years);
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e Obtained independent, outside review of the Program’s appraisal methodology
by The Appraisal Foundation;

e Launched a substantive website, www.doi.gov/buybackprogram, to provide infor-
mation about the Buy-Back Program, especially for tribes and individual land-
owners;

e Expanded our Trust Beneficiary Call Center to answer questions, update owner
contact information, and register “willing sellers;”

e Established policies such as flexible purchase ceilings for fractionated reserva-
tions to ensure that funds are not fully expended at just a few locations and
that as many reservations as possible can benefit from the Buy-Back Program;

e Set a base payment amount of $75 for submitting an accepted offer and a base
payment of $7.50 per acre for subsurface or mineral ownership interests with
nominal or no value;

e Held webinars in cooperation with the National Congress of American Indians
to educate landowners and tribal staff about the Program;

e Created and published cooperative agreement guidance and application tem-
plates;

e Developed a streamlined acquisition process, including an update to the deed
based on feedback from individual landowners;

e Attended national and regional tribal events that include staff booths to meet
with landowners and distribute informational materials; and

e To administer the Program, we have hired 57 full time federal employees to
date, most of which are within the Office of the Special Trustee for American
Indians, the Office of Minerals Evaluation, and the Bureau of Indian Affairs to
perform outreach, land research, valuation, and acquisition activities.

IIL. Tribal Involvement

Tribal leadership and involvement are crucial to the success of the Buy-Back Pro-
gram. Secretary Jewell (and before her Secretary Salazar) strongly supports tribal
involvement in carrying out the Program. In December 2012, with the release of our
Initial Implementation Plan, the Department emphasized that it “hopes to enter
into cooperative agreements with many tribes and take advantage of tribes’ ability
to minimize administrative costs and improve overall effectiveness and efficiency of
the Buy-Back Program.” In 2013, the Program sought to update its strategy to ex-
pand tribal engagement, and Secretary Jewell stated that the Department’s “produc-
tive working relationship with tribes and our commitment to landowner outreach
will continue to be major driving forces of the Program.” The Assistant Secretary-
Indian Affairs and I recently led a listening session in Portland, Oregon, to hear
directly from landowners and tribes about their ideas and perspectives on the Pro-
gram and our progress thus far.

The Program has communicated directly with nearly 80 tribes (28 with jurisdic-
tion over the most fractionated reservations), including meetings with several on or
near their reservations. We heard from Indian Country that all fractionated loca-
tions should have the opportunity to participate, not simply the locations with 90
percent of fractionated lands. As a result, the Program has pursued opportunities
to include less fractionated locations in early implementation efforts, which will help
us develop a comprehensive strategy for the purchase of fractional interests at as
many less fractionated locations as possible.

We recognized that the Department cannot develop an implementation schedule
without input from tribes. To expand tribal involvement, we held an open solicita-
tion period from November 2013 to March 2014, requesting expressions of interest
from the tribes exercising jurisdiction over the most fractionated reservations. As a
result, nearly sixty tribes submitted a cooperative agreement application or letter
of interest to the Program. The open solicitation facilitates increased tribal input on
the timing and sequencing of Program implementation. The Department relied on
this tribal interest along with other factors, such as degree of ownership overlap,
geographic diversity, and appraisal complexity, to guide implementation of the Buy-
Back Program. In May 2014, we announced a schedule through 2015 for the contin-
ued implementation of the Buy-Back Program that identifies 21 locations rep-
resenting nearly half of all the fractional interests and half of all owners across In-
dian Country. The Department continues to implement the Buy-Back Program in
a flexible manner and update its approach to reflect lessons-learned, best practices,
and tribal involvement.

To date, the Department has entered into cooperative agreements or other under-
standings, totaling over $4.8 million, with 12 tribes located in the Great Plains,
Rocky Mountain, Northwest, and Western regions:
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o Assiniboine and Sioux Tribes of the Fort Peck Reservation;

e Coeur D’Alene Tribe of the Coeur D’Alene Reservation;

o Confederated Salish and Kootenai Tribes of the Flathead Reservation;

o Confederated Tribes of the Umatilla Indian Reservation;

e Crow Tribe of Montana of the Crow Indian Reservation;

e Fort Belknap Indian Community of the Fort Belknap Reservation of Montana;
e Gila River Indian Community of the Gila River Indian Reservation;

e Makah Indian Tribe of the Makah Indian Reservation;

e Northern Cheyenne Tribe of the Northern Cheyenne Indian Reservation;
e Oglala Sioux Tribe of the Pine Ridge Reservation;

o Sisseton-Wahpeton Oyate of the Lake Traverse Reservation;

e Standing Rock Sioux Tribe

These agreements support the involvement of more than 49 full-time employees
that are or will be employed directly by the tribes. More cooperative agreements will
be announced soon.

All 12 tribes with cooperative agreements or other arrangements are conducting
outreach activities because tribal leadership is critical in assisting landowners to
make informed and timely decisions about purchase offers. Tribes are assisting with
this critical task by using methods best suited to the needs of their communities.
They are updating landowner contact information, notifying landowners of upcoming
purchase offers, identifying willing sellers, and hosting various community outreach
events. Four tribes are conducting significant land research to prepare the necessary
information about the fractionated land to assist with determining the fair market
value of the lands. Tribes have made helpful contributions related to this task, in-
cluding mapping activities, provision of information about land use, collection of
comparable sales information, and assistance with minerals evaluation. Three tribes
are also conducting appraisals of tracts prioritized by the tribes for acquisition; they
are actively working with the Department to finalize their products, which will
serve as the basis for purchase offers to landowners.

In sum, each agreement is the product of information sharing and thoughtful dis-
cussions between a tribal government and the Department, resulting in a tailored
approach for the specific needs of the tribal community. Although the Department
is willing to run the Program without a formal tribal cooperative agreement, the De-
partment will continue to pursue cooperative agreements with many tribes to imple-
ment the Buy-Back Program through a federal-tribal partnership, which will pro-
mote tribal ownership of the Program, minimize administrative costs, and improve
overall effectiveness and efficiency.

IV. Land Buy-Back Outreach Efforts

It is a priority for the Department to work with tribal leaders to ensure that In-
dian landowners are aware of the Buy-Back Program, understand the opportunity
to sell their fractional interests for the benefit of their tribal community, and have
the assistance they need to make informed decisions and complete the process if
they choose to sell. Effective outreach helps to advertise the Program, stimulate
land use planning, identify willing sellers, locate owners whose whereabouts are un-
known, address questions, and determine tribal priorities regarding what type of
fractionated tracts tribes wish to have purchased. Tribal leaders and staff have a
prominent role in explaining the Program, and their involvement is actively and fi-
nancially supported through cooperative agreements.

We have expanded our national outreach given that landowners on the Pine Ridge
Reservation resided in all 50 states as well as Canada, Germany, England, Italy,
Qatar, Taiwan and the Philippines. Outreach has occurred at on-reservation and re-
gional events across the country. Program staff regularly attends national and re-
gional tribal events to meet with landowners and distribute informational materials.
Outreach also includes key leadership from the Secretary’s staff. As previously men-
tioned, I recently hosted a Listening Session in Portland, Oregon to share informa-
tion and hear directly from Indian Country.

Public service announcements from Departmental and tribal leaders have been
disseminated to tribal and local radio stations, and aired in partnership with the
Indian Health Service. Each landowner receives a minimum of two postcards for
each offer and materials and information are regularly updated on our website,
which also includes an online Outreach Toolkit to help tribal staff and organizations
communicate about the Program. We are constantly seeking ways to incorporate
feedback and improve the Buy-Back Program.

To communicate widely, we have issued nearly 30 press releases, including op-eds
published throughout Indian Country. Each announcement is distributed not only
to the media, but also to each of the 150 tribes eligible to participate in the Program
as well as nearly 100 tribal organizations to help disseminate news (such as the In-
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dian Land Tenure Foundation and National Congress of American Indians). We
have received coverage in more than 200 articles, including nearly 90 news outlets
including the Associated Press, Indian Country Today, IndianZ, Native American
Times, and Rapid City Journal. The Program has purchased advertisements in pro-
grams for national events, such as Gathering of Nations, and publication special edi-
tions, including Indian Country Today. Most recently, the Program placed advertise-
ments in the Native Sun News, Lakota Country Times, Todd County Tribune,
Mellette County News, and Bennett County Booster to highlight opportunities for
Pine Ridge and Rosebud landowners.

V. Conclusion

The level of interest expressed by tribes over the past year demonstrates the im-
portance of the Buy-Back Program and our collective desire for it to be successful.
Transferring millions of acres directly into tribes’ ownership will provide countless
opportunities for this and future generations. Restoring tribal homelands is one of
our highest priorities and these interests are almost entirely within existing Indian
reservations. We appreciate the Committee’s interest in the Buy-Back Program and
look forward to answering any questions.

The CHAIRMAN. Thank you, Deputy Secretary Connor. I very
much appreciate your testimony. Put five minutes on the clock, if
that is okay, and we won’t hold you to close to that as far as the
questions go.

Today we are going to hear from the Garden City Group that is
ready to start sending out final Cobell payments, once the final
amounts are calculated by the Department of Interior and ap-
proved by the court. Those are the steps that have to be taken.

The Federal court has authorized final payments to proceed at
the end of May. They made that authorization. Do you have any
update, Deputy Secretary Connor, on how long it is going to take
to calculate the payments?

Mr. CoNNOR. Overall, I think we are looking at a process where
we will be finalizing the information necessary to make the calcula-
tions with a goal, I think, of early fall, be in a position to give the
information so that the payments can be made. So I think we are
on the same page with all the plaintiffs and the Garden City
Group, that that is the process and the schedule. Right now we are
doing some verifications of some of the information that the plain-
tiffs have asked us to do, and that process is the final step, from
my perspective, in making the calculations necessary to make the
payments.

The CHAIRMAN. Was there a schedule laid out in the settlement?

Mr. CONNOR. I am not familiar as to whether or not there was
a schedule initially laid out in the settlement itself. I do know it
has been obviously a very complicated process. Our role has been
to i.d., the class members, find the class, well, create the class
members and then make the calculations. So that has been a long,
involved process.

The CHAIRMAN. Okay. You talked about the Buy-Back program
and some of the numbers you gave us on what has been done from
a transaction basis. Can you describe how this process is going to
be duplicated on other reservations? I assume that is the plan.

Mr. CONNOR. Absolutely that is the plan. We have been very ac-
tive on three reservations so far. We have now, as of I think in the
last week, made purchase offers on a fourth reservation, Fort
Belknap in Montana. So we are moving forward expeditiously, I
think, overall. We are intending to make offers, significant num-
bers of offers on four more reservations by the end of the year. The
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bottom line, though, is that we need to expand this and work in
parallel across a number of reservations, if we are going to ensure
that in the ten-year period we expend all the available resources,
which is our goal, to make sure we use all those resources.

The CHAIRMAN. Right. And get the problem solved. Do you have
the resources to be able to, currently to be able to work at multiple
reservations at the same time?

Mr. CONNOR. The capacity issue that we see from our perspective
is really the appraisals themselves. Right now I think we are in a
good position to be able to meet the program time frames. But I
think to feel more comfortable than we do today, we are going to
have to address the capacity issue that exists with the appraisers.
So we need to hire some additional appraisers, and that is in the
works. We are looking at our ability to supplement our own re-
sources with contracted resources through the appraisal process.

We are certainly making use of the existing appraisals that are
available on a number of reservations and making use of tribal ca-
pacity through our cooperative agreements. That I think is the fac-
tor that we are most concerned about in trying to aggressively ad-
dress. We have done a lot of mapping activities, we have mapped
50 reservations. We feel in a good position. We have shared that
information with 27 or 28 tribes who are interested. So we are
moving forward on multiple fronts now to allow the priority, work-
ing with tribes on their priority acquisitions. So we have to deal
with the appraisal process, which I think is a first priority.

The CHAIRMAN. Just from your assessment, honest assessment of
where you are, do you feel good where you are right now as far as
the Cobell settlement goes?

Mr. CONNOR. I feel with the progress we have made over the last
six months that we are in a good position. But it is going to take
constant vigilance, and it is going to take addressing those re-
sources constraints right now. Quite frankly, I feel better than I
did when I walked into this job four months ago. My first two
weeks I spent a lot of time on this program. I thought I would
spend substantially more time than I have had to do in the last
couple months. That is because I think as we have turned the cor-
ner, started making substantial offers, people see the progress
being made and how the program can work. I think we are getting
more enthusiasm and more participation now.

The CHAIRMAN. You talked about the scholarship fund. You said
there is about $3 million you have put in it so far. It will be capped
at $60 million. Do you think that cap will be reached?

Mr. CONNOR. Once again, I think we are in a position that we
will be able to reach that cap.

The CHAIRMAN. Okay. You have heard pretty caustic concerns
from tribes that the cooperative agreement negotiation process is
slow, if you haven’t heard it, they are telling us that. And the
tribes are more familiar with a process called the 638 contracting
process. Many tribes have advocated to Congress to make that
change to allow 638 contracting. And in fact, there have been bills
introduced to do exactly that.

Can you state whether 638 contracting would make the program
run more smoothly, or would it make things more difficult?
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Mr. CONNOR. I think there are unique factors about the Buy-
Back program that need to be considered in the context of looking
at 638 contracting. As a threshold matter, I think more contracting,
more actions consistent with self-determination and self-govern-
ance are the ways that we are going to improve carrying out our
trust responsibilities to the tribes. So as a general matter, we are
strong proponents of moving even further in that direction.

Having said this, this is a ten-year program on which we are
having activities on individual reservations in the 12 to 18 month
time frame with a 15 percent administrative cap on the indirect
costs that are associated with the program. So we look at it as, I
think if we are going to move in the direction of self-determination,
what are we going to do about the 15 percent cap. We have 150
reservations that are eligible for the Buy-Back program. Taking the
130 which have negotiated different self-determination contracts,
the indirect cost rate is on average taking all those 130 reserva-
tions, 27 percent.

So there is a difference there already. We think there are certain
aspects of the program, and we have tried to address this in a coop-
erative agreement program, that tribes are much better at than
ours, certainly the outreach, the priority planning aspects of the
program. Some tribes are helping us out with the appraisal proc-
ess. Other tribes have elected not to have any agreement with the
Department. There are certain other efficiencies of scale that we
have gained, certainly, in making the acquisitions and doing the
deeds and making the offers and getting that in the system and
transferred into trust, tribal trust, very quickly. It is unclear
whether or not we will still have those efficiencies of scale if we go
completely to the self-determination route.

So at this point in time, in the context of considering those bills,
those are the factors that we are going to be looking at if we are
asked to come back and testify on any specific bills.

The CHAIRMAN. Thank you. Vice Chairman Barrasso?

Senator BARRASSO. Thank you, Mr. Chairman. Just following up
on your line of question, last December Deputy Assistant Secretary
Roberts testified regarding the Buy-Back program, that some indi-
viduals never sell their interests. So fractionation may remain an
issue on some reservations.

Your written testimony indicated that the department has pur-
sued opportunities at some of the reservations that are less
fractionated. The efforts will then help in developing a comprehen-
sive strategy for purchasing fractional interests, and you talked
about efficiencies of scale and making the contracts. So the ques-
tion is, can you tell us what types of strategies have been devel-
oped so far, how those have been working and what your thoughts
are?

Mr. CONNOR. Certainly I think the most significant strategy is
the mass appraisal valuation process. And we work with the Trust
Institute to ensure that the mass appraisal process was validated
and improved, based on that interaction. So I think that has been
the most significant strategy that has put us in a position to not
only focus on the 40 most fractionated reservations, so we are in
consultation with the tribes, all 150 who are eligible wanted to en-
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sure that we could put in place a process to ensure that we could
work on those communities and work on those reservations.

So we instituted a purchase ceiling process, where we assess
what is likely to be the magnitude of the acquisition costs on the
reservations, so that we could ensure that we can move to the max-
imum number of reservations. I think overall, through the coopera-
tive agreement process, we have I think, both your statements are
indicative of the problems that we have had in standing up the co-
operative agreement process. I think most recently through the im-
provements that we have made in templates and setting expecta-
tions and working and consulting with individual tribes, I think we
are expeditiously moving faster in developing cooperative agree-
ments. I think we have seen that in the last couple months, where
we have greatly improved our ability to move forward with tribes
in partnership.

So there are a lot of improvements that I think help address the
issue that you raise.

Senator BARRASSO. Senator Tester’s first question had to do with
the Garden City Group. As Jennifer Keough, who is here, a witness
on our next panel, indicated in her written testimony, that with the
Cobell settlement payments not being made, that the Interior De-
partment, as you said, has not really been able to first calculate the
total amount owed. She noted it, there were about 239,000 individ-
uals who have been waiting for their check. Is that an accurate as-
sessment in your mind, as to the number, the size, the expanse of
how big an issue we are facing here? And then I was going to ask
£0]lrl your thoughts on the realistic approach of getting that by the
all.

Mr. CoNNOR. I think that number that you quote sounds like it
is in the ball park. I can certainly verify that for the written
record, our expectations about that. I think we are in a realistic po-
sition to move forward in the fall with those payments. There has
been a lot of process and there have been a lot of factors. We have
had a role, I think the appeals process, who is part of that class,
that that process has gone on in front of the special master and the
court has certainly been a factor in the time frames. Now, certainly
in the validation as we go back and ensure that our records are ac-
curate, it has been a time-consuming process.

Right now, we are at the tail-end of that approach. I think we
have identified also the overall resources available for distribution
which is a critical part of the calculation. So I am going to express
confidence that we are going to be in a position to do our part,
which will allow those folks who are responsible for the actual pay-
ments to do their part and get them out by this fall.

Senator BARRASSO. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Heitkamp?

STATEMENT OF HON. HEIDI HEITKAMP,
U.S. SENATOR FROM NORTH DAKOTA

Senator HEITKAMP. Thank you, Mr. Chairman.

Just a couple of points. Obviously Mandan, Hidatsa and Arikara
Nation is at the center of an oil boom in North Dakota. In fact, ap-
proximately a third of all production in North Dakota actually oc-
curs on the reservation. This issue of fractionalization is critically
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important in terms of getting access to the surface for various rea-
sons that you would need to facilitate energy development which
a lot of folks are interested in. I think you have some folks who
are very interested in the Buy-Back program, but they aren’t going
to sell you their minerals. Certainly not there.

So I want to see what you are doing or hear what you are doing
to try and prioritize those areas where economic development by
reducing fractionalization could be a key outcome and what your
relationship is. I know you just recently signed an agreement with
Standing Rock, but what your relationship currently is with
Mandan, Hidatsa and Arikara.

Mr. CONNOR. I don’t believe we do have a cooperative agreement
with Fort Berthold right now. So quite frankly, I was up there
about six weeks ago, and we had a great discussion about the activ-
ity, the oil and gas activity that was going on, the value of it, as
well as the issues associated with that rapid pace of development.
We actually did not get into much of a discussion on the Buy-Back
program. I was surprised when I walked into their tribal head-
quarters and saw the map that was immediately in the foyer area,
and I hadn’t realized how fractionated and how a lot of that par-
ticular reservation had been.

So I think it is one of those situations right now, and that is a
factor in where we are looking at moving toward cooperative agree-
ments and prioritizing communities that we are going to work
with. And the 21 that we have done, it is the level of fractionation
which certainly Fort Berthold is up there, it is the level of interest
by the tribe, it is the contiguous nature with other areas, what we
can do, evaluations that are similar and get some efficiencies of
scale. And right now I am not quite sure where we are on their in-
terest level.

Senator HEITKAMP. It is complicated, because a lot of what we
need to do in order to reduce flaring, what we need to do in order
to move product depends on having access to the surface, for in
some ways temporary access to the surface. So fractionated inter-
ests makes a big difference in terms of the ease of actually moving
forward.

I want to talk a little bit about cooperative agreements and
where I guess I applaud that effort and applaud the consultation
that needs to go into those cooperative agreements, one of the
things we hear back is that they have found that the negotiating
process for a cooperative agreement is complex and can be burden-
some. So I want to know what you are doing to improve the process
so that people don’t think, well, we will spend days and hours
doing this and come back and nothing will happen from it, and how
we can get more of these agreements done quicker, so that we can
begin the buy-back process even that much faster.

Mr. CoNNOR. We have provided templates of our cooperative
agreements that we have in place. The staff has had a webinar
which I think was pretty well attended.

Senator HEITKAMP. Can you tell me, are those kind of take it or
leave it or are those negotiable?

Mr. CONNOR. They are very much negotiable. We have tried to
set a framework of expectations. We have said that we expect they
are going to be in the neighborhood of $500,000. Part of that is be-
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cause we think estimate-wise, given the activities that we foresee
being part of that cooperative agreement that the cost part of it is
trying to stay within our 15 percent overall administrative cost for
the program itself.

Having said that, there is a couple of hundred thousand dollars
either way on several of those agreements, because of the unique
circumstances that exist on the reservations for which we have co-
operative agreements. Any activities, some tribes don’t want to
have part of the valuation processing, I think we have three now
who are assisting us with the appraisal process. So they are not
cookie cutter. We have tried to set expectations and put a frame-
work around it but very much open to a negotiation process.

Senator HEITKAMP. One final question. When you are looking at
actually finding absentee landowners, what has been your experi-
ence as you look at maybe one owner wanting to sell and not being
able to find the other three that have an interest?

Mr. CONNOR. I know that for efficiency purposes, we are focusing
on those landowners that we identify that are available, that we
know are receiving the offer. And on the landowners that their
whereabouts are unknown, I don’t think we are focusing on them
at this point in time as an efficiency measure. But I can supple-
ment that for the record.

Senator HEITKAMP. I guess my point is, there might be one of
these interests where you have one person who is interested in sell-
ing. That might be something that is critically important for the
tribe to consolidate of the purposes of economic development or fur-
ther build-out of tourism, whatever it might be. I think it is impor-
tant that we don’t simply hit a hurdle of an absentee landowner
and then back away from that process.

Mr. CoNNOR. I think that is where the cooperative agreements
and the relationships who have tribes, that the outreach and their
priorities for acquisition, that we are going to rely on in focusing
the resources of the program.

Senator HEITKAMP. Okay, thanks, Mike.

The CHAIRMAN. Senator Franken?

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman. It is good to see
you again, Deputy Secretary Connor. I understand the need to
prioritize the most fractionated reservations and I am glad that the
Fond du Lac Reservation in Minnesota, that their band is on the
list of tribes that the Department plans to focus on. But then I
think about all these tribes that aren’t on the list, Bois Forte, for
example, their band is also in Minnesota, has 92 highly-
fractionated tracts. I realize that is dwarfed by some other tribes,
but 92 fractionalized tracts are a lot of fractionalized tracts. It is
a lot of land that is extremely difficult to manage.

Is there a plan to help any of these tribes that are outside the
top 40 list?

Mr. CONNOR. Absolutely. I am not sure if on the Fond du Lac,
I am not sure Fond du Lac is on the list that we have right now.
We will have to double check. We will clarify that.
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Senator FRANKEN. They are in the 40. Well, okay, they are not
expected to start this year.

Mr. CONNOR. That is correct. The list we put out was for sub-
stantial land consolidation activities through 2015, as of today, or
as of May when we made the announcement. So in answer to your
question, we are not focused on just the top 40. Geographic diver-
sity was one of the factors that we were looking at and we are look-
ing at opportunities for lessons learned from some of the less
fractionated reservations.

So really right now, we are looking at capacity issues. As we
talked a little bit about earlier, I think appraisals are the most sig-
nificant issue with respect to capacity right now. We are trying to
add additional appraisal capacity, whether it be through tribes
themselves, through direct hires that we make or contracted re-
sources. So what we have talked to a lot of tribes about is, we have
significant expectations that we will add to that list of 21 even for
activity to begin at significant levels through the end of 2015. So
because, I don’t know about the specific tribes you referenced, but
I do know there is an ongoing interaction, if those tribes are inter-
ested. We are trying to see if we can marshal the resources to add
them to the list of 21 and begin activity within this next 18 month
time frame.

Senator FRANKEN. Okay, just clear this up. Fond du Lac is one
of the 40. But it is not going to be addressed, I guess the top 21
are to be done, their work will be done by the end of 2015. When
do you expect the others to be taken up?

Mr. CoNNOR. I think we have about eight years left. So to reit-
erate, they are not part of the 21 right now.

Senator FRANKEN. Does it count if they are in the 40, when I
could I tell Chair Karen Diver that you are going to be addressing
the rest of the top 40?

Mr. CoNNOR. Well, I just got passed a note, we are having a
meeting with the Midwest Tribes on August 5th. I think the dia-
logue is going to be about whether or not we can add some of those
tribes into the present list to begin activity even before the end of
2015. Beyond that, obviously as we move through this process and
maximizing the accomplishments for the resources we have, the top
40 are going to be absolutely critical that we ensure that we get
there. I don’t have a specific time frame for you or Karen at this
point in time, but it is going to be a high priority overall in the
program.

Senator FRANKEN. You talked about some lessons learned al-
ready. The Department has worked with just three tribes thus far
and purchased, I think over $72 million of fractional interests.
What lessons have you learned from this initial experience, from
these tribes? And will that help you pick up the pace of doing this
and do you think you will be able to fully implement the terms of
the settlement in the window, in the 10-year window?

Mr. CONNOR. Yes, Senator, I think we are in a good position. We
are not in an over-confident position that we are going to meet the
time frames, and we have a lot of work to do. So I think the lessons
learned is that there is assistance that we can get from certain
tribes with respect to the appraisals, and we are going to continue
to try and maximize that assistance as we move forward with our
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cooperative agreements. I think we are getting in our dialogue with
the tribes and using the aspects that they are much better suited
to carry out the program than we are, which is that outreach and
those priorities and identification of certain tracts. I think we are
recognizing the value that exists there. I think we are getting to
our cooperative agreements quicker now. So I think that we are po-
sitioning ourselves better so that the issue just becomes more and
more about capacity building. That I think, the contracting aspect
of it could be very helpful but it just hasn’t come to fruition. We
are hoping that by early this fall we may be able to look at sub-
stantial capacity additions to that mechanism.

Senator FRANKEN. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Secretary Connor. I appreciate your
testimony and your response to the questions here today.

I have a few more questions that revolve around the Commission
on Indian Trust Administration and Reform, but I will do those in
writing to you, and any other member that has further questions
may do the same.

With that, I will release you. Thank you very, very much. We ap-
preciate your participation in this hearing.

Mr. CoNNOR. Thank you, Mr. Chairman, Vice Chairman, Sen-
ator.

The CHAIRMAN. Now I want to invite up witnesses to the second
panel. We are going to hear from Carole Lankford, Vice Chair from
the Confederated Salish and Kootenai Tribes. And we will hear
from Susan Waukon, a member from the Ho-Chunk Nation’s Legis-
lature out of Wisconsin. Next we will hear from Mr. Helo Hancock,
the Legislative Director for the Coeur d’Alene Tribe of Idaho. Fi-
nally, we are going to hear from Ms. Jennifer Keough, who is the
Executive Vice President of the Garden City Group, which is a
court-appointed administrator of Cobell payments.

I want to thank you all for being here, and being willing to tes-
tify. We will start with you, Carol, with your testimony. But before
you start, I want to say thank you, thank you for your commitment
to the Salish and Kootenai people, and thank you for making the
long trek from Montana out here. With that, you may begin, Carol.

STATEMENT OF HON. CAROL LANKFORD, VICE-CHAIR,
CONFEDERATED SALISH AND KOOTENAI TRIBES OF THE
FLATHEAD RESERVATION

Ms. LANKFORD. Thank you very much. Good afternoon, Chairman
Tester, Vice Chairman Barrasso, and Committee member
Heitkamp.

My name is Carol Lankford. I am Vice-Chair of the Confederated
Salish and Kootenai Tribes in Montana. CSKT is a strong advocate
of tribal self-governance and native homeland restoration. I am
thankful that the Committee and others in both chambers of Con-
gress are listening to the concerns of tribal leaders, respected el-
ders and Indian communities regarding the land Buy-Back pro-
gram.

Our aboriginal territory was over 20 million acres. In our treaty
of 1855, we ceded almost 19 million acres of land to the U.S. In
return, the Federal Government gave us a commitment that we
would have exclusive use of the remaining 1.3 million acre Flat-
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head Reservation. Within 50 years, the U.S. broke its work and
opened our reservation for non-Indian homesteading.

By 1930, we were a minority landholder on our own reservation,
with only 30 percent of those 1.3 million acres still being Indian-
owned, a fact that should shock the conscience of every American.
Today, following aggressive land purchase efforts led by tribal lead-
ership, we now own 63 percent of land within our reservation. Most
of Indian Country greeted the fractionated interest purchase pro-
gram of the Cobell settlement with open arms because of what a
huge problem fractionated land created on our reservations.

We are grateful to be one of the first tribes to enter into a land
buy-back agreement with Interior under the settlement. However,
given the hoops we had to jump through and the dozens of rewrites
we had to negotiate, combined with what we are hearing from
other tribes, we are concerned about the implementation of this im-
portant program. While the CSKT do have a signed cooperative
agreement, we have yet to be able to purchase even one
fractionated interest due to the cumbersome program implementa-
tion and design.

Details regarding program implementation difficulties that the
CSKT have encountered can be found in my written statement. The
short version is that Interior has implemented needless changes
and imposed unnecessary requirements without long-term consider-
ation of the consequences of their actions. Interior is also not re-
sponding in a timely manner even when required to do so.

We have a number of recommendations for legislation and pro-
gram improvement. There are 40 tribes who have 90 percent of the
fractionated interest. Allow them a full term of the Cobell settle-
ment to acquire fractionated interests. Do not limit tribes to a 12
or 18 month cooperative agreement. The issue of fractionated inter-
est ownership was created over decades and will not be resolved in
18 months.

Allow tribes to compact or contract the land Buy-Back program
under the Self-Determination Act and/or the Tribal Self-Govern-
ance Act. Allow tribes to invest the land acquisition fund and earn
interest while managing the program to enable that tribes pur-
chase more fractionated interests.

Assist tribes to implement the land Buy-Back program of re-
quested. Time and time again we have learned that tribes want
choices and options. Some tribes may play a larger role in the pro-
gram. Some may not. There are two bills pending in Congress right
now intended to fix problems with the program, one by Senator
Walsh and Congressman DeFazio and one by Congressman Daines.
Both bills contain good provisions. Most importantly, both bills will
allow tribes to utilize the Indian Self-Determination Act and the
Tribal Self-Determination Act to implement the land Buy-Back pro-
gram on their reservation.

We have confidence that Congress will choose the provisions from
both bills that will work best into one consolidated bill. It will be
important to enact such a bill quickly. In my written testimony, I
have indicated that the Daines bill extended the period for an addi-
tional five years and thought this made sense. We now understand
that the Walsh-DeFazio bill allows the money to be spent until it
is gone, essentially extending the period of land purchase for as
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long as it takes until the money, including the investment returns,
runs out. That is a very good idea.

The Department of Interior has held numerous listening sessions
around the Country. However, they have been slow the change the
program implementation and design. The opportunity still exits to
make the land Buy-Back program one of the most innovative and
successful restoration programs in the Department of Interior’s his-
tory.

Please continue to ask tribal leaders what will improve the pro-
gram and also engage DOI in implementing the program changes
requested by tribal communities.

Thank you for the opportunity to testify before the Committee.
Your leadership and attention in this matter is greatly appreciated.
I look forward to any questions that you may have.

[The prepared statement of Ms. Lankford follows:]

PREPARED STATEMENT OF HON. CAROL LANKFORD, VICE-CHAIR, CONFEDERATED
SALISH AND KOOTENAI TRIBES OF THE FLATHEAD RESERVATION

Good afternoon. I want to thank Chairman Tester for convening this hearing on
one of the most important opportunities in Indian Country, namely the Department
of the Interior (DOI) Land Buy Back Program (LBBP). My name is Carole Lankford.
I am the Vice Chairman of the Confederated Salish and Kootenai Tribes in Western
Montana. Our Tribes are strong advocates for Tribal Self Governance and for native
homeland restoration.

Perhaps to understand its importance I should quickly relay to you the history
of our land base. Our aboriginal territory was over 20 million acres, a significant
amount of what is now western Montana and areas in surrounding states. In our
Treaty of 1855 we ceded almost 19 million acres of land to the U.S. in return from
a commitment of the U.S.—in a treaty ratified by the United States Senate—that
we would have the exclusive use of the remaining 1.3 million acre Flathead Res-
ervation. Within 50 years of the signing of that treaty the US broke its word and
opened our reservation for non-Indian homesteading. By the 1930s we were the mi-
nority land holders on our own reservation with approximately 30 percent of those
1.3 million acres still being Indian owned. That fact should shock the conscience of
every American. Today, following aggressive land purchase efforts by CSKT Tribal
leaders, we now own approximately 63 percent of the land within the Flathead Res-
ervation. So today, being before you, I am thankful that Montana’s Congressional
Delegation is listening to the concerns of Tribal leaders, respected elders and the
Indian community in regard to the Land Buy Back Program.

Most of Indian Country celebrated when the Cobell lawsuit was settled and final-
ized. As the members of this Committee know, due to the allotting of Indian res-
ervations and the many times whereby allotments have divided and subdivided fur-
ther and further for each generation of descendants of the original Indian allotment
holders, there are large parts of reservation lands with fractionated parcels that
cannot be used for home building or economic developments. Therefore, most of the
Tribal Nations greeted the fractionated interest purchase program of the larger
Cobell Settlement with open arms.

We are grateful to be one of the first tribes to enter into a land buy back agree-
ment with the Department of the Interior under the Cobell settlement. However,
given the hoops we had to jump through and the dozens of rewrites we had to nego-
tiate, combined with what we are hearing from other tribes, we are concerned that
the implementation of this important program will not achieve the intended result,
which is to reduce the number of fractionated interests.

While the CSKT do have a signed cooperative agreement for Land Buy Back, we
have yet to be able to purchase one fractioned interest. We believe this is due to
cumbersome program implementation and design.

Sfoﬁle of the program implementation errors that the CSKT are experiencing are
as follows:

1.) Encouraging time limited Cooperative Agreements with a limited number of
purchase offers. It can take up to six months to achieve a standard mortgage
from start to finish. Yet, Indian land owners are asked to make a decision
to sell trust interests in a 45 day period. This short window for decision-
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making will not encourage sales to the Tribal government. This short window
does not honor nor acknowledge the Tribal attachment to Indian land. This
“critical decision” in creating such a short timeframe for willing sellers to
make a decision to sell, may have a detrimental and irreversible negative im-
pact on the program. We have been told that the 45 day timeframe for mak-
ing a purchase decision will be modified, if necessary. That probably is a good
idea. We have only 11 months left on our cooperative agreement and are lim-
ited to three purchase offers or what DOI calls waves (groups of purchase of-
fers). We are concerned that this grouping especially on a reservation like
ours where lakeside land will be valued much higher than elsewhere is going
to be problematic. Interior wants to get in and get out, do appraisals only
once, and offer all sales prices at once. It is not going to work.

2.) Why would the DOI modify the appraisal process for Land Buy Back? Our
Tribes are experiencing more delay, new reviewers, new required appraisal
language, and new requirements for appraisals. The validity of the appraisal
(or appraisal age) should be lengthened if local market conditions support it.
Instead, the DOI initiated the Land Buy Back program with a new “short-
ened” shelf life for appraisals. We and other Tribal leaders have expressed
this concern over shortened appraisal shelf life to the Department of the Inte-
rior numerous times.

3.) The CSKT were faced with a requirement for BLM mapping of fractionated
interests. This would be a requirement of the appraisal and of the determina-
tion that a fractionated interest was purchasable. This has never been a re-
quirement for past fractionated purchases under the Indian Land Consolida-
tion Act. Why impose new or changed standards now? The program is cum-
bersome enough without layering new requirements on the process and on
Tribal governments. Even after just meeting with DOI reps we are not sure
if the failure to have a BLM map would prevent the acquisition of a Tribal
priority interest. BLM rarely comes out to the reservation and they rely on
other data such as TAMS. If TAMS info conflicts with BLM data and BLM
will not then issue a map, a priority acquisition might go by the wayside.
That would be very troubling.

4.) We are the only tribe with a provision in our agreement requiring the review
appraisers to review an appraisal and respond within five days. We have sent
over 60 appraisals to them and they never got back to us on a timely basis
so now we have to update the appraisals. They can’t keep up with their own
agreed to timeframes.

Recommendations
Our recommendations for legislation and program improvement are as follows:

There are forty (40) Tribes identified by the DOI who have 90 percent of all
fractionated interests in Indian Country. Allow them the full term of the Cobell
settlement to acquire fractionated interests. Do not limit Tribes to a 12 or 18
month Cooperative Agreement. The issue of fractionated interest ownership was
created over decades and it will not be resolved in 18 months. Allow partici-
pating Tribes, at the least, the full settlement period to purchase fractionated
interests with the initial purchase ceilings ($) allocated to them. This is reason-
abledif a long term solution and true reduction of fractionated interests is de-
sired.

Pass legislation to allow Tribes to compact the Land Buy Back Program under
the Indian Self Determination Act and/or the Tribal Self-Governance Act.

Allow Tribes to contract or compact the Land Buy Back Program.

Allow Tribes to invest the land acquisition funds while managing the program
to enable the Tribes to purchase more fractionated interests. The CSKT believe
that our initial purchase ceiling will not be sufficient if all willing sellers decide
to sell. We should be able to invest the funds and earn interest and then use
that to purchase more fractionated interests during the program. That is also
reasonable and a business approach to the problem.

Assist Tribes to implement the Land Buy Back program if requested. Time and
time again we have learned that Tribes want choices and options. Some Tribes
may play a larger role in this program. Some may not. There is a slim chance
that the funds will be spent if the program implementation is narrow, as it
presently is. We support spending the funds and restoring the fractionated in-
terests to the control of the Tribes.
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There are two bills pending in the Congress right now intended to fix problems
with the Land Buy Back program. One by Senator Walsh and Congressman DeFazio
and one by Congressman Daines. Both bills contain good provisions. Most impor-
tantly, both bills will allow tribes to utilize the Indian Self-Determination Act and
the Tribal Self-Governance Act to implement a land buy-back program on their res-
ervation. The Daines bill extends the time period for the implementation of the land
buy-back program from 10 to 15 years. It also allows payments to be made to tribal
governments to carry out contracts or compacts and authorizes the use of interest
earned on such payments to be used by the tribal government to purchase
fractionated interests. It further requires annual reports to Congress (which might
be a good way to hold Interior accountable) and consultation. The DeFazio-Walsh
bill allows investment of the trust land consolidation funds in an interest bearing
account and also contains a provision whereby the funds are invested by the Sec-
retary and then tribes can use them to purchase fractionated interests until they
are gone. While DeFazio-Walsh does not explicitly strike the 10-year availability
limitation language it does away with the availability limitation timeframe entirely
by specifying that the funds must be invested into an interest-bearing account and
that once invested can only be used for the intended purpose (without any time-
frame limitation). On the one hand we would not wish to see further delays by Inte-
rior if they are not forced to act within a specified timeframe but on the other hand
extending the timeframe to 15 years in the Daines bill does not ensure that funds
would not revert to the Treasury if they have not been fully expended. DeFazio-
Walsh says the funds can only be used for the intended program and will not be
returned to the Treasury. The notion of any of these funds possibly reverting to
Treasury is counter to the purpose of the Fund and preventing that possibility
would be a good idea.

. S(i)nator Tester and Committee Members we commend you for listening to Tribal
eaders.

The DOI has held numerous listening sessions around the Country and we believe
their consultation has been extensive. However, they have been slow to change the
program implementation and design. There is still time to make the Land Buy Back
Program one of the most innovative and successful land restoration programs in
DOI history.

Please continue to ask Tribal leaders what will improve the program. Engage the
DOI in implementing program changes requested by the Tribal communities. We
have confidence that the Congress can pick and choose the provisions from both bills
that will work best into one consolidated bill. It will be important to enact such a
bill quickly.

Thank you.

The CHAIRMAN. Thank you, Carol. We appreciate your testimony.
Susan Waukon, you may have the floor.

STATEMENT OF HON. SUSAN WAUKON, REPRESENTATIVE,
HO-CHUNK NATION LEGISLATURE; ACCOMPANIED BY
GEORGE WATERS, PRESIDENT, GEORGE WATERS
CONSULTING SERVCIE

Ms. WAUKON. Good afternoon, Chairman Tester, Vice Chairman
Barrasso and members of the Committee. My name is Susan
Waukon and I am a District 1 legislator from the Ho-Chunk Nation
of Wisconsin. I represent most of the northern half of Wisconsin.
I appreciate the opportunity to provide testimony on behalf of the
Nation on Improving the Trust System in the Department of the
Interior’s land Buy-Back program.

The Nation’s tribal enrollment is 7,500 members and our tribal
headquarters is in Blackwater Falls, Wisconsin. A series of Federal
actions reduced our land base from 10.5 million acres to 11,538
acres, located throughout 25 counties in Wisconsin, Illinois and
Minnesota.

The nation participated in the Indian Land Consolidation Pro-
gram, the predecessor to the Buy-Back program. In 2009, the na-
tion adopted a land consolidation code to prioritize the nation’s
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land acquisitions. The nation has also developed a probate code, as-
sumed responsibility for the land title records office and is in the
process of assuming control over surface leasing under the recently-
enacted HEARTH Act.

The nation is listed as 65th in the program’s implementation
plan and is about to finalize a cooperative agreement to participate
in the program. Based on our experience and discussion with the
Department, the nation recommends the following changes to im-
prove the program.

One, develop rules for reallocation of purchase ceilings. The rate
of acceptance for offers made is now about 30 percent. Even if the
rate were to jump to 40 or 50 percent, this would still leave hun-
dreds of millions of dollars in need of reallocation.

The nation strongly recommends that the program develop and
publicize guidelines for reallocation of purchase ceiling funds as
soon as possible. Two, authorize tribes to contract program func-
tions and invest program funds. We as Indian tribes should be al-
lowed the option to manage program funds under the Indian Self-
Determination Act. This would also allow the funds to be invested
to earn interest, thereby enlarging the amount of funds to be used
for land purchases.

Legislation has been introduced in the House and in the Senate
addressing tribal contracting of the program. But there are major
differences in these bills, and the nation urges the Committee to
work with the House Subcommittee on Indian and Alaska Native
Affairs to find the fastest way to ensure these changes are enacted
into law.

Three, deploy additional resources to engage with those tribes
that are not on the top 40 list. Other tribes that are not in the top
40, like the Nation, have the managerial capacity to begin making
offers to landowners. At the end of the program’s effective life, suc-
cess will be measured by the total number of fractionated interests
purchased and the total amount of acreage reconsolidated in tribal
ownership.

I don’t have to remind anyone here that in all likelihood, this is
our last chance, both at the Federal level and in Indian Country,
to make a major dent in Indian land fractionation. We need to
make sure that we make the most out of this opportunity.

The nation believes Indian tribes can do a better job than the
U.S. Government in managing land and natural resources. The na-
tion is one of a small number of tribes nationwide and the first in
our region to contract the Bureau of Indian Affairs LTRO under
the ISDEAA, which has allowed the nation to access the TAAMS
system and generic title status reports without having to rely on
the BIA.

Performing the LTRO function also allows the nation to approve
leases, permits and process land acquisitions more quickly than re-
lying on the BIA. The nation is also underway in assuming control
over surface leasing under the recently-enacted HEARTH Act,
which will expedite the approvals formally required of the Federal
Government. Reducing the Federal bureaucracy in these areas will
allow the nation to move more quickly on economic development
opportunities that will in turn enhance the quality of life for our
members.
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We encourage the Committee to pursue proposals that have prac-
tical benefits to tribes such as S. 165, the Indian Trust Asset Re-
form Act, which would give tribes a direct role in the management
of their trust resources and transition the Office of the Special
Trustee functions under a single administrative umbrella.

The nation strongly supports this bill and urges the Committee
to expedite its consideration of the bill in the remaining months of
the 113th Congress.

This concludes my testimony. I would be happy to answer any
questions.

[The prepared statement of Ms. Waukon follows:]

PREPARED STATEMENT OF HON. SUSAN WAUKON, REPRESENTATIVE, HO-CHUNK
NATION LEGISLATURE

Introduction

Good afternoon, Chairman Tester, Vice Chairman Barrasso, and members of the
Committee. My name is Susan Waukon and I am pleased to provide this testimony
on behalf of the Ho-Chunk Nation of Wisconsin (“Nation”) on improving the trust
system and the Department of the Interior’s Land Buy-Back Program (“Buy-Back
Program”). I serve as an elected member of the Nation’s Legislature and represent
District 1, which includes most of the northern half of the State of Wisconsin.

The Nation, known as “People of the Big Voice,” has a tribal enrollment of 7,500
members and our tribal headquarters is located in Black River Falls, Wisconsin.
Forced removals and land cession treaties with the federal government greatly re-
duced what was once more than 10.5 million acres of the Nation’s aboriginal land.
The Nation today owns approximately 11,538 acres of land situated throughout 25
counties in the states of Wisconsin, Minnesota, and Illinois. Using its own funds,
the Nation purchased approximately half of this land.

The Nation has a long history of reacquiring land and purchasing fractionated in-
terests in land. For several years, the Nation participated in the Indian Land Con-
solidation Program, which was the predecessor to the Buy-Back Program and based
in Ashland, Wisconsin. In 2009, the Nation formally enacted a land consolidation
code that prioritizes the Nation’s land acquisitions. The Nation has also developed
a tribal probate code, has assumed responsibility for the Land Title Records Office,
and is in the process of assuming control over surface leasing under the recently-
enacted HEARTH Act.

The Nation is listed as 65th in the Buy-Back Program’s implementation plan. The
Nation is currently developing a cooperative agreement to formally participate in
the Buy-Back Program.

Recommendations for the Buy-Back Program

Based on our preparations and work with the Buy-Back Program to date, the Na-
tion has several recommendations to improve the program.

1. Develop Rules for Reallocation of Purchase Ceilings

To date, the Buy-Back Program has focused most of its resources on those tribes
with the largest purchase allocations under the program’s implementation plan. The
Nation agrees that those tribes with the highest rates of fractionation should benefit
from early deployment of program resources.

The Nation is very concerned, however, that unless the Buy-Back Program quick-
ly develops and implements rules governing the reallocation of purchase ceiling
funds, much of the land consolidation fund will revert back to the U.S. Treasury
and will be forever lost to Indian country. Four years into implementation, the Na-
tion understands that of the offers that have been extended on the reservations
where the Buy-Back Program is active, the acceptance rate has been approximately
30 percent. This acceptance rate may increase as the program learns more and be-
c?fmes more efficient, but we believe a sense of urgency needs to accompany future
efforts.

Even if the acceptance rate were to eventually increase to 40 or 50 percent, this
would still leave hundreds of millions of dollars in need of reallocation to other
tribes. It would not be feasible to reallocate these funds near the end of the ten year
life of the program. Rather, Buy-Back Program managers need to make these deci-
sions much sooner to afford the recipients of reallocated funds a meaningful oppor-
tunity to spend the money.
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If the current acceptance rate of offers holds, it is conceivable that land purchase
funds may need to be reallocated more than once. For all of these reasons, the Na-
tion strongly recommends that the Buy-Back Program develop and publicize guide-
lines for reallocation of purchase ceiling funds as soon as possible.

2. Authorize Tribes to Contract Buy-Back Program Functions and Invest Program
Funds

The Buy-Back Program is governed by the Indian Land Consolidation Act (ILCA),
and the ILCA does not allow tribes to contract program functions under the Indian
Self-Determination and Education Assistance Act (ISDEAA). With the support of
tribal organizations, Vice-Chairman Barrasso sought to amend the Cobell settlement
in 2010 to authorize tribes to use contract and compacts under the ISDEAA to man-
age the Buy-Back Program. At that time, however, the Administration opposed any
change to the settlement and specifically opposed allowing tribes to contract the pro-
gram.

Equally important, for the ten year duration of the program, the $1.9 billion ap-
propriated for the Buy-Back Program will sit in a non-interest bearing account and
gain no value over time. Had the ISDEAA changes been incorporated when Con-
gress ratified the Cobell settlement, this would not be an issue because the ISDEAA
allows funds for contracted or compacted programs to be transferred directly to
tribes, at which point the tribes can invest the funds themselves. Every fiscal year
that goes by without this money being invested represents money and opportunity

ost.

Ideally, the Buy-Back Program would transfer the full amount of the Nation’s
purchase ceiling amount (approximately $1.2 million) to the Nation and let us ad-
minister the program functions and invest the funds. If the Buy-Back Program fol-
lowed this model for all tribes that have purchase ceiling allocations and wish to
enter contracts and compacts with the department, the program would know much
earlier those tribes that have higher rates of offer acceptance and those where ac-
ceptance rates are low. This would allow for a more equitable and efficient realloca-
tion process—i.e., directing the Buy-Back Program funds where the funds are most
likely to be spent.

Legislation has been introduced in both the House (H.R. 5020) and the Senate (S.
2387) that addresses tribal contracting of the Buy-Back Program under the ISDEAA
and investment of Buy-Back funds. There are key differences in these bills and the
Nation urges this Committee to work with the House Subcommittee on Indian and
Alaslfa Native Affairs to find the fastest way to ensure these changes are enacted
into law.

3. Deploy Additional Resources to Engage with Those Tribes that are not on the Top
40 List

The Nation understands the Buy-Back Program’s desire to initially work with
those tribes with the largest purchase ceiling allocations. Other tribes that are not
in the top 40, however, certainly have the managerial capacity to begin making of-
fers to landowners immediately or with little administrative preparation. At the end
of the Buy-Back Program’s effective life, success will be measured by the total num-
ber of fractionated interests purchased and the total amount of acreage re-consoli-
dated in tribal ownership.

In interactions with the Buy-Back Program, the Nation has struggled to get an-
swers to questions as the program staff’s time seemed focused on the largest tribes.
The Nation recommends that the program make additional resources available to
work with those tribes, like the Nation, that are not on the top 40 list.

Forward-Looking Trust Reform

The Nation is a strong proponent of tribes having direct control over their re-
sources and minimizing federal bureaucracy in tribal decisionmaking, especially on
matters relating to the Nation’s trust lands.

For example, the Nation is one of a small number of tribes nationwide and the
first in our region that have contracted the BIA’s Land Title Records Office (LTRO)
under the ISDEAA. Contracting the LTRO function has allowed the Nation to access
the TAAMS system and generate title status reports without having to rely on the
BIA’s Regional Office. Performing the LTRO function also allows the Nation to ap-
p}tl‘ove X}ases, permits, and process land acquisitions more quickly than relying on
the BIA.

Assuming these functions, in tandem with the Nation’s planned assumption of
surface leasing authority under the recently-enacted HEARTH Act, will facilitate
and expedite land-related approvals formerly performed by the Federal Government.
The Nation has also submitted tribal leasing regulations to implement the HEARTH
Act to the BIA but, ironically, the 120 day window for the BIA to act on the regula-
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tions has passed, and the Nation has yet to hear any response from that agency.
Nonetheless, the Nation is hopeful that its tribal regulations will be approved soon
so that it can further expedite leases of its tribal lands. Reducing the federal bu-
reaucracy in these areas will allow the Nation to move more quickly on economic
development opportunities that will, in turn, enhance the quality of life for the Na-
tion’s members.

As the Committee continues its oversight of the Buy-Back Program and considers
reforms to federal trust functions, we encourage the Committee to pursue proposals
that have practical, tangible impacts on tribal communities and that will reduce fed-
eral bureaucracy. One such proposal is S.165, the Indian Trust Asset Reform Act,
which would give tribes a direct role in the management of their trust resources and
transition Office of the Special Trustee functions under a single administrative um-
brella. The Nation strongly supports this bill and urges the Committee to expedite
its consideration of the bill in the remain