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EXAMINING THE COMCAST-TIME WARNER
CABLE MERGER AND THE IMPACT ON
CONSUMERS

WEDNESDAY, APRIL 9, 2014

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:06 a.m., in Room
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Klobuchar, Franken, Coons,
Blumenthal, Hirono, Grassley, Hatch, Graham, and Lee.

OPENING STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. I would like to welcome everybody here. The
Chair and Ranking Member of the Subcommittee with jurisdiction,
Senator Klobuchar and Senator Lee, will be taking over the hear-
ing at some point during the morning, and I appreciate the work
both of them have done in getting us here.

The original business of the cable industry—delivering television
programming—is, as we all know, migrating to the Internet, and
the industry has been changing in response. Consumers can now
watch what they want and when they want. And if any of us have
any question about it, ask our children or our grandchildren, and
they will explain it to us.

But when companies like Comcast and Time Warner Cable were
founded, the term “binge watching” was unheard of, now it de-
scribes how many Americans watch their favorite shows. Cable
companies have moved beyond delivering television, adapting their
networks to provide broadband. They are now the sole source of
this service for millions of Americans. As a result, they play a dom-
inant role in how many people in the country get their information.
Consumers deserve to know how the combination of the two largest
companies in the industry will impact them. Every Senator has
heard from their constituents saying, “What is this going to do to
me?”

So we are going to cover the current state of the video and
broadband markets. We will hear discussion of vertical integration,
relevant markets, and public interest standards. These are impor-
tant issues to consider when analyzing the merger. Consumers,
though, do not want to hear complex legal jargon or obscure regu-
latory terms. They just want to know why their cable bills keep
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going up. They want to know why they do not have more choice of
providers. And consumers want to know is this merger good for
them or not. Frankly, every one of us wants to find out the same
things.

In 1996, I voted against the Telecommunications Act in part be-
cause of concerns I had about the lack of competition in the cable
TV market. And I am still concerned. Similar questions are now
being raised about the broadband industry, where consumers feel
like they get large bills and inadequate choices.

In Vermont, we are deeply concerned about net neutrality, but
we do not simply want lip service. We want meaningful rules of the
road to protect an open Internet so that anyone with an idea can
have a chance to succeed in the online marketplace. And
Vermonters are not alone in this. Thousands of Americans have
flooded the FCC in recent weeks with comments supporting the
restoration of open Internet rules, and their voices have to be
heard.

I appreciate that Comcast agreed to be bound by the FCC’s Open
Internet rules as part of the NBCUniversal transaction. This was
an important commitment, especially now that core elements of the
Open Internet Order have been struck down. The conditions that
currently apply to Comcast should not be seen as the end point but,
rather, the minimum level of protection that should apply to pro-
mote competition online. And regardless of the outcome of this lat-
est merger, I hope that Comcast will accept an extension of these
rules beyond 2018. Better still, I urge them to support stronger
rules that protect consumers and drive innovation.

The recent interconnection deal between Comcast and Netflix
also raises important questions for advocates of net neutrality.
When ISPs can charge tolls or block access to their networks, net
neutrality policies alone may no longer be enough to protect con-
sumers or promote an open Internet. If companies have to enter
special agreements to ensure adequate quality for their streaming
video service, I worry about the potential impact on other band-
width-intensive services. One that I think of that I worked on for
years is telemedicine, especially tying together medical centers in
rural areas. It is an annoyance for consumers when they cannot
stream the most recent season of “House of Cards” due to an inter-
connection dispute. But it is really serious if it becomes a matter
of life or death for patients who cannot reach health care for the
same reason.

So the proposed transaction touches on a range of critical policy
issues going beyond just the broadband space. There are important
questions about diverse and independent video programming and a
vibrant marketplace for online video. So we have to ask how this
is going to impact consumers, and I urge the FCC and Justice De-
partment to consider this just as carefully.

So I thank everybody for being here. I am going to yield to Sen-
ator Grassley. Then I understand Senator Klobuchar and Senator
Lee have brief statements.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]
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OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. Well, good morning. Thanks for the witnesses
being here.

Our Judiciary Committee’s role is not to decide whether or on
what conditions Comcast and Time Warner will be permitted to
merge. The Federal Communications Commission and the Justice
Department are responsible for determining whether there are any
issues with this transaction. But no doubt a hearing like this, as
we have had in this Committee on other mergers, is a very impor-
tant part of the process, because it does give the Committee an op-
portunity to hear and to conduct proper oversight not only of this
specific merger but also to make sure that we understand the
issues and that the Federal Communications Commission and the
Justice Department are carrying out the law.

Every year we are seeing new and exciting innovations in tech-
nology and communications. When I first came to Congress, I did
not carry a phone around in my pocket like we do now. I never
knew that one day there would even be such a thing as Twitter
and that I would have 75,000 followers. Innovations like these have
radically changed how we communicate and how we interact with
each other, how we learn, how we get news, how we conduct busi-
ness, and access entertainment.

Access to the Internet is quickly becoming an absolute necessity.
Americans need it to compete in this fast-paced and, more impor-
tantly, the globalized economy that has developed over the last 50
years and is going to be more important in the future. They need
the Internet to stay in touch not only with family and friends but
probably very much a part of their economic lifeline, and particu-
larly when they have access to their choice, and what a wide range
of choice now.

Right now we are experiencing a bit of a revolution in Internet
technology. Just some examples: Products like Verizon FiOS and
Google Fiber are changing the Internet’s infrastructure by deliv-
ering faster access through fiber optic cables. And on the content
side, companies like Netflix and Hulu are allowing people to “cut
the cord” and access their media through the Internet and their
handheld devices.

Comcast and Time Warner control a significant amount of the
cable infrastructure that Americans use to access high-speed Inter-
net. They control the cable lines that go directly into people’s
homes. So there is a lot of interest in what will happen if the two
companies merge and, quite frankly, probably just stated a little bit
differently, but I have the same interest that Chairman Leahy has
expressed. Consumers want to know whether a combined Comcast-
Time Warner will be in a better position to expand high-speed
Internet access. Will consumers have higher cable bills? Will they
have more or less content choices? Will the merger inhibit growth
and deployment of broadband services? Will it enhance competition
with other companies? And what are the downstream effects of the
merger?

Another question is whether or not a combined Comcast-Time
Warner will impact television or Internet content in a detrimental
way. Will the company be able to block consumers’ access to con-
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tent? Or will the merger allow the company to negotiate for better
licensing arrangements from popular broadcasters like ESPN and
Disney? Because Comcast creates some of its own programming,
some have suggested that this will put independent programmers
at a disadvantage. Well, all of those things are what this hearing
is all about.

Today we have an opportunity to learn how these markets actu-
ally work and what a Comcast-Time Warner merger could mean to
competition and consumers. There is no doubt that a combined
Comcast-Time Warner could significantly affect the markets for tel-
evision programming, high-speed Internet access, and program ac-
cess, and there has been no shortage of opinions expressed in the
media since the companies announced the planned merger.

So I look forward to a very important hearing and also following
up with how DOJ and FCC are going to respond.

Thank you, Mr. Chairman.

[The prepared statement of Senator Grassley appears as a sub-
mission for the record.]

Chairman LEAHY. Thank you.

Senator Klobuchar.

OPENING STATEMENT OF HON. AMY KLOBUCHAR,
A U.S. SENATOR FROM THE STATE OF MINNESOTA

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.
Thank you to you and Senator Grassley for holding this very im-
portant hearing.

Competition in the cable industry is one of the most critical
issues that this Committee faces for a very simple reason: Cable is
the primary way Americans get pay TV and broadband Internet ac-
cess. This issue literally touches people’s lives every day, and it
touches their wallets every month.

As Senator Lee, the Ranking Member of our Subcommittee, and
I have said from the day the merger was announced, the proposed
merger between Comcast and Time Warner Cable, the two largest
cable companies in the country, presents unique issues.

From my perspective, while the companies’ service areas do not
overlap, this cannot be our only focus of our discussion today. The
combined company would control about 30 percent of the pay tele-
vision market and 40 percent of the wireline broadband market,
with some estimates putting it at 50 percent.

Its size and scope would give it the power to affect prices, serv-
ice, and content offerings throughout the industry and the future
of online video competition.

There are a number of critical questions that we need to ask.

First, what is in this merger for consumers? Comecast has already
said they are not promising that their consumers will pay less or
that their bills will increase less quickly. What benefits do con-
sumers stand to gain that they would not have gained without the
merger? And do they outweigh the potential harms that could re-
sult if the merger is approved?

This merger is also relevant for consumers who are outside of
Comcast’s and Time Warner Cable’s footprint. Competitive video
providers to Time Warner Cable will now have to buy must-have
NBC programming, including regional sports networks, from their



5

competitor. There are concerns that the merged company’s larger
presence throughout the country, especially in major markets like
New York and L.A., will give it even more leverage to charge com-
petitors more for its programming—a cost that could be passed on
to consumers.

By combining its vertical integration of content ownership with
an expanded share of the cable market, Comcast would also have
greater negotiating leverage with independent programmers. We
hear regularly from these companies, many of whom are reluctant
to go public because of how it might affect their negotiating posi-
tions.

They say it is increasingly hard to negotiate carriage agreements
in a market where content providers and distributors are consoli-
dating. A post-merger Comcast would sit on both sides of the fence.
It would be the gatekeeper to a third of the cable market and stand
as one of the largest content providers. Consumers should know
whether this merger enhances or limits the diversity of program-
ming.

Finally, as has been noted, we need to pay special attention to
the impact this merger will have on the Internet and online video
distributors like Netflix, YouTube, and Hulu. During the Comcast-
NBC merger, the FCC highlighted that Comcast has “the incentive
and ability to hinder the development of rival online video offer-
ings.” Concerns have been raised that the merged entity would now
have even greater ability to limit competition through data caps,
discrimination against non-affiliated content, and charging content
providers for access to that last mile of network.

What will happen to the next Netflix that today is still just a
dream in a garage? We want to make sure that the next new and
competitive online service will be able to get their content to the
merged company’s growing consumer base. With control of nearly
40 percent of the national broadband market, Comcast could poten-
tially exert undue terms, conditions, and prices on online providers
that are trying to serve their customers.

The lines between cable and Internet are rapidly blurring, and
10 years from now, Americans will be consuming media in new and
innovative ways. The question is: Who is going to be delivering that
content? Will that content be coming from Comcast or be coming
from an independent online distributor or some combination? Will
it be channeled through a cable box or routed through the Internet?

The merger has implications for how much these services will
cost and what variety of programs and applications can be deliv-
ered into our homes. Technology and market innovation should re-
sult in Americans receiving better services and more value, not less
service and less value.

I look very forward to hearing from our witnesses today.

Chairman LEAHY. Thank you very much.

Senator Lee.

OPENING STATEMENT OF HON. MICHAEL S. LEE,
A U.S. SENATOR FROM THE STATE OF UTAH

Senator LEE. Thank you, Mr. Chairman. Today’s hearing has re-
ceived significant attention throughout the country, and with some
good reason. The proposed merger between Comcast and Time
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Warner has implications for two markets that affect the everyday
lives of most Americans, certainly a majority of the people in my
State and in the country as a whole.

Most Americans pay a monthly bill for both video and broadband
Internet. In fact, as recently as 2012, 90 percent of U.S. households
with a television paid for a television subscription. And a recent
study concluded that approximately 70 percent of U.S. adults over
the age of 18 have broadband access within their home.

The parties to this proposed merger have carefully structured
their transaction in an apparent effort to maximize their chances
of gaining the necessary regulatory approval. The two companies
assure us that they do not currently compete in each other’s foot-
print, and the combined company would have less than 30 percent
of the video market, a number that some have suggested as a fig-
ure within a sort of safe harbor for concentration within the rel-
evant market.

Comcast has vertically integrated with NBCUniversal. This is a
complicating factor for a larger distributor of video content and
broadband Internet that is seeking to become larger. But as the
company points out, it remains subject to conditions stemming
from regulatory approval of that previous transaction.

The proposed merger has, nonetheless, raised some potentially
very serious concerns. This transaction takes place against the
backdrop of significant pre-existing concerns with respect to the
competitive state of the market for video and for broadband Inter-
net.

I have heard concerns for some time that the effects of robust
competition, whether experienced in terms of pricing or quality of
service, are not currently enjoyed in these markets. It is important
that this Committee take into account the state of competition in
the markets for video and Internet as pre-existing issues may make
it more likely for a large transaction to pose some kind of a com-
petitive threat.

At the same time, if concerns related to this transaction result
only from issues affecting those industries as a whole, it may, argu-
ably, be unfair to the merging parties to impose only on them con-
ditions designed to ameliorate competition. Regardless of the out-
come of the agency’s review of this transaction, I think it is impor-
tant for Congress to continue to monitor the competitive state with-
in these markets throughout the country.

Concerns with this transaction also arise from the nature of the
services at issue. Internet in particular is of obvious importance to
American families and to businesses, and it is of special importance
to an increasing degree. The combined company will potentially
control greater than 50 percent of high-speed Internet access across
the country. Markets do, of course, change quickly and government
must be careful not to step in where economic forces will better di-
rect and better incentivize future investment and development of
new products. But where the stakes are high—and surely they are
high with respect to Americans’ access to the Internet—any poten-
tial for anticompetitive effects or for undue control of that market
must be scrutinized very carefully.

It is also important to note here that this is an extremely large
transaction affecting both the video market and the Internet mar-
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ket. A complicating factor arises given that Comcast owns
NBCUniversal. Considering the significant share of the video and
Internet market that the new Comcast would have and considering
the well-known political leanings of NBC, I have heard concerns
that Comcast might have the incentive and the ability to discrimi-
nate against certain political content, including, for example, con-
servative political content, and that that capacity could be signifi-
cantly enhanced as a result of this transaction.

Now, as with any matter before this Committee or the relevant
enforcement agencies, it is essential that we apply proper economic
analysis and ground our conclusions in the evidence before us by
ensuring that we protect competition rather than trying to protect
any individual company or competitor from competition. We can
help create market conditions that benefit consumers and promote
economic growth throughout the country.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much, and I thank you and
Senator Klobuchar for your work on this.

The first witness is David Cohen, executive vice president,
Comcast Corporation. His work covers a broad range of activities,
including corporate communications, government and regulatory af-
fairs, public affairs, legal affairs, corporate administration, commu-
n}i:;y (iinvestment. No stranger to Capitol Hill, Mr. Cohen, please go
ahead.

STATEMENT OF DAVID L. COHEN, EXECUTIVE VICE PRESI-
DENT, COMCAST CORPORATION, PHILADELPHIA, PENNSYL-
VANIA

Mr. CoHEN. Thank you, Mr. Chairman and Members of the Com-
mittee. I appreciate the opportunity to testify and explain the sub-
stantial benefits to consumers of the transaction between Comcast
and Time Warner Cable.

Traditional boundaries between media, communications, and
technology companies are becoming obsolete. While this transaction
will make us bigger, that is a good thing, not a problem. Most of
our real competitors are national and global and larger than us,
like the Bells, satellite companies, Apple, Google, Sony, and
Netflix. In fact, the business reason for this transaction is to create
the scale that will enable Comcast to invest more in innovation and
infrastructure and enhance our ability to compete more effectively.
And when we invest, our competitors invest, too. AT&T has already
said that our transaction, and I quote here, “puts a heightened
sense of urgency” on other companies to invest more in their net-
works and improve service, and consumers will benefit from this
competitive investment cycle.

Our investment will bring Time Warner Cable residential cus-
tomers faster Internet speeds, more programming choices, our
next-generation X1 entertainment operating system, and more ro-
bust WiFi. Business customers will benefit from a stronger new en-
trant offering more choice and better prices.

Comcast has a record of investing in new technologies and net-
works. Two announcements we are making today underscore that
commitment.
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First, our XFINITY WiFi network achieved another milestone
with the deployment of more than one million hot spots.

And, second, we have just increased Internet speeds again. Our
50-meg service in the Northeast will increase to 105 meg, and our
105-meg service will increase to 150 meg at no additional charge
to consumers. This is the 13th time we have increased Internet
speeds in 12 years.

This transaction will generate other substantial public interest
benefits as well. Just two examples:

First, we have committed to extend to the entire Time Warner
Cable footprint our industry-leading Internet Essentials program
that has already connected 1.2 million low-income Americans to the
Internet. And our commitment to abide by the judicially vacated
Open Internet rules will also extend to Time Warner Cable cus-
tomers.

More investment, faster speeds, better technology, more Ameri-
cans connected—even with these compelling benefits, we under-
stand the questions that arise any time two big companies com-
bine. But, objectively, this is not a challenging transaction from an
antitrust perspective. Our companies serve separate and distinct
geographic areas. We do not compete for customers anywhere. So
the transaction will not lead to any reduction in competition or con-
sumer choice in any market.

We also will not gain undue power over programmers. After
divestitures, the combined company will manage subscribers rep-
resenting less than 30 percent of the market. The FCC twice adopt-
ed a rule setting a 30-percent ownership cap to prevent a single
cable operator from wielding bottleneck control over programmers,
and the Federal courts twice rejected it, finding that no cable oper-
ator could exercise market power at 30 percent or even higher mar-
ket shares.

Last, American consumers will enjoy the same choice among
broadband providers before and after this transaction. There are no
competition issues in that market either.

Mr. Chairman, Comcast represents the American dream. We
were founded 50 years ago with 1,200 customers in Tupelo, Mis-
sissippi. We have always strived to invest, innovate, and lead our
industry with a focus on the consumer. If this contract is approved,
it will give us the scale and reach to innovate and compete against
our national and global competitors.

Thank you for the opportunity to testify.

[The prepared statement of Mr. Cohen appears as a submission
for the record.]

Chairman LEAHY. Thank you very much.

And as per our normal procedure, the full statements—of course,
you have a longer statement—will be made part of the record of
each of the witnesses.

The next witness is Arthur Minson, executive vice president and
chief financial officer of Time Warner Cable. He oversees all of
Time Warner Cable’s financial functions, including its financial op-
erations, financial planning and analysis, treasury, accounting, tax,
mergers and acquisitions, internal audit, and investor relations.

Please go ahead, Mr. Minson.
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STATEMENT OF ARTHUR T. MINSON, JR., EXECUTIVE VICE
PRESIDENT AND CHIEF FINANCIAL OFFICER, TIME WARNER
CABLE INC., NEW YORK, NEW YORK

Mr. MINSON. Mr. Chairman and Members of the Committee,
thank you for the opportunity to speak with you today. I am
pleased to be here to discuss the proposed transaction between
Comcast and Time Warner Cable.

Let me start by saying that I share David’s view that the com-
bination of our two companies will bring substantial benefits to our
customers, our employees, and the local communities we serve.

Cable companies operate in an incredibly dynamic marketplace,
and we face robust competition from a wide range of sophisticated
national and global powerhouses. We compete to develop the most
innovative products and services, to attract and retain both cus-
tomers and employees, and to access funding for our ongoing oper-
ating and capital investments. As a result, we must adapt in order
to succeed.

As chief financial officer, one of my responsibilities is overseeing
our allocation of capital, both human capital as well as investments
in our products, services, and physical infrastructure. We have in-
vested billions in capital expenditures and made significant strides
in developing and offering innovative new products and services for
our customers.

But when the opportunity to combine with Comcast arose, we
knew it would be a game changer. By joining our complementary
technological strengths and creating greater scale, the transaction
will allow the combined company to bring next-generation video,
broadband, and voice services to customers faster than either com-
pany could do on its own.

Let me provide some examples of the benefits our customers will
see as a result of this transaction.

Time Warner Cable recently announced plans to invest billions
of dollars over the next three years to upgrade our network.
Comcast has already completed similar upgrades to its network. As
a combined company, our subscribers will capitalize on Comcast’s
experience to accelerate the rollout of these consumer benefits
across the entire Time Warner Cable footprint.

The transaction will also benefit the business market. Greater
scale will enable the combined company to offer more advanced
services to our existing small and medium-sized business cus-
tomers and also offer a competitive alternative to larger businesses
in the regional and national marketplace.

Given our limited geographic footprint, we have been hindered in
our ability to compete with national telecom providers in serving
multiregional and national enterprise customers. After the trans-
action, the greater coverage of the combined company will encom-
pass significantly more multiregional business locations, allowing
us to compete more aggressively and provide better alternatives for
businesses than either Time Warner Cable or Comcast could ac-
complish alone.

Let me conclude by saying that we believe this transaction will
create a world-class provider of video, broadband, and voice prod-
ucts and services, resulting in greater competition and consumer
choices in this already robust marketplace.
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Thank you for the opportunity to appear before you today. I look
forward to answering your questions.

[The prepared statement of Mr. Minson appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Minson.

Our next witness is Gene Kimmelman. He is the president and
CEO of the Washington, DC-based Public Knowledge. He pre-
viously served as director of the Internet Freedom and Human
Rights Project at the New America Foundation. He was Chief
Counsel at the U.S. Department of Justice’s Antitrust Division and
is also well known to this Committee.

Please go ahead, Mr. Kimmelman.

STATEMENT OF GENE KIMMELMAN, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, PUBLIC KNOWLEDGE, WASHINGTON, DC

Mr. KIMMELMAN. Thank you, Mr. Chairman and Members of the
Committee. I am here to represent the Internet users and the TV
consumers on behalf of Public Knowledge, which is a nonprofit
dedicated to an open Internet, open access to lawful content, and
innovative technologies.

I want to note that I worked at the Department of Justice during
a previous Comcast transaction, so I contacted DOJ ethics officials
who provided guidance on what kinds of information cannot in any
way, shape, or form be used. And because I am confident that I can
abide by those limitations, I am very comfortable being here this
morning testifying.

Now, after years of constant, substantial cable rate increases and
poor service, things are finally starting to change—very slowly, a
little bit—with new online video streaming services, new mobile de-
vices, tablets, alternative set-top boxes. These are all beginning to
deliver consumers innovative new services, more video choices at
lower prices, and some new first-run programming.

This has some cable companies starting to think about offering
a la carte individual channels, some cable companies talking about
going all broadband with their services, some of the top network
programmers beginning to think about selling first-run content di-
rectly online.

Now, as good as this sounds for consumers, these low-cost choices
are anathema to Comcast, which maximizes revenue by keeping
consumers in a high-priced, monthly cable bundled XFINITY serv-
ice package and by charging top dollar for NBCU networks, sports,
and cable programming, driving up traditional cable bundle prices
for all distributors nationwide. So the transaction could fundamen-
tally undermine these new, wonderful, innovative options con-
sumers are seeing.

Comecast, with its control of video and high-speed broadband,
adding Time Warner’s systems, could lock in increased high prices
for NBCU programming and sports and regional sports and cable
programming; expand Comcast’s ability to press down prices for
other quality programming below market rates, harming quality in
the marketplace; increase Comcast’s ability to dissuade other pro-
grammers from distributing high-quality programs directly online;
undermine innovation by controlling equipment and standards and
apps, and many consumer interfaces that block other business
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models in this marketplace; and, finally, could provide favorable
interconnection speeds, quality, pricing for XFINITY services com-
pared to all competitors.

These forms of leverage would come from the combined power of
what looks almost like a nationwide octopus with tentacles reflect-
ing each of these leverage points, massive tentacles, each individ-
ually capable of squeezing innovation in sectors all throughout the
distribution chain, and each tentacle able to fill in when the other
one is removed. In other words, this proposed transaction consoli-
dates too much power in the combined video and high-speed Inter-
net market, giving Comcast a virtual gatekeeper role for fast Inter-
net-delivered video and innovative new services.

Mr. Chairman, Members of the Committee, the issue before anti-
trust officials and communications regulators is really very, very
simple. If we want more innovative, low-priced, Internet-delivered
services, this merger must be rejected.

Thank you.

[The prepared statement of Mr. Kimmelman appears as a sub-
mission for the record.]

Chairman LEAHY. Thank you, Mr. Kimmelman.

Our next witness is James Bosworth. He is the chief executive
officer of Back9Network, a network focused on the golf lifestyle.
Mr. Bosworth previously held high-level sales and marketing posi-
tions at a number of leading golf equipment companies, and I
would note that in college he led the Seton Hall Pirates to a Big
East golf championship.

That might have been a few years ago, but we wanted to remind
everybody of that, Mr. Bosworth. Please go ahead.

STATEMENT OF JAMES L. BOSWORTH, JR., CHAIRMAN AND
CHIEF EXECUTIVE OFFICER, BACKOINETWORK INC., HART-
FORD, CONNECTICUT

Mr. BoswoRTH. Thank you, Chairman. Good morning, Chairman
Leahy, Ranking Member Grassley, and Members of the Committee.
My name is Jamie Bosworth, and I am the chairman and CEO of
the Back9Network, an independent and aspiring 24/7 cable net-
W(()il‘k. I very much appreciate the opportunity to testify before you
today.

Based in Hartford, Connecticut, Back9Network is an inde-
pendent network focused on providing golf lifestyle programming
that attracts a larger, more diverse audience to the game.

Americans spend $177 billion on golf lifestyle each year, and our
programming centers on this market. We are tremendously proud
of what we have accomplished over the past two years: state-of-the-
art production facilities, job creation, and the fastest-growing on-
line audience in golf.

But when it comes to getting on the air, our story is very similar
to that of other truly independent networks. We are up against a
distribution system that stifles innovation and consumer choice. It
is dominated by a few large players.

We are concerned that this merger may make a bad situation
even worse. True independent networks like ours, with zero affili-
ation with any other channels or distributors, rely solely on adver-
tising revenue in the early years. Therefore, there are only two re-
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quirements for a successful cable launch: One, the ability to
produce or require quality programming; and, two, initial carriage
on one of the four largest video distributors: Comcast, DIRECTV,
DISH Network, or Time Warner Cable. They are the only distribu-
tors that have the ability to reach the viewers in the top markets
that the advertisers want and demand.

But it is not that simple. Satellite providers have severe band-
width limitations and are hesitant to launch new channels. So
today new channels need permission to compete from one of the
two cable providers—Comcast or Time Warner Cable. And because
of the Comcast-NBCUniversal merger, Comcast vertical integration
makes it one of the largest content providers as well.

Now, if you marry that vertical integration with distribution in
10 of the top 10 markets, 23 of the top 25 markets, and 37 of the
top 40 markets, then suddenly Comcast alone has tremendous
power to decide what gets on the air. Let me share with you what
that means for our channel and for other aspiring independent net-
works. It does not matter that our programming has been praised
by cable executives. It does not matter that we are offering an at-
tractive value proposition. We are competing directly with a
Comcast-owned network, the Golf Channel, and that gives Comcast
every incentive to keep us off the air.

More tellingly, productive conversations that we had with Time
Warner Cable stalled as the merger was announced. We would not
worry about Comcast’s vertical integration if there were effective
competition in the distribution marketplace. We would put our pro-
gramming up against the Golf Channel and let the audience decide
what is compelling. But in the real world, new, independent net-
works need to be in the top 10 markets, and that means you need
to be in Comcast and Time Warner Cable.

In conclusion, the choice to testify today was very difficult be-
cause we want nothing more than to be in business with Mr. Cohen
and Mr. Minson. But it is important that we be here. We are fight-
ing for the right to exist—for our investors, for our employees, and,
most importantly, for the consumer. If this merger goes through
without effective, enforceable conditions that force Comcast to treat
new channels fairly, we are concerned for both channel innovation
and consumer choice in the future. But we remain cautiously opti-
mistic. We hope Comcast will be true to its legal obligation and not
discriminate based upon its ownership of the Golf Channel. And we
hope that Comecast will judge us on the merits of our content and
on our carriage proposal. However, right now they are both judge
and jury.

Thank you again for the opportunity to testify. I look forward to
your questions.

[The prepared statement of Mr. Bosworth appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much, Mr. Bosworth.

Our next witness, Richard Sherwin, is founder and CEO of Spot
On Networks, LLC. That is a provider wireless telecommunication
for the multifamily market. He has, as I understand, 30 years of
experience in wireless communications, radio frequency trans-
missions, including significant experience with wireless and wired
telecommunication ventures in Europe.
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Mr. Sherwin, thank you for coming, and please go ahead.

STATEMENT OF RICHARD J. SHERWIN, CHIEF EXECUTIVE
OFFICER, SPOT ON NETWORKS, LLC, NEW HAVEN, CON-
NECTICUT

Mr. SHERWIN. Thank you, Mr. Chairman, thank you, Senators,
for the opportunity to present our experiences with both Comcast
and Time Warner.

Spot On has been serving the multifamily residential community
for a decade, as you mentioned. We provide high-quality, high-
speed WiFi services to buildings which otherwise would have only
limited and more expensive choices for high-speed broadband. We
believe in doing well by doing good.

The multifamily residential community currently represents
nearly 35 percent of the United States population. This segment in-
cludes a large percentage of affordable housing. The population re-
siding in these communities uses wireless communications almost
exclusively for all their communication needs. This is a big change
because of the demographic in the multifamily community.

Spot On has been in the forefront of innovative design ap-
proaches, new technologies, and more efficient ways to serve these
multifamily communities. And although we have spent millions of
dollars and a decade of hard work building these businesses, we
are still a David to the Goliaths of the cable companies with whom
we often compete.

I am proud to say that Spot On’s services and those of our WiFi
competitors, our brethren, are generally 30 percent less costly than
services provided by the dominant cable providers, and Spot On
provides unique features not otherwise found in other wired or
wireless access technologies or provided in off-the-shelf or cable
corflpany-supplied wireless routers that merely redistribute a sig-
nal.

The problem of serving multifamily communities is further exac-
erbated by green initiatives, energy conservation in buildings
which dictate the choice of building materials. These materials pre-
vent cellular signals from penetrating inside these buildings and
decrease the effectiveness of wireless to reach this segment of the
population. These problems even present public safety concerns be-
cause not only are normal voice calls deterred and data access lim-
ited, but 911 calls are, at best, sketchy.

Communitywide managed WiFi service can not only resolve these
service issues but also deliver significantly larger capacity to resi-
dents inside these buildings. We bring high-speed broadband to a
building, relying on a big broadband supplier, often a cable oper-
ator like Comcast, sometimes a fiber operator, as the source of the
backhaul broadband.

It is important to understand how important our service and the
service offered by similar companies to ours is to competition. Usu-
ally the cable company that supplies us also provides retail cable
services and content in that particular area. Frequently, the cable
company is the only retail supplier to that area. Once we secure
a broadband backhaul, we build our own facilities-based network
inside the building, making use of the FCC-allocated WiFi spec-
trum and offer service to users. These users use our distributed
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wireless network to do all sorts of things from social networking,
video streaming, smart building applications, email, et cetera, and
now even for voice calls.

We need bandwidth to the buildings that come from companies
like Time Warner, Verizon FiOS, Comcast Business, and Charter.
If we could not acquire that broadband from a large broadband pro-
vider, for whatever the reason, we would be basically out of busi-
ness. Competition would be squelched. There would be no innova-
tion.

Comcast has refused to sell us broadband in many areas of the
country over the last 12 months, although prior to that they had
continued to do so. So we think conditions need to be placed on this
kind of a merger in which wholesale broadband is available to pro-
viders such as us. And we also believe that in certain markets, be-
cause Comcast will be the only provider of high-speed broadband
service in the market, that they should be prohibited from using
their financial power to exclude alternate high-speed Internet pro-
viders from offering competitive high-speed wireless Internet access
in multifamily residential communities.

Thank you very much for your time.

[The prepared statement of Mr. Sherwin appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Sherwin.

Christopher Yoo is the John H. Chestnut Professor of Law, Com-
munication, and Computer & Information Science at the University
of Pennsylvania. He is also the founding director of UPenn’s Center
for Technology, Innovation and Competition. Professor Yoo’s re-
search, I am told, focuses on law and technology, particularly the
regulation of electronic communications.

We thank you for taking the time to be here, Professor.

Please go ahead.

STATEMENT OF CHRISTOPHER S. YOO, JOHN H. CHESTNUT
PROFESSOR OF LAW, COMMUNICATION, AND COMPUTER &
INFORMATION SCIENCE, UNIVERSITY OF PENNSYLVANIA
LAW SCHOOL, PHILADELPHIA, PENNSYLVANIA

Mr. Yoo. Thank you to you, Mr. Chairman, Ranking Member
Grassley, and the Committee for inviting me. I am happy to have
the opportunity to offer my views on the impact the proposed merg-
er between Comcast and Time Warner Cable would have on con-
sumers. My written submission contains my complete testimony. I
would like to focus on the two issues the Committee has identified:
the impact of the merger on the market for traditional cable chan-
nels, such as ESPN, the Disney Channel, and the like; and the im-
pact on the market for broadband Internet access.

First, with respect to the distribution of traditional television
networks, established principles of antitrust and communications
law indicate that the merger is unlikely to harm consumers. The
lack of any overlap in the areas served by Comcast and Time War-
ner Cable means that the merger should not affect the prices that
subscribers pay for cable television subscriptions. In short, con-
sumers would have the same number of choices of multichannel
video providers the day after the merger as they did the day before.
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Two major court decisions in 2001 and 2009 also rejected argu-
ments that companies that controlled only 30 percent of nationwide
cable subscribers could inflict anticompetitive harm on cable net-
works. In light of the merging parties’ commitment to reduce their
holdings so that they control no more than 30 percent of the na-
tional market, these court decisions represent a potentially insu-
perable obstacle to claims that allowing the transaction to proceed
would adversely affect this market.

Moreover, those court decisions were issued in a different era
when the multichannel video market was much less competitive.
Since 2009, the costs of program acquisition have risen substan-
tially faster than cable rates as program providers have driven in-
creasingly tough bargains. At the same time, the number of options
for video distribution has continued to increase as Verizon’s FiOS
and AT&T’s U-verse networks have expanded their customer bases
and Internet-based systems such as Netflix, Amazon, Hulu, Google,
Roku, and Apple have emerged as important video platforms.

This industry is just not structured in a way that would make
anticompetitive harm in the market for video programming likely,
and the residual concerns may be addressed by the extensive pro-
gram carriage and access rules that the FCC has developed to en-
sure that the entire industry has sufficient access to video content
and distribution. The regulatory agencies have repeatedly recog-
nized that such problems are better handled through general rules
applicable to all industry players than through one-off conditions
that bind only merging parties.

Turning to the market for broadband Internet access, the lack of
any overlap in the areas served by Comcast and Time Warner
Cable again makes it unlikely that the merger would affect the
prices that subscribers pay. In addition, the structure of the mar-
ket for broadband Internet access makes competitive harms less
likely than in the market for cable television. By my count, the
merged company will control 32 percent of the nationwide
broadband subscribers, but more importantly, the market for
broadband Internet access is really undergoing dynamic change.
AT&T’s Project VIP is expanding the reach of its DSL network and
increasing download speeds to 45 megabits per second, and even to
75 and 100 megabits per second in substantial areas of its foot-
print. Google is extending its fiber initiative beyond Kansas City,
Provo, and Austin to 34 additional cities. At the same time, wire-
less broadband providers are racing to build out LTE, which typi-
cally delivers an average of 12 megabits per second in a world
where viewers only need eight megabits per second to view high-
definition television. LTE Advanced promises to deliver speeds of
150 to 300 megabits per second.

In addition, interconnection in the Internet space is fundamen-
tally different from interconnection in the cable television system.
In cable television, the failure to come to an agreement means sub-
scribers cannot receive content. With respect to the Internet, mul-
tiple ways to reach consumers always exist. In fact, Comcast main-
tains 40 settlement-free peering relationships and 8,000 transit re-
lationships, which ensures that disagreements over price do not
prevent anyone from reaching access to content. And in any event,
Comcast will remain bound by the open Internet Order via its prior
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commitments, and that commitment would be extended to Time
Warner Cable.

In closing, it bears keeping in mind how dynamic and unpredict-
able this sector has been. Consider February 29, 2000, when Time
Warner was before this Committee to discuss its merger with
America Online. What many predicted would be the end of history
ended up being the end of $200 billion of Time Warner shareholder
value. In addition, a few short years ago, many argued fiber-to-the-
home would soon consign cable to the dustbin of history. These epi-
sodes underscore how easy it is to hypothesize problems that never
materialize and how easy it is to overlook how innovation and will-
ingness to undertake commercial risk can create greater consumer
benefits than anyone could have anticipated.

[The prepared statement of Mr. Yoo appears as a submission for
the record.]

Chairman LEAHY. Thank you very much, and your full statement
will be part of the record.

Mr. Cohen, obviously you have heard this, that cable and
broadband customers, many are concerned about how the merger
will affect what they are going to pay. That is as much as any issue
we are hearing on the Hill.

You said that you would be able to compete more effectively as
a result of increased scale. You also said, “We are certainly not
promising that customer bills are going to go down or even increase
less rapidly.” So if they are not going to go down, they could in-
crease, the merger will reduce the number of competing companies
in both cable TV and broadband Internet, how specifically does it
help the consumer?

Mr. CoHEN. Mr. Chairman, let me briefly address both halves of
that question. I am very careful about what I commit to and what
I promise. I can make you and the Members of this Committee one
absolute commitment, which is that there is nothing in this trans-
action that will cause anyone’s cable bills to go up. I have a nasty
little habit of telling the truth, and when I was asked, “Are people’s
cable bills going to go down?” I said, “I cannot make that commit-
ment.” But between the synergies in this deal and whatever mar-
ginal additional leverage we might have in programming and
equipment supply purchasing, whatever economic benefits are gen-
erate will ultimately inure to the benefit of consumers.

And let us face it. Consumers today are in the driver’s seat. Both
for broadband and, in particular, for video, there are a vast number
of competitive choices. And that is why the scale that we are trying
to get here to stimulate investment to provide a better experience
for consumers is so important to us and to the American consumer.

So I am just going to tick off the litany of what consumers will
get as a result of this transaction: faster broadband; greater net-
work reliability and security; better in-home WiFi; access to a more
ubiquitous national WiFi network; access to Comcast’s revolu-
tionary new X1 video viewing experience; access to greater on-de-
mand choices, 50,000 on-demand choices; access to Comcast’s in-
dustry-leading TV Everywhere experience where people can view
video live and on-demand on portable devices inside the home and
outside the home; the protections of the no-blocking and non-dis-
crimination provisions of the open Internet order; and more generic
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public interest benefits like extension of the Internet essential pro-
gram to low-income customers of Time Warner Cable; extension of
our diversity and community investment commitments across the
Time Warner Cable footprint. So I think consumers are the big
winners in this transaction.

Chairman LEAHY. You have also said that you will apply the
FCC’s open Internet rules to Time Warner Cable until 2018. Will
you do it beyond 2018?

Mr. CoHEN. I think the answer to that is that we will be doing
it beyond 2018 because Chairman Wheeler and the FCC have al-
ready started a proceeding to put in place industrywide open Inter-
net protections. And I cannot imagine that the Commission is not
going to have those rules in place well before 2018.

Chairman LEAHY. Now, Mr. Minson, you must be expecting this
question, but your CEO will get $80 million for his two months of
work as CEO before he agreed to sell the company. You will get
$27 million if the merger is approved for less than a year in your
position.

Now, do these golden parachutes help your shareholders?

Mr. MINSON. Let me, Mr. Chairman, give you

Chairman LEAHY. And you knew you would be asked that ques-
tion, so go ahead.

Mr. MINSON. Let me give you our perspective on how we make
operating and strategic decisions at the company. For us, the North
Star for us is what is best for the consumer, and we concluded that
this deal is far and away the best outcome for our consumers.

The reason for that is—in our marketplace a few things really
matter. Products matter, innovation matters, and speed matters.
And I think as a result of this deal, you will have positive outcomes
in all three areas.

Chairman LEAHY. And the golden parachutes? Not wanting to in-
terrupt by going back to my question.

Mr. MINSON. As it relates to the overall compensation packages,
I would say for transactions of this size and for transactions this
complex, I think you will find that they are in line.

Chairman LEAHY. You may find that not all consumers agree,
but it is what it is.

Mr. Bosworth—if I might just take a moment for one more ques-
tion.

Senator GRASSLEY. You take as long as you want. You are Chair-
man.

Chairman LEAHY. No, no. I want to give everybody else a chance.
But

Senator GRASSLEY. You are fair.

Chairman LEAHY. Thank you. Mr. Bosworth, I am intrigued by
what you discussed about your network. I am not a golfer, but the
fact that you could have a 24-hour network and people want it,
that is pretty amazing. You have worked very hard doing that. I
understand your frustration that you cannot get carried on cable
or satellite.

Why is it critical for you to be carried by Comcast? Could you
simply operate as an online video service?

Mr. BOoswORTH. Thank you, Senator. That is actually a great
question, and while online content and over-the-top content is in-
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creasing, the average American still watches 20 times more video
content via television, and the advertising rates mirror that as
well.

Chairman LEAHY. Thank you very much. I will have other ques-
tions for the record. I am going to be leaving soon, but I will come
back, and Senator Klobuchar will be chairing. We will keep this
record open until the end of the week for others who have ques-
tions or statements.

[Thde questions of Chairman Leahy appear as submissions for the
record.]

Chairman LEAHY. Senator Grassley.

Senator GRASSLEY. And also after I ask my questions, Senator
Lee is going to take over as Ranking Member of the Subcommittee.

First of all, I thank all of you for coming here. I am going to ask
two questions first of Mr. Cohen, but I want you others to listen
because at the end of my questions, I will give you an opportunity
to respond or add to, if you want to, but I am not going to call on
you. But that is part of my program.

Mr. Cohen, if the merger is approved, Comcast-Time Warner
Cable would become the largest cable television and IT service pro-
vider in our country. Its size would give the company increased
ability to demand more favorable terms and rates from content pro-
viders and equipment manufacturers. What effect will this—it is
really three parts, so listen to all three parts. What effect will this
have on smaller TV and Internet providers? If content providers
are forced to charge Comcast-Time Warner significantly less, will
they end up charging smaller providers more? And will consumers
in places like my State of Iowa, which is not served by Comcast,
pay higher TV and Internet prices because of the merger?

Mr. COHEN. Okay. I think I only got two parts, but I think I can
cover that.

Senator GRASSLEY. Okay.

Mr. COHEN. So let me do two parts to the answer, and I think
I can merge them all together, which is—we currently have 22 mil-
lion customers, Comcast does, and we are the largest cable com-
pany at 22 million customers. And I wish I could represent to you
that I thought by moving to 30 million customers we would gen-
erate all this wonderful leverage and be able to really negotiate
harsh programming deals, bring down the costs of programming,
bring down the cost of equipment. But I do not think that is the
reality. Programmers have inordinate market power and
attractiveness of their content. I will just give you one statistic that
I think drives this home. So this is for Comcast, the largest cable
company in the country.

Over the last decade, our programming costs have gone up 98
percent, while our cable rates over that period of time have gone
up basically at half that rate. So it shows you the balance of power
in the market where programmers have so much more power at the
negotiating table. So I do not think you are going to see dramatic
shifts in programming costs or in equipment costs as a result of
this transaction. And, by the way, that is one of the reasons why
I say I just cannot guarantee that I think cable prices are going
to go down as a result of this transaction because programming
costs are our number one cost input in our business model.
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But for whatever we are able to move the needle even marginally
in terms of negotiating better programming rates for our company,
better equipment costs for our company, which will inure to the
benefit of our customers, I think any sound economic theory and
any economist will tell you that that does not have an impact on
what other cable companies are paying for their program or equip-
ment. And the easiest way for me to explain this, since I am not
an economist, but as it has been explained to me, is that if you
posit that that is the case, that is, if we get a programmer to drop
their costs to us by $100, that they will go out and try and collect
that $100 from another cable provider, that means that they have
left $100 on the table with that other cable provider; that is, they
negotiated the deal and they said, “We do not need that last $100
because we are getting it from Comecast.” And as soon as they do
not get it from Comcast, they have to go back and say, “Oops, we
need another $100.”

In fact, programmers and equipment manufacturers will nego-
tiate to get the last dollar that they can from everyone who they
are negotiating against, and this is a form of what I believe is
called “adjacent market economic theory,” that there is no impact
on what a programmer or an equipment manufacturer would
charge to another multichannel video provider based upon the ne-
gotiations that are taking place with Comecast.

Senator GRASSLEY. Mr. Kimmelman, I see you want to respond.

Mr. KiIMMELMAN. If I may, Senator. That is a nice economic the-
ory. I am sure programmers charge as much as they can now, but
with an additional eight million subscribers or 10 million sub-
scribers from Time Warner, Comcast will be in the driver’s seat.
You are either on their system serving more than 30 million cus-
tomers, or you are not. Will that impact the price? You have got
to believe it will. If that price goes down for other programmers,
they could reduce the quality or they could try to pass it along to
other vendors.

And even if Mr. Yoo has some interesting statistics about other
players in the market, this is a highly concentrated transmission
market. There are very few players in any community who can
offer Internet or a big package of video programming.

So the squeeze will come from Comecast. It is logical. They will
want to save money. I commend them for trying to do that. The
ramifications will cascade through the economy and could lead to
significant price increases for others.

Senator GRASSLEY. Professor Yoo.

Mr. YOo. We are at a seminal moment in the history of the tele-
vision industry. Looking at traditional video in some ways masks
the fact that it is losing subscribers, and what we are seeing is a
transformation to online video systems that is changing the eco-
nomics, changing who the market leaders are, and changing what
the future outcomes are likely to be.

We are also fortunate to live in a world where 98 percent of
American households have three choices in providers, which is the
best in the world. I think we are at a moment where things are
going to change whether the companies like it or not, and we need
to allow them to respond to those changes in the environment.

Senator GRASSLEY. Okay. Mr. Sherwin.
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Mr. SHERWIN. Senator, you raised the issue a little while ago, the
impact on Internet service providers, and I would like to address
that for the moment. I mentioned to you in my opening that
Comcast has refused to sell to us for the last year. When they are
the only provider of high-speed broadband in a specific area, a geo-
graphic area, it makes it very difficult for us to provide services.
In effect, then what happens is the competition is limited.

My suggestion to you would be that we find some compromise po-
sition in which a condition is imposed where wholesale broadband
is available to Internet service providers, which would address the
issue you raised on the Internet service provision.

Senator GRASSLEY. I think you go ahead, Mr. Cohen, and then
I am not going to take time of the Committee with a second ques-
tion. I will submit it for answer in writing.

Go ahead.

Mr. COHEN. Just a brief response to Mr. Sherwin. I actually
think Mr. Sherwin’s testimony sets forth in a pretty compelling
fashion why there is no need for such a condition in this trans-
action. He points out that he has Internet interconnection agree-
ments with a wide variety of companies—Comcast, Time Warner
Cable, Verizon, AT&T, Level 3, and a number of other companies.
I know that today—and I am just not aware of any refusal on the
part of Comcast to do business with Mr. Sherwin. I know that
today we have about a hundred commercial agreements with Mr.
Sherwin in a hundred different buildings in America, and that in
all of those cases there is at least one other option that Mr. Sher-
win has to obtain services. And in some of those buildings, there
may be three or four other options for him to be able to pursue.

So the issue of wholesale unbundling of our network is an issue
that was vigorously raised in the NBCUniversal transaction, one
which we vigorously fought in that transaction, and one in which
the Department of Justice and the FCC concluded that the market
was sufficiently dynamic and competitive that it was not going to
compel wholesale unbundling of our Internet service.

[The questions of Senator Grassley appear as submissions for the
record.]

Senator GRASSLEY. Thank you.

Senator KLOBUCHAR [presiding]. Thank you very much.

I know Senator Grassley is going to go and vote, and if you no-
ticed that there are not many people left here, it is because people
are coming in and voting. It is not like they have left for the day.

I want to start with you, Mr. Cohen. You talked about some of
the benefits you foresee coming from this merger. Would those
things not happen if there was not a merger?

Mr. CoHEN. So I think the answer, Senator, is that those things
are going to happen faster and with more certainty than they
would occur in the event there was not a merger. And I was really
talking about the immediate consumer benefits. The reason those
benefits have not occurred in the Time Warner Cable footprint is
because of the difference of scale between Comcast and Time War-
ner Cable, and it is the scale that leads to the investment that
leads to the rapid deployment of those benefits.

And when we move beyond the immediate, and when we look at
our competitors and what they are investing and innovation that
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they are rolling out, we believe going forward in the future that in
the absence of comparable scale to the national and global competi-
tors that are our real competitors in this market, our customers
will fall behind. We will not have the choice, the innovation, and
the technology to be able to offer them in the future.

Senator KLOBUCHAR. Mr. Bosworth, I know the environment for
independent programmers is not that easy right now. I have heard
from many of them. So what is it about this merger that you think
will make it harder for independents? And why can’t you simply go
to other cable providers and satellite providers to get carriage from
them? Why would you need Comecast or Time Warner? I think I
know the answer.

Mr. BoswORTH. Thank you, Senator. Like we said, the combined
merger would put them in 27 of the top 30 markets, and young net-
works need to generate their revenue through advertisers, and the
advertisers demand that we be in those large markets.

Senator KLOBUCHAR. Well, Comcast brings up Apple and Amazon
and Netflix as competitors and other outlets programmers can go
to. Are these viable options for Back9Network?

Mr. BOoswORTH. It is increasing but yet still the average Amer-
%can watches 20 times more video via television than they do on-
ine.

Senator KLOBUCHAR. Mr. Cohen, what competitive pressures are
there to keep Comcast from dictating terms and creating high hur-
dles for programming like Mr. Bosworth’s?

Mr. CoHEN. Okay. So three answers, if I can.

First of all, Comcast is probably the most independent pro-
grammer-friendly multichannel video distributor in the market-
place. We carry 160 independent programmers. Six out of every
channels that we carry are independent programmers. In the last
three years alone, we have provided expanded carriage to 120 inde-
pendent programmers, and we have launched five new, inde-
pendent programming networks, including four that are minority
owned and minority controlled. And there have been numerous
independent networks that have publicly expressed the views that
I am expressing here today about our independent programmer
friendliness.

Number two, the primary legal protection for an independent
programmer who wants to be carried or the program carriage rules
that the FCC has, those rules prohibit us from discriminating
against a provider who wants carriage on our systems. So there
is

S}el}nator KLOBUCHAR. But there have been some challenges, right,
with——

Mr. CoHEN. Well, there have been a handful of challenges that
we have tended to prevail on because there is an attitude—or there
is—look, I do not begrudge—I do not begrudge independent pro-
grammers’ efforts to get carriages. You said in your question it is
tough to get carriage for any new networks today. By the way,
Comcast—talk about our vertical integration—we have dropped a
network in the last three years because we had trouble getting car-
riage elsewhere for that network.

So it is tough to get carriage deals, period. The space is very pop-
ulated, and it is very difficult to be able to do that.
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But we are—we try as hard as we can to have reasonable and
rational discussions with independent programmers. And by the
way, I would include the Back9Network in that category of net-
works that we are talking to and that we are trying to reach ar-
rangements with. There was a meeting just this week between our
program affiliation group and the Back9Network, which was sched-
uled well before we knew that Back9Network was going to be a
witness at this hearing.

Senator KLOBUCHAR. Do you want to get to the third reason?

Mr. CoHEN. Right. And the third reason is that we carry these
networks because we are always focused on the consumer. So if you
have compelling content and you can make the case that our con-
sumers want to watch this content, we will carry it.

Senator KLOBUCHAR. Okay. Thank you very much.

Mr. COHEN. Sorry.

Senator KLOBUCHAR. I do not want to miss the paycheck fairness
vote.

Mr. Kimmelman, do you want to respond to that? And then I will
be turning it over to Mr. Franken or Mr. Lee.

Mr. KIMMELMAN. I will just say very quickly this is the real scale
question, as the scale issue raised before about acquiring Time
Warner. One could say with $45 billion you could do a lot of those
other things without having to buy up the second largest company
in the market.

But here on the scale side you cannot launch, you cannot get out
there, as Mr. Bosworth said, unless you have advertisers willing to
support you. They will only support you if you have enough dis-
tribution. So it is a no-win game, and the problem particularly,
having been involved in crafting those original provisions more
than 20 years ago, I throw up my hands, because when you are
vertically integrated and you have a golf channel, and someone else
comes along, how do you judge whether it is a fair way of putting
someone on or not, whether—we know they have a self-interest in
their own channel. This becomes almost an impossible task. It has
been extremely difficult for the FCC. And so I question whether
those rules can really do the job.

Senator KLOBUCHAR. Thank you. Do you think those rules then
should be changed? Or do you think as the Justice Department
considers this merger that that should be part of the consideration,
in addition?

Mr. KIMMELMAN. Senator Klobuchar, I think it is appropriate for
both reviewing agencies to consider all of its existing safeguards as
they take on a new transaction to determine whether the old ones
work, because to just reapply them without understanding whether
they work would make no sense whatsoever.

Senator KLOBUCHAR. Okay. Very good. I am going to turn this
over to Senator Lee, and then Senator Franken will be next. Thank
you very much.

Senator LEE [presiding]. Thank you, Madam Chair, and thanks
to all of you for being here today.

Mr. Cohen, why don’t I start with you? As I referenced briefly in
my opening statement, I have heard some concerns related to con-
tent, related to the idea of one company controlling a significant
share of both Internet and video distribution. So, you know, wheth-
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er with respect to politically affiliated networks or content or other-
wise, I have heard some concerns expressed that the emerging
Comcast, the post-merger Comcast, might have the incentive or
even the predilection but certainly an enhanced capacity, due to its
larger size, to discriminate against certain types of content, includ-
ing political content.

How would you respond to those concerns?

Mr. COHEN. So we started talking about this just now, and I
think the easiest way to directly respond to that question is to say
that it is an important question, but it is a question that is prob-
ably the most litigated question in the telecom space in the past
15 or 20 years, and I say that because the FCC went through two
lengthy proceedings in the late 1990s and the first decade of the
21st century to determine what level of cable ownership, horizontal
ownership, would raise a concern that either the cable company
could exercise monopsony power—that is, extract unfair pricing
from a programmer—or could serve as a bottleneck to prevent a
programmer from reaching the American consumer. And in both
cases, the Commission established a 30-percent horizontal owner-
ship cap saying that if you are over 30 percent, those risks were
present; but if you were not over 30 percent, those risks were sig-
nificantly mitigated.

In both cases, the Federal courts overturned the horizontal own-
ership cap, concluding that the FCC record was arbitrary and ca-
pricious, that the facts did not support a 30-percent cap, and that,
therefore, the law did not support it either; and that, in fact, the
portion that the cable company with 30 percent does not control is
known as the “open field”; that is, it is known as “the rest of the
public” that you can get to. And what the Federal court said was
that a 70-percent open field was considerably larger, considerably
greater than what a new programmer would need to be able to be
launched and to be able to be viable.

So in this transaction, we announced on day one that we were
prepared to divest about three million customers to bring us under-
neath 30 percent of the total MVPD market. And that is even
though by law there is no 30-percent cap, but that 30-percent num-
ber is a bit of a hot-button issue for those who watch this space.
And by being under 30 percent, we believe that we have a compel-
ling argument that the concerns that you are addressing in your
question would not be significant concerns in this transaction.

Senator LEE. Mr. Kimmelman, how do you respond to that?

Mr. KiMMELMAN. Well, as Professor Yoo said, things have
changed since those rulings, and those were about generic rules.
Here we have a specific transaction with specific ownership, and
very importantly, a company with substantial vertical integration
in programming, with NBC network, NBC cable programming,
sports, regional sports. So they have a variety of different forms of
leverage here that are not simply addressed by this simple hori-
zontal issue. And I would say that the thing that has changed the
most since those rulings, too, is the Internet, is the growth of high-
speed Internet delivery. As we have seen in most places, we do not
get much head-to-head competition with two, three, five cable oper-
ators or multiple phone companies coming in. It just has not hap-
pened. So the Internet has become the vehicle for this new poten-
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tial form of competition, and with that, they have as many as 50
percent of the really high-speed customers in the country. That
could be a chokehold that should be looked at.

Senator LEE. So if I understand you correctly, you are saying
that Mr. Cohen’s response does not adequately take those two fac-
tors into account: number one, the effect of the changes in the
Internet market; and, number two, the relationship between
Comcast and NBC. Is that—am [——

Mr. KIMMELMAN. That is correct. Yes, Senator.

Senator LEE. Okay. Professor Yoo, would you care to chime in on
that, especially since your name was invoked there?

Mr. Yoo. Of course. Thank you. To take a historical perspective,
people are very concerned about vertical integration. If you look at
the facts, vertical integration has been dropping like a stone for 25
years in the traditional cable industry. The industry has below 10
percent vertical integration, and it continues to decrease. And the
concerns that this is a growing problem just are not borne out by
the facts.

Unlike Mr. Kimmelman, I would say that the Internet cuts the
other way. It makes it less likely that people have trouble getting
their message out. One of the great benefits of the Internet is peo-
ple who want to speak can speak, and the transformation that is
happening on the Internet, on video, is that it is becoming a video-
on-demand world, where people request content. Instead of getting
what someone else thinks they should see, people decide for them-
selves, and actually that has been enriching the environment in
ways that are transformative. If you want to see, look at our kids
and1 dsee how they are doing it. It is just a completely different
world.

Senator LEE. Okay. I am sure I am going to have more questions
later and will want to follow up on this, but my time has expired.
We will turn the time over to Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman. I want to thank
Chairman Leahy for holding this hearing.

What we are talking about today is a $45 billion deal that would
combine the Nation’s biggest and the Nation’s second biggest cable
companies and the Nation’s biggest and the Nation’s third biggest
Internet service providers.

There is no doubt that Comcast is a huge influential corporation.
I understand there are over a hundred lobbyists making the case
for this deal to Members of Congress and our staffs. But I have
also heard from over 100,000 consumers who oppose this deal, and
I think their voices need to be heard, too.

As members of the Senate Judiciary Committee, we are here to
question whether this deal is good for competition and whether it
is in the public interest. I am against this deal because I believe
it does not meet either test. I believe this deal with result in fewer
choices, higher prices, and even worse service for my constituents.

Comcast has argued that there is nothing to worry about here
because it does not compete with Time Warner Cable in any zip
code. Mr. Cohen has told reporters, “There is absolutely no com-
petitive overlap between the two companies—none.” What he is
really saying is that these two companies, each of which controls
many of its own local markets, want to become one larger company
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that controls the national market. The new Comcast would operate
in 19 of the Nation’s 20 biggest markets, 27 of the top 30, as Mr.
Bosworth said.

That kind of expansion has a serious impact on competition. For
example, when Comcast wanted to acquire NBCUniversal,
Comcast’s CEO told this Committee not to worry about it because
there were still other “robust distributors”—and he specifically
named Time Warner Cable—which would prevent Comcast from
setting anticompetitive prices for NBC content.

The point was that Comcast could not get away with that sort
of behavior because the distributors, including Time Warner Cable,
could not stand for it, and they could go to the FCC to complain
about it, too.

Later in the hearing, Comcast’s CEO also assured us, “We are
not getting any larger in cable distribution here.”

Well, if this deal goes through, Comcast will become larger in
cable distribution, and if this deal goes through, Comcast never
again will have to negotiate with Time Warner Cable when it
comes to setting prices for NBC content. And NBC content, every-
one should remember, is 20-some networks.

Comcast cannot have it both ways. It cannot say that the exist-
ence of competition among distributors, including Time Warner
Cable, was a reason to approve the NBC deal in 2010 and then
turn around a few years later and say that the absence of competi-
tion with Time Warner Cable is a reason to approve this deal.

Mr. Kimmelman, what do you make of Comcast’s argument that
they do not compete against each other at all? Doesn’t that really
underestimate the anticompetitive implications of this deal?

Mr. KIMMELMAN. Absolutely, Senator Franken. It is true they do
not overlap geographically, but that is not the entire competitive
analysis either for the Department of Justice or for the Federal
Communications Commission. The question here is: Are there ways
in which they can leverage unfairly? Do they have excess market
power? Can they drive up prices? Can they harm quality and inno-
vation? And there are numerous ways in which they can do that?

If Time Warner can no longer discipline their pricing for NBC
programming, prices will go up there. They probably will go up
across the entire distribution chain, harming consumers every-
where.

Having the additional leverage of Time Warner as part of the
Comcast family gives them enormous power over how the Internet
develops the ability to offer new, innovative services. What devices,
what consumer interfaces work? If they have almost half of the
customers in the country, that is what manufacturers will make:
products for that half, meet their specifications. If they continue to
want that to be through a bundled, high-priced set of services, I am
sure it will be.

These are all enormous dangers that have significant competitive
impacts and tremendous harm for consumers.

Senator FRANKEN. Well, speaking of bundled services, we will get
to that later. I am out of time.

Mr. Chairman, I very much hope we will go to a second round.

Senator LEE. I am confident we will.

Senator FRANKEN. Great. Thank you.
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Senator LEE. Thank you, Senator Franken.

Senator Hatch.

Senator HATCH. Well, thank you, Mr. Chairman.

Robert Bork taught us that the overriding objective of antitrust
law is to promote consumer welfare. Antitrust enforcement may
seek to safeguard robust competition, but it must not become a tool
to advantage or disadvantage particular competitors.

I know that some of my friends here today have never met a
merger that they liked. But too often government intervention in
such matters risks harming consumer welfare and innovation by
protecting insufficient competitors from market forces.

Absent clear evidence of market failure, consumers benefit when
the government allows free markets to allocate resources in the
most efficient manner possible. The markets for both video services
and broadband Internet are dynamic and innovative, with new en-
trants and evolving technologies. Government regulators must be
especially careful not to intervene unwisely in such technologically
dynamic markets.

Still, the scope of the proposed merger between Comcast and
Time Warner raises issues that deserve attention, and I thank all
the witnesses for being here today to discuss this matter.

Let me ask you this, Professor Yoo. I would like your view of
transaction from the supervision of antitrust law. After all, al-
though the FCC has a broader mandate to examine whether the
merger serves the public interest, the Justice Department must
look, in my opinion, solely at whether the transaction is consistent
with antitrust law. According to your legal analysis, would this
merger create for either video or broadband an industry structure
resulting in anticompetitive harms under established antitrust or
communications law? And, in particular, can you speak to the rel-
evant markets at issue in that analysis?

Some critics stress that the combined company would control 50
percent of high-speed Internet access, a majority of cable sub-
scribers, and 30 percent of—mno, MVPD customers. But are those
the markets relevant to antitrust analysis in a video space that in-
cludes satellite providers and Internet video platforms, or in a rap-
idly evolving broadband space that includes enhanced DSL fiber,
DSL fiber and advanced LTE services?

Now, that is a lot of questions for you, but I just thought I would
ask them anyway.

Mr. Yoo. Well, they are insightful questions, so I thank you for
them.

The people who have cited a number of close to 50 percent mar-
ket share for the merged entity have not taken into account the lat-
est technological advances that are going on right now. DSL is rap-
idly improving and deploying a vast array of new technologies, in-
cluding IP DSLAMS and vectoring and a bunch of technical jargon
which I will not bother the Committee with. But what is happening
is AT&T is rolling out a new 45-meg service across 80 percent of
its footprint and enhanced to 10-meg in some areas, and we are not
the only country. The U.K., Germany, a lot of different countries
are on this strategy.

And when you start to see that, you see that DSL is actually
coming back from the dead, and the facts say that where DSL has
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not enhanced itself, yes, it is losing market share to cable. But in
the areas where AT&T has upgraded its network, it is actually tak-
ing subscribers from cable.

And so we see a market where the only way you can get the 50
percent number is if you pretend that DSL is not a competitor. The
cable companies who are losing customers to DSL right now would
beg to differ because the fact for them is they are competing. This
is the exact kind of dynamic competition which we want, which is
cable got better, but even as of today, the markets are not struc-
tured in a way that any anticompetitive effects are likely under
conventional antitrust analysis. But what antitrust law will also
tell you is what matters is not what is happening today, but it is
what is going to happen in the future that really should drive the
analysis, and that world is going to become even more competitive
than the facts today would lead you to believe.

Senator HATCH. Well, thank you.

Now, Mr. Cohen or Mr. Minson, whoever wants to answer it, we
all know the broadband marketplace is dynamic. Five years ago,
many believed that no one could compete effectively against the
Bells. Today some suggest that no one will be able to compete effec-
tively against cable in providing broadband.

What are the competitive conditions you now face? And how do
you see the broadband marketplace evolving in the near future? Ei-
ther or both.

Mr. CoHEN. I will go first, Artie.

So thank you, Senator, and I think we see a fiercely competitive
broadband marketplace across our entire footprint. In each of the
top MSAs in the country, there are double-digit broadband competi-
tors in that space, and I will give you—just to look at the combined
footprint of Comcast and Time Warner Cable, in 98.4 percent of
that footprint, the consumers have a choice between Comcast, Time
Warner—Comcast or Time Warner Cable and at least one top-10
ILEC. So that is in 98.4 percent of our combined footprint.

As Professor Yoo just pointed out, there is a virtuous investment
cycle that is occurring here. We started—we launched, the cable in-
dustry launched cable model service. That stimulated the Bells to
take DSL off the shelves. It existed for more—they invested in it
and launched that product. We invested more in cable modem serv-
ice and made cable speeds much faster. That led the Bells ulti-
mately to move to fiber-based, fiber to the home, fiber to the neigh-
borhood, FiOS or U-Verse or other Bell products that are like U-
Verse.

That led us to invest more and increase speeds. Those new speed
announcements that I announced today, 13 speed increases in 12
years, are competitive responses to the Bells offering faster and
faster Internet service.

As Professor Yoo pointed out, that led the Bells to put to the side
old DSL and invest in modern DSL technology to have more
speeds. We announced this transaction, and the CEO of AT&T im-
mediately said that this is going to create a heightened sense of ur-
gency for us to invest even more in being able to respond to this
particular transaction.
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So in the end, consumers are the big winners. In the broadband
space or in the video space, it is really good to be a consumer today
because of this investment cycle.

Senator HATCH. Well, thank you.

Mr. MiNsoN. What I would add is that in my opening remarks
I noted that we have spent billions of dollars over the last several
years in capital expenditures, and a very high percentage of that
goes to increasing capacity in our broadband plant. We have in-
creased speeds from 3 Mbps to 100 Mbps across our footprint, and
we have pockets of our footprint we offer a 300 Mbps service. So
obviously on a price-per-meg basis, we offer much more value to
consumers today than we did 10 years ago.

In addition, that investment has allowed us to offer different
tiers of service. We offer over six different tiers of service. For ex-
ample, earlier this year, we offered an everyday low price offer of
$14.95 so that customers, for that part of the population, was
priced very effectively. All in response to a very competitive mar-
ketplace.

Senator HATCH. Thanks, Mr. Chairman. Thank you. Thank you
for your testimony.

Senator KLOBUCHAR [presiding]. Senator Hirono.

Senator HIRONO. Thank you, Madam Chair.

Thank you for all of your testimony. I realize that following some
of the line of questioning of my colleagues, I think it is difficult to
apply traditional antitrust analysis to a market where so much is
changing so fast. And, Professor Yoo, you said that what the anti-
trust law should look to is what happens not today but in the fu-
ture, which brings me to Mr. Kimmelman’s suggestion, I think it
was—no, Mr. Bosworth’s suggestion that perhaps what should be
happening is that the DOJ and the FCC should engage in basically
continuing oversight to make sure that new, independent networks,
others who want to come into the marketplace to provide choices
for consumers will have a fair opportunity to compete.

Would you agree that that would be something to consider in this
market that is changing so rapidly?

Mr. Yoo. I would agree entirely. The FCC should engage in ongo-
ing oversight, and, in fact, it does. There is a very well-developed
set of program access rules and carriage access rules to make sure
that independent programmers have the ability to be carried and
to make sure that people who have content must share it with
other cable operators and other satellite operators.

There are some complaints. As always, there are people who do
not get what they want out of the process, and the FCC has con-
sistently said the correct solution is to fix that process so it is avail-
able for everyone, instead of using a merger to do a company-spe-
cific solution that will only affect the merging party.

Senator HIRONO. For Mr. Cohen, your basic cable package is
about $75 a month. Is that about right?

Mr. COHEN. Senator, we actually have many basic cable pack-
ages, so we would start with a lifeline-type service, which would be,
you know, broadcast channels and a few other channels that more
typically would be around $20 a month. We have a digital economy
package which——
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Senator HIRONO. What is kind of your median amount that your
subscribers pay for your services?

Mr. COHEN. So median, I am not sure I know that. I can provide
that to the Committee. And, remember, it is hard because we
have—half of our customers are in bundles and are getting a bun-
dle of services for $99 a month or $129 a month, and that includes
video, high-speed data, and telephone.

Senator HIRONO. It is that group that I want to address, the peo-
ple who have the bundled package.

Mr. CoHEN. Okay.

Senator HIRONO. And there are consumers who might want to
have more of a say in what kind of programming they want to pay
for. So do you have any—in the group that gets the bundled prod-
uct, do you have any initiatives in mind that would create more of
a choice, provide more of a choice for consumers to get the kind of
programming they actually want and not have to pay for—in my
case, for example, it would be, no offense, some sports program-
ming.

Mr. CoHEN. Right. So the answer is we do offer a variety of video
bundles, all of which or most of which are available in bundles with
high-speed data and with telephone service. The whole issue of so-
called a la carte programs where people can assemble their own
packages is a very complicated question, and I would note that in
every independent study that has ever been done of a la carte pro-
gramming, the study has concluded that the result of an a la carte
regime would be less choice for consumers and higher costs. And
the reason for that is that the economics of cable programming in-
volves both advertising and affiliation fees.

Senator HIRONO. I think, Mr. Cohen—I hate to interrupt you. My
time is running out. I think it just illustrates how dynamic this
marketplace is and——

Mr. CoHEN. I would agree with that.

Senator HIRONO [continuing]. How many different offerings and
why perhaps the DOJ and FCC should continue to monitor to make
sure that competition is actually occurring.

I have a question about Hawaii. Now, Hawaii is not served by
Comcast at all, and Oceanic has about 90 percent of all the cable
subscribers, and they have Internet service where they have a par-
ticular Internet address. Should this merger occur, my specific
question: Would they be able to continue to use their same Internet
address? Or do they have to completely change what is happening
with them?

Mr. COHEN. So we have not gotten to that level of detail on tran-
sition planning. When we have done other transitions relating to
other transactions, we have tended to have a long phase-in period
for changes of Internet addresses. And I think some people are still
using their AT&T Internet addresses which was a transaction that
was done in 2001. But we really have not gotten to that level of
transition planning yet.

Senator HIRONO. So I take it the idea would be to be as accom-
modating to your customers all across the country.

Mr. CoHEN. We are totally focused on the customer experience
and have a lot of experience in doing these types of transitions, and
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that is exactly what the concern is and what the planning process
would be.

Senator HIRONO. Thank you. I have run out of time.

Thank you, Madam Chair.

Senator KLOBUCHAR. Thank you very much.

Senator Graham.

Senator GRAHAM. Thank you, Madam Chairman.

Mr. Cohen, how would this potential merger affect the South
Carolina market?

Mr. COHEN. So, Senator, good morning. South Carolina is one of
the States actually where Comcast and Time Warner Cable both
have a presence. It is a State that actually demonstrates the lack
of competitive overlap between the two. Although we are both in
the State, we are in different parts of the State. So I think that
South Carolinians would gain the benefits of the transaction that
I had a chance to run through before: more investment, faster
Internet, better video experience, roll out of the X1 platform, better
TV Everywhere experience. And I think South Carolina is a State
where bringing the two cable operators together will provide a
more unified experience in the State, although we will continue to
compete—and you know the State well. We will continue to com-
pete with DIRECTV, DISH, and AT&T as major wireline providers
in the State of South Carolina.

Senator GRAHAM. Mr. Minson, you do not compete with Comcast
in South Carolina. Is that correct?

Mr. MINSON. That is correct.

Senator GRAHAM. Do you agree with what he just said about the
potential merger affecting South Carolina?

Mr. MiNsoN. I do.

Senator GRAHAM. Okay. Now, I am a DIRECTV subscriber, so—
I had problems with cable.

[Laughter.]

Mr. CoHEN. If I can say, you are proof of the point that I am
making.

Senator GRAHAM. And I have got problems with DIRECTV when
the weather is bad, so I am trying to revisit this. I really am. I do
not know what to do. I am trying to figure out what is the best—
I think most consumers want as much as they can get as cheap as
they can get it, right? At least I do. And the details kind of cloud
us over.

So the bottom line is this merger, you are not taking two people
who compete in the same marketplace. Am I right about that?

Mr. COHEN. That is correct.

Senator GRAHAM. So my choices would be, if the merger comes
about, to stay with DIRECTV, go with DISH, go with you all. Who
else could I choose from?

Mr. COHEN. You could go with AT&T as a wireline competitor.

Senator GRAHAM. So I have got four choices?

Mr. CoHEN. You have got four choices, and, again, depending on
where you live, other wireline competitors in broadband and cable
are Charter, Cogeco Cable, Home Telecom, and WOW in various
places in South Carolina.

Senator GRAHAM. So it could be up to seven or eight to ten
choices, depending on where you live.
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Mr. CoHEN. Right, on a statewide basis. But to be fair, so Mr.
Kimmelman does not jump in and correct me, just like we do not
compete with Time Warner Cable, we do not compete with Charter
either. So it really depends where you live as to whether one of
those cable competitors——

Senator GRAHAM. So basically cable companies do not compete
with each other, generally speaking? Is that what we are saying?

Mr. COHEN. Right, that is a result—that is correct, and it is real-
ly because of the way in which cable grew up as a matter of local
franchising, that local franchises were granted—originally when
Congress authorized them, they actually were exclusive. Ultimately
Congress got rid of exclusive franchises, but the cable business
grew up community by community by community.

Senator GRAHAM. So in my case, I would not be losing a choice.
The theory would be I could have a new choice with more services
through the merger. Is that correct?

Mr. CoOHEN. I should let you take the witness seat. That is ex-
actly what I have been trying to say.

Senator GRAHAM. Okay. So somebody can sell me a product at
this hearing, because I am really—does anybody represent
DIRECTV?

[Laughter.]

Senator GRAHAM. Because I really do not know—you know, I am
thinking about changing because I have had the satellite signal
knocked out twice. I have had to move the satellite twice. But be-
fore that, the cable went out right in the fourth quarter of a ball
game.

[Laughter.]

Senator GRAHAM. So from a content provider’s point of view, if
I am a content provider, am I at a disadvantage from this merger,
in your view?

Mr. COHEN. So I believe that you are not. As a combined com-
pany, we would have under 30 percent of the market. And I do not
think that that is a sufficient share of the market to create prob-
lems for programmers. And maybe more importantly than my opin-
ion, the Federal courts and the DC Circuit have ruled on two occa-
sions that having under 30 percent of the market does not create
an undue risk of monopsony power or bottleneck authority. And I
will agree with something Mr. Kimmelman said beforehand. That
was a different time when the court made those rulings, but the
way in which I think it is different is that the multichannel video
marketplace today is even more competitive than it was in 2001
and 2009 when the DC Circuit made those decisions.

Senator GRAHAM. In 20 seconds, tell me why I should switch
back to cable.

Mr. COHEN. So I am going to give you the Comcast pitch, even
though we are not there yet. I think Comcast provides the best-in-
class video viewing experience in the country. Our X1 operating
system changes the way people watch TV—better search, voice con-
trol, disabilities access, and our TV Everywhere experience; 50,000
choices on demand, which nobody comes close to; and TV Every-
where gives you the ability to watch 50 live channels anywhere, in-
side or outside the home now, and tens of thousands of video
choices on demand.
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Senator KLOBUCHAR. Thank you very much.

Senator Blumenthal.

Senator BLUMENTHAL. Thanks, Madam Chairwoman, and thank
you for your leadership in the antitrust area and for participating
and leading on this hearing.

First, let me say how delighted I am to see two Connecticut resi-
dents here, the morning after another great triumph by our team.
And if you are around long enough, you will see me present to Sen-
ator Rand Paul my Huskies tie because he is obligated to wear it
as part of the bet we made. So that may be the best entertainment
of the whole day in Washington, DC—not to take away anything
from this panel.

And let me just say how much respect I have for Mr. Cohen and
Mr. Minson—thank you for being here—and for your companies,
who do so much to enrich and enliven our lives. And to all of our
witnesses, thank you on this very, very consequential, even historic
issue that is before us.

And let me just say that I think what we have heard among
some of our colleagues is a general sense of skepticism, which is
reflected in the general public about how this deal will really help
consumers. Prices will not go down. We have already heard that
from the proponents. So where is the beef? Where is the “there”
there for consumers? And apart from the fairly vague potential
promises of good things happening, I think the case has yet to be
made that consumers will really benefit in a tangible, real, sub-
stantial way.

In my experience as Attorney General and here in Washington,
I have witnessed how excessive consolidation in any market can
sharply increase prices and reduce consumer choices in the mar-
kets for broadband and pay-TV services. I am especially concerned
that the bulwarks of a competitive marketplace—choice and ag-
gressive rivalry, not just competition but aggressive head-to-head
rivalry—have been diminished over the years, and these markets
are plagued with anticompetitive conduct, industry agreements to
limit consumer choice, and skyrocketing monthly bills at triple the
rate of inflation. That is the reason why I think you are hearing
a high degree of skepticism here.

So I think the Department of Justice has to conduct a very com-
prehensive and thorough review of this merger, paying careful at-
tention to the potential abuse of power. And since I opened about
sports, let me focus for the moment on regional sports networks,
also known as RSNs.

The most recent information I have details Comcast owning 11
RSNs in the country’s largest markets and Time Warner Cable
owning five RSNs, along with 16 local sports channels. Combined,
the merged entity would own the rights to a very formidable
amount of local sports programming in the largest media markets
in the country. These are unique products of tremendous value. Ac-
cess to them is crucial to a pay-TV provider’s ability to remain com-
petitive. And the cost of sports programming continues to rise with
no end in sight. The L.A. Times reported last week that cable bills
are expected to rise to $125 a month from $90 a month in the next
few years, almost entirely due to sports programming.
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Any competitors that will not pay your increased costs for sports
programming get denied access. And that has led to some serious,
high-profile disputes, as you well know, between Comcast, Time
Warner, and your satellite and telco companies. In fact, I think
there are still several outstanding disputes right now where re-
gional sports programs continues to be withheld from competitors
by both Comcast- and Time Warner-owned RSNs.

So I am really concerned that the increased ownership of high-
value programming like regional sports networks will give your
companies, soon to be one company, both the means and incentive
to overcharge your rivals. I think that is a practical, hard fact of
life—means and incentive to overcharge for an economically crucial
element of programming involving sports.

So, Mr. Cohen and Mr. Minson, I wonder if you would address
these concerns.

Mr. MINSON. Do you want to go first and I will go second?

Mr. CoHEN. I will go first. Good morning, Senator. I was won-
dering, when you did not come in here, if you were still celebrating
from last night. Actually, I will say I think everyone in the country
shares your joy, and particularly if I can say there is something
unique about women’s basketball, and the sheer joy of the end of
the game was last night something I think everyone in America
can get a lot of pleasure out of.

I will point out, by the way, that in the diversity of programming
and the way in which we are bringing this, that, of course, the
men’s championship was on CBS or broadcast network, and the
women’s was on ESPN, a cable network, and that is part of what
cable has been able to enable in America to be able to have these
diversity of outlets to show really exciting and incredible content
like that.

So in the RSN world, my numbers are a little different than
yours, but I think the point is essentially well taken. I had said
earlier that one of the reasons why I could not make a commitment
that cable pricing was going to go down as a result of this trans-
action was because the number one driver of our cost structure is
programming costs, and the biggest factor in programming costs is
sports programming. So we are in total agreement on that.

In the RSN context, though, RSNs are not national networks.
And as you point out, they are regional; they are offered in a par-
ticular market. And so there is really nothing in this transaction
that changes the competitive dynamic in any market in the coun-
try.

So we already own, as you said, a bunch of regional sports net-
works. Time Warner Cable has a few. But let us take the L.A.
Lakers regional sports network in Los Angeles. Comcast is not in
Los Angeles. Time Warner Cable is. Whatever the competitive dy-
namic is today, for Time Warner Cable negotiating regional sports
network deals for multichannel video distributors in the L.A. mar-
ket for the Lakers regional sports net will be exactly the same. We
are not going to have any more power in the L.A. market to nego-
tiate different deals because we also own regional sports nets in
Chicago and Philadelphia and the Washington area.

So those markets, the impact of regional sports net bargaining
power is tied to the structure of the local markets where the re-
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gional sports nets are offered, and there is nothing in this trans-
action that changes the competitive balance or competitive equi-
librium in those particular markets.

Senator BLUMENTHAL. There may be nothing in this deal that
changes the configuration locally, but it increases the bargaining
power on one side.

Mr. CoHEN. The bargaining power for who? I mean, I am trying
to figure out——

Senator BLUMENTHAL. The bargaining power for the entity that
controls the programming. It is a bigger entity with more economic
power and potentially more power over other programming in other
markets and increases its strength, its ability to withstand poten-
tial hostile negotiations. I think that

Mr. COHEN. So it is the collection——

Senator BLUMENTHAL [continuing]. You are right if you view it
only through the prism of the local configuration. But even there
it may have an impact.

Mr. CoHEN. So I will just end with really short—and I apolo-
gize—to say that in the Comcast case, of course, under the
NBCUniversal conditions, multichannel video distributors actually
have the right to demand arbitration for regional sports nets on a
stand-alone basis, along with no other channels, just the sports net.
Now, no one has done that. No one has availed themselves of the
arbitration rights because we have been able to reach deals with
people without the need for arbitration. But there is that extra pro-
tection that is present in the NBCUniversal order.

Senator BLUMENTHAL. Why not

Senator KLOBUCHAR. Senator Blumenthal, do you want to go on
a second round? Because——

Senator BLUMENTHAL. Okay. I apologize, Madam Chair.

Senator KLOBUCHAR. Senator Coons. Thank you.

Senator CooNs. Thank you, Senator Klobuchar. Thank you to
our entire panel and to the Members of the Committee who have
dedicated significant time today to reviewing this substantial
transaction.

Mr. Cohen, if I might, I would just like to start with a few ques-
tions about service, employment, and diversity. First, the main con-
cerns I have heard from my constituents in Delaware have to do
with customer service, future price and employment. Comcast is a
major employer in the Philadelphia region, and there are some real
concerns among my constituents that this merger, if it goes for-
ward, will not achieve significant improvement in customer service
levels, may lead to increase in price, and may lead to a loss of jobs.
Are there any assurances that you could give us today about how
the significant benefits that you have described, both in writing
and in testimony, to this merger will inure in some ways not just
to shareholders but also to customers who, frankly, more than not
have contacted me with concerns about price and customer service?

Mr. COHEN. So let me do—service, price, and jobs. Let me do
price first because I have already addressed that. I am not sure you
were here. I will make—again, you know how careful I am. I will
make my one firm commitment that there is absolutely nothing in
this transaction that will result in an increase in prices for
Comcast customers. Nothing. Whatever economic benefits we can
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derive, whether it is through synergies or whatever marginal addi-
tional leverage we might receive for programming negotiations and
equipment negotiations, ultimately those inure to the benefit of
consumers. So that is my response on price.

On service, so service, I am glad you raised the question. Senator
Franken has talked about this, and, you know, Senator Franken,
I actually appreciate what you have said about service, because I
want to tell you, at our company this is—we have an incredible
focus on this, and it bothers us that we have so much trouble deliv-
ering a really high-quality service level to our customers on a con-
sistent basis. It is not something we are ignoring. It is not some-
thing that we are not serious about.

We have spent billions of dollars over the past five years improv-
ing our networks to try and make them more reliable, on additional
training for technicians and for our call center employees. We have
created new call center Centers of Excellence, one of which is in
Delaware, where we have specially trained call center representa-
tives, with a design of trying to enhance the level of customer serv-
ice.

We have focused on a whole host of customer service improve-
ments, including creating one- and two-hour appointment windows
across most of our footprint, which we actually meet now 97 per-
cent of the time statistically. And we are not happy that we do not
meet it three percent of the time.

So this is a place where we are having issues, and we are—I can
just tell you that as a company we are laser focused on trying to
improve the customer experience and do the very best we can to
be the best—to offer the best customer service and best customer
experience in the country, internally and externally. And there are
a lot of surveys around, and some of them are very difficult for us
to read. But I will tell you that over the last three years in J.D.
Power and Associates, which I think is viewed as the Cadillac sur-
vey of customer attitudes and customer value, Comcast’s service,
Comcast’s score in J.D. Power has gone up about 100 points in
video and about 80 points in broadband, and those are the largest
increases for anyone in our industry. So the investments that we
are making and the commitment that we have internally to im-
proving the customer experience are beginning to bear fruits. But
we are deeply disappointed as to where we are, and all I can tell
you is that the scores that we receive, the comments that people
like Senator Franken have made, the conversations that I have had
with you, they just spur us to do even better and to really try and
enhance the customer experience.

In terms of jobs——

Senator FRANKEN. You are welcome.

Mr. COHEN. I really mean that. It is a good way to focus us, and
we are totally open to the fact that sometimes we need a kick in
the butt to focus us on things that are important, and this is a
place where external voices have absolutely had that impact. And
we think in the end we are going to be a better company as a re-
sult of it. So thank you.

In terms of jobs, obviously unlike the NBCUniversal transaction,
where we could stand up and say this is a vertical transaction and
there is not any overlap in jobs and we are not going to be laying
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people off, in fact, we expect to grow jobs, this is a transaction
where there is some overlap of jobs, but it is headquarters and
shared services jobs. It is not the basic operations of the cable sys-
tem. And so, you know, the State of Delaware, we do not have
headquarters or shared services jobs in the State of Delaware. We
do not have them in the State of Connecticut. We do not have them
in the State of Minnesota. And we do not have them in the State
of Utah. So for the Members of the Committee who are here now,
I can comment on that. We have not gotten deeply enough into
looking at where the potential overlap is for me to be more specific
than that. But cable, because cable is such a local business, most
of our jobs are the customer-facing jobs of technicians and call cen-
ters and local management of our systems, and we do not antici-
pate any reductions in those jobs.

Senator COONS. Thank you. I see I am about to run out of time.
Let me ask one more question, if I might, about sort of terms and
conditions as you have referenced in the previous merger with
NBCUniversal.

Some commitments were made, and there has been a significant
rollout of the Internet Essentials program, which is a very prom-
ising program to provide low-cost, high-speed Internet access for
low-income households to help address the achievement gap, to
help improve access and deal with the digital divide. There were
also commitments made about diversity of programming, and I am
interested in both diversity in the work force and diversity in pro-
gramming and the accessibility of your service platform to a wide
variety of content providers.

Let me focus you as an example on TV One, an African Amer-
ican-focused channel, if you would speak briefly in closing to both
of those. And then, Mr. Kimmelman, if you might on whether
terms and conditions really are the appropriate way to address con-
cerns that some might have about this merger.

So, Mr. Cohen, if you would, on your progress toward delivery of
Internet Essentials, your progress toward meeting commitments
made about diversity and programming, and then Mr. Kimmelman.

Mr. COHEN. So Internet Essentials, at the time we proposed it
in 2010, was an experiment. We had no idea if it would work. We
had a concept for a program based on research, and as we have
rolled it out, it is now the most important community investment
initiative of Comcast Corporation, and it is a program that I think
not only the executives in the company but rank-and-file employees
have an enormous amount of pride in. In 30 months, we have suc-
cessfully connected about 300,000 families, 1.2 million low-income
Americans to the Internet, most of them for the first time in their
lives. Eighty percent of those families are minority, and when we
survey those customers and say, “What do you do with the Inter-
net?” the number one answer is, “Our kids do homework on it.”
Ninety-four percent of the families say that their kids do homework
on it, and of those 94 percent of the families, 90 percent of them
say they think their kids are doing better in school as a result of
having the Internet at home.

So it is a program that is an amazing success. We, together with
thousands of community partners—it is not just us—are really
making a difference in closing the digital divide, and we are incred-
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ibly proud and enthusiastic of being able to extend that program
throughout the Time Warner Cable footprint.

So there have been multiple references to the size of this com-
pany being in 19 of the 20 largest cities in America and 37 of 40
and whatever all the numbers are. I look at those numbers, and
when I think about Internet Essentials, I am excited, because we
are bringing the Nation’s largest and most comprehensive
broadband adoption program for low-income Americans to 19 of the
20 largest cities in America, 37 of the 40 largest cities, and I really
think we are going to make a difference in moving the needle.

In terms of diversity of programming, we are very proud of our
record there, too. We agreed to launch 10 new, independent net-
works, at least eight of which would be minority owned and con-
trolled, on a schedule. Consistent with that schedule, we have
launched five, including four networks that are minority owned and
controlled. TV One, by the way, which we referenced, was a net-
work that we originally helped to launch after the TV One trans-
action, being an investor, and giving it its first carriage deal. And
so we are enormously proud of our record for enhancing minority-
owned and minority-focused networks, both in terms of creating
wealth creation opportunities for minority entrepreneurs and in
terms of making sure that we have programming that is being de-
signed by and run by diverse ownership and management teams to
be able to provide that type of programming to the particular eth-
nic communities and diverse communities that are represented.

Senator COONS. Thank you, Mr. Cohen.

Could Mr. Kimmelman comment as well.

Mr. KiMMELMAN. Thank you, Senator Klobuchar. I will try to be
very brief, Senator Coons. I will only address the competitive kinds
of conditions that I think are important here to customers, users,
consumers.

In the kinds of regulations that have been cited in this hearing
and the kinds of benchmarks that have been there and used in the
past that some are trying to rely on, the difficulty here is none of
them are absolute. None of them are “you may absolutely do X and
you may absolutely not do Y.” They all have to rely upon reason-
able business practices, common practices of the lead companies in
the industry. And the difficulty here is with the size of Comcast
combined with Time Warner. They could drive what those practices
are. And it becomes a bit of a circular reasoning of what is reason-
able is what they do, what is acceptable in the industry is what
they decide. The standards are determined by them. So that is the
concern.

My suggestion, Senator, would be that for all conditions in a
transaction like this, the oversight agency should go back and re-
view whether they work and have worked in the past and whether
they can work given the factors involved in the transaction.

Senator COONS. Thank you. Thank you for your testimony.

Thank you, Madam Chair.

Senator KLOBUCHAR. Thank you.

Senator Lee.

Senator LEE. Thank you, Madam Chair.

Professor Yoo, I would like to get back to you to follow up on a
question that Senator Blumenthal asked earlier about regional
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sports networks. How do you respond to this question, this concern
that has been expressed about the RSNs that the merged entity
may own and the potential for this ownership to be used in an anti-
competitive manner? Do you see a risk of this?

Mr. Yoo. I do not, for the most part. For example, to use the L.A.
Lakers, right now the fact that previously Time Warner had owned
the L.A. original sports network and they are bargaining with
other L.A.-oriented video providers, and that company is now co-
owned by Comcast, it does not really change the bargaining lever-
age of the L.A. Lakers network against any of those other L.A.-
based video distributors.

And so this is, again, because L.A. programming is only pri-
marily of interest to people in L.A., the fact that it is now co-owned
by a person who also owns a regional sports network in Philadel-
phia does not really change their bargaining power in the L.A.
market.

On a broader scale

Senator LEE. I suppose you are presupposing that most or all
RSNs would have a regional fan base——

Mr. Yoo. That is correct, because——

Senator LEE [continuing]. And that will not always be the case.

Mr. Yoo. For the most part it is, because if they do not, the pro-
gramming tends to migrate to the national sports networks as op-
posed to the regionals, and that, in fact, companies have a choice
about where they are going to place that programming.

Senator LEE. Okay.

Mr. Y00. On a much broader level, we have been fighting about
RSNs before this transaction. We are going to be fighting about it
after this transaction. And this is a classic example of a problem
that I believe is not merger specific, which is why we are working
on a dispute resolution mechanism as part of the program access
provisions that is overseen by the FCC and has been around for a
very long time, and that, in fact, is believed to be a reasonably ef-
fective means for resolving disputes that have been very high pro-
file. And if there is a problem, the real solution lies in fixing that
process, because then all programmers, regardless of whether they
are operating in areas currently served by Time Warner Cable or
Comcast will gain the benefit of it, because this is a bigger problem
that precedes and goes beyond what the merger requires.

Senator LEE. Okay. Thank you.

Mr. Kimmelman, shifting gears, I want to talk for a minute
about the advertising spot market. I understand that Comcast has
been saying that its acquisition will provide something of a one-
stop shop for cable advertising. Do you have any concerns with re-
gard to the market for cable advertising and how the merger might
impact that market?

Mr. KIMMELMAN. Yes, Senator Lee. I think it is a very important
area to look at because this, after all, is all about eyeballs and all
about viewership. And I think it ought to be looked at very care-
fully through antitrust review as to whether this consolidates. One-
stop shopping is great on one level. On the other level, if it leads
to market power and the ability to dominate in the market, it may
strip off advertising opportunities for potential competitors to
Comcast, particularly on the programming side.
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Senator LEE. Okay. And is this concern higher with regard to
local advertising? Is that the concern?

Mr. KiIMMELMAN. I think a lot of the local advertising is very,
very important. I would have to think more about how much na-
tional—I mean, the importance here is that for every one of—
whether it is regional sports or you are talking local advertising
and local cable systems, keep in mind that the kind of competitors
we are talking about on some level are satellite companies that are
nationwide competitors. Or if we are talking about Internet-pro-
vided services, those may also be increasingly marketed nation-
wide. And so there are some national implications here, but it
would all be driven by the levels of concentration and looking at
those specific markets.

Senator LEE. Levels of concentration which could lead some to
have fewer options for local advertising——

Mr. KiIMMELMAN. Correct, Senator, yes.

Senator LEE. Professor Yoo, let us get back to you on a different
issue. As you note in your testimony, markets related to cable and
the Internet have tended to change rapidly, particularly in recent
years, as a result of changes in technology. And at the same time,
I think history has shown that large incumbents will at times take
actions that are designed to protect their incumbency and some-
times when they do that, that tends to prevent or slow rapid
changes in technology that might otherwise bring about a more ro-
bust competitive environment.

There are those who have expressed concerns that this merger
might have that effect, and some of those who make this point will
point to relatively new offerings such as Netflix, Roku, Amazon
Fire TV. These are products that compete, arguably, with
Comcast’s cable video offering. And those who have expressed this
concern have been concerned that perhaps, you know, because
some of these services that I just mentioned can be accessed only
through high-speed Internet, they are worried about the fact that
that market, the market for high-speed Internet, is a market in
which the merged company would have a very significant share. So
does that cause you any concern?

Mr. Yoo. It does not, for reasons I will explain. I did want to
make one comment about local advertising. Cable represents seven
percent of the local advertising market. It is a relatively small part,
and the level of concentration there really is not a material impact.

In response to your specific question——

Senator LEE. Seven percent of the local

Mr. Yoo. Advertising revenue is on cable. If you are a local ad-
vertiser, 93 percent of your money is going elsewhere, and a seven
percent concentration level under any antitrust standard is irrele-
vant.

Senator LEE. Okay. Got you.

Mr. Yoo. There is a tendency to think about the Internet-based
video distribution world as just an extension of the cable world and
that we take the intuitions and the knowledge we have from cable
and just move them over. It is just not true.

In the cable world, the kinds of carriage agreements that the
independent cable networks are trying to cut, well, if they cannot
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come to an agreement with a cable provider, that is it; they do not
get carriage.

That is just not the case with the Internet. One of the realities
is every Internet provider maintains thousands of connections.
There are thousands of ways in. Comecast itself has 40 settlement-
free and 8,000 transit arrangements, and if one of those connec-
tions does not negotiate well on terms, there is actually a mul-
titude of options elsewhere, and the leverage is not yes or no. The
leverage is the difference of the price I get through this connection
versus my next best connection. And when you start to look at it
that way, the amount of leverage that they have over individual
providers becomes very, very narrow.

The only way they could stop that is by monitoring all 8,000 of
their connections and with thousands of different kinds of streams,
and I am going to pick out this content provider’s stream out of
that stream, and discriminate against that.

Senator LEE. You are saying that would not make sense as a
business proposition and would be technologically difficult

1\/8". Y00. And barred by law under Comcast agreement under the
NBC—

Senator LEE. Yes, there is that.

Mr. Yoo [continuing]. NBC merger. But, yes, absolutely. Tech-
nically very hard to do, really bad idea from the business sense,
and, in fact, Cablevision said publicly in the Wall Street Journal
they may get out of the programming business and just carry over-
the-top players because the program costs are so high, why should
they be squeezed in the middle? Why not allow over-the-top pro-
viders to negotiate on a much broader basis? That is part of the
dynamic changing world we are living in.

Senator LEE. Okay. Thank you. My time has expired.

Thank you, Madam Chair.

Senator KLOBUCHAR. Thank you.

Senator Blumenthal had one follow-up question, and then Sen-
ator Franken, and I will leave my questions to the end. Senator
Blumenthal.

Senator BLUMENTHAL. I very much appreciate that, Madam
Chairman, and thanks also to Senator Franken.

Just a quick question for Mr. Kimmelman. As you heard, Mr.
Cohen and I agree that the costs of sports programming are rising.
In fact, they are rising astronomically and should better reflect con-
sumer demand. So my question to you is: Really aren’t consumers
the best judge of what a fair price for programming should be? And
wouldn’t prices come down if they had more choice? Specifically the
way to break this cycle of ever increasing costs for sports program-
ming is to give consumers some more choice through a la carte pro-
gramming. And I wonder if you could comment on the potential ef-
fects of disciplining the market and bringing down the costs of
cable as a result of a la carte?

Mr. KIMMELMAN. Senator Blumenthal, thank you. I truly believe
you are correct. I think one of the concerns that was not addressed
earlier was that we have numerous studies that show with vertical
integration we end up with higher prices on the regional sports
channels that are integrated than on the ones that are inde-
pendent. And one of the related concerns there is that competitors
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who want sports programming in that market have had a very dif-
ficult time negotiating a reasonable price for that, even if the price
is higher than it should be.

So it seems to me one of the things to look at, as you have rec-
ommended legislatively, more broadly is to offer channels a la
carte, offer more programs a la carte, give consumers the choice as
to whether they really want to pay the price that is being passed
through.

Senator BLUMENTHAL. Thank you, Madam Chairman.

Senator KLOBUCHAR. Thank you very much.

Senator Franken.

Senator FRANKEN. Thank you, Madam Chair, and I have three
questions to get through, and I know you are chairing. I have been
in that position, and is it okay if I go over a little bit? Okay.

Senator KLOBUCHAR. You would not be alone.

Senator FRANKEN. Mr. Cohen, I am worried that this deal simply
continues a trend of media consolidation, a trend that has led to
increasing prices for consumers who have seen their bills go up at
more than twice the rate of inflation since the mid-1990s. Earlier
this week, news broke out about a JPMorgan report in which Wall
Street analysts apparently recommended that cable companies con-
tinue to raise prices on consumers. And as you have admitted,
prices might go up even faster, and we have talked about your com-
ment.

Mr. Cohen, don’t your investors, people who invest in Comcast,
expect Comcast to leverage its market share by getting as much
money as it can out of consumers?

Mr. CoHEN. I think our investors want us to have the best multi-
channel video and broadband business in the country, and I think
that includes getting whatever prices the market will bear, but it
also includes providing an extraordinarily high-quality video and
broadband experience. And I think we have made—and you can
look at our analyst calls. We have made it a point of significant dis-
cussion not only for us but for the entire cable industry about our
need to continue to invest to be able to compete better against na-
tional and global competitors who are increasingly coming into this
space.

So yes to your question, but I think also to be fair, yes to the
business reasoning underlying this transaction, which is to provide
us with the opportunity to create a better experience for con-
sumers.

Senator FRANKEN. Well, my concern is that as Comcast continues
to get bigger, it will have even more power to exercise that lever-
age, to squeeze consumers. And part of the reason I am concerned
about this is because Comcast’s own CFO has pretty much told
Wall Street that that is what Comcast does.

During a fall 2012 conference call, an analyst from Goldman
Sachs noted that cable had a big share of the broadband market
and asked Comcast CFO, “Is there a way to exercise pricing lever-
age to a greater extent?” And Comcast’s CFO said, “I think that we
have actually exercised some pricing leverage. We have increased
the cost of the service by roughly $4 to $5 per customer per month
over the last few years.”
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It is understandable that Comcast has a responsibility to look
out for its investors. But I am concerned that the bigger and more
dominant the company becomes, the less incentive they have to
look out for consumers, and the more power they have to squeeze
them.

Mr. Kimmelman—and I think this goes to bundling, too, because
I know that in some of those talks, right after the talk of this ac-
quisition, there were pledges to push bundling, to upsell your prod-
uct.

Mr. Kimmelman, won’t this give Comcast more leverage?

Mr. KIMMELMAN. Absolutely, Senator Franken. Even though who
are arguing about these other competitors, mostly they are giving
us examples of things either that just show the market is highly
concentrated but not monopolistic, or they are quite futuristic and
we did use the Huberis numbers, Professor Yoo, in our analysis.
There is enormous market power here that could be leveraged, and
on top of that, there is the very popular NBCU programming that
could be leveraged. And that understandably maximizes profits for
Comcast to keep it in a big bundle, to charge as much as possible,
and the increasing trend for consumers is to buy at least two serv-
ices, broadband and video, if not three. And so they know that they
can drive up prices to competitors and benefit from raising their ri-
vals’ costs, and if some people want to drop those rival services, it
is most likely going to be business going to them. That is where
their financial incentive lies, and then we would expect them to fol-
low through on that. Those are the kinds of concerns that on the
public record were in the FCC ruling on NBCU and Comcast and
in the DOJ, and I imagine they will be relevant here as well.

Mr. BOSWORTH. Senator Franken, could I jump in on that?

Senator FRANKEN. Sure.

Mr. BoswoRTH. Thank you. Understandably, this is a really com-
plicated matter, but I think if we boil it down, the folks at home
that bills keep going up are expecting more, and they are not get-
ting more channels, and they are not getting more choice. And so,
you know, Mr. Cohen pointed out that, you know, content costs are
up 98 percent while the subscription fees are only up 50. Well, that
is an extreme pressure on their gross margins, and any business
owner would know that why would—what is the incentive to add
more product when it is your highest gross margin product and it
is your number one cost?

So I think there have to be effective ways to encourage new com-
petition in the marketplace. I mean, the marketplace that we are
going into is a $170 billion marketplace. It is larger than all four
major sports combined. There are 60 networks that are fighting
over that space in the sports area. Your lifestyle, golf lifestyle mar-
ket has won, and the only channel is that of Golf Channel, which
is owned by Mr. Cohen.

Now, a good real-world example that I think everybody ought to
know how hard it is for original programmers is that we under-
stood that Golf Channel was owned by Comcast, so we did not start
there. You know, they did not have a huge incentive to launch us.
But what we did is we started with Time Warner Cable and some
other folks, and Time Warner Cable from the CEO to the program-
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ming people could not have been more constructive in their help to
help us get our programming on the air.

As soon as this merger was announced, that definitely softened
quite a bit, and, you know, I am here to say that there are—Time
Warner Cable did a wonderful job trying to get more product to the
consumer, and since that time, when this was announced, it has
become a lot more difficult for us. And the only thing I can think
about is because they own the only competitor in the space.

o hSenator FRANKEN. And thank you for your indulgence, Madam
air.

You looked surprised, Mr. Cohen, when I talked about upselling
and bundling. Neil Smit, an executive at Comcast who went on the
phone call with Wall Street analysts, said this: “As I said, I think
the revenue synergies are greater than the cost synergies. On the
revenue synergy side, the first would be in the residential area
where we would seek to bundle more, and that is call center train-
ing. That is teaching people to sell another RTU on a call, on a
service call, fix the billing problem, upsell a third product.”

So just bundling better. That is what I was talking about. You
looked kind of puzzled when I brought it up.

Mr. COHEN. I am sorry. I was not sure what you were referring
to. But I think that obviously for us and for others in the cable in-
dustry, it has been a very effective strategy and one that con-
sumers like, to purchase multiple products from a single provider,
getting a single bill.

Senator FRANKEN. You were told by the FCC to actually stop
that and to stop pushing bundles. But I have got other questions.

Mr. COHEN. Okay. Well, I want to be very short, and I know
sometimes I am too long. But all I will say is the FCC did not tell
us to stop bundling and pushing bundles. They simply asked us to
have a stand-alone broadband offering, which we did have and
which we continue to have.

Senator FRANKEN. The FCC sent you a letter saying that, “A con-
sent decree imposes a detailed compliance plan requiring Comcast
to undertake numerous activities, training its customer service rep-
resentatives and retail sales personnel to reinforce their awareness
and familiarity with the performance starter service.”

Mr. CoHEN. That is the single—the deal was that we would cre-
ate a new broadband service which was a stand-alone service, 6
meg down, for $49.95 a month. And we did create that tier, and
the Commission raised concerns about how we were marketing the
tier, whether our call center employees knew about it. We quickly
resolved the matter. We may have had a difference of opinion. We
quickly resolved the matter

Senator FRANKEN. You paid a fine.

Mr. COHEN [continuing]. Extended the commitment for another
year, So——

Senator FRANKEN. You paid a fine.

Mr. CoHEN. We did. We did make—we did pay a fine. But all I
am saying is there was no prohibition

Senator FRANKEN. And then you were told

Mr. COHEN. No prohibition against

Senator FRANKEN [continuing]. To tell your——

Mr. COHEN [continuing]. Bundling.
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Senator FRANKEN [continuing]. Tell your call center people to em-
phasize these stand-alone, not to upsell.

Mr. CoHEN. Not to emphasize it——

. Senator FRANKEN. Not to push upselling, which is very dif-
erent

Mr. COHEN [continuing]. To offer it.

Senator FRANKEN [continuing]. Than the condition——

Mr. CoHEN. To offer it. We were not—there is nothing in the
FCC order to prevent us from bundling. I just want to say that. We
agreed in addition to our bundling strategy for somebody who
called and said, “I only want to buy broadband,” to have an option,
a stand-alone broadband option.

Senator FRANKEN. When you train people to upsell, you are not
training them to make people want to go for the stand-alone
broadband, something that you were fined for not doing.

Mr. COHEN. We are allowed to train people to upsell. All we have
to do is when somebody says, “I want to buy broadband alone,” that
our call center employees have to be aware of the stand-alone prod-
uct and sell it to people.

Senator FRANKEN. Okay. You seem like a pretty good salesman.
I know how people in call centers can emphasize certain things
over others. And I think that is my fear here.

I want to talk about two other things. I am so sorry, Madam
Chair, but, Mr. Kimmelman, Comcast has argued that this deal
will not jeopardize the open nature of the Internet. In the public
interest statement that it filed with the FCC yesterday, Comcast
promised regulators that it has no incentive to interfere with Inter-
net traffic. I am not convinced. If this deal goes through, Comcast
will control about 40 percent or more of the broadband market.
And it will not just own all those pipes. It will also own a bunch
of content, because it bought NBCUniversal a few years ago and
the 20 or so cable networks that came with it.

Mr. Kimmelman, doesn’t that give Comcast both the power and
the incentive to manipulate Internet traffic in its favor? And didn’t
we see a preview of that with the recent deal Comcast struck with
Netflix?

Mr. KIMMELMAN. Senator Franken, if you go back to all the big
numbers Mr. Cohen had and Professor Yoo had about the many
myriad interconnections of the Internet all around, all accurate in
that space. But when you get close to the home, to the customer,
the last mile, the ports that have to bring in the video traffic, one
player, two players; sometimes more, hardly ever; and one of them
is Comcast combining with Time Warner. So that part of the mar-
ket is quite concentrated.

There are, as Professor Yoo says, a lot of changes going on in the
Internet. There are a lot of different kind of interconnection rela-
tionships. What we also see is a lot more proposals for usage-based
pricing that was not there before, data caps.

Senator FRANKEN. Can you explain what those are?

Mr. KIMMELMAN. Just that instead of getting a flat fee for eat as
much as you want for your Internet usage, that above a certain
level your prices go up, or that you pay per certain amount of
usage, and there is no flat

Senator FRANKEN. Unless it is a Comcast product, like XFINITY.
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Mr. KIMMELMAN. So there are some products that are dealt dif-
ferently with by cable companies, and under a different set of
standards and, arguably, preferential to what a competitor has. So
there are dangers when the market is concentrated at that point
of interconnection of ways to manipulate. And this is where I go
back to my analogy of an octopus that has all these tentacles out
there. There is net neutrality. There is the last-mile connection.
But then there are the different pricing schemes, and then there
are the different interconnection and peering arrangements. There
are many ways in which a number of tentacles could be used to
favor one product over another if it is financially advantageous to
that broadband provider with market power, which would be
Comcast-Time Warner.

Senator FRANKEN. Thank you. I have one last question, and it is
going to be short, I think.

Mr. Cohen, on page 34 of your testimony, you have a section
called “Promises Made and Promises Kept—Our Record.” And you
say, “When Comcast makes promises, it keeps them.” Then you
talk about the conditions that the FCC imposed on Comcast when
it acquired NBCUniversal, and here is what I found puzzling. You
say, “Out of these conditions, the FCC has only found it necessary
to look at one issue,” and that was the issue we just talked about,
on stand-alone broadband. But isn’t it true that the FCC had to
look at the neighborhooding condition? That is the condition that
prohibited you from favoring NBC content. CNBC s
neighborhooded. You were neighborhooding it with all the other 24-
hour cable news channels with CNBC—or CNBC with MSNBC,
with Fox, with CNN, but you put Bloomberg way out in the nose-
bleed seats so people could not find Bloomberg. And because they
could not find Bloomberg, they would not go to Bloomberg, and
Bloomberg could charge less for its advertising. And NBC would
get more eyeballs for people who were interested in 24-hour busi-
ness news, and you could charge more. Isn’t that another condition
that they looked at?

Mr. COHEN. So, generally speaking, that characterization is just
not accurate. What we had in the Bloomberg neighborhooding area
were interpretive differences between Bloomberg and Comcast as to
what the condition met. And I do not—I can go through as much
detail as you want, but——

Senator FRANKEN. The FCC certainly looked at it, didn’t it?

Mr. CoHEN. Ultimately there was a complaint filed, and when we
lost the complaint at the FCC, we have resolved the matter with
Bloomberg. We are in compliance with that condition.

Senator FRANKEN. Okay. But let me ask you: Is this true, then,
that out of these conditions, the FCC has only found it necessary
to look at one issue? Is that still true?

Mr. CoHEN. It is. What is true is that we were—we only had a
compliance issue with one condition. That Bloomberg issue was not
a compliance issue. It was an interpretive issue. And when the in-
terpretation was resolved, we were able to resolve our differences
and our partnership with Bloomberg. We remain Bloomberg’s larg-
est distributor, and we have an excellent relationship

Senator FRANKEN. Here is the FCC’s order: “In this Memo-
randum Opinion and Order, we affirm Media Bureau orders that
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direct Comcast to place Bloomberg Television in news neighbor-
hoods, consistent with a condition of the Comcast-NBCUniversal
order.” That is looking at that, and you right here in your testi-
mony, and you are sworn under oath here, you say, “Out of
these”—and then brackets “conditions”—that is what we are refer-
ring to—“the FCC has only found it necessary to look at one issue.”
And you are saying they did not look at this 1ssue?

Mr. CoHEN. What I am saying is it was not a compliance issue.
It was in interpretation issue.

Senator FRANKEN. Okay. Well, [——

Mr. CoHEN. You have to go back to the Media Bureau order be-
cause—let me just—I will give you an example, because the ulti-
mate order of the Media Bureau was that we had to neighborhood
Bloomberg where, I believe, it was five or—either four or more or
five or more other news channels. The FCC order did not have that
definitional issue. We did not know what a news neighborhood was.
And we tend not to neighborhood our news channels the way you
described in your question where all the news channels are to-
gether.

So one of the interpretive issues that we needed to have resolved
was what was a news neighborhood, and that is what the dispute
in front of the Commission was.

Senator FRANKEN. I think—and, Madam Chair, this is the end,
my friend.

Senator KLOBUCHAR. And, by the way, if any of the witnesses
have to use the restroom, you really can come back, and we will
take you back. I know it has been going on a couple hours.

Senator FRANKEN. You really undercut my big conclusion.

[Laughter.]

Senator FRANKEN. I was going to——

Senator KLOBUCHAR. Senator Franken, please continue. I really
meant that. I was just going to let them know.

Senator FRANKEN. I was going to say that I think the interpreta-
tion here is on what the word “look” means. And I think everyone
knows what the word “look” means.

Thank you.

Mr. COHEN. And, Madam Chair, if I can, I will acknowledge that
the word “look” may not have been the best-chosen word. But the
point I was trying to get at was whether there were compliance
issues. And I do not think that was a compliance issue. So I will
acknowledge that we should have had a better use of words in the
written testimony, and I apologize for that.

Senator FRANKEN. Accepted.

Mr. CoHEN. Thank you.

Senator KLOBUCHAR. Okay. Well, I have a few more questions.
I wanted to follow up on what some of the other Senators have
asked about, and the first thing was about what Senator Graham
was asking about, about the wireless competition. And I guess I
will start with you on this, Mr. Kimmelman.

You know, in the Antitrust Subcommittee hearing that Senator
Lee and I recently had on wireless competition, witnesses agreed
that wireless is out there, but it is not yet a substitute for wireline.
So when there was discussion about, well, you can have these alter-
natives with wireless, do you think that is really true in a big way?
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Mr. KIMMELMAN. I would like that to be the case, Senator
Klobuchar. I do not see it now. Professor Yoo has indicated that the
speeds are increasing, the service is better. The technology is bet-
ter, but when you look at the price for the major wireless providers
with their data cap for wireless compared to a Comcast price, for
example, the price for the same amount is about 10 times higher.
That is not what I would usually think of as a good consumer

Senator KLOBUCHAR. You mean to get that kind of high speed
with that kind of data?

Mr. KIMMELMAN. Yes, to get that—yes, exactly. So we are hope-
ful, and maybe that will be the future. But, again, as Professor Yoo
has admonished us to be more careful about what conditions we
put in transactions with predictions of the future, I will just say
that we have to also be careful about Pollyannaish predictions
about levels of competition. Fifteen years ago, we all thought there
would be video over energy company wires, and we have a few of
them—there is RCN out there—but not very much.

So some of the predictions can be wrong going the other way as
well, and maybe this is the kind of thing where, for wireless to be
a real competitor, we ought to wait a few years and see if it really
develops that way.

Senator KLOBUCHAR. Mr. Sherwin, you have not been able to talk
very much here. You look like you want to say something.

Mr. SHERWIN. I do. First of all, most of the discussion has been
about programming, and that is out of my bailiwick. But when it
comes to wireless, that is in my bailiwick. And the technology is
such today that if fiber—if any kind of fiber or some kind of
backhaul is brought to a building, especially a multifamily build-
ing, then the resident can have speeds of in excess of 100 megabits
per second wirelessly. And I think that is a very important point,
because what that says is that the technology has caught up. It is
not the cellular wireless as you know it, and that I think is what
Professor Yoo was referring to. It is WiFi wireless, and that is a
big difference. And

Senator KLOBUCHAR. So it would not be capable of carrying the—
or it would cost more? I am trying to figure out—I understand the
difference between WiFi and cellular, but are you saying that it
would not have the same capabilities as the cable?

Mr. SHERWIN. I am sorry.

Senator KLOBUCHAR. I am asking, are you saying one of the
points that Mr. Kimmelman made was that it is a lot more expen-
sive if you are going to get that kind of data coverage and you

Mr. SHERWIN. That is actually not the case. In most cases, wire-
less is 30 percent less than wired. In most cases. If the backhaul
is reasonably priced to the building in a multifamily residential sit-
uation, wireless is 30 percent less expensive than wired. That is
number one.

Number two, it offers much more capability, much more
functionality. So not only is it less expensive, it has greater
functionality, and there is no need for cap if the backhaul is done
correctly.

Senator KLOBUCHAR. Mr. Kimmelman, do you want to respond.

Mr. KIMMELMAN. I cannot disagree with Mr. Sherwin for a spe-
cific set of circumstances he is describing. And he is also describing
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circumstances where he faces a bottleneck of being able to get the
wholesale product so that he can deliver that service at a lower
cost. Also a lot——

Mr. SHERWIN. Only in Comcast areas.

Mr. KiMMELMAN. The other interesting issue, if you go down this
path, with all the increased need for WiFi downloading because of
limits of spectrum, all the wireless carriers also ultimately very
much need a wired service to connect themselves to get closer to
the customer. Many of those are owned by Comcast and Time War-
ner or by some of the phone companies. And so there are other
choke points here that need to be looked at in terms of cost.

Mr. SHERWIN. I agree with that.

Senator KLOBUCHAR. All right. One follow-up on the advertising
questions that were asked, because I know that Professor Yoo
talked about, what, you said eight percent?

Mr. Y00. Seven percent.

Senator KLOBUCHAR. Seven percent of the market was cable. And
so there was a Wall Street Journal article, I am quoting, on SNL
Kagan Comcast—SNL Kagan, and they said that small local adver-
tisers are worried about facing higher prices because they would
have roughly—Comcast would have roughly half of the local ad
sales market. So what is this about, half compared to eight per-
cent? Is it just a different market you are looking at? Are you in-
cluding everything?

Mr. Yo0o. I am looking at the FCC’s video competition report
where they do an assessment of the different sectors, both on a na-
tional level and a local level. And they have nationwide numbers.
What they are looking at is that the total local advertising budget
for cable is seven percent.

Now, I do not know where this SNL Kagan number comes from,
and as you know, with advertising, different advertisers want dif-
ferent segments because they want different characteristics, and
there are possibilities of submarkets where they do not have as
much choice.

Senator KLOBUCHAR. Okay.

Mr. Yoo. If I can add one fact

Senator KLOBUCHAR. Did everyone agree with that? I will get
back to you.

Mr. MiNsoN. All T would add is that the revenue breakdown in
our ad sales business tends to be about a third local, a third re-
gional, and a third national in terms of how we sell. And clearly
on the national front there are a number of competitors, and on the
local and regional front, we have actually been the competitors who
have gone in and competed against broadcast stations, et cetera.
There are also additional competitors online given the online com-
panies’ ability to target. So, to be clear, there are lots of different
avenues to reach customers from an advertising perspective.

Senator KLOBUCHAR. Okay. Mr. Kimmelman?

Mr. BOSWORTH. It makes—I am sorry.

Senator KLOBUCHAR. Yes.

Mr. BoswoRTH. It makes it difficult when the quasi-public utility
also has 50 percent of the ad market space and also controls the
content.

Senator KLOBUCHAR. So that will make for higher prices and——
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Mr. BoswoRTH. Higher prices, less competition, less choice.

Senator KLOBUCHAR. Okay. One thing that is a little off on this,
Professor Yoo, a different topic, but in your testimony you talk
about how the merger does not pose competitive concerns because
there is no geographic overlap—there has been a lot of discussion
about this—between the two cable systems. Under this theory,
would consolidating all—all-nonoverlapping cable systems into only
one or two companies be of concern to you if that happened in the
country?

Mr. Yoo. To be specific in the testimony, cable operators basi-
cally serve three purposes: They sign up subscribers and deliver
programs to individual households; they contract with cable net-
works; and they sell advertising. The point about the lack of over-
lap refers to the transactions between cable companies and users,
and in that sense, mergers in different areas do not have an im-
pact.

You do have to do the separate analysis of the markets in which
you do local advertising, which is the same, from these with respect
to programming. If you did merge to monopoly, you would see an
adverse competitive impact in that market, there is no question.
Then you have to do the antitrust analysis to look at the various
concentration levels.

To pick up the conversation before, one of the interesting ques-
tions is: What is a real competitor to cable broadband? And we
have heard this defined different ways. One of the interesting
things is Mr. Kimmelman says we should not speculate too much
about the future, let us think about facts. One of the interesting
facts is 10 percent of American citizens now rely entirely on their
wireless connection for broadband. What you are seeing is, in fact,
in other countries they now regard wireless and fixed line as the
same market for antitrust purposes, because there is so much sub-
stitution. And if you look at the direction where all these are going
and the bets that companies and countries are making, it is quite
likely that wireless is, for an increasing number of Americans every
year, a real substitute for fixed-line broadband.

Senator KLOBUCHAR. Okay. Now I have a few specific questions
here. Comcast has experimented with data caps and usage-based
pricing for its broadband service and is reportedly testing new
usage-based pricing in a few markets. And this is for you, Mr.
Minson. Time Warner Cable tried using similar caps but quickly
abandoned them. Why?

Mr. MINSON. The approach we have taken as it relates to usage-
based pricing actually gives people the ability to reduce their bill
if they will agree to a cap. So we actually took the approach that
it is an unlimited service unless you would like to reduce your bill
by $5 a month if you agree to a cap.

I think what is—and I will let Mr. Cohen jump in, but I think,
you know, the market is very much a test-and-learn mentality
right now. We have had our usage-based caps out there for a while.
We have seen some uptake in them, but where we have landed is
the unlimited tier, giving people the ability to have an unlimited
tier, with a right to reduce the bill if they agree to a cap.

Senator KLOBUCHAR. Okay. Prior to the merger, Time Warner
Cable also spoke positively about giving its consumers complete ac-
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cess to their channel line-up without requiring a set-top box rental.
Consumers would then have their choice to watch all the channels
using either Apple TV, Xbox, or any of the other Internet-connected
devices, and it would create a far more competitive system.

In contrast, Comcast’s new Internet-connected X1 set-top box
seems to create a more closed ecosystem where only Comecast-ap-
proved apps and content are allowed in.

I thought it was interesting that you guys were willing to give
up that cable box, and what motivated it? How does the decision
benefit consumers, and what is going to happen if the merger is ap-
proved?

Mr. MINSON. Sure. I think what you are seeing in the market-
place are lots of different approaches to delivering the video experi-
ence in the home. I think you will always have the set-top box ex-
perience for that portion of the population who likes to have the
two-way interactivity of the set-top box, and there are certain fea-
tures, like the next generation guides, et cetera, that work best or
only work, in some instances, on the new set-top box.

That being said, we do recognize as you get——

Senator KLOBUCHAR. But you did not require—you announced
you were not going to require it.

Mr. MINSON. Well, as the home evolves and there are often mul-
tiple TV rooms in a home, what we have been comfortable with is
allowing our customers to bring their own device, whether it be, to
your point, a Roku or a similar device, and let them consume their
content on that device. What we have found is often what you have
is one room in the house has a set-top box, two-way interactivity,
and then you may have another room where people are running the
video experience, for example, off a Roku. Again, this is a portion
of the market that continues to evolve with really new devices com-
ing out, it feels, almost monthly at this point.

Mr. COHEN. Senator, if I could say two sentences, just to be clear,
Comcast is offering the same experience, maybe on different de-
vices. So part of the excellent platform is the ability to watch in
the home the content that is available—the content that is avail-
able, all the live channels, anywhere in the home, on an iPad

Senator KLOBUCHAR. Is it more of a closed system with just the
common:

Mr. CoHEN. I think it is the same system, and a lot of this is
programming rights issues.

Senator KLOBUCHAR. Okay. Well, we will do some follow-up ques-
tions on it.

Mr. CoHEN. So I think we are actually doing the same thing, just
on different devices.

Senator KLOBUCHAR. We are going to have some follow-up ques-
tions on it on the record later on.

Comcast and Netflix, Mr. Cohen, reportedly announced a paid
peering agreement earlier this year where, for the first time,
Netflix will pay for a direct connection to Comcast’s network that
provides more reliable delivery of Netflix content to Comcast sub-
scribers. I know Netflix’s CEO called this an “arbitrary toll” that
his company was forced to pay. Comcast called it a 11commercially
necessary agreement.” Why charge both Netflix and your con-
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sumers for this service? And then I want to ask Mr. Kimmelman
about this paid peering.

Mr. CoHEN. Okay. So your statement is 100 percent correct. For
the first time, Netflix is paying for connection to our Internet back-
bone directly to us. But Netflix has always paid for connection to
our Internet backbone. All edge providers pay for connection to the
backbone. This is not net neutrality. It does not deal with the part
of our service that goes to the last mile. This is how Internet edge
providers connect to the Internet backbones of ISPs. And since the
Internet was born, those are paid transit relationships. And as Pro-
fessor Yoo said, in the Comcast case, Comcast has 40—has agree-
ments with 40 companies for settlement-free peering. They, by the
way, go out and sell access to their networks to connect to the
Internet. So even though they are not paying us anything, they are
charging Internet edge providers to be able to connect to our ISP
as well as everyone else’s.

We have over 8,000 free peering and paid arrangements, and
that market is intensely, intensely competitive. In the Netflix case,
this was—I hate to say this. This was Netflix’s idea. Netflix is re-
sponsible for 32 percent of the traffic on the Internet, and they
woke up one day and they said, “Wait a minute. We have 32 per-
cent of the traffic on the Internet. Why do we have to pay a middle-
man to get access to Comcast, Time Warner Cable, AT&T, Verizon?
Why don’t we cut out the middleman, have a direct relationship,
and potentially save ourselves some money?”

That is where that agreement came from: That is, the Netflix de-
sire to pay us directly and cut out a middle man.

Now, as it turns out, that was a smart thing, I think, for Netflix
to do and for us, because having the direct relationship gives us a
better ability to work together to manage the traffic and make sure
that Netflix customers who are our customers are getting an opti-
mal viewing experience.

So once again, the customers are the winners here, because you
have got this intensely competitive backbone market. We talked
about price a lot. Pricing in that market, which, again, has existed
since the birth of the Internet, pricing has dropped 99 percent in
the last 15 years.

So this is a market that is working. It is not a market that is
dysfunctional. It is not a market that is impacted by this trans-
action. And I think consumers end up being the big winners when
we let markets like this function the way they were intended to do.

Senator KLOBUCHAR. Well, whoever’s idea it was, Mr.
Kimmelman, does this kind of paid peering exist in other parts of
the world? And how do you think it could impact innovation?

Mr. KiIMMELMAN. Well, it certainly has—peering is a form of
interconnection, and it is a barter exchange. So these are forms of
interconnection, and it is absolutely right, some have been paid,
some have been just a barter because of traffic arrangements. And
the world is changing as more video streaming is occurring. What
happened with Netflix was an enormous success for them. As they
went to original programming, it became increasingly popular.

But without getting into—they do not seem to be too happy in
the way Mr. Cohen is, but leaving aside the companies, here is the
point that I think is important related to the transaction and for
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the Committee to consider longer term. As you have vertically inte-
grated companies that have their own programming and have their
own desire to bundle the channels and charge as much as possible,
as others come in with Internet-delivered programming that could
compete, what are the ways in which they might want to advan-
tage their own versus their competitors, drive up their competitors’
costs, make it more complicated and reduce quality for their com-
petitors?

I am not saying any one arrangement necessarily does it, but
these are the kinds of competitive concerns we think oversight offi-
cials should look at.

Senator KLOBUCHAR. You are talking about what I referred to
earlier as the next Netflix, which is still a dream in a garage, and
just that we have a structure that works to promote this kind of
innovation.

Mr. KIMMELMAN. Exactly, Senator.

Senator KLOBUCHAR. One last thing. Mr. Minson, I understand
that Time Warner Cable has a business service called “Ethernet”—
is that right?—for which it offers wholesale access to its competi-
tors. Competition like this is critical. I know we have said this
many times up here just because we believe it creates a market
that provides best prices and best services. High-quality and com-
petitive Internet services are especially important for small busi-
nesses in our economy. Can you explain why offering wholesale ac-
cess is good for Time Warner and good for consumers? And I guess
I would ask you if Comcast has a similar offering, and would the
combined company continue to offer this?

Mr. MINSON. Our Ethernet service is part of our overall business
services offering. To date, our business services get the vast major-
ity of its revenue from small businesses with less than 25 employ-
ees. As we have expanded in the marketplace, we have entered the
mid-market and enterprise market where you will see these whole-
sale arrangements happening more. Our entry allows competitors
and peers to come into the marketplace. And it is certainly some-
thing that we find provides a return for our investors and some-
thing we continue to plan on doing.

Senator KLOBUCHAR. Thank you.

Mr. COHEN. So, Senator, we—actually, if I can, a few sentences
just to say it is the first time small and medium-sized businesses
have come up in this hearing, and when you talk about the benefits
of competition—or the benefits of this transaction, the scale and
the investment, as Mr. Minson said in his opening statement, the
impact on the market for small and medium-sized businesses to get
telephone and high-speed data services will be substantial as a re-
sult of this transaction. It is one of the big procompetitive benefits
that I just want to underline and put a yellow highlighting
through.

In terms of Ethernet, we have a product we call “Metro Ether-
net,” which we have also started to roll out. Again, it is a product
we market to larger, medium-sized businesses. We also have within
that product a managed service which does permit wholesaling of
that service, and we have got a few dozen customers in that space.
Frankly, it is a service that we talked to Spot On about about a
year ago and never reached an agreement with them to be able to
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offer that service. So it is a market that we are just beginning to
be in. I do not know that we have as fully developed an opinion
as Time Warner Cable might have about that. And this is not
something we discuss during the pendency of the transaction, so I
think my answer to your question is that we do not have an an-
swer yet about how extensive we think a managed—what we would
call a managed service under our Metro Ethernet service would be
something that we would make available on the market.

Senator KLOBUCHAR. Okay. Mr. Sherwin.

Mr. SHERWIN. We are a customer of Time Warner’s Metro Ether-
net service as well as their cable service. We buy a lot of services
from Time Warner Telecom. We buy it wholesale, and we buy al-
most all of our services from Time Warner wholesale. I think that
may be largely due to the conditions that were placed on the AOL-
Time Warner merger by the Federal Trade Commission and the
Federal Communications Commission back when that occurred.

Our big concern is that that has been very advantageous for us,
and we think it has been advantageous for Time Warner. We are
hopeful that when this merger occurs that there is a condition
placed that the conditions will continue to be enforced and mon-
itored because it is helpful for us to provide a competitive service
in buildings where the bigger providers are.

Senator KLOBUCHAR. Thank you. I was thinking, when Mr.
Cohen was referring to small businesses, you probably consider
yourself not a huge business there, Mr. Bosworth.

Mr. BoswoRrTH. No, we are not.

Senator KLOBUCHAR. There are a lot of independent program-
mers that are a focus of this hearing as well. Do you want to re-
spond?

Mr. BoswoRTH. Yes, thank you. We have raised $30 million from
individuals, a little bit over that, and one of our only remedies
right now is to go out and try to raise another $30 million to liti-
gate. And that just should not be the avenue in order to provide
consumers with a choice. And I have heard litigation mentioned a
bunch, and I have heard a lot of—and I am not an attorney, but
that does not seem like a fair and competitive marketplace.

Another thing I wanted to address is in the NBCUniversal merg-
er, none of the independent networks that were launched—and we
applaud the diversity angle. Back9 is bringing many more people
into the game, people that have been excluded in the past. So we
want to bring them into the game. So we applaud that. However,
none of the channels, independent channels that were launched
were in direct competition with any of the channels that they own.

The last point I wanted to make is that the 160 independent net-
works that they referenced, if you strip away all the different net-
works that either have affiliations with distributors, channels, in-
door media conglomerates, it is less than 20. So truly

Mr. CoHEN. That is simply untrue, Senator.

Senator KLOBUCHAR. Okay. Let us—Mr. Cohen and Mr. Minson,
if you could have a chance to respond when you are done.

Mr. BoswoRTH. Thank you.

Senator KLOBUCHAR. Okay. And then we are going to turn over
to Senator Lee for some closing——
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Mr. BoswoORTH. Thank you. In the productive meeting that Mr.
Cohen referenced that we had two days ago, we were given noth-
ing, with zero promises, and the only thing that went on was they
said, “We would like to keep an eye on you for the next 24 months.”

Now, potentially that may be our fault. Maybe we did not do a
good job. But the constructive conversations that we have had with
other distributors that give you specific feedback, when you are
market maker and you own the toll, you give zero feedback as to
how to be successful, and then you say, “Let us keep an eye on
you.”

When you know for a fact there is what was called, I guess, in
the last hearing a “ripple effect,” they are essentially market mak-
ers. So people look at you to see where the market leader goes. And
so when you are given zero feedback and perhaps, you know, “Let
us just keep an eye on you,” for a small business that has raised
independent dollars, it puts you in a very tough spot.

Senator KLOBUCHAR. Okay. Mr. Cohen.

Mr. CoHEN. I think, look, all I would say is the statistic of 160
independent networks is 160 channels that are unaffiliated with
any of the broadcasters, major media companies, et cetera. And,
again, I am going to stand by our record of support of independent
programmers because I do not think there is a company—I do not
think there is a distributor in the industry that has done more to
support the launch and ultimate growth of independent program-
mers than Comcast has. As I mentioned, we have increased dis-
tribution for 120 independent programmers in the last three years
alone.

And, by the way, I am very proud of our networks, and I have
a lot of respect for Mr. Bosworth. And, frankly, my—I do not par-
ticipate in program affiliation negotiations, you will all be pleased
to hear. But my folks are telling me these are productive discus-
sions. This is a network we might end up wanting to launch and
might want to be part of our system. They, however, are not in
competition with the Golf Channel.

Senator KLOBUCHAR. Okay. I am going to let you guys negotiate
after the hearing.

Mr. BoswoRTH. Can I just mention one important thing?

Senator KLOBUCHAR. I am going to just finish up here with Mr.
Minson, and I really appreciate your testimony, and I think that
if, in fact, the negotiations are productive or not, we will see if we
can get the channel. Right, Mr. Lee? And I think you two should
talk about it later.

Mr. Minson.

Mr. MiNsON. Thank you. I just wanted to respond to a couple of
comments made by Mr. Sherwin and Mr. Bosworth. In terms of us
providing services to Mr. Sherwin’s company, that does not have to
do with any terms and conditions from the AOL-Time Warner
merger. If it makes business sense for us to do it, we have done
it, provided they are in compliance with our overall terms and con-
ditions as a reseller.

One point I just wanted to address as well is Mr. Sherwin’s ref-
erence to buying services from Time Warner Telecom. Not to overly
complicate things, but Time Warner Telecom is actually a separate
publicly traded company headquartered in Denver.



55

As it relates to the Back9Network, a couple things I just want
to address. Previously Mr. Bosworth had indicated that conversa-
tions with us stalled—with “us” being Time Warner Cable—as a re-
sult of the Comcast transaction, and I can tell you that could not
be further from the truth. Between signing and ultimate closing of
the transaction, we are obviously acting on our own to make all of
those such decisions. It would be inappropriate for us to be con-
sulting at all with Comcast. So any decisions we make, we will
make on our own, and it will be made on a price/value relationship
for our customers, taking into consideration things like overall pro-
gramming costs and bandwidth constraints that we have.

Senator KLOBUCHAR. All right. I am going to let Senator—I am
sure we are going to have more questions here for the record, but
I am going to let Senator Lee say some closing comments.

Senator LEE. I have got about 30 or 40 questions that I would
like to ask.

[Laughter.]

Senator LEE. But given that the Eighth Amendment does have
some application here

[Laughter.]

Senator LEE [continuing]. I am going to forgo those.

I want to thank our witnesses for coming today. Neither Chair-
woman Klobuchar nor I had any expectation that by the end of this
hearing we would have everyone singing on the same page, and so
that part is not surprising. But your testimony has been helpful,
and I appreciate your willingness to be here and to endure our
questions.

Thank you very much, and thank you, Madam Chair.

Senator KLOBUCHAR. Well, thank you. And I think as all of the
questions and the testimony has shown us, there are a lot of very
important issues here: the issue of consumers and how they will be
protected going forward. We have the issue clearly of independent
programmers, and as the merger is considered and if it is consid-
ered for approval, what kind of conditions would be placed on that?
And I think while this is one specific example, I think both Senator
Lee and I are aware of other examples of people that would not go
public but are concerned about that. And it is not just about the
independent programmers. It is about what the price then is and
what that does to the market, whether we are talking about that,
whether we are talking about advertising, whether we are talking
about the wholesale pricing that Mr. Sherwin has mentioned. And
then, finally, of course, the issue of the Internet and making sure
that that is done in a fair way so it is available to everyone.

We are looking forward to getting more information. I know that,
Mr. Cohen and Mr. Minson, your companies filed their—was it 180
pages?—report yesterday so we will be reviewing that. And I just
want to thank the witnesses.

The Committee has received a number of letters from parties
raising concerns about the merger, including Consumers Union, the
American Antitrust Institute, and others, which I will be placing
in the record.

[The information referred to appears as a submission for the
record.]
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Senator KLOBUCHAR. The hearing record will remain open for
one week for any additional submissions and questions from Sen-
ators.

Thank you. You can go get some lunch. The hearing is adjourned.

[Whereupon, at 1:08 p.m., the Committee was adjourned.]
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PREPARED STATEMENT OF CHAIRMAN PATRICK LEAHY

Statement of Scnator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee
Hearing on “Examining the Comcast-Time Warner Cable Merger and the Impact on
Consumers”
April 9, 2014

The original business of the cable industry — delivering television programming — is migrating to
the Internet, and the industry has been changing in response. Consumers can now watch what
they want, when they want. When companies like Comecast and Time Warner Cable were
founded, the term “binge watching™ was unheard of; now it describes how many Americans
watch their favorite shows. Cable companies have moved beyond delivering television, adapting
their networks to provide broadband. They are now the sole source of this service for millions of
Americans. As aresult, cable companies play a dominant role in how many people in this
country get their information. Consumers deserve to know how a merger between two of the
largest companies in this industry will impact them.

Today’s hearing will cover the current state of the video and broadband markets. We will hear
discussion of vertical integration, relevant markets, and public interest standards. These arc
important issues to consider when analyzing the merger, but consumers do not want to hear
complex legal jargon or obscure regulatory terms. They want to know why their cable bills are
going up. They want to know why they do not have more choice of providers. Consumers are
trying to find out whether and how this merger is good for them. I want to find out the same
things.

In 1996, I voted against the Telecommunications Act in part because of concerns I had about the
lack of competition in the cable TV market. Along with many consumers, I continuc o be
concerned. Similar questions are now being raised about the broadband industry, where
consumers feel like they face large bills and inadequate choiccs.

In Vermont, we care deeply about net neutrality, but we do not simply want lip service paid to
the phrase. We want meaning(ul rules of the road to protect an open Internet so that anyone with
an idca can have a chance to succeed in the online marketplace. Vermonters are not alone.
Thousands of Americans have flooded the FCC in recent weeks with comments supporting the
restoration of open Internet rulcs. Their voices on this issue should be heard.

I appreciate that Comcast agreed to be bound by the FCC’s Open Internet rules as part of the
NBC/Universal transaction. This was an important commitment, especially now that core
clements of the Open Internet Order have been struck down. The conditions that currently apply
to Comecast should not be scen as the end point, but rather the minimum level of protection that
should apply to promote competition online. Regardless of the outcome of this latest merger,
hope that Comcast will accept an extension of these rules beyond 2018. Better still, [ urge
Comcast to support stronger rules that will protect consumers and drive innovation.

The recent interconnection deal between Comcast and Netflix also raises important questions for
advocates of net neutrality. When ISPs can charge tolls or block access to their networks, net
neutrality policies alone may no longer be enough to protect consumers and promote an open



59

Internct. If companies must enter special agreements to ensure adequate quality for their
streaming video service, | worry about the potential impact on other bandwidth-intensive
services, such as telemedicine. It is an annoyance {or consumers when they cannot stream the
most recent season of House of Cards due to an interconnection dispute. But in the future, it
could be a matter of lifc or death for patients who cannot reach healthcare services for the same
reason.

This proposed transaction louches on a range of critical policy issues that extend beyond just the
broadband space. This merger also raises important questions about diverse and independent
video programming, and promoting a vibrant marketplace for online video. Our primary focus
throughout should be on how this merger would impact consumers. I urge the FCC and Justice
Dcpartment to consider just as carefully the impact on consumers as they review the pending
merger.

I thank the witnesses for coming, and I look forward to hearing your testimony.

HHEHHAH
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Prepared Statement of Senator Chuck Grassley of lowa
Ranking Member, Senate Judiciary Committee
Hearing on the Proposed Comcast-Time Warner Merger
Wednesday, April 9, 2014

Good morning and welcome to all of the witnesses. Thank you for being here. I’'m looking forward to
hearing your testimony on what impacts, both positive and negative, the proposed Comcast-Time
Warner transaction could have on competition in the telecommunications market and Americans’
access to cable television and internet.

Comcast and Time Warner are the two largest cable companies in the country. They serve tens of
millions of Americans and provide services ranging from home phone, to internet, to television.
Comcast also develops some of its own content, especially after its acquisition of NBC Universal. So a
combined Comcast-Time Warner could significantly affect the markets for television programming, high-
speed internet access and program access.

We're not here today to decide whether, or on what conditions, Comcast and Time Warner will be
permitted to merge — that’s not the ludiciary Committee’s role. The Federal Communications
Commission and the Justice Department have the responsibility to determine whether there are any
issues with this transaction. But this hearing does present the Committee with an excellent opportunity
to conduct its oversight responsibility and examine the current state of the television and internet
markets. It's a chance for us to see how well our laws are working in an area that has a direct impact on
the lives of Americans.

Every year we're seeing new and exciting innovations in technology and communications. | remember a
time when | used a black clunky telephone that was attached to the wall — everyone had the same one if
you wanted telephone service. When | first came to Congress, | didn’t carry a phone around in my
pocket like | do now. And | would have never expected that one day I’d have an enthusiastic Twitter
following. Innovations like these have radically changed the way Americans—and people throughout
the world— communicate and interact with each other, learn, get news, conduct business, and access
entertainment.

Possibly the most central feature of these technological innovations is the internet. Access to the
internet is quickly becoming an absolute necessity for more and more Americans. They need it to
compete in a fast-paced and globalized economy. They need it to stay in touch with family and friends.
And they need it to access the content of their choice.

Right now we're experiencing a bit of a revolution in internet technology. Products like Verizon FiOS

and Google Fiber are changing the internet’s infrastructure by delivering faster access through fiber
optic cables. And on the content side, companies like Netflix and Hulu are leading more and more
people to “cut the cord” and access most of their media through the internet and their handheld devices
rather than on traditional television.

Comcast and Time Warner control a significant amount of the cable infrastructure that Americans use to
access high-speed internet. They control the cable lines that go directly into people’s homes. So there’s
a lot of interest in what will happen if the two companies merge. Consumers want to know whether a
combined Comcast-Time Warner will be in a better position to expand high-speed internet access.

What will Comcast-Time Warner do to their cable bills? Are prices going to increase? Will they have
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more content choices? People want to know what this will do to the industry. Will the merger inhibit
growth and deployment of broadband services? Will it enhance competition with companies like DISH
Network and Google Fiber? What are the downstream effects of the merger? What are the
implications of the merger for open access and peering? Consumers care about their options, the
quality of their cable access, and the price that they pay.

Aside from simply accessing the internet, another question is whether a combined Comcast-Time
Warner will impact television or internet content in a detrimental way. For example, will Comcast be
able to block consumers’ access to content, or will the merger allow Comcast to negotiate for better
licensing arrangements from popular broadcasters like ESPN and Disney? Comcast creates some of its
own programming. Some have suggested that this will put independent programmers at a
disadvantage. Most people would agree that we’re better off when Americans have a wide variety of
programming options to choose from - so all these are valid questions.

Today we have an opportunity to learn more about how these markets actually work and what the
transaction could mean to competition and consumers. To be sure, there’s been no shortage of
opinions expressed in the media since Comcast and Time Warner announced that they planned to
merge. But I'm here to ask some tough questions. I’'m especially interested to hear what this merger
might mean for Americans who live in rural areas.

I look forward to hearing what you all have to say.

HHHAR
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Mr. Chairman, Ranking Member Grassley, Antitrust Subcommittee Chair Klobuchar,
Ranking Member Lee, and Members of the Committee, thank you for inviting us to testify today.
We welcome this opportunity to discuss the proposed transaction between Comcast Corporation
(*“Comcast”) and Time Warner Cable Inc. (“TWC”), and the substantial and multiple pro-
consumer, pro-competitive, and public interest benefits that it will generate, including through
competitive entry in segments neither company today can meaningfully serve on its own.

Introduction

The combination of Comcast and TWC will create a world-class communications, media,
and technology company to help meet the insatiable consumer demand for advanced digital
services on multiple devices in homes, workplaees, and on the go. Comcast has a proven record
of investing in new technologies, facilities, and customer support to provide the best in
broadband Internet access, video, and digital voice services. Similarly, TWC has made
significant strides in offering a diverse array of video, broadband, and voice services to its
customers.

Competing to provide these products and services and other highly desirable services in
today’s increasingly dynamic and national marketplace requires significant capital and R&D
investments and technological expertise. The transaction will enable Comcast to build on each
company’s successes and strengths and extend Comcast’s industry-leading communications and
information services, as well as its substantial commitments to serve the public interest, to
millions of additional consumers and businesses, with no risk of harm to competition or the
public interest.

1t is important to put this transaction in the proper competitive context. The decision of
the companies to combine reflects the increasing rivalry and experimentation among national and
global companies, including such powerful companies as AT&T, Verizon, DirecTV, Dish,
Amazon, Apple, Sony, Google, Netflix, and Facebook in compcting for consumer attention and
loyalty across the broadband ecosystem. The robust broadband connectivity that Comcast and
TWC deliver to American consumers has enabled some of these and other companies to become
global powerhouses, with many of them eclipsing both Comcast and TWC in annual revenues
and market capitalization. Increasingly, these powerhouses are pursuing new businesses in
which they compete with us — and we are doing the same thing. Google, for example, is
leveraging its global role in content aggregation to compete with us in many areas, and is rapidly
deploying fiber optic networks to serve dozens of major markets, including many that we serve:
Netflix has built a larger U.S. base of video customers than our combined companies and is
becoming a major originator of content; and Apple has extended its platform into the full range
of wired and wireless devices to compete in the delivery of content and services.

All of this competition is great for American consumers. We have seen the emergence of
an unprecedented “broadband value circle” that provides consumers with abundant choices of
content, platforms, devices, and providers. And the success of thesc companies has given them
the massive scale and resources necessary to compete in this capital intensive, rapidly evolving
industry, where continued innovation and research and development are essential.
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By combining with TWC, Comcast can also achicve the increased coverage and
economies of scale necessary to invest the billions of dollars required for next-generation
technologies, greater service reliability, secure networks, and faster Internet speeds. This will let
us drive more innovative products and services into the marketplace, allowing us to mect the
needs of American consumers, businesses, and institutions in ways better than the two
companies could do separately.

Combining the two companies’ complementary strengths will accelerate the deployment
of next-generation broadband Internet, video, and voice services across the new company’s
footprint. For example, TWC customers will benefit from Comcast’s commitment to invest
continuously in high-speed data services, as well as Comcast’s next-generation products like the
acclaimed X1 operating platform. And we can explore how TWC’s next-generation products,
like its “Start Over” and “Look Back™ VOD technologies, may benefit Comcast customers.

With larger scale and network coverage, Comcast will also have the capability to deploy
other new products and technologics more quickly and cfficiently than cither company could do
on its own — including the best in-home Wi-Fi, expanded availability of Wi-Fi “hotspots” across
the combined footprint (which will provide mobile access to Internet content), {aster deployment
of IP cable and related technologies, more accessible services and features for disabled
Americans, and advanced network security.

Low-income households will benefit from the transaction through the extension of
Comcast’s industry-leading Internet Essentials program that supports broadband adoption by
families with students eligible to participate in the National School Lunch Program. In just two
and a half years, over 300,000 familics, rcpresenting some 1.2 million low-income consurners,
have been connected to the transformative power of the Internet thanks to this program. The
transaction will extend this vital program to millions more Americans in the areas currently
served by TWC,

Schools and librarics will benefit too. Comcast and TWC already provide high-speed
connectivity to thousands of schools and libraries. A larger footprint will enable the new
Comcast to compete more effectively with ILECs and other legacy providers to provide better,
lower-priced broadband and other services to morc of these institutions — a national priority
under President Obama’s ConnectED initiative.

As part of the transaction, Comcast also proposes to extend many public interest
commitments from the NBCUniversal Order to the acquired TWC systems, such as making
available diverse, local news, and children’s programming on various platforms, and
guaranteeing carriage of non-commercial educational stations that have must-carry rights and
have relinquished their broadcast spectrum. And Comcast will bring its best-in-class diversity
programs to the combined company as well, covering diversity in governance, employment,
suppliers, programming, and community investment, and extending the oversight of Comcast’s
unique external Joint Diversity Advisory Council to TWC systems.

Congress and the public can count on our commitment to deliver these competitive and

public interest benefits. Comcast has a stellar record from past transactions. The company has
previously shown how each of these past transactions would allow Comeast to invest and

_2-
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imnovate in ways that benefit consumers and promote increased competition. Comcast promised
it would, and it did. And Comcast will do it again here.

We also recognize Lhat this transaction will be closcly scrutinized by Congress, the DOJ,
the FCC, and others for potential competitive issues. We welcome that review because there are
scveral factors about the transaction that should allay any reasonable concerns.

First, Comcast and TWC do not compete for customers in any market — either for
broadband, video, or voice services. The transaction will not reduce competition or consumer
choice at all. Comcast and TWC serve separate and distinct geographic areas. This simple but
critically important fact has been lost on many who would criticize our transaction, but it cannot
be ignored — competition simply will not be reduced. Rather, the transaction will enhance
competition in key market segments, including advanced business services' and advertising.’

Second, post-transaction, Comcast is prepared to divest systems totaling approximately 3
million subscribers, leaving it with about 30 million managed subscribers — which is essentially
equivalent to Comcast’s subscriber share after both the AT&T Broadband and Adelphia
transactions in 2002 and 2006, respectively, and below the 30 percent “ownership cap” that the
FCC had justified as necessary to prevent a cable operator from wielding bottleneck control or
“monopsony” power over programming. The D.C. Circuit twice overturned this cap, after
finding the dramatic growth of MVPD competition eliminated any risk that a cable operator
could dominate with a 30 percent or even higher share of subscribers. MVPD competition has
increased significantly since these court rulings. Still, Comcast is prepared to divest sufficient
subscribers to come in under the historical cap anyway.

Third, the transaction will spur additional broadband competition from other well-funded
providers, using fiber, copper, wireless, and satellite technologies. These companies will have
every incentive (o respond to consunier demands with their own investments and innovations.
As AT&T’s CEO Randall Stephenson stated, the Comcast-TWC transaction “puts a heightened
sense of urgency” on broadband providers to “very, very aggressive[ly]” invest capital in their
networks and improve the quality of their services. That is a highly desirable outcome for the

! Medium-sized businesses and institutions, as well as regional, and super-regional businesses, will be

among those who will benefit from more competition. The only options for many of these businesses and
institutions have been slower, expensive data and voice services offered by incumbent local exchange carriers
(“ILECs”) and other legacy providers. Comcast and TWC have made modest — but important — strides, within their
current foatprints, in offering faster, lower-cost advanced digital services. Where each company has becn able to
enter these underserved market segments, the ILECs and other legacy providers have quickly responded with
dramatic price reductions and service improvements. The transaction will give Comcast the additional coverage and
scale necessary to compete with ILECs and others for these customers, as well as for backhaul services 1o wireless
carriers.

2

Similarly, the advertising marketplace will benefit from enhanced competition. The combination of the
two comparnies’ complementary advertising platforms and channels will allow Comcast (o provide seamless access
to more major designated market areas (“DMAs") like New York and Los Angeles, where we can provide broader
and more innovative packages and options to advertisers, like dynamic ad insertion and “addressable adverlising”
for use in VOD and other cable and online advertising.
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American economy, and it will drive accelerated investment in both fixed and wireless
broadband.

Fourth, Comcast and TWC have enabled the development of online video by providing
ever-faster broadband speeds and higher bandwidth services. Our singular goal has been to
enhance customers’ online experiences. We have no interest in degrading our broadband
services to disadvantage edge providers. That would harm the attractiveness of our high-speed
data business, which is Comcast’s fastest-growing business. Besides being illogical, there are
satcguards already in place. As part of the NBCUniversal transaction, Comcast agreed to be
bound by the FCC’s Open Internet rules until 2018. These protections will now cxtend to the
acquired TWC systems, giving the FCC ample time to adopt (and, if necessary, to detend)
legally enforceable Open Internet rules applicable to the entire industry.

And fifth, access by competitors to the combined company’s programming will remain
unchanged. The limited number of TWC-owned programming networks that Comcast will
acquirc will be subject to well-established FCC rules and antitrust laws, along with the relevant
terms of the NBCUniversal Order, to ensure that MVPDs and OVDs continue to have access to
Comcast/NBCUniversal content after the transaction.

The TWC transaction is a unique and important opportunity for Comecast as it continues
to compete in today’s increasingly dynamic and global marketplace. We are confident that an
objective review of the transaction will confirm the many benefits it will generate for consumers,
businesses, and the public interest, as well as the lack of any competitive or other harms.

IN Overview Of The Transaction
This is a friendly transaction in which Comeast will acquire 100 percent of TWC’s equity

and approximately 11 million TWC customers. It is a stock-for-stock transaction. TWC will
become a direct, wholly owned subsidiary ot Comecast.
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Comgcast and TWC operate in entirely separate and distinct geographic areas, as the map
below illustrates.’

S
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Consumiers in Comeast’s territories cannot subscribe to TWC for broadband, video, or
phone services. And TWC customers cannot switch to Comcast. For that reason, this is not a
horizontal transaction under merger review stundards, and there will be no reduction in
competition or conswmer choice.* Comcast’s and TWC’s many traditional competitors,
inclading numerous broadband providers, MVPDs, and telcos will still be competing post-
transaction, with no fewer firms in each relevant market than there are today,

: Among the two companies’ more than 33 million customers, approximately 2,800 Comcast residential or

small or medium-sized business customers are located in zip+4 areas where TWC services residential or small
business customers {and the number of TWC customers is similar). Thesc customers are sprinkled across various
zip+4 areas, none of which has more than 500 Comcast customers, and it is quite possible that Comeast and TWC
are not even providing overlapping services in some of these fringe areas but rather just have facilities that fall
within the same zip+4 area. Comcast and TWC also analyzed all business services {Ethemet, backhaul, wholesale,
voice, etc.), and found either no overlap or only a small number (approximately 215 Comcast and TWC customers
in common zip codes).

* The Department of Justice and Federal Trade Commission define “horizontal transactions™ as those
between “actual or potential competitors.” See U.S. Dep’t of Justice & FTC, Horizontal Merger Guadelines, at 1
(Aug. 19, 2010).
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1L The Transaction 1Is Pro-Consumer, Pro-Competitive, And Will Generate Substantial
Public Interest Benefits.

The combination of Comcast and TWC will create a world-class communications, media,
and technology company that can provide consuners and businesscs the advanced services they
want now and will need in the future. The transaction will also spur other companies to innovate
and invest in new tcchnologies and services, helping to keep America at the forefront of
technology and innovation. The mere announcement of this transaction had just such a positive
effect, giving competitors like AT&T “a heightened sense of urgency” to invest in their networks
and improve their services.” That is a highly desirable outcome for consumers and for our
economy.

A. Greater Scale Is Essential To Compete In Today’s Dynamic, Multi-Faceted
Marketplace.

The media and communications industry has changed dramatically over the past two
decades, and today has evolved into a vastly larger, more complex, and multi-faceted
communications, media, and technology ecosystem, in which a host of sophisticated companies
with national and even global footprints, like AT&T, Verizon, DirecTV, Dish, Amazon. Apple.
Sony, Google, Netflix, and Faccbook are increasingly competing against one another for
customer attention and loyalty. Many of these powerhouses have eclipsed Comcast and TWC in
annual revenues, market capitalization, and/or customers:

Annual Revenue of Selected Cable, Telecommunications, Consumer Electronics and
Social Media Firms
2013
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Saurce: Google Finance. All figures as of close of business on February 28, 2014,

5

) See Randall Stephenson, Chairman & CEO, AT&T. Inc., Morgan Stanley Technology, Media & Telecom
Conference, Tr. at 3 (Mar. 6, 2014).



71

Market Capitalization of Selected Cable, Telecammunications, Consumer Electronics
and Sacial Media Firms

500
v 450
[
8 400
& 350
300
j=3
& 250
3 200
2 150
100
50
0 LG L B
Apple  Google Microsoft Verizon Facebbok Amazon  AT&T Comecast TWC
Source: Goagle Finance. Alf figures as of close of busingss on February 28, 2014,

The major telephone companies have the benefit not only of robust wireline footprints,
but also national wireless broadband platforms, which they are increasingly leveraging as
complementary offerings to residential and business customers.® Direct satellite providers are
likewise evolving and aggressively expanding their national services and product offerings.”

And new digital platform providers, with their roots in software and hardware, are using
the robust Internet connectivity provided by Comcast, TWC, and our competitors to grow into
global powerhouses. These companies are increasingly pursuing new businesses that compete
with ours. As one industry expert has observed, “broadband connectivity is the glue that permits
multiple firms, once walled off from one another in distinct product-market categories, to
compete, cooperate, buy, and supply products and services from one another in order to satisfy
customers that are able to buy from any one of them.””®

6 See, e.g., Joan Engebretson, AT&T Leverages Landline, Wireless Assets for Free U-verse Promotion,

telecompetitor, Mar. 18, 2014, http://www.telecompetitor.com/att-leverages-landline-wireless-assets-for-free-u-
verse-promotion/ (“Having wireless and landline network assets could be AT&T’s and Verizon’s secret weapon in
both the wireless and landline broadband markets.”). As Verizon’s CFO recently observed, “I am the fifth largest
Cable Compuny now. Ialso have something that cable doesn’t have, which is 100 million eyeballs on wireless
devices.” Fran Shammo, EVP & CFO, Verizon, Deutsche Bank Media, Internet and Telecom Conference, Tr. at 15
(Mar. 10, 2014). Verizon has also announced plans Lo acquire Intel Corporation’s OnCue technology in order 1o
“accelerate the availability of next-generation video services™ on its networks. The technology would give
Verizan's wireless customers the ability to stream live and on-demand television programming and to watch videos
across multiple screens and comes alter Verizon's purchases of EdgeCast, a content delivery network company and
of video uploading and encoding technology from upLynk. Hayley Tsukayama, Verizon Buys Intel’s Cloud TV
Service, Wash. Post, Jan. 21, 2014, available at http://www.washingtonpost.com/business/technolog y/verizon-buys-
intels-cloud-tv-service/2014/01/21/67e94336-82a5-11¢3-9dd4-e7278db80d86_print.html,

’ See, e.g.. Press Release, Sprint Corp., Sprint and Dish to Trial Fixed Broadband Service (Dec. 17, 2013),
htip://newsroom. sprint.com/news-releases/sprint-and-dish-to-trial-fixed-wireless-broadband-service. htm.

8 See Jonathan Sallet, The Creation of Value: The Broadband Value Circle and FEvolving Marker Structures,
at 3 (Apr. 4, 2011); see also Jonathan Sallel & Steven Weber, Behold the Broadband Value Circle, Bloomberg
Businessweek, Jan. 11, 2008, available ar http://www.businessweek.com/stories/2008-01-1 1/behold-the-broadband-
value-circlebusinessweek-business-news-stock-market-and-financial-advice (“In the era of the Broadband Value

_7-
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For example, Google increasingly competes as a network, video, and technology provider
while providing core search and advertising functionalities for Comcast’s and TWC’s broadband
businesses. Netflix has built a customer base larger than our combined companies and is the
originator of original content and offering national subscription VOD (“SVOD”). Apple has
extended its platform into the full range of wired und wireless devices, competing in the delivery
of content and services to consumers. Microsoft just announced that it will feature ads on the
Xbox One, creating a new video advertising platform. And Amazon continues to leverage its
unequaled sales platform and family of competitive tablets to promote its burgeoning Prime
Instant \;ideo business, and just last week announced the rollout of its own advanced video set-
top box.

To mect these challenges, Comcast has fundamentally transformed itself from a regional
cable company into a leading communications, media, and technology company. By investing
heavily in talent, research and development, and the infrastructure needed to facilitate creativity
and invention, Comcast has created a culture of innovation from top to bottom. Comcast now
employs over 1,000 developers and cngineers — 4 pool of technical talent unprecedented in the
history of cablc — and competes for new technology talent with Google, Apple, Netflix, and
many others. '’

This highly dynamic, rapidly evolving industry requires constant innovation and
investment in R&D and in physical infrastructure, making increased scale not only desirable but
essential. The greater scale, expanded network coverage, and operating efficiencies resulting
from the transaction will enable Comeast to invest the billions of dollars necessary to bring next-
generation technologies, more secure networks, faster Internet spceds, enhanced video and voice
services, and greater service reliability to millions of residential and business consumers across
the country.

B. Consumers Will Benefit From Accelerated Broadband Deployment And
Expanded Broadband Adoption.

1. The Transaction Will Bring Faster Internet Speeds And Next-
Generation Broadband Products And Services To TWC Customers.

Comcast is widely recognized for its technological expertise and willingness to invest in
advanced hroadband services.'' Building on the investments TWC has made in its broadband

Circle, everyone can compete in everyone else’s market. Your supplier today may be your compelitor tomorrow,
and you may [ind that you are simultaneously that company’s supplier,”).

’ See Greg Bensinger, Amazon Unveils Video Streaming Device Fire TV, Wall St. 1., Apr. 2, 2014,
htip://online. wsj.com/news/articles/SB1000142405270230444130457947728 3348851 8447mg=renot4-
wsj&url=http%3A%2F% 2Fonline. wsj.com%2Farticle%2FSB 1 000142405270230444130457947728334885 1844 ht
ml.
10 Comcast’s research and development efforts involve highly talented individuals at its technotogy centers
around the country, including in Seattle, Silicon Valley, Denver, Washington, D.C., and Philadelphia.

" Comcast was recently rated number one by Frost & Sullivan in 2013 for “Technology Innovation™ in the
North American Broadband Market.
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network, Comcast will bring [aster Internet services and next-generation products 1o millions of
TWC’s customers.

Broadband Speed Innovation: Comcast has increased its Internet speeds 12 times in the
last 12 years. Comcast’s fastest residential downstream broadband speeds have increased more
than 30-fold in the last six years to 505 Mbps and are among the highest in the industry. Last
year, Comcast showed that its residential nctwork is capable of delivering 3 Gigabits per second
(or “Gigs").]2 And Comcast successfully trialed the first One Terabit'® connection on a network
segment from Ashburn, Va. to Charlotte, N.C."™ Toour knowledge, this was the first time live
data traffic has ever been carricd at Terabit speeds on an existing commercial network.'®

Comcast is also doubling its broadband network capacity every 18 months to keep up
with customers’ increasing demands for Internet services on multiple devices. This was enabled
by Comcast’s decision, over five years ago, to convert its networks to “all-digital,” which freed
up the bandwidth required to increase broadband speeds, add channels, and provide more HD
programming.

These investments are providing unparalleled value to Comcast customers. Comcast
customers pay 92 percent less per megabit of Internet speed on our network today than they paid
in 2002.'¢

TWC took a different approach to free up bandwidth on its nctwork by adopting switched
digital video (SDV) technology. Now, TWC is transitioning to an all-digital platform to free up
additional bandwidth needed to provision faster Internet speeds, but its transition is complete in
only a small nnmber of systems."’

Post-transaction, Comcast intends to make substantial incremental upgrades to TWC’s
systems to migrate them to all-digital, freeing up bandwidth to deliver greater speeds. For

2

N See Press Release, Comcast Corp., The Future of Broadband Speed and 4K Ultra HD Video
(June 11, 2013), http://corporate.comcast.com/news-information/news-feed/comcast-demonstrates-the-Tuture-of-
broadband-speed-and-4k-ultra-hd-video.

" That is. 10" bits of data.
" See Press Release, Ciena Corp., Comcast Conducts Industry's First Live | Terabit Network Trial with
Ciena’s 6500 Converged Packet Optical Solution (Oct. 22, 2013), hutp://www.ciena.com/about/newsroom/press-
releases/Comcast-Conducts-Tndustrys-First-Live- | Terabit-Network-Trial-with-Cien as-6500-Converged-Packet-
Optical-Solution.html.

' 1d.

1 See Exhibit 1 (chart showing increasing speeds/decreasing per megabit costs).

"7 See lan Olgeirson, Charter, Time Warner Cable Lag in All-Digital Push to Convert CapEx into Capacity,
SNL Kagan (Jan. 17, 2014) (“Time Warner Cable is estimated to have made the [digital] transition in 17% of its
homes passed, including markets in its New York cluster. The MSO has indicated plans to expand in 2014, but . . .
is not expected 1o complete the effort this year.”). TWC has migrated to all-digital only in New York City; Augusta,
Maine; parts of Kentucky and Indiana; and portions of Los Angeles.
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example, Comcast typically bonds 8§ QAM channels together in its systems, and Comcast’s most
popular broadband service tier offers speeds of 25 Mbps downstreany5 Mbps upstream across its
footprint. In comparison, TWC bonds 4 QAM channels in nearly half of its systems, and its
most commonly purchased service tier offers speeds of 15 Mbps/1 Mbps. Comcast’s fastest
residential broadband tier offers speeds of 505 Mbps/100 Mbps; TWC’s current top speeds are
100 Mbps/5 Mbps. Comcast’s investments in the TWC systcms will also improve network
reliability, network security, and convenience to TWC customers.

Comcast will soon be increasing Internet speeds further with the deploynment of DOCSIS
3.1. DOCSIS 3.1 is the next generation cable broadband technology and is capable of delivering
Internet speeds of several Gigs; it is the most advanced broadband architecture in the
marketplace. Comcast is already preparing to deploy DOCSIS 3.1 in its existing footprint. The
broadcr scalc resulting from the transaction will now allow us to deploy DOCSIS 3.1 across the
combined company’s footprint, giving Comeast and TWC customers access to ultra-fast
broadband capability more quickly and cfficiently than either company could do on its own.

Better In-Home Wi-Fi: The transaction will similarly speed the availability of advanced
Wi-Fi equipment in consumcrs’ homes. The quality of broadband service depends not only on
the “last-mile” infrastructure but also the delivery of the signal over the last few yards. Comcast
has led the entire broadband industry in rolling out advanced gateway Wi-Fi routers to
approximately 8 million households and small businesses, giving these customers faster speeds
(up to 270 Mbps downstream as compared to 85 Mbps downstream from the prior generation
devices) and better performance over their home and business wireless networks, In contrast,
TWC only recently began deploying advanced in-home Wi-Fi routers. With the greater
purchasing power and cconomies of scale resulting from the transaction, Comceast can not only
offer TWC customers access to today’s best routers, but also invest in and deploy next-
generation router technologies for all of the combined company’s customers.

Expanded Internet Access On The Go: Amcricans are increasingly using Wi-Fi as a
primary way to connect to the Internet outside of the home. To serve this growing demand,
Comcast is building one of the largest and most robust Wi-Fi networks in the country. These
Wi-Fi “hotspots” currently come in three different categorics: outdoor (e.g., suspended from a
cable wire): as part of the broadband service provided to small and medium-sized businesses;
and “*home as hotspot” (i.e., a Comcast subscriber’s home network is supplemented using a dual
router that creates a new public Wi-Fi pathway).'® In less than three years, Comcast has
deployed over 870,000 Xfinity WiFi access points in its footprint — and seen a significant spike
in usage. In comparison, TWC has deployed only 29,000 Wi-Fi access points in its footprint.

18 . -
Through the neighborhood hotspots initiative Comcast announced last year. Comcast sends a scparate Wi-

Fi signal [rom Comcast-issued home equipment that enables anyone within range to get online. Entire residential
blocks then show as hotspots on the Xfinity Wi-Fi mohile app. The initiative began in Philadelphia. With the
significant expansion in Chicago in 2013, Comcast . .. [is] paving the way toward a national Wi-Fi network. See
Robert Channick, Comcast Turning Chicago Homes into Public Wi-Fi Hot Spors, Chi. Trib.. Mar. 5, 2014, available
at hllp://articles.chicagotribune.corn!ZO14—03~05/business/chi—chicagovpublic—wiﬁ-comcasI—ZO140304_]7xﬁnity-wi-
fi-moffettnathanson-public-wi-fi-hot-spots.
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Comgcast customers now transmit nearly 2 million gigabytes (or nearly 2 petabylesw) of
data through Comcast’s Wi-Fi hotspots each month. Approximately 13 percent of this traffic is
transmitted through outdoor hotspots, 11 percent is transmitted through small and medium
business (or “SMB”) hotspots, 51 percent is transmitted through hotspots in customers’ own
homes, and 24 percent is transmitted through hotspots in other customers’ homes.

To complement these efforts, Comcast has partnered with TWC and other cable
companies in a “CableWiFi” initiative that allows cach company’s customers to use the other
companies’ Wi-Fi hotspots. But this partnership has not created the incentives or structure
necessary to significantly expand Wi-Fi availability in the ways that Comcast envisions for its
customers.

The transaction will give Comcast the geographic reach, economies of scale, customer
density, and return on investment needed to massively expand Wi-Fi hotspots across the
combined company’s footprint, including in the Midwest, South, and West, particularly in areas
like Cleveland/Pittsburgh, the Carolinas, Texas, and California, where there will be greater
density and clustering of systerns. Our goal is to provide greater Wi-Fi availability that allows
the combined company’s customers to access the Internet in more places, more conveniently,
and at no additional charge.

2. The Transaction Will Accelerate Other Broadbhand Network
Investments And Improvements That Benefit Consumers.

The transaction will also enable Comeast to invest in network expansions and last-mile
improvements that provide an even stronger foundation for innovative applications, including
education, healthcare, the delivery of government services, and home security and energy
management. And with greater coverage and density of systems, Comcast will also have the
ability and incentive to build out and snake available interconmection points in more geographic
regions. This will be especially beneficial to companies like Google, Netflix, and Amazon,
which aggregate massive data traffic when they deliver their own and others’ services to
consumers.

These network upgrades will promote other critical investments, at the edge of the
network, in exciting new applications and services for consumers.”® In its Open Internet Order,
the FCC described this dynamic as:

1 This is eguivalent to nearly half a million DVDs worth of data each month. See Visual Networking Index

P Traffic Chare, Cisco, hup://www cisco.com/cde_content_clementsimetworkin g_solutions/service_provider/
visual_networking_ip_traffic_charthtml.

® See Peter Grant & Bruce Orwall, After Internet s Big Bust, Broadbuand Shift Went On, Wall St. J., Jan. 8,
2003, available at hitp:/fontine. wsj.com/news/articles/SB1041979000108173904 (John Doerr of Kieiner Perkins:
“There’s no question that broadband enables paid-for-content business models.”); id. (Disney Internet Group
President Steve Wadsworth on why ABC and ESPN websites were launching new video technology in 2003 as
compared to the Dot Com bust: *“We're getting to critical mass in broadband.™); Josephine Moulds, Boom, baom.
Daorcoms Are Back in the Frame, Telegraph, Apr. 20, 2007, availahle at

hitp://www.telegraph.co. uk/flinance/markets/2807599/Boom-hoom. - Dotcoms-are-back-in -the-frame htmi (Judy
Gibbons of Accel: “A whole industry infrastructure has heen established, there are millions of users, people are
consuming onling versus offline. 1t's become very mainstream and therefore there are still lots of opportunities to
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a virtuous circle ol innovation in which new uses of the network —
including new content, applications, services, and devices — lead to
increased end-user demand for broadband, which drives network
improvements, which in turn lead to further innovative network uses . . . .
Streaming video and e-commerce applications, for instance, have led o
major network improvements such as fiber to the premises, VDSL, and
DOCSIS 3.0. These network improvements generate new opportunities
tor edge providers, spurring them to innovate further.”

This competitive dynamic has given consumers a more abundant and diverse choice of content,
platforms, and providers than ever before. The transaction will enable the combined company to
continue Lo contribule to this dynamic ecosystem more effectively than either company could do
alone.

3. The Transaction Will Drive Greater Broadband Adoption Across The
Combined Company’s Footprint.

One of the most pressing challenges facing this country is the significant broadband
adoption gap — known as the “digital divide.” The combination of Comcast and TWC will
substantially advance the goal of bringing all Americans into the digital communications age by
extending Comcast’s landmark /nrernet Essentials broadband adoption program to TWC’s
territories.

The primary barriers to broadband adoption have been identified as including a perceived
lack of relcvance of the Internet to the lives of individual consumers, a lack of “digital literacy”
in consumers’ understanding how to use the technology, and, for some, the price of getting
online. Working with the FCC, community partners, and local elected officials, Comcast
developed Interner Essentials to respond directly to all of these challenges. Internet Essentials
provides low-income households with broadband service for $9.95 a month, along with the
option to purchase an Internet-ready computer for under $150, and multiple options for accessing
free digital literacy training in print, online, and in person.”” Families with children eligible to
receive [ree or reduced-price school lunches through the National School Lunch Program can
qualify for this program.

both transform existing business and create new applications that are only possible with broadband internet, like
social networking.”); see also Hearing on The American Clean Energy Security Act of 2009: Before the Subcomm.
on Energy & Env't of the H. Comm. on Energy & Commerce, 111th Cong. 1245 (Apr. 24, 2009) (“[Iln 1996, we
went from a point where not one home in America had broadband in 1996, not one home, to a point where, 10 years
later, there is a whole new vocabulary, YouTube, Google, eBay. Amazon, Hulu, thousands of companies, millions
of new jobs. They didn’t exist because the markel wasn’t there before 1996 for broadband. It was all narrowband.”)
(Rep. Edward Markey).

21

See Preserving the Open Internet; Broadband Industry Practices, Report and Order, 25 FCC Red 17905
9 14 ¢2010).

See Getting Started with the Interner, Internet Essentials, hitp://lcarning.internelessentials.con/
lour/gefting-started-internet (last visited Apr. 5, 2014),
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Internet Essentials is achieving real results.” In the first 30 months of the program,
Comgcast connected more than 300,000 families, representing an estimated 1.2 million low-
income Americans, to the power of the Internet at home. Over the past three years, Comeast also
has provided in-person digital literacy training o more than 1.6 million individuals.**

Helping people successfully cross the digital divide requires ongoing outreach. To
increase awareness of the Internet Essentials program, Comeast has made significant and
sustaincd efforts within local communities. To date, those outreach efforts have included:

e Distributing over 33 million free brochures to school districts and community
partners for (available in 14 different languages).

e Broadcasting more than 3.6 million public service announcements with a
combined value of nearly $48 million.

e Forging more than 8,000 partnerships with community-bascd organizations,
government agencies, and elected officials at all levels of government.

Other significant milestones for Comcast’s Internet Essentials program include:

e Offering Internet Essentials in more than 30,000 schools and 4,000 school
districts in 39 states and the District of Columbia to spread the word and help
bring more families online.

e Investing more than $1635 million in cash and in-kind support to help fund
digital literacy initiatives nationally, reaching more than 1.6 million people
through Comcast’s non-profit partners.

¢ Fielding 1.9 million phone calls to the Interner Essentials call center.
e  Welcoming 1.8 million visitors to the Interner Essentials websites, which

supply information in both English and Spanish, and the Online Learning
Cenler.

) S-— . X . .
See Charisse Lillie, Comcast Ranks Among Top 50 Companies for Commitment fo Community, Comcast

Voices (Dec. 5, 2013), http://corpora(e.comcas\.c()m/comcust—voices/comcast»ranks—among~t0p-50—companies—I'()r»
commitment-to-community; see afso 2613 Results, The Civic 50, htup//www.civic50.0rg/2013_resulis.php (Jast
visited Apr. 5, 2014); Applicarions of Comcast Corporation, General Electric Company, and NBC Universal, Inc.
Jor Consent to Assign Licenses and Transfer Control of Licenses, Memorandum Opinion and Order, 26 FCC Red
4238, 4514-15 (2011) (Statement of Commissioner Clyburn) (explaining that “{tJne adoption initiative . . . is well-
crafted, ambitious, and has enormous potential. By offering the possibility of affordable, high-speed broadband to
families . . . not only will school-age children be able to explore the infinite worlds of the web, but the others in their
homes will he able (o join them.”™).

b See Exhibit 2 (Infernet Essentials graphic).
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* Providing IE customers with more than 23,000 subsidized computers at less
than $150 each.”

In addition, Comcast recently made grants totaling more than $1 million to 15
communities to create “Internet Essentials Learning Zones.” The grants are part of Comcast’s
multi-faceted Gold Medal Recognition Program for communities that have done the most to help
close the digital divide. Learning Zones will bring together the non-profit community, schools,
and Comcast to create a continuum of connectivity during the day, after school, and at home. As
part of these efforts, Comcast offered an opportunity for all eligible families in these
communities to receive free Internet Essentials service for six months if they registered with the
program during a three week period in March.*® More than 4,300 new low-income families have
been conneeted to the Internet under this promotional offer.”’

And the program has not rcmained static. As Comcast has gained insights from hands-on
experience, it has consistently implemented significant enhancements to Interner Essentials
along the way. As a result, the program has grown well beyond the company’s original
commitment in the NBCUniversal transaction. These enhancements include:

¢ Eligibility critcria expanded — Comcast has expanded eligibility criteria for
Internet Essentials twice, first by extending it to families with children
eligible to receive reduced price school lunches, and then by offcring it to
parochial, private, cyberschool, and homeschooled students. As a result,
nearly 2.6 million families nationwide are now eligible for Interner
Essentials, an increase of nearly 25 percent from the original eligible base.

* Broadband speeds increased — Comcast increased the program’s broadband
speeds twice in less than two years (from 1.5 to 3 to 5 Mbps upstream), and

28

See, e.g., Press Release, Comeast Corp., Comcast Extends National Broadband Adoption Program for Low-
Income Families (Mar. 4, 2014), htip://corporate.comcast.com/news-information/news-feed/internet-essentials-
2014.

2 I

2t

TWC also has undertaken broadband adoption efforts in recent years. TWC has offered an entry-level,
“Everyday Low Price” broadband access service for $14.95 per month, as well as its Starter Internet program
largeted to schools in several areas in its footprint, which provided eligible families a basic tier of broadband service
for two years for $10 per month. See Mike Robuck, Time Warner Boots Up Wi-Fi Hotspots, Starter Internet Tier in
K.C., CED, Nov. 30, 2012, available at http:/fwww.cedmagazine.com/news/2012/1 1/time-warner-boots-up-wi-fi-
hotspots-starter-intemet-tier-in-ke. Ultimately, 486 schools participated in the pilot program, which ended in
January 2013, TWC also has been actively engaged in a variety of other broadband adoption and digital literacy
efforts through partnerships with non-profit and community organizations. For example, in partnership with the
nation’s largest civil rights organizations, TWC carried $1 million worth of PSAs in key markets throughout 2012-
2013 to promote the importance of broadband. The PSAs were carried in English, Spanish, and five other languages
and were prepared by the Broadband Opportunity Coalition (“BBOC”). BBOC’s members include: National Urban
League, NAACP, National Council of I.a Raza, Asian American Justice Center. and LULAC. TWC has also
partnered with the McCain Internet Empowerment Project, a non-profit initiative that brings broadband service and
computer accessibilily to senior citizens. TWC has provided computers and broadband connectivity at the Wilson
Senior Center and eight other assisted-living (acilities in the area to expand digital literacy among senior citizens.

S 14-



79

Internet Essential families now receive downstream speeds of 5 Mbps and
upstream speeds of 1 Mbps.

® Instant approval process expanded — Comcast expanded its instant approval
process for familics whose students attend schools with 70 percent or more
National School Lunch Program participation (previously, the threshold was
80 percent), which enhanccd participation rates.

¢ Online support enhanced — Comcast created an online application tool on the
program’s English- and Spanish-language websites to make applications
easier and faster.

¢ Partner support facilitated — Comcast’s community partncrs now may help
comnect Jow-income families to the Internet by purchasing “Opportunity
Cards” that help dcfray the cost of the service. And Comcast launched a
program that gives third parties such as schools and community-based
organizations the ability to purchase Interner Essentials service and
equipment in bulk for familics in their community.

* Registration process expanded — Comcast conducts on-site registration
during Inzernet Essentials events all over the country.

* Residential moves supported — Comcast updated the “transfer of service”
process for Internet Essentials customers, which now allows customers to
move their accounts to a new home address in a Comcast service area
without having to reapply for the program.

¢ Extended the program — Comeast has cxtended the program indefinitely
beyond its initial three-year term, which was scheduled to expire in Summer
2014.

Thanks to all of these efforts, Interner Essentials is doing exactly what it was designed to
do, as confirmed by two surveys compiled from families who participate in the program.
Approximatcly 98 percent of program participants report that their children use the Internet
access for homework (with 94 pereent reporting their kids are doing better in school as a result);
and 62 percenl are using it for job searching, with 57 percent of those reporting that it helped
with finding someone in their houschold a job.”® These are the kind of important, real-world
benefits that bridging the broadband adoption gap can provide to American families.

Comcast’s voluntary broadband adoption commitment under the NBCUniversal
Order expires this summer, when the program completes three full years. But Comcast’s

2 See David L. Cohen, Year Three Internet Essentials Progress Report, Comceast Voices (Mar, 4, 2014),

http://corporate.comceast.com/comcast-voices/ year-three-internet-essentials-progress-
report?rid=776739735&mid=EMC_20140304_CAB_IE_Parter.
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commitment to this cause is stronger than ever. That is why Comcast rccently announced
that it will extend the Internet Essentials program indefinitely.*

When this transaction is approved, this program will apply to all the communities in the
TWC markcets, thereby extending /nrerner Essentials’ reach into 19 out of 20 of the nation’s
largest cities. Thus, a tangible and far-reaching benefit of this transaction will be to make thc
power of broadband and the Internet available to many more low-income families and help
reduce the country’s unacceptable digital divide.

C. The Transaction Will Provide Innovative Video Products And Services To
Millions Of Consumers.

Competition for traditional vidco services has never been fiercer or more challenging.
Over the past five years, the two nationwide DBS providers have added another 1.7 million
subscribers and the telco video providers have added another 6.2 million subscribers, while
traditional cable operators have lost 7.3 million video subscribers. In the last year alone, telco
providers gained over 1.4 million subscribers.”® And if one goes back to 2005, as shown in the
graph below, the increase in MVPD competition is even more pronounced.

29

- See Press Release, Comcast Corp., Comeast Extends National Broadband Adoption Program for Low-
Income Families (Mar. 4, 2014), hitp://corporate,comcast.com/news-information/news-feed/internet-essentials-2014.
o Recent data shows that this trend is continuing. The top nine cable companies lost ahout 1,735,000 video
subscribers in 2013, while the top telephone providers added 1,460,000 subscribers and satellite TV providers added
170,000 subscribers in the same year. See Press Release, Leichiman Rescarch Group, Major Multi-Channel Video
Providers Lost About 105,000 Subscribers in 2013 (Mar. 14, 2014),

htip://www leichimanresearch.com/press/031414release.huml.

S 16-



81

Change in National MVPD Subscribers
2005 - 2013
Change in (figures in millions)
Subscribers Telco
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Saurce: SNL Kagan; SEC filings; FCC Video Competition Reports

Moreover, in 2011, 98.6 percent of homes had access to at least three multichannel vidco
providers, and 35.3 percent had access to at least four.”'

Most of the systems that Comcast is acquiring from TWC, including the largest ones in
New York City, Los Angeles, and Dallas/Fort Worth, are in local MVPD markets that the FCC
already has found to be effectively competitive. Online businesses like Netflix, Apple. Google,
Amazon, Hulu, and a host of smaller companies, have also entered the online video space,
putting additional competitive pressures on cable and other MVPDs.*

All of this competition has compelled Comcast to continuously improve its content, user
interfaces, and customer support. Comcast is now the industry leader in offering premium video
services [or great value. As one industry analyst recently observed:

Today. Comcast’s [operating | platform is the video industry’s best product.
Their VOD service is the video industry’s best library. Their network, their

H See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,

Fifteenth Report, 28 FCC Red 10496 9 36 (2013).
2 Several online companies are producing original and exclusive programming, such as Netflix’s House of
Cards series, or purchasing exclusive windows of content from other third-party programming suppliers, such as
Amazon Prime’s exclusive SVOD rights to FX’s Justified. These growing content options make it more critical
than ¢ver for Comeast to offer its customers the best programumin g availahle.
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customer service, and even Lheir marketing have improved by lightyears. Their
positive video subscriber result, coming as it does when their video penetration of
homes passed has fallen to just 40.3 perecent, is testament not to a “good quarter”
but instead to a good half-decade of hard work and heavy lifting.**

As a result of these efforts, “the reality is that when you really look at Comcast’s network and
services, and even its pricing, compared to Time Warner Cable’s services, an argument can be
made that Time Warner Cable customers may have a lot to gain from being converted to
Comeast customers.”*

Another analyst similarly commented, “Comcast has really focused on investing in its
network. Time Warner Cable has been reacting to changes in the market too, but not with the
same speed” as Comcast.” For video services, “there’s no question that Comcast has a better
offering compared with what Time Warner Cable offers today. From its video-on-demand
catalog to its TV Everywhere service to a cloud-based user interface it’s been developing the

past couple of years, Comicast has invested heavily in revamping its TV service, and it shows.”°

Post-transaction, Comcast is committed to providing TWC customers the best value in
video services — not just to keep current TWC customers, bul also Lo attract new ones by
outdoing the competition and offering better, more innovative video experiences. And Comcast
can also add TWC innovations to current Comcast customers, creating an increased value
proposition footprint-wide.37

Best Entertainment Operating Systems: The transaction will give millions of TWC
customers access to Comcast’s cutting-edge and nationally acclaimed X1 entertainment
operating system (including system upgrades), as well as access to more content on a variety of
devices inside and outside the home.

The X1 platform provides an unmatched interactive TV experience featuring a stale-of-
the-art uscr interface and other product features that transform our customers’ viewing

33

added).

See MoffettNathanson Research, Comcast Q4 2013: Boardwalk Empire, at 2 (Jan. 28, 2014) (emphasis

* See Margueritc Reardon, Why a Comcast Merger Could Be Good for TWC Customers, CNET, Mar. 15,
2014, hup//ews.cnet.com/8301-1023_3-57620361-93/why-a-comcast-merger-could-be-good-for-twe-customers/
(quoting Craig Mollett).

3 Id. (quoting THS analyst Erik Brannon).

6 1.
7 In Foriune’s recent World's Most Admired Companies List 2014, Comcast was named the number one
Cable and Satellite Provider by industry executives, directors, and analysts. In this industry category, Comcast also
ranked number one in innovation, people management, use of corporate assets, social responsibility, quality of
managenient, financial soundness, and long-term investment, The World's Most Admired Companies, Fortune, Mar.
17,2014,
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experiences. These new features can only be fully appreciated by trying out the system,*® and
include: (1) integrated search (across TV, Xfinity On Demand, and DVR) with instant play; (2)
enhanced personalization and recommendations; (3) access to the Internet and TV-enabled apps
like Facebook, Pandora, and others; (4) the X1 remote app, which offers a new remote control
experience by letting customers use their smartphones and tablets to control their TVs with a
simple tap, swipe, and shake, or use voice commands to easily navigate the programming guide;
and (5) in certain markets, the ability to instantly send any websile from a smartphone, tablet, or
PC to the TV.*

Comcast has also just launched its new X1 DVR with cloud technology, which enables
customers to watch their DVR recordings on PCs, Macs, and mobile devices in the home, and to
download recorded content to take on-the-go. In addition, Comcast has offered a live in-home
streaming feature that allows customers on the X1 platform to stream practically their entire TV
channel lineup to computers and mobile devices in the home at no extra cost.

TWC has likewise offered innovative DVR functionalities to its customers, including its
“Start Over” and “Look Back’ technologies. The transaction will allow Comcast to explore how
best 1o combine these features for all of the combined company’s customers.

More Cable Channels and VOD: Comcast has also led the cable industry in going all-
digital, dramatically improving the video experience while simultaneously freeing up valuable
bandwidth for enhanced data, video, and voice services. Comcasl customers now have more
cable channel viewing and Xfinity On Demand choices, offering over 50,000 programming
choices, including the most current TV shows and movies (80 percent of this content is free of
charge).40 Xfinity On Demand also has the best new release movies from all the major studios,
and one of the broadest selections of independent films.

Although TWC originally used SDV technology to free up bandwidth on its network and
provide increased high-quality content, it has likewise begun migrating its systems Lo all-digital.

i See Lutertainment Operating System X1, Comcast Corp., hitp://www.comcast.com/x I (including video

demonstration of the X1 platform). Comcast is now beginning a phased rollout of an enhanced version of the X1
platform, which is sometimes referred to as “X2."

Y Praise for the value and innovation of the X1 platform has been widespread. See, e.g., Todd Bishop, Xfinity
X1: How Comcast Roped Me Back in to Cable, GeekWire, Aug. 22, 2013, hitp:/fwww.geekwire.com/2013/xfinity-
x1/ (“T have been testing this sleek black cable hox for the past three weeks, but to call it a cable box really doesn’t
do it justice. Itisa nice blend of Internet content, live television, apps, a multi-tuner DVR and on-demand
programming, in one of the cleanest user interfaces that you’ll find from a cable company.™; Tim Carmody,
Comcast’s New X1 Ul Integrates Real-time and Streaming TV with News and Social Apps, The Verge, May 21,
2012, http://www.lhc\'erg&com/ZO12/5/21/3033972/c0mcast~ui—platforms-vidco—news—social»apps (“IX1] feels like
a genuinely 21sl-century way to use a widescreen television set — like a smart TV inside your cable box.”); Jobn
McDuling, The American Cable Industry's Cunning Plan to Save Itself: Make TV Work Like It Should, Quartz, Feh.
4, 2014, htp://qz.com/172533/the-american-cable-industrys-cunning-plan-1o-save-itself-make-tv-work-like-it-
should/ (quoting Netflix CEO Reed Hastings describing the X1 as a “great product.”).

e Xfinity On Demand averages 400 million views each month. Since the service launched in 2003, there
have been 32 hillion vicws. Comcast has also launched a competitive SVOD service, Streampix, that provides
customers additional choices of library TV and movie content.
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Post-transaction, Comcast will usc its cxpertisc and cxpericnce to accelerate digital migration of
TWC’s systems, enabling Comcast to re-purpose bandwidth where needed to support more
channels and VOD choices, bringing TWC customers the cnhanced video experience that
Comcast customers already enjoy, and winning back customers in the face of increasingly
widespread and rigorous competition for customers’ time and attention.

Superior TV Everywhere Services: Comcast has also focused on adding value 1o its
video service for customers by securing comprehensive digital rights from programmers like
Disney. Fox, AMC, and Viacom, enabling Comcast to offer TV Everywhere and other streaming
services to its customers. Through XfinityTV.com and Xfinity TV mobile apps, for example,
Comcast cable customers can access over 50 live TV channels, and over 25,000 movies and TV
shows,*! that can be watched anytime, anywhere,*? including by downloading programming to
watch offline later. With this transaction, TWC customers will now enjoy the expanded content
offerings that Comcast already makes availablc to ils customers.

Even more, Xfinity content can be accessed in a variety of ways both at home and on the
go. The Xfinity TV Go app allows users to access live and on-demand content across a range of
devices, including iPhones, iPads, Android smartphones and tablets, and Amazon Kindle Fire
tablets. Customers can also view this content directly from laptops and desktops by visiting
XfmityTV.com. And customers can access their Xfinity on-demand content at home through an
Xbox 360 rather than through a set-top box.

Faster Deployment Of IP Cable And Other Pro-Consumer Technologies: Thc
combined company will also be strongly positioned to help advance the IP cable Lransition. As
the FCC has observed, “[m]odernizing communications networks can dramatically reduce
network costs, allowing providers to serve customers with increased efficiencies that can lead to
improved and innovative product offerings and lower prices.”*?

Accelerating the IP cable transition will yield a number of consumer and public interest
benefits. [P cable:

¢ Enables consumers to access their cable and advanced video services in their
homes on a wide variety of IP-enabled retail devices — video game consoles,
tablets and other connected devices;**

i In comparison, TWC customers can view up to 29 live channels and 6,500 hours of video content.

2 See Press Release, Comeast Corp., Xfinity TV Go Network Roster Tops 50 with Latest Update (Mar. 19,
2014), http://corporate.comcast.com/news-information/news-feed/comeast-customers-can-now-stream-more-than -
50-live-channels-anylime-anywhere.

* See Technology Transitions, Order, Report and Order, and Further Notice of Proposed Rulemaking, Report
and Order, Order and Further Notice of Proposed Rulemaking, Proposal for On going Data Initiative, GN Docket
No. 13-5, FCC No. 14-59 2 (rel. Jan. 31, 2014),

’” See, e.g., Yaron Raz, Migrating to IP in the Cable TV Environment: Benefits, Challenges, and Resolutions.
CED, Oct. 16, 2013, available ar http:/fwww.cedmagazine.com/articles/201 3/10/migrating-to-ip-in-the-cable-tv-
environment-benefits-challenges-and-resolutions; Cable Edges to an IP Future, Digital TV Europe (July 3, 2013),

3
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® Shifts more of the network intelligence to the cloud, thereby allowing the
combined company to rapidly roli out new functionalities to consumers;

e Reduces costs by allowing the combined company to simplify its existing
distribution networks by relying on IP technology to transport all of its services
and relying on innovative off-the-shelf [P-based retail devices and reducing its
home equipment and inventory costs; and

* Dramatically reduces energy consumption for consumer set-top boxes.

Comcast and TWC have each made significant investments in 1P infrastructure, devices,
and applications. Post-transaction, Comcast is committed to speeding the 1P cable transition
throughout the combined company’s expanded footprint, creating even greater value for
customers.

Extension of NBCUniversal Commitments: As part of the transaction, Comcast will
also extend several video service commitments from the NBCUniversal Order to all of the
acquired TWC systems. These include Comcast’s commitments to localism; children’s
programming; broadcast station protections for local market integrity and retransmission consent
negotiations; guaranteed carriage of non-commercial educational stations (that have must-carry
rights and have relinquished their broadeast spectrum); and news neighborhood requi.rcmcnts,45

D. The Transaction Will Enhance Competition For Voice Services.

The availability of voice services from cable companies has had significant pro-
competitive and pro-consumer benefits, including lower prices and better service.*® Qur voice
services have increasingly given residential and small business customers competitive
alternatives for basic telephone service in the areas served by Comcast and TWC.

Comcast offers “Xfinity Voice™ service to residential customers throughout the vast
majority of its service territory, and as of December 2013, 10.7 million Comcast customers
subscribed. Xfinity Voice offers users a long list of enhanced features made possible by
Comcast’s industry-leading IP network, such as caller ID provided over a television, laptop, or
mobile device, and Readable Voicemail. Similarly, Comcast’s Business VoiceEdge offers an

http://www.digitaltveurope.net/74622/cable-edges-to-an-ip-future/ (“IP is seen as a desirable platform for video
services as it will enable them to deliver multiroom and multiscreen services much more cconomically,”),

45 See Exhibit 3 (Day One Undertakings Memorandum, dated Feb. 13, 2014).
36 See, e.g., Press Release, FCC, FCC Approves Merger of AT&T Inc. and BeliSouth Corporation, at 2 {Dec.
29, 2006) {noting that “the rapid growth of intermodal competitors — particularly cable telephony providers . . . is an
increasingly significant competitive force in this market”); Connect America Fund, Report and Order and Further
Notice of Proposed Rulemaking, 26 FCC Red 17663, App. 19 5 n.11 (2011); Michael D. Pelcovits & Daniel E.
Haar, Microeconomic Consulting & Research Associates, Inc., Consumer Benefits from Cable-Telco Competition, at
i, 1ii (Nov. 2007) (Cable-telco competition brought “direct consumer benefits of $4.0 billion to the cable comparnies’
customers and $19.5 billion in indirect consumer benefits due to the competitive response of the ILECs, for a total of
$23.5 billion of consumer benefits.” It also projected that the total consumer benefits of such competition would be
“more than $111 billion” between 2008 and 2012),
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even more robust voice platform for business users, and offers an important competitive choice
for small, medium-sized, and larger enterprise businesses.

TWC has also made substantial strides in creating a robust voice service to compete with
other voice providers. TWC was the first multiple system operator to introduce a mass-market,
facilities-based digital voice scrvice, and has now deployed digital voice throughout its
geographic footprint. TWC serves approximately 5.3 million residential and business voice
customers.

The transaction will bring together the best aspects of both companies’ digital voice
services, creating best-in-class voice services for residential and business customers alike, and
making Comcast a more effective compcetitor for voice services with ILECs and other providers.

E. The Transaction Will Enhance Competition In The Markets For Business
Communications And Wireless Backhaul Services.

Comcast and TWC are both upstart competitors in the market for business services in
their respective service arcas. Comcast has been actively signing up small and medium-sized
businesses and institutions in its footprint for the past several years.*” TWC has also entered the
small business marketplace, and has more experience providing advanced services to medium-
sized businesses and some national accounts in its tootprint.”® Comcast and TWC estimate that
they have reachced about 10 to 15 percent penetration of the local small and medium-sized
business markct, and a de minimis share of national business, in their respective geographic
areas. The transaction will give the combined company the greater scale, coverage, and
operating efficiencies necessary to compete more aggressively in these segments of the
cconomy, especially for medium-sized, regional, and “super-regional” businesses.

Important Inroads Serving Small and Medium-Sized Businesses and Institutions:
There are approximately 23 million small businesses in the United States. Together, they are the
largest source of cmployment in the country,49 But for many small businesses and institutions,
their existing choices for broadband arc limited to expensive T1 services with download speeds
of only 1.54 Mbps, or even slower services.>® Where our companies have been able to compete
for these important but underserved customers, legacy providers, including AT&T, Verizon, and
CenturyLink, have quickly responded by upgrading their services, aggressively investing, and

See Doug Mitchelson & Brian Russo, Deutsche Bank, Pay TV Guide / 4Q13 Wrap 35 (Mar. 6, 2014).
® We generally view these market segments as follows: small business — fewer than 20 employees; medium-
sized business — 20-500 employees often across multiple sites in ditferent geographic locations, includes regional
and super-regional; and pational (enterprise) accounts — over 500 employees across many sites.

* See Small Business Trends, U.S. Small Business Administration, http://www.sba. gov/content/smali-

business-trends (last visited Apr. 5, 2014).
50 See Charlie Reed, Comcast-Time Warner Cable Merger 1o Create Fourth Lurgest Business Services
Player, Telecom Rescller. Feb. 13, 2014, available at htip://www.telecomreseller.com/2014/02/1 3/comeasi-time-
warner-cable-merger-to-create-fourth-larges!-business-services-player/.
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adding value for customers.”' And a 2013 research report indicates that new entry into these

market segments has been decreased Ethernet pricing for business by 10 percent or more a
52

year.

Comeast’s business services division, known as “Comcast Business,” has helped provide
a competitive alternative for small businesses, as well as institutions, by offering fiber-based
(“on-net”) high-speed Internet (up to 150 Mbps). high-performance point-to-point and multi-
point Ethernet services with the capacity to provide speeds of 1 Gig (and even as high as 10
Gigs), cloud computing, TV/programming, and voice services.™ This includes offering better,
lower-cost broadband services to schools and school districts, which will advance the goals of
the ConnectED initiative.”* And Comcast has also brought to thousands of pharmacies, barber

3 For example, AT&T and Centuryl.ink have intensified efforts to expand fiber to businesses and reduce

cable’s speed advantage, with AT&T pledging to extend tiber to 1 million businesses in its footprint and
CenturyLink increasing the number of fiber-fed buildings by 17 percent between the third and fourth quarter of
2013. See Sean Buckley, AT&T"'s $14B Project VIP: Breaking Out the Business Service, U-verse Numbers,
FierceTelecom, Sept. 24, 2013, hup://www.fiercetelecom.com/special-reports/atts-14b-project-vip-breaking-out-
business-scrvice-u-verse-numbers; Glen Post, CEQ, CenturyLink, Inc., Q4 2013 Earnings Call, Tr. at 5 (Feb. 12,
2014). And Verizon has added Google Apps for Business for its business customers. See Monte Beck, Vice
President of Small Business Market, Verizon, Google Apps for Business Now Available for Verizon Customers,
Google Official Enterprise Blog (Jan. 24. 2011), http://googleenterprise.blogspot.com/2011/01/google-apps-for-
business-now-available.html. Similarly, CenturyLink has enhanced its Core Connect product for business by adding
website design and hosting, domain name registraiion, fax over email, and data backup services. See Core Connext,
Century Link Business, htip://www.centurylink.com/smallbusiness/products/bundles/core-connect/ (last visited Apr.
5,2014).

2 See Insight Research Corp., US Carriers and Ethernet Services: 2013-2018, at 5 (Aug. 2013); see afso
TeleGeography, Global Enterprise Nerworks: Enterprise Service Pricing, at 16 (JTan. 2013) (“Median Ethernet
market prices remain volatile, fluctuating considerably year to year. ... With this said however, the long-term price
trend is clearly down.”); id. at 20 (““As a growing number of carriers offer the service, [ Virtual Private LAN Service]
prices continue to decline.”); Craig Galbraith, CableCos Gain Ground in Etherner, But AT&T, Verizon Still Lead,
Channel Partners (Feb. 12, 2014), hitp://www.channelpartnersonline.con/news/2014/02/cablecos-gain-ground-in-
ethernet-but-at-t-verizon.aspx (“Cable companies have developed a winning formula for the U.S. business Ethernet
market. They are successfully leveraging their on-nel fiber footprints to offer aggressive pricing and rapid service
provisioning.”).

3 TWC has served the small business segment market as well. The combined company has the opportunity
to provide new services to a host of small businesses in the TWC markets, and to provide those busincsses with
options, pricing, and atlention that the incumbent providers have not offered.

5 For example, by using Comcast for broadband services, a Chicago school district is saving “about 42
percent over what we were spending with AT&T.” Denys Bucksten, Districr 112 Will Have A Tenfold Increase In
Bandwidth This Year To Improve Internet Access, Chi. Trib., Aug, 12, 2013, availuble ar
http://articles.chicagotribune.com/2013-08-12/news/ct-tl-1k-08 1 5-highland-park-school-technology-
20130812_1_north-shore-district-district-1 12-bandwidth. And in Pennsylvania, Comcast was able to provide a
number of school districts with connectivity to the PA IUnet, an online, stalewide, private network that allows
teachers and students to communicate, collaborate, and share resources. According to Jared Mader, director of
education technology for the Lincoln Intermediate Unit, which helped facilitate the agreement, “Comcast has
allowed many of our districts to increase their bandwidth exponentially — and in some cases lor half the price —
which has given them access to cloud computing, video conferencing, and other online educational tools that had
previously been cost-prohibitive for them.” Pennsylvania Districts Get Low-Cost Ethernet Services, School CIO
(Jan. 31, 2014), http://www.schoolcio.com/cio-feature-articles/0109/back-of fice-business/54654.
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shops, dry cleaners, and restaurants a value proposition that was far better than had pre\fiouglsy
been available — lower price, more attractive product offerings, and better customer service.™

TWC has made significant progress breaking into both the small and medium-sized
business segment in its footprint, including an investment in NaviSite, a company that allows
TWC to offer cloud-based services to medium-sized business customers.>®

Nevertheless, Comcast and TWC have faced constraints in attempting Lo replicate their
market success on a larger scale. The added scale and geographic reach, as well as
complementary strengths afforded by the transaction, will enhance the combined company’s
ability to be a more significant player in the medium-sized business segment and beyond.

Medium-Sized, Regional, and “Super-Regional” Businesses Will Especially Benefit
Jrom the Transaction: The transaction will create a substantial opportunity for the combined
company to reach and serve more medium-sized businesses, as well as regional and “supcr-
regional” businesses, bringing added competition to these important market scgments. For
example, many small businesses are franchises that have a number of locations across a region.
Given the limits of their current footprints, it is difficult for Comcast and TWC to offer seamless
advancced scrvices to these businesses. The transaction will change that.

Because the two companies’ offerings are limited to locations within their respective
footprints, businesses with locations in other parts of the country have either relied on providers
with larger footprints of on-net building connections, like AT&T, Verizon, CenturyLink, tw

3 See 1.T. Ramsey, Q&A with Bill Stemper, President of Comcast Business Services, Comcast Voices (Feb.

12, 2013}, hitp://corporate.comcast.com/comeast-voices/qa-with-bill-stemper-president-of-comcast-business-
services (describing evolution of Comcasl’s Business Services). For example, Utz Quality Foods is using Comcast
Business Ethernet and Business Trunks to connect multiple office locations and distribution centers throughout the
Eastern United States, reporting that it realized a significant cost savings while enjoying more bandwidth than what
its T1 lines had provided. Urz Upgrades Connectivity for Offices, Distribution Centers, Evening Sun (Apr. 24,
2013), http://www.eveningsun.com/news/ci_23096622/utz-upgrades-connectivity-offices-distribution-centers-
including-hanover.

s Although Comcast only launched its efforts in the medium-sized business segment in 2010, it has already
been recognized for its innovations, winning a variety of Carrier Fthernet awards, including 2013 Metro Ethernet
Forum awards for Regional Service Provider of the Year, Best Marketing, and Best Carrier Ethernet Business
Application, as well as a 2012 Best Practices Award from Frost & Sullivan for North American MSO Ethernet
Services Competitive Strategy Leadership. See Press Release, Comcast Corp., Comeast Introduces New Metro
Ethernet Services for Mid-Sized Businesses (May 16, 2011), http://corporate.comcast.com/news-information/news-
feed/c.omcasl—imroduces»metro-elhemet-services-to—address»bandwidth—application~and-reliabilily-requiremcnls—of—
mid-sized-businesses; Bill Stemper, Comcast Wins Metro Ethernet Forum Senvice Provider of the Year Award,
Comcast Voices (Nov. 22, 2013), hitp://corporate.comcast.com/comeasl-voices/comeast-wins-metro-ethermet-
forum-service-provider-of-the-year-award. Similarly, Union Bank in Ohio switched from T-1 broadband lines
provided by telecommunications carriers to Time Warner Cable. The bank’s data transmission speed doubled from
1.5 Mbps on the old T-1 lines to 3 Mbps bandwidth on Time Warner Cable’s fiber-optic network, “the bank’s data
congestion problems are u thing of the past.” its *most stringent network security needs” are being managed, and it
experienced “a tremendous reduction” in broadband service costs. See Time Warner Cable, Case Study, The Union
Bank Company Cashes in on Blazing Fast Ethernet and Managed Security Services from Time Warner Business
Class, hnp://www.1imewamercableAcom/en/business—home/resource—cemer/case—sludies/union-bank~company.hrml
(last visited Apr. 5, 2014).
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telecom, and Level 3; negotiated multiple different accounts with different providers; or used an
“aggregator” that cobbles together — for a “middieman” fee and other additional costs — a nulti-
provider solution for the busincss.

Understandably, business customers often prefer the higher level of reliability that results
when a network is built to a common set of technical standards and managed by a single network
operations center, and for which a singlc point of contact offers support for technical or other
customer-service issues. As a result, cable companies too often are seen as not being able to
make a competitive offering in this market segment.”’ This has impeded Comcast’s and TWC’s
ability to compete for some business customers in their current footprints.

After the transaction, the combined company will have operations in 19 of the 20 largest
U.S. cities (excluding only Phoenix). This greater coverage will encompass signiticantly more
multiple-regional business locations, allowing Comcast to compete more aggressively for these
customers. For example, TWC currently provides business services to the Cleveland Clinic and
is partnering with the clinic to provide an in-home health solution to reduce the rate of
readmissions. The Cleveland Clinic has a couple of large campuses located in Florida in the
Comcast footprint, so TWC has not been able to offer those campuses its services or extend the
in-home health solution (rial to paticnts ot the Cleveland Clinic who live in Florida or are there
from Cleveland for part of the ycar. Approval of the transaction would change that for the first
time, allowing the company to offer a unified solution to the Cleveland Clinic.

As our cxperiences in the small and medium-sized business and institutional scgments
show, greater competition should spur price reductions and servicc innovations by other
providers that will ultimately redound to the benefit of consumers.

Large Businesses: Similarly, AT&T, Verizon, and CenturyLink have generally
dominated the market for national business accounts. TWC has made some minor inroads into
this market segment, and the combined company will benefit from that experience. By providing
greater scale and coverage, and accelerating the build-out of the combined company’s fiber
network to additional busincss locations, the transaction will help position Comcast as a more
viable competitor for wholesale Ethernet and fiber services, as an alternative to the ILECs” high-
priced special access services for some larger businesses. More competition and choices for
these accounts should again lead to lower prices and better service.

Wireless Backhaul: Wholesale wireless backhaul is another significant opportunity
created by the transaction. Wireless backhaul facilities carry voice and data communications
from cell sites, businesses, wireless Internet access points, and other facilities to the public
telephone network and the Internet. TWC currcently provides wireless backhaul to approximately
14,000 cell sites. With the recent acquisition of DukcNet, TWC also obtained an 8,700-mile
regional fiber-based network that provides wholesale wireless backhaul and other business
services to customers in North Carolina, South Carolina, and five other states in the Southeast.

7 As tw telecom has observed, “with the exception of maybe some regional types of deals that some of the

cable companies might be pulling over their networks in some of the tighter regions, we really don’t see them as a
competitor for these larger multi-city complex deals that we're doing.” Larissa Herda, Chairman & CEQO, 1w
lelecom inc., Q4 2013 Eanings Call, Tr. at 11 (Feb. 12, 2014).
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But in 2013, even when added together, Comcast and TWC had only an cstimated 2.8 percent
market share in these services.™ By combining the companies’ resources and business expertise,
Comcast can compete more effectively, post-transaction, to provide backhaul services to wireless
cell sites. This, in turn, should help lower wireless prices and speed the transition of wireless
infrastructure to fiber.

F. The Transaction Will Accelerate The Deployment And Adoption Of Next-
Generation Cable Advertising Technologies That Will Benefit Advertisers
And Consumers.

The transaction also will accelerate the expanded deployment and adoption of next-
generation cable advertising technologies, such as inserting targeted ads in VOD and other
content, called “dynamic ad insertion” and “addressable advertising.” These innovations will
create new benefits for advertisers, content providers, and consumers alike.

Traditionally, VOD advertising was static: the ads were inscrted in advance and could
not be later modified.* Dynamic ad insertion transforms this platform by separating the ads
from the programming stream and dynamically inserting them into VOD — and also other
platforms like TV Everywhere and even cloud DVR. This service gives advertisers the
flexibility to adapt and tailor their messages in a more timely manner, providing them with new
and flexible access (o the increasingly large segment of consumers who engage in time-shifted
viewing or view content using devices other than a traditional television (e.g., a laptop or desktop
computer, tablet, or phone).*’

Although Comcast and TWC have both been experimenting with dynamic ad insertion in
VOD and TV Everywhere programming, the required technology is expensive and ncither
company has deployed the service across its current footprint. With the ahility to offer one
standard VOD and TV Everywhere platform across 30 million consumers and a broad
geographic scope, the combined company will be able to unlock the real potential for next-
generation VOD and online advertising.61 Being able to spread the costs for the service over an

# See Charlie Reed, Comcast-Time Warner Cuble Merger to Create Fourth Largest Business Services

Flayer, Telecom Reseller, Feb. 13, 2014, available at http:/fwww telecomreseller.com/2014/02/13/comcast-time-
warner-cable-merger-to-create-fourth-largest-business-services-player/.

» See Amol Sharma & Suzanne Vranica, On Demand: Quick Ad Switch, Wall St. J., May 27, 2013, available
at hup://online. wsj.com/news/articles/SB10001424127887323336104578503572001847946.

0 See, e.g., Comcast Spotlight, Dynamic Ad Insertion: Unlocking the Yalue of Video on Demand, at 6, 9,
available at hnp://www.t.‘omcastspollight.com/takeﬁve/assels/Take,FiveJOﬁDAI_Webcast_FlNAL.pdf. Nielsen
cstimates thal between 2011 and 2013 the average time spent per adult per day watching time-shified television has
increased from 25 minutes (o 32 minutes. Additionally, the time using the Internet, a smartphone. or a multimedia
device has increased from 112 minutes (o 130. See Nielsen Co., An Era of Growth: The C ross-Platform Report, at
9 (Mar. 5, 2014), available at hllp://www.nielsen.com/us/en/reponS/ZO14/an—era~of-growth—Ihe-cross—plalﬂ)rm—
report.htmi.

ol Forty percent of Comgcast's VOD viewing is in the C3 window. See Jeff Baumgartner, Advanced Ads:
40% of Comcast VOD Viewing Is in C3 Window, Multichannel News, Feb. 28, 2014, available at
http://www.multichanneLcom/distribulion/advanced—ads—40-comcast—vod-viewing-cf%—window/ 148580. Comcast
had about one billion dynamic ad insertion impressions last year and expects to double this in 2014, Jd.
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expanded customer base will allow for greater investment in developing and enhancing this
technology. It will also make the service itself more attractive to advertisers by enabling them to
target a larger audience that can be reached using these innovative platforms. Advertisers and
ratings agencies, moreover, will more likely unite around common audience measurement and
effectiveness tools for these new platforms and ad technologies, which in turn will create greater
momentum for their adoption. And, by extending Comcast’s industry-leading VOD and TV
Everywhere content, platforms, and digital rights 1o TWC’s systems, the transaction will create
additional advertising options in these areas, particularly in the key markets of New York and
Los Angeles.

Similar benefits may result for addressable advertising technology.®? Addressable
advertising allows marketers to replace geographic zone targeting (i.e., advertising targeted at
specific zip codes or neighborhoods) with advertising targeted to individual households based on
demographics and other household-specific characteristics.” The advertiser identifies the
preferred demographics of its target audience, and then the cable operator targels ads 1o matching
neighborhoods or households using various data as permitted under the Cable Act’s stringent
privacy protections. Addressable advertising offers important benefits to existing advertisers
who can improve the efficiency and cost-effectiveness of their marketing efforts, and it may
provide a new option to advertisers that might not previously huve considered the cable
television medium because their products appeal to narrow niche markets rather than a mass
market.

In addition to providing the greater scale and investment potential for this new
technology, the transaction will allow Comcast to extend its addressable ad technology to the
TWC systems. This will provide greater geographic covcrage — and, in particular, key
advertising markets like New York, Los Angeles, and Dallas — that will create attractive new
options for advertisers to reach video audiences cfficiently.®*

62 See Ryan Joe, CES 2014 Advances in Addressable TV, Ad Exchanger, Jan, 14, 2014,
http://www.adexchanger.com/digital-tv/ces-2014-advancements-in-addressable-tv/.

8 See Jeanine Poggi, The CMO's Guide to Addressable TV Adveriising, Advertising Age, Feb. 19, 2014,
avarlable at htip//adage.com/article/cmo-strategy/emo-s-guide-addressable-tv-advertising/291728/.

b4 The advertising success of other rechnology-focused companies — with an even more expansive reach (and
earlier start) than the combined company would have — underscores the benefits of scale for developing next-
generation advertising technologies that enable more precise audience targeting. For example, Google’s advantage
i targeted advertising technology is well documented: it is recognized as “far and away the biggest player in the ad-
tech industry,” serving over 300 billion ad impressions per month. See Alex Kantrowitz, Just Look At How Google
Dominates Ad Tech: Rute New Data Shows Just How Big Google’s Ad-Tech Advantage Is, Advertising Age, Oct,
18, 2013, available ar hup://adage.com/article/digital/google-dominates-ad-tech/244824/. And the once nascent
mobile advertising space has now seen huge growth thanks to efforts by Facebook and Google. See Victor
Luckerson, The Mobile Ad Marker is Exploding Because of These Two Companies, Time, Mar, 19, 2014, available
at h[tp://time.com/#BOS17/1he—mubilc-ad—ma:ket—is-expIoding—because-of-Lhese—two»cmnpanies/. Google netted 49
percent of all mobile ad revenue in 2013, and is projected 10 earn $14.7 billion in mobile ad revenue this year. Id.
Facebook, with 172 million users in the U.S. and Canada alone, earned 53 percent of its ad revenue, or $1.37 billion,
from next-generation mobile ads.
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The enhanced value and benefits of addressable advertising will be particularly
significant when combined with dynamic ad insertion capabilities.*® For the first time,
advertisers of all types and sizes, including national advertisers, seeking to target customers with
spot cable advertising in certain key markets across the country will be able to look to the
combined company to insert their timely, dynamic, addressablc ads in a VOD assct or other
platform.*

These next-generation advertising technologies are not just a good opportunity for
advertisers — they also will help programmers by allowing them to better monetize VOD,
providing a new source of revenue to support high-quality programming and reducing pressure
on affiliate fees. This should encourage programmers to make more of their content available for
free on VOD, including “banking™ entire past seasons on VOD 1o allow consumers to catch-up,
as USA Networks recently did with “Suits.”

Ultimatcly, consumers will benefit by receiving more highly popular content at little or
no extra cost, while receiving advertisements, promotions, and discounts that are more relevant
to them and their families.

G. The Transaction Will Generate Other Significant Public Interest Benefits.

Although the transaction stands on its own merits, there are other significant public
interest benefits that will result from additional voluntary commitments that Comcast is prepared
to make as part of the transaction.

Continued Focus On Improving Customer Service: Improving the customer experience
is a top priority at Comcast. We are investing billions of dollars in our network infrastructure
and are developing innovative products and features to make it easier and more convenient for
our customers to interact with us. While our satisfaction results are beginning to rise, we know
we still have work to do and are laser-focuscd on continuing to improve our customers’
experiences in a number of ways.%’

Comcast has improved its customer satisfaction ratings significantly. Since 2010,
Comcast has increased its J.D. Power’s Overall Satisfaction score by nearly 100 points as a video

o See Jeanine Poggi, NBC Universal to Start Selling Addressable Ads in Video on Demand: ‘NBCU+

Powered By Comcasi’ Will Expand VOD Addressability.” Advertising Age, Jan. 30, 2014, available at
hitp://adage.convarticle/media/n beu-comcast-partner-advanced-advertising-product/291401/.

ot See Jon Lafayette, Whar a Comcast-TWC Merger Would Mean for the Rest of the TV Business,
Broadcasting & Cable, Feb. 17, 2014, http://broadcastingcable.com/sites/de aul/files/public/CommFeb1 7. pdf
(“[TIhe merger hastens tech innovation on the advertising front, as it *eventually harmonizes 30 million households
on a cominon ad tech platform.” That could enable addressable advertising and dynamic ad insertion in VOD,
something that industry consortium Canoe Venture could never do . . ..”) (quoting Tim Hanlon, CEQ, Vertere
Group).
& See Exhibit 4 (“Investing in the Customer Experience — Innovating to Drive Change — Generating
Measurably Improved Results™).
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provider, and close to 80 points in High Speed Data — more than any other provider in our
industry during the same period.

In a recent report on Comceast’s 2013 fourth quarter performance, well-regarded industry
analyst Craig Moffett likewise said that Comcast’s customer service has “improved by light-
268
years.

Among other things:

. 97 percent of Comcast service calls now take place within scheduled appointment
windows.
. Comcast’s repeat visits for installations and service appointments are down

approximately 20 percent since 2010.

. Comcast now offers more self-installation options that enable customers to install
and activate services without a servicc call. In 2013, 42 percent of customers self-
installed services compared to 30 percent in 2012.

. Comcast has enabled more self-service options, including access to the same
diagnostic tools used by agents.

. More than one-third of customers manage accounts online, a 42 percent increase
over the prior year.

Comcast knows that it needs to maintain its focus on improving customer scrvice, and
will bring this same commitment to TWC customers. In addition, the substantial investments
Comcast will make in upgrading TWC’s systems should improve network reliability and
significantly reducc the trouble call rate that TWC has previously experienced.

Extending Internet Essentials: As Comcast announced just a few weeks ago, it is
committed not only to extend Inferner Essentials indefinitely, but also to continue to enhance the
program.* By extending and expanding the Comcast program to reach new geographic areas —
including the large metropolitan areas of New York, Los Angeles, and Dallas/Ft. Worth — the
transaction will help to connect many thousands of additional low-income households to today’s
high-speed Internet.

Diversity Commitments: Comcast is recognized nationally for its conmitment to
promoting diversity. Comcast’s diversity program is founded on a varicty of commitments
memorialized in three Memoranda of Understanding with diverse leadership organizations in
2010 in connection with the NBCUniversal transaction. Those voluntary undertakings span five

68

See MoffetNathanson Research, Comeast Q4 2013 Boardwalk Empire, at 2 (Jan. 28, 2014) (emphasis
added).

o See Press Release, Comcast Corp., Comcast Extends National Broadband Adoption Program for Low-

Income Families (Mar. 4, 2014), http://corporate.comcast.com/news-information/ news-feed/internet-cssentials-2014.
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key focus areas across all aspects of our business: (1) governance, (2) workforce recruitment 45131
retention, (3) procurement, (4) programming, and (5) philanthropy and community investment.

Since approval of the NBCUniversal transaction, Comcast has made demonstrable
progress toward these goals, in many cases exceeding its commitments and expanding upon them
with new or modified initiatives. Since the closing of the NBCUniversal transaction, the
numbers of people of color and women have increased among Comcast’s exccutive leadership,
vice president and above (“VP+"), and director levels, and in the full-time U.S. workforce
averall. At the most senior levels, as of year-end 2013, people of color comprised 18 percent of
Comcast employees holding VP+ positions, as a result of a 32 percent increase in the number of
people of color in these positions since year-end 2010. Women comprise 36 percent of the VP+
positions, as a result of a 21 percent increase in the number of women in these positions since
year-end 2010. Publications across the country, including news outlets that focus exclusively on
diversity, have recognized Comcast as an employer of distinction.”

Comcast has similarly demonstrated the seriousness of its resolve to create more
opportunities for diverse suppliers, increasing its total Tier I spending with diverse suppliers to
over $1.3 billion in 2013 alone ~ a 44 percent increase since the year hefore the NBCUniversal
transaction.” And Comcast also committed to further the interests of minority entrepreneurship
through the creation of a $20 million Catalyst Fund, focused on providing training and sced
funding to minorit;j start-ups. These examples are only a sampling of Comcast’s efforts to
promote diversity. 3

In addition, for the past three years, Comcast has received advice and guidance from the
Joint Diversity Advisory Council (*Joint Council”), a unique external advisory group consisting
of more than 40 nationally recognized advisors on diversity from business, community-based
organizations, and the media/entertainment industry, representing a broad spectrum of diverse
constituents and perspectives. The company ensures transparency and measurement of progress
through rigorous benchmarking and reporting processes, including regular reports to the Board,
Internal Diversity Councils, and external Joint Council.

o See Third Annual Report of Compliance with Transaction Conditions, MB Docket No. 10-56 ({iled Feb.

28, 2014), http://corporate.comcast. com/images/MB-10-36-C-NBCU-Annual-Compliance-Report-2013-2014-02-
28.pdf (“Third Aunual Compliance Report”) (chronicling Comcast’s comprehensive diversity efforts on each of
these fronts).

" Similarly, Women in Cable Telecommunications (“WICT”) recently released its 2013 PAR Survey results.
Comcast tied for first among operators as “Best in Women™ and NBCUniversal is first among programmers.

= Comcast’s supplier diversity program has been recognized by Black EOE Journal; Hispanic Network
Magazine; Professional Women's Magazine; and U.S. Veterans Magazine.

» Comcast is also a leader in supporting and honoring the serving military and in hiring the nation’s veterans.
Comcast has been recognized as a 2012 G Jobs Top 100 Military Friendly Employer and a 2013 U.S, Veterans
Magazine Top 100 Best of the Best Veteran Friendly Company, and is a recipient of the 2012 U.S. Chamber of
Commerce Foundation’s Lee Anderson Award for its commisment to veteran employment und support as a key
partaer in thewr national “Hiring our Heroes™ inftiative.
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Post-transaction, Comcast will bring its best-in-class diversity programs to the combined
company as well. In addition, Comcast will incorporate some of TWC's diversity programs and
practices that enhance its own. Like Comcast, TWC also has internal councils for oversight of
its diversity programs. The transaction will afford Comcast the opportunity to ensure that the
best and most effective approaches to governance are deployed throughout the combined
company. Within 120 days of the close of the transaction, Comcast will develop a new master
strategic plan that will set forth the vision and goals for the combined company’s diversity
programs, similar to the plan adopted shortly after the NBCUniversal transaction closed. The
new plan, like the existing plan, will be formulated with the advice of the Joint Council. This
transaction will afford Comeast the opportunity to ensure that the best and most effective
approaches to governance for diversity and inclusion are deployed throughout the combined
company by extending Board, executive Internal Diversity Council, and Joint Council review to
TWC systems.

Expanding Accessible Solutions To Disabled Consumers: Both Comcast and TWC
have been deeply committed to providing accessible solutions to consumers with disabilities.
TWC currently supports many accessibility services, including closed captioning on its TWC TV
apps on a wide range of device platforms, ™ voice-to-text featurcs for its phone services,” and
large-button remote controls.”®

Comcast’s goal is a “Smart Home for Everyone,” where accessibility is enabled across
products and services, regardless of platform. Comcast has a dedicated full-time office to
coordinate accessibility efforts throughout the company and with the disability community,” as

™ See, e.g., Is Clused Captioning Supported on the TWC TV for iPad App?, Time Warner Cable,

http://www.timewarnercable.com/en/residential-home/support/fags/faqs-tv/twctvapp/twetvforip/is-closed-
captioning-supported.html (last visited Apr. 5, 2014). The TWC TV apps on the following devices support closed
captioning: iPhone, iPad, iPod Touch; Android Smartphones & Tablets; Kindle Fire HD/HDX; Roku Streaming
Players (generations 2 & 3): Xbox 360; and Samsung Smart TV (2012 ~ 2014 models). Captioning also is
supported on PCs via TWCTV.com.

7 See VoiceZone from Time Warner Cable, Time Wamer Cable,

http://www timewarnercable.com/content/twe/en/residential-home/phone/features/voicezone.html (last visited Apr.
5.2014).
7 See Solutions for Everyone, Time Warner Cable, hilp://www,timewarnercable.com/en/residential-
home/support/accessibility.html (last visited Apr. 5, 2014) (detailing accessibility solutions on TWC systems).
TWC also has been a strong advocate for expanding broadband access for persons with disabilities. See, eg.
Krishna Jayakar, Berween Markets and Mandates: Approaches to Promoting Broadband Access for Persons with
Disabilities. Time Warner Cable Research Program on Di gital Communications {(Fall 2012), availuable at
www.twcresearchprogram.com/publications. php.

" A key facilitator of innovation at the company is the Comcast Accessibility Lab. Thisis a working lab at
the Comcast Center in Philadelphia specifically designed for the development and testing of accessible solutions,
The Lab is used by Comeast’s product development teams to incorporate assistive lechnologies into new products
and services. Italso is utilized for focus groups and usability testing with consumers and to help educate Comcast’s
employees about accessibility.
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well as a dedicated customer support team of 22 agents in the new Comcast Accessibility Center
of Excellence.”™

Like TWC, Comcast has invested heavily in new technologies and initiatives for
accessibility. For example, Comcast is leveraging the X1 cloud-based platform to deliver the
first “talking guide” in the MVPD industry. The remote control for the X1 platform — known as
the XR2 - also includes “soft keys™ that a customer with a disability will be able to configure to
enable quick access to the talking guide and other accessibility features, such as closed
captioning and video description.”” Comcast has also deployed a Readable Voicemail service,
which converts voicemail audio into text and aids deaf and hard-of-hearing customers in
accessing their voicemail. And our Xfinity Connect Mobile App, which enables access to email,
text, and other online services on tablets and smartphones, is screen reader-enabled for blind and
low-vision users,*

Post-transaction, Comcast is committed to extending the very best accessibility features,
including those developed by TWC, across the combined company’s new footprint. TWC
customers with disabilities will also have access to our specially trained customer support agents
and back-office support functions.

A More Secure Network: As leading providers of broadband network services, Comcast
and TWC work diligently to assess, deter, and neutralize cybersccurity vulnerabilities and
threats. Because cybersecurity threats implicate all elements of the broadband ecosystem — the
physical network layer, operating systems, applications, data in storage and transiting the
network, and end-user access points — broadband providers must employ network-level measures
and technologics in concert with consumer-based security tools.

7* See Press Release, Comcast Corp., Comcast Debuts Accessibility Support Team and Product Lab (Oct. 28,

2013), hup:/fcorporate.comeast. com/news-information/news-feed/comeast-debuts-new-accessibility-offerings-
during-national-disability-awareness-month; Accessibility Services for Customers with Disabilities, Comcast Corp.,
http://customer.comeast.com/help-and-support/account/accessibility-services#Help (last updated Jan. 10, 2014).

7 NBCUniversal is likewise an industry leader in providing closed captioning for online content.
NBCUniversal captioned online video well before the Commission required such captioning, and also voluntarily
captions an unprecedented amount of online content not subject to the Commission’s rules, such as news clips on the
NBC News and Today Show websites and Internet-only video feeds for the 2014 Sochi Olympics. See Tom
Wlodkowski, Bringing the Olympic Fxperience to More People in More Ways Than Ever Before, Comcast Voices
(Feb. 10,2014}, hp://corporate.comcast.com/comncast-voices/bringing-the-ol ympic-experience-to-more-peaple-in-
more-ways-than-ever-before (also noting that NBCUniversal will broadcast over 50 hours of the Sochi Paralympics
and that the full NBC Sports Network Paralympics primetime show will be available on Xfinity On Demand,
Xfinity.com/TV, and the Xfinity TV Go app the next day).

o 1n addition, Comcast is deploying a number of innovative solutions aimed at ensuring that the accessibility
features of its equipment work properly. For example, Comcast has adopted a caplion compliance testing program
for set-top boxes that has shortened quality control testing cycles for new box models {rom several weeks to a matter
of days. Tt has also started deploying a first-of-its-kind network monitorin g tool that detects remotely when cable
program streams are non-compliant with industry standards for closed captioning and video description, giving
Comcast the ability to proactively troubleshoot these issues and quickly mitigate closed captioning and video
description impairments and service interruptions. These equipment lesling and monitoring activities will be
expanded to TWC systems as those systems are integrated into Comcast’s network.
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Comcast has increased its investment in security assets and resources by over 3({) percent
in the Jast four years. Comcast is the first large ISP in North America to fully implement
Domain Name System Security Extensions (“DNSSEC”), an enhanced level of Internet security
that ensures the authenticity of websites and prevents consumers from being unwittingly directed
to fraudulent replicas of those sites.®' And Comcast is the largest ISP to deploy native IPv6
support, the next generation of IP addressing, to 100 percent of its network.® IPv6 provides
several features that improve overall network speed and functionality. The transaction will
extend DNSSEC and IPv6 to all the TWC systems, enhancing cybersecurity protections for
millions of consumers and businesses.

Comcast also operates a centralized security organization that oversees the full array of
the company’s cybersecurity resources and policies. An internal 24/7 security response and
operations center enforces thesc policies. In addition, Comcast has made significant investments
in network sensors, threat intelligence-gathering capabilities, and internal cybersecurity
forensics, enabling the company to engage in pattern-based detection and other threat-monitoring
measures that strengthen its defenses in the constantly changing cyber threat landscape. These
capabilities help repel sophisticated cyber incursions. Post-transaction, Comcast will expand and
extend this proven sceurity organization across the combined company’s footprint.

The transaction will further benefit TWC broadband customers by providing them with
new tools and capabilities to protect against cyber threats. Comcast’s Constant Guard security
suite is the nation’s most advanced and comprehensive consumer-facing cybersecurity product,
designed to protect end-users’ privacy, identity, and digital assets. Constant Guard is offered
free to all Comcast customers, and will be made available to current TWC customers. Comcast
also provides separate “botnct” notification to potentially infected customers, whether or not they
use Constant Guard.* And Comcast has made additional investments in technologies that detect
and contain malicious network traffic before it traverses network components or reaches end-
user devices.

The transaction will allow Comcast to integrate and scale these many cybersecurity
features and resources, along with some of the cutting-edge cybersecurity features and advances
developed by TWC. As a result, the combined company’s cybersecurity capabilities will be
improved in ways that could not be as effectively accomplished by either Comcast or TWC
alone.

&1

See Jason Livingood, Comcast Completes DNSSEC Deployment, Comeast Voices (Jan. 10, 2012),
http://corporate.comeast.com/comcast-voices/comeast-completes-dnssec-deployment.

82 . . .
See John Brzozowski, Comcast Launches IPv6 for Business Customers, Comcast Voices (Apr. 29, 2013),
htp://corporate.comeast.com/comcast-voices/comcast-launches-ipv6-for-business-customers.

LE] . < .
See Constant Guard - Our Safe Nerwork, Comeast Corp., hitp://constantguard.comcast.net/out-safe-
network (last visited Apr. 5, 2014).
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III. Promises Made And Promises Kept - Our Record.

Congress and the public can count on Comcast to deliver these pro-consumer, pro-
competitive, and public interest benefits in this transaction, just as Con;nfast has done in each of
our prior transactions. When Comcast makes promises, it keeps them.

For example, Conicast has already surpassed most of the broadband requirements in the
NBCUniversal Order by:

e Expanding the original eligibility criteria for our Internet Essentials
broadband adoption program multiple times and connecting 1.2 million low-
income Americans, or more than 300,000 families, to the Internet at home;

* Expanding our broadband network by approximately 6,300 miles, or 41
percent more than the total 4,500 miles required to satisfy the year-three
commitment in the Order. In addition, Comcast extended its broadband plant
to over 715,000 additional homes, or approximately 80 percent more than the
year-three milestone of 400,000 homes-passed;

* Adding over 650 courtesy video and broadband Internet access,accounts Lo
schools, libraries, and other community institutions in underserved areas in
which broadband penetration is low and where there is a high concentration of
low income residents (the conditions required 600); and

® Far exceeding the requirement to have a broadband service tier of at least 12
Mbps down in our DOCSIS 3.0 markets. In fact, in the top 30 Comcast
markets, our Performance tier is at least 20 Mbgps downstream, and our
Extreme 105 Mbps down tier is also available.*

Similarly, Comcast has met or exceeded each of its video service obligations and
commitments in the NBCUniversal Order:

¢ Preserving and enhancing local news programming, and cxceeding the
required amount of 1,000 hours of regularly scheduled local news

B Sec Exhibit 5 (comprehensive review of Promises Made/Promises Kept from NBCUniversal transaction).

The conditions in the NBCUniversal Order cover 15 separate substantive and multi-faceted areas, amounting to a
total of more than 150 separate specitic requirements. Qut of these, the FCC has only found it necessary to look at
one issue. In 2012, the FCC investigated Comcast’s compliance with the standalone broadband condition, including
issues concerning rate cards reflceting the new tier and the clarity of language used on Comcast’s website for the
first few weeks aller the new tier was implemented. Comcast promptly resolved the FCC’s concern, and there was
no finding of a violation. Comcast had made a gaod faith effort to comply with the condition as it understood the
requirement, but the FCC questioned whether the service should have been rolled out in a different way. In
resolving the issue, Comcust agreed to extend the commitment to offer this standalone service at a specific price
point for one exira year to make sure ils customers received the full benefit of it. Currently, a substantial number of
Comecast customers subscribe to standalone broadband.

8 See Third Annual Compliance Report, at 2, 7, 19-20; Exhibit 2 (Jnternet Essentials graphic).
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programming by providing approximately 1,500 hours for NBC Owned
Television Stations and approximately 1,300 hours for the Telemundo Station
Group;

¢ Nearly doubling the three-year milestone of 20,000 VOD choices at no
additional charge, by offering an average of nearly 40,000 free VOD choices
to Comcast customers in 2013;

® Going above and beyond its commitment to provide “more” children’s and
family-friendly VOD content within three years by adding over 1,000 VOD
choices appealing to these audiences;

¢ Similarly adding 355 Telemundo and mun2 VOD programming choices;

® Already launching five of the ten new independent networks Comcast
committed to launch within eight years, four of which are minority owncd or
managed;

* Launching new local and public interest content on its VOD and Online
platforms, including as part of 2013’s Black History Month, Asian Pacific
American Heritage Month, LGBT Pride Month, Native American Heritage
Month, and Hispanic Heritage Month; and

* Exceeding by four times its public servicc announcement (PSA) spending
commitment of $15 million, by airing PSAs worth over S61 million covering
key categories, such as digital literacy, parental controls, nutritional
guidelines, and childhood obesity.*

And beyond these services-specific commitments, Comcast has also delivered on
its corporate-wide promises by launching numerous new diversity initiatives, including
the creation of internal and external diversity councils that direct the company’s cfforts
respecting diversity in governance, employment, procurcment, programming, and
community investment. NBCUniversal has long been a leader in offering diversity
development programs to improve the interest and presence of diverse writers, directors,
journalists, and on-screen personalities. Under Comcast’s leadership, NBCUniversal has
added even more signature progranis.

Comeast has similarly met or exceeded each of its investment and upgrade commitments
in thc AT&T Broadband (2002) and Adelphia (2006) transactions.®® And, both in connection

86

See David L. Cohen, Comcast and NBCUniversal File Third Annual Compliance Report on NBCUniversal
Deal, Comeast Voices (Mar. 3, 2014), http://corporate. comcast.com/comeast-voices/comcast-and-nbeuniversal-file-
third-annual-compliance-report-on-nbcuniversal-deal.

¥ These include fellowships and initiatives to identify and cultivate new and diverse wrilers, directors,
journalists, and casting directors.

¥ As promised in the AT&T Broadhand transaction, Comeast invested over $8 billion in capital
improvements to upgrade its cable systems and huild out a record 53,000 miles of fiber during 2004, meeting and
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with its part of the Adelphia transaction, and in its most recent acquisition of Insight
Communications (2012), TWC has done the same — successfully integrating and upgrading
systems and delivering on the FCC’s expectations in approving those transactions.

Comcast and TWC will work together to meet, if not exceed, their commitments in this
transaction, as well.

IV.  The Transaction Will Not Harm Competition.

Both companies welcome review of the transaction by Congress, the DOJ, the FCC, and
others. We are confident that multiple objective factors will allay any reasonable concerns about
the transaction.

A. This Is Not A Horizontal Transaction, And There Will Be No Reduction In
Consumer Choice In Any Market.

As we noted earlier, Comcast and TWC serve geographically separate and distinct
markets and do not compete for broadband, video, voice, or other services. The transaction will
not reduce consumer choice for any of thesc services in any market. This transaction is very
different from a horizontal merger, like the recent proposed AT&T/T-Mobile combination.

B. There Will Be No Vertical Harms From The Transaction.

The transaction will not rcsult in any competitive harms in other markets where the
combined company is involved. Rather, the transaction will spur greater competition.

1. Broadband Ecosystem

a. Comcast Has A Long Record Of Improving Consumers’
Online Experiences And Working Cooperatively With Other
Companies On Interconnection, Peering, And Transit.

It bears repcating that Comcast and TWC have enabled the development of online video
and many other innovative services by providing ever-faster broadband speeds and higher
bandwidth services. We have no interest in degrading our broadband services to disadvantage
OVDs or other edge providers. That would only harm the attractiveness of our fastest-growing
business — high-speed data — and simply makes no sense.

For over two decades, Comeast and TWC have worked cooperatively with other
companies to interconnect our networks in mutually beneficial ways, such as through peering
and transit arrangements. The hyper-interconnectedness of the Internet backbone means that any
major player, such as Comeast or TWC, has dozens of paths into its network on which huge
volumes of undifferentiated traffic from millions of sources travel at any given moment.

exceeding every upgrade target that it had established and ensuring that 99 percent of its customers had access to a
two-way broadband network. And after its acquisition of customers from Adelphia, Comcast invested billions to
bring the systems it acquired up to Comcast’s standards, and did so in record time. Since then, Comcast has
transformed the network again and again.
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Comcast has over 40 settlement-free peering agreements, and thousands of commercial
(i.e., paid) connecting arrangements, which include several dozen subslantial peering and transit
agrecments {e.g., with content delivery networks (“CDNs”), ISPs, or larger edge providers).
Altogether, the structure of, and competition in, intcrconncction eliminates any potential ability
for the combined entity to raise prices or degrade service for edge providers. No peering or
transit provider or CDN allows Comcast or TWC to decide which edge provider’s tratfic to
accept from among the millions of bits being transmitted on any individual route.

Further, maintaining a wide variety of open routes into its networks is critical (o
Comcast’s business: Comcast needs to maintain conneclivity to many Internet end points it does
not serve directly, both to deliver its customers’ traffic to others (since Comcast not only serves
residential “eyeball” customers, but also scrves businesses, content providers, CDNs, and others
as a transit provider, and sends such traffic off-net to other providers) and to receive traffic from
other Internct end points destined for Comcast’s customers. Comcast’s business is in offering
this “ubiquitous Internet connectivity” to customers; otherwise, it will lose them. There will
always, necessarily, be many “open’” routes into Comcast’s network provided by third parties —
which ensures that the overwhclming majority of edge providers’ traffic flows into Comcast’s
last-mile network without the edge provider having to interact with Comcast directly.

The market dynamies that have governed these arrangements have spurred new Internet
technologics and edge provider services, as part of the “virtuous cycle” of innovation that we
previously described, making the Internet an unparalleled success. Nothing aboul the (ransaction
will change these marketplace conditions, or Comeast’s incentives, so there is no need for
government intervention into this aspect of the vibrant, yet stable broadband ecosystem.

Furthermore, as we said earlier, the FCC’s original Open Internet rules apply to Comcast
and will apply to the acquired TWC systems post-transaction. The only “last mile” control
Comcast has is when traffic is, finally, delivered to its network, and it is at this point — on the
Comcast last-mile network — that the “no-blocking” and non-discrimination protections of the
Open Internet rules apply. Comcast shares policymakers’ objective of preserving an open
Internet, and Comcast’s commitment to abide by the Open Internet rules through 2018 will give
the FCC ample time to develop a new, industry-wide approach.®

b. The Transaction Will Spur Competition For Broadband
Services.

By making Comcast a more effective competitor against traditional and emerging
broadband providers, the transaction will spur these other providers to act on powerful incentives
to meet competition and win consumers. These desircd market dynamics are already happening.

& Similarly, the Comcast-BitTorrent agreement from 2008 provided for mutual disclosure by broadhand ISPs

and Internet application and service developers and providers — among other things. moving to a disclosed protocol-
agnostic congestion management practice with BitTorrent’s agreement “to work with [ISPs], other technology
companics, and the Internet Engincering Task Force, a nonprofit standards body, Lo develop ways to optimize file
swapping on networks like Comeast’s.” Anne Broache, Comcast and BifTorrent Agree 1o ‘Collaborate,” CNET.
Mar. 27, 2008, htip:/news.cnet.com/8301-10784_3-9904494-7 htm] tag=mncol;ixt. Comcast does not block or
degrade P2P traffic or applications like BitTorrent, Gnutella, or others as part of its current network congestion
management technique.
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Comcast and TWC compete intensely in their scparate markets with DSL, fiber, and
advanced VDSL services like AT&T’s U-verse, as well as with satellite and wireless 4G
providers.”

DSL: The wireline telco providers are formidable broadband competitors with the
incentive and resources o continue to expand their reach and services. Comcast and TWC face
nearly ubiquitous broadband competition from AT&T, Verizon, CenturyLink, Frontier, and
others that offer DSL service that provides broadband Internet service to tens of millions of
consumers.

‘While some may scoff at the competitive viability of DSL scrvice, market realities and
investments by telcos in DSL technology that have led to increased DSL speeds rebut those
concerns. Verizon offers DSL service at speeds up to 15 Mbps, Frontier offers speeds up to 25
Mbps, and CenturyLink offers speeds up to 40 Mbps.”! Thesc spceds are more than sufficient to
support the Internet-based services that the vast majority of customers usc. For example,
according to Netflix, users can stream its videos over connection speeds as low as 0.5 Mbps, and
can stream them in {ull-DVD quality over a connection speed of 3 Mbps.*

Critically, between December 2008 and December 2012, DSL-based broadband
connections grew at an average annual rate of 26 percent, while cable broadband connections
grew at an average annual rate of 18 percent.”> And cven as this growth is occurring, the next

o The relevant market for broadband services is focal — namely, what choices does a consumer have for

broadband where he or she lives. Approximately 97 percent of households are located in census tracts where three
or more fixed or mobile broadband providers reported offering at least 3 Mbps downstream and 768 kbps upstream,
and aver 80) percent are located in census tructs where two or more providers reported offering at least 10 Mbps
downstream and at least 1.5 Mbps upstream. FCC, Internet Access Services: Status as of December 31, 2012, at
fig. 5(a) (WCB Dec. 2013), htip://transition.fec. gov/Daily_Releases/Daily_Business/2013/db] 224/DOC-
324884A1.pdf. Because TWC and Comeast provide broadband services in different geographic areas, the
transaction leads 10 no reduction in the competitive choices available in any relevant market. Tt is thus irrelevant
that, pust-transaction, Comeast will be present in 20 of the top 25 markets.

Further, recognizing that “national market share” data (or even market share data in the companies’
combined footprint) are not that meaningful, if one looks only at what the FCC calls *“fixed” broadband connections,
and using the most recent FCC data available (from December 2012), the combined company’s share would be
below 40 percent of the “fixed broadband™ market, after the divestitures Comecast has said it is prepared to make. If
one were to include wireless broadband in the calculation (which are about half of all broadband connections), the
combined sharc drops to as low as 20 percent, after the divestitures.

ol See Letter from Lynn R. Charytan, Senior Vice President, Iegal Regulatory Affairs and Senior Deputy
General Counsel, Comcast Corp., to Marlene H. Dortch, Secretary, FCC, MB Docket No. 10-36, Ex. A, Pt. 3 (filed
Feb. 21, 2014) (detailing competitive standalone HSD options in Comcast’s top 30 markets).

s Sec How Fast Should My Internet Connection Be to Waich Netflix?, Netflix,
https://help.netflix.com/en/node/306 (last visited Apr. 5, 2014).

o See FCC, Internet Access Services: Status as of December 31, 2012, at 26 (WCB Dec. 2013),
llttp://h’ansilionAfcc.goleaily_Rcleases/Dain;Busincss/2D]3/db]224/DOC—324884A1.pdf (Comeast caleulations
using FCC data).
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waves of DSL upgrades arc alrcady being tested. For instance, in July 2013, Alcatel-Lucent
completed first field trials of G.fast, which takes DSL to speeds beyond 1 Gbps.”

Fiber Presence/Buildouts: In addition to the nearly-ubiquitous DSL offerings telco
providers provide, telco providers are building out even faster broadband offerings using a
variety of technologies. AT&T, for its part, is expanding the deployment of U-verse, a service
based primarily on fiber-to-the-node (“FTTN”) technology, as part of its “Project VIP”
investment plan.”® These investments will enable AT&T to offer FTTN-based U-verse services
to 33 million customer locations, and “U-verse IPDSLAM” services to an additional 23 million
customer locations, by the end of 2015. U-verse currently delivers speeds up to 45 Mbps and
will deliver speeds up to 100 Mbps to the FTTN-based locations in the future.”® U-verse is
AT&T’s fastest-growing business — in the fourth quarter of 2013, AT&T announced that U-verse
revenues grew 27.9 percent year-over-year.”

CenturyLink is also on the same path with network investments that include “gigabit
fiber, VDSL2, and pair bonding deployments to elficiently enable higher speeds.”®

Verizon has taken a different approach and has deployed an entirely fiber-based service,
Fi0S, that it now offers to tens of millions of homes. AT&T’s U-verse and Verizon’s FiOS are
available to about 43 percent of the homes in Comcast’s footprint, and that is true of about 40
percent of the homes in TWC’s footprint. Based on today’s numbers, the combined company
would be overlapped by these competitive fiber services in approximately 42 percent of its
footprint.

Notably, the mere announcement of our transaction has created a “heightencd sense of
urgency” at AT&T to accelerate investments in its broadband networks.” AT&T recently
announced that it will be “redirecting” a portion of its Project VIP capilal investment to the
deployment of fiber-to-the-home facilities. And in response to the Scnate Finance Comrmitlee’s
April 3, 2014 approval of a tax extenders bill that includes provisions to encourage fiber

94 See Mikael Ricknas, Alcatel-Lucent Gives DSL Networks a Gigabit Boost, PC World, July 2, 2013,
available at http//www.peworld.com/article’2043483/alcatellucent-gives-dsl-networks-a-gigabit-boost. htrl.
v See Press Release. AT&T, AT&T to Invest $14 Billion to Significantly Expand Wireless and Wireline
Broadband Networks, Support Future IP Data Growth and New Services {Nov. 7,2012),
http://www.att.com/gen/press-room ?pid=23506&cdvn=news&newsarticleid=35661 &mapcode.

9 See Press Release, AT&T. AT&T U-verse High Speed Internet Subscribers; 10 Million and Counting
(Nov. 15, 2013}, http://www.all.com/gen/press-room ?2pid=251 07 &cdvin=news&newsarticleid=37296.

o See Press Release, AT&T, AT&T Reports 20 Percent Adjusted EPS Growth, Record-Low Fourth-Quarter
Postpaid Churn, Solid Smartphone Gains and Continued Strong U-verse Momentum in Fourth-Quarter Results (Jan.
28, 2014), http://www.att.com/gen/press-
room'.’pid:25228&cdVn=news&newsarlicleid=37405&mapcode:corporatelﬁllancial.

o See Glen Post, CEO, CenturyLink, Inc., Q4 2013 Earnings Call, Tr. at 5 (Feb. 12, 2014).

o See Randall Stephenson, Chairman & CEO, AT&T, Inc., Morgan Stanley Technology, Media & Telecom

Conference, Tr. at 3 (Mar. 6, 2014),
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deployment, AT&T's CEO Rundall Stephenson said that AT&T will begin moving forward with
the deployment of fiber to additional U.S. cities, and that he expects other U.S. companies to
make similar investment decisions based on the bill.'" Verizon’s CFO expressed the same
eagerness to compete, stating: “I compete against Time Warner Cable today. I compete against
Comcast today. I'll just compete against Comcast tomorrow and the way I view it is FiOS is a
superior product to any of them because it is the only one that is fiber to the prem[ises] ... ."'"

The map below illustrates the ubiquitous fiber and DSL competition that the combined
company will face from the top 10 ILECs:

comiasr (@i Fiber and DSL Competition from Top 10 ILECs

S S

Arens where combined company will 8

compete with one or more Top 10 ILECS** [ *¥the Top 10 LE0s aee ATRT, Verizon, 3
Century Link, FairPoint. Frontier, Wincstream, j

Combined company service areas not 1 . Cincinnati Bek, Hawailan Telecom, TDS §

currently served by a Top 10 ILEC : Tekecnm, and Conselidated Cammunicstions

Cable & Telecom Boundaries Provided by {@YRBHIRCSULTS

Service areas shown represent areas in which the top-10 ILEC providers offer fiber and/or DSL-based
Internet access service of any speed. Service area boundaries have been estimated using census block
data, wire center locations, and other publicly available information.

o See AT&T Statement on Markup of Senate Tax Extenders Package, Business Wire, Apr. 3, 2014,

hllp://www.businesswire.com/news/hnmdQO14040300625ﬂen/ATT—Stalelllenl-Ma.rkup—Sena(e-Tavaxtendcr&
Package (statement of Randall Stephenson).

1o See Fran Shammo, EVP & CFO, Verizon, Deutsche Bank Media, Internet and Telecom Conference, Tr. at
13 (Mar. 10, 2014); see also Gautham Nagesh, Comcast Sees Time Warner Cable Deal Boosting Broadband
Competition, Wall St. J., Feb. 21, 2014,

hitp://online. wsj.com/news/articles/SB1000142405270230427530457939754141 3329198 (“Verizon has a history of
intreducing the next big thing for our video and Internet customers. This [ransaction] just changes the name of the
competitar in some of our markets.”) (quoting Verizon spokesman Ed McFadden).
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In addition to the telco providers, we face intense competition from fiber-to-the-premises
services like Google Fiber, municipal providers, and others. Google Fiber has plans to
quadruple the number of cities in which it provides service, potentially launching in nine new
metro areas.'” Comcast or TWC has a significant presence in eight of those nine areas (which
are already served by multiple other MVPDs and broadband providers). And Google
unquestionably has the financial and technical wherewithal to expand Google Fiber to additional

markets.'®

Other Fixed Broadband Competitors: We also face broadband service competition from
cable overbuilders like WOW! and RCN, fixed wireless broadband services like Verizon’s
HomeFusion and Windstream, and satellite broadband providers like Hughes and WildBlue —
with Dish aggressively developing plans for spectrurn-based broadband offerings.'™

Mobile Wireless: Mobile wireless also provides a meaningful broadband alternative for
many Americans. Wireless broadband speeds are increasingly able to support the Internet-based
services that the vast majority of customers use.

Mobile wireless data speeds and capacity continue to increase rapidly with the
deployment of advanced services such us LTE and LTE-Advanced. Recently, Masayoshi Son of
SoftBank (which owns Sprint) noted that he intends to outstrip typical cable broadband speeds
by building a wireless broadband network of up to 200 Mbps.'” Even edge providers that
require substantial bandwidth now expect wireless to be an increasingly effective broadband
competitor.'%

102 These include San Jose, California; Salt Lake City; Phocnix; San Antonio; Nashville; Atlanta; Charlotte,

North Carolina; Raleigh-Durham, North Carolina; and Portland, Oregon. Claire Cain Miller, Google Moves to
Expand Fiber, Its Fast Internet, N.Y, Times, Feb. 20, 2014, at B6.

105 See Jon Brodkin, Google Fiber Chooses Nine Metro Arcas for Possible Expansion, Ars Technica, Feb. 19,
2014, hup://arstechnica.com/business/2014/02/google- fiber-chooses-nine-metro-areas-for-possible-expansion/.

104 See, e.g., Press Release, Sprint Corp., Sprint and Dish to Trial Fixed Broadband Service (Dec. 17, 2013),
htip://newsroom.sprint.com/news-releases/sprint-and-dish-to-trial-fixed-wireless-broadband-service.htm.

108 See Presentation by Masayoshi Son, The Promise of Mobile Internet in Driving American Innovation, the
Economy and Education, Tr. at 12 (Mar. 11, 2014), available at
htip:/fcdn.softbank.jp/en/corp/set/data/irinfo/presentations/vod/201 3/pdf/press_2014031 1_02.pdf.

106 As the head of MLB Advanced Media recently stated, in response to the claim that “[i]be cable guys pretty
much control broadhand™:

How? We have telcos now. You've got wircless. The only pay TV business that’s growing now is U-
[vlerse and FiOS. They’re owned by AT&T and Verizon. Idon’t think you should discount what AT&T
and Verizon can do without a landline — what they can do through the air. Who knows what this is going to
look like? ** * A lot of our people watch our live games in 4G. ... If you watch [a] live baseball game
in 4G it looks pretty good and 5G is just round the corner.

David Lieberman, Q&A: MLB Advanced Media CEQ Bob Bowman on WWE Network, Sony's Virtual Pay TV
Plans, and What's Next for Streaming Video, Deadline (Jan. 21, 2014), hnp://www.deadlineAcom/ZOl4/()l/qa—mlb-
advanced-media-cco—bob—bowman-on—Wwe—network—sonys—virtual—pay—lv—p]ans-and—whats»next-for-sxreaming-
videof (quoting Bob Bowman). See also How Fast Should my Internet Comnection Be 1o Waich Nerflix?, Neiflix,
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While today’s pricing for wireless broadband plans with substantial bandwidth are higher
than other broadband services, these prices have and will continue to come down over time as
wireless providers achieve more bandwidth. And, for many lighter broadband users, this is not
an issue even today.

Looking ahead to 2018, SNL Kagan predicts that there will be 224 million 4G
subscriptions active in the United States, up from 22.6 million at year-end 2013.""” This alone
will easily surpass the rate of growth of cable broadband scrvice during the past five years and
over the nexl five. The FCC will contribute significantly to that growth story in its upcoming
spectrum auctions.

The chart below shows the significant increase in wireless 4G subscribers since 2009 and
the projected increases through 2018, as forecasted by SNL Kagan:
Wireless 4G Subscribers vs. Cable High Speed Data
Subscribers (2009-2018)

«=== Cable High Speed Data Subscribers (in millions)  —&=Wireless 4G Subscribers (in millions)
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hitps://help.netflix.com/en/node/306 (last visited Apr. 5, 2014) (stating that users can stream Netflix videos at speeds
as low as 0.5 Mbps, and can stream them in full-DVD qualily with speeds of 3 Mbps).

o7 See SNL Kagan, Covered Pops & Subscribers by Technology in U.S. Wireless (July 2013). Similarly,
Cisco predicts the number of 4G connections in North America in 2018 to be 372 million. Cisco Visual Nerworking
Index: Global Mobile Data Traffic Forecast Update, 2013-2018, at 36 (Feb. 5, 2014),
hltp://www.cisco.cnm/c/cn/us/solutions/colIzlleral/scrvice—pm\'ider/visual-networking-indcx—vni/whitefpaper_c1 1-
520862.html.
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And the map below shows the areas where the combined company will face increasing
compelition from one or more 4G LTE providers:

Areas where combined company will compete
" with pne or more 4G LTE providers

Combined company service areas not currently
served by a 4G LTE provider ¢

Calile & Yelecom Boundaries Provided by [EaG 81116 SIS

Resulting Competitive “Dogfight”: AT&T’s Stephenson aptly captured these
marketplace dynamics, observing that, “[i]t is going to be a dogfight between us and cable for the
next 20 years. They will invest, and they will step up. We will invest. It will go back and
forth, 108

The 20-year history of broadband confirms that Congress and the public can reasonably
expect other broadband providers to respond even more aggressively to this compctitive
“dogfight,” resulting in greater broadband service choices and value for consumers and
businesses. Far from posing any harm to the broadband service market, this transaction has
already spurred — and will continue (o spur — even greater competition and investment that
benefits consumers and businesses.

108 See Shalini Ramachandran & Thomas Gryta, Cutting the Cable and Getting “Phone TV", Wall St. J., Nov.

1, 2013, hitp://online.wsj.com/news/articles/SB10001424052702303843 10457916997 10295721 60.
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2. Video Services

a. Comcast Will Have About The Same National Market Share
Of MVPD Subscribers As In Prior Cable Transactions.

We emphasize again that the combination of the two companies will leave Comcast, after
some divestures, with 30 million subscribers in systems it manages. Comcast’s share of the
MVPD market will be about 30 percent — around the same share that Comcast had after the
AT&T Broadband (2002) and Adelphia (2006) transactions. This will also be below the 30
percent “ownership cap” that the FCC had adopted based on a stated intention to prevent a cable
operator from exercising bottleneck or monopsony control aver programmers. The D.C. Circuit
twice rejected the ownership cap, finding, among other things, that “[t]he record is replete with
evidence of ever increasing competition among video providers . . .. Cable operators, therefore,
no longer have the bottleneck power over programming that concerned the Congress in
19921 of course, the MYPD marketplace is even more competitive now than it was five or
more years ago, with cable providers’ share of U.S. MVPD subscribers having declined
significantly in recent years due to robust competition from DBS and telco providers. Any
lingering concerns over Comcast’s achicving a 30 percent share of national MVPD subscribers,
post-transaction, are simply antiquated in light of today’s marketplace realities."'

Nor should there be any concern that the combined company’s presence in 19 of the top
20 DMAs creates a bottleneck for programmers. DMAs are just Nielsen constructs for rating
measurement purposes and do not constitute relevant antitrust markets. Ncvertheless,
programmers have access in all DMAs to two nationwide DBS distributors, and increasingly,
online video distributors. Comeast will face significant competition in all these DMAs. As
shown in the map below, there will be 17 or more video competitors in most of thesc 19 DMAs
where the combined company will have a presence and at least six competitors in all of them, as
the map and chart below indicate.'"’

1 See Comeast Corp. v. FCC, 579 E.3d 1. 8 (D.C. Cir. 2009) (emphasis added).
e As 21st Century Fox, Inc.’s President and COO, Chase Carey, recently observed: “We honestly don’t sec
any material consequences to our business [{rom cable consolidation], in fact, there may be some positive ones.
First, unique content and scale in an expanding digital world has never held a stronger hand. Second, new digital
platforms in over-the-top players may grow even more quickly with the consolidated distribution industry.
Furthermore, the real issue is how many choices an individual home has. not how big is the distributor. We alrcady
deal successfully with large distributors. Cable consolidation will not change the number of choices. Consumer
choice is actually likely to increase. not decrease, as over-the-top digital platforms emerge. Finally, consolidation
may spur innovation and improve customer experience and new technologies like targeted ads as well as other
enhancements that enlarge the pie for everyone.” 21st Century Fox, Inc., Q2 2014 Earnings Call, Tr. at 6 (Feb. 6,
2014).
Ht In fact, the transaction only adds a presence that Comcast did not previously have in three DMAs (Los
Angeles, Dallas/Fort Worth, and Charlotte). TWC’s share of video customers in the first two DMAs is less than
one-third, and is less than 40 percent in the last,
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For similar reasons, even if the transaction enables the combined company to moderate
some of its future programming costs, there is simply no evidence for the speculation that this
will create any greater ability for a programmer to extract more aggressive prices and terms from
other distributors. Programmers have negotiating leverage over distributors like Comcast and
TWC, as evidenced by programming costs significantly outpacing the rate of cable rctail
prices.llz The facts show that broadcasters and programmers have been able to raise their prices
consistently across the industry, putting greater pressures on all MVPDs (and ultimately their
customers). One recent study comparing the compound annual growth rate of average non-
programming network costs (“network costs”) and programming costs (‘‘program content costs”)
indicates that, since 1979, the cost of the network has increased by an average of 3.34 percent per
year, while the cost for program content has increased by an average of 17.62 percent per year.'"?

Programumers negotiate for the highest rates the market will bear from every singlc
MVPD. And, as the D.C. Circuit has twice found, Comcast will not have “buyer power” with a
30 percent or even higher share of MVPD subscribers over cable programming. Given these
dynamics, there is no basis to assume that the programming costs for smaller MVPDs will go up
as a result of the transaction, rather than other market forces.

b. The Combined Company’s Programming Will Be Available To
MVPDs And OVDs Alike.

The programming that Comcast will acquire from1 TWC includes one professional-sport,
English-speaking regional sports network; several local news channels (including Time Warner
Cable News NY1); and two national cable programming services (MLB Network and iN
Demand), in which Comcast also has part ownership. Post-transaction, these relatively modest
holdings will also be subject to safeguards such as the FCC’s program access rules.

Notably, since the Comcast-NBCUniversal transaction, there have been no major
disputes with any MVPDs over access to NBCUniversal programming on fair and reasonable
terms.''* Over this same period, NBCUniversal’s share of total network revenues (including
broadcast, cable, and RSN) has been around 11.5 percent and will increase only 0.25 percent by
this transaction, still less than 12 percent by revenue.'® And, because TWC has no ownership

iz : : . . s .
Based on the cumulative changes in programming costs reported in Comcast’s and TWCs annual public

filings and Lhe average expanded basic cable price in the FCC’s Report on Cable Industry Prices from 2004 to 2012.
See Statistical Report on Average Rates for Basic Service, Cable Programming Service, and Equipment, Report on
Cable Industry Prices, 28 FCC Red 9857 (2013).

n See Robert Gessner, Programming Costs Drive Cable Bills Higher, TV NewsCheck, Mar. 14, 2014,
http://www.tvnewscheck.com/article/74809/programming-costs-drive-cable-bills-higher.

i Since 2011, NBCUniversal has successfully reached affiliation agreements covering the full suite of
NBCUniversal programming with, among others, Verizon, Cablevision, Charter, Dish Network, Suddenlink,
Mediacom, and NCTC without resort to the arbitration remedies in the NBCUniversal Order.

e After the merger, Comcast/NBCUniversal will rank as the fourth-largest owner of national programming
networks (by revenue), after Disney’ABC, Time Warner, and Viacom — which is the same rank that
Comcast/NBCUniversal has today.
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interest in any local broadcast stations, NBCUniversal’s share of that programming segment will
be unchanged.

As we described earlier, today’s programming market is more dynamic and competitive
than ever. Given these facts, it is simply unrealistic to assume that the combined company would
have the power or incentive to withhold NBCUniversal programming from MVPDs in any
markets, even apart from the protections of the program access rules and NBCUniversal Order.

Nor will the transaction affect the combined company’s willingness to license
programming to OVDs. Since the Comcast/NBCUniversal transaction was approved,
NBCUniversal has successfully licensed or renewed programming conlent to numerous OVDs,
including Amazon, Netflix, and YouTube. The NBCUniversal Order also contains substantial
licensing and arbitration rights for OVDs, as well as other protections, that will continue to apply
after the TWC transaction.'®

c. Comcast Carries Huge Amounts Of Unaffiliated Programming
And Will Continue To Do So Post-Transaction.

Comcast has an unsurpassed record of commitment to providing carriage of independent
programmers. The company carries over 160 independent networks, including many small,
diverse, and international ones. Six of every seven nerworks carricd by Comcast are unaffiliated
with the company. And, since the Comcast-NBCUniversal transaction, Comcast has launched
several new independent networks, including BBC World News, ASPiRE, BabyFirst Amcricas,
El Rey, and REVOLT, and supported the development of several other independent networks
with expanded carriage.' 17 During the same period, Comcast has not dropped any major cablc
programming network over an inability to reach a carriage agreement, or lost the signal of any
major broadcaster in a retransmission consent dispute.

A refusal by Comcast to carry unaffiliated programming content that customers demand
would only drive customers to competing MVPDs, harming one of our core businesses. And, of’
course, the FCC’s program carriage rules provide a backstop against any wrongful denials of

c e 118
carriage.

e Only one OVD has elected to proceed Lo arbitration under the NBCUniversal Order, and that arbitration

involved parsing through NBCUniversal’s obligations to otber licensees to make sure its provision of requested
content to the OVD would not breach any third party rights — issues on which the Media Burcau fully agreed with
NBCUniversal’s position (Commission review is still pending).

" See Third Annual Compliance Report, at 3.

e Recent program carriage rulings make clear that Comeast does not discriminate against independent
programmers on the basis of affiliation. See Comcast Cable Commc’ns, LLC v, FCC, 717 F.3d 982 (D.C. Cir.
2013), cert. denied sub nom., 134 8. Ct. 1287 (2014); Herring Broad., Inc. v. FCC, 515 F. App’x 655 (9th Cir.
2013). By the same token, the FCC and the courts have rejected as unfounded the few program carriage complaints
brought against TWC. See TCR Sports Broad. Holding, LLP v. FCC. 679 F.3d 269 (4th Cir. 2012) (rejecting
program carriage claim against TWC); Herring Broad., Inc. d/b/a WealthTV v. Time Warner Cable, Inc.,
Memorandum Opinion und Order, 26 FCC Red. 8971 (2011) (same).
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3. Advertising Markets

The advertising market is inlensely competitive, with an increasing number of online and
other new platforms challenging traditional local spot television advertising. For local
advertising, New York is the only DMA where Comcast and TWC both sell cable spot
advertising. But advertising on a Comcast system is not a substitute for advertising on a TWC
system, since the systems serve different customers.

Similarly, there are few DMAs — New York, Los Angeles, and Dallas/Fort Worth —
where Comcast currently owns an NBC broadcast station and TWC owns a cable system.
However, the Commission and DOJ have found that local spot advertising on a cable system is
not a close substitute for advertising on a local broadcast station. In addition, an advertiser is
ablc to target portions of a DMA through cable spot advertising, but must purchase local
broadcast advertising on a DMA-wide basis.''®

Advertisers will continue to enjoy a great many alternative outlets in the DMAs wherc
the combined company operates. including broadcast television, other MVPDs, radio,
newspapers, outdoor display advertising, and Internet media. As TWC has stated publicly, it
“faces intense competition for advertising revenue across many different platforms and from a
wide range of local and national competitors. Competition has increased and will likely continue
to increase as new formats for advertising seek to attract the same advertisers. TWC competes
for advertising revenuc against, among others, local broadcast stations, national cable and
broadcast nletoworks radio stations, print media and online advertising companies and content
providers.” ~

As we previously described, by providing greater coverage and scale, the transaction will
enable Comcast to offer more attractive alternatives for advertisers, including innovative services
like dynamic ad insertion, addressable ads, and more seamless access to the nation’s top media
markets. Far from harming compctition in advertising markets, the transaclion will enhance it.

V. Conclusion

The Comcast-TWC transaction is a unique and critical opportunity for both companies
and their customers. It will result in better broadband, video, and voice services for millions of
additional consumers, while enabling the combined company to upgrade its broadband network,
expand last-mile services, and increase Wi-Fi availability. It will make Comecast a more viable
competitor for advanced business services, cspecially for the underserved small and medium-
sized business segments, but also for regional, super-regional, and national enterprise customers.
And it will better position Comcast as a world-class technology and media company to help meet
growing consumer and business demand for advanced digital services anywhere and everywhere,
on all kinds of new and yet to be created platforms,

e
The Department of Justice, for example, has taken the position that cable television advertising is not a

meaningful substitute for broadcast television advertising for many advertisers. See Compl. 10, United Stares v.
Raycom Media, Inc.. No. 1:08-cv-01510 (D.D.C. Aug. 28, 2008) (“[C]able television advertising is not a meaning(ul
substitute for broadcast television spot advertising . .. .”).

120

See Time Warner Cable, Annual Report (10-K), at 8 (Feb. 18, 2014).
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The transaction will also serve several other clear public interests, allowing millions of
additional consumers to benefit from focused improvements to customer service, expanded
broadband deployment to households and schools in lower-income areas, improved
cybersccurity, more accessible services for disabled persons, and Comcast’s strong diversity
initiatives.

In addition to thesc immediate consumer and business benefits, the transaction will spur
even greater competition in the ongoing “doglight” for broadband, video and voice services.
This will lead to new technologies, better services, and more choices for consumers and
busincsses — keeping America at the forefront of the digital revolution.

We have just begun a thorough review process with the DOJ and FCC. Wec arc confident
that this process will confirm the many benefits that the transaction will generate for consumers,
businesses, and the public interest. Comcast has promised, on behalf of the combined company,
that these benefits will be delivered. And, as we have shown in past transactions, Comcast
delivers on its promises.

Thank you again for the opportunity to testify today.

_49.



114

PREPARED STATEMENT OF GENE KIMMELMAN

Public

Testimony of Gene Kimmelman
President and CEO
Public Knowledge

Before the
U.S. Senate
Committee on the Judiciary

Hearing On:
Examining the Comcast-Time Warner Cable Merger
and the
Impact on Consumers

Washington, DC

April 9, 2014



115

Testimony of Gene Kimmeiman
President and CEO
Public Knowledge'

Before the
U.S. Senate
Committee on the Judiciary

Hearing On
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

April 9, 2014

After years of suffering from enormous rate increases and poor service from Comcast
and other providers,” a vibrant broadband economy is just beginning to bring exciting
new alternatives to subscription television.® Everything from new devices -- like Roku,
Xbox, Amazon's Fire, and AppleTV -- to new video services -- like Amazon Prime,
YouTube, Netflix, and Aereo -- are demonstrating that online video can compete with
some elements of traditional cable TV.

These new competitors may begin to help consumers avoid overpriced large "tiers" or
bundles of channels, many of which force customers to purchase access to channels

they do not want simply to access the channels they do want.

However, Public Knowledge believes the proposed acquisition of Time Warner Cable,

! Public Knowledge is a public interest nonprofit dedicated to the openness of the Internet and
open access for consumers to lawful content and innovative technology. Public Knowledge has
a long history of opposing mergers and other transactions that reduce choice and competition in
the telecommunications sphere, including those between Comcast and NBCU-Universal, AT&T
and T-Mobile, and Verizon and SpectrumCo.

2 See Free Press, Comcast Gets Bigger, You Get Poorer,

http://www freepress.net/sites/default/files/resources/Free_%20Press_Comcast-
TWC%20Infographic_Video_Price_Hikes_0.pdf; see also Bureau of Labor Statistics, Consumer
Price Index.

% While some consumers have the option to choose between cable and satellite providers, very
few have viable options if they wish to bundie both television and broadband services. At one
time, Verizon appeared to be a potential competitor in the combined subscription TV and
broadband space, but its FiOS service is offered in only 15% of Comcast's markets and Verizon
has no plans to expand that service. Satellite continues to lack a meaningful broadband option
to make it a competitor to cable broadband. It appears that AT&T has no plans to devote
significant additional resources to expanding U-Verse in the residential broadband space.
Google has only committed to a limited number of small experiments. Finally, mobile
broadband is a complement, not a substitute.
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the nation's second largest cable company, by Comcast, the nation's largest cable
company and owner of all NBCU content, will threaten the continued viability of nascent
competitors and endanger the continued emergence of innovative new video and other
types of services delivered over the Internet. The proposed transaction is inconsistent
with antitrust policy, the goals of the Communications Act, and the broader public
interest. Therefore, it should not be approved.

As a result of the merger, Comcast will control nearly 50 percent of high speed Internet
access in this country, over 30 percent of Multi-Channel Video Programming Distributor
(MVPD) subscribers and almost 60 percent of cable subscribers.* Comcast will also
have a significant presence in 19 out of 20 of the largest DMAs in the country.® This
unprecedented accumulation of market power, combined with Comcast'’s vertical
integration into content, creates the incentive and enormous leverage for Comcast to:

(1) stifie slowly emerging competition from rivals such as Netflix and Amazon that
require high speed Internet access to deliver quality service to their customers,
thwarting not only competition from existing rivals but discouraging investment in
new innovative services delivered over the Internet;

(2) slow the pace and dictate the direction of equipment, device, and service
innovation to lock in maximum revenue for Comcast’s own infrastructure and
business model;

(3) pay content suppliers less than the market value of their products and services,
driving up the cost of programming to other distributors and increasing prices to
consumers;

(4) artificially raise the prices of Comcast-owned programming to Comcast rivals
hampering their ability to compete and raising prices to consumers; and

(5) position itself as the dominant gatekeeper for all new services (both video and
non-video) that rely on fast, reliable broadband connections to reach customers.

The Department of Justice (DOJ) recognized the competitive dangers inherent in
Comcast’s vertical integration into content with its merger with NBC-Universal:

* Mark Cooper, Buyer and Bottleneck Market Power Make the Comcast-Time Warner Merger
“Unapprovable”, Consumer Federation of America, at 6 (Apr. 2014), available at
http://wwwAconsumerfed.org/pdfs/CFA-Comcast-TW-Merger-AnaIysis.pdf.

5 Filing by Comcast Corporation, SEC File No. 001-32871, at 5 (Feb. 13, 2014), available at
htip://www.sec.gov/Archives/edgar/data/1166691/000095010314001 082/dp44005_425-it.htm
(*Comcast SEC Filing”).
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Comcast has an incentive to encumber, through its control of the [Joint
Venture}, the development of nascent distribution technologies and the
business models that underlie them by denying OVDs access to NBCU
content or substantially increasing the cost of obtaining such content. As a
result, Comcast will face less competitive pressure to innovate, and the
future evolution of OVDs will likely be muted. Comcast's incentives and
ability to raise the cost of or deny NBCU programming to its distribution
rivals, especially OVDs, will lessen competition in video programming
distribution.®

That transaction proceeded after Comcast committed not to unfairly discriminate against
either traditional video distributors or emerging online competitors. The proposed
merger of Comcast and Time Warner Cable, however, presents competitive dangers
that far exceed traditional regulatory policing practices. As new threats arise to
Comcast’s business interests, it has at its disposal myriad ways of slowing down its
competitors, degrading their services, and increasing their costs in ways that cannot be
effectively monitored and prevented.

By expanding its customer base to control almost one-third of all subscription TV
households in the country and almost one-half of all the high speed broadband
customers in the U.S., Comcast would position itself to dictate how much consumers
must pay, determine what packages of services customers must buy, and influence
what devices people can use to receive the type of video content they want. Through
vertical control of NBCU's "must have programming” and its enormous customer base,
a combined Comcast-Time Warner Cable could become the dominant Internet
gatekeeper and choke point for innovative video services and products, inflating prices
and preventing millions of consumers from receiving these services and products at
competitive market prices.”

The Numbers Tell a Story of National Dominance

If this merger takes place, Comcast would accumulate unprecedented market power.
Comcast would have a significant presence in 19 of 20 top media markets.? It would
have nearly 50 percent of the critically important market for the provision of high speed

® United States v. Comcast, Case No. 11-cv-001086, Compl. at § 54 (D.D.C. Jan 18, 2011),
available at http://www justice.gov/atr/cases/f266100/266164.htm.

" See Cooper, supra note 4, at 6 (HHI analysis showing Comcast-Time Warner Cable firm share
of True Broadband at 49 percent, Wireline Cable of 54 percent, and MVPD of 35 percent).

® Comcast SEC Filing, supra note 5, at 5.
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Internet access® and dwarf the closest in size cable system by a factor of nearly eight
times."® It would have about 35 percent of the MVPD market."" This increased size
would magnify its status of gatekeeper for both new and emerging Internet services and
conventional distribution of content to consumers.

The merged company would be a vertically-integrated powerhouse. Comcast owns or
partially owns eleven regional sports networks.'? It owns Universal Pictures, one of the
major film studios." It owns well-known cable networks like USA, Syfy, Oxygen, E!,
MSNBC, CNBC, Golf Channel, and Bravo." It owns two broadcast networks,
Telemundo and NBC, and 26 broadcast stations.’® The Department of Justice has
already recognized the value of Comcast's content businesses and the competitive
dangers of this vertical integration between Comcast's distribution and programming
businesses.'®

Time Warner Cable is a vertically-integrated company itself. Time Warner Cable
controls three major sports networks in Los Angeles alone (Time Warner Cable
SportsNet, Time Warner Cable Deportes, and SportsNet LA), manages 26 local news
channels, 16 local sports channels, and ten "lifestyle” channels.”” If Comcast is allowed
to buy Time Warner Cable, these new properties will add to its ability to drive up the
prices of programming to other program distributors and impede the development of
new competition.

® Free Press, Comcast-Time Warnet Cable: Too Much Control, hitp://freepress.net/comcast-
time-warner-cable-too-much-control.

'° Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, MB Docket No. 12-203, Fifteenth Report 137, Table 9 (rel. July 22, 2013)
("MVPD Competition Report”).

" See Cooper, supra note 4, at 6.
2 MVPD Competition Report, App. D.

'® Filmed Entertainment, Comcast (last visited Apr. 7, 2014), http://corporate.comcast.com/our-
company/businesses/nbcuniversal#accordion-2.

' NBCUniversal Cable Networks, Comcast (last visited Apr. 7, 2014),
http://corporate.comcast.com/our-company/businesses/nbcuniversal#accordion-0.

'S About NBCUniversal Owned Television Stations, NBCUniversal (last visited Apr. 7, 2014),
http://iwww.nbcuni.com/broadcast/nbc-owned-television-stations/.

"® United States v. Comcast, Case No. 11-cv-00106, Competitive Impact Statement § 11.D.1
(D.D.C. Jan. 18, 2011), available at http://www justice.gov/atr/cases/f266100/266158.htm
(*Competitive Impact Statement”).

"7 Time Warner Cable, Form 10-K at 5 (Feb. 18, 2074).



119

The Merger Will Allow Comcast to Stifle Internet Competition

Comcast and its supporters claim this merger cannot harm competition because
Comcast and Time Warner Cable service territories do not overlap. Mergers between
horizontal competitors are just one type of concern under the antitrust laws. Another,
equally problematic form of merger is one that involves vertical integration of a firm with
market power at one stage of the industry in a competitive or potentially competitive
adjacent market. Comcast has market power as a distributor of content and provider of
high speed Internet access. Comcast already owns NBCU and thus has an incentive to
leverage its cable and Internet access operations to protect its content business.
Similarly, Comcast has an incentive to leverage its control over NBCU to protect its
cable and Internet distribution interests.

The Department of Justice recognized this competitive concern in the NBCU merger
when it found that online video providers “are dependent upon ISPs’ access networks to
deliver content to their subscribers,” and there is a danger that Comcast could
“adversely affect [ ] the quality of [online] services that compete with Comcast’'s own”
video service."®

The scope of the market power at issue then -- and thus the scope of the competitive
harm from its exercise -- will increase dramatically with the merger with Time Warner
Cable. The merger will give Comcast almost 50 percent of the market for high speed
Internet access. This unprecedented degree of control over a critical resource for
innovation by a single company is reason enough to block the transaction. No new
service that requires high speed Internet access can hope to achieve the necessary
critical mass for success without being able to reach the 50 percent of high speed
Internet subscribers controlled by Comcast. Post-merger, Comcast will have the ability
to impede the quality of services offered by new competitors, artificially raise the costs
of doing business for such competitors, or both.

Comcast’'s dominance in broadband access would position it as more than just the
gatekeeper for online video innovation. Any innovative new technology provider that
relies on reliable, high speed Internet access would be wary of doing anything that could
expose it to retaliation by Comcast. Control of 50 percent of high speed Internet
subscribers would mean that Comcast’s discrimination against any new service could
be the difference between its failure and success. As the Federal Communications
Commission (FCC) has recognized, had such discrimination occurred earlier “some
innovative edge providers that have today become major Internet businesses might not

'® Competitive Impact Statement § I1I.A.5.
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have been able to survive,”®

A Merged Comcast-Time Warner Cable Would Be Able to Exercise
Market Power Over Suppliers

The merger will also give Comcast market power as a purchaser of programming
(monopsony power). After the merger, programming suppliers will be faced with a
single large buyer and a fringe of smaller buyers. No program supplier will be able to
obtain the critical mass of “eyeballs” necessary to successfully launch or sustain a
program or channel without placement on the post-merger Comcast systems. This
enables Comcast to demand less than market prices for programming. Programmers
will seek to make up lost revenues by increasing prices to other distributors, harming
the ability of smaller distributors to compete and raising prices to consumers,

Monopsony power also gives Comcast enormous control over how independent
programming is seen by subscribers. In the past, Comcast has exercised its existing
influence to prevent independent programming such as HBO from being accessed on
devices Comcast does not control such as the Roku and Playstation 3.2

Post-merger, Comcast’s monopsony power will harm consurmers outside of its
geographic footprint as well. After the merger, Comcast's infrastructure will serve
almost 60 percent of all cable subscribers along with its large share of high speed
broadband customers. This will give Comcast an enormous degree of leverage over
equipment manufacturers and standard setting organizations that establish the cost-
effective business opportunities for offering cable and broadband customers new
wireless, cloud storage, and in-home viewing options. No innovation in cable services
or infrastructure will be adopted unless it is in Comcast’s interest to do so.

Post-Merger Comcast Will Artificially Raise the Price of its
Programming to Rivals

In addition to being the nation’s largest cable operator, Comcast aiso provides its rivals
with programming. Post-merger, Comcast will have an incentive to increase the prices

*® Preserving the Open Internet, GN Docket No. 09-191, Broadband Industry Practices, WC
Docket No. 07-52, Report and Order, 1 23 (Dec. 23, 2010), available at
http://hraunfoss.foc.gov/edocs_public/attachmatch/FCC-10-201A1.pdf.

¥ Karl Bode, Comcast Stifl Blocking HBO Go On Roku (And Now Playstation 3), Incapable Of
Explaining Why, Techdirt (Mar 7, 2014) http./iwww techdirt.com/articles/20140-3-incapable-
explaining-why.shtmi;

#Chris Welch, Comeast isn't letting customers watch HBO Go on Playstation 3, The Verge (Mar
5, 2014).
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its rivals pay for that programming since doing so would give Comcast a competitive
advantage in providing MVPD services. For example, recent economic analysis shows
that the prices for regional sports channels owned by cable companies are higher than
those charged by independent sports channels.?' By increasing programming prices for
competitors, Comcast can make its own pay-television service more attractive when
compared to rivals.?

A Dominant Distributor Damages Internet Content and Services

A merged Comcast and Time Warner Cable would be positioned to act as the dominant
gatekeeper for all types of online services.

For an Internet service to reach Comcast's customers, at some point either its data
network or a third-party network must interconnect with Comcast's network. However,
after a merger Comcast may have the means to use these interconnection relationships
anticompetitively.?® No matter how competitive the transit market may be, at some point
all transit providers must face the reality that there is no way to reach Comcast's

' Kevin W. Caves, Chris C. Holt & Hal J. Singer, Vertical Integration in Multichannel Television
Markets: A Study of Regional Sports Networks, Review of Network Economics, at 66 (2013).
("We find that, all else equal, when an RSN is owned by a cable or satellite operator, the RSN
charges rival distributors a significantly higher license fee. Most significantly for our purposes,
the vertical integration premium increases significantly with the local down-stream market share
of the RSN's affiliated distributor.”) fd. at 69 (“According to the FCC, Comcast's refusal to
license its affiliated regional sports network in Philadelphia, Comcast SportsNet Philadelphia, to
DirecTV and Dish Network caused ‘the percentage of television households that subscribe to
DBS in Philadelphia [to be] 40% below what would otherwise be expected.” The FCC also
concluded that Comcast's foreclosure of its DBS rivals in Philadelphia ‘had a material adverse
impact on competition in the video distribution market” (footnotes omitted. ).

2 Cooper, supra note 4, at 5 (“The regional sports and news networks that Comcast and Time
Warner control would enhance the market power of the post-merger firms both as a bottieneck
(withholding access to marguee content) and a buyer (reaching high value regional sports
audiences). Comcast has used access to this marquee content to weaken competition in the
past.”). Generally, Cooper notes the dangers of buyer market power (“when a firm becomes so
large a buyer of goods or services that it can use its market power to dictate prices, terms and
conditions that hurt the firms from which it buys those goods and services") and bottleneck
market power ( “When a firm has a large market share for an input that is necessary for other
firms to compete with it, then it can use its control over that bottleneck to undermine
competition...."). Id. at 2.

 Indeed, there is some indication that it already has. See, e.g. Reed Hastings, Internet Trolls
and the Case for Strong Net Neutrality, Netflix Blog (Mar. 20, 2014),
http://blog.netflix.com/2014/03/[nternet-toIIs-and—case-for-strong-net.html; Comments of Level 3,
Protecting and Promoting the Open Internet, GN Docket No. 14-28, Preserving the Open
Internet, GN Docket No. 09-191 (Mar. 21, 2014). However, a merger would only increase
Comcast's ability to demand interconnection fees that bear no relationship to actual network
costs by substantially adding to its captive customer base.
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customers except through Comcast. Because of the size of the combined Comcast and
Time Warner Cable’s customer base, if Comcast decides to begin charging popular
Internet services for access to its customer base, those large Internet services would
have no choice but to acquiesce.?*

Furthermore, given the leverage Comcast would have over Internet content and service
companies, many of the same problems that manifest in the video space today could
spread to the Internet market. If Internet service companies are forced to pay a toll to
access Comcast's customers, they may have to raise their prices, and the entire
industry could suffer reduced investment. Similarly, popular Internet companies and
content providers may decide to offset interconnection fees paid to Comcast by
charging smaller ISPs for interconnection themselves. This is a path towards
introducing today’s “TV-style” blackouts to the Internet.

Conclusion

Claims that Comcast and Time Warner Cable systems do not overlap geographically in
no way eliminate antitrust and communications policy concerns about the proposed
transaction. Comcast'’s vertical integration of its programming interests into additional
bottleneck monopolies is as much in the mainstream of antitrust as the concerns that
led to the Microsoft and AT&T cases.

The merger will even more firmly entrench Comcast as the gatekeeper at the
crossroads of Internet, television, and communications innovation. Because the
merged company will have both the incentive and ability to thwart development of
innovative Internet services that threaten Comcast's excessively priced offerings across
a much broader swath of the market than is true today, this merger must be rejected.

¥ See Competitive Impact Statement § 11I.A.5,
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Testimony of James Bosworth
CEO of Back9Network Inc.
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and the Impact on Consumers”
April 9, 2014

Introduction and Summary

Good morning Chairman Leahy, Ranking Member Grassley, and Members of the
Committee. My name is Jamie Bosworth, and | am CEO of Back9Network, a new golf and
lifestyle cable network. Thank you for the opportunity to testify today on what the Comcast-
Time Warner Cable deal means for independent cable networks like ours.

Based in Hartford, Connecticut, Back9Network is an independent cable network focused
on goif-lifestyle programming, and on expanding the game’s audience into new and diverse
markets. We have built state-of-the-art facilities in Hartford, where we have created jobs and
built the fastest-growing online audience in golf. We have acquired quality programming and
signed up sponsors and investors. While focusing on the lifestyle and not live golf tournaments,
we will compete directly with the Comcast-owned Golf Channel for audience, advertisers, and
talent. [ am concerned that this merger will make a bad situation near-impossible for
independent programmers -~ particularly those that compete with channels owned by a
vertically-integrated powerhouse with unparalleled control over distribution.

Every new nctwork focuses on two things for a successful launch: (1) the ability to
produce or acquire quality programming, and (2) distribution to a critical mass of subscribers.
Today, the four biggest carriers — Comeast, DirecTV, DISH Network, and Time Warner Cable
— dwarf every other provider in their number of video subscribers. Even if a programmer were
able (o successfully negotiate affiliation agreements with nearly cvery single other small and

midsize operator (which would result in geographically disparate distribution in approximately
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one-third of U.S. multichannel homes), a programmer that is shut out of distribution from all four
of the largest distributors will struggle to compete for enough advertising and audience to
succeed. Someday we may get to the point where a Netflix or another over-the-top service
changes this marketplace reality, but that is not the case today. Television advertising still
dwarfs online video advertising by a factor of 20-10-1."

Despite the structural challenges before this announced merger, we were well positioned
to succeed and optimistic about a launch on Time Warner Cable’s systems sometime this year.
The merger. however, makes us concerned that this will not happen because, notwithstanding the
commitments Comcast made to independent programmers to secure approval of its NBCU
merger, the incentive is for the merged company not to carry us. I hope Comcast will remain
true to its commitments and not discriminate based on its ownership of the Golf Channel, and 1
hope Comcast will judge us on the merits of our business plan. But, so far, that has not been our
experience. [f the structural problems in the distribution system get worse through mergers, it
will not only be bad for those of us trying to launch new networks, but consumers will not have
the programming choice — or diversity of viewpoints — they want.

L Back9Network: Filling A Niche In Sports And Lifestyle Programming
The Back9Network was formed in 2010 to provide original lifestyle and entertainment

programming to golf-oriented consumers and advertisers. The golf lifestyle industry is a $177

2

billion market that includes spending on travel, equipment, apparel, real estate, and golf courses.

U The TV Landscape, Multichannel News, Jan. 6, 2014,

? Per the most recent Golf Industry Report by SRI International and Bloomberg, only 1 percent
of the $177 billion golf economy is spent on golf endorsements, tournaments, and associations.
Approximately 99 percent is spent on the lifestyle activities (e.g., travel, course play, fashion,
equipment, etc.) on which Back9Network content will focus. Per Bloomberg, this $69 billion
core golf economy tops such professional spectator sports such as baseball, basketball, football
(continued...)
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At approximately 26 million golfers, golf has the second-largest participant base in American
sports, bchind only bowling.3 But it has only one home on cable — the Golf Channel, owned by
Comcast. The Golf Channel focuses on airing live professional golf tournaments, but largely
ignores the golf lifestyle market and therefore misses a large scgment of the potential audience
and ad revenue. Golf Channel’s audience (total-day-viewership averaged 110,000 in 2013) does
not even attract one-half percent (0.5%) of the approximately 26 million active golfers in the
us.?

That’s where the Back9Network comes in. We are a lifestyle and entertainment channel
with character-driven and compelling original programming that covers all aspects of the golf
world, including goll personalities, golf courses, fashion, health and wellness, and golf
equipment and apparel. Our leadership team includes execulives from Disney/ESPN, Callaway
Golf, NBC, Time Warner/CNN, and AOL. We know the golf lifestyle, and we know television.
And we know that golfers and golfer-focused advertisers arc ready for a network that’s about not
just the professional game of golf, but about everyone who loves the sport. For more than threc
years now, we’ve been building our network to appeal to a broad basc of consumers,

Independent market research has shown that our programs — such as Ball Hogs, Golf

Wives, Of Course, and Golf Treasures — appeal to a young, diverse audience of frequent golfers

and hockey combined, according to the Census Bureau. The golf economy expands to $177
billion, when one includes the spillover effect on industries such as tourism.

; Sporting Goods Manufacturing Association (SGMA), 2012 Sports Participation Report.
* Austin Karp. ESPN Audience In *13 Lowest Since "08; MLB Net, NFI, Net See Record
Viewership. Sports Business Daily, Jan. 9, 2014, at

http://www sportsbusinessdaily.com/Daily/Issues/201 4/01/09/Research-and-Ratings/cable-
nets.aspx.
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and other cable viewers.” While the Back9Network may compete with the Golf Channel for
advertisers and viewers, it will also present unique golf-related programming that cannot be
found anywhere else —documentaries, scripted programming, character- and story-driven reality
programming, and fresh takes on pro tour coverage. Our market research has found that 38
million American adults aged 25-54 would probably or definitely watch our programmin{,r.6

We have negotiated and continue to negotiate several co-production agreements with
some of the top Hollywood production houses, many of which have created the highest-rated
shows on cable television today. We have signed up on-air talent and brand ambassadors
including Padraig Harrington, Cheyenne Woods, Audrina Patridge, and Ahmad Rashad. We
have created an online media site that features golf news, players profiles, information on golf
travel destinations, reviews of golf courses and equipment, documentaries, videos, and clips from
our original programming. And we’ve raised nearly $30 million from individual investors
(including a loan from the $tate of Connecticut) who are committed to the game, to our
network’s mission, and to our management team.

Furthermore, our creative mix of programming dovetails with PGA of America’s efforts
to make the game more user-friendly and appealing to a broader audience. The PGA initiative,
called Golf 2.0, aims to expand golf’s audience by re-engaging those who have tried golf but left
the sport and by creating new players amid youth, minoritics, and women.” The Boston

Consulting Group found that more than 90 million Americans have played golf and enjoyed the

* Commissioned online survey of 1,250 U.S. adults 25-54 by Back9Network using Frank N,
Magid Associates, Inc. in April 2013. Twenty-three percent of participants were Comeast
subscribers, and 13 percent were subscribers of Time Warner Cable.

S

7 See PGA of America to drive growth with Golf 2.0, GolfWeek (Feb. 20, 2012), at
http://golfweek.com/news/2012/feb/20/pga-america-touts-golf-20-means-grow-golfy.
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experience, and some 70 percent of them have an interest in playing again.® Approximately 26
million Americans actively golf. And another 20 million aspire to play golf. That’s nearly one-
half of all Americans who either play golf, have played golf before, or aspire to play the game.
The Back9Nework can help the PGA expand beyond the core golf audience with our original
mix of programming focusing on the casual player’s experiences and stories around the game.

II. Carriage Negotiations Began Well But Sputtered After The Comcast-Time Warner
Cable Merger Announcement

To attract the national advertising necessary to support a new, national cable network, the
network relies on carriage in the nation’s top markets. Advertisers want to see carriage in most
of the top 25 markets, and the success of a network requires distribution to a critical mass of
subseribers. Only four cable and satellite providers reach more than 10 million subscribers:
Comcast (22 million), DirecTV (20 million); DISH Network (14 million); and Time Wamer
Cable (11 miltion).” No other provider comes close.

Morcover, thc major satellite providers — DISH Network and DirecTV — are hesitant Lo
launch a new, independent network because of unique bandwidth constraints related to sateHite
delivery. As a practical matter, the satcllite providers require new programmers to demonstrate
that subscribers will migrate from a rival pay TV provider to recetve their new programming, in
order to launch as part of the regular television lineup. That is hard to demonstrate for mature
networks, much less new networks, and providers tend not to trust survey data that shows the

likelihood of this effect, even il it exists. As a result, Comcast and Time Warner Cable =~

$1d

? See Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Fifteenth Report, MB Docket No. 12-203, at § 130, Table 7 (rcl. July 22, 2013).
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traditional facilities-based cable systems that do not have the same bandwidth limitations — are
truly the gatekeepers of new, national cable networks.

We initiated carriage negotiations with both Comcast and Time Warner Cable. Comcast
turned us down when we approachcd Comcast in the fall of 2012. We continued to approach
Comcast again last summer and fall, and again this year, but, while we were told our offer was
creative, we have not had any real, productive and substantive discussions that are leading
toward carriage.

So we focused our efforts on Time Warner Cablec, which was not biased by incentives to
favor the Goll Channel and discriminate against competing networks. We had at least five
productive, high-level meetings with Time Warner Cable executives in 2013. These discussions
made us believe that our programming strategy and proposal were unique and compelling. They
also allowed us to evolve our proposal’s terms to ensure that Time Warner Cable possessed
little-to-no financial risk in launching our network.

The announcement of the Comcast-Time Warner Cable deal has and will continue to hur
our ability to get carriage with Time Warner Cable. We are concerned that we will not have an
opportunity (not a right, but an opportunity) to compete for distribution in light of Comcast’s
financial stake in the Golf Channel.

Lastly, I cannot emphasize enough how attractive and creative our carriage proposal is
for Comcast and Time Warner Cable (in the absence of incentives to favor Comeast’s affiliated
programming interests). I possess a 20-year track record in golf sales and marketing. But no
matter what the industry, when you approach any customer, you listen to his or her issues ot
problems, and you go back with your tcam and create a solution, We have listened to our

potential pay TV partners and understand that their programming costs are escalating. We have
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listened to their desire to have channel carriage fees tied directly to channels’ audience metrics.
Our proposal addresses their industry concerns; vet, neither operator has launched us. The only
logical conclusion is that Comcast is discriminating against us because of its ownership of a golf-
focuscd channel (and potentially its other lifestyle channcls).

ITII.  As A Vertically-Integrated Powerhouse, Comcast Has The Incentive And Ability To
Foreclose Programming Competition

For many ycars, Congress and federal agencies have been concerned about the power that
media distribution gatekeepers have to discriminate in favor of, or against, content developers on
the basis of financial interests. In fact, a key driver of the anti-discrimination provisions that
were included in the 1992 Cable Act was concern about the intherent competitive problem raised
when cable and satellite operators own both cable programming networks and the distribution
platforms for these channels (so-called “vertical integration™.'® The proposed merger of
Comcast and Time Warner Cable magnifics these competitive problems considerably, as the
combined entity will not only be a vertically integrated powerhouse with the incentive to
discriminate against competitive programming channels, but it will have unprecedented control
over the cable distribution platform and therefore the ability to profitably restrict competition.

As described below, a combined Comcast/Time Warner Cable will have more than 30 million

' 1992 Cable Act § 2(a)(5) (“The cable industry has become vertically integrated; cable

operators and cable programmers often have common ownership. As a result, cable operators
have the incentive and ability to favor their affiliated programmers. This could make it more
difficult for noncable-affiliated programmers to secure carriage on cable systems.”); see also S.
Rep. No. 102-92 (1991), at 25, reprinted in 1992 U.S.C.C.AN. 1133, 1158 (“vertical integration
gives cable operators the incentive and ability to favor their affiliated programming scrvices™);
see id. (“For example, the cable operator might give its affiliated programmer a more desirable
channel position than another programmer, or even refuse to carry other programmers.”™); H.R.
Rep. No. 102-628 (1992), at 41 (*Submissions to the Committee allege that some cable operators
favor programming services in which they have an interest, denying system access to
programmers affiliated with rival MSOs and discriminating against rival programming services
with regard to price, channel positioning, and promotion.”).
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subscribers, and it will be the dominant pay TV provider in nearly every single major television
market.

A. Comeast Is A Vertically Integrated Powerhouse With A Track Record Of
Favoring Affiliated Programming Channels

Today, Comcast has a financial stake in 50 different national cable networks, including
such channels as Bravo, CNBC, E! Entertainment TV, Golf Channel, MLB Network, MSNBC,
NBC Sports Network, NHL Network, Oxygen Network, SyFy, The Style Network (now echanged
to Esquire Network due to Style Network's underperformance), The Weather Channel, and USA
Network, as well as numerous regional news and sports networks,'! (During prior years, it had
ownership interests in more than 75 national networks.'?) These cable network holdings are in
addition to its ownership interest in two national broadcast networks, NBC Television Network
and Tclemundo Television Network, as well as a major movie studio, Universal Pictures, and
additional studio and cable production interests. Its holdings also inelude ten NBC owned and
operated television stations and 15 Telemundo owned and operated stations.’>

While Comcast is already a vertically integrated powerhousc, its proposed acquisition of
Time Warner Cable would further cxpand its content portfolio. Today, Time Warner Cable has
ownership interests in national cable networks such as MLS Direet Kick, NBA League Pass,
NHL Center Ice, MLB Network, and Team HD, as well as numerous regional news and sports
networks, including two of the top regional sports networks in Los Angeles, the second largest
U.S. television advertising market and a region wherc Comcast’s presence is currently non-

existent.

" In ve Annual Assessment of the Status of Competition in the Marker for the Delivery of Video
Programming, 28 FCC Red 10496, Appendix B, Table B-1 (2013).

2 1d at 139,
2 1 at 9 96.
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These programming and content interests combine to provide Comcast and Time Warmer
Cable strong incentives to discriminate against unaffiliated content. As Congress anticipated in
1992, “vertical integration gives cable operators the incentive and ability to favor their affiliated
programming services.”'* By “foreclosing or disadvantaging rival programming networks,”
Comcast can increase audience, competitiveness for programming rights, and advertising
revenues for its affiliated networks.'” And much more recently, federal agencies have cchoed
this concern, finding that Comecast has an “ability and incentive to harm competition in video
programming by engaging in foreclosure strategies or other discriminatory actions against
unaffiliated video programming networks.”'®

Unfortunately, Comcast has a track record of doing just that. Both NFL Network and
Tennis Channel have filed discrimination complaints against Comcast alleging that it
discriminated against them in the terms of carriage and in favor of its affiliated networks,
including NBC Sports Network and Golf Channel.'” And Bloomberg had to file a complaint
against Comcast to enforce Federal Communications Commission (“FCC*)-imposed conditions
intended to address Comcast’s ability to discriminate against unaftiliated news channels, like
Bloomberg, in favor of its affiliated news networks.'* Indeed, Comcast’s own executives have

acknowledged that Comcast treats its affiliated programming “like siblings as opposed to like

'S, Rep. No. 102-92 (1991), at 25, reprinted in 1992 U.S.C.C.A.N. 1133, 1158.
15 dpplications of Comcast Corp., General Electronic Co., and NBC Universal, Inc. 1 119.
é Applications of Comcast Corp., General Electronic Co., and NBC Universal, Inc. 1116

17 See In the Matter of Tennis Channel, Inc., MB Docket No. 10-204 (rel. July 24, 2012); Press
Release, NFL, NFL Network files FCC complaint against Comcast (May 6, 2008), at
http://www.nﬂ.com/news/story/09000d5d80830a76/articlc/nﬂ-network—ﬁ]es—fcc-complaint-
against-comcast.

'8 See In the Marter of Bloomberg L.P., MB Docket No. 11-104 (MB rel. May 2, 2012).
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strangers.”'” In connection with its review of the Comcast/NBC Universal merger, the FCC’s
Chief Economist found evidence that Comcast discriminated in program carriage in favor of
affiliated networks for anticompetitive reasons. 2’

In sum, Comcast clearly has thc incentive to act in an anticompetitive manner based on
its vertical integration. That incentive alone is not concerning; what is problematic is that it has
— and with Time Warner Cable will certainly have — not only the incentive but the ability to

profit over the long term by thwarting competition in the programming market.

B. The Horizontal Integration That Would Result From A Combined Comcast/Time
Warner Cable Would Foreclose Opportunities.

The combination of Comcast and Time Warner Cable would consolidate under one entity
more than 30 million cable subscriber homes (including homes in nearly all the major television
markets). This unprecedented horizontal integration would truly provide the combined entity
“make or break™ power over programming channels. As described above, Comeast/Time
Warner Cable has the incentive to shut out independent programmers, like the Back9Network,
that compete with its affiliatcd networks, and this horizontal aspect of the merger would give it
the ability to do so. (Ironically, the stronger and more competitive the programming and content,
the stronger Comcast’s incentives to foreclose such competition.)

[f the merger takes place, the combined entity would be the dominant pay TV provider in
all ten of the top-ten television markets, including New York and Los Angeles (which arc

disproportionately important to the ability of a cable network to attract advertisers and compele

¥ Tennis Channel, Inc. v. Comcast Cable Comme 'ns, LLC, 27 FCC Red 9274, 4 (2012), rev.
sub nom. Comecast Cable Comme’ns, LLC v. FCC. 717 F.3d 982 (D.C. Cir. 2013), cert. denicd
134 S. Ct. 1287 (2014).

?0 /d. at§ 117 & Technical Appendix. Even when Comcast committed to launch new,
independent channels, it has affiliations with the channels it did launch, as described in Appendix



134

for programming rights). Indeed, the combined company would be in 23 of the top 25 television
markets and 37 of the top 40 television markets.”' In support of the merger, Comcast has
pointed to the fact that it does not today compete in the same coverage areas as Time Warner
Cable. While that is truc, it is also true that, today, neither entity on its own has the ability to
foreclose independent programming channels from the video marketplace. Following the
acquisition, the combined entity will be able to unilaterally foreclose an independent
programmer from accessing approximately half of all cable subscribers (a third of all MVPD
subscribers) and from reaching eyeballs in New York, Los Angeles and nearly all other major
television media markets. With DirecTV and DISH’s bandwidth constraints, the ability of a new
independent network to launch will cssentially require negotiation for carriage from a combined
Comeast/Time Warner Cable.

C. Comcast/Time Warner Cable’s Foreclosure of Independent Programmers Will
Result In Fewer Choices For Consumers And Advertisers.

If the combined Comcast/Time Warner Cable is not prevented from exercising such a
foreclosure strategy, the result would plainly harm consumers and advertisers, as well as
competing content holders. When Congress considered the nced for anti-discrimination
provisions in adopting the 1992 Cable Act, it understood that independent cable networks add
diversity and compctition to the video marketplace that benefit consumers.>? That remains true

loday, although innovative new voices like the Back9Network simply will not have a chance of

*! Comeast and Time Warner Cable have a presence in 23 of the top 25 markets. That does not
includc Phoenix, the 12th largest DMA, where Comcast has 1,200 subscribers and Time Warner
Cable has none. SNI. Kagan, Comcast and TWC Combined - Top 50 DMA Analysis.

See HL.R. Rep. No. 102-628 (1992), at 41 (“The Committce received testimony that vertically
integrated companies reduce diversity in programming by threatening the viability of rival cable
programming services.”).
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competing with Comcast’s affiliated networks if Comcast is permitted to use its control over
distribution platforms to disadvantage ifs competitors,

No doubt, the most well-established and well-funded legacy networks will be able to
continue to secure carriage on Comcast systems. (Even there, there is a question about whether
Comcast will be able to exact an anti-competitive price for such carriage.) However, true
independent programmers simply will not be able to survive in the absence of a chance to
compete. That means that Comceast’s affiliated networks will have successfully foreclosed
competition for audience, programming and advertising dollars, and consumers will have fewer
choices available to them.

CONCLUSION

I thank the Committee for the opportunity to add my voice today to those concerned
about the prospects for anti-competitive behavior posed by the Comcast-Time Warner Cable
merger. While [ remain optimistic that Comeast will not discriminate against independent
networks that compete with Comcast-owned networks, I am also a realist. [ urge the Committee
to use its oversight authority to ensure that, if the deal is approved, the Department of Justice and
the FCC require effective, enforceable conditions so that new, independent networks will be
given a fair hearing and a fair chance to show they are worthy of carriage based on the quality of
their programming and the audience they attract. Competition should determine who succeeds --

mergers should not be allowed to lessen competition.
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Appendix A
Comecast’s “Independent” Networks Have an Affiliation with Comcast

Comcast pledged to add 10 new “independently-owned and -operated” networks to its systems
to secure FCC approval of its merger with NBCUniversal. In 2012, Comcast announced the first
four of those networks. > At least two of the networks, however, are affiliated with Comcast.

ASPiRE: Comcast states that it developed this channel “in partnership with” Magic Johnson to
deliver “enlightening, entertaining, and positive programming to African American families.”**
Financial terms of the deal were not disclosed, but Comcast describes itself as a partner' in the
network and states that it provides “the platform” to help Johnson launch the network.”® The
network is carried by Comcast and Time Warner Cable, giving it carriage in 21 of the top 23
African-American markets and to 135 million homes.

Revolt TV: This new music network from Sean Combs was one of four that Comcast announced
it would carry under its agreement with the FCC. Comcast has been described as Combs’
“production partner” in the venture.”* And while terms of the partnership have not been made
public, Bloomberg Businessweek reported that Revolt TV “has backing from Comeast.”*" The
music-oricnted network, which features music videos, live performances, news and interviews, is
carried on Comecast and Time Warner Cable systems.

! See Press Release, Comcast, Comcast Announces Agreements with Four New Minority-Owned Independent
Networks (Feb. 21, 2012) ar http://corporate.comcast.com/news-information/news-feed/comeast-announces-
agreements-with-four-new-minority-owned-independent-networks.

* See Aspire Network Seeks to Inspire, Comcast NBCUniversal, http://corporate.comeast.com/csr2012/aspire-
network-seeks-to-inspire.

= 1d

* 1z Elfman, Revoli TV and Sean Combs: The Revolution Will Be Televised, Huff. Post, Dec. 4, 2013, ar
hrtp:/}"www.hufﬁngtonpost.com/fue]cd/revolt—tv-and-Qean-combs- b_4371800.html.

Andy Fixmer & Alex Sherman, Sean Combs Said 10 Bid $200 Million for Fude TV Network, Bloomberg
Businessweek, Mar. 11, 2014, at http://www businessweek.com/news/2014-03-10/sean-combs-said-to-bid-200-
million-for-fuse-tv-network.
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Richard J. Sherwin
Chief Executive Officer
Spot On Networks, LLC
April 9, 2014

I have been Chief Executive Officer of Spot On Networks, LLC (“SON”) since its founding
in 2004. SON has been serving the multifamily residential community since 2005 as a
WiFi service provider. The multifamily residential community currently represents
nearly 35% of the population of the United States, which includes a large percentage of
affordable housing.

The stakeholders in SON represent some of the founders of the United States cellular
telephone industry as well as being pioneers in developing wireless communications
services in such foreign markets as the Former Soviet Union and states of Eastern
Europe. We, as a group, have always believed that we could do well by doing good.

SON has been involved in providing WiFi services since 2005, serving multifamily
residential communities with wireless services. The young demographic population
residing in these communities use wireless communications almost exclusively for their
data needs, thus creating huge demand on wireless services. These communities are a
challenging environment for wireless services because of the interaction of their dense
population of wireless devices so close to each other and the burgeoning demand on
the one side and the limitations of the cellular system capacity on the other. Managed
WiFi services are capable of resolving these issues.

SON has been in the forefront of innovative design approaches, new technologies and
more efficient ways to serve these communities. Qur services — and those of our WiFi
competitors- are generally 30% less costly than services provided by the dominant cable
providers in the areas SON serves, and SON provides unique features not otherwise
found in other wired or wireless access technologies that enable us to satisfy the needs
of these residents in this challenging environment.

As an example, we provide an apartment building in New York City with wireless
internet access as well a secure wireless service for building staff. We also provide, in
the same building, as part of the same physical network, a wireless backbone that helps
monitor and control energy usage in each apartment. Our ability to “bolt on”
applications like energy monitoring and access control, and completely monitor and
control all components on the network, 24/7, makes our service not only innovative but
cost effective. These facilities are not a “dream” application but are available today.

Although large, the multifamily residential community has long been a “step-child” of
the industry as a whole because telecommunications service providers gear their
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offereings toward single family households. The problem of serving these communities
is further exacerbated by “green initiatives” for energy conservation in buildings which
dictate the choice of building materials. These materials prevent cellular signals from
penetrating inside these buildings and decrease the effectiveness of wireless to reach
these segments of the population. These problems even present public safety concerns
because not only are normal voice calls deterred and data access limited but 9-1-1 calls
are “sketchy” at best.

Community-wide managed WiFi services can not only resolve these service issues, but
also deliver significantly large capacity to residents inside these buildings as a result of
the. Federal Communications Commission (“FCC”} issuance of large swaths of frequency
in the WiFi frequency bands. WiFi providers such as SON provide innovative approaches
to design and integration of hardware and software that enhance the ability to provide
such services. These approaches enable building owners to take advantage of cost
efficient services to serve their residents better at a lower cost.

This is how we work. We bring broadband to a building relying on a big broadband
supplier, often a cable operator, sometimes a fiber operator, as the source of that
broadband backhaul. Most often that cable provider aiso provides retail cable services
and content in a particular area — sometimes as the only supplier to that area. Then we
build our own, facilities-based network inside the building, making use of the FCC
allocated radio spectrum, to deliver the kinds of services that are needed by residents of
multifamily residential communities and those building owners providing such housing.

But here is the rub. To do this, SON, like other WiFi providers, needs access to
bandwidth owned or controlled by companies such as Verizon Fi0S, Comcast Business,
Time Warner Telecom, Charter Business, and others. In many parts of the country only
one company controls most or all of the broadband available in a significant market and
geographic area — a city or a suburb or even a region. | direct your attention to the Wall
Street Journal article of March 12, 2014 in which the serving areas of competitive
broadband access are depicted on the map of the United States that highlights this
situation.

If SON could not acquire such bandwidth from a large broadband provider, say because
that large broadband provider chose not to sell to WiFi providers for whatever reason,
including that some of the WiFi providers may also offer some competitive services,
then that unilateral decision, which would be entirely the decision of the sole provider
of broadband backhaul in an area, would eliminate the possibility of our providing such
innovative services, and would squelch any competition in the marketplace controlled
by such broadband providers.

Fortunately, up until recently, WiFi providers have usually been able to obtain such
access to broadband backhaul and SON, for example, has access agreements in place
with companies such as Verizon, ATT, Charter and Time Warner, as well as fiber
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providers such Cogent, Fiberlight, XO and others. This access is what has permitted
unfettered and unlimited expansion of access, innovative services and competition. In
fact, | would say that the willingness of broadband providers to give WiFi providers
access to this broadband has become the industry norm.

| believe the development of this norm is due in part to a condition the FCC placed in its
approval of the Time Warner/ AOL merger which required that the merged entity
provide wholesale internet access to an entity such as ours, at a reasonable price and
with reasonable terms. Although that condition may have expired legally, its spirit is still
honored in practice and such price and terms exist today through Time Warner as well
as the other service providers that | have mentioned.

Because the merger of Time Warner and Comcast would create the largest broadband
service provider in the country, essentially controlling broadband access to
approximately 40% of the United States population, with an even larger percentage in
multifamily residential communities, | believe it is essential to condition such a merger
with strict rules requiring that the merged entity be required to sell access to companies
such as SON so that we would be able to buy any available high speed broadband access
at reasonable rates. Not to do so would squelch an existing market practice that fosters
competition, innovation and increased access for consumers.

The absence of such a condition would reward any entity’s anticompetitive sub-industry
standard conduct, metastasize such anticompetitive practices and serve to reduce
broadband choice and access and decrease innovation and competition. On the other
hand to place such a condition on the approval of this transaction - that is, a
requirement to provide wholesale broadband access services on reasonable terms- is a
modest means to ensure that a pro-competitive and pro-innovation market condition
will continue. It only seems sensible to extend the legacy of the reasonable and
successful condition which the FCC placed on the AOL Time Warner acquisition to the
assets that were created by that merger — the very assets Comcast now seeks to
acquire.

If there is any question why the United States is 17" in the developed nations in
broadband capabilities, and 2™ in cost of this facility, the Wall Street Journal map | have
previously cited graphically illustrates the reasons. When a service provider controls an
area, with little or no competition, the service provider is incentivized to extract
maximum profit for minimum investment to satisfy its shareholders with little regard for
innovation or improvement in services.

My view is that there are compromises available that make it a “win-win” situation for
shareholders and for the citizens of this country. We could all do well by doing good.
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Mr. Chairman, Ranking Member Grassley, and Members of the Committee, I am grateful
for the opportunity to offer my views on the impact that the proposed merger between Comcast
and Time Warner Cable would have on consumers. Concerns focus on two distinct markets: (1)
the market for the distribution of traditional cable television and (2) the market for broadband
Internet access. In short, established prineiples of antitrust and communications law dictate that
the merger is unlikely to harm consumers in either market. In fact, technological and economic
changes are transforming the markets in ways that should make the prospect of anticompetitive
harms even more remote.

L Traditional Multichannel Video

The first relevant market involves the distribution of traditional cable nctworks. In this
market, cable operators enter into three types of transactions. First, they pay television networks
such as ESPN, Nickelodeon, and the Disney Channel for the rights (o retransmit video
programming. Second, they collect subscription fees from consumers who wish to view that
programming. Third, they receive revenue from local advertisers who wish to reach local
subscribers. Although each market should be analyzed separate, the cnd conclusion is the same
in each case, that is, none of these markets is structured so that the merger is likely to harm
consumers.

A. End-User Subscriptions

With respect to subscribers, cable operators in different cities serve different geographic
markets and as a result do not compete with one another. In short, consumers would have the
same number of choices of multichannel video providers the day after merger that they did the
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day before. Thus, a merger between cable operators serving different cities should not affect the
prices that subscribers pay for cable television subscriptions.I

B. Video Programmers

The geographic scope of the market in which cable operators contract with video
programmers is very different from the one in which cable operators contract with subscribers.
As both the Federal Communications Commission (FCC) and the U.S. Court of Appeals for the
D.C. Circuit have recognized, video programmers do not really care if they reach viewers in any
particular metropolitan area. Instead, their primary concern is whethcr they can rcach a
sufficient number of customers to achieve minimum viable scalc.® The proper geographic scope
of this market is thus national. For them, it is national rcach, not local reach that matters.’

Any arguments that that the merger would create anticompetitive harms to video
programmers must overcome one potentially insuperable obstacle. On two occasions, the FCC
attempted to institute rules prohibiting cable operators from controlling more than 30% of the
nation’s multichanncl video subscribers in order to protect the interests of video programmiers.
On both occasions, the courts invalidated the rules because the FCC’s rationale for imposing the
30% limit was arbitrary and capricious. In both cases, the court indicated that the available
evidence suggested that cable operators could control much larger shares of the national market
without harming video programmers, driven largely by the advent of competition from direct
broadcast satellite (DBS) providers, such as DirceTV and the Dish Network.*

Given that the merging parties have committed to reduce their holdings so that the
resulting company will control no more than 30% of the national market, these court decisions
essentially foreclose arguments that anticompetitive harms to video programmers would justify
blocking the merger. Indeed, the courts” analyses were based on the competitive environments
that existed in 2001 and 2009. Since that time, these markets have become even more
competitive. The number of multichannel video subscribers has increased from 96 million to
101 million by 2012.> Thus, even under the specious justification for the 30% threshold rejected
by the courts, the percentage of the national market that one cable operator can control should
rise above 30% without causing any harm Lo video programmers. Since that time, Verizon’s
FiOS and AT&T’s U-verse networks have expanded their customer bases. Internet-based video
platforms such as Netflix, Amazon, Hulu, Google, Roku, and Apple have emerged as significant
market players. In addition, the costs of program acquisition have risen sharply, as program
providers have increased their bargaining power.

These considerations sugges that the merger would not create an industry structure that
would raise concerns about anticompetitive harms to video programmers under established
principles of antitrust and communications law. Even if such concerns had merit, however, they

! See Christopher S. Yoo, Fertical Integration and Media Regulation in the New Economy, 19 YALEJ. ON

REG. 171,222 (2002).

: See Comcast Corp. v. FCC, 579 F.3d 1, 4, 7 (D.C. Cir. 2009) (citing Commission’s Cable Horizontal and
Vertical Ownership Limits, Fourth Report and Order and Further Notice of Proposed Rulemaking, 23 FCC Red.
2134, 2162 (2008)); Time Warner Entm’t Co. v. FCC, 240 F.3d 1126, 1131 (D.C. Cir. 2001} (citing Tmplementation
of Section 11(c) of the Cable Television Consumer Protection and Competition Act of 1992, Third Report and
Order, 14 FCC Red. 19098, 19114-16 95 40 41 (1999)).

? Yoo, supra note 1, at 227.

See Comcast, 579 F.3d at 6-8; Time Warner Entm't, 240 F.3d at 1132,

See Annual Assessment of the Status of Competition in the Market for the Delivery of Vidco Programming,
Fifteenth Report, 28 FCC Red. 10496, 10499 7 3 (2013) [hereinafter Fifteenth Video Competition Report].
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arc properly addressed by the program carriage and access rules that the FCC has developed to
address just these problems. Commissioncrs of the Federal Communications Commission (FCC)
and commentators have long criticized the use of merger conditions as a mechanism for making
policy.6 Traditional noticc-and-comment rulemaking promotes public participation. By their
nature, merger conditions restrict conduct permitted by the existing rules (otherwise the
restriction would be imposed by general regulation rather than by the order clearing the merger).
The problem is that they are imposed outside of the normal regulatory processcs, and even when
orders clearing the merger are subject to notice and comment, the resolution of the issues is more
likely to be driven by the issues raised by a particular transaction and less likely to yield a clear
statement of agency policy.

In many cases, merger conditions address conduct that is not the rcsult of the merger, and
in most, if not all, cases, these issucs addressed by the merger conditions are the subject of
ongoing proceedings before the FCC. The use of company-specific adjudications to address
issues that confront the entire industry threatens to skew the competitive landscape and raises
serious issucs of fairness. Moreover, merger conditions often cannot be appealed, because the
voluntariness of the commitment may well immunize it from meaningful judicial review.

At best, the use of the merger review process to impose conditions represents a source of
delay and uncertainty that reduces the industry’s ability to adjust to a rapidly changing and
increasingly challenging technological and economic landscape. At worst, it represcnts a form
of backdoor regulation that hurts consumers, singles out individual companies for restrictions
that could not necessarily withstand the rigors of normal regulatory processes, and undermines
democratic values as well as the integrity of agency processcs.

C. Local Advertising

Finally, the merger is unlikely to harm the market for local advertising, The reason is
simple: although cable television nemworks receive significant amounts of national advertising,
the limited reach of local cable operators limits them to local advertising. The fact that local
advertising occurs in different geographic markets means tha, as was the case with cable

6 See, e.g., Applications of AT&T Inc. and Centennial Communications Corp.. Memorandum Opinion and

Order, 24 TCC Red. 13913, 13972 9 141 (2009); Verizon Communications Inc. and MCI, Inc., Memorandum
Opinion and Order, 20 F.C.C.R. 18433, 18573 (2005) (separate statement of Abernathy, Comm’r); Applications for
Consent to the Transfer of Control of Licenses and Section 214 Authorizations by Time Warner Inc. and America
Online, Inc., Transferors, to AOL Time Warner Inc., Transferee, Memorandum Report and Order, 16 F.C.C.R.
6547, 6713 (2001) (Powell, Comm’r, concurring in part and dissenting in part); Applications of Ameritech Corp.,
Transferor, and SBC Communications Inc., Transfcree, Memorandum Opinion and Order, 14 F.C.C.R. 14712,
15197-200 (1999) (Powell, Comm’r, concurring in part and dissenting in part); id. at 15174-96 (Furchtgott-Roth,
Comm’r, concurring in part and djssenting in part); Application of Worldcom, Inc. and MC1 Communications Corp.
for Transfer of Control of MCI Communications Corp. to Worldcom, Inc., Memorandum Report and Order, 13
F.C.C.R. 18025, 18166 {1998) (separate statement of Powell, Comm’r); id. at 18159 (separate statement of
Furchtgott-Roth, Comm’r). For commentators’ criticisms of the merger conditions, see Rache] Barkow & Peter
Huber, 4 Tale of Two Agencies: A Comparative Analysis of FCC and DOJ Review of Telecommunications Mergers,
2000 U. CHI. LEGAL F. 29, 54, 62-66, 69-81; 1Harold Furchtgott-Roth, The FCC Racket, WALL ST. ].. Nov. 35, 1999,
at A18; Bryan Tramont, Too Much Power, Too Little Restraint: How the FCC Expands Its Reach Through
Unenforceable and Unwieldy “Voluniary Agreements,” 53 FED. COMM. L.J. 49, 51-59 (2000); Daniel E. Troy,
Advice to the New President on the FCC and Communications Policy, 24 HARV. J.L. & PUB. POL’Y 503, 505-09
(2001); Philip J. Weiser, Instinutional Design FCC Reform and the lidden Side of the Administrative State, 61
ADMIN. L. REV. 675, 708-11 (2009); Christopher S. Yoo, New Models of Regulation and Interagency Governance,
2003 MICH. ST. DCL L. REV. 701, 704.
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television and broadband Internet subscribership, the merger will not cause any reduction in
competition. FCC data indicates that cable television represents a minor share of local
advertising revenues.

Figure 1: Local Advertising Revenues by Sector (Smillion)

Sector 2011 act. Share 2012 proj.  Share
Broadcast television 10,308 15% 11,802 17%
Cable television 4,164 6% 4,867 7%
Radio 11,264 16% 11,405 16%
Internet 11,602 17% 12,274 17%
Daily newspaper 16,915 25% 15,720 22%
Regional sports networks 842 1% 925 1%
Mobile 974 1% 2,064 3%
Telco 161 0% 230 0%
Other 12,313 18% 11,061 16%
Total 63,543 100% 70,348  100%

Source: Fifteenth Video Competition Report, supra note 5, at 10597 tb1.20.

Given the minor role that cable television plays in local advertising markets, it is hard to
see how the merger could [cad to anticompetitive harms. Moreover, the large amount of
innovation that is occurring is likely to make the market for local advertising increasingly
competitive in the near future.

1L Broadband Internet Access

With respect to broadband Internet access, the merged company would cngage in two
types of transactions. First, it would collect subscription fees from consumers who wish to
access the Internet. Second, it would contract to interconnect with other Internet service
providers to receive traffic that other end users and edge providers would like to send to current
Comcast and Time Warner Cable subscribers and to terminate the off-network traffic that
Comcast and Time Warner Cable subscribers generate. For reasons, 1 discuss below, the
proposed merger is even less likely to create anticompetitive harms in the market for broadband
Intcrnet acoess than in the market for traditional multichannel video.

A. End-User Subscriptions

As was the case with traditional multichannel video, the lack of any overlap in the areas
served by Comcast and Time Warner Cable again makes it unlikely that the merger would affect
the prices charged to subscribers.

In addition, for reasons I detail in my recent article in the Harvard Law Review. the
number of options that end users enjoy is increasing rapidly. Take digital subscriber lines
(DSL), for example. Although many commentators have written DSL off for dead. a number of
new technologies, including IP DSLAMS, pair bonding, and vectoring, are increasing the
bandwidth that DSL can deliver. AT&T’s Velocity IP initiative is expanding the reach of its
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DSL network and increasing download speeds to 45 Mbps, with 90% receiving 75 Mbps and
70% receiving 100 Mbps.” CenturyLink is following a similar strategy.

Those who have pointed to Verizon's decision not to expand its FiOS coverage any
further to suggest that fiber-to-the-home (FTTH) is moribund outside of its current service area
did not count on Google Fiber. After beginning in Kansas City and expanding to Provo and
Austin, Google recently announced its intention to extend FTTH coverage to thirty-four
additional citics.

In addition, wireless broadband providers are in a race to buildout LTE. Although some
commentators have questioned whether LTE can deliver the speeds needed to become viable
substitute to fixed-line broadband., industry studies indicale that I.'TE achicves an average
download speed of 12 Mbps and peak download speeds of 50 Mbps when viewers only need 8
Mbps to view high-definition television (HDTV). In addition, the LTE market allows for
competition among multiple providers. Verizon completed its LTE buildout in mid-2013 and
now scrves 96% of the U.S. population. AT&T’s LTL network reached 85% of thc U.S.
population by the end of 2013 and plans to reach 96% by the end of 2014. Sprint and T-
Mobile each reached roughly two-thirds of the U.S. population by the end of 2013 and are
hurrying to finish their deployments. And waiting in the wings is the next-generation technology
known as LTE Advanced, which is already delivering of 150 to 300 Mbps in South Korea and
Australia. It thus comes as no surprise that 10% of U.S. households have abandoned fixed-line
scrvice and rely entirely on mobile devices for their Internet access. This number is only likely
to increase in the future.

B. Peering and Transit

Cable operators also enter into contracts with other Internet service providers (ISPs) to
exchange traffic originating or lerminating on other networks. Typically, the originating ISP is
the only one to receive direct payment from end users. Because the terminating ISPs also incur
costs, the traditional rule was that the originating ISP would make what is known as a transit
payment to compensate the terminating ISP for the costs it incurs serving the originating ISPs
customers. If traffic is roughly symmetrical, 1SPs can reduce costs by foregoing moniloring and
billing for the exchange of traffic and instead calling it a wash, a practice commonly known as
settlement-free peering. Such arrangements make economic sense only if the traffic exchanged
is symmetrical. If traffic becomes out of ratio, peering contracts typically call for transit-style
payments. Thus, although peering is often misrepresented as zero-price interconnection, it is
more properly regarded as a form of barter and is conditional on an even exchange.

Consider what would happen if one of the parties to a peering contract suddenly
increased the amount of traffic that it was handing off to the other party for termination. The
terminating ISP would have to incur significant costs to terminate the traffic. Certainly, the
originating ISP would like the terminating ISP to bear all of the costs of doing so. Conversely,
the terminating ISP would like the originating ISP 1o pay for the costs, as required by the typical
peering contract. Both parties benefit from delivering greater value to the end users. The usual
solution would be for both parties to bear part of the costs.

Indeed, this is exactly what appears to be occurring in the recent interconnection
agreement between Comcast and Netflix. Netflix has been a spectacular success, growing to

Christopher 8. Yoo, Technological Determinism and Iis Discontents, 127 HARV. L. RLV. 915,919 (2014).
¢ Id at 923-26.
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roughly one-third of all primetime Internet traffic in the U.S. Like any for-profit company:, it
would prefer it if the ISPs bore as much of the burden of the additional costs of carrying this
traffic as possible. Indeed, that is the gist of its Open Connect program, which requires ISPs to
terminate Netflix traffic for free. Some ISPs have embraced Open Connect. Others have
resisted. All of this is a natural part of healthy bargaining process. As in the typical case, both
sidcs reached an interconnection agreement that divides the costs. The terms represent nothing
more than a garden-variety bargain over price that characterizes every arms-length cconomic
transaction.

Although some have suggested that such interconnection agreements represent network
neutrality violations, network neutrality only applies to how traffic is handled within an ISP’s
network. [t does not apply to how the traffic arrives at an ISP, which inevitably travels by paths
of different lengths and incurs different costs as it traverses a system composed of 30,000
separate networks tied together through arms-length interconnection agreements. Indeed, this is
why the Open Internet Order specified that it does not apply to interconnection agrecments® and
why FCC Chairman Julius Genachowski made clear that the Open Internet Order does not apply
to interconnection disputes, such as the prior dispute between Comeast and Level 3.'°

The Comcast-Netflix interconnection agreement appears to be nothing more than a
typical case of such bargaining. The agreement reduces Comcast’s costs. The impact on Netflix
is ambiguous: while it now must pay Comcast to terminate its traffic, it no longer needs to pay
the third-party ISP on which it previously relied to reach Comcast in a classic ease of efficiencies
through cutting out the middleman. Although some have suggested that this might Icad to a net
reduction in Netflix’s costs, that information is confidential and cannot be verified. In any event,
interconnection represent a trivial revenue stream for Comcast and a tiny portion of Netflix’s
cost structure, which is dominated by program acquisition costs, which means that the
transaction is unlikely to have any material effect.'!

In addition, interconnection in the Internet space is fundamentally different from carriage
agrecmients in cable television. In cable television, the failure to come to an agreement means
that subscribers cannot receive particular content. With respect Lo the Internet, multiple ways to
reach consumers always exist. In fact, Comcasl maintains 40 settlement-free peering
relationships and over 8,000 paid transit relationships. That means that edge providers will
always have some way (0 reach Comcast customers cven if they are unable to reach an direct
interconnection agreement. The only bargaining advantage that Comcast would enjoy is the
different between the direct intcrconnection terms and the cost of Netilix’s next-best
interconnection option. Although some have speculated that Comcast might still be able to
discriminate against Netflix traffic flowing over other paths, that traffic is mixed with the traffic
of other end users, which would require Comcast to inspect all of the traffic coming through that
connection, which would be unrealistic and prohibited by Comcast’s commitment to abide by the
terms of the Open Internet Order.

As an added benefit, absent the interconnection agreement, all of Comcast’s customers
would have had to bear the costs of Netflix’s increase in traffic regardless if they used Netflix or

9

o Preserving the Open Tnternet, Report and Order, 25 F.C.C.R. 17905, 17944 n.209 (2010).

Network Neutrality and Internet Regulation: Warranted or More Economic Harm than Good?, Hearing
before the Subcomm. on Communications and Technology, H. Comm. on Energy and Commerce, 102d Cong., 1st
]Sess. 102 (2011), available at hitp://www.gpo.gov/fdsys/pkg/CHRG-1 12hhrg65940/pdf/CHRG-112hhrg65940.pdf.

! Dan Rayburn, liere 's How the Comcast & Netflix Deal Is Structured. with Data & Numbers, STREAMING
MEDIA BI.OG, Feb. 27, 2014, http://blog.streamingmedia.com/20 1 4/02/heres-comeast-netflix-deal-structured-
numbers.html,
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not. The interconnection agreement promotes fairness by ensuring that those who derive the
benefits are the ones who end up paying for it. The elimination of zero-cost pricing also avoids
the problems that arise when edge providers have no incentive to economize on the volume of
traffic they send, as well as address the legal concems raised by Judge David Tatel in his
decision in Verizon v. FCC."?

Any remaining concerns should be eliminated by the fact that Comcast has commitlted to
abide by the terms of the FCC’s Open Internet Order even though it was struck down by the
courts, In fact. the merger would extend this benefit to all of Time Warner Cable’s customers as
well.

Conclusion

In closing, it bears keeping in mind how dynamic and unpredictable this sector has been.
Consider February 29, 2000, when Time Warner was before this Committee to discuss its merger
with America Online. What many predicted would be the end of history ended up simply being
the end of $200 billion in Time Warner shareholder value. In addition, just a few short years
ago, many argued that fiber-to-the-home would soon consign the cable industry to the dustbin of
history. These episodes underscore how casy it is to hypothesize problems that never materialize
and how easy it is to forget that innovation and willingness to undertake commercial risk have
created greater consumer benefits than anyone could have anticipated.

: Verizon v. FCC, 740 F.3d 623, 658 (D.C. Cir. 2014).
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QUESTIONS SUBMITTED TO JAMES L. BOSWORTH, JR., BY SENATOR KLOBUCHAR

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

James Bosworth, Back9Network

The FCC conditioned its approval of the Comcast-NBC merger on the company agreeing to a
prohibition from favoring its own NBC content or discriminating against small, unaffiliated
programmers. After three years of proceedings, the Tennis Channel won an FCC decision and
appeal that ordered Comcast to take the channel oft a little watched digital tier and place it with the
other sports channels. Comcast appealed that decision to the D.C. Circuit and it was overturned.
Another independent programmer, Bloomberg News, spent millions to enforce the merger
conditions to have its channel placed in the channel neighborhood of an NBC-owned rival. In your
expericnce as an independent programmer with content that would compete with an NBC-owned
channel, do you believe that Comcast has lived up to its obligations under the NBC Universal
merger?
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QUESTIONS SUBMITTED TO DAVID L. COHEN BY SENATOR KLOBUCHAR

Senator Klobuchar’s QFRs

“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

David Cohen, Comeast

1.

Set top boxes are consumers’ gateway to content. As 1 said in the hearing, | am
encouraged by Time Warner Cable’s plan to make its content available without the use of
a set top box rental. At the hearing, you said the X1 box will give Comcast consumers
the “same experience” as a Time Warner Cable customer watching on a Roku. Does this
mean that the X1 will be an “open” platform and Netflix, Hulu and others will be allowed
onto the platform on the same terms they gain access to independent, third party
platforms like Roku and Apple TV? Furthermore, will Comcast give full access to its
content without requiring a set top box rental?

Competition from online video services and devices is an important to consumers. Roku
and PlayStation 3 offer their users” access to HBO Go if they are paying HBO
subscribers on any MVPD, but Comcast has refused to “authenticate” Roku users’ HBO
accounts since 2011. Why has Comcast refused to authenticate HBO Go on the Roku
and PlayStation platforms? What assurances can you provide that Comcast will not use
authentication as a tool to deny content to competitive third-party, internet-connected set
top boxes?

Comcast agreed to offer affordable broadband service to low income households as a
condition of the NBC Universal merger. The program has enrolled about 10 percent of
eligible households, that’s roughly 300,000 homes. We have heard concerns about how
the program criteria can be difficult to meet. For example, a household must not have
had a Comcast subscription in the past 3 months. Another requirement is to have a child
eligible for the National School Lunch Program. What about households with small
children not yet in school, households without children, or seniors? 1s Comcast willing to
reconsider these requirements? What is Comcast doing to get more than 10 percent of
eligible households signed-up?

At the hearing, you said that Comcast carries 160 independent networks. Can you please
provide a list of these 160 indcpendent networks?
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QUESTIONS SUBMITTED TO GENE KIMMELMAN BY SENATOR KLOBUCHAR

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Gene Kimmelman, Public Knowledge

Comeast owns the NBC Universal suite of content — including must-have channels like Bravo
and USA Network, and several regional sports networks. Competitive video providers in Time
Warner’s footprint will now have to buy NBC programming from Comcast. For competitors this
cost must be passed on to its consumers. Will the merged company’s larger presence throughout
the country, especially in major markets like New York and Los Angeles, give it even more
leverage to charge its competitors more for the Comcast-NBC suite of programming? Could the
merger impact prices for consumers who are served by MVPDs outside of Comcast and Time
Warner Cable’s footprint?
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QUESTIONS SUBMITTED TO ARTHUR T. MINSON, JR., BY SENATOR KLOBUCHAR

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Arthur Minson, Time Warner Cable

In a January earnings call, CEO Rob Marcus announced the launch of a new customer
experience, called “TWC Maxx™ and that will triple Internet speeds for customers with our most
popular tiers of service, add more community WiFi, [and] dramatically improve the TV
product.” In your testimony, you say that as a result ol the merger, Time Warner Cable
customers will benefit from higher speed data services and Comcast’s next generation X1
platform. Are these the things that Time Warner Cable was already planning to offer to
consumers if the merger didn’t occur?
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QUESTIONS SUBMITTED TO CHRISTOPHER S. YOO BY SENATOR KLOBUCHAR

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Professor Yoo, University of Pennsylvania

In the Comcast-NBC order, the FCC said the company would have “the incentive and ability to
hinder the development of rival online offerings.” A Comcast filing made in connection to the
NBC Universal merger assumes that this type of “cord cutting” household would download 288
GB of television content per month. Given the filing is from 2010, the estimate is based on a
viewing mix of standard-definition and high-definition content. An all HD mix more in line with
today’s viewing habits requircs significantly more data, not to mention greater bandwidth.
Furthermore, today, consumers often want to their broadband connections to stream online video
on multiple devices in their home. Confining your analysis to broadband technologies that fit
these criteria, which are suitable substitutes to cable broadband? What percentage ot this market
does Comcast control?
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QUESTIONS SUBMITTED TO DAVID L. COHEN BY SENATOR FRANKEN

Senate Judiciary Committce Hearing
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”
uestions for the Record Submitted by Senator Al Franken for David Cohen

Please identify Comeast’s most popular bundled service offering, its most popular cable
television offering, and its most popular standalonc broadband otffering, and, for each of
these offerings, please provide the inflation-adjusted consumer price for cach ycar from
1995 to the present. If it is not possible to provide these data on a national basis, pleasc
provide them for any Minnesota markets in which Comcast operates and for Comcast’s
top four markets. Please also provide Comcast’s net income and profit margins for those
years.

The Star Tribune has reported that Comcast customers in Eagan, Minnesota, have been
subjected to new charges and rising prices since Comcast petitioned the Federal
Communications Commission (FCC) to revoke the city’s authority to regulate cable rates.
For example, the Star Iribune reported that customers now are required to pay $2 per
month per television for adapters that previously were included in their cable
subscriptions. Many consumers are concerned that they will continue to be squeezed,
particularly without local safeguards in place.

a. For the past ten years, please identify all instances in which Comcast has
challenged or is challenging a local government’s authority to regulate cable rates.
Please provide a brief description of the nature and outcome of each challenge.
For all successful challenges, please state whether Comcast subsequently raised
cable prices or imposed new charges in the market.

b. Please identity all markets in which Time Warner Cable (TWC) or Comcast
currently is subject to local rate regulations.

¢. If Comcast is permitted to acquire TWC, will Comcast challenge local regulatory
authority in any of the markets listed in Question 2(b)? If so, please explain.

Comcast announced plans to divest systems containing approximately 3 million video
customers as part of its proposed acquisition of TWC. Comecast says that the divesture
will keep its sharc of the national multichannel video programming distribution (MVPD)
market at or below 30%.

a. Plcase identify any local markels in which Comcast has at least a 50% share of
the MVPD market.,

b. Please identify any local markets in which Comeast has at least 50% of the total
consumers who subscribe to both MVPD services and broadband Internet
services.

c. What criteria will Comcast use to determine which systems to divest? Will

average revenue per user be among the factors that Comeast considers?
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d. Will the divested systems be spun off into a new company, sold to competing
MVPD companies, or divested in a different manner?

e. If the divested systems are spun off into a new company, would former TWC
executives be disqualified from holding ownership or management interests in the
company or otherwise be limited in their ability to profit from the new company?

f. Data from Leichtman Research Group indicate that Comeast would have to divest
more than 4.5 million MVPD subscribers to keep its national market share below
30% and that a post-acquisition Comcast would hold nearly 32% of the MVPD
market if it divested only 3 million consumers. Please describe in detail the
calculations that Comcast has used to determine that divesting approximately 3
million customers will fulfill its commitment to control no more than 30% of the
national market.

With more than 20 million subscribers, Comcast currently holds about 24% of the
national broadband market. During a February 13 conference call, you were asked to
estimate Comcast’s expected post-acquisition percentage of the national broadband
market. At the time, you said that you were unable to answer the question because you
“ha[d]n"t run those numbers.” By some estimates, a post-acquisition Comcast would
hold approximately 40% of the national broadband market, and Comcast’s market share
is even higher in many local markets.

a. What percentage of the national broadband market will Comcast hold if it is
permitted to acquire TWC? Please describe the methodology and the data used to
arrive at your estimate.

b. Why didn’t Comcast estimate its post-acquisition share of the national broadband
market before announcing its proposed deal with TWC, as it did with respect to
its estimatcd post-acquisition share of the MVPD market?

A December 2013 FCC report indicates that ahout 30% of people live in areas with one
or fewer providers of Internet service offering downstream speeds of at least 10 mbps and
that about 67% of peoplc live in areas with two or fewer such providers.

a. Please identify any local markets in which Comcast is the only Internet service
provider offering average downstream connection speeds of at least 10 mbps.

b. Please identify any local markets in which Comcast is one of only two Internet
service providers offering average downstream connection speeds of at least 10
mbps.

c Please identify any local markets in which Comeast has at least a 50% of

subscribers with average downstream connection speeds of at least 10 mbps.
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d. How would your responses to Questions 5(c), (d), and (c) change if you were to
exclude competitors that do not also offer MVPD services?

Comcast’s net neutrality obligations expire in January 2018. Will you commit to abide
by those obligations — including the anti-blocking and anti-discrimination requircments —
beyond that date regardless of whether the Federal Communications Commission (FCC)
has implemented new net neutrality rules by that time?

In light of the D.C. Circuit Court of Appeals® decision in Verizon v. FCC, some have
suggested that the FCC will be unable to promulgate new net neutrality rules that
withstand judicial scrutiny unless the FCC reclassifies broadband service as a
telecommunications service, thus subjecting broadband service to common carrier
requirements. Comcast has resisted such reclassification, arguing that the FCC should
instead attempt once again o promulgate net ncutrality rules under section 706 of the
Telecommunications Act, despite the apparent challenge of drafting effective rules that
prevent broadband service providers from discriminating against content while
simultaneously treating those providers as something other than common carriers.

a. Do you agrec with the foregoing characterization of the issue and of Comcast’s
position? If not, please identify those aspects with which you disagree and
explain your disagreement.

b. Consistent with the Verizon decision, please cxplain how the FCC could draft
new and effective net neutrality rules without reclassifving broadband service as a
telecommunications service.

As noted on page 136 of the Public Interest Statement that Comeast and TWC filed with
the FCC, Internet trallic [lows along a complex system of Internet backbone networks,
content delivery networks (CDN), and Internet service providers’ (ISPs) networks.
Generally speaking, these networks interact with each other either through peering or
transit arrangements.

a. How many peering relationships does Comcast currently have with backbone
networks, CDNs, and other 1SPs?

b. Of the relationships identitied in Question 8(a), how many are settlement free?

c. Has the ratio of Comecast’s settlement-free peering relationships to its overall
peering relationships increased or decreased over time?

d. What factors does Comcast take into account when deciding whether to enter into,
terminate, or maintain a settlement-[{ree peering arrangement?

e Please provide an overview of the nature of Comicast’s transit rclationships,
including the number of such relationships, the reasons that Comcast enters into
such relationships, the types of networks with which Comcast typically enters into
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transit relationships, and ways that Comcast expects thesce relationships to change
it it is permitted to acquire TWC.

f. Have any backbone networks, CDNs, or other ISPs offered to incur the costs
necessary to upgrade connections between their network and Comecast’s network
in exchange for an ongoing settlement-free peering relationship? If so, please
identify any such offers and explain the outcome of the offer. If Comcast has
rejected any such offers, please explain why.

In its February 2014 USA Internet Scrvice Provider (ISP) Speed Index, Netflix reported
an average speed of just 1.68 mbps for Comcast’s customers, ranking Comcast 51st out
of 60 ISPs in the Index.

a. How do these speeds compare to those at which Comcast’s customers were able
to access streaming programming through Comcast’s Xfinity service or other
Comcast-affiliated services during this period?

b. Fifty ISPs, each of which 1s smaller than Comcast, outperformed Comcast during
this period, even though each ISP’ presumably experienced an approximately
similar per customer demand for Netflix traffic. How does Comcast explain its
uniquely poor performance during this period?

c. Does Comcast maintain similar performance data with respect (o the speeds at
which traffic reaches its customers? If so, does Comeast disclose those data to
consumers? If it maintains but does not disclose such data, please explain why
this is the case.

In August 2012, the advocacy group Public Knowledge filed a petition with the FCC,
challenging Comcast’s use of data caps. 1 share Public Knowledge’s concern that data
caps could be used to discriminate against nonaffiliated content and (o increase
consumers’ costs.

a. Please explain Comcast’s policies with respect to the use of data caps, including
the amount of data allowed under the caps and the costs to consumers for data
usage above those caps.

b. How many Comcast customers currently are subject to data caps? If different
customers arc subject to different caps, please specify that in your answer.

c. Of customers who are subject to data caps, what percentage of customers exceed
the caps? What is the average additional cost to thosc consumers?

d. Has Comcast ever exempted Comcast-affiliated content or programs from the datz
caps that Comcast has imposed on consumers? If so, pleasc explain.
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e If Comcast is permitted to acquire TWC, will it impose data caps on its newly
acquired customers?

f. Has Comcast conducted any studies or analysis to determine whether imposition
of data caps result in Comcast receiving increased average revenue per user? If
so, what have been the results of those studies or analyses?

I'rom the day Comcast announced its proposed acquisition of TWC, it has argued that the
deal will give Comcast the economies of scale it needs to remain competitive and
innovative. However, fewer than six months beforc the deal was announced, Comcast’s
Chief Financial Officer (CFO) disavowed those claims in a conference call with a
Goldman Sachs analyst, brushing off the suggestion that cable consolidation presented
“very accretive opportunities” and saying: “[{I]t’s a financial decision in terms of getting
larger. We think we have scale. [ think people who are talking about it are looking for
the benefits of scale whether it be on the programming side or the technology side, and [
think we’ve already executed on that.” How do you reconcile Comcast’s argument
betore the FCC with its CFO's statements to the Goldman Sachs analyst?

Please identify each instance in which Comcast has been involved in a dispute regarding
access to or carriage ot a Regional Sports Network in the past ten years. For each case
cited, please identify the parties to the disputc and provide a brief description of the
dispute and its ultimate resolution,

In 2012, the Washington Post reported that Comceast was prepared to launch the Internet
Essentials program in 2009 but chose to delay implementation until Comcast secured
regulatory approval for its merger with NBC Universal. The Washington Post suggested
that Comcast viewed the program as a bargaining chip in the regulatory proceedings, and
it quoted you as saying, “I held back becausce 1 knew it may be the type of voluntary
commitment that would be attractive to the chairman [of the FCC].” Is this quotation
accuratc?

In June 2012, the FCC cntcred a consent decree requiring Comcast to implement certain
reforms with respect to Comcast’s standalone broadband offering. The consent decree
was intended to bring Comecast into compliance with a condition imposed as part of the
Comcast-NBC Universal deal to mitigatc risks of excessive product bundling. The
conscnl decree mandated a program to train employecs about Comcast’s standalone
offering. Nonetheless, during a February 13 conference call with Wall Street analysts,
Comecast’s CFO said that he was “confident that revenue opportunities exist by including
greater bundling penetration in residential,” and, on a March 10 conference call, he
reiterated that Comcast “would scek to bundle more” and that it would train its call centes
and service employees to “upsell” and bundle better, Would it be unreasonable for
someone 1o perceive a conflict between (he dictates of the consent decree and the
intentions reflected in Comcast’s CFQ’s statements?

Municipal broadband networks have the potential to introduce competition in markets
where consumers have limited choices for broadband service.
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Please identify any instancc in which Comcast has opposed development of a
municipal broadband network or lobbied a state to impose restrictions on such
networks and please describe Comcast’s rationale for doing so.

Do you agree that citizens should be able to determine for themselves, through
local officials, whether they are offered broadband services through municipal
enterprises or public-private parinerships?

Docs Comcast include a binding, pre-dispute arbitration clause in its consumer contracts?
If so, plcase answer the following questions:

€.

When did Comcast begin using its arbitration clause?

Does the arbitration clause include either a class action or class arbitration
prohibition?

In the five years beforc Comcast began using its arbitration clausc, how many
consumer-related complaints were brought against Comcast in court? Of these,
how many proceeded as collective or class actions, cither to settlement or a final
judgment?

In the years since Comcast began using its arbitration clause, how many
consumer-related complaints have been brought against Comcast in arbitration?
Of these, how many proceeded as collcctive or class actions or as collective or
class arbitrations, either to settlement or to final judgment?

What is Comcast’s rationale for subjecting consumer claims to arbitration instead
ol giving consumers the option of pressing their claims in court?

Do you agree that class actions or class arbitrations can be an effective way for
consumers to hold corporations accountable for relatively low-value claims that
otherwise might not be litigated? If not, please explain your answer.

Does Comcast currently negotiate with TWC with respect to TWC carriage of Comeast-
affiliated programming? If so, how often do those negotiations take place? What are
Comcast’s objectives during those negotiations?

Some content producers may seek out alternative delivery mechanism (ADM)
arrangements as a means to gain additional exposure for their work at costs that
potentially are lower than those associated with traditional MVPD carriage deals. ADMs
could become impractical, however, if MVPD companies’ contracts include most favored
nation (MFN) provisions, which generally provide that the MVPD company is entitled to
the terms that the content producer offers other distributors.
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a. Do you agree with the foregoing statement? If not, please identify those aspects
with which you disagree and explain your disagreement.

b. Does Comecast require content produccrs to agree to MFNs as a term of carriage
on Comcast’s distribution platforms?

MVPD companies generally reserve from the television networks about two minutes per
hour of advertising for the MVPD companies to sell. These two minutes per hour
generate billions of dollars in annual revenue for the MVPD industry. National
advertisers generally purchase advertising time from the MVPD companics through NCC
Media, a buying cooperative that represents MVPD companies.

a. Do you agree with the foregoing statement? If not, please identify those aspects
with which you disagree and explain your disagreement.

b. What is Comcast’s current ownership interest in NCC Media?
c. If Comeast is permitted to acquire TWC, what will be its ownership interest in
NCC Media?

Last year, Comcast was sued {or its alleged practice of retaining customers’ personal
information — including Social Security numbers and credit card numbers — long after
customers cancelled their Comcast accounts. What personal data does Comcasl collect
from its customers? And what are Comcast’s policies with respect to retention,
minimization, and expungement of such data?
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QUESTIONS SUBMITTED TO ARTHUR T. MINSON, JR., BY SENATOR FRANKEN

Senate Judiciary Committee Hearing

“Examining thec Comcast-Time Warncr Cable Merger and the Impact on Consumers”

uestions for the Record Submitted by Senator Al Franken for Artie Minson

Please identify Time Warner Cable’s (TWC) most popular bundled service offering, its
most popular cable television offering, and its most popular standalone broadband
offering, and, for each of these offerings, please provide the inflation-adjusted consumer
price for each year from 1995 to the present. If it is not possible to provide these data on
a national basis, please provide them for any Minnesota markets in which TWC operates
and for TWC’s top four national markets. Please also provide TWC’s net income and
profit margins for those years.

Page 2 of the Public Intercst Statcment that Comcast and TWC submitted to the Federal
Communications Commission (FCC) says that TWC “has plans to improve speeds and
further digitize its network.” Page 28 similarly provides that “TWC announced earlier
this ycar a multi-year plan to upgrade its network and enhance its services.”

a. Please explain those plans, including any goals and timetables that TWC has set
for network upgrades.

b. Was Comcast’s development of new broadband capabilitics, including DOCSIS
3.1, amotivating factor in TWC’s decision to develop and implement its upgrade
plans?

c. Has TWC changed its plans, including the timetable for such plans, in light of
Comcast’s proposed acquisition of TWC?

1f Comcast’s acquisition of TWC is approved, certain TWC executives will receive
substantial severance compensation packages, which arc often called golden parachutes.

a. Plcase identify the recipient of any golden parachute that is worth at least $1
million, and please specify the value of such golden parachute.

b. Please explain the business justification for the golden parachutes identificd in
question 3(a)

c. Please explain how the golden parachutes identified in question 3(a) serve the
public intcrest.

d. Would the public interest be better served if funds in excess of $1 million for the
golden parachutes listed in question 3(a) were instead invested in broadband
service for rural and low-income communities?

A December 2013 FCC report indicates that about 30% of people live in areas with one
or fewer providers of Internet service offering downstream speeds of at least 10 mbps and
that about 67% of people live in areas with two or fewer such providers.
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a. Please identify any local markets in which TWC is the only Internet service
provider offering average downstream connection speeds of at least 10 mbps.

b. Please identify any local markets in which TWC is one of only two Internet
service providers offering average downstream connection speeds of at Icast 10
mbps.

. Please identify any local markets in which TWC has at least a 50% of subscribers

with average downstream connection speeds of at least 10 mbps.

d. How would your responses to Questions 4(a), (b), and (c) change if you were to
exclude competitors that do not also offer multichannel video programming
distribution MVPD services?

Please identify any local markets in which TWC has at least a 50% share of the MVPD
market.

Does TWC currently negotiate with Comcast with respect to TWC carriage of Comeast-
affiliated programming? If so, how often do those negotiations take place? What are
TWC’s objectives during those negotiations?

On February 12, Bloomberg News reported that TWC was in negotiations with Apple
about an April unveiling of Apple’s new set-top box. Were those reports accurate? If so,
what is the current status of those negotiations? Have they been affected by Comcast’s
proposed acquisition of TWC, which was announced the next day?

Does TWC include an arbitration clause in its contracts with consumers? Il so, in what
ways is that arbitration clause different from that included in Comeast’s contracts with
consumers?

During a Judiciary Committee hearing that I chaired in December about mandatory, pre-
dispute arbitration, a professor from Cardozo Law School testified that TWC had begun
charging consumers $3.95 per month for a modem that previously had been included with
customers’ subseriptions. The witness said that TWC had not provided notice of the
charge and had not provided a method for consumers to avoid the fee, even if the
consumers had been on fixed price plans. The law professor testified that a lawsuit
challenging the new charges had been forced into arbitration.

a. Did TWC recently begin charging consumers for modems that the consumers
previously received without charge?

b. Did TWC provide its consumers with notice specifically explaining that the new
charge?



10.

11.

12.

161

c. Please provide an update on the status of the lawsuit challenging the new charge,
noting whether it was brought as a class action and whether and how it was
resolved.

Please identify any areas in which TWC offers its customers a better value or experience
than that which Comcast offers ils own customers.

Please identify each instance in which TWC has been involved in a dispute regarding
access to or carriage of a Regional Sports Network in the past ten years. For each case
cited, please identify the parties to the dispute and provide a brief description of the
dispute and its ultimate resolution.

Please describe TWC’s policies and practices with respect to the use of data caps for
broadband subscribers.
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QUESTIONS SUBMITTED TO JAMES L. BOSWORTH, JR., BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. BOSWORTH

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?
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QUESTIONS SUBMITTED TO DAVID L. COHEN BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. COHEN

Some have expressed concerns based on the fact that Comcast and Time Warner
create some of their own content. Will the merger enhance the company’s ability
to restrict competing content providers from distributing their programs to a
significant number of consumers through its distribution channels? In addition,
what assurances can you provide the Committee that the newly combined company
will not withhold its own programming content from competing TV and Internet
providers?

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

How will the proposed merger impact cable advertising? Currently, I understand
that cable networks allow cable companies to keep 2 minutes per hour of
advertising, which permits small businesses to advertise in a cost-effective way on
national programming. Comcast and Time Warner Cable already control a
substantial part of this cable advertising market, and a combined Comcast-TWC
would consolidate that control over this $5.4 billion market. How can you assure
the Committee that this dominant control of the market won’t result in limiting the
access that small businesses have, and that it won’t result in higher advertising
costs, which are then passed on to consumers?

If the proposed merger is approved and Comcast-TWC has a dominant position in
the local spot advertising market, wouldn’t that make it more difficult and
expensive for local businesses to advertise in the spot market? Would there be an
incentive to sell more spots at higher prices to national and regional advertisers,
giving local small businesses fewer options and forcing them to pay higher prices?
What are the implications for others in the cable television community — for
example, independent cable systems, satellite carriers and other cable advertising
companies — if they cannot get access to the spot advertising market other than
through Comcast?
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So called “cord cutting” is becoming more and more popular, especially as
companies like Netflix and Hulu gain traction. Comcast controls the internet
connections that many people use to access these sites. But because Comcast also
provides cable television access, it could have an interest in preventing people
from cutting the cord. What assurances can you give the Committee that it won’t
use its control of the internet infrastructure to stop consumers’ ability to “cord
cut?”

The Comcast consent decree with DOJ and the FCC Conditions to the NBC
Universal transaction forbid Comcast from limiting or using incentives to limit a
cable programmer from selling its contert to an online video distributor. Since
September 2011, has your company entered into or modified any program carriage
agreements that contain contractual provisions which create a financial
disincentive for programmers to sell their programming on an online video
distributor?
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QUESTIONS SUBMITTED TO GENE KIMMELMAN BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. KIMMELMAN

In your opinion, should Congress take additional steps to ensure access to the
Internet for content, service and application providers, as well as for consumers?
Or are existing laws and policies sufficient to deal with potential anti-competitive
behavior?

We currently have a hodgepodge of regulations that regulate the communications
sector. Common Carriers are regulated like a telephone company from 1982 when
they had a monopoly on voice services. Today, Comcast and Time Warner Cable
are both competing with telephone companies not only for broadband customers,
but for voice customers as well. Do you believe that today’s regulatory regime that
places burdensome regulations on the telephone company but not on the cable
company, gives the cable company a market advantage?

In your opinion, what will be the effect of the merger on regional sports
programming costs, which are necessary for other video providers to offer in order
to maintain a viable service?

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

What are the implications of this merger for open access and peering in the
broadband market? How does the proposed transaction affect competition in the
market for “last mile’ interconnection services?

What effect will the merger have on competing set-top boxes like Roku and Apple
TV?

Some are concerned that this merger is bad for content providers because a
combined Comcast-Time Warner Cable would be too powerful of a gatekeeper.
However, others view this merger as a possible signal that the industry is
transitioning from a cable television system of the past to a new system. Could
this merger break down some of the walls of innovation and shift from a licensing
model to a more direct IP-enabled model?
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Things are changing in how we view television — every day there are more ways to
watch our shows, movies and other content. Comcast and Netflix have reached a
deal and it has been rumored that Apple and Comcast have had discussions about
providing service for Apple TV. Both of these entities are Comcast competitors.
How does this co-opetition benefit consumers? How does it affect the industry?
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QUESTIONS SUBMITTED TO ARTHUR T. MINSON, JR., BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. MINSON

Some have expressed concerns based on the fact that Comcast and Time Warner
create some of their own content. Will the merger enhance the company’s ability
to restrict competing content providers from distributing their programs to a
significant number of consumers through its distribution channels? In addition,
what assurances can you provide the Committee that the newly combined company
will not withhold its own programming content from competing TV and Internet
providers?

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

How will the proposed merger impact cable advertising? Currently, [ understand
that cable networks allow cable companies to keep 2 minutes per hour of
advertising, which permits small businesses to advertise in a cost-effective way on
national programming. Comcast and Time Warner Cable already control a
substantial part of this cable advertising market, and a combined Comcast-TWC
would consolidate that control over this $5.4 billion market. How can you Cable
assure the Committee that this dominant control of the market won’t result in
limiting the access that small businesses have, and that it won’t result in higher
advertising costs, which are then passed on to consumers?

If the proposed merger is approved and Comcast-TWC has a dominant position in
the local spot advertising market, wouldn’t that make it more difficult and
expensive for local businesses to advertise in the spot market? Would there be an
incentive to sell more spots at higher prices to national and regional advertisers,
giving local small businesses fewer options and forcing them to pay higher prices?
What are the implications for others in the cable television community — for
example, independent cable systems, satellite carriers and other cable advertising
companies — if they cannot get access to the spot advertising market other than
through Comcast?
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So called “cord cutting” is becoming more and more popular, especially as
companies like Netflix and Hulu gain traction. Comcast controls the internet
connections that many people use to access these sites. But because Comcast also
provides cable television access, it could have an interest in preventing people
from cutting the cord. What assurances can you give the Committee that it won’t
use its control of the internet infrastructure to stop consumers’ ability to “cord
cut?”
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QUESTIONS SUBMITTED TO RICHARD J. SHERWIN BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. SHERWIN

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

What are the implications of this merger for open access and peering in the
broadband market? How does the proposed transaction affect competition in the
market for “last mile’ interconnection services?
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QUESTIONS SUBMITTED TO CHRISTOPHER S. YOO BY SENATOR GRASSLEY

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC
MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR PROFESSOR YOO

We currently have a hodgepodge of regulations that regulate the communications
sector. Common Carriers are regulated like a telephone company from 1982 when
they had a monopoly on voice services. Today, Comcast and Time Warner Cable
are both competing with telephone companies not only for broadband customers,
but for voice customers as well. Do you believe that today’s regulatory regime that
places burdensome regulations on the telephone company but not on the cable
company, gives the cable company a market advantage?

In your opinion, what will be the effect of the merger on regional sports
programming costs, which are necessary for other video providers to offer in order
to maintain a viable service?

In your opinion, should Congress take additional steps to ensure access to the
Internet for content, service and application providers, as well as for consumers?
Or are existing laws and policies sufficient to deal with potential anti-competitive
behavior?

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

Are you concerned about any monopsony problems with this transaction? The
concern is that new online innovators are just starting to develop competitors to
cable, but many of them come from companies that need Comecast/TWC as both a
cable distributor and an ISP. Is this a valid concern?

Should we be wary of agencies using their merger review authority to pursue
policies that they do not otherwise have statutory authority to pursue? For
example, the D.C. Circuit recently said that the FCC did not have authority to
enforce its net neutrality rule. Should the FCC be allowed to now condition the
merger on Comcast’s agreement to comply with that same rule?

What are the implications of this merger for open access and peering in the
broadband market? How does the proposed transaction affect competition in the
market for “last mile’ interconnection services?
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Some are concerned that this merger is bad for content providers because a
combined Comcast-Time Warner Cable would be too powerful of a gatekeeper.
However, others view this merger as a possible signal that the industry is
transitioning from a cable television system of the past to a new system. Could
this merger break down some of the walls of innovation and shift from a licensing
model to a more direct IP-enabled model?

Things are changing in how we view television — every day there are more ways to
watch our shows, movies and other content. Comcast and Netflix have reached a
deal and it has been rumored that Apple and Comecast have had discussions about
providing service for Apple TV. Both of these entities are Comcast competitors.
How does this co-opetition benefit consumers? How does it affect the industry?
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QUESTIONS SUBMITTED TO JAMES L. BOSWORTH, JR., BY SENATOR HATCH

y

“Examining the Comecast-Time Warner Cable Merger and the Impact on Consumers”
Questions for the Record Submitted by
Senator Orrin G. Hatch

Questions to Mr. James L. Bosworth, Jr.:

1. During the hearing, Mr. Cohen noted that the issue of “a la carte™ programming is
complicated and that the result of an a la carte regime could be less choice and higher
costs for consumers. In contrast, others argue that a la carte programming would give
consumers access to more choices at lower prices. What would be the impact of
mandatory a la carte offerings on independent programmers such as Back9Network? In
particular, what would a la carte do to the launch and growth of new program services
like Back9Network?
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QUESTIONS SUBMITTED TO DAVID L. COHEN BY SENATOR HATCH

“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Questions for the Record Submitted by
Senator Orrin G. Hatch

Questions to Mr. David Cohen:

I.

During the hearing, you noted that the issue of “a la cartc™ programming is complicated
and that the result of an a la carte regime could be less choice and higher costs for
consumers. In contrast, others argue that a la carte programming would give consumers
access to more choices at lower prices. Please explain why you believe a la carte options
would not increase consumer welfare.

a. In addition to the direct effects on consumers, what would be the impact of
mandatory a la carte offerings on independent programmers? In particular, what
would a la carte do to the launch and growth of new program services, including
those targeted at niche interests?

During the hearing, you drew a distinction between “compliance” issues and
“interpretive” issues involving the FCC’s oversight of the NBCUniversal conditions and
your written testimony about that subject. Please clarify what you meant by this
distinction.

It is my understanding that so-called interconnection or peering atrangements—such as
the recently-announced deal between Comcast and Netflix—arc commercial agreements
to distribute the costs of upgrading network infrastructure to meet growing demand for
online video. 1understand that Internet providers and those that provide online video
content have different views about who should pay to upgradc network capacity. Despite
these differences, agreements such as the one between Comcast and Netflix suggest that
there is a market-based solution. From Comcast’s perspective, is this market-driven
approach working?

a. During the hearing, Mr. Kimmelman testified that the merger would give
Comcast more leverage not only in carriage negotiations with content providers,
but also in negotiations to provide Internet companies like Netflix direct access to
Comcast’s networks. How can we ensure that these agreements between Comcast
online content providers regarding how Internet traftic is delivered arc not
anticompetitive?

The rapidly-evolving set-top box is already starting to bridge the divide between online
streaming and the traditional cable viewing experience. Time Warner Cable was
reportedly collaborating with Apple on a next-generation set-top box, and now reports
indicate that Apple is considering a partnership with Comeast to create a new set-top box.
Some commentators suggest that such a partnership could provide exciting new
technology to consumers. But cable companies have historically been reluctant to let
third-parties control the viewing experience for their customers. How will this merger
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affect Comcast’s willingness to partner with others—in some cases, competitors—to
improve the viewing experience for consumers?

During the hearing, Mr. Bosworth contended that Comcast carries only 20} independent
networks. You testified that the number of independent networks is actually over 160.
Can you please clarify how you counted the number of independent networks that
Comcast carries for purposes of your testimony?

Since Comcast’s 2011 merger with NBCUniversal, have any independent channels been
dropped from any Comcast program lincups? If so, what was the reasoning? Does
Comeast drop independent stations when their Nielsen ratings exceed a certain level?

Independent programmers are concerned that further consolidation in multichannel video
programming distribution will make it more difficult for independent networks 1o securc
carriage. What criteria are used by Comcast to evaluate independent programming
networks for carriage? What criteria are used to determine if carriage of the independent
programming network should be in standard definition or high definition? Is Comcast
launching the high definition fceds of independent channels, or limiting them to standard
definition?
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QUESTIONS SUBMITTED TO CHRISTOPHER S. YOO BY SENATOR HATCH

“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”
Questions for the Record Submitted by
Senator Orrin G. Hatch

Questions to Professor Christopher S. Yoo:

1. During the hearing, you commented on the proposed merger of Comcast and Time
Warner Cable from the perspective of antitrust law. According to your legal analysis,
would this merger create—for either video or broadband—an industry structure resulting
in anticompetitive harms under established antitrust or communications law? In
particular, can you speak to the relevant markets at issue in that analysis?
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QUESTIONS SUBMITTED TO DAVID L. COHEN AND ARTHUR T. MINSON, JR.,

BY SENATOR GRAHAM

SENATOR LINDSEY O. GRAHAM
9 APRIL 2014
U.S. SENATE COMMITTEE ON THE JUDICIARY

QUESTIONS FOR THE RECORD FOR MR. DAVID COHEN AND MR. ARTHUR MINSON, JR.:

1.

I have heard concerns that the proposed Comcast/Time Warner Cable merger will hinde
the ability of independent television networks to get carried by cable providers. lHow
would the Comcast/Time Warner Cable merger affect the ability of independent
networks, like INSP (also known as Inspiration Network). to get carried by Comcast?

Why do independent tclevision networks, like INSP, that are fast growing and have
consistently increasing ratings - higher than a large portion of the higher-profile networks
carried - have to pay service providers, when those other networks actually get paid
licensing fees?
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QUESTIONS SUBMITTED TO JAMES L. BOSWORTH, JR., BY SENATOR LEE

Questions for the Record
“Examining the Comecast-Time Warner Cable Merger and lmpact on Consumers”
Senator Mike Lee
April 16, 2014

James L. Bosworth (Chairman and CEQ, Back9 Network)

1. In your testimony you argued that, given the bandwidth constraints of satellite and the current
valuation of advertising on programs streamed only on the internet, survival of independents
like your network depend on carriage by large cable companics like Comcast.

a. Assuming for a moment that this is the case, I'm curious as to whether you believe it is
the case that the size of a company like Comcast causes this difficulty or whether it is
merely the realities of the market that consumers are not needing or demanding new
programming sufficient to justify the existence of additional new content?
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QUESTIONS SUBMITTED TO DAVID L. COHEN BY SENATOR LEE

Questions for the Record
“Examining the Comcast-Time Warner Cable Merger and Impact on Consumers”
Senator Mike Lee
April 16,2014

David Cohen (Exec. VP, Comcast)

1. Some proponents of the merger have argucd that, because the price for video content is
increasing, if cable companies such as Comcast are to keep prices from rising, they must have
increased leverage (o negotiate better deals with content providers.

a. Do you believe content providers have more leverage than cable companies do in
negoliations over price? And do you believe this merger provides additional leverage so
as to be able to better negotiate price?

b. If you don’t believe the merger will increase your leverage with content providers, than
do you believe the merger will help you in the video market? If so, how?

[

Some critics of the merger have expressed concern that if this merger is approved, independent
programmers would not be able to survive without gaining access to Comcast—a situation that
would give Comeast significant power as a kind of gatekeeper to new content providers being
born. While you may disagree with this characterization, it seems that real opportunities for new
independents to thrive are lacking.

a. Inyour view, is the video market such that, cven if this merger were approved, a content
provider could gain enough prominence through other means of distribution to survive
cven without carriage on Comeast? Or would you argue instead that although being
carried by a cable provider such as Comcast is essential to an independent network, the
market is such that an independent network with valuable content will generally be able
to obtain a contract with Comeast and other cable companies?

b. What is your view of the requirement imposed during the acquisition of NBC Universal
requiring carriage of indcpendent networks, and do you believe a similar requirement is
appropriate in this case?
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QUESTIONS SUBMITTED TO GENE KIMMELMAN BY SENATOR LEE

Questions for the Record
“Examining the Comcast-Time Warner Cable Merger and Impact on Consumers”
Senator Mike Lee
April 16,2014

Gene Kimmelman (President and CEQ, Public Knowledge)

1.

Mr. Kimmelman, in your testimony you expressed concern with regard to the potential degree of
market power Comcast could have with respect to the purchasing of video content. This seems
to be a question of monopsony—the power of a buyer to dictate terms to a seller,

a. How could undue monopsony power harm consumers, and with respect to this
transaction in particular, what makes you concerned that the company’s purchasing
power could harm consumers?

With respect to the market for vidco programming, testimony was given during the hearing that
the combined company would have less than a 30 percent share of the market. And court
dccisions have confirmed that a share of less than 30 percent in the video market is insufficient
to raise competitive concerns.

a. How would you respond to those that argue that based on the fact that Comcast would
have less than 30 percent of the video market this transaction docs not pose competition
concerns?
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QUESTIONS SUBMITTED TO ARTHUR T. MINSON, JR., BY SENATOR LEE

Questions for the Record
“Examining the Comcast-Time Warner Cable Merger and Impact on Consumers”
Senator Mike Lee
April 16,2014

Arthur T. Minson (Exec. VP, Time Warner Cable)

1. Much of the discussion surrounding this merger has centered on the market for content providers
to sell content so that it may be accessed by consumers. Content providers and independent
networks argue that without being carried by major providers they cannot survive in the current
market.

a. What is your experience with respect to independent programmers and other content
providers and do you believe this merger could negatively affect their ability to thrive?
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RESPONSES OF JAMES L. BOSWORTH, JR., TO QUESTIONS SUBMITTED
BY SENATORS HATCH, KLOBUCHAR, GRASSLEY, AND LEE

“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”
Questions for the Record for James L. Bosworth Jr.

Question Submitted by Senator Hatch

During the hearing, Mr. Cohen noted that the issue of “a la carle” programming is complicated
and that the result of an a la carte regime could be less choice and higher costs for consumers. In
contrast, others argue that a la cartc programming would give consumers access to morc choices
at lower prices. What would be the impact of mandatory a la carte offerings on independent
programmers such as Back9Network? In particular, what would a la carte do to the launch and
growth of new program services like Back9Network?

Answer: The biggest impediment today to providing consumers access to more choices at lower
prices is the consolidation of cable companies in the major television markets. If this merger
goes through without sufficient conditions to protcct independent programmers, there will be
fewer programming options. The new Comcast would be the dominant provider in all 10 of the
top 10 markets and would be in 23 of the top 25 markets. New programmers with innovative,
quality programming will know that, to be successful long-term, they need Comcast to carry
them, and since Comcast is also one of the biggest program suppliers, it has no incentive to allow
new, independent programmers to rcach its audience.

There is some attractiveness to an a la carte offering, because it allows nctworks like
Back9ONetwork to compete for subscribers based on the quality of its content, and it would mean
that Back9Network would be available to all viewers who want to pay a specific fee to watch our
programming. Right now, cable subscribers pay for Comcast’s Golf Channel whether they
watch it or not — and very few of them do. In 2013, the Golf Channel averaged just 110,000
vicwers per day. out of the approximately 100 million American houscholds that receive pay
television service. We have developed quality programming that we know — based on our
market research — will have a significant audience. If that audience had a chance to see our
programming, and thc opportunity to purchase it at a low price on an a la carte basis. we believe
they would do so.

That said, Back9Network is not advocating an a la carte mandate. As you acknowledge, the
issue is complicated and we do not necessarily understand the potentially far-rcaching
implications of that policy change. All we want is the ability to compete and get our
programming to consumers where they watch and look for video programming. If consumers
had the ability to choose the channels delivered to them, we are confident many of them would
choose Back9Network. But as long as Comeast makes that choice for them, Comcast must be
held to the highest non-discriminatory standards, to ensure that independent programmers are
given a chance to compete.
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Question Submitted by Senator Klobuchar

The FCC conditioned its approval of the Comcast-NBC merger on the company agreeing to a
prohibition from favoring its own NBC content or discriminating against small, unaffiliated
programmers. After three years of proceedings, the Tennis Channel won an FCC decision and
appeal that ordered Comcast to take the channel off a little watched digital tier and place it with
the other sports channels. Comcast appealed that decision to the D.C. Circuit and it was
overturned. Another independent programmer, Bloomberg News, spent millions to enforce the
merger conditions to have its channel placed in the channel neighborhood of an NBC-owned
rival. In your experience as an independent programmer with content that would compete with
an NBC-owned channel, do you believe that Comcast has lived up to its obligations under the
NBC Universal merger?

Answer: No, it has not. The Federal Communications Commission conditioned its approval of
the Comcast-NBCU transaction on the requirement that Comcast “not discriminate in video
programming distribution on the basis of affiliation or nonaffiliation of vendors in the selection
of, or terms or conditions for, carriage, including in decisions regarding tiering and channel
placement.”' The Tennis Channel and Bloomberg proceedings are evidence that Comcast has
indeed discriminated based on affiliation. In thc Bloomberg News case, the Commission found
Comcast had not complied with a condition of the Comcast-NBCU Order by refusing to place
Bloomberg Television, a busincss news channel, in a news neighborhood.? The Commission
also noted Comcast’s increased “incentive and ability to discriminate on the basis of affiliation™
after its merger with NBCU.?

The real problem is more significant than what is evident in these high profile cases. Truly
independent programmers are shut out from scrious discussions with Comcast and do not have
the time and resourccs needed to pursue expensive, multi-year legal processes to demonstrate
discrimination.

Comcast has shown little interest in having productive discussions with us or evaluating our
content with the same standards it uses to launch golf and/or lifestyle networks. Comcast turned
us down when we approached them in the fall of 2012, We continued to approach Comcast and
provided it with a more-than-fair proposal. We met with them again on April 7, 2014, but we
have not had any productive or substantive discussions regarding carriage. We believe Comecast
has not given us a fair evaluation, as it promised to do for independent programmers under the
conditions of the NBCU merger, and we believe the reason for that is Comcast’s ownership of
one ol our major competitors — the Golf Channel.

! Applications of Comcast C orporation, General Llectric Company and NBC Universal, Inc. For Consent (o Assign
Licenses and Transfer Control of Licensees, 26 FCC Red 4238, 4287 (2011) (“Comcast-NBCU Order”).

2 In the Matter of Bloomberg, L.P., Memorandum Opinion and Order, MB Docket No. 1 1-104, at 722 (Sept. 26,
2013).

*Id at 933,
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The fears expressed by the Commission about the power a vertically integrated Comcast would
possess have come to fruition. The Commission found the proposed transaction posed a threat to
competition because “the combination of Comcast, the nation’s largest cable service provider
and a producer of its own content, with NBCU, the nation’s fourth largest owner of national
cable networks, will result in an entity with increased ability and incentive to harm competition
in video programming by engaging in foreclosure strategies or other discriminatory actions
against unaffiliated video programming networks.™ The Commission stated that “Comcast’s
extensive cable distribution network affords it the ability to use its video distribution market
position to harm other competing video programming firms and harm competition in video
programming.”*’

We have raised $30 million from investors who are committed to our network’s mission,
management leam, and business model. That investment is necessary to produce the high-
quality programming that consumers demand. Competition will be thwarted earlier in the
process if new programmers need to raise additional funding for lawyers to battle Comcast
simply as an entrance fee to compete.

* Comeast-NBCU Order at 4284.

* Id. at 4284-85. The Commission further found that the “transaction also increases Comcast's incentives to
discriminate in favor of its affiliated programming [because] [u]pon consummation of the transaction, Comcast will
compete with an increased pool of unaffiliated programming vendors offering content that viewers might consider
substitutes for its affiliates' programming content and against which it could potentially pursue foreclosure or
discrimination strategies in order to favor that content.” 4, at 4285-86.
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Question Submitted by Senator Grassley

Some have argued that free markets and a lack of government regulation have enabled
technological innovation and allowed internet services to flourish. Do you believe that imposing
new regulations could stifle innovation and inhibit the growth and deployment of broadband
services? In your view, should there be more or less government involvement in this industry?

Answer: As a programmer, we do not have the expertise to comment on the broadband industry.
We would note, however, that in the video programming industry, we will no longer have a truly
free market if this merger goes through. Instead, we will have one company — Comcast — that
can favor its own programming over competing programming from independent networks like
Back9Network. With Comcast controlling so much of the video market, and with other MVPDs
and satcllite distributors reluctant to launch new networks, the market is not free. Instead, it is
dominated by one company, Comcast, that will have virtual veto power over what new networks
get off the ground. This is not fair competition and a free market. It’s a stacked deck.

If the Comcast-Time Warner Cable deal is approved, we would ask regulators to impose
effective and enforceable conditions to guarantee that Comcast will not discriminate based on
alfiliation, with a streamlined complaint process, so that Comeast cannot hobble its competition
with drawn-out litigation and prohibitive legal fees.
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Question Submitted by Senator Lee

In your testimony you argued that, given the bandwidth constraints of satellite and the current
valuation of advertising on programs streamed only on the internet, survival of independents like
your network depend on carriage by large cable companies like Comcast.

a. Assuming for a moment that this is the case, I’m curious as to whether you believe it is
the case that the size of a company like Comcast causcs this difficulty or whether it is
merely the realities of the market that consumers are not needing or demanding new
programming sufficient to justify the existence of additional new content?

Answer: We know there is demand for our programming. Our website is the fastest-growing in
the golf industry. Wc have raised $30 million from investors who believe in our product. We
are tapping into a vast market — the $177 billion golf lifestyle market — that is being served by
a single channel, the Golf Channel.

I consumers do not want our programming, then we will not succeed. But in the current
situation, consumers will not see our programming because Comcast has both the incentive and
the ability to prevent us from reaching a sufficient audience to succeed.

It is true that consumers have many cable channel choices, but their cable bills continue to rise
astronomically. Consumers deserve more channels for those higher bills, and some of those new
channels need to come from truly independent networks that have no affiliation with pay
television operators or media network conglomerates. Our production facilities, business model,
and programming capabilities address an underserved market, which would increase output for
consumers and provide advertisers with more and better options for reaching consumers,

Un(lortunately, vertical integration has given Comcast a reason not to carry quality programmers
that compete with its own networks unless it has to — and horizontal consolidation in the cable
industry has meant that independent programmers have fewer and fewer options for gaining the
carriage they necd to attract advertisers. We are left, then, in a situation where the choices
consumers have are dictated by one company: Comcast.

In addition, though online viewing of content is clearly growing, the simple truth is that the vast
majority of viewing by Americans ol all ages happens on a traditional television. That is where
the eyeballs are, and so that is where the advertising dollars arc, and that is where we need to be
to compete for advertising dollars and long-term viability. We are well aware of all the attention
paid to online video, but the market has not shifted economically yet in a dramatic way, and we
see that day as still several years off. In the meantime, a dominant cable company like Comcast
will have veto power over new programming,
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RESPONSES OF DAVID L. COHEN TO QUESTIONS SUBMITTED
BY SENATORS KLOBUCHAR, FRANKEN, GRASSLEY, HATCH, GRAHAM, AND LEE

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Mcrger and the Impact on Consumers”

David Cohen, Comcast

1. Set top boxes are consumers’ gateway to content. As 1 said in the hearing, [ am
encouraged by Time Warner Cable’s plan to make its content available without the
use of a set top box rental. At the hearing, you said the X1 box will give Comcast
consumers the “same experience” as a Time Warner Cable customer watching on a
Roku. Does this mean that the X1 will be an “open” platform and Netflix, Hulu and
others will be allowed onto the platform on the same terms they gain access to
independent, third party platforms like Roku and Apple TV? Furthermore, will
Comcast give full access to its content without requiring a set top box rental?

Response: As I briefly stated during the hearing, the X1 platform enables our customers
to deliver IP cable programming to a variety of devices in the home, much as TWC
delivers its cable service to Roku and other devices. In Boston and other markets, we
recently launched a live TV streaming feature that allows customers to access our full
channel lineup in I[P on smartphones, tablets, PCs, and Macs in the home without the
need for a connected set-top box.

The live TV streaming feature of the X1 platform is the next step toward offering a pure
IP cable service, which could in some cases even obviate the need for any set-top box in
the home. This transition is complicated and expensive, requiring adaptations such as
encoding all of the PEG and local broadcast channels to ensure Title VI compliance. It is
further complicated by the FCC’s legacy rules regarding set-top boxes. Nevertheless, if
this transaction is approved, the combined company will be able to continue to invest in
and advance this transition across our combined footprint.

We also enable a growing array of third-party Internet applications (e.g., Facebook,
Pandora, and others) on our X1 platform and are continuously exploring adding new
apps. There is a diversity of approaches in the marketplace for applications on set-top
devices, and each platform has its own specifications. Thus, applications on Roku must
meet certain specifications for the Roku platform, Apple the same, and Comcast the
same. This diversity of approaches offers multiple different choices to consumers, and is
the hallmark of a competitive device marketplace.

Prior to completion of the proposed transaction, we cannot comment on future plans for
the combined company, and particularly as it relatcs to TWC’s plans regarding set-top
boxes.

2. Competition from online video services and devices is an important to consumers.
Roku and PlayStation 3 offer their users’ access to HBO Go if they are paying HBO
subscribers on any MVPD, but Comcast has refused to “authenticate” Roku users’
HBO accounts since 2011. Why has Comcast refused to authenticate HBO Go on
the Roku and PlayStation platforms? What assurances can you provide that
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Comecast will not nse authentication as a tool to deny content to competitive third-
party, internet-connected set top boxes?

Response: Comcast has not refused to authenticate Roku users. In fact, we announced
over a month ago that we were testing authentication with certain programmcrs on both
Apple TV and Roku platforms as part of our larger strategy to expand the ways in which
consumers can access our TV Everywhere programming. We understand that customers
want the ability to watch video programming where and when they want to, and on the
equipment of their choice. As a result, we are strongly committed to meeting that
demand, and this builds on the already robust menu of options we make available to
consumers:

HBO Go: Comcast authenticates HBO Go for a wide array of devices:
desktop/laptop computers, iPad, iPhone, Android smartphones, Kindle Fire,
Android 7- and 10-inch tablets, Samsung Smart TVs, Xbox 360, and Apple
TV. Comcast is exploring authentication for additional platforms,
including Roku.

Xfinity TV Go App: The Xfinity TV Go app, which allows customers to
stream live TV shows and movics over the Internet, is currently available
on iPhone, the later generations of iPod touch, iPad, Kindle Fire, and some
Android phones and tablets.

PCs/Macs: Comcast customers have the ability to access TV Everywhere
content via the Xfinity.com website on their PCs, Macs, and other device
platforms supporting an Internet browser,

Comcast also supports the ability of customers to access our cable services on various
customer-owned devices:

1P Cable Streaming: Comcast customers can access our IP VOD scrvices
(without an additional cable set-top box) on both Xbox 360s and Samsung
TVs. And Comcast is now enabling customers to experience our full IP
cable service via an Xfinity app on PCs/Macs, iOS dcvices running 7.0 or
higher, and Android devices running 4.4 or higher.

CableCARD: We have long supported TiVo and other CableCARD-
cnabled retail devices in our cable systems, and will continue to do so post-
transaction. We have gone above and beyond the FCC’s CableCARD
requirements in this area by giving TiVo customers the ability to access our
VOD services on TiVo devices using our “Cardio” solution throughout
most of our footprint.

3. Comcast agreed to offer affordable broadband service to low income households as
a condition of the NBC Universal merger. The program has enrolled about 10
percent of eligible households, that’s roughly 300,000 homes. We have heard
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concerns about how the program criteria can be difficult to meet. For example, a
household must not have had a Comcast subscription in the past 3 months. Another
requirement is to have a child eligible for the National School Lunch Program.
What about households with small children not yet in school, households without
children, or seniors? Is Comecast willing to reconsider these requirements? What is
Comcast doing to get more than 10 percent of eligible houscholds signed-up?

Response: Comecast is fully committed to helping close the “digital divide™ and has done
more to do so and to encourage broadband adoption by low-income families than any
other cntity in the nation, private or governmental. Interner Essentials was designed to
meet the needs of a specific population — low-income familics with school-age children
who are not currently connected to broadband Internet at home. This is the population
with the greatest need for Internet connectivity for educational purposes.

Comgast has gone far beyond the requirements of the original voluntary commitment we
madc in the NBCUniversal transaction. We have expandcd eligibility criteria for Internet
Essentials twice — first by extending it to families with children eligible to receive
reduced price (in addition to free) school lunches, and then by offering it to parochial,
private, cyberschool, and homeschooled students. As a result, nearly 2.6 million families
nationwide are now eligible for Internet Essentials, an increase of 30 percent from the
original eligible base.

In addition, we have made numerous improvements to make it easier for eligible families
to sign up. We developed an instant or auto-approval for all Provision 2 schools, which
have the highest pereentage of students eligible for the National School Lunch Program
(the “NSLP”). We automatically approve enrollees from schools where 70 percent or
more of the students are eligible to participate in the NSLP. We also created an online
application tool on the program’s English- and Spanish-language websites to make
applications easier and faster. And we updated the “transfer of scrvice” process for
Internet Essentials customers, which now allows customers to move their accounts to a
new homc address in Comcast’s service area without having to reapply for the program.

We have continuously made significant program enhancements that go well beyond our
original voluntary commitment to the FCC, and we recently announced that we are
extending Internet Essentials indefinitely. [f this transaction is approved. the program
will apply to communities in the TWC markets.

Experts agree that the success of this program has exceeded all reasonable expectations at
launch. The unconnected population is difficult to reach — and given that issues of digital
literacy (lack of understanding of the value or relevance of the Internet, fear of the
Internet, lack of knowledge as to how to use computers, etc.) arc the primary barriers to
adoption, research confirms that closing the digital divide will be a very long-term
project. When you consider that after more than a decade of aggressive marketing —
spending hundreds of millions of dollars — we have connected to the Internet only about
40 percent of all the households we pass, the fact that we have connected over 10 percent
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of the eligible low-income population to the Internet through 7nternet Essentials in only
two and a half years is a remarkabie accomplishment.

Comcast also regularly considers additional ways to reach less-connected populations.
With respect to seniors, we have conducted pilot adoption initiatives through the AARP
Foundation and a group called Project GOAL (Project to Get Older Adults Online). We
arc revicwing the results of these initiatives and exploring further opportunities to reach
other unconnected populations.

At the hearing, you said that Comcast carries 160 independent networks. Can you
please provide a list of these 160 independent networks?

Response: As part of the independent network launch condition in the Comcast-
NBCUniversal Order, the FCC defined “independent networks™ as networks that are not
owned by Comcast and not affiliatcd with cither Comcast or a top 15 programming
network owner, as measured by annual revenues. Using the FCC’s definition, Comcast
carries over 160 indepcndent networks, which are listed in Attachment A.
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ATTACHMENT A

List of Independent Networks Carried By Comcast

iSopresal

AYM Sports
BridgesTV

Cable Noticias

Canal 24

DMX Music

El Garage TV

ELLA (fka Casa Club TV)
GolTV

Korean American TV
LaTele Novela
Mexico 22

Mexico TV

Teleritmo

World Today TV

El Rey

Revolt

HSN

QvC

Jewelry TV

TV Guide Network
Univision

EWTN

BBC America
Bloomberg Television
UP (fka GMC)

GSN

UniMas (fka Teleflutura)
WGN

Galavision

Word Network

INSP

Azteca America

NBA TV

Outdoor Channel
TBN

Fuse

Al Jazeera (fka Current TV)
Dayslar

BBC World News

Bandamax

De Pelicula

De Pelicula clasico
iON

Family Net

Outside Television (Satellite)
MYX

Pentagon Channel
Total Living Network
World Fishing Network
NESN

MASN

JUCE (fka JCTV)
Boston Catholic

PA Cable Network
iON qubo

iON Lifc

NASA

CA Channel
Northwest Cable News
Impact Network (Local Detroit)
TBN Enlace

Smile of A Child
HRTV

TV Washington
Church Channel
Altitude

Catholic TV
Newschannel §

Cine Latino
ViendoMovies
VeneMovies

Cine Mexicano
WAPA-America

RFD TV

Gran Cine

Telehit

Once Mexico
CentroAmerica TV
TV Colombia

RTP Int’l

News 12 NJ

Three Angels Broadcasting
Texas Cable News
MAVTV

Portuguese Channel

BYU International
BlueHighways TV

Antena 3

Playboy en Espanol

TYC Sports [nternational
Six News Now

Supercanal

Youtoo TV (fka American Life)
Arizona Capitol TV
Telemicro Int’l

Local Weather Station
HDNet Movies

GMA Pinoy

EWTN Espanol

TV Globo

Filipino Channel

Zee TV

RAI Italia

TV 5

SET Asia

News 12 WC

Star Plus

TV Japan

Jade Channcl

Cox Sports

Channel One Russia

RTN

CCrIv4

CTI Zhong Tian

TV Asia

GMA Life

Star Gold

ABPNews (fka Star News)
Willow Plus (fka Neo Cricket)



Reelz Channel

Ovation TV

ASPIRE

Baby First TV Americas
MGM HD

TV Games

NuvoTV (fka SiTV)
Sportsman Channel
Pivot (fka Halogen
JLTV

Africa Channel
HITN-TV

AXS TV (fka HDNet)
Mnet (fka ImaginAsian TV)
Tennis Channel
Crossings TV

BYU Television

beIN — SP

beIN — EN

Ritmoson Latino
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ILAS

MEXICANAL

Pasiones

V-Me Kids

TV Chile

TV Dominicana

Sur (fka Canal Sur)
Caracol TV

Sur Peru

TV Venezuela

PCNC

TeleFormula

Video Rola

TVE Intermacional
Ecuavisa

Latinpamérica Television
Telefe International
MVS (Canal 52)
Multimedios

BMA (WRNB - Minneapolis)

ETTV

TV Polonija

Deutsche Welle

SPT

Mediaset

RTVI

Bandeirantes Int’]

Israeli Network

TV Record Int’t

Washington Korean TV

ART

Vijay TV

Premier Futbol Clube (fka TV Globo)
Antena Satellite TV

Russian Kino

Impact TV

Phoenix N.A. Chinese Channel
Phoenix Infonews

Milenio
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Scnate Judiciary Committee Hearing

“Examining the Comcast-Time Warner Cable Merger and thec Impaet on Consumers™

Questions for the Record Submitted by Senator Al Franken for David Cohen

1.

Please identify Comcast’s most popular bundled service offering, its most popular
cable television offering, and its most popular standalone broadband offering, and,
for each of these offerings, please provide the inflation-adjusted consumer price for
each year from 1995 to the present. If it is not possible to provide these data on a
national basis, please provide them for any Minnesota markets in which Comcast
operates and for Comcast’s top four markets. Please also provide Comcast’s net
income and profit margins for those years.

Response: Over the past decades, Comcast has offered multiple packages and options
for cable television that have changed significantly in composition over time and have
been subject to regional variations. In addition, Comcast has acquired numerous new
cable systems. The last major acquisition was the Adelphia transaction in 2006. At
around the same time, Comecast began offering digital voice as part of our most popular
“triple play” bundle. (Triple play is subscribed to by approximately 36 percent of
Comcast customers.) Moreover, in recent years, at any given time, approximately 50
percent of Comcast customers are on promotional packages. Our different bundled
product offerings have evolved, as well as the associated equipment rented by consumers
to access our services. For these reasons, we cannot provide pricing information in the
form requested.

Comcast has compiled pricing information from 2006 to date, based solely on standard
“rate cards,” for the specified offerings in Minneapolis and the following four top major
markets: Boston, San Francisco, Atlanta, and Philadelphia. The information is attached
as Exhibit 1, and it includes compounded annual growth rates (‘CAGR™) and consumer
price index (“CPI™) data. We would point out that while ratc cards offer something of an
apples-to-apples comparison of yearly inflation-adjusted prices, they are not an accurate
reflection of what most Comcast customers pay; to the extent customers have participated
(or are participating) in promotions or other packaging options, their rates may be
significantly lower. As noted carlier, approximately 50 percent of Comcast customers arc
on promotional packages. In addition, it is hard to comparc prices over time because
even packages with the same name change from year to year with additional channels and
customer value propositions (inctuding substantial enhancements in On Demand and TV
Everywhere rights and programming over the relevant time period). For example,
Comcast has more than tripled the number of VOD choices for its customers over the
past six years, {rom approximately 17,000 choices in January 2008 to approximately
55,000 choices today.

Further, it is important to bear in mind that programming costs arc the primary driver of
Comcast’s cable rates. From 2004 to 2013, Comcast’s programming costs per video
subscriber have cumulatively increased by over 120 percent, an astonishing amount. See
Exhibit 2. Meanwhile, in terms of adding more value for customers, it is also important
to note that Comcast has increased Internet speeds 13 times in the last 12 years. These
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investments are providing unparalleled value to Comcast customers. Comcast customers
pay 92 percent less per megabit of Internet speed on our network today than they paid in
2002. See Exhibit 3.

Separately, Exhibit 4 provides Comcast’s net income and profit margin data from our
SEC Form 10-Ks.

The Star Tribune has reported that Comcast customers in Eagan, Minnesota, have
been subjected to new charges and rising prices since Comcast petitioned the
Federal Communications Commission (FCC) to revoke the city’s authority to
regulate cable rates. For example, the Star Tribune reported that customers now
are required to pay $2 per month per television for adapters that previously were
included in their cable subscriptions. Many consumers are concerned that they will
continue to be squeezed, particularly without local safeguards in place.

a. For the past ten years, please identify all instances in which Comcast has
challenged or is challenging a local government’s authority to regulate cable
rates. Please provide a brief description of the naturc and outcome of each
challenge. For all successful challenges, please state whether Comcast
subsequently raised cable prices or imposed new charges in the market.

Response: Comcast has submitted more than 400 effective competition petitions
to the FCC under the standards for deregulation that Congress created. The
agency has granted over 350 and the rest are pending before the agency. When
the FCC finds that effective competition exists in a community, the local
franchising authority (“LFA™) no longer has jurisdiction to regulate rates. Rate
adjustments in these communities have been made as part of Comcast’s normal
business practices and are consistent with rate adjustments in both regulatcd and
unregulated areas in which Coincast operates.

With respect to Eagan, Minnesota, as part of the transition to all-digital service in
2010, Comcast provided digital adapters (“DTAs™) to customers. Initially,
Comcast provided two DTAs to non-basic subscribers at no extra charge to help
case the transition, while expressly noting that pricing was subject to change. In
2013, Comcast began charging a $1.99 service fee per DTA, which will help
recoup some of the massive investments Comcast made in upgrading the system.
Before this charge was assessed, Eagan customers received notices detailing the
change and offering a 30-day window during which a customer could change his
or her level of service at no additional charge. (Currently, basic-only subscribers
pay no additional service fees for up to three DTA outlets.)

b. Please identify all markets in which Time Warner Cable (TWC) or Comecast
currently is subject to local rate regulations.

Response: LFAs regulate a county, town, or village, and not a “market” as that
term is customarily used in our industry. We can report that as of the end of the
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first quarter of 2014, approximatcly 17 pereent of Comceast’s total subscriber base
is subject to rate regulation by local government — and some additional
communities retain authority to regulate but choosc not to do so. The
communities subject to active rate regulation are listed in Exhibit 5. For purposes
of this response, it is my understanding from TWC that, as of December 2013,
approximately 15 percent of its footprint consists of systems that are currently
subject to rate regulation. TWC has provided a list of these communities, which
appears in Exhibit 6.

c. If Comcast is permitted to acquire TWC, will Comcast challenge local
regulatory authority in any of the markets listed in Question 2(b)? Ifso,
please explain.

Response: The authority of LFAs is limited to the basic service tier and
associated equipment. Congress has determined that this local regulatory
authority ceases, as a matter of law, once effeclive competition is demonstrated in
a local franchise area. Congress and the FCC have also established clear statutory
and regulatory guidelines for when effective competition exists. See 47 U.S.C.

§ 543; 47 C.F.R. §§ 76.905-907. Comcast will continue to follow these well-
established guidelines when petitioning for findings of effective competition.

Comcast announced plans to divest systems containing approximately 3 million
video customers as part of its proposed acquisition of TWC. Comcast says that the
divesture will keep its share of the national multichannel video programming
distribution (MVPD) market at or below 30%.

a. Please identify any local markets in which Comecast has at least a 50% share
of thc MVPD market.

Response: Comcast does not have access to this information because it is not
privy to the local subscribership levels of other MVPDs. SNL Kagan collects
video market share data for multichannel video subscribers, inclusive of cable,
DBS, and telco platform service, as a percentage of aggregate market video
subscribers. SNL Kagan compiles these data by Designated Market Areas
("DMAs™), geographic areas in which local broadcast television viewing is
historically measured by the Niclsen Company.

According to SNL Kagan, Comcast has subscribers in 120 of the 210 DMAs in
the United States.! Per SNL Kagan data, Comcast has at least a 50 percent share
of the MVPD market in thc following 12 DMAs: Peoria-Bloomington, IL
(50.0%); Jacksonville, FL (51.7%); Portland, OR (52.4%); Denver, CO (53.0%);
Ft. Myers-Naples, FL (54.0%); Philadelphia, PA (54.0%); San Francisco-
Oakland-San Josc, CA (55.7%); Harrisburg-Lancaster-Lebanon- York, PA
(57.1%}; Boston, MA (Manchester, NH) (57.4%); Springfield-Holyoke, MA
(60.7%); Lafayette, IN (60.9%); and Scattle-Tacoma, WA (62.5%).

Comcast’s share in 32 of those DMAs is de minimis at less than 5 percent.
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As noted in the Joint Written Statement, the most critical consideration for
competitive analysis is whether consumers have a choice of providers for video
services. In 2011, 98.6 percent of U.S. homes had access to at lcast three
multichannel video providers, and 35.3 percent had access to at least four.” In
addition, although DMAs are Nielsen constructs for purposes of providing TV
viewership ratings. using this common industry metric as a “market” measure
shows that consumers in ¢/{f DMAs have access to two nationwide DBS
distributors as well as rapidly growing online video distributors. In fact, there
will be 77 or more video MVPDs in most of the top 19 DMAs where Comcast and
TWC currently have systems, and at least six MVPDs in each of them, as the
chart below indicates.

Yideo Providers in the Top 20 Dasigneted Market Arass {(DRAs)

Froviders {exciuding Gomeastand TWC) Post Tranaacton

Q%lnda«b@nﬁunn Bau;h;mibnun":a,’ [N
" Sowrce: GeoResults
Moreover, as discussed in subpart (c) below, if this transaction is approved,

Comcast will be divesting certain systems and, post-transaction, will have a
presence in 16 of the 20 top DMAs, as is the case today.

b. Please identify any local markets in which Comcast has at least S0% of the
total consumers who subscribe to both MVPD services and broadband
Internet services.

- ) See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
Fifteenth Report, 28 FCC Red 10496, 9 36 (2013).
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Response: SNL Kagan does not compile information on broadband providers as
a percentage of aggregate market broadband subscribers, and Comcast does not
have information on both competing MVPD and broadband Internet services that
would be necessary to respond to this request.

What criteria will Comcast use to determine which systems to divest? Will
average revenue per user be among the factors that Comecast considers?

Response: Subsequent to this Committee’s hearing, on April 28, 2014, Comcast
announced that it had reached an agreement with Charter Communications to
divest and exchange certain Comcast and TWC systems. The systems that will be
sold to or exchanged with Charter are already fairly well integrated into regional
clusters that fit well within the Charter footprint. As part of the transaction,
certain pre-merger TWC systems will also be exchanged with Charter for certain
of its systems. Regional clusters help ensure significant operating efficiencies and
a smooth customer experience going forward. In addition, Comcast will transfer
certain systems to a new, independent, publicly traded MVPD to be called
“SpinCo,” in which Comcast shareholders, including the former Time Warner
Cable shareholders, are expected to hold the majority of the equity while Charter
will hold a minority share and provide operating services. See Exhibit 7 (showing
DMAs involved in divestiture transactions).

Will the divested systems be spun off into a new company, sold to competing
MYVPD companies, or divested in a different manner?

Response: The divestitures will be executed, subject to the completion of the
Comcast-TWC transaction, with the following key components.

First, Comcast will sell systems serving approximately 1.4 million existing TWC
subscribers directly to Charter for cash.

Second, Comcast and Charter will exchange systems serving approximately 1.6
million existing TWC and Charter subscribers each, improving the geographic
presence of both companies, which will lead to greater operational efficiencies
and the rationalization of both companies’ footprints, thereby enhancing the
customer experience.

Finally, Comcast will form and then spin off to its shareholders a new,
independent, publicly traded company (“SpinCo”) that will operate systems
serving approximately 2.5 million existing Comeast subscribers in the Midwest.
Comcast shareholders, including former TWC shareholders, are expected to
directly own approximately 67 percent of SpinCo, while a new holding company
formed by Charter is expected to directly own approximately 33 percent of
SpinCo. The Charter holding company will acquire its interest in SpinCo by
issuing stock to Comeast shareholders (including former Time Warner Cable
shareholders). SpinCo will have a nine-member Board of Directors that will
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include six independent directors and three directors appointed by Charter.
Comcast will hold no ownership interest in SpinCo (or Charter) and will have no
role in managing thc SpinCo systems. Charter will provide substantial
operational support for the SpinCo systems under a services agreement, although
SpinCo will have its own expert independent management tcam that is
unaffiliated with Charter or Comcast.

As a result of these transactions, following the completion of its merger with
TWC, Comcast’s total number of managed subscribers will be approximately 29
million — less than 30 percent of the total number of MVPD subscribers in the
United States and approximately the same share as Comcast’s subscriber share
after its completion of both the 2002 AT&T Broadband transaction and the 2006
Adelphia transaction.

e. If the divested systems are spun off into a new company, would former TWC
executives be disqualified from holding ownership or management interests
in the company or otherwise be limited in their ability to profit from the new
company?

Response: Comcast shareholders, including former TWC shareholders, are
expected to directly own approximately 67 percent of SpinCo. Accordingly,
former TWC executives will own shares of SpinCo to the extent they become
Comcast shareholders as a result of the Comcast/TWC transaction.

SpinCo will have a nine-member Board of Directors that will include six
independent directors and three directors appointed by Charter. Comcast will
have no ownership interest in SpinCo (or Charter) and have no role in managing
the SpinCo systems. Charter will provide substantial operational support for the
SpinCo systems under a services agreement, although SpinCo will have its own
qualified independent management team, sclected by SpinCo and not by Comcast.

f. Data from Leichtman Research Group indicate that Comcast would have to
divest more than 4.5 million MVPD subscribers to keep its national market
share below 30% and that a post-acquisition Comcast would hold nearly
32% of the MYPD market if it divested only 3 million consumers. Please
describe in detail the calculations that Comcast has used to determine that
divesting approximately 3 million customers will fulfill its commitment to
control no more than 30% of the national market.

Response: According to SNL Kagan, there are a total of 100.9 million residential
MVPD subscribers in the United States. As of March 31, 2014, Comcast had
approximately 22 million managed residential subscribers.® As a result of the
TWC transaction and the divestiture transactions, Comcast will net approximately
7 million managed subscribers. (TWC has approximately 11 million managed

Comcast’s publicly reported figure includes both its residential and its commercial subscribers. For
purposes of the above calculations, Comeast is using only residential subscribers, consistent with SNL Kagan data.
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subscribers, and through the divestiture transaction Comcast is divesting
approximately 3.9 million subscribers.) This will bring Comcast’s total number
of managed residential subscribers post-merger to approximately 29 million (i.e.,
22+ 11 - 4) — below 30 percent of all MVPD subscribers and approximately the
same share as Comcast’s subscriber base after its completion of both the 2002
AT&T Broadband transaction and the 2006 Adelphia transaction.

LRG’s reports include only 94.6 million multichannel vidco subscribers among

13 top cable providers, which .LRG explains represents 94 percent of total MVPD
subscribers. See, e.g., Leichtman Research Group, Inc., Research Notes, at 2-3
(1st Q. 2014). SNL Kagan’s report is more comprehensive and indicates a total of
100.9 million residential MVPD subscribers in the United Statcs.

With more than 20 million subscribers, Comcast currently holds about 24% of the
national broadband market. During a February 13 conference call, you were asked
to estimate Comcast’s expected post-acquisition percentage of the national
broadband market. At the time, you said that you were unable to answer the
question because you “ha[d]n’t rnn those numbers.” By some estimates, a post-
acquisition Comecast would hold approximately 40% of the national broadband
market, and Comeast’s market share is even higher in many local markets.

a.

What percentage of the national broadband market will Comcast hold if it is
permitted to acquire TWC? Please describe the methodology and the data
used to arrive at your estimate,

Response: [f one were to look only at what the FCC calls “fixed” broadband
connections, the combined company’s share would be below 40 percent of the
“fixed” broadband market after the divestitures we plan to make. If one were to
include wireless broadband in the calculation (which accounts for about half of all
broadband connections), the combined company’s share drops 1o as low as 20
percent after divestitures. These shares are estimated from the FCC’s most recent
report on “Internet Access Services: Status as of December 31, 2012, which
includes data on the total number of U.S. consumers, and from FCC Form 477s
for Comcast and TWC, which contain data on the number of broadband
customers for each company. These calculations are further explained at pages 31
and 32 of the Declaration of Mark A. Israel, Exhibit 6 1o the Applications and
Public Interest Statement filed by Comcast and TWC on April 8, 2014, available
at hitp://apps.fec.coviects/document/view?id=7521097357.

Why didn’t Comcast estimate its post-acquisition share of the national
broadband market before announcing its proposed deal with TWC, as it did
with respect to its estimated post-acquisition share of the MVPD market?

Response: Through its prior attempts to impose an “ownership cap™ on MVPDs,
the FCC has made the issue of limiting a single company’s share of the MVPD
market a subject of discussion and debate. Prior FCC decisions limiting cable
system ownership at a 30 percent share of the MVPD market were premised on a
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concern about the ability of a cable company to acquire monopsony power in the
purchase of programming at that market share. The D.C. Circuit twicc overturned
the FCC’s decisions after finding that a cable company could not exercise
monopsony power at 30 percent or even higher market shares. Given the past
interest of the Congress and the FCC in the question of cable ownership caps,
Comcast chose to address the issue when it announced the transaction.

With respect to market share of broadband, there is no similar FCC preccdent or
“cap.” And, in any event, national market data are not relevant because the same
level of broadband competition will exist post-transaction in each of the Comcast
and TWC markets as exisis today. Therefore, we had not completed the
calculation of the company’s national broadband market share on the day we
announced the transaction. We completed that calculation (a link to which
appears above) later in connection with the filing of our Public Interest Statement
with the FCC.

A December 2013 FCC report indicates that about 30% of people live in areas with
one or fewer providers of Internet service offering downstream speeds of at least 10
mbps and that about 67% of people live in areas with two or fewer such providers.

Response: Comcast uses the FCC’s current definition of broadband speed and related
IForm 477 data in analyzing broadband markcts. The FCC defines “broadband speed” as
4 Mbps downstream and 1 Mbps upstream.* The FCC’s “Broadband Speed Guide™ also
indicates that 4 Mbps is thc minimum download speed required for 1D-quality
streaming, HD video conferencing, and two-way online gaming in HD.”

‘There is data publicly available from the National Telecommunications and Information
Administration (the “NTIA™), which maintains a searchable database (the *“National
Broadband Map™ or “NBM™) that can be used to identify where one or more Internet
service providers (“ISPs™) offer downstream speeds of 10 Mbps or higher. These data
are compiled by state, metropolitan statistical arca (“MSA™), legislative district,
Universal Service Fund study area, and Native Nations. See

hitp://www .broadbandmap.eov/speed.

The National Broadband Map identifies the wired and wireless ISPs within each MSA (or
other geographic or political subdivision) and the maximum advertised downstrcam
speed for each ISP. To determine this information for the areas currently served by
Comcast, the NBM shows where Comcast provides broadband service using a coverage

See Inquiry Concerning the Deployment of Advanced {elecommunications Capability to All Americans in a

Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant fo Section 706 of the
Telecommunications Act of 1996, Amended by the Broudband Data Improvement Act, Eighth Broadband Progress
Report, 27 FCC Red 10342, 1 7 (2012); Inguiry Concerning the Deployment of Advanced Telecommunications
Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such
Deployment Pursuant to Section 706 of the 1elecommunications Act of 1996, Amended by the Broadband Data
Improvement Act, Sixth Broadband Deployment Report, 25 FCC Red 9560, 95 (2010).

See https://www.fee.oov/euides/broadband-speed-guide.
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map located at http://www.broadbandmap.gov/about-provider/comcast-
corporation/nationwide/. Once an area within Comcast’s footprint is identified, the NBM
shows the ISPs within the area that provide downstream speeds of 10 Mbps or higher.

An example of how this data is available from the NBM for the Seattle-Tacoma-
Bellevue, Washington MSA is shown below.

(1) Starting at the NBM homepage, select “Analyze the Data.” On the right-hand side of
the screen, select “Provider.”

(2) Under Select Geography, select “MSA." Choose Washington from the Select State
drop-down menu.

(3) Under Enter Geography, type in “*Seattle-Tacoma-Bellevue, WA Metro Area.”
Under Enter Provider Name, type in “Comeast Corporation.”

(4) Click “Review Provider.” The NBM should navigate to a page with various
information about Comcast’s scrvice within the Seattle MSA, including Comcast’s
highest advertised download speeds.

(5) Scroll to the bottom of the page to the Al Providers in MSA section, then click “View
FFull List” in the bottom left-hand comer of the table of providers. Click on the name
of any of the 26 ISPs other than Comcast. The NBM will navigate to a similar page
about that particular [SP’s service within the Seattle MSA. Under Availability
Overview, choose “Highest advertised download speed” from the first drop-down
menu, which shows the maximum downstream speed available from that ISP in the
Seattle MSA.

(6) The same steps can be followed to determine how many ISPs in the MSA provide
downstream service of 10 Mbps or higher.

In this case, the NBM data show that there are 17 wired ISPs and 4 wireless [SPs that
offer downstrcam service of 10 Mbps or higher in the Seattle MSA. See also Exhibit §
(screen shots showing the relevant steps outlined above). More broadly, the NBM data
show that, in virtually all of the MSAs in which Comeast provides service, there is at
least one additional ISP (and often multiple ISPs) that offer(s) broadband services with
speeds of at least 10 Mbps.

In addition, the FCC has dcveloped public data showing the number of ISPs offering
various speeds as of December 31, 2012, by census tract. These data are replicated on
pages 34 and 35 of the Declaration of Mark A. Israel, Exhibit 6 to the Applications and
Public Interest Statement filed by Comcast and TWC on April 8, 2014, available at
http://apps.fee.vov/ecfs/document/view21d=7521097357.
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a. Please identify any local markets in which Comecast is the only Internet
service provider offering average downstream connection speeds of at least
10 mbps.

Response: See response above.

b. Please identify any local markets in which Comcast is one of only two
Internct service providers offering average downstream connection speeds of
at least 10 mbps.

Response: See response above.

c. Please identify any local markets in which Comcast has at least a 50% of
subscribers with average downstream connection speeds of at least 10 mbps.

Response: See response above.

d. How would your responses to Questions 5(c), (d), and (¢) change if you were
to exclude competitors that do not also offer MVPD services?

Response: NTIA and SNL Kagan use different metrics for compiling their
competitive data (e.g., NTIA uses states, MSAs for broadband providers, whereas
SNL Kagan primarily uses DMAs for MVPDs). Comecast is not aware of
available data that would permit the analyses required for this request.

Comcast’s net neutrality obligations expire in January 2018. Will you commit to
abide by those obligations — including the anti-blocking and anti-discrimination
requirements — beyond that date regardless of whether the Federal Communications
Commission (FCC) has implemented new net neutrality rules by that time?

Response: As part of the NBCUniversal transaction, and after Verizon challenged the
FCC’s Opcen Internet rules but before the case had been briefed, Comcast agreed to be
bound by the rules until 2018 even if they were modified by the courts. The purpose was
to give the FCC sufficient time, if necessary, to adopl a legally enforceable, industry-
wide approach to nct neutrality. We are the only ISP in the country that is currently
legally bound by the “no blocking™ and non-discrimination rules. These assurances will
be extended to millions of additional TWC customers as a result of this transaction.

The FCC is working on new industry-wide rules based on the D.C. Circuit’s recent
ruling. On April 24, 2014, FCC Chairman Wheeler announced his plan to circulate
proposed new rules with the goal of adopting them by the end of this year. See
hitp://www.fee.goviblog/setting-record-straight-fee-s-open-internci-rules. We are
thercfore confident that the FCC will have adopted (and, if necessary, defended) a new,
industry-wide approach well before 2018.
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In light of the D.C. Circuit Court of Appeals’ decision in Verizon v. FCC, some have
suggested that the FCC will be unable to promulgate new net neutrality rules that
withstand judicial scrutiny unless the FCC reclassifies broadband service as a
telecommunications service, thus subjecting broadband service to common carrier
requirements. Comcast has resisted such reclassification, arguing that the FCC
should instead attempt once again to promulgate net neutrality rules under section
706 of the Telecommunications Act, despite the apparent challenge of drafting
effective rules that prevent broadband service providers from discriminating
against content while simultaneously treating those providers as something other
than common carriers.

a. Do you agree with the foregoing characterization of the issue and of
Comcast’s position? If not, please identify those aspects with which you
disagree and explain your disagreement.

Response: Comcast supported the FCC’s Open Internet Order as an appropriatc
balance of protection of consumer and business interests, and we agreed as part of
the NBCUniversal transaction to abide by thc Open Internet rules for seven years
even if the rules were modified by the courts. Comcast believes that FCC
Chairman Wheeler has taken a thoughtful approach to the D.C. Circuit’s decision
in Verizon v. FCC that creates a path for enforceable rules pursuant to the Section
706 authority outlined by the court’s findings. Reclassifying broadband as a Title
1I service would be an abrupt and unnccessary departurc from the FCC’s
longstanding, bipartisan, consensus, “light-touch™ policy approach to regulating
broadband. Reclassification would pose a very real risk of choking off Internet
investment and innovation.

b. Consistent with the Verizon decision, please explain how the FCC could draft
new and effective net neutrality rules without reclassifying broadband
service as a telecommunications service.

Response: FCC Chairman Wheeler recently outlined his plans to draft new and
effective net neutrality rules without reclassifying broadband service as a
telecommunications service, stating as follows;

“I. The Court of Appeals made it clear that the FCC could stop
harmful conduct if it were found to not be *commereially reasonable.’
Acting within the constraints of the Court’s decision, the Notice will
propose rules that establish a high bar for what is ‘commercially
reasonable.” In addition, the Notice will seek ideas on other approaches to
achieve this important goal consistent with the Court’s decision. The
Notice will also observe that the Commission believes it has the authority
under Supreme Court precedent to identify behavior that is flatly illegal.

2. It should be noted that even Title Ii regulation (which many have
sought and which remains a clear alternativc) only bans ‘unjust and
unreasonable discrimination.’
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... [T]he ‘commercially unreasonable’ test will protect against: harm to
competition and consumers stemming from abusive market activity.”

See hup://www . fee.gov/blog/setting-record-straight-fec-s-open-internet-
rules.

Although the FCC’s proposed new rules are not yet available for public review
and comment, Comcast belicves Chairman Wheeler’s stalement above indicates a
pathway to new and effcctive Open Internet rules without reclassifying broadband
service as a telecommunications service.

As noted on page 136 of the Public Interest Statement that Comcast and TWC filed
with the FCC, Internet traffic flows along a complex system of Internet backbone
networks, content delivery networks (CDN), and Internet service providers’ (ISPs)
networks. Generally speaking, these networks interact with each other either
through peering or transit arrangements.

a.

How many peering relationships does Comcast currently have with backbone
networks, CDINs, and other ISPs?

Response: Comcast has over 40 scttlement-free peering agreements, and
thousands of commercial (/.e., paid) connecting arrangements, which include
several dozen substantial peering and transit agreements (e.g., with content
delivery networks (“CDNs™), ISPs, or larger edge providers).

Of the relationships identified in Question 8(a), how many are settlement
free?

Response: Comcast has over 40 settlement-free peering agreements.

Has the ratio of Comcast’s settlement-free peering relationships to its overall
peering relationships increased or decreased over time?

Response: When Comeast began inlerconnecting over two decadcs ago, nearly
all of its arrangements involved Comcast purchasing transit services. As Comcast
has built more backbone facilitics of its own, particularly over the last decade, we
have increasingly interconnected our IP network with other Internet backbonc
providers on a settlement-free basis.

What factors does Comcast take into account when deciding whether to enter
into, terminate, or maintain a settlement-free peering arrangement?

Response: Comcast’s settlement-free peering policy, which is consistent with
industry standards used by all ISPs, including AT&T, Verizon, Cogent, and
Level 3, is available at www.comcast.com/peering. The relevant factors describe
what is considered fair trade of infrastructure and include criteria around traffic
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volumes, geographically diverse interconnection points, backbone size, and
relative balance.

e. Please provide an overview of the nature of Comcast’s transit relationships,
including the number of such relationships, the reasons that Comcast enters
into such relationships, the types of networks with which Comcast typically
enters into transit relationships, and ways that Comcast expects these
relationships to change if it is permitted to acquire TWC.

Response: Comcast has over 8,000 transit connections with CDNs, ISPs, and
edge providers, among others. Comcast’s transit relationships include two
services. Peering services may be “settlement-free,” meaning that trafTic is
exchanged without actual payment (other than “in-kind™ trade), or they may be
paid. Settlement-free peering is more common when the traffic in each direction
is roughly commensurate, or the exchange of network facilities and services each
network performs for the other is roughly equal, and paid peering is more
common when there is a significant traffic or network imbalance. CDNs, [SPs,
and more traditional backbone providers all compcte to offer access to [SP
networks through a variety of arrangements.

Until this transaction is approved, Comcast is not privy to TWC’s transit
relationships and thus cannot speculate on potential changes 1o any of its existing
relationships.

f. Have any backbone networks, CDNs, or other ISPs offered to incur the costs
necessary to upgrade connections between their network and Comecast’s
nctwork in exchange for an ongoing settlement-free peering relationship? If
so, please identify any such offers and explain the outecome of the offer. If
Comecast has rejected any such offers, please explain why.

Response: On limited occasions over the last [ew years, some opcrators have
offered to supply minimal hardware facilities to expand an existing relationship or
to obtain a new settlement-frec peering relationship where the relationship would
not otherwise qualify for such peering. Under the terms of Comcast’s Settlement-
Free Interconncction Policy, availuble at www.comcast.com/peering, we have
established specilic critcria for settlement-free peering that do not include
exchanging one-time system upgrades to establish a simple port connection.

In its February 2014 USA Internct Service Provider (ISP) Speed Index, Netflix
reported an average speed of just 1.68 mbps for Comcast’s customers, ranking
Comecast S1st out of 60 1SPs in the Index.

Response: In its November 2012 rankings, Netflix ranked Comcast second among major
ISPs. We did nothing differently between November 2012 and February 2014 to cause
our ranking to fall. Nonctheless, in its most recent index from March 2014, Net(Tix
ranked Comcast [ifth among major [SPs with an average speed of 2.5 Mbps — lcss than
0.5 Mbps slower than the top ranked Cablevision. Setting aside the arbitrariness of these
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rankings (discussed further below), the reason for the increase in average speed from
February 1o March is that, during that period, Netflix chose to acquirc sufficient capacity
for its content — rather than sending huge amounts of traffic through a middleman transit
provider that had not acquired the capacity it needed to deliver the service it was selling
to Netflix. As a result, our mutual subscribers began to have a better user experience.

The dramatic change in results over the course of one month shows that Netflix’s ISP
ranking is really a report card grading the decisions Netflix makes about how it delivers
its content to ISPs. In particular, the speeds Netflix measures are based on the speeds at
which it chooses to deliver its content and how it decides to route that content. And
Netflix is in exclusive control of the “index” — there is no third-party review to cnsure its
validity or accuracy.

As one well-regarded industry analyst, Dan Raybumn, has observed: “[Tlhe ISP ranking
that Netflix provides is NOT comparing apples-to-apples nor docs it even say what
exactly it is defining. As usual, no one seems to question the data that many of these
companies present to the market.” See http://blog streamingmedia.com/2014/02/metflixs-
streaming-quality-based-business-decisions-isps-net-neutrality.html (emphasis in
original).

Signiticantly, a recent independent study comparing Netflix’s ISP rankings with U.S.
Government data found that “the Netflix ISP Speed Index is not an accurate measure of
capacity,” and that — in fact — Netflix “is showing the aggregate ‘demand’ on their
service rather than the “capacity’ of the access network.” Sandvine, Exposing the
Technical and Commercial Factors Underlying Internet Quality of Experience, at 23
(Sept. 2013), hups://www.sandvine.com/downloads/eeneral/elobal-internet-
phenomena/2013/exposing-the-technical-and-commercial-factors-underlving-internet-
quality-of-experience.pdf (emphasis added). In other words, the Netflix Index gauges
Netflix’s network performance, not that of the [SPs.

Independent and transparent measurements, including those conducted by the federal
government, show that Comcast dclivers far superior Internet speeds to its customers than
what Netflix’s rankings purport to show. Recent measurements show that Comcast
delivers Internet traffic at an average speed of 32.15 Mbps, see
hiip://www.speedtest.net/isp/comeast (last visited April 28, 2014),° compared to Netflix’s
ranking claim of 1.51 Mbps. Similarly, the FCC consistently has reported that Comcast
over-delivers on the speeds it advertises to its subscribers. See
hitp://www.fee.gov/measuring-broadband-america/2013/February (Figure 2);
http://www.fee.gov/imeasuring-broadband-america/2012/july (Figure 3). These
independent reports confirm that if Netflix’s traffic was delivered at the lower speeds it
claims, it was a result of decisions or actions by Netflix or one of its intermediaries, not
those of Comcast.

We are pleased our mutual customers are now having a better Netflix experience, but it
must be recognized that it is Netflix, not the ISP, that chooses the path through which

This valuc is the average download speed over the past 30 days and so will vary slightly from visit to visit.
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Netflix traffic is delivered to the ISP, and that is highly determinative of the end-user
experience.

a.

How do these speeds compare to those at which Comcast’s customers were
able to access streaming programming through Comcast’s Xfinity service or
other Comeast-affiliated services during this period?

Response: As noted above, independent measurements show that Comcast
delivers all Internet traffic at an average speed of 32.15 Mbps, see
http://www.speedtest.net/isp/comcast (Ookla report), and over-delivers on the
speeds it advertises to its subscribers, see http://www.fcc.gov/measuring-
broadband-america/2013/February (Figure 2). Comcast dclivers these speeds
without regard to whether a subscriber is accessing affiliated or non-affiliated
content.

Fifty ISPs, each of which is smaller than Comcast, outperformed Comcast
during this period, even though each ISP presumably experienced an
approximately similar per customer demand for Netflix traffic. How does
Comcast explain its uniquely poor performance during this period?

Response: As noted above, the speeds Netflix measures are based on the speeds
at which it chooses to deliver its content and how it decides to route its content.
Ultimately it is Netflix, not the ISP, that chooses the path through which Netflix
traffic is delivered 7o the ISP, and this decision has a major impact on the
customer’s experience in the home and the so-called “ISP speeds™ that Netflix
claims to measure.

Last year, Netflix began routing its traffic over routes that did not include
sufficient capacity — capacity it could have supplemented readily from any of
Comcast’s peers or many other CDNs (as well as dircctly through Comecast itself).
That is why Comcast’s ranking on the Netflix Index “fell.” But between February
and March of this year, Netflix acquired sufficient capacity for its content — and
suddenly, Comcast’s ranking on the Netflix Index “rose.”

One industry observer has explained how these kinds of decisions by Netflix and
other content providers can affect the customer experience, noting that “[o]ne of
the most clever and devious of all the tactics presented is the Traffic Manipulation
Tactic. To understand this tactic you must recognize that the nature of web traffic
is asymmctric; that is, small web requests generate comparativcly large responses.
The Conlent posters thercfore decide[] [over] which of potentially many paths this
relatively large proportion of traffic will flow.” See http://drpeering.net/white-
papers/Act-Of-Peering-The-Peering-Playbook.html#9. Dan Rayburn has similarly
observed that, “as much as Netflix wants to make this into a net neutrality issue,
it’s a business issue. Netflix has alternatives, they chose not to use them. . . . .
Netflix’s motive[] in this whole argument is to protect their business, which is
fine, but then they should not portray their argument as one where they are
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“fighting for the Internet,”™ See http://blog streamingmedia.com/2014/03 netflix-
level-3-telling-half-story-wont-detail-changes-want-net-neutrality html,

Does Comcast maintain similar performance data with respect to the speeds
at which traffic reaches its customers? If so, does Comcast disclose those
data to consumers? If it maintains but does not disclose such data, please
explain why this is the case.

Response: Although Comcast monitors the Internet speeds its network delivers,
it has no ability o measure the speeds at which Internet traffic is transmitted from
the source or as it is routed over the Internet. Comcast customers can use
http://speedtest.comcast.net/ to check their individual connection speed. They can
also select from available scrvers for the fastest and most consistent results from
their Internet connections. In addition, Comcast customers and other consumers
have access to speed data for Comcast and other broadband providers from
independent sources, such as the FCC and Ookla reports listed above.

In August 2012, the advocacy group Public Knowledge filed a petition with the
FCC, challenging Comcast’s use of data caps. Ishare Public Knowledge’s concern
that data caps could be used to discriminatc against nonaffiliated content and to
increase consumers’ costs.

Please explain Comecast’s policies with respect to the use of data caps,
including the amount of data allowed under the caps and the costs to
consumers for data usage above those caps.

Response: Comcast docs not currently have any data caps anywhere. We
suspended our 250 GB per month data cap in May 2012 to explore more flexible
data usage policies. We are currently running pilot programs in select markets to
determine which plans consumers prefer. These pilot programs give customers
who want to use more data the option to do so, while also allowing customers
who want to use significantly less data to receive a discount for doing so. The
trials are designed to find fair and flexible alternatives for consumers.

How many Comcast customers currently are subject to data caps? If
different customers are subject to different caps, pleasc specify that in your
answer.

Response: As stated above, Comecast docs not have any data caps anywherc and
we discontinued our 250 GB per month data cap in May 2012 to explore more
flexible data usage policies. Comcast is trialing various usage plans in markets
covering approximately 10 percent of its customers.

Of customers who are subject to data caps, what percentage of customers
exceed the caps? What is the average additional cost to those consumers?
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Response: As described above, Comcast does not have any data caps anywhere.
For the flexible data plans Comcast is currently trialing, we are finding that about
98 percent of our customers do #ot exceed a threshold of 300 GB of data in a
month. Based on customer research, 80 pcreent of our customers prefer this new
approach to our discontinued static cap. We have learned that our customers also
like the tools we provide for monitoring their data use, such as a data usage meter
and a data usage calculator, and appreciatc that we are communicating with them
regularly about their data use. These trials take various approaches and involve
an element of consumer choice as to what increments of data consumers purchase,
so the cost of additional data to any particular consumer will vary.

For example, in Huntsville and Mobile, Alabama; Atlanta, Augusta and
Savannah, Georgia; Central Kentucky; Maine; Jackson, Mississippi; Knoxville,
Memphis, and Nashville, Tennessee; and Charleston, South Carolina, our monthly
data plan for all Xfinity Internet tiers includes 300 GB per month, and customers
have the ability to purchase additional gigabytes in increments of 50 GB for $10.

In Tucson, AZ, we took a multi-tier approach that provides higher usage
thresholds when customers purchase higher speed tiers. The Internet Essentials,
Economy, and Performance Ticrs have a 300 GB usage threshold, the Blast! Ticr
has a 450 GB threshold, the Extreme 50 tier has a 500 GB threshold, and the
Extreme 105 tier has a 600 GB threshold. Customers that wish to purchasc more
data at each tier can buy additional gigabytes in increments/blocks of 50 GB for
$10.

In all these markets, as well as Fresno, California, Xfinity Internet Economy Plus
customers can choose to enroll in the Flexible-Data Option to receive a $5 credit
on their monthly bill if they do not use more than 5 GB per month. If customers
choosc this option and use more than 5 GB of dala in any given month, then they
will not receive the $5 credit and will be charged an additional $1 for cach
gigabyte of data uscd over the 5 GB included in the Flexible-Data Option.

Has Comcast ever exempted Comcast-affiliated content or programs from
the data caps that Comcast has imposed on consumers? If so, pleasc explain.

Response: Comcast does not impose data caps on any Internet-delivered
streaming service. All data that travel over the public Internet on our Xfinity
Internet service, whether affiliated or unaffiliated with Comcast, count as Intcrnet
data usage and are counted loward any applicable usage thresholds. Our affiliated
Internet services, such as all the videos watched through our Xfinity TV
Player/Xfinity TV Go app and online at XfinityTV.com, are counted against a
customer’s usage threshold and treated exactly the same as any other Internet
usage for purposes of the usage plan.

Comcast also provides cable television and voice services that are not and never
have been delivered over the public Internet, and are not received using Xfinity
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Internet service, so these non-Internet services are not counted against the
customer’s data usage.

e. If Comcast is permitted to acquire TWC, will it impose data caps on its
newly acquired customers?

Response: We will take the same approach with former TWC subscribers as we
take with Comcast subscribers — and we do not have data caps anywhere.

f. Has Comcast conducted any studics or analysis to determine whether
imposition of data caps result in Comcast receiving increased average
revenue per user? If so, what have been the results of those studies or
analyses?

Response: Comcast is evaluating various aspects of its usage trials, including the
number of subscribers that use data in excess of their usage thresholds and the
potential revenue impacts, including both fees from the approximately 2 percent
of customers that exceed the thresholds as well as potential subscriber losses.

From the day Comcast announced its proposed acquisition of TWC, it has argued
that the deal will give Comcast the cconomics of scale it needs to remain competitive
and innovative. However, fewer than six months before the deal was announced,
Comcast’s Chief Financial Officer (CFO) disavowed those claims in a conference
call with a Goldman Sachs analyst, brushing off the suggestion that cable
consolidation presented “very accretive opportunities” and saying: “[I]t’s a
financial decision in terms of getting larger. We think we have scale. I think people
who are talking about it are looking for the benefits of scale whether it be on the
programming side or the technology side, and I think we’ve already executed on
that.” How do you reconcile Comcast’s argument before the FCC with its CFO’s
statements to the Goldman Sachs analyst?

Response: There is no inconsistency between the statements made by Comcast’s CFO
and the statements made in connection with the TWC transaction. Comcast has scale, as
was stated during the referenced conference call. The business rationale for the
transaction with TWC is that it will result in greater scale by combining the two
companies. As more fully explained in the Joint Written Statement, in an industry likc
ours — with extremely high capital expenditure requircments, rapidly evalving innovation
and technology, and the requirement of significant expenditures on R&D — greater scale
is truly pro-consumer and pro-competition. There’s a simple value cycle at play here.
Scale plus Comcast’s investment philosophy and track record will lead to accelerated
investment in Comcast’s and TWC’s R&D and infrastructure. That will in turn
accelerate the access of TWC’s customers to faster Internet speeds and to Comcast’s
next-generation video services — including our acclaimed X1 entertainment operating
system — and to more robust Wi-Fi ofTerings. Business customers in the combined
company’s markets will also benefit from a stronger new entrant that ofters more choice
and better prices.
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Please identify each instance in which Comeast has been involved in a dispute
regarding access to or carriage of a Regional Sports Network in the past ten years.
For each case cited, pleasc identify the parties to the dispute and provide a brief
description of the dispute and its ultimate resolution.

Response: The following is a description of the handful of program access and carriage
disputes for Regional Sports Networks (“RSNs™), where a Comcast entily was a party,
involving the initiation of a formal proceeding (such as a demand for arbitration or a
complaint). The responscs below exclude any situation in which competing offers were
resolved in the ordinary course of negotiations without resort to legal process.

In 2005, TCR Sports Broadeasting Holding, L.L.P., doing business as Mid-Atlantic
Sports Network (“MASN™), filed a program carriage complaint against Comcast. The
parties settled this dispute in 2006, with Comcast carrying MASN in the vast majority of
Comcast’s systems in MASN’s service territory. In 2008, MASN filed a program
carriage complaint demanding carriage on Comcast systems serving subscribers in
Harrisburg, PA, and Tri-Cities, Roanoke and Lynchburg, VA. After a full evidentiary
hearing, the FCC’s Enforcement Bureau filed formal comments stating that MASN’s
complaint was not meritorious, and Comcast and MASN settled the dispute thereafter,
before any additional FCC proceedings.

In 2007, after the FCC imposed the program carriage arbitration condition for RSNs in
the Adelphia Order, The America Channel (“TAC™), which had announced plans to
launch as a general interest channcl, instead acquired rights to some college sports and
filed a demand for program carriage arbitration, claiming that it was now an RSN eligible
to use that condition. As TAC had not yet launched, Comcast petitioned the FCC for a
declaratory ruling as to whether TAC was a qualified RSN and thus entitled to
arbitration. Although the FCC suspended the Adelphia Order’s program carriage
arbitration condition indefinitely because of its susceptibility to abuse, the FCC
nevettheless “grandfathered” TAC to allow it to pursuc arbitration. The parties’
settlement in October 2007 guaranteed carriage of TAC on Comcast’s systems. After
more than six years, the network has never launched.

In 2009, DirccTV initiated arbitration proceedings under the Adelphia Order to determine
the fair market value of renewal carriage of Comcast SportsNet Bay Area, Comcast
SportsNet California, Comcast SportsNet Chicago, and Comcast SportsNet New
England. The arbitration proceeding involving Comcast SportsNet New England was
settled in December 2009, and the remaining proceedings were settled in March 2010,

In December 2009, WaveDivision Holdings, LLC, Horizon Cable TV, Inc., Stanford
University, and the City of San Bruno, California, jointly filed a program access
complaint sceking to reverse certain changes to the professional sports programming on
Comcast SportsNet Bay Area and Comcast SportsNet California, in addition to other
relief. Complainants alleged that the realignment of programming on those networks was
an unfair practice, that the networks discriminated against Complainants in the pricc and
certain other terms of carriage, and that Comcast Corporation unduly influenced the
programming changes. The Comcast entities named in the complaint denied these

-19-



13.

211

allegations and asked for dismissal of the action. The proceeding was settled in late 2010
and the complaint was dismissed with prejudicc by the FCC in January 2011.

In 2010, Dish Network (“Dish”) initiated arbitration proceedings under the Adelphia
Order to determine the fair market value of renewal carriage of Comcast SportsNet Bay
Area, Comcast SportsNet California, Comcast SportsNet Chicago, and Comcast
SportsNet Mid-Atlantic. The Comcast SportsNet California arbitration proceeded first,
and the arbitrator awarded Comcast its “final offer” contract for Dish carriage of the
RSN. In response to losing the arbitration, Dish dropped the network. The proceeding
was ultimately settled, and Dish restored Comcast SportsNet California to Dish
subscribers in early 2011. The arbitration proceedings with regard to the three other
RSNs were likewisc settled in early 2011.

In late 2010, DirecTV initiated arbitration proceedings under the Adelphia Order to
determine the fair market value of renewal carriage of Comcast SportsNet Mid-Atlantic.
The parties settled the dispute, and DirecTV withdrew its arbitration demand in early
2013.

In 2012, the Washington Post reported that Comcast was prepared to launch the
Internet Essentials program in 2009 but chose to delay implementation until
Comcast secured regulatory approval for its merger with NBC Universal. The
Washington Post suggested that Comcast viewed the program as a bargaining chip
in the regulatory proceedings, and it quoted you as saying, “I held back because I
knew it may be the type of voluntary commitment that would be attractive to the
chairman [of the FCC].” Is this quotation accurate?

Response: Therc was a confluence of events that affected the timing of the launch of
Internet Esseniials. Although | believe that Internet Essentials was an attractive
commitment to make as part of the NBCUniversal transaction review process, that was
only onc factor in the timing of its launch. The FCC was preparing its National
Broadband Plan around this same time, and we were already developing a program
similar to Infernet Essentials at the time of the NBCUniversal transaction. So the timing
of these events dovetailed, and we saw the opportunity to present the idea for the program
to the FCC as part of the transaction. In addition, Internet Essentials is designed to meet
the needs of a specific population — low-income families with school-agc children who
are not currently connected to broadband Internet at home. This goal comports with the
recognition by the President and others that broadband access is important to education.
To serve this goal, we wantcd to Jaunch the program at the beginning of a school year. In
short, it was a win, win, win situation.

Comecast has done more to promote and increase broadband adoption by low-income
families than any other entity in the nation, private or governmental. As noted in our
Joint Written Statement, in the first 30 months of the program, Comcast has connected
more than 300,000 families, representing an estimated 1.2 million low-income
Amcricans, to the power of the Internet at home.
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Although Iniernet Essentials began as a voluntary three-year commitment as part of the
NBCUniversal transaction, the program has becomc much more than that — it is now in
our DNA. We have continuously and dramatically enhanced the program well beyond
our original commitment to the FCC — and recently announced that we are extending
Internet Essentials indefinitely. If this transaction is approved, the program will apply to
all the communities in the TWC markets as well.

In June 2012, the FCC entered a consent decree requiring Comecast to implement
certain reforms with respect to Comcast’s standalone broadband offering. The
consent decree was intended to bring Comeast into compliance with a condition
imposed as part of the Comcast-NBC Universal deal to mitigate risks of excessive
product bundling. The consent decree mandated a program to train employees
about Comcast’s standalone offering. Nonetheless, during a February 13 conference
call with Wall Street analysts, Comcast’s CFO said that he was “confident that
revenue opportunities exist by including greater bundling penetration in
residential,” and, on a March 10 conference call, he reiterated that Comcast “would
seek to bundle more” and that it would train its call center and service employees to
“upsell” and bundle better. Would it be unreasonable for someone to perceive a
conflict between the dictates of the consent decree and the intentions reflected in
Comecast’s CFO’s statements?

Response: As part of the NBCUniversal transaction, Comcast committed to offering
consumers broadband service on a standalone basis. There was no commitment or
condition that prohibited Comcast from offering and promoting bundied services. The
FCC required us to provide a 6 Mbps downstream Internet access service for $49.95 per
month. In response, we rolled out our Performance Starter offering in just one month —
the fastest Comcast has ever deployed a brand new service simultaneously throughout its
footprint. Consumers can also order, on a standalone basis, any tier of broadband
Internet access service that we offer as part of a bundled or multi-product package.
Nonetheless, over half of Comcast’s customers prefer two- or three-product bundles to
standalone cable, telephone, and broadband services.

As | stated during the hearing, and as noted above, nothing in the Comcast-
NBCUniversal Order relating to the standalone broadband condition prohibits Comcast
from offering and selling product bundles to customers, as our competitors may also do.
In fact, the Comcast-NBCUniversal Order expressly contemplates our continued selling
of bundles, providing that:

If Comeast offcrs additional speeds in conjunction with other bundled
service packages, Comcast shall also offer such speeds on a standalone
basis at reasonable, market-based prices. In each case, the standalone
offering shall be on equivalent terms and conditions (including but not
limited to usage caps) to the most comparable Broadband Internet Access
Service offered in a bundled offering.

Comeast-NBCUniversal Order, App. A, § IV.D. 1. (emphasis added).
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Municipal broadband networks have the potential to introduce competition in
markets where consumers have limited choices for broadband service.

a. Please identify any instance in which Comcast has opposed development of a
municipal broadband network or lobbied a state to impose restrictions on
such networks and please describe Comcast’s rationale for doing so.

Response: Comecast belicves that where governments seek to fund or provide
broadband service in areas where private providers are already doing so, they risk
driving out private investment because competitive providers may find it difficult
Lo compete against a government-subsidized product. Moreover, history shows
that most government-owned broadband projects have turned out to be more
complicated and more expensive than their proponents would admit — the lesson
is often learned too late — and broadband projects require constant investment to
remain state-of-the-art.

Comcast engages in discussions at the state and local level to educate
policymakers on the potential costs and risks of government-owned networks and
to help them determine how best to drive network investment.

Comcast believes that the better option is for communitics to work with
broadband providers to encourage private investment in broadband by removing
barriers to investment, accelerating and streamlining local permitting processes,
and avoiding onerous taxation. We welcome initiatives by local communities to
reduce barriers to investment.

b. Do you agree that citizens should be able to determine for themselves,
through local officials, whether they are offered broadband services through
municipal enterprises or public-private partnerships?

Response: We believe that communities should deliberate fully before
embarking on a competitive business using public funds, and that citizens should
be entitled to vote on these projects.

Does Comcast include a binding, pre-dispute arbitration clause in its consumer
contracts?

Response: Comcast strives to resolve eonsumer complaints without resort to arbitration
or litigation, and the vast majority of consumer complaints are successfully resolved at
the customer service level. In addition, Comcast includes an arbitration clause in
consumer contracts as a means of timely and efficient dispute resolution. The arbitration
clause comports with settled U.S. Supreme Court precedent concerning the protection of
consumer rights and remedies. See AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740
(2011). Comcast customers can also bring actions against the company in small claims
courts, which typically have jurisdiction over consumer claims ranging from $10,000 to
$20,000. Over the past five years, the number of these court actions has ranged from
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approximately 150 to 180 per year, and the vast majority of them have been resolved by
settlement.

If so, please answer the following questions:

a.

C.

When did Comeast begin using its arbitration clause?
Response: Approximately 15 years ago.

Does the arbitration clause include either a class action or class arbitration
prohibition?

Response: Yes, starting around 2004.

In the five years before Comecast began using its arbitration clause, how
many consumer-related complaints were brought against Comeast in court?
Of these, how many proceeded as collective or class actions, either to
settlement or a final judgment?

Response: Comcast does not have case records going back that far and therefore
does not have this information.

In the years since Comcast began using its arbitration clause, how many
consumer-related complaints bave been brought against Comcast in
arbitration? Of these, how many proceeded as collective or class actions or
as collective or class arbitrations, cither to settlement or to final judgment?

Response: As noted above, most customer complaints are resolved without resort
to litigation or arbitration. In addition to the small claims court cascs described
above, over 20 arbitrations have been initiated by customers. The majority of
these were settled; approximately nine are currently active. To date, none of these
has proceeded to settlement or {inal judgment as a collective or class action.

What is Comcast’s rationale for subjecting consumer claims to arbitration
instead of giving consumers the option of pressing their claims in court?

Response: In Comcast’s experience, arbitration offcrs a faster, less expensive
way for most customers to resolve their complaints than traditional litigation.
Comcast pays the filing fee, so there is no cost to the customer to initiate the
arbitration; the arbitrations are typically resolved much more quickly — often with
only one short filing per side; and the results are binding so both sides avoid the
potential costs and delay of appeal. As noted above. however, Comcast
customers can forgo the arbitration option and pursue claims against the company
in small claims court. In all of these disputes, Comcast strives to resolve
customer complaints as efficiently and fairly as possible.
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f. Do you agree that class actions or class arbitrations can be an effective way
for consumers to hold corporations accountable for relatively low-value
claims that otherwise might not be litigated? If not, please explain your
answer.

Response: In Comcast’s experience, arbitration has proven to be a fairer, more
efficient, and more effective remedy for customers to resolve relatively low-value
claims than traditional litigation, including class actions that often prove more
beneficial for the attorneys involved than for the consumers.

Does Comcast currently negotiate with TWC with respect to TWC carriage of
Comeast-affiliated programming? If so, how often do those negotiations take place?
‘What are Comcast’s objectives during those negotiations?

Response: NBCUniversal negotiates directly and independently with TWC for carriage
of the full suite of NBCUniversal programming. Comcast directly owns interests in a
handful of cable program networks and services (e.g., MLB Network, NHL Network, and
iN Demand). TWC currently carries MLLB Network, NHL Network, and content from iN
Demand. Comcast does not control distribution or ncgotiation with respect to this
programming with TWC or any other MVPDs.

Some content producers may seek out alternative delivery mechanism (ADM)
arrangements as a means to gain additional exposure for their work at costs that
potentially are lower than those associated with traditional MVPD carriage deals.
ADMs eould become impractical, however, if MVPD companies’ contracts include
most favored nation (MFN) provisions, which gencrally provide that the MVPD
company is entitled to the terms that the content producer offers other distributors.

a. Do you agree with the foregoing statement? 1f not, please identify those
aspects with which you disagree and explain your disagreement.

Response: As a general matter, MFN provisions operale to provide material
parity between a contracting party and any more favorable or expansive rights
negotiated by another party, usually a competitor, although these provisions vary
widely from agreement to agreement. It is unclear from the description in this
example why an MEN provision that covers ADM arrangements would impair the
practicality of them. Instead, the MFN provision could allow an MVPD to gain
cxpanded rights to show content via ADMs, if another distributor is granted such
rights, in which case the MVPD’s subscribers would have additional choices for
where to view the content. The other distributor’s rights and the content
producer’s interests would not be impaired by that result, and consumers would
benelit.

b. Does Comeast require content producers to agree to MFNs as a term of
carriage on Comcast’s distribution platforms?
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Response: Under the Comcasi-NBC Universal Order, Comcast is permilted 1o
have MFN provisions that ensure that Comcast is treatcd in material parity with
other similarly situated MVPDs with respect to price and non-price terms, except
to the extent that any other MVPDs’ non-price terms “would frustrate the purpose
of* the Comcast-NBCUniversal Order, App. A, § IV.B.3.c. Since 2011, Comcast
has complied with this provision to the extent that it has obtained MFNs from
content producers.

MVPD companies generally reserve from the television networks about two minutes
per hour of advertising for the MVPD companics to sell. These two minutes per
hour generate billions of dollars in annnal revenue for the MVPD industry.
National advertisers generally purchase advertising time from the MVPD
companies through Media, a buying cooperative that represents MVYPD companies.

a.

Do you agree with the foregoing statement? If not, please identify those
aspects with which you disagree and explain your disagreement.

Response: Advertisers that seek to reach a national television audience today
generally purchase advertising time from cable and broadcast networks dircctly
from the networks themselves. In addition, many of those advertisers choose to
supplement their cable and broadcast network schedules by purchasing
advertising in one or more of the 210 DMAs. These purchases can be made
directly on local broadcast stations or through about a dozen national
representative firms that provide these services for local broadcast stations.
MVPDs, in turn, may sell their available local spot advertising time directly to
buyers of advertising or indirectly through NCC Media, which places spot
advertising time across multiple pay TV providers. MVPDs also accept
advertising buys from multiple other firms (e.g., TelAmerica, CTV, Cable Scoop,
Cable Time, Zip Tech Media, WorldLink, ITN, Delivery Agent (The Band),
AudienceXpress) that, like NCC Media, place spot ads across multiple pay TV
providers.

Local spot television advertising is negotiated within these distinct, isolated
DMAs. Currently, Comcast and TWC compele against all forms of local
advertising, with local broadcast TV being the most direct competitor. The list
also includes radio, newspaper, outdoor display advertising, direct mail and
Internet advertising. In fact, Internet advertising, including search, display and,
especially, video advertising, is growing very rapidly.

As Professor Yoo testified during the April 9 hearing, cable companies represent
only 7 percent of the local advertising market based on SNL Kagan data. “If
you’re a local advertiser, 93 percent of your money is going elsewhere . . .. And
a 7 percent concentration level under any antitrust standard is irrelevant.”
Similarly, even combined, Comcast and TWC will have only approximately 8-11
percent of television viewing saleable impressions. Although our geographic
footprint may be larger, our share of the local TV advertising market will stil] be
very small and well below any level that raises antitrust concerns. In fact, as
.25
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described in our Joint Writlen Statement, we believe that the transaction will
enhance competition for local and other advertisers.

b. What is Comcast’s current ownership interest in NCC Media?
Response: Comeast has a 60 percent ownership interest in NCC Media.

c. If Comcast is permitted to acquire TWC, what will be its ownership interest
in NCC Media?

Response: Post-transaction, Comcast will have a 76.7 pcrcent ownership interest.

Last year, Comcast was sued for its alleged practice of retaining customers’
personal information — including Social Security numbers and credit card numbers
— long after customers cancelled their Comcast accounts. What personal data does
Comcast collect from its customers? And what are Comcast’s policies with respect
to retention, minimization, and expungement of such data?

Response: Comcast complies with the stringent privacy requirements of the Cable Act,
47 U.S.C. § 551. Comecast’s customer privacy policy for its cable television, high-specd
Internet, and phone services is publicly available at
http://www.comcast.com/Corporate/Customers/Policies/CustoinerPrivacy.html. In
addition, and consistent with the Cable Act, Comcast retains customer records pursuant to
local, state, and federal requirements and its business purposes.
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[+]
Soume: Bureau of Lshor Statisties
2008 2007 2008 2008 2010 2011 2012 2013 2014
2008 100.00 10285 106.80 10642 108.16 11158 11389 11555
2007 100.60 163,84 103.47 10517 108.48 110,73 11236

CPICAGR

Minmaapolis 2008 2007 2008 2009 219 2811 2012
Triple Play 30% (19%)  (33%) 38% &%
Dig. Pra. 89% 4% 28% 00% 10.5%
Perf, HSD 0.0% 00% {3.3%) 0% BE%

01
30%
4%
A%

1.8%
48%
1.3%

0.2%)
2%
{0.7%j

Boston 2008 27 2008 2009 24 ot 2012
Tripla Play 41% 23% @T% (118%) 33% 3.5
Dig. Praf. 0.8% B.1% 8.5% A48% 4% 47%
Pert, HSD 35% DL% {3.3%) 3.5% DL% 5.0%
Phiiadelphly
Tripho Play 2.0% 3.8% (10.4%) 0.0% 3.1%) 12%
Dig. Pref, 4.8% §4% 6.0% 0.6%) 55% 4.8%
Pt HSD. 3.5% 0.0% 0.0% 0.0% 00% 50%
San Francisco
Tripls Play Z4% {0.8%} 0.3%) {3.3%) 35% 68%
Dig, Pref, 54% 88% 54% 27% 3.8% 1.3%
Perf HSD 00% 35% 0% {1.7%}) 35% 50%
Atlanta
Trigle Play 3.2% 8% (4.2%) 00% {7.9%) 6.8%
Dig, Pref. 4.3% 38% B.2% 30% 4.0% 39%
Ped HSD ©.0% 0.0% 35% {3.3%} 35% 50%

2013
3%
9%
a2

3%
35%
3.2%

3.4%
4.2%
3.2%,

3.1%
3%
00%

244
3.3%
00%
31%

30%
00%
1%

0%
2.3%
3%

0%
24%
8.4%

{0.2%)
55%
16%

0.3%)
4%
16%

03%
4%
12%

(2.6%)
J8%
(6.5%)

@ a%)
2.3%
{0.5%)

0.8%)
23%
{0.2%)

{2.1%)
23%
{1.0%)
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Regulated Communities
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Community State
MODESTO CA
CONCORD CA
EL GRANADA CA
MONTARA CA
MOSS BEACH CA
FOSTER CITY CA
UNINC CONTRA COSTA (N) CA
UNINC CONTRA COSTA (S} CA
WALNUT CREEK CA
CONTRA COSTA CA
BAY POINT CA
EL DORADO HILLS CA
WALNUT CREEK CA
WALNUT CREEK (A) CA
GLENDALE CITY Cco
WASHINGTON DC
LEWES DE
REHOBOTH DE
SUSSEX COUNTY (PSC) DE
FENWICK ISLAND DE
KENT COUNTY (PSC) DE
DEWEY BEACH DE
SUSSEX COUNTY (PSC) DE
NEW CASTLE COUNTY (PSC) DE
NEWARK DE
WILMINGTON DE
URBANA IL
BONDVILLE IL
MACOMB IL
SPRINGFIELD TOWNSHIP IL
YARMOUTH MA
MALDEN MA
GARDNER MA
LEOMINSTER MA
HAVERHILL MA
BARNSTABLE MA
HARWICH MA
DENNIS MA
MEDFORD MA
AMESBURY MA
CHATHAM MA
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Community State
WINTHROP MA
SALEM MA
CHELSEA MA
NEW BEDFORD MA
GROVELAND MA
FALMOUTH MA
BILLERICA MA
LOWELL MA
ORLEANS MA
FALL RIVER MA
DARTMOUTH MA
NORTH ANDOVER MA
EASTHAM MA
SAUGUS MA
PEABODY MA
BEVERLY MA
NEWBURYPORT MA
QUINCY MA
TEMPLETON MA
ATTLEBORO MA
WEYMOUTH MA
FAIRHAVEN MA
ACUSHNET MA
NORTH ATTLEBORO MA
GLOUCESTER MA
ROCKPORT MA
NEWBURY MA
MAYNARD MA
CHELMSFORD MA
SOMERSET MA
PLAINVILLE MA
SWANSEA MA
ESSEX MA
MANCHESTER MA
BROCKTON MA
MILTON MA
MERRIMAC MA
DRACUT MA
NORTON MA
MILLIS MA
CLINTON MA
FOXBOROUGH MA
MILFORD MA
MEDWAY MA
HOLBROOK MA
PROVINCETOWN MA
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Community State
WELLFLEET MA
WHITMAN MA
STOUGHTON MA
WRENTHAM MA
HULL MA
NORWELL MA
COHASSET MA
SCITUATE MA
SHARON MA
RANDOLPH MA
AVON MA
HANSON MA
HOPEDALE MA
WALPOLE MA
BELLINGHAM MA
BLACKSTONE MA
MIDDLETON MA
ASHLAND MA
EASTON MA
RAYNHAM MA
WEST BRIDGEWATER MA
HOLLISTON MA
LANCASTER MA
HANOVER MA
NORFOLK MA
HINGHAM MA
MENDON MA
EAST BRIDGEWATER MA
STOW MA
MARBLEHEAD MA
FREETOWN MA
DIGHTON MA
BERKLEY MA
WAYLAND MA
WESTON MA
BRIDGEWATER MA
CONCORD MA
LAKEVILLE MA
DANVERS MA
CAMBRIDGE MA
TOPSFIELD MA
CARLISLE MA
DUXBURY MA
REHOBOTH MA
DOVER MA
PHILLIPSTON MA
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Community State
AMHERST MA
GREENFIELD MA
MONTAGUE MA
PALMER MA
WARE MA
WARREN MA
HOLYOKE MA
SOUTH HADLEY MA
AGAWAM MA
WESTFIELD MA
WEST SPRINGFIELD MA
BUCKLAND MA
PELHAM MA
DEERFIELD MA
SUNDERLAND MA
NORTHAMPTON MA
GRANBY MA
LONGMEADOW MA
HATFIELD MA
WILLIAMSBURG MA
SOUTHWICK MA
SPRINGFIELD MA
WESTHAMPTON MA
BERLIN MD
QCEAN CITY MD
SALISBURY MD
HYATTSVILLE MD
COLLEGE PARK MD
EDMONSTON MD
MOUNT RAINIER MD
UNIVERSITY PARK MD
GREENBELT MD
WASHINGTON GROVE MD
POOLESVILLE MD
BARNESVILLE MD
LAYTONSVILLE MD
CHEVY CHASE ™MD
CHEVY CHASE VILLAGE MD
CHEVY CHASE VILLAGE SECTION 3 MD
TOPSHAM ME
BRUNSWICK ME
KITTERY ME
BLOOMINGTON CITY MN
ST. LOUIS PARK CITY MN
MINNEAPOLIS CITY MN
EDEN PRAIRIE CITY MN
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Community State
EDINA CITY MN
HOPKINS CITY MN
RICHFIELD CITY MN
MINNETONKA CITY MN
COLUMBIA HEIGHTS CITY MN
HILLTOP CITY MN
BROOKLYN PARK VILLAGE MN
BROOKLYN CENTER CITY MN
OSSEO VILLAGE MN
NEW HOPE VILLAGE MN
CRYSTAL CITY MN
ROBBINSDALE CITY MN
GOLDEN VALLEY VILLAGE MN
ARDEN HILLS CITY MN
FALCON HEIGHTS CITY MN
LAUDERDALE CITY MN
LITTLE CANADA CITY MN
MOUNDS VIEW CITY MN
NEW BRIGHTON CITY MN
NORTH OAKS CITY MN
ROSEVILLE CITY MN
ST ANTHONY CITY MN
SHOREVIEW CITY MN
PLYMOUTH TOWN (MN) MN
HASTINGS CITY MN
MAPLE GROVE VILLAGE MN
BIRCHWOOD VILLAGE CITY MN
LAKE ELMO CITY MN
NORTH ST PAUL CITY MN
OAKDALE CITY MN
VADNAIS HEIGHTS CITY MN
WILLERNIE CITY MN
GRANT TOWNSHIP MN
WHITE BEAR LAKE CITY MN
ANOKA CITY MN
ANDOVER CITY MN
CHAMPLIN CITY MN
RAMSEY CITY MN
BLAINE CITY (MN) MN
CENTERVILLE CITY MN
CIRCLE PINES VILLAGE MN
COON RAPIDS CITY MN
HAM LAKE CITY MN
LEXINGTON CITY MN
LINO LAKES CITY MN
SPRING LAKE PARK CITY MN
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Community State
SPRING LAKE PARK CITY MN
STILLWATER CITY MN
BAYPORT VILLAGE MN
OAK PARK HEIGHTS VILLAGE MN
WOODBURY MN
COTTAGE GROVE VILLAGE MN
NEWPORT VILLAGE MN
DENMARK TOWNSHIP MN
GREY CLOUD ISLAND TOWNSHIP MN
ST PAUL PARK VILLAGE MN
ST. PAUL CITY MN
INVER GROVE HEIGHTS CITY MN
LILYDALE CITY MN
MENDOTA CITY MN
MENDOTA HEIGHTS CITY MN
SOUTH ST PAUL CITY MN
SUNFISH LAKE CITY MN
WEST ST PAUL CITY MN
LAKELAND VILLAGE MN
LAKELAND SHORES VILLAGE MN
LAKE ST CROIX BEACH VILLAGE MN
ST MARYS POINT VILLAGE MN
AFTON CITY MN
YANCEVYVILLE NC
MERRIMACK NH
LITCHFIELD NH
PELHAM NH
ABSECON NJ
LINWQOD NJ
SOMERS POINT NJ
BRIGANTINE NJ
STAFFORD NJ
HACKETTSTOWN NJ
LAMBERTVILLE NJ
MANSFIELD NJ
VINELAND NJ
MILLVILLE NJ
HARVEY CEDARS NJ
AVALON NJ
MIDDLE TOWNSHIP NJ
SEA ISLE CITY NI
STONE HARBOR NI
LONGPORT NI
MARGATE CITY NJ
OCEAN CITY NJ
WILDWOOD NJ
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Community State
PENNSVILLE NJ
SALEM NJ
GLEN GARDNER NJ
HAMPTON NJ
WASHINGTON TOWNSHIP NJ
WASHINGTON BOROUGH NJ
BAY HEAD NJ
BRICK TOWN NJ
MANTOLOKING NJ
POINT PLEASANT NJ
POINT PLEASANT BEACH NJ
HOPEWELL TOWNSHIP NJ
EDGEWATER PARK NJ
WESTAMPTON NJ
WILLINGBORO NJ
FRANKLIN NJ
WASHINGTON TOWNSHIP NJ
BERKELEY NJ
BARNEGAT NJ
CAPE MAY NJ
WEST CAPE MAY NJ
CAPE MAY POINT NJ
LOWER NJ
MIDDLE TOWNSHIP NJ
WEST WILDWOOD NJ
WILDWOOD CREST NJ
NORTH WILDWOOD NJ
BRIDGETON NJ
HAMMONTON NJ
NORTHFIELD NJ
RIVERSIDE NJ
BURLINGTON TOWNSHIP NJ
UPPER TOWNSHIP NJ
BURLINGTON CITY N$
PINE BEACH NJ
OCEAN GATE NJ
SOUTH TOMS RIVER NJ
GLOUCESTER CITY NJ
LACEY NJ
MONMOUTH BEACH NJ
LIVINGSTON NJ
WEST CALDWELL NJ
WEST ORANGE NJ
BROOKLAWN NJ
MOUNT EPHRAIM NJ
AUDUBON PARK NJ
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Community State
QAKLYN NJ
EAGLESWOOD NJ
TUCKERTON NJ
LITTLE EGG HARBOR NJ
FAIRFIELD NJ
VERONA NJ
MAPLEWOOD NJ
HARRISON TOWN NJ
HADDON NJ
CALDWELL NJ
ROSELAND NJ
ISLAND HEIGHTS NJ
LINDENWOLD NJ
COLLINGSWOOD NJ
HILLSIDE NJ
ESSEX FELLS NJ
BELLMAWR NJ
RUNNEMEDE NJ
MILLBURN NJ
WESTFIELD NJ
LINDEN NJ
MAGNOLIA NJ
WOODLYNNE NJ
SUMMIT NJ
DEPTFORD NJ
WOODBURY HEIGHTS NJ
WOODBURY NJ
SPRINGFIELD NJ
MONTCLAIR NJ
SHREWSBURY NJ
RUTHERFORD NJ
LYNDHURST NI
NORTH ARLINGTON NJ
KEARNY NJ
SOMERDALE NJ
RIVERTON NJ
CINNAMINSON NJ
PALMYRA NJ
STRATFORD NJ
BERLIN BOROUGH NJ
GLOUCESTER NI
WESTVILLE NJ
INDEPENDENCE NJ
CLEMENTON NJ
MAPLE SHADE NJ
MOORESTOWN NJ




241

Community State
VOORHEES NJ
CRESTWOOD NJ
BERKELEY HEIGHTS NJ
NEW PROVIDENCE NJ
BERLIN TOWNSHIP NJ
MOUNT LAUREL NJ
GIBBSBORO NJ
HI-NELLA NJ
PITMAN NJ
MERCHANTVILLE NJ
PLAINSBORO NJ
PINE HILL NJ
SCOTCH PLAINS NJ
CLARK NJ
EVESHAM NJ
LAUREL SPRINGS NJ
EAST ORANGE NJ
GLASSBORO NJ
FANWOOD NJ
WEST DEPTFORD NJ
WENONAH NJ
HAINESPORT NJ
MEDFORD LAKES NJ
NORTH HANOVER NJ
MOUNTAINSIDE NJ
EAST WINDSOR NJ
HAZLET NJ
MEDFORD NJ
MANTUA NJ
HIGHTSTOWN NJ
NATIONAL PARK NJ
GREENWICH NJ
HELMETTA NJ
SOUTH BRUNSWICK NJ
DELANCO NJ
DELRAN NJ
BEVERLY NJ
WASHINGTON CITY NJ
MONROE NJ
WINSLOW NJ
BORDENTOWN TOWNSHIP NJ
WATERFORD NJ
HILLSBOROUGH NJ
HIGHLANDS NJ
UPPER TOWNSHIP NJ
BUENA NJ
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Community State
SHILOH NJ
ALLENHURST NJ
LOCH ARBOUR NJ
NEWFIELD NJ
EWING NJ
LAWRENCE TOWNSHIP NJ
PRINCETON BOROUGH NJ
PRINCETON TOWNSHIP NJ
LEBANON NJ
CLINTON TOWN NJ
READINGTON NJ
CLINTON TOWNSHIP NJ
LONG HILL NJ
LOGAN NJ
SWEDESBORO NJ
WOODSTOWN NJ
MANCHESTER NJ
LAKEHURST NJ
BRANCHBURG NJ
BERNARDSVILLE NJ
FLEMINGTON NJ
RARITAN NJ
ROOSEVELT N
CHATHAM NJ
FRANKLIN NJ
BORDENTOWN CITY NJ
WOOLWICH NJ
OLDMANS NJ
HARRISON TOWNSHIP NJ
PILESGROVE NJ
PENNS GROVE NJ
COMMERCIAL NJ
DOWNE NJ
MAURICE RIVER NJ
ELK NJ
ELMER NJ
FRANKLIN NJ
PITTSGROVE NJ
UPPER PITTSGROVE NJ
SOUTH HARRISON NJ
WEST WINDSOR NJ
GLEN RIDGE NJ
MENDHAM BOROUGH NJ
PEAPACK-GLADSTONE NJ
PENNINGTON NJ
HOPEWELL BOROUGH NJ

10
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Community State
UPPER DEERFIELD NJ
MENDHAM TOWNSHIP NJ
LAUREL LAKE NJ
LAWRENCE TOWNSHIP NJ
MANAHAWKIN NJ
BEDMINSTER NJ
CHESTER BOROUGH NJ
CHESTER TOWNSHIP NJ
TEWKSBURY NJ
MONTGOMERY NJ
ROCKY HILL NJ
HOPEWELL TOWNSHIP NJ
FOLSOM NJ
BUENA VISTA NJ
CHESILHURST NJ
HARDING NJ
EAST AMWELL NJ
FRANKLIN NJ
STOCKTON NJ
WEST AMWELL NJ
UNION NJ
FAIRFIELD NJ
DEERFIELD NJ
UPPER DEERFIELD NJ
MILLSTONE NJ
BETHLEHEM NJ
ALLOWAY NJ
ELSINBORO NJ
QUINTON NJ
DELAWARE TOWNSHIP NJ
MULLICA NJ
DELAWARE TOWNSHIP NJ
MANNINGTON NJ
FAR HILLS NJ
LOWER ALLOWAYS CREEK NJ
WASHINGTON TOWNSHIP NJ
BOROUGH OF PINE VALLEY NJ
BOROUGH OF TAVISTOCK NJ
PATTERSON NY
PAWLING TOWN NY
PAWLING VILLAGE NY
CARMEL NY
HERITAGE HILLS NY
KENT NY
SOUTHEAST NY
BREWSTER NY

11
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Community State
PUTNAM VALLEY NY
BEEKMAN NY
RAYLAND OH
PORTLAND OR
CORVALLIS OR
SALEM OR
LAKE OSWEGO OR
EUGENE OR
CLACKAMAS OR
MARION OR
WEST LINN OR
PORTLAND OR
ALOHA-REEDVILLE OR
MILWAUKIE OR
LAKE OSWEGO OR
GRESHAM OR
WOOD VILLAGE OR
TROUTDALE OR
FAIRVIEW OR
MULTNOMAH OR
UNINC MULTNOMAH OR
UNINC PORTLAND AREA OR
UNINC AREAS OF MULTNOMAH COUNT OR
UNINC AREAS OF CLACKAMAS OR
BRISTOL PA
MIDDLETOWN PA
PENNDEL PA
PHILADELPHIA AREA 1 PA
MARPLE PA
HAVERFORD PA
CHELTENHAM PA
MORRISVILLE PA
DOYLESTOWN BOROUGH PA
WEST WHITELAND PA
MALVERN PA
NETHER PROVIDENCE PA
YARDLEY PA
LANGHORNE PA
LOWER MAKEFIELD PA
EAST MARLBOROUGH PA
WARRINGTON PA
NEWTOWN PA
DOYLESTOWN TOWNSHIP PA
PHILADELPHIA (NE) PA
PHILADELPHIA (NW) PA
PHILADELPHIA AREA 2 PA

12
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Community State
FERGUSON PA
STATE COLLEGE PA
MQUNT UNION PA
DAUPHIN PA
EAST PENNSBORO PA
HAMPDEN PA
HIGHSPIRE PA
LEMOYNE PA
LOWER PAXTON PA
MIDDLETOWN PA
MIDDLE PAXTON PA
SUSQUEHANNA PA
SWATARA PA
WORMLEYSBURG PA
GALLITZIN PA
DONOQRA PA
MCKEESPORT PA
WHITE OAK PA
SPRINGDALE PA
TRAFFORD PA
HEMPFIELD PA
IRWIN PA
BRADDOCK HILLS PA
FOREST HILLS PA
JEFFERSON HILLS PA
SHALER PA
SCOTT PA
HEIDELBERG PA
GREENTREE PA
SOUTH PARK PA
ASPINWALL PA
PLEASANT HILLS PA
O HARA PA
KENNEDY PA
HAMPTON PA
SEWICKLEY HILLS PA
TRENTON SC
CHARLOTTESVILLE VA
ALEXANDRIA VA
GALAX VA
OLYMPIA WA
MUKILTEO WA
KENT WA
RENTON WA
SEATTLE WA
BELLEVUE WA

13
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Community State
UNINC KING COUNTY {S) WA
UNINC KING COUNTY (N) WA
AUBURN WA
MCCLEARY WA
MERCER ISLAND WA
SEATTLE WA
UNINC AREAS OF KING COUNTY WA
DES MOINES WA
ISSAQUAH WA
BELLEVUE WA
UNINC AREAS OF KING COUNTY WA
REDMOND WA
LAKE FOREST PARK WA
LACEY WA
UNINC AREAS OF KING COUNTY WA
LYNNWOOD WA
TUKWILA WA
MOUNTLAKE TERRACE WA
SPOKANE WA
UNINC AREAS OF KING COUNTY WA
KIRKLAND WA
BRIER WA
BELLEVUE (NORTHERN) WA
MILL CREEK WA
VASHON ISLAND WA
BURIEN WA
FEDERAL WAY WA
LAKE FOREST PARK WA
FEDERAL WAY WA
SEATTLE {N) WA
ISSAQUAH WA
PRESCOTT Wi
HUDSON Wi
NORTH HUDSON Wi
RIVER FALLS Wi
MORGANTOWN WV

14



247

EXHIBIT 6



248

YW
YW
YW

A
M
A

A
AA
M
A
A
M
A

M
AN

A
AN
A
A

v
EIRJLY

Jo umo] ‘uojeq
jo umo] ‘Bingsyier)
Joumo] ‘swepy
Jo A ‘uingpoom
10 AYD ‘uciBuyiop
10 A1 "ebe||IA Joowyens
{8000) jo Au *ar01g Janig
10 K10 “poomIBARY
10 A0 "umeryany
10 AuD ‘sbunds wnig
10 A0 ‘seleis3 swinogqioy
10 QD ‘Wodmen
10 A ‘aaysujoour]
(00970r) 4o A0 *Aajsbury
(00010r) 10 A1) 'seioy suINogisIny
10 A0 ‘ellindlioH
(90270 40 D ¥ea17) MolloH
(8000} 40 A0 “sbiaH pueiybiy
(swybiay aue Joulpy esy) Jo A "yeal) abejusy
40 AiD Bau) 38009
10 41D "$fiH pinig
(0007101} 40 A1) “abpuque)
jo Al 'poomieng
jo A1 “ussIg Buymog
Auno) iney
J0 A9 “esudiaiug
ALIMYADINAW

¥10Z/82/v

uone nday ey 03 Palqns salunwwio’)
ajqe) Jausep 3w

NOILYIN93Y 0L 123r8ns

amno ¥T0Z HOYVYIN 40 SY



249

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
El]
El
El
El
El
El
El
E
El
E
Y
Y
Y
Y
YW
YW
YW

10 abejiA ‘Bingburwoolg
10 8BejA ‘1oAY or|g
10 A0 ‘uojweybuig
JOUMO) ‘WaYs|uleg
JoabelllA ‘yeg

‘eds uols|leq
Jo abejip ‘a|Abay

10 umo] ‘dismiuy
JOUMO] ‘Weplaiswy
10 Q1D 'weplasiuy

10 8be|lIA ‘Juoweyy

Jo Ay “Aueqpy

Jo abeyIA uoyy

Jo abeyiip 'swepy

10 UMO] "YINOULBA
Joumo| ‘ucjseloy|
10 A0 'pueiuod ynog
10 A0 'puepoy

Jo A0 “pueniod

10 UMO| ‘0U0I0

10 UMO] 'uoWIsy

4O UMOJ 'puelaqung
JOUmMo] ‘uspwe)

o AID '1emalg

JO UMO] ‘UMOISWEI[lIM
Jo umo] ‘eBpugyooig
JO UMO] ‘puotuyary

10 Au5 ‘playsid

10 K10 ‘swepy ywoN
JOUMO] 'xouaT]
Joumo] ‘a9

jo abe

NOILYIND3Y OL L33r3aNns

aind PTOT HOYVIA 4O SY



250

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

1o aBe||IA ‘umajsiadoor
10 abeypA 'a|raigeISUOD
Joumo] ‘Uiyuo)

Jo umo] ‘aiuojo)

J0 abefA “ooig ploo
10 A ‘sa0yo)

1o 3BellIA fItsaIge)
Joabe|p 'uoD

0 UMO ‘stled uoyo

10 aBeyip ofimielD

10 86e1A ‘oBueuayy
10 abeip 'Aejle Alayn
Joumoy ‘oBueuay)

Jo umo] ‘uoyeyn

jo abeyjiA 'uoloja)

1o 8Be|IA ‘Biaouaze)
‘s)ybiaH ebnieny
‘pueliolsed
‘U0SPNH-UO-UoJBISED)
Jo abeyip ‘sopuen

Jo abeyiA ‘aueyoleuen
Jo abeyiip ‘uspwen

10 abeyip ‘ebpuque)
1o abeqA ‘uoysnig

10 UMOJ “yaImsunig

Jo abeyIA ‘a|iaumolg
JO UMO] ‘3|jtaumalg

Jo abeqiA ‘uodyooig
Jo aBeyiA 'uigiepeoig
10 umo_ ‘uigiepeoig
10 umo] ‘uoybng

NOILYINDIH OL 123rans

amnd PTOT HOYVIN 40 SY



251

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

J0 abejA ‘UoImuaalo)
Jo afiejIp ‘ausalg

jousmo] '

Jo Ay
10 8Be|Ip 'Aemes)

jo umo| ‘Aemeo

‘epuo4
‘UBABH Jie4
10 UMO| ‘U3

JOo umo] ‘enw|3

Jo Ay eanwy3

10 abeyiA ‘syblaH enw3
Joabepi ‘ajiaue)3

10 86217 “Ja1saya0y s8]

10 UsO] ‘Ushquasis jse
Joumoy ‘uosunaiqg

JOUMO| ‘Blemelaq

40 UMOL WIM 8Q

Jjo umo] ‘Aeq

Jo abey|IA ‘ueyboi)

JO UMO} ‘piojmel))

Jo abeyiA ‘uosprH-uo-emuIc)
Joumoy ‘Bulwio)

j0 A9 ‘Buiion

NOILYIND3Y OL 133rdNns

aind PT0OZ HO¥VYW 4O SY



252

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

10 aBeylIA ‘Sniuey

Jo umo] ‘e)en

Jo abey|iA ‘auojely

JO UmO] ‘autely

Jo abeqiA ‘alAmoT

{0 9BeliA ‘ol

Jo abeiA ‘Auagn

Jo abe||A ‘pioeld oxe
Jo afiefip, ‘abicacy axe
Jo abey|iA ‘eucoe]

0 UMD ‘POOMIY

1o umo] ‘uojsbury

Jo A ‘uoisbury

10 abe(jiA Moouiapury
Jo abeyip ‘uepior

Jo abeyiA *Aup uosuyor
Joumo] ‘eseyy

J0 Augy ‘eveyy

Jo umo *AapnH

10 a6eyjiA ‘spesyasiod
O UMO] 'speayasioy
1o A0 “llsuioH

Jo aBellA ‘sile4 ¥o1s00H
AslIoH
‘siled pueiybiH
10 aBeypiA ‘uoyjsansy
‘JBUIMIEH
‘leqiuuey
4O UMO| ‘UOCWY{eH
J0 abejip ‘ueleben
O UmO] ‘puepap|ing

NOLYIND3Y OL 123raNs

amnd 7T0Z HOYVIA 4O SV



253

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

Jo ab '9[IAULON

10 UMO] “ySnquaals) YLoN
Jo umo] "eq|3 yuoN

o umoL ‘eunAeys|

Jo abejiA ‘S|oyaIN

jo aBeyiip ‘Kajlep yiemaN
40 3BEIIA ‘I HOA MAN
10 Um0 JoSpuIp MBN
10 UMO| ‘puepoag meN
Jo abe(iA '21ed MaN
Joumo| ‘7)jed MBN

10 8bz|1A ‘plojuRH MaN
JO UMO] ‘plojueH mBN
Joumo] 'Aenjy

10 8Be|IA ‘BlIASILOW

10 aBejjiA ‘sliow

10 UMO ‘NeaJop

Jo abejjIA ‘s||e4 nojuol
1o aBe|IA 'ofRouop

Jo abeyip ‘Aswobjuay
JoUMmO_ ‘opsuIg

Jo abeylA ‘projIN

Jo aBejuA "slAsIPPIN

10 abeyjiA ‘0oixap

Jo abeyIA ‘spueuspy
SIBAOID) JO UMO] ‘PlalAEY
1o abeyip “yooighep

10 abey(IA ‘euassepy

Jo umo] ‘Aolep

1o aBeIA ‘shyisaiep

10 abejip 'sjiAsuuep

(Ape1oauyag pue

NOILYINOIY OL L23rans

amnd PTOZ HOYV 40 SV



254

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

J0 A0 ‘1oejassuay

10 abefIA ‘uasway
JOUMO] OO pay

10 umo] ‘fngsusant)

Jo Ain ‘aisdasyybnog

Jo abeyiA ‘uepke Hog

jo abeyjiA ‘AusH Hod

10 UMO] ‘AajleA Jueseald
10 UMO] ‘UMOISHI]

Jo umoy ‘pIojsiid

10 abejia xusoyy

10 UMOo] “ylad

10 UMO ‘Uojullad
Joumo] ‘playusy
Joumo] ‘eulleq

Jo abeqA ‘usued

10 afie|A “obplg suneled
1o afe||IA 1504 pajuied
Jo abeIA 'pIoxO

joumo] ‘ofamo

Jo abeyia ‘oBalp

Jo umo ‘oBemsQ

jo A ‘oBamsQ

jo abeyip *Aueysuo

10 umo ‘ebepuoug

O UMO| 'BJU0BUQ

10 A9 ‘ejuosuQ

{0 AxD “epiouQ
‘Bl1seD epIBUQ
o umo] ‘uapBp
10 aBey|IA ‘BSSAPO

jo ob

NOILYIND3Y 01 133r1ans

aind PTOZ HOHYW 40 SV



255

AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

JO UMO| ‘USpomS

1A ‘Buiuios yinog
10 abieyjip ‘ewiAwg

jo afiejiiA ‘saleleauENS

Jo abe|ip ‘Asupis

Jo abieyiA ‘awngqiays
Joab ‘sBuidg uoleus
1O UMO] ‘USYepuUByS

10 UMO] 'EqQUIS

jo abejiA 'a|Iae|Anyos
10 UMO] ‘U00IYOS

10 A0 *Apejosusyog

10 afie|ip ‘sxoanubeyos
Jo ofe|ip ‘sepabnes
Joumo] ‘sauabineg

10 umo| 'ebojereg

jo Ao ‘sbundg ebojereg
o a6 'aye oeUeRIES
10 abeyip ‘9210 Apueg
10UMO] 'axe pueg

Jo abeyip ‘wajes

Jo abejip '1oqieH sioyoeg
JO UMO| ‘WEPISHOY

0 Al 19180400y

Jo 8e|iA ‘GpISIaARy

10 aBejiA “sllinpuowyoRy
Jo abeqiA ‘sBuiids preyyony

NOILYINDS3Yd 01 103rans

aind HT0Z HOYVYIN 40 SV



256

vd
vd
HO
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN
AN

10 ybnouog ‘s|jina0usImET
jo ybnoiog ‘puepy3

10 abe(liA 'sBulds moleA
40 8BeliA ‘alARIoA

O UMG ] "HO0ISPOOA

10 3BeyiA ‘abpupoopm

1O UMD “UGHIM

10 UMO | “UMOISSIUAL

{0 3beyiA ‘clogsanupm
BUBSHUM
1o by "playuIng 159M
jo abeqi ‘Bingsiem
‘Hodspasp
10 abeyiA ‘puelkemm

Jo 3be|IA U suppem
10 A0 telinislem

Jo abey(IA ‘BlinialEA

10 AID 'umopsiep

Jo abejpa ‘plopBIEM

O UMO] 'PIOMIBJEAL

Jo abejiA ‘ejauciBuiyses
10 abe|IA ‘usplep

Jo abejiA ‘o1Ase5YI00A
40 A0 ‘eonn

Jo umo] 'uoiun

Jo 56ei ‘ejipeun

10 UMO] “J8I8N

10 abe|IA ‘Bingsuewni|
Jo umo| ‘eBoispuodl|

10 aBe(IA “alliasrouue]

10 A)D) ‘esnoeIfg

NOILYIND3Y 01 123rans

amnd YT0Z HOYVIA 4O SV



257

o)
s
s
Yd
Yd

0] 8

Jo K10 'yaeag SHAN YUON
Auno) Aojexylag
10 UMO] ‘sae Ipealy
10 ybnouog ‘esnoys|buiyg
diysumo Uos|oN
NOILYIND3Y OL 153718NS
and $T0Z HOYVIN 40 SY



258

EXHIBIT 7



259

NL ‘siydwan

NL 'uosyoer
N1
NL*

aw ‘Angsies

WA YMIoHON

VA puowyony

X1 'uoisnoM

XL ‘sejeq

HO ‘PIojpaiN

O ‘auabng
HO pueod X AN 'yeanpeq
YA ‘BULINEA X AM ‘uojBurxa
YA ‘Buexods X x AM 'alliasinoT
x PPETe)
X x AN ‘usaigy Buimog
x x v ‘ueyiog
ON '0i0qSUudaI5) X A (LS T
ON ‘anoleYD X TV ‘alqeiN
ON ‘wewng-ybiejey x v 'weybujwag
vO 'UOSEW X YA-NL 'sauQ-y
Y9 ‘BlUBNY x NL 'eSooueney)
¥ ‘eyaing X NI ‘aljoheje
vo ‘Buippay-0oyD X X NI ‘3IneH auaL
w0 ‘seuljes-Aasojuoy x NI ‘SUABAA 14
vo 'BIEQIE] BIUES X x NI ‘aliiAsueAg
YO 'BIESIA-OUSALS x NI ‘stjodeueipuy
v¥) ‘OUsWeITeS X X (Aeg La3Is) ‘aaNEMII) LISUCISIAA
w0 '00siouelg UBS X HO uowol|
VO 's3jabuy 507 X x HO ‘uoieq - neuuDuID
1D 'UaneH MAN ¥ pJojLieH X X HO 'opalo - snquinjod
YIN ‘2%0h10H-praybunds * (Vd ‘23 - HO 'UONY-PUEIaASID) OIUO IN
YN 'picpag mON-|Y ‘80usplacid X NW ‘Ined 18-sijodesuuipy
(HN "J91sayouei) I ‘ucisog x IW ‘AuD Aeg-meuibes-jully
AN 'uBingsneld- | A 'umbuiung X spidey puer
AN ‘Aos L -Apepauayss-Aueqly X W ‘Buisueq
AN HOA MIN x W ‘woseq

J2UBLD O}

152307 0} SYWA JaHBYD ML 1984aN-84d o)uids 03 3sE3WO0D SYNA

SUONOBSUBI| SINIISAAI] Ui PAAIOAW SYINA




260

EXHIBIT 8



National Broadband Map

Wow eoimpcied 1§ my comrounity?

Pisaey anter any aduress Broadband

Analyze = Hop + Developer + About » Hotive Nations

Hank - Summarize - Provides « Ergage : Biog » Twitter < Downioad + States

& Distngt of Sodumbla

NTA « FCC - ‘Website Poficies and Notices = Privacy Palicy « Resovervgoy = FOIA



262

W Naﬁona! Brﬁadband Map Homepage » Analyze « Map - Deweloper « About - Natie Nations

How connastad i my momemunisy?

Analyze Share

tcals below o rspk snama by e
availeliity for & ghan arse and downdoad oors sontand

aitnibite, gensrate summarias of troadband & owShot URL Y
popular sististics

Use this toof te-vompars broadbiand avsiatiny in difersnt areas. Geviardls o ndtional st of states,

counties, Metropoiten Biatistival Areas JARAL O Districts, zens aces o
Univeroa! Senics Furd (USF) study srese by § EpEE, ) nusnker of provdnts
o Fegt ign. T tog! alsg ranked fsts within 3 simie, meluding by sounty.
LENEUS TSP phacs, Cratpict. niate i brct, MEBA snd LISF

Rank your geography »»
Cxwryiie Searches:

Al Stetes within Bation

All Countieg within Mation

All Congrassional Digiricts within Mation

WMetropolitar Statistical Areas in Californiz

Broadband Classroom »

Summarize
sz this tedi b ele an e of Enqaqe &
Eletropotitan Stalistics! Aves (WIBA. Uriversal [EEE R 5
Summarize your geography =»
Blog =

Esxampis Searchas )
Working to Provite a Bettés Hational Broadbiand Map

= Nationwide

« State > California
« Mative Nations > Navaio Hatior Updates »
« Caumty > Henrepin 5 5

Provider »

ity for any siste, oounty. state

Use this 106} 15 genarate an ovariew of & broadband feovider's avel
L we Fund (USF) study area, ceneus

ingistatva dhsticl, metropolitan stetistival area USA), Unwersat Sar
place. or Nathve Mavon

Pepular Reports
‘iew and siownisad popular repons

~ Broadband Avaitabiity it Urhan vs, Rural Argas

= Abvber. ek Deiidrn ket Sand Tine |



263

m Naﬂanai Broadhband Mag Homepage « Anglyze « Map - Developer . About + Matiw Nations

oW ZORReCted i Y COmmIBIYY

About Provider »

Usé this toel 5 gens:
matroipaitar stabstio

am dverded of
B2 JRBAY, L

v, atate lagistatae distact,
iy area, ot Metive bation

1’ salect Geography

FATIORNIDE

Fuarw namions | [ vare j | CIRNTY | CONBRESSIONAL TISTRICTS

i waghot URL >

{3 Tasct

Broadband Classroom »

Engage %

Blog =
Working 1 Frovida o Betber Rativral Broadband Wap

Updates »




264

Mational Broadband Map Homepage « Anafyze » Map - Developer + About « Natie Nstions
@( Ao cannecied & my cnmmunm?
{ Plagse ante ’

Share »

About Provider »

HMetropolitan Statistical Area »
Seattle-Tacoma-Ballevie, WA Metro Area

Share this page with my communiy
£ s Shom URL »

| wnud 3 Twoet:

»v’mhmkabgy and Suures

E-‘;Nt AR

Comcast proratiun

This provider offers Cable
approximate population of 3.3

tened by S8} gromiens znd ae cu

= Modam - DOC
74,836 {out of a total population of 3,563,322},

1o the wit of stae.

Jung 30,

Cowerage Map

813 3.0 broadband technolegies to an

States/Terrifories where this provider offers service: 40 (click to expand).

Avaitahillty Overview

Fopubien

Coverage Map

3,374,838

Havazig Utite

1,460,317

Tk’ g e roiesy

Open Coverags Map »



265

"All Providers in MSA

Descoption. el 1 5 15t of & broadband prosiders that offer senics i this gaogra

Provider Neme

ATET Ing

CentaryLing, i

ity ef Tasoma o

ch‘ent Cummunications Group
Comeast Sorparation :

Comrmunity Fiber Netyr

Cyverdme Ne!w@rkg. |ﬁ:

?asﬁ’:;snl {:.;»mmumcaﬁnns e
Fronger rcatvand

Frordiat Cnmn';untcatmns: Corporation
Ha!‘isiam: Té!epnuna Corﬁpam '
integra Tetecom Hoitings, Inc. '
fren Gﬁa! H BMA?&S, ue

L‘ava! ;ii;ammunv:‘ahnns, LLe
ashei ine

Hason éounw FuD#2

Flafinum Squity, Lig

Savdgoth Ted;n:-’cgiés '

Sprini Nede CG’DO-’GL‘VGF
StarTouch Breadband '

'T;’JGBAIE

Telephone and Diata Systams, inc.
‘-.s‘snzm‘ Cememunizations ine.
‘WaveDteaton Holdings )

X Hofdings, e

Zayir Group, LT

fw telecomn ine.

tap 3 Broadband Clagsroom » Summarize




266

@( Mational Broadband Map Homepage - Analyze » Map - Dewlopar « About « “iative Nations
=

Flen cormecies s iy Covswity ?

About Provider » Share
Metropolitan Statistical Area » Chare this page with my sommcty
Seattle-Tacoma-Bellevue, WA Metiro Area b e ShaURL Y

¥ Tweet
Methodolegy and Sowes  Expor AP
AT&TInc. Coerage ap

This provider offers Terrastrial
to an approximate population of 3.24

Mok

iess - Licensed broadband technologies
048 (out of a total population of 2,562.322).

States/Territories where this provider offers service: 53 (click to expand).

Availability Overview Coverage Map

Fighest sdvertised dovriozs speed

98 Clouitaze

Oper Coverage Map




267

SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR COMCAST-TWC MERGER
HEARING, APRIL 9, 2014

QUESTIONS FOR MR. COHEN

1. Some have expressed concerns based on the fact that Comcast and Time Warner
create some of their own content. Will the merger enhance the company’s ability to restrict
competing content providers from distributing their programs to a significant number of
consumers through its distribution channels? In addition, what assurances can you
provide the Committee that the newly combined company will not withhold its own
programming content from competing TV and Internet providers?

Response: The combined company will have neither the incentive nor the ability to restrict
competing content providers from distributing their content to consumers, or 1o withhold
NBCUniversal programming from competing TV and Internet providers.

The combined company will account for less than 30 million managed MVPD subscribers, or
less than 30 percent of MVPD homes. As discussed in our Joint Written Statement and
elsewhere, this will not adversely affect the ability of content providers to distribute their contcnt
broadly to a national audience, whether or not they enter into an agreement with our company.

Most consumers can choose among three facilities-based MVPD providers; many can choose
among four or more. This dynamic competition now also includes online video distributors
(*“*OVDs™). According to SNL Kagan, 45.2 million U.S. households subscribe to online video
services today, more than double the 19.8 million that did so in 2010. Consumers demand
content from major companies, like Fox and Disney, as well as smaller companies and
independent networks, like Altitude, NESN, and The Outdoor Channel. And consumers have an
incrcasing number of providers they can choose from to access their desired content. If Comcast
refuses to carry the content that consumers want, they can and will switch to our competitors.

Nor will the transaction change our incentives to license NBCUniversal content to competitors.
As detailed in our Joint Written Statement, Comcast is acquiring minimal new programming
interests in this transaction. Given that there is a de minimis change in the new company’s
programming holdings, it will not have any power or incentive o withhold NBCUnivcrsal
programming from MVPDs in any markets. Moreover, these relatively modest new holdings
will be subject to safeguards such as the FCC’s program access rules.

The licensing of NBCUniversal content to OVDs will also not be impeded by this transaction,
Since the NBCUnijversal transaction was approved, NBCUniversal has successfully licensed or
renewed programming content to numerous OVDs, including Amazon, Netflix, and YouTube.
And the Comcast-NBCUniversal Order’s licensing and arbitration rights for OVDs will continue
to apply after the transaction.

2. Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you believe
that imposing new regulations could stifle innovation and inhibit the growth and
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deployment of broadband services? In your view, should there be more or less government
involvement in this industry?

Response: Greater reliance on the competitive marketplace, and less government intervention,
will promote innovation and investment. To the extent that the government believes it needs to
act to cnsure an open Internet, the fact that the combined company will remain subject to the
FCC’s original Open Internet rules through 2018 accomplishes that goal, and the FCC has now
announced its intention to adopt new Open Internet rules that apply to all Internet service
providers (*ISPs™) in this calendar year. Other parties have called for extending regulation into
other aspcects of the Internet, including so-called interconnection, peering, and transit
arrangements. For over two decades, ISPs and others in the Internet ecosystem have worked
cooperatively to make these arrangements work. We believe introducing regulation would be
counterproductive, invite regulatory gamesmanship, and needlessly break a system that is
functioning well.

3. How will the proposed merger impact cable advertising? Currently, I understand
that cable networks allow cable companies to keep 2 minutes per hour of advertising,
which permits small businesses to advertise in a cost-effective way on national
programming. Comeast and Time Warner Cable already control a substantial part of this
cable advertising market, and a combined Comecast-TWC would consolidate that control
over this $5.4 billion market. How can you assure the Committee that this dominant
control of the market won’t result in limiting the access that small businesses have, and
that it won’t result in higher advertising costs, which are then passed on to consumers?

Response: Comcast and TWC do not have — and, post-transaction, the combined company will
not have — dominant control (or, for that matter, any control) of the cable advertising market.
Advertisers who seek to reach a national television audience today primarily purchase
advertising time from cable and broadcast networks, not MVPDs. These purchases can be made
directly or through national broadcast representative firms,

National advertisers sometimes supplement their advertising purchases with local spot market
advertising purchases from local broadcast stations or MVPDs, NCC Media is one of many
firms that sell spot advertising time across multiple pay TV providers. Newspapers, radio
broadeast stations, local businesses, and other small advertisers also participate in the local spot
market. MVPDs may sell their available local spot advertising time directly to buyers of
advertising or through firms like NCC Media.

As Professor Yoo testified during the April 9 hearing, cable companies represent only 7 percent
of the local advertising market based on SNL Kagan data. “If you’re a local advertiser, 93
percent of your money is going elsewhere. . . . And a 7 percent concentration level under any
antitrust standard is irrelevant.” Similarly, even combined, Comecast and TWC will only have
approximately 8-11 percent of television viewing saleable impressions. Although our
geographic footprint may be larger, therefore, our share of the local TV advertising market will
still be very small and well below any level that raises antitrust concerns.

Lastly, Comcast and TWC operate in distinct geographic footprints and do not compete for small
business advertisers. Combining the Comcast and TWC systems, thercfore, will not reduce the
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many advertising choices small businesses have to reach households in any relevant local
market. Advertisers will continue to enjoy a great many alternative outlets in the Designated
Market Areas (“DMAs™) where the combined company operates, including broadcast television,
other MVPDs, radio, Internet media, newspapers, direct mail, and outdoor display advertising, to
place local advertisements for small businesses.

4. If the proposcd merger is approved and Comcast-TWC has a dominant position in
the local spot advertising market, wouldn’t that make it more difficult and expensive for
local businesses to advertise in the spot market? Would there be an incentive to sell more
spots at higher prices to national and regional advertisers, giving local small businesses
fewer options and forcing them to pay higher prices? What are the implications for others
in the cable television community — for examplc, independent cable systems, satellite
carriers and othcr cable advertising companics — if they cannot get access to the spot
advertising market other than through Comcast?

Response: As noted above, Comcast and TWC serve distinct geographic markets and do not
compete for local spot advertising. (New York is the only DMA where Comcast and TWC both
sell cable spot advertising. But advertising on a Comecast system is not a substitute for
advertising on a TWC system, since the systems serve different customers.) Given the lack of
overlap between the two companies, and the limited programming assets owned by TWC, buyers
of advertising on all business levels — small, regional, and national — will have the same choices
among all of the competing advertising outlets as they have today. Similarly, independent cable
systems, satellite carriers, and other pay TV providers will continue to be able to sell their
available local advertising time directly to buyers of advertising or through firms like NCC
Media that sell advertising time across multiple pay TV providers.

5. So called “cord cutting” is becoming more and more popular, especially as
companies like Netflix and Hulu gain traction. Comcast controls the internet connections
that many people usc to access these sites. But because Comcast also provides cable
television access, it could have an interest in preventing people from cutting the cord.
What assurances can you give the Committee that it won’t use its control of the internet
infrastructure to stop consumers’ ability to “cord cut?”

Response: Comcast has no interest in degrading a consumer’s onlinc experience to
disadvantage online video distributors or other edge providers. That would only harm the
altractiveness of our fastest-growing business segment — high-speed broadband. Further, as part
of the NBCUniversal transaction, Comcast agreed to be bound by the Open Internet’s “no
blocking™ and non-discrimination rules, which prohibit impeding or discriminating against the
flow of online video programming offered by Netflix, Hulu, or others to Comcast broadband
customers.

6. The Comcast consent decree with DOJ and the FCC Conditions to the NBC
Universal transaction forbid Comcast from limiting or using incentives to limit a cable
programmer from selling its content to an online video distributor. Since September 2011,
has your company entered into or modified any program carriage agreements that contain
contractual provisions which create a financial disincentive for programmers to sell their
programming on an online video distributor?
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Response: All of the carriage agreements Comcast has entered into since January‘ 2011 are ful]%y'
consistent with the applicable provisions of the DOJ Consent Decree and NBCUniversal Order.

! Under botb the DOJ Consent Decree and FCC Conditions, Comeast (in this case, specifically, Comcast

Cable) is permitted to obtain exclusive rights to show a program if the period of exclusivity is 14 days or less; and
online exhibition for free of content for which Comcast pays a license fee can be prohibited for the 30-day period
after the content has first aired. DOJ Consent Decree, § V.C; Comeast-NBCUniversal Order, App. A, § IV.B.3.a,b.
Exclusivity rights are a way for programmers and distributors to recoup the costs of original content, which
generates more content, which is good for consumers. The FCC has recognized these pro-consumer benefits, see
Revisions of the Commission’s Program Access Rules, Report and Order, 27 FCC Red 12605, 99 41-46 (2012), and
exclusivity is widely used by OVDs and MVPDs to distinguish their scrvices.
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“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Questions for the Record Submitted by
Senator Orrin G. Hatch

Questions to Mr. David Cohen:

1.

During the hearing, you noted that the issue of “a la carte” programming is
complicated and that the result of an a la carte regime could be less choice and
higher costs for consumers. In contrast, others argue that a la carte programming
would give consumers access to more choices at lower prices. Please explain why
you believe a la carte options would not increase consumer welfare.

Response: There was a robust and healthy debate a few years ago about whether
consumers would be better off in an a la carte world. What we learned is that while a la
carte may sound like a good idea on its facc, almost cvery independent study shows that
the result of an a la carte regime would be less choice for consumers and higher cost.

The ability of programming networks to obtain a dual revenue stream — carriage fees
from cable operators like Comcast, and advertising based on their potential household
reach — is key to the proliferation of high-quality cable programming. In an a la carte
world, where potential eyeballs may be dramatically reduced, both streams would be
disrupted, and the retail price of each individual network would likely be dramatically
higher than its cost as part of a programming package.

As the Congressional Research Service has found, any benefit of a la carte might go only
to households that watch a small number of networks and prefer general interest
programming. See Congressional Research Service, The FCC'’s ‘a la carte’ Reports
(Mar. 30, 2006). That is not a majority of consumers. CRS also found that the migration
of even a small percentage of households to a la carte pricing could completely
undermine the economic feasibility of large tiers and the broad array of channel choices
they provide.

In a separate study, the Government Accountability Office found that an a la carte
requirement could result in increased cable rates (and higher per-channel rates) for most
consumers and that, with increased licensc fees resulting from reduced ad revenue
opportunities, there is no reason to assume that cable bills would decline for most
Americans. See U.S. Government Accountability Office, Issues Related to Competition
and Subscriber Rates in the Cable Television Industry, at 34 (Oct. 2003).

Programming packages, or tiers, provide great value while supporting more original and
independent content and programming choices. Comcast offers a wide variety of service
packages so that our customers can choose the one that’s right for them. A multitude of
factors go into our decisions regarding the packaging and pricing of the services we offer,
including responsiveness to our competitors.

Advocates who say that consumers are being forced to pay for channels they do not
watch are wrong. A consumer who purchases a tier of cable services does not
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“subsidize™ programming she does not watch any more than a purchaser of a newspaper
“subsidizes” a particular columnist with whom she disagrees, or any more than a diner
who prefers the chicken at a restaurant buffet is subsidizing the diner who prefers fish.

a. In addition to the direct effects on consumers, what would be the impact of
mandatory a la carte offerings on independent programmers? In particular,
what would a la carte do to the launch and growth of new program services,
including those targeted at niche interests?

Response: Without access to a large subscriber base, and the corresponding
subscription and advertising revenues, many smaller programming networks
would not be viable. For example, the former COO of Ovation wrote last year in
the San Jose Mercury News that “ticred programming combines smaller,
independent networks [like Ovation] with larger well-established ones (like
1ZSPN) and thereby allows all programmers — big and small — to build a larger
audience from the bigger universe of viewers of the entire tier.” He concluded:
“This huge exposure that a network gets from being grouped on a tier helps offset
the growing costs of producing programming. . . . Take away the tier, and these
costs are inexorably shifted to the consumer.” Chad E. Gutstein, Pay-Per-
Channel Pricing Costs Cable, Satellite TV Users More, July 8, 2013,
hip://www.mercurvnews.conv/ci 23621224/pay-per-channel-pricing-costs-cable-
satellite-tv.

A la carte would have a particularly adverse effect on diverse and niche
programming. The Executive Director of the NAACP said last year that efforts to
mandate a la carte are “aimed squarely at squelching new and emerging voices on
television that represent the proud and diverse fabric that is contemporary
America.” David Honig of the Minority Media and Telecommunications Council
has said that a la carte “would be the death knell for program diversity.” He
speaks of multichannel cable as the equivalent of a video library; just as natural
curiosity motivates visitors to browse library shelves and check out books they
have never heard about, cable channel surfing allows viewers to sample and enjoy
programming they would likely never see if the government had forced them to
order cable a la carte.

Our current market structure benefits diversity of all kinds, including political
perspective, whereas an a la carte approach would harm it.

During the hearing, you drew a distinction between “compliance” issues and
“interpretive” issues involving the FCC’s oversight of the NBCUniversal conditions
and your written testimony about that subject. Please clarify what you meant by
this distinction.

Response: To datc, the FCC has only initiated one “compliance” investigation
concerning the NBCUniversal conditions. As noted in our Joint Written Statement, in
2012, the FCC investigated Comcast’s compliance with the standalonc broadband
condition. That investigation has concluded and we have addressed the concern.
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Separatcly, a dispute arose between Comcast and Bloomberg TV over interpreting what
the language of the “neighborhooding™ condition meant. Both parties asked the FCC to
clarify the requirement. Once the FCC did so, Comcast complied with it. Comcast
remains Bloomberg TV’s largest distributor, and the parties have a strong business
relationship. It is fair to say that in both of the above instances, the FCC looked at
questions concerning the NBCUniversal conditions, as I acknowledged during the
hearing.'

3. 1t is my understanding that so-called interconnection or peering arrangements—
such as the recently-announced deal between Comcast and Netflix—are commercial
agrcements to distribute the costs of upgrading network infrastructure to meet
growing demand for online vidco. I understand that Internet providers and those
that provide online video content have different views about who should pay to
upgrade network capacity. Despite these differences, agreements such as the one
between Comcast and Netflix suggest that there is a market-based solution. From
Comecast’s perspective, is this market-driven approach working?

Response: Yes itis. The terms for exchange of Internet traffic from companies
transporting content, like Netflix, and Internet service providers (“ISPs™), like Comcast,
have been successfully worked out in the market through commercial negotiations for
nearly two decades. In this particular case, Netflix wanted to cut out the middleman — it
wantcd to bypass the transit providers and CDNs it had long used to obtain access to
Comcast’s network, and set the goal of negotiating a more favorable rate for
interconnection directly with Comcast. Comcast worked collaboratively with Netflix
over many months on these arrangements, and an agreement was reached. The Internet
traffic exchange market continues to work well, far better than regulation could, and
government involvement is unwarranted and would be counterproductive.

a. During the hearing, Mr. Kimmelman testificd that the merger would give
Comcast more leverage not only in carriage negotiations with content
providers, but also in negotiations to provide Internct companies like Netflix
direct access to Comeast’s networks. How can we cnsure that these
agreements between Comcast online content providers regarding how
Internet traffic is delivered are not anticompctitive?

Response: Mr. Kimmelman’s argument is wrong. There are a wide variety of
routes into our nctworks. We have over 40 settlement-free peering agreements,
and thousands of commercial (i.e., paid) connecting arrangements, which include
several dozen substantial peering and transit agreements (e.g., with CDNs, [SPs,

! The FCC has also participated in one arbitration under the Comcast-NBC Universal Order involving a

benchmark demand for content by a start-up company named Project Concord. Project Concord's benchmark
request covered certain content that, under common and reasonable industry practices, is restricted from ad-
supported exhibition for certain time periods under other NBCUniversal license agreements. The Conditions
include an express provision to ensure that no benchmark demand results in the violation of the rights of other
NBCUniversal licensees, and the arbitration centered on parsing through these contract issucs. The Media Bureau
reviewed the arbitration order, including relevant provisions of affected contracts, and agreed with NBCUniversal
on every contract issue.
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or larger edge providers). Because of the competition in the business of Internet
traffic exchange, and the ability to send traffic to our network in multiple ways,
the market will ensure that a combined Comcast/TWC will have no ability to raisc
prices or degrade service for edge providers. When Comcast accepts traffic from
a transit provider or CDN, Comcast is not at liberty to discriminate against the
traffic of any particular edge provider using that mode of transport; moreover,
because most major edge providers use multiple sources of transit or other
pathways into an ISP’s network, an effort to block would quickly devolve into a
game of “whack-a-mole.” And the agreements Comeast offers for direct
connection must be reasonable and even attractive or no edge provider would
enter into such an agreement. Competition in transit services has caused the price
to plummet by 99 percent in the last 15 years. If we tried to charge Netflix — or
anyone else — a price for traffic exchange that was higher than the market price
for transit, they would have the ready alternatives of buying very affordable
transit service Lthrough a third-party provider instead.

The rapidly-evolving set-top box is already starting to bridge the divide between
online streaming and the traditional cable viewing cxperience. Time Warner Cable
was reportedly collaborating with Apple on a next-generation set-top box, and now
reports indicate that Apple is considering a partnership with Comcast to create a
new set-top box. Some commentators suggest that such a partnership could provide
exciting new technology to consumers. But cable companies have historically been
reluctant to let third-parties control the viewing experience for their customers.
How will this merger affect Comcast’s willingness to partner with others—in some
eases, competitors—to improve the viewing experience for consumers?

Response: Customers want the ability to watch video programming where and when
they want to, and on the equipment of their choice. Comcast is strongly committed to
meeting that demand. We are an industry leader in providing our customers with a
variety of ways to access our cable and TV Everywhere services on retail devices. We
constantly evaluate additional options to enhance the customer experience.

HBO Go: Comcast authenticates HBO Go for a wide array of devices:
desktop/laptop computers, iPad, iPhone, Android smartphones, Kindlc Firc,
Android 7- and 10-inch tablets, Samsung Smart TVs, Xbox 360, and Apple
TV. Comcast is exploring other authentication for additional platforms,
including Roku.

Xfinity 1V Go App: The Xfinity TV Go app, which allows customers to
stream shows and movies, is currently available on iPhone, the later
generations of iPod touch, iPad, Kindle Fire, and some Android phones and
tablets.

PCs/Macs: Comcast customers have the ability to access TV Everywhere
content via the Xfinity.com website on their PCs, Macs, and other device
platforms supporting an Internet browser,
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Comcast also supports the ability of customers to access our cable services on various
customer-owned devices:

1P Cable Streaming: Comcast customers can access its IP VOD services
(without needing an additional cable set-top box) on both Xbox 360s and
Samsung TVs; and Comcast is now enabling customers to experience its
full IP cable service via an Xfinity app on PCs/Macs, iOS devices running
7.0 or higher, and Android devices running 4.4 or higher.

CableCARD: We have long supported TiVo and other retail CableCARD-
enabled retail devices in our cable systems, and will continue to do so post-
transaction. We have gone above and beyond the FCC’s CableCARD
requirements in this area by giving TiVo customers the ability to access our
VOD services on TiVo devices using our “Cardio™ solution throughout
most of our footprint.

During the hearing, Mr. Bosworth contended that Comcast carries only 20
independent networks. You testified that the number of independent networks is
actually over 160. Can you please clarify how you counted the number of
independent networks that Comecast carries for purposes of your testimony?

Response: Mr. Bosworth was wrong. In the Comcast-NBCUniversal Order, the FCC
defined “independent networks™ as those networks that are not owned by Comcast and
are not an affiliate of either Comcast or a top 15 programming network, as measured by
annual revenues. Using the FCC’s definition, Comcast carries over 160 independent
networks, which are listed in Attachment A.

Since Comecast’s 2011 merger with NBCUniversal, have any independent channels
been dropped from any Comeast program lineups? If so, what was the reasoning?
Does Comcast drop independent stations when their Nielsen ratings exceed a certain

level?

Response: Between January 2011 and the end of 2013, Comcast added 20 independent
networks and expanded carriage of over 120 independent networks.? Comcast dropped
15 independent networks during that time for various reasons, including a decision by the
owners to cease operations, the loss of key programming rights by the network, and lack
of subscriber interest (leading to replaccment by better-performing nctworks). These
networks were not dropped due to Nielsen ratings. Many independent networks choose
not to subscribe 1o Nielsen and therefore are not rated by it

Independent programmers are concerned that further consolidation in multichannel
video programming distribution will make it more difficult for independent
networks to secure carriage. What criteria are used by Comecast to evaluate

5

For example, the Africa Channel has been expanded to more than two million homes; Mnet, the only 24/7
English-language nationwide television network in the U.S. targeting Asian Americans, has been expanded to
millions of additional subscribers in major DMAs; and we also launched MYX TV, a channel made for and by
Asian Americans, in Seattle and western Washington state,

.5
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independent programming networks for carriage? What eriteria are used to
determine if carriage of the independent programming network should be in
standard definition or high definition? Is Comcast launching the high definition
feeds of independent channels, or limiting them to standard definition?

Response: Comcast has an stellar record of commitment to providing carriage of
independent programmers. [n evaluating carriage or expand carriage of a network,
Comeast typieally considers several factors, including whether a network is offering
programming that our customers value and demand, as well as the network’s proposed
license fees, requested level of distribution, management experience, and financial
stability. We must also consider how carriage of a network would affect our overall
programming costs, our customers’ monthly rates, bandwidth capacity, and other factors.

Comcast does not have a specific policy with respect to launching independent networks
in high or standard definition. Qur decision depends on many variables, including the
quality of programming, viewer interest, financing of the network, other carriage the
network has obtained, bandwidth constraints, cost, and management expertise. For
example, while many independent networks are available in high definition (e.g.,
Univision, Bloomberg, MASN, NESN, Altitude), others have chosen to pursue standard
definition as a pathway for launch, particularly on systems that have limited bandwidth
availability.
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ATTACHMENT A

List of Independent Networks Carried By Comcast

iSopresa!

AYM Sports
BridgesTV

Cable Noticias

Canal 24

DMX Music

El Garage TV

ELLA (fka Casa Club TV)
GolTV

Korean American TV
LaTele Novela
Mexico 22

Mexico TV

Teleritmo

World Today TV

El Rey

Revolt

HSN

QvC

Jewelry TV

TV Guide Network
Univision

EWTN

BBC America
Bloomberg Television
UP (fka GMC)

GSN

UniMas (fka Telefutura)
WGN

Galavision

Word Network

INSP

Azteca America

NBA TV

Outdoor Channel
TBN

Fuse

Al Jazeera (fka Current TV)
Daystar

BBC World News

Bandamax

De Pelicula

De Pelicula clasico
iON

Family Net

Outside Television (Satellite)
MYX

Pentagon Channel
Total Living Network
World Fishing Network
NESN

MASN

JUCE (fka ICTV)
Boston Catholic

PA Cable Network
iON qubo

iON Life

NASA

CA Channel
Northwest Cable News
Impact Network (Local Detroit)
TBN Enlace

Smile of A Child
HRTV

TV Washington
Church Channel
Altitude

Catholic TV
Newschannel 8

Cine Latino
ViendoMovies
VeneMovics

Cine Mexicano
WAPA-America

RFD TV

Gran Cine

Telehit

Once Mexico
CentroAmerica TV
TV Colombia

RTP Int’l

News 12 NJ

Three Angels Broadcasting
Texas Cable News
MAVTV

Portuguese Channel

BYU International
BlueHighways TV

Antena 3

Playboy en Espanol

TYC Sports International
Six News Now

Supercanal

Youtoo TV (fka American Life)
Arizona Capitol TV
Telemicro Int’l

Local Weather Station
HDNet Movies

GMA Pinoy

EWTN Espanol

TV Globo

Filipino Channel

Zee TV

RAI Italia

TV S

SET Asia

News 12 WC

Star Plus

TV Japan

Jade Channel

Cox Sports

Channel One Russia

RTN

CCTV 4

CTI Zhong Tian

TV Asia

GMA Life

Star Gold

ABPNews (fka Star News)
Willow Plus (fka Neo Cricket)



Reelz Channel
Ovation TV

ASPIRE

Baby First TV Americas
MGM HD

TV Games

NuvoTV (fka SiTV)
Sportsman Channel
Pivot (fka Halogen
JLTV

Africa Channel
HITN-TV

AXS TV (fka HDNet)

Mnet (fka ImaginAsian TV)

Tennis Channel
Crossings TV
BYU Television
belN — SP

beIN - EN
Ritmoson Latino
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LLAS
MEXICANAL
Pasiones

V-Me Kids

TV Chile

TV Dominicana
Sur (fka Canal Sur)
Caraco] TV

Sur Peru

TV Venezuela
PCNC
TeleFormula
Video Rola

TVE Internacional
Ecuavisa
Latinoamérica Television
Telefe International
MVS (Canal 52)
Multimedios

BMA {WRNB - Minneapolis)

ETTV

TV Polonia

Deutsche Welle

SPT

Mediaset

RTVI

Bandeirantes Int’l

Israeli Network

TV Record Int’]

Washington Korean TV

ART

Vijay TV

Premier Futbol Clube (fka TV Globo)
Antena Satellite TV

Russian Kino

Impact TV

Phoenix N.A. Chinesc Channel
Phoenix Infonews

Milenio
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SENATOR LINDSEY O. GRAHAM
9 APRIL 2014
U.S. SENATE COMMITTEE ON THE JUDICIARY

QUESTIONS FOR THE RECORD FOR MR, DAVID COHEN AND MR. ARTHUR MINSON, JR.:

1.

I have heard concerns that the proposed Comcast/Time Warner Cable merger will
hinder the ability of independent television networks to get carried by cable
providers. How would the Comcast/Time Warner Cable merger affect the ability of
independent networks, like INSP (also known as Inspiration Network), to get
carried by Comcast?

Response: The proposed transaction will not have any impact on our ability to carry
independent networks, including INSP. Comcast has a stellar record of commitment to
providing carriage of independent programmers. Comcast carries over 160 independent
networks, including many small, diverse, and international ones. Six of every seven
networks carried by Comcast are unaffiliated with the company. Since the
NBCUniversal transaction, Comcast has launched scveral new independent networks
(including ASPiRE, BabyFirst Americas, El Rey. and REVOLT) and has supported the
development of several more. Comcast also expanded distribution of over 120
independent programmers since 2011. As Charles Segars, CEO of the Ovation Network,
recently wrote in the Los Angeles Times, “Comcast has been a good friend and ally to the
independent programming community, bringing unique content to an underserved
audience. . .. This merger will be a boon for unique, independent programmers.”
Charles Segars, Letter to the Editor, L.A. Times, Feb. 16,2014,
http://articles.latimes.com/2014/(eb/1 6/opinion/la-le-0216-sunday-comcast-time-warncr-
20140216.

Although network subscriber counts are confidential, Comcast has doubled the number of
subscribers that can access the INSP network since 2011, and it is available in millions of
homes served by Comcast.

Why do independent television networks, like INSP, that are fast growing and have
consistently increasing ratings - higher than a large portion of the higher-profile
networks carried - have to pay service providers, when those other networks
actually get paid licensing fees?

Response: It is very common for cable networks to pay launch, marketing, and other
support and incentives to cable operators as a part of initial carriage agrecments. Some of
the most popular cable networks today slarted by paying operators for launch; othcrwise
consumers would bear the expensc. As networks gain popularity, and depending on other
market conditions, they can and often do seek license fees [rom cable operators in
carriage renewals. In the case of INSP, in recent ycars Comcast has doubled carriage of
the network while another major national competitor has recently dropped the channel.
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Questions for the Record
“Examining the Comecast-Time Warner Cable Merger and Impact on Consumers”
Senator Mike Lee
April 16, 2014

David Cohen (Exec. VP, Comcast)

1. Some proponents of the merger have argued that, because the price for video content is
inercasing, if cable companies such as Comecast are to keep prices from rising, they must
have increased leverage to negotiate better deals with content providers.

a. Do you believe that content providers have more leverage than cable companies do
in negotiations over price? And do you believe this merger provides additional
leverage so as to be able to better negotiate price?

Response: Content providers have significant bargaining power, as the recent dispute
between CBS and TWC confirmed. Programming costs are increasing at rates in excess
both of inflation and of retail cable pricc changes. In fact, programming is the single
biggest driver of cable price increases. From 2004 through 2013, Comcast’s
programming costs per video subscriber have cumulatively increased over /20 percent.
Over the same time period, however, cable prices increased at about half that rate. If this
transaction is approved, the resulting syncrgies and a potential slight increase in leverage
in negotiating programming deals may enable the combined company to negotiate better
prices and pass along some savings to customers.

b. If you don’t believe the merger will increase your leverage with content providers,
than do you believe the merger will help you in the video market? If so, how?

Response: While any additional leverage from this transaction could potentially help
moderate future programming cost increases, it would more likely allow us to seek
greater value for our customers. For example, we may be able to obtain comprehensive
digital rights to more programming that could be offered as part of TV Everywhere and
other streaming services. More broadly, the greater scale and efficiencies resulting from
the transaction will enable the combined company to accelerate digital migration of
TWC’s systems, giving millions of TWC customers more reliable, secure networks and
access to Comcast’s cutting-edge and nationally acclaimed X1 enterlainment system
(including system upgrades), as well as more content on a variety of devices inside and
outside the home. By providing TWC customers the enhanced video experience that
Comcast customers already enjoy, we hope to win back TWC customers in the face of
increasingly widespread and rigorous competition — just as Comcast has been doing in its
own systems.

2. Somc critics of the merger have expressed concern that if this merger is approved,
independent programmers would not be able to survive without gaining access to
Comcast—a situation that would give Comcast significant power as a kind of gatekeeper to
new content providers being born. While you may disagree with this characterization, it
scems that real opportunities for new independents to thrive are lacking.
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a. In your view, is the video market such that, even if this merger were approved, a
content provider could gain enough prominence through other means of
distribution to survive even without carriage on Comcast? Or would you argue
instead that although being carried by a cable provider such as Comcast is essential
to an independent network, the market is such that an independent network with
valuable content will generally be able to obtain a contract with Comcast and other
cable companies?

Response: As the FCC has concluded, and as the record clearly shows, content providers
can build a large enough carriage basc through distribution means that exclude Comcast
(even after it acquires TWC) to not only survive, but thrive. For example, looking solely
at carriage by MVPDs, Epix, Longhorn Network, NFL Sunday Ticket, Fusion, Fox
Soccer Plus, Chiller, Cloo, Universal Sports, and MTV U are among thc many nctworks
that are carried by other MVPDs but not by Comcast. Similarly, the Big 10 Network,
ESPNU, Smithsonian Channel, Fox Movie Channel, MASN, CBS Sports Net, and
several other networks were launched by othcr MVPDs before Comcast started carrying
them. Morcover, carriage by Comeast does not guarantce a network’s success. For
example, AZN, Bridges Network, ESPN3D, and Mountain West Conference Channel are
among networks that Comcast carried that were ultimately not successful.

Clearly, carriage by Comcast is not essential to the ability of an independent network Lo
launch or succced. Nevertheless, Comeast, like the MVPDs with which it competes, has
every business incentive to carry programming that its customers value and demand.
And the record shows that Comcast is a great friend to independent programmers,
providing carriage to over 160 of them.

b. What is your view of the requircment imposed during the acquisition of NBC
Universal requiring carriage of independent networks, and do you believe a similar
requirement is appropriate in this case?

Response: Lven without the independent network commitment from the NBCUniversal
transaction, Comcast has a stellar record of commitment to independent networks.
Comcast carries over 160 independent nctworks. See Attachment A. Six of every seven
networks carried by Comcast are unaffiliated with the company. As Charles Segars,
CEO of the Ovation Network, recently wrote in the Los Angeles Times, *Comcast has
been a good friend and ally to the independent programming community, bringing unique
content to an underserved audicnce. . . . This merger will be a boon for unique,
independent programmers.” Charles Scgars, Letter to the Editor, L.A. Times, Feb. 16,
2014, http://articles.latimes.com/20 1 4/feb/16/opinion/la-le-0216-sunday-comeast-time-
warner-20140216.

The opportunities for video distribution, which cable companies helped to expand
dramatically, have grown even more rapidly with online video. According to SNL
Kagan, 45.2 million U.S. households subscribe to online video services today, more than
double the 19.8 million that did so in 2010 when the NBCUniversal transaction was
announced.
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Our independent network commitment will continue to apply until 2018. Given our
stellar record, and the increasingly dynamic and robust marketplace for independent
programming distribution, we do not believe any further extension of that commitment is
necessary.
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ATTACHMENT A

List of Independent Networks Carried By Comeast

iSopresa!

AYM Sports
BridgesTV

Cable Noticias

Canal 24

DMX Music

El Garage TV

ELLA (fka Casa Club TV)
GolTV

Korean American TV
LaTele Novela
Mexico 22

Mexico TV

Teleritmo

World Today TV

El Rey

Revolt

HSN

QvC

Jewelry TV

TV Guide Network
Univision

EWTN

BBC America
Bloomberg Television
UP (fka GMC)

GSN

UniMas (fka Telefutura)
WGN

Galavision

Word Network

INSP

Azteca America

NBA TV

Outdoor Channel
TBN

Fuse

Al Jazeera (fka Current TV)
Daystar

BRBC World News

Bandamax

De Pelicula

De Pelicula clasico
iON

Family Net

Outside Television (Satellite)
MYX

Pentagon Channel
Total Living Network
World Fishing Network
NESN

MASN

JUCE (fka ICTV)
Boston Catholic

PA Cable Network
iON qubo

iON Life

NASA

CA Channel
Northwest Cable News
Impact Network (Local Detroit)
TBN Enlace

Smile of A Child
HRTV

TV Washington
Church Channel
Altitude

Catholic TV
Newschannel 8

Cine Latino
ViendoMovies
VeneMovies

Cine Mexicano
WAPA-America

RFD TV

Gran Cine

Telehit

Once Mexico
CentroAmerica TV
TV Colombia

RTP Int'l

News 12 NJ

Three Angels Broadcasting
Texas Cable News
MAVTV

Portuguese Channel

BYU International
BlueHighways [V

Antena 3

Playboy en Espanol

TYC Sports International
Six News Now

Supercanal

Youtoo TV (fka American Life)
Arizona Capitol TV
Telemicro Int’l

Local Weather Station
HDNet Movies

GMA Pinoy

EWTN Espanol

TV Globo

Filipino Channel

Zee TV

RALI Italia

TV

SET Asia

News 12 WC

Star Plus

TV Japan

Jade Channel

Cox Sports

Channel One Russia

RTN

CCTV 4

CTI Zhong Tian

TV Asia

GMA Life

Star Gold

ABPNews (fka Star News)
Willow Plus (fka Nco Cricket)



Reelz Channel

Ovation TV

ASPiRE

Baby First TV Americas
MGM HD

TV Games

NuvoTV (fka SiTV)
Sportsman Channel
Pivot (fka Halogen
LTV

Africa Channel
HITN-TV

AXS TV (fka HDNet)
Mnet (fka ImaginAsian TV)
Tennis Channel
Crossings TV

BYU Television

belN — SP

belN - EN

Ritmoson Latino
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LAS

MEXICANAL

Pasiones

V-Me Kids

TV Chile

TV Dominicana

Sur (fka Canal Sur)
Caracol TV

Sur Peru

TV Venezuela

PCNC

TeleFormula

Video Rola

TVE Internacional
Ecuavisa

Latinoamérica Television
Telefe International
MVS (Canal 52)
Multimedios

BMA (WRNB - Minneapolis)

ETTV

TV Polonia

Deutsche Welle

SPT

Mediaset

RTVI

Bandeirantes Int’]

Israeli Network

TV Record Int’1

Washington Korean TV

ART

Vijay TV

Premier Futbol Clube (fka TV Globo)
Antena Satellite TV

Russian Kino

Impact TV

Phoenix N.A. Chinese Channel
Phoenix Infonews

Milenio
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RESPONSES OF GENE KIMMELMAN TO QUESTIONS SUBMITTED
BY SENATORS KLOBUCHAR, GRASSLEY, AND LEE

Senator Klobuchar’s QFRs
“Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Gene Kimmelman, Public Knowledge

Comcast owns the NBC Universal suite of content — including must-have channels like Bravo and USA
Network, and several regional sports networks. Competitive video providers in Time Warner’s
footprint will now have to buy NBC programming from Comcast. For competitors this cost must be
passed on to its consumers. Will the merged company’s larger presence throughout the country.
especially in major markets like New York and Los Angelcs, give it even more leverage to charge its
competitors more [or the Comeast-NBC suite of programming? Could the merger impact prices for
consumers who arc served by MVPDs outside of Comcast and Time Warner Cable’s footprint?

Public Knowledge’s answer:

Ycs. The harms from vertical integration and horizontal expansion are interrelated. The greater the
combined company’s horizontal reach as a cable company—that is, the more markets it provides
service in and the more subscribers it serves—the greater its incentive to use its programming assets to
benefit the cable part of its business. Post-merger, if the company overcharges for NBCU content, even
if that reduces demand for that programming, the company as a whole would still benefit due to the
harms to competitors in the distribution space.
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SENATOR GRASSLEY’S WRITTEN QUESTIONS FOR
COMCAST-TWC MERGER HEARING, APRIL 9, 2014

QUESTIONS FOR MR. KIMMELMAN

In your opinion, should Congress take additional steps to ensure access to the
Internet for content, service and application providers, as well as for consumers?
Or are existing laws and policies sufficient to deal with potential anti-competitive
behavior?

Public Knowledge’s answer:

The FCC is in the process of crafting revised Open Internet policies, which have
the potential to ensure that all content creators and service providers have a chance
to reach Internet users. Under Title IT of the Communications Act, the FCC has the
legal authority it needs to accomplish this.

We currently have a hodgepodge of regulations that regulate the communications
sector. Common Carriers are regulated like a telephone company from 1982
when they had a monopoly on voice services. Today, Comcast and Time Warner
Cable are both competing with telephone companies not only for broadband
customers, but for voice customers as well. Do you believe that today’s reguiatory
regime that places burdensome regulations on the telephone company but not on
the cable company, gives the cable company a market advantage?

The justification for common carrier treatment of basic communications services
has not changed since the days of the telegraph. The application of common
carriage principles to different technologies is of course different, but the concept
of common carriage is as important today as it ever was. Furthermore, common
carrier status never has been, and should not be, reserved only for monopolies.
Again, the application of common carrier principles in a monopoly context might be
different than the application of those principles in another context but the overall
framework should continue to guide policymakers.

At the moment, broadband services are not treated as common carriers, whether
they are provided by telephone companies or cable companies. So this does not
provide a competitive advantage to cable over telephone. By contrast, telephone
services provided by cable companies have an unclear regulatory status, and the
interconnection obligations of IP-based telephone services (regardless of who
provides them) are also unclear. This market uncertainty harms consumers and
competition. To the extent this unclear policy situation helps any part of the
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industry it is to the extent that policies can be manipulated to exclude competition.
The actual costs of compliance with interconnection requirements or other common
carrier requirements themselves are minimal.

In your opinion, what will be the effect of the merger on regional sports
programming costs, which are necessary for other video providers to offer in
order to maintain a viable service?

Sports programming is one of the clearest examples of “must-have” content. A
vertically-integrated, horizontally-expansive cable/broadband provider can use
sports to gain an unfair advantage in the marketplace in at least two ways: (1) By
controlling sports programming directly, and pricing that programming at a level
that harms competing distributors, and (2) by squeezing independent sports
programming providers, forcing those programmers to raise the costs they charge
to competing distributors.

Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do
you believe that imposing new regulations could stifle innovation and inhibit the
growth and deployment of broadband services? In your view, should there be
more or less government involvement in this industry?

Just as bad regulation can inhibit competition and technological innovation, good
regulation is necessary when market forces fail to ensure those very things. The
government is regulating already, so the first task is to ensure that its policies help
consumers and competition instead of protecting incumbents. Whether particular
interventions are necessary can only be determined in a very fact-specific way.

What are the implications of this merger for open access and peering in the
broadband market? How does the proposed transaction affect competition in the
markel for “last mile” interconnection services?

This merger would harm competition in those markets. Comcast/TWC would
control a large proportion of the country’s Internet users, and the terms they set for
access to their customers would have large effects throughout the industry. In
many ways, the problems this merger poses to those companies who operate
networks that must interconnect with Comcast’s (e.g., Cogent and Netflix) parallel
the challenges that independent video programmers face when they must have their
programming carried by Comcast. When just one company controls access to
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such a large part of the country’s base of Internet users and TV viewers, actions
that company can end up harming industries and users everywhere.

What effect will the merger have on competing set-top boxes like Roku and Apple
v?

Devices like the ones listed above are niche, because they only access online
content, not MVPD content. While a path for third-party devices to access cable
content exists—CableCARD—TiVo’s challenges show that this is no easy path.
This merger would make a bad situation for third-party devices even worse. In the
absence of reform to CableCARD, devices that want {ull access to cable content
without using that technology must individually negotiate with each MVPD. Having
one less MVPD doesn’t make this any easier, since the larger an MVPD is the less
willing it is to work with third parties that want to offer customers a differentiated
user experience.

Some are concerned that this merger is bad for content providers because a
combined Comcast-Time Warner Cable would be too powerful of a gatekeeper.
However, others view this merger as a possible signal that the industry is
transitioning from a cable television system of the past to a new system. Could
this merger break down some of the walls of innovation and shift firom a licensing
model to a more direct IP-enabled model?

No. This merger would be more likely to lock in the current distribution model. The
current cable model has been very profitable for Comcast and nothing about this
merger would give it an incentive to switch away from it. In fact, this merger would
give it an increased ability to fend off challenges from new forms of competition,
whether they come from satellite, broadband, or some other new technology or
business model.

Things are changing in how we view television — every day there are more ways
to watch our shows, movies and other content. Comcast and Netflix have reached
a deal and it has been rumored that Apple and Comcast have had discussions
about providing service for Apple TV. Both of these entities are Comcast
competifors. How does this co-opetition benefir consumers? How does it affect
the industry?
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Consumers benefit from competition, choice, and flexibility, not sweetheart or
anti-competitive deals between corporate giants. Healthy markets are characterized
by open competition, not corporate cronyism.

Comcast is the country’s largest cable company and largest broadband provider.
Apple is the world’s largest company by market capitalization. The deals
companies of this sort are able to come to with each other may undercut
competition from smaller companies.

While Comcast and Netflix have come to an arrangement, Netflix has been public
with its position that it shouldn’t have to “deal” with Comcast in this way simply to
reach Comcast subscribers, many of whom have no alternative broadband provider
(but could easily switch away from Netflix). This deal could portend a world where
gatekeeper ISPs rake profits off of most successful online services, undercutting
incentives to innovate.
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Questions for the Record
“Examining the Comcast-Time Warner Cable Merger and Impact on Consumers™
Senator Mike Lee
April 16,2014

Gene Kimmelman (President and CEQ, Public Knowledge)

1.

Mr. Kimmelman, in your testimony you expressed concern with regard to the potential degree of
market power Comcast could have with respect to the purchasing of video content. This seems
to be a question of monopsony—the power of a buyer to dictate terms to a seller.

a. How could undue monopsony power harm consumers, and with respect to this
transaction in particular, what makes you concerned that the company's purchasing

power could harm consumers?
Public Knowledge’s answer:

A monopsony harms consumers by harming programmers and online service providers. By squeezing
programmers (e.g., paying them less, or making them provide more generous terms), gatekeepers can
impose costs on their rivals. If a programmer can’t get paid enough from Comcast, it may have to
charge more to othcr MVPDs (or reduce its investment in programming, which is also a consumer
harm). Other MVPDs facing higher costs may have (o raise their prices, while Comcast would face no
competilive pressure to lower its bills. Similarly, if an Internet service has to pay Comcast for access to
its millions of subscribers, it will have to either charge its own customers more, find a way to make
smaller ISPs pay it, or reduce the quality of its offering. All of these dircctly harm the cost and quality of
the services available to consumers.

With respect to the market for video programming, testimony was given during the hearing that the
combined company would have lcss than a 30 percent share of the market. And court decisions have
confirmed that a share of less than 30 percent in the video market is insufficient to raise competitive
concerns.

a. How would you respond to those that argue that based on the fact that Comcast would have
less than 30 percent of the video market this transaction does not pose competition concerns?

Public Knowledge’s answer:

First, the 30% number was a maximum. Market shares below that number were never given a safe
harbor, but rather judged on their particular facts. Second, that number only applied to the MVPD
market and did not account for unique circumstances where MVPDs were also vertically integrated.
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Yet some of the largest harms that would arise from this merger arise in the broadband context, which
calls for a new analysis. Of course, applying the 30% figure to broadband does Comcast no favors.
While Comcast has fewer broadband than cable customers it is more dominant in broadband because
of the lack of a broadband equivalent to DBS. Post-merger, Comcast’s share of the high-speed
broadband market would be about 50%, depending on the counting methodology.
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RESPONSES OF ARTHUR T. MINSON, JR., TO QUESTIONS SUBMITTED
BY SENATORS KLOBUCHAR, FRANKEN, GRASSLEY, GRAHAM, AND LEE

Responses to Questions for the Record for
Arthur Minson, Executive Vice President and Chief Financial Officer, Time Warner Cable

“Examining thc Comcast-Time Warner Cable Merger and Impact on Consumers”
Senate Judiciary Committee

May 1, 2014

Senator Klobuchar

In a January earnings call, CEO Rob Marcus announced the launch of a new customer
experience, called “TWC Maxx” and that will triple Internet speeds for customers with our
most popular tiers of service, add more community WiFi, [and] dramatically improve the
TV product.” In your testimony, you say that as a result of the merger, Time Warner
Cable customers will benefit from higher speed data services and Comcast’s next
generation X1 platform. Are these the things that Time Warner Cable was already
planning to offer to consumers if the merger didn’t occur?

The TWC Maxx initiative promises to deliver Time Warner Cable subscribers faster Internet
speeds, more community WiFi hotspots, improved video service with more content offerings,
and a differentiated, exceptional customer service experience. As part of the initiative, Time
Wamer Cable (also referrcd to herein as “TWC™) plans to convert 75 percent of its cable systems
to all-digital over the next three years, starting with our customers in New York City and Los
Angeles.

Our merger with Comcast will accelerate the deployment of advanced technologies and
innovative products and services to Time Warner Cable customers and will enable the
deployment of ncw products and services to which T'WC subscribers would not currently have
access. For example, Comcast has committed to adding substantial incremental investments to
those TWC has planned for broadband upgrades and enhancements over the next three years,
including a commitment to convert all of TWC’s cable systems to all-digital. Such investments,
together with the significant experience Comcast brings to bear from converting its own network,
will confer additional benefits on TWC’s customers. In addition, the merger will allow Comcast
to extend its innovative X1 video technology to TWC customers. Thus, the merger provides a
uniquc opportunity to shorten the innovation timeline and allow TWC customers to benefit not
only from the substantial investments that TWC has made and continues to make in its network,
but also from the billions of dollars Comcast has invested in improving its network. Together,
Comcast and TWC can provide consumers with better services while gencrating cost savings and
other efficiencies, all of which will ultimately benefit the combined company’s subscribers.



293

Senator Franken

1. Please identify Time Warner Cable’s (TWC) most popular bundled service offering,
its most popular cable television offering, and its most popular standalone
broadband offering, and, for each of these offerings, please provide the inflation-
adjusted consumer price for each year from 1995 to the present. If it is not possible
to provide these data on a national basis, please provide them for any Minnesota
markets in which TWC operates and for TWC’s top four national markets. Please
also provide TWC’s net income and profit margins for those years.

For purposes of this response, Time Warner Cable has identified its current most popular service
offerings. They are as follows:

» Bundle: TWC’s Triple Play is its most popular bundled service offering.
Currently, approximately 30% of TWC’s customer base subscribe to the Triple
Play.

> Cable Television: TWC’s most popular cable television offering is the Digital
Basic tier, known as the “Preferred” tier. Currently, approximately 47% of video
subscribers subscribe to Preferred video service. Another 30% of TWC video
subscribers purchase Preferred video service with premium channels, meaning
that a total of 77% of TWC video subscribers purchase Preferred video service.

» Broadband: TWC’s most popular standalone broadband offering is the
“Standard” tier, to which approximately 50% of Internet-only customers
subscribe.

Exhibit A, attached hereto, provides pricing information for each of the service offerings
identified above dating back to 2011. Time Warner Cable does not retain such specific pricing
data beyond three years in the normal course of business, but instead rclics on other business
metrics, such as average revenuc per unit (“ARPU"), which is determined in part by price. We
also note that the pricing information in Exhibit A is based on the actual prices paid by TWC
customers, as TWC does not adjust its pricing data for inflation.

Finally, information regarding TWC’s net income and profit margins are reported in the
company’s SEC filings, which are available (from 2006 through 2013) on Time Warner Cable’s
website at http://ir.timewamecrcable.com/investor-relations/financial-reports-and-filings/sec-
filings/default.aspx.
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2. Page 2 of the Public Interest Statement that Comcast and TWC submitted to the
Federal Communications Commission (FCC) says that TWC “has plans to improve
speeds and further digitize its network.” Page 28 similarly provides that “TWC
announced earlier this year a multi-year plan to upgrade its network and enhance
its services.”

a. Please explain those plans, including any goals and timetables that TWC has
set for network upgrades.

In January 2014, TWC announced its “TWC Maxx™ initiative, which includes plans to triple
Internet speeds for customers purchasing TWC’s most popular tiers of broadband Internet
service, add more community WiFi hotspots, improve TWC’s TV product offerings, and offer a
differentiated, exceptional customer service experiencc.

The first phase of the TWC Maxx initiative will take place in Los Angeles and New York City,
where TWC is in the process of upgrading network connection sites (or “hubs”). The first four
hubs to receive upgrades will be those that service customers in West Hollywood and Costa
Mesa in California, and portions of Woodside (in Queens) and Staten Island in New York. As
each hub site upgrade is completed, all TWC Internet customers served by that hub will see
substantial increases in upload and download speeds. In addition, TWC will offer state-of-the art
modems and wircless gateways to replace existing subscriber equipment.

In conjunction with these network upgrades, TWC will continue its expansion of its WiFi
hotspots in Los Angeles and New York City. Additionally, TWC will complete the conversion
of its video network in Los Angeles to digital technology. TWC completed the conversion to
digital in New York City in 2013.

TWC plans to complete the system and service upgrades in Los Angeles and New York City by
year-end, after which TWC has planned to roll out the TWC Maxx initiative market-by-market
across 75 percent of its footprint by the end of 2016.

TWC also is focused on delivering more responsive customer service and providing faster
resolution of service issues. In particular, TWC is rolling out a number of initiatives to improve
the customer service it offers to subscribers, including, among others:

» TechTracker, which provides a service technician’s picture and telephone number
via text message to a subscriber with a scheduled home visit to facilitate and
improve customer communications on the day of a home visit;

> the option to speak with the same customer service agent in a follow-up
communication; and
» fixed appointment times rather than appointment windows for 20 percent or more

of customer contacts.
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b. Was Comcast’s development of new broadband capabilities, including
DOCSIS 3.1, a motivating factor in TWC’s decision to develop and
implement its upgrade plans?

No. Time Wamer Cable and Comcast have taken different approaches to freeing up bandwidth
on their networks to enable faster broadband speeds and expand video content offerings. For
example, TWC made an early commitment to adopting switched digital video technology to
reclaim bandwidth devoted to the analog delivery of video programming, while Comcast focused
instead on converting its network to an all-digital platform, an effort it completed in 2012. TWC
is now engaged in a similar digital migration process through its TWC Maxx initiative, as
described above.

c. Has TWC changed its plans, including the timetable for such plans, in light
of Comcast’s proposed acquisition of TWC?

No.

3. If Comcast’s acquisition of TWC is approved, certain TWC executives will receive
substantial severance compensation packages, which are often called golden
parachutes.

a. Please identify the recipient of any golden parachute that is worth at least S1

million, and please specify the value of such golden parachute.

For purposes of this response, TWC interprets the term “golden parachute™ compensation to refer
to such compensation as defined and described in the rcgulations of the U.S. Securities and
Exchange Commission, in particular Regulation $-K. “Golden parachute™ compensation under
these rules includes (1) the aggregate dollar value of any cash severance payments, including
base salary, bonus, and pro-rated non-equity incentive compensation plan payments, and (2) the
aggregate dollar value of (i) stock awards for which vesting would be accelerated, (ii) in-the-
money stock option awards for which vesting would be accelerated, and (iii) certain other
benefits, in each case to be provided to a “named executive officer” of TWC in the event that the
officer’s employment is terminated after a change in control, such as the closing of the proposed
merger. With the exception of former CEO Glenn Britt and former CFO Irene Esteves, each of
TWC’s named executive officers would receive compensation in excess of $1 million in the form
of cash severance payments and accelerated vesting of then existing equity awards if his’her
employment is terminated within 24 months after the closing of the merger with Comcast. Mr.
Britt and Ms. Esteves will not receive any such “golden parachute™ payments in connection with
the transaction because they no longer hold their executive positions. In addition, no named
executive officer will receive enhanced pension or deferred compensation benefits or tax
reimbursements that are covered under the SEC’s “golden parachute™ rules. Furthermore, the
named executive officers who are eligible will not be entitled to any “golden parachute”
compensation unless their employment is terminated within 24 months of the closing of the
transaction.
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As reported in TWC’s 2014 proxy statement, pursuant to Regulation S-K, TWC’s named
executive officers are:

Name Title

Robert D. Marcus Chairman and Chief Executive Officer

Arthur T. Minson, Jr. Executive Vice President and Chief Financial Officer

Michael Laloie Executive Vice President and Chief Technology and Network
Operations Officer

Philip G. Mceks Fxecutive Vice President and Chief Operating Officer,
Business Services

Glenn A. Britt Retired Chairman and Chief Executive Officer

Irenc M. Estcves Former Executive Vice President and Chief Financial Officer

Information about these severance arrangements was included for these named executive officers
in the Form S-4 filed by Comcast with the SEC on March 20, 2014. The relevant excerpt of that
filing is attached as Exhibit B and includes estimates of the value of the severance arrangements

these executives would receive based on various assumptions set forth in the excerpt.

b. Please explain the business justification for the golden parachutes identified
in question 3(a)

Cash severance payments and accelerated vesting of equity awards following a “double trigger”
event (i.e., a change in control followed by termination of employment) are standard mechanisms
used by public companies to help ensurc that executives” incentives are aligned with
shareholders’ interests when evaluating potential transactions that are likely to increase
shareholder value, boost consumer welfare, and deliver other benefits, especially when such
transactions would result in executives losing their positions following the transaction. Such
provisions also help retain key employees and maintain strong operational performance in the
sometimes-lengthy period between the announcement of such a transaction and its closing.
TWC’s “double trigger” severance arrangemcents are consistent with those adopted by peer
companies, and their operation in this context is consistent with arrangements in other
transactions of this nature and with corporate governance practices generally. TWC annually
discloses to shareholders the terms of its executive officers’ compensation arrangements in its
SEC filings, including potential payouts in the event of termination following a change in
control. In addition, beginning in 2011, such arrangements have been the subject of an annual
shareholder “*say on pay™ vote, which provides sharcholders an opportunity to express their
opinion on TWC’s compensation practices. At TWC’s 2013 annual shareholder meeting, 85
percent of votes cast indicated support of these practices. In 2012, the approval percentage was
95 percent.
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c. Please explain how the golden parachutes identified in question 3(a) serve the
public interest.

As the parties have explained in their public filings, the transaction will benefit competition and
consumers, and thus will serve the public interest. Accordingly, compensation provisions that
facilitate the completion of this transaction serve the public interest as well.

d. Would the public interest be better served if funds in excess of $1 million for
the golden parachutes listed in question 3(a) were instead invested in
broadband service for rural and low-income communities?

Providing compensation to management and investing in broadband service are not mutually
exclusive goals. To the contrary, by facilitating TWC’s entry into a transaction that will result in
increcased broadband investment and improved service capabilities—including in rural areas and
low-income communities—the golden parachute provisions are entirely consistent with those
important public interest objectives.

4. A December 2013 FCC report indicates that about 30% of people live in areas with
one or fewer providers of Internet service offering downstream speeds of at least 10
mbps and that about 67% of people live in areas with two or fewer such providers.

a. Please identify any local markets in which TWC is the only Internet service
provider offering average downstream connection specds of at lcast 10 mbps.

TWC does not maintain information in the normal course of business that is responsive to this
question. The National Broadband Map (available at http://www.broadbandmap.gov/speed) is
searchable and can be used Lo identify Internet Service Providers that provide downstream
broadband speeds of at least 10 Mbps.

b. Please identify any local markets in which TWC is one of only two Internet
service providers offering average downstream connection speeds of at least
10 mbps.

As explained in response to guestion 4(a), TWC does not maintain information in the normal
course of business that is responsive to this question.

c. Please identify any local markets in which TWC has at least a 50% [share] of
subscribers with average downstream connection speeds of at least 10 mbps.

As explained in response to question 4(a), TWC does not maintain information in the normal
course of business that is responsive to this question.
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d. How would your responses to Questions 4(a), (b), and (c) change if you were
to exclude competitors that do not also offer multichannel video
programming distribution MVPD services?

As explained in response to question 4(a), TWC does not maintain information in the normal
course of business that is responsive to this question.

5. Please identify any local markets in which TWC has at least a 50% share of the
MVPD market.

Relying on SNL Kagan data, Time Warner Cable has a 50 percent or greater share of MVPD
subscribers in the following designated market areas (“DMAs™): Cincinnati, OH (52.3%):
Beaumont-Port Arthur, TX (52.4%); Elmira (Corning), NY (55.3%); Lima, OH (55.8%);
Zanesville, OH (56.3%}); Palm Springs, CA (57.6%): Portland-Auburn, ME (57.9%); Watertown,
NY (61.0%); Utica, NY (61.3%); Dayton, OH (62.8%); Binghamton, NY (63.5%); Laredo, TX
(64.5%); Syracuse, NY (67.0%); Albany-Schenectady-Troy, NY (67.8%); Rochester, NY
(75.7%); and Honolulu, HI (90.0%).

6. Does TWC currently negotiate with Comcast with respect to TWC carriage of
Comcast-affiliated programming? If so, how often do those negotiations take place?
What are TWC’s objeetives during those negotiations?

TWC negotiates with NBCUniversal with respect to TWC’s carriage of Comcast-affiliated
programming on a recwrring basis, depending on when the relevant agreements expire, For
example, in the last five years, the parties have had at least three distinet negotiations concerning
one or more Comcast-affiliated networks. In all instances, TWC’s goal is to obtain the right to
launch and/or continue distributing programming that TWC's customers value on reasonable
terms and conditions.

7. On February 12, Bloomberg News reported that TWC was in negotiations with
Apple about an April unveiling of Apple’s new set-top box. Were those reports
accurate? If so, what is the current status of those negotiations? Have they been
affected by Comeast’s proposed acquisition of TWC, which was announced the next
day?

Any negotiations between TWC and an equipment vendor regarding product development and
potential business arrangements would be considered competitively sensitive and thus
confidential. For that reason, such negotiations are routinely subject to nondiselosure
agreements. Accordingly, TWC is unable to comment on the existence or status of any actual or
potential negotiations with any equipment manufacturer.
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8. Does TWC include an arbitration clause in its contracts with consumers? If so, in
what ways is that arbitration clause different from that included in Comcast’s
contracts with consumers?

Yes. Seclions 14 through 16 of TWC’s residential subscriber agreement (available at
http://help.twcable.com/RSSA_English.pdf) address the subject of arbitration, including the
means by which customers can opt out of the arbitration provisions and the ability of customers
to bring actions in small claims court in lieu of arbitration. TWC understands that Comcast’s
agreement likewise is publicly available, thus permitting any party to review and compare the
two agreements in order to identify any terms that may be considered materially different.

9. During a Judiciary Committee hearing that I chaired in December about
mandatory, pre-dispute arbitration, a professor from Cardozo Law School testified
that TWC had begun charging consumers $3.95 per month for a modem that
previously had been included with customers’ subscriptions. The witness said that
TWC had not provided notice of the charge and had not provided a method for
consumers to avoid the fee, even if the consumers had been on fixed price plans.
The law professor testified that a lawsuit challenging the new charges had been
forced into arbitration.

a. Did TWC recently begin charging consumers for modems that the consumers
previously received without charge?

Yes, with the cxception of customers who are enrolled in “price lock guarantee™ packages and
customers who elect 1o purchase their own modems.

b. Did TWC provide its consumers with notice speeifically explaining that the
new charge?

Yes. Customers also were advised that the new charge could be avoided by purchasing their
own modem at retail.

c. Please provide an update on the status of the lawsuit challenging the new
charge, noting whether it was brought as a class action and whether and how
it was resolved.

Three lawsuits were filed as class actions — one that originally was filed in New York state
court but that was voluntarily dismissed and refiled in the U.S. District Court for the Eastern
District of New York, and two in South Carolina that, while not officially consolidated, were
considercd on a consolidated basis and handled by the same judge. In each of these cases, the
judge granted TWC’s motion to compel arbitration.
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10. Please identify any areas in which TWC offers its customers a better value or
experience than that which Comeast offers its own customers.

TWC believes that it consistently offers strong value and a high-quality customer experience
across its service footprint. Any assessment of whether TWC does so in a manner that is “better”
than the experience offered by Comcast is most appropriately left to third-party rating services
and to consumers who have subscribed to both companies’ services, especially given that
perceptions of relative value and experience may depend on a variety of subjective
considerations (in addition to more objective measures).

11.  Please identify each instance in which TWC has been involved in a dispute
regarding access to or carriage of a Regional Sports Network in the past ten years.
For each case cited, please identify the partics to the dispute and provide a brief
description of the dispute and its ultimate resolution.

For purposes of this response, TWC construes a “dispute” to refer to any situation that resulted in
(a) the filing of a complaint with the FCC or a court, or (b) the withdrawal of programming from
one or more TWC cable systems. Subject to that understanding, TWC has been invoived in three
such disputes during the specificd timcframe:

(1) In January 2012, TWC was required to cease catrying the MSG Network and MSG Plus
(both owned by the Madison Square Garden Company) when the parties were unable to
agree on a renewed carriage contract, resulting in an outage lasting approximately 48
days until the parties could reach a business resolution.

2) In June 2007, TCR Sports Broadcasting Holding, L..L.P., d/b/a Mid-Atlantic Sports
Network (“MASN™) filed an arbitration claim secking carriage on the analog tier in
TWC’s North Carolina cable systems. In December 2010, the FCC ruled in TWC’s
favor, reversing an arbitrator’s initial decision. Further background on this dispute is
available in the FCC’s order and in the decision of the U.S. Court of Appeals for the
Fourth Circuit affirming that order. See TCR Sports Broadcasting Holding, L.L.P. d'b/a
Mid-Atlantic Sports Network v. Time Warner Cable Inc., Memorandum Opinion and
Order, 25 FCC Red 18099 (2010), aff'd, TCR Sports Broadcasting Holding, L.L.P. v.
FCC, 679 F.3d 269 (4th Cir. 2012).

(3) In March 2005, TWC was required to cease carrying the MSG Network and Fox Sports
Net (FSN) New York (now MSG Plus) when TWC was unable to negotiate a renewed
carriage agreement with the networks’ then-owner, Cablevision Systems Corp., resulting
in an outage lasting approximately 62 days until the parties could rcach a business
resolution,

12.  Please describe TWC’s policies and practices with respect to the use of data caps for
broadband subscribers.

Time Warner Cable offers consumers the option 1o choose unlimited or usage-based pricing
plans for its broadband service. TWC does not utilize “data caps” in the sense that all
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subscribers would be subject to an overall limit on data usage and lose access to service were
they to exceed the limit. Rather, Time Warner Cable has implemented its Essentials Internet
plans, which provide subscribers with the choice to opt-in to a discounted broadband tier of
service that provides the same speeds and includes a data allotment. Consumers can exceed the
allotment and continue to use their service at a rate of $1 per gigabyte (GB) capped at $25 per
billing cycle. Additionally, TWC provides a tool to monitor usage and a two-month grace period
once a subscriber has opled-in to the plan. Subscribers also are free to move to a different plan
or service tier at any time. The Essentials options are available on TWC’s Lite, Every Day Low
Price, Basic, and Standard broadband service tiers. Subscribcrs may choose from one of two
Essentials plans:

> Essentials Plan 1 has a 5 gigabyte (GB) monthly data allotment and is priced $8 below
the regular service plan monthly price.

» FEssentials Plan 2 has a 30 GB monthly data allotment and is priced $5 below the regular
service plan monthly price.

Such usage-based plans give TWC’s customers an opportunity to pay less for the same level of
performance, as most subscribers are relatively light users of bandwidth. Other companies are
testing different approaches, and such experimentation will continuc as broadband providers
compete to give their customers the best online experience.
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Senator Grassley

1. Some have expressed concerns based on the fact that Comeast and Time Warner
create some of their own content. Will the merger enhance the company’s ability to
restrict competing content providers from distributing their programs to a
significant number of consumers through its distribution channels? In addition,
what assurances can you provide the Committee that the newly combined company
will not withhold its own programming content from competing TV and Internet
providers?

The merger will not restrict the ability of competing content providers to distribute programming
to Comcast subscribers. Comcast and Time Warner Cable have powerful marketplace incentives
to carry programming that their subscribers want. The merger will not alter that competitive
imperative at all, as consumers will have as many choices of video providers after the transaction
as they have today. In addition, the combined company will have equally strong incentives to
distribute its own programming services via a wide variety of distribution platforms. And, even
apart from the compelling business reasons for the combined company to carry independent
programming and to distribute Comcast programming through other platforms, the FCC’s
program carriage and program access rules, together with related conditions adopted in
connection with Comecast’s acquisition of NBCUniversal, prohibit unreasonable discrimination
against rival programmers and distributors.

2. Some have argued that free markets and a lack of government regulation have
enabled technological innovation and allowed internet services to flourish. Do you
believe that imposing new regulations could stifle innovation and inhibit the growth
and deployment of broadband services? In your view, should there be more or less
government involvement in this industry?

TWC’s view is that a light regulatory touch has been an important contributor Lo the flourishing
Internet ecosystem and that heavy-handed government mandates would risk chilling continued
investment and innovation. Time Warner Cable supports the transparency requirements that the
FCC has imposed on broadband service providers, and we recognize that additional Open
Internct rules would apply to the combined company as a result of the merger conditions adopted
by the FCC in approving the Comcast-NBCUniversal transaction. As the FCC considers the
regulatory framework that will apply to broadband services more broadly, we will encourage the
agency to maintain the historical light-touch approach and to ensure that its new rules apply
evenhandedly to different types of competitors to prevent marketplace distortions.
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3. How will the proposed merger impact cable advertising? Currently, I understand
that cable networks allow cable companies to keep 2 minutes per hour of
advertising, which permits small businesses to advertise in a cost-effective way on
national programming. Comcast and Time Warner Cable already control a
substantial part of this cable advertising market, and a combined Comcast-TWC
would consolidate that control over this $5.4 billion market. How can you Cable
assure the Committee that this dominant control of the market won’t result in
limiting the access that small businesses have, and that it won’t result in higher
advertising costs, which are then passed on to consumers?

The proposed merger is unlikely to have any substantial impact on cable advertising and will not
give Comcast a dominant position in the cable adverlising marketplace, and any modest effects
that do occur will be procompetitive and beneficial for consumers.

In metropolitan arcas where only one of the two companies is present, there will be no change
from the standpoint of advertisers. And in almost every metropolitan area where both companies
have some presence, we already sell advertising jointly through “interconnect”™ arrangements. In
those markets in particular, the merger will have no impact on cable advertising, because of the
existing joint interconnect arrangements. In fact, because those interconnects also include
smaller cable operators, telco video providers, and the DBS providers (DirecTV and DISH
Network), the transaction is unlikely to have any effect on those providers’ advertising sales.
Moreover, because the geographic footprints of Comcast and Time Warner Cable do not overlap,
the merger will not reduce the number of advertising outlets available to advertisers in any local
market. Thus, far from giving the combined company a dominant position, the transaction will
not substantially affect the cable advertising business. Nor do Comcast and Time Warner Cable
currently hold such a position. As Professor Yoo testified, SNL Kagan data show that cable
companies currently hold only 7 percent of the local advertising market.

More broadly, the transaction is likely to help the combined company compete more effectively
against broadcast stations, which remain the dominant force in television advertising, as well as
against emerging online platforms. The procompetitive nature of the transaction means that it
will not cause price increases or diminish availability for small businesses or other advertisers.

4. If the proposed merger is approved and Comcast-TWC has a dominant position in
the local spot advertising market, wouldn’t that make it more difficult and
expensive for local businesses to advertise in the spot market? Would there be an
incentive to sell more spots at higher prices to national and regional advertisers,
giving local small businesses fewer options and forcing them to pay higher prices?
What are the implications for others in the cable television community — for
example, independent cable systems, satellite carriers and other cable advertising
companies — if they cannot get access to the spot advertising market other than
through Comcast?

As noted above, the transaction will not give the combined company a dominant position in any

advertising market, and thus will not make it more difficult or more expensive for local
businesses to advertise. Comcast-TWC will continuc to sell advertising availability to local

12
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companies, and such companies will not have diminished options as a result of the transaction
because TWC’s and Comceast’s geographic footprints do not overlap. As mentioned, Comcast
and TWC already sell ads jointly with other cable operators, telco video providers, and satellite
carriers, and the transaction will not displace such interconnect arrangements,

S. So called “cord cutting” is becoming more and more popular, especially as
companies like Netflix and Hulu gain traction. Comeast controls the internet
connections that many people use to access these sites. But because Comcast also
provides cable television access, it could have an intcrest in preventing people from
cutting the cord. What assurances can you give the Committce that it won’t use its
control of the internet infrastructure to stop consumers’ ability to “cord cut?”

Nothing about the transaction or the combined company’s Internet infrastructure will restrict
consumers’ ability to “cut the cord™ from subscription video services. Notably, the FCC required
Comcast to offer Internet access service on a stand-alone basis in connection with the
NBCUniversal transaction, and that regulatory obligation will extend to the TWC systems afler
the proposed merger closes.
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Senator Graham

1. 1 have heard concerns that the proposed Comcast/Time Warner Cable merger will
hinder the ability of independent television networks to get carried by cable
providers. How would the Comcast/Time Warner Cable merger affect the ability of
indepcndent networks, like INSP (also known as Inspiration Network), to get
carried by Comcast?

Independent networks are a valued voice on television, providing unique content 1o oflen-
underserved audiences. In most cases, we are able to reach agreement with programming
providers, as we historically have done with the Inspiration Network. In fact, TWC and INSP
recently entered into a new carriage agreement that broadens the channel’s carriage to include
TWC’s New York City systems, where the network is now carried on the digital basic tier.
While TWC cannot speak to Comcast’s future plans regarding carriage of INSP, it is our
understanding that Comcast already carries the network on a number of its systems.

In addition, Timc Warner Cable, Comcast, and other video distributors face substantial
competition for customers and therefore have every incentive to carry the programming
customers want. Indeed, each company today carries a large number and wide variety of
independent programming options. To the extent there are any concerns regarding Comcast’s
continued willingness to carry independent programming post-merger, they are addresscd by the
rigorous conditions imposed on Comcast by the FCC and Department of Justice conditions as a
result of the NBCUniversal transaction. In particular, Comcast was required to launch 10 new
independent networks, including at least eight owned or managed by minority groups, and
Comecast is fulfilling that commitment. Comcast has stated that it will voluntarily extend the
NBCUniversal commitments to TWC’s cable systems, meaning that the merger should lessen,
not increase, any concerns regarding the health of independent programmers,

2. Why do independent television networks, like INSP, that are fast growing and have
consistently increasing ratings - higher than a large portion of the higher-profile
networks carried - have to pay service providers, when those other networks
actually get paid licensing fees?

When negotiating with any programming provider, whether large or small, Time Warner Cable
focuses on obtaining attractive content and delivering value to our subscribers. If we believe that
a programmer’s carriage demands and economic proposals create a bad value proposition for our
customers, we resist such demands, but our carriage negotiations with independent programmers
take place in a free market and we are able to reach agreement with most programming
providers, as we have done with INSP. Moreover, carriage agreements involve a variety of
cxchanges of value (not just subscriber fees paid by the video distributor), all of which depend
on the attractiveness of the content offered by a particular programming provider. It is not
uncommon for carriage agreements to include provisions that require a cable network to pay a
video distributor for certain services, including costs associated with the marketing and launch of
the network.
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Senator Lee

1. Much of the discussion surrounding this merger has centered on the market for
content providers to sell content so that it may be accessed by consumers. Content
providers and independent networks argue that without being carried by major
providers they cannot survive in the current market.

a. What is your experience with respect to independent programmers and other
content providers and do you believe this merger could negatively affect their
ability to thrive?

Independent nctworks arc a valued voice on television, providing unique content to often
underserved audiences. When negotiating with any programming provider, whether large or
small, Time Warner Cable focuses on obtaining attractive content and delivering value to our
subscribers. In most cases, we are able to reach agreement with programming providers, and
there is no reason to expect that to change following the merger. On the contrary, Time Warner
Cable, Comcast, and other video distributors face substantial competition for customers and
therefore have every incentive to carry the programming customers want. Indeed, each company
today carrics a large number and wide varicty of independent programming options. Moreover,
the FCC and Department of Justice imposed rigorous conditions on Comeast relating to the
carriage of independent programming as part of the NBCUniversal transaction. For example,
Comcast was required to launch 10 new independent networks, including at least eight owned or
managed by minority groups, and Comcast is fulfilling that commitment. Comcast has stated
that it will voluntarily extend the NBCUniversal commitments to TWC’s cable systems, meaning
that the merger should lessen, not increase, any concerns regarding the distribution opportunities
available to independent programmers.
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EXHIBIT A
TWC Response to Question 1 from Senator Franken
May 1, 2014
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EXHIBIT A
TWC Response to Question 1 from Senator Franken
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EXHIBIT B



Fabic of Coutents

aLEement/prospectu:
Chainnan and Chief Executive Officer untit his retirement on December 31, 2013, all of which arc fully vested. In addition, Mr. Brix currently bolds 103
restricted stock units that were also granted to him when he was in such position and which will be settled on July 1, 2014 (the six-month anniversary of Mr. Britt's
retirement as TWC’s Chairman and Chicf Exccutive Officer), regardiess of whether the merger cioses or is terntinated. Only 1,120 restricted stock units have been
granted 10 Mr. Britt under the Director Equity Amangements in his capacity as a non-employee direcior.

the Director Equity Arrangements. Glenn A. Britt is the only director who holds options, which were granted 1o hitn when be served as
519

Under the Director Equity Arrangements, upon a change in control, restricted stock units and deferred stock units held by such directors will become payabie,
along with any retained distributions credited thereto (generally 1o reflect dividends or distributions other than regular cash dividends), if applicable. and are settled as
soen as practicable following such change in control. Closing of the merger will be a change in control under the Director Equity Arrangements.

1n addition, to the cxtent that the vesting of owstanding equity awards (a) constitutes s “parachnte payment” under Section 280G of the Code and (b} would be
subject o the excist tax imposed by Section 4999 of the Code, then any unvested awards shall vest either (i) in full or (ii) in such lesser amount that would result in no
portion of them being subject to the Section 4999 excise tax, whichaver of the foregoing amounts {iaking into account alt applicable laxes), results in the individual's
receipt on an after-tax basis. of the greatest amount of total compensation, notwithstanding that alf or some portian of the awards may be taxable under Section 4999.
This provision, including as applied under any other plans, agreements or arrangements (o any executive officer or other vesting or payinent events, is referred 1o in this
joint prexy statermem/prospectus as a Golden Parachute Modified Cutback. For illustrative purposes, if the completion of the merger were o have oceurred on March 12,
2014, the latest practicable date prior to the filing of this joins proxy statement/prospectus, no equity awards held by any of the nan-etnplo ircctors would be cut
back.

Fot illustrative purposes, if the completion of the merger were to have occurred on March 12, 2014, the latest practicable date prior to the filing of this joint proxy
statemenvprospectus, the aggregate cash-out vatue of all deferred stock units, restricted stock units and {as opti for all ployes directors other than
Glenn Britt would be approximately $32.0 million in the aggregate and, for Mr. Britt, would be appi y $87.5 million (calculated as required under the merger
agreement and using Lhe average clasing market price of a share of Comeast Class A common stock on NASDAQ over the first five business days follawing the first
public anrouncement of the merger agresment).

Beneficial Qwnersiip of Officers and Directors

TWCs executive officers and dirsctors hold shares of TWC common stock. which will be treated Tike alt other shares of TWC comman stock in the srerger, See
“Certain Beneficial Owners of TWC Comman Stock-—Security Ownership by the TWC Board of Directors and Executive rs” beginning on page [ ® ] of this
joint proxy statement/prospectus for further derails. In addition, one of TWC’s independent directors, David Chang, may be deemed to beneficially awn shares af
Comgast stock, held in a revocable trust, with u current market value of approximately $100.000,

Indemnification; Direciors and Officers Insurance

Under the merger agreement, certain former directors and officers of TWC will have rights to i i and expense ad from the survivi
corporasion in the merger and Comeast has agreed to cause the surviving corporation to maintain dircctors’ and officers” insurance poticies and fiduciary liability
insurance policics or purchase tail coverage, in ¢ach case for a six-year period. See “The Merger Agreement—Indemnification and Insurance” beginning on page (¢ ]
of this joint proxy statement/prospectus for further derails.

Quantification of Potential Payments tv TWC Named Executive Officers in Connection with the Merger

The informatien below i intended 1o comply with Hem 302(t) of Regulation S-K, which requires disclosure of information about eompensation for each TWC
“named executive officer” that is based on or otherwise relates
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Tabte of Conients

1o the merger. Under applicable SEC rules, TWC's named exceutive officers are required to consist of TWC's executive officers who, during 2013, served as TWC’s
principal exccutive officer and principal financial efficor and the three most highly compensated exceutive officers who were serving as such at the end af 2013, For
2013, the named executive officers were:

. Glenn A. Britt, who served as TWC s Chatnnan and Chief Executive Officer during 2013 until his retirerment on December 31, 20130
. Robert D. Marcus, who served as President and Chief Operating Officer during 2013 and became TWC’s Chairman and Chief Executive Officer upon
Mr. Briw's refirernent;

. freme M. Esteves, who served as TW('s Exceutive Vice President and Chief Financial Officer until May 1, 2013;

. Arthur T. Minson, Jr., who served as Executive Vice President and Chief Financial Officer from May 2, 2013:

. Michael LaJoie, who served as TWC”s Executive Vice President and Chief Technology and Network Operations Officer during 2013; and

. Phitip G. Meeks, wha served as TWC's Executive Vice President and Chief Operating Otficer, Business Services from June 3, 2013

In connection with Mr, Marcus starting his term as TWCs Chairman and Chief E: Offer and the i of Dingsh Jain as TWC's Chief Operating
Officer, TWC assessed the roles and of its senior Effective fanuary 1, 2014, it was determined that its “executive oflicers™ are Me:

Marcus, Minson, Jain, Lawrcnce‘Apfelbruum and Stern and Mses. East and MacKinnon, as identified above in *~-Interests of Directors and Executive Officers of TWC
in the Merger—Options Held by Executive Officers.” Of these current exceutive officers, only Messts. Marcus and Minson were also named exeeutive officers for 2013,

To the extent that anty of TWC's named executive officers’ cornp arrang are described in “—Imeresis of Directors and Executive Olficers of TWC
in the Merger™ beginning on page { # ] of this joint proxy sta . these are inc ted herein by reference. The amounts set forth in the table below,
which represent un estimate of cach named executive officer’s golden parachute compensation, assumme the fallowiug:

s Tha fon of the merger itutes a change in control for purpose of the plan or

. That the change i control was consummated on March 12, 2014, (be latest practicable date prior 1o the filing of this joint proxy statement/prospectus;

*+ Fachnamed excoutive officer's employment is terminated without “cause” or with “good reason” immediately folfowing the change in control: and

+ The value of the vesting acceleration of the namcd executive officers” equity awards is caleulated assuming a price per share of Comeast Class A common

stock of $52.32, which is the uverage closing market price of a share of Comeast Class A common stock on NASDAQ over the first live business days
following the first public of the merger in aceordance with SEC rul
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Tabie 0f Contents
The amawits reported below are estimazed basad on muktiple assumptions that may or may not acuusity occur, including the'assumptions descrived above, and

elsewhere in this joint proxy statemceny/prospectus, As a result. the golden parachute compensation, if any, to be received by a named executive officer may materially
differ from the amounts set forth below.

Golden Parachute Compensation

Ciish
Name o e
Robert Dy Margis o 0 k0
| Chief Bxsciive:
“Qffiver) CHES
Glenn A. Britt
Retired Chairman and Chief Execative Officer(6)
Asth Minsoh; Jr 00 5 2 !
Exetutivé Vice President aid Chiof Finangial Uificer
Michael LaJoie
Executive Vics President and Chief Technology and Network Operations
Officer
Philip G. Me L LR
Exeeutive Vice Presidentand Chief Opsrating
Irene M. Esteves
Former Execidive Vice President and Chief Financial Officer — — — - -

oarsian.

16:310,875
A6

Officer, Busingss

(1) The amounts in this column reflect continuation of annual base salary and tarpet bonus in effect on the assurned date of termination for a 36:month period for
Messrs. Marcus, Minson, and Meeks and far a 30-month period for Mr. LiJoig, Base taliries as of the effective time of the transaction are 88 foliows: Mr. Marcns
{51,500,000), Mr. Minson (8300.000), Mr. LaJvie ($650,00) and Mr. Mecks {3600.000). The mest recent target annual bonuses as of the effective time of the
transaction are as follows: Mr. Marcus ($5,000,000), Mr. Minson ($1,350,800); M. LaJote (8650,000) and Mr. Meeks (§600,000). These severance amounts are
“double trigger” payments, payable if the. executive tesigns for “good reagon” iscussion below) or is lerminated by TWC without cause within () 24 months
following the effective date of a change in control or (ii} following TWC!s pxeciition of an. ing a change in controt but before the date that is
24 months after a chunge in control {or, if earkier, the expiration or terminatjon.of such change in control agreement withaut a change in control). Assutning a
termination on March 12, 2014, the amouiss alse include & pro-rat target bonts for & year of termination which are as follows: Mr. Marcus (§95 %,904),

Mr. Minson (52589043, Mr. Laloie (5124,638) and Mr. Meeks {$115,068), Ultimately, such bonus amounts would be paid based on acual performance, These
amounts reflect the full amount of cash severance payable to these officers assuming ination ocours i following the of the merger. In
the casg of Messrs. Mareus, Minison and Mecks, only a portien of this amownt refiects attincrease to Severance from what it would have been had so chan, e in
controf occurred

{2} The compensation arrengements of each of Messrs, Marcus, Minson and Meeks provide for & Golden Parachuse Modified Cutback. Based on the asswnptions
listed above, for Messrs, Marcus, Minson and Mesks, neither the severance dmobitls fior ay amounts in this tabic have been reduced becanse the officers in all
cases would have had a better 3fier-tax result had all amounss been paid in full;
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{3} The amounts in his column reflect the value {spread value in the case ol options) in respect of restricted stock units and unvested optians, in each case, in
accordance with the merger agreement and without regard to applicable tax withholding. The amounts for each namned executive officer represent the foltowing
arnounis: Mr. Mareus: 540,257,101 for 267,632 restricted stock unjts and $16,249,789 for 233,334 unvested options: Mr. Minsen: $13,824,671 for 91,908
restricted stock units and §3,802,731 for 100,262 unvested options: Mr, Ladoie §8,236,842 Tor 54,760 restricted stock units and $4,302.211 for 62,654 unvested
options: and Mr. Meeks: $6,178,573 for 41,077 restricted stock units and 51,443,951 for 44,134 unvested options,

{4} The amouats in this column include (1) Ror all executives, continuation of health and welfare benefits for a 36-month periad (except for Mr. Laloie, which
provides for a 30-month continuation period), {if) in addition, for Mr. Marcus only, continued supplemental life insurance coverage and financial services during
his 36-month severance peried, and (i) for Mr. Lajode, in addition 1o continuation of health and weifare benefits for a 30-month period. {x) executive level
ouiplacement services and (y) one year of office space. The total aggregate value of these perquisites for ench of Messrs. Mareus, Minson, Laloje and Meeks is
$399.838, $80,132, $72,164 and $58.751, respectively.

{5)  The amounts in this columnn refleet the 2014 supplemental bonus opportunity, assuming that 2014 performance through March 12, 2014, the assumed date of
completion of the merger, is at target. These supplemental borus opporiurities are “single trigger.”

(&) Al of Mr. Britt’s equity awards are currently vested]. If the merger had closed on March 12, 2014, then his 1,120 resiricted stock units gransed 1o fum as a director
would have been immediately sculed and cashed-out. All of Mr. Britt’s restricted stock units received while an enployee will be settled on July 1, 2014 (the
si th 1y of his a3 TWC's Chairman and Chief Executive Officer).

For addjti mfonnation regarding P with directors and other executive officers, please see “—Interests of Dircctors and Executive
QOfficers of TWC in the Merger™ beginning on page [ ® ] of this joint proxy statement/prospectus, which is incorporated herein by reference.

TWC’s Employment Agreements with its Named Executive Officers
TWC has entered into employment agreements with each ol its named exscutive officers. These agreements, along with the Employee Equity Artangements,
cover the payments that would be due to these individuals m consection with the proposed transaction. The following provides 2 summary of material terms, conditions
and cirsumstances under which the payments for Messrs. Marcus, Minson, Meeks, and Lalote are triggered.

Pursuant to cach named executive officer’s employment agreement, if the officer resigns for “good reason” (see discussion below) or is terminated by TWC
without cause, the officer is entitled to the payments and bene fits described helow:

. accrued but snpaid bonus for the preceding [scal year, based on actual results for the year;
. pro rata bonus for service during the year of termination, based on actual results for the year;
. continued salary and target bonus payments, paid on TWC's nurmal payment dates for salary
. for 36 months for each of Messrs. Marcus, Minson, and Meeks, with aggregate salary and target bonus amounts set at the greater of (i) amounts

effective at termination. and (i) amounts effective on effective date of the officer’s ryployment agreement;

. for 30 months for Mr. LaJoie, where the bonus component is the greater of (i) the target bonus at termination and (ii) the average of his annual
bonus for the two years immediately preceding the year of termination;

. continued participation in TWC's health and welfare benefits for the applicable 30 or 36 month severance period;
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. for Mr. Marcus, (i) continued supplemental life insurance coverage and (if) financial services during the 36-month severance period; and

. for M, Laloig, (i) executive level outplacement and (i) one year of office space,

For Mcssrs. Marcus, Minson and Meeks. the above severance payments and benefits are riggered if the officer’s termination ocours sither {i) within 24 months
Tollowing a change in conirol or (1) following '[WC’a execution ofa merger, acquisition, sale or othar agreement providing for a change in contraf but hefore 24 months
following a change in control {or, if earlicr, the exp or of such without a change in control). I such termination occurs outside of the time
periods described above, the severance payments and benefits due are lower than the amounts above (e.g., they are provided severance for a 24 month period versus a 36
month period). For Mr. Laloie, the above severance payments and benelits are triggered upon the termination, regardless of whether there is also a change in control.

“Giaod reason” generally means 2ny of the faltowing vecurrentes without the officer’s consent:

. 2 material violation with respect 10 such officer’s authority, functions, duties, power

or place of

. & failure to cause any suceessor 1o all or substantially all of the business and assets of the company expressly 1o assume the obligations of the company
under the employment agreement:
. a materiyl breach of the employer’s 2ations under the empl or

. for Mr. Minson, 2 material viofauon with respect 10 his reporting relationsh

ip.

For Mr. Marcus, good reason alse includes (i} TWC’s faifure te nominate him for re-election to the TWC board of directors or Mr. Marcus otherwise ceasing to
be a member of the TWC board of directors other than in connection with his removal as a divector for cause under TWC™s by-laws and (i) the failure fo elect
Mr. Marcus as Chairman of the TWC board of direciors or Mr. Marcus otherwise ceasing to be the Chainman of the TWC board of directors other than in connection
with his removal as a director for cause under the companys by-laws, subject to cerlain exceptions if cessation oceurs under requirements of law.

Depending on their respective titles, roles and ilities, as i diarely afier the letion of the merger, Messrs, Marcus, Minson, Lajoie and
Meeks may have the right to assert good reason. resign and collect the above severance benefits fallowing such time.

The severance payments and benefits set forth above for Mossrs, Mareus. Minson and Meeks are subject to the Golden Parachute Modified Cutback, which,
generully, applies to first reduce casb-based payments and then to equity vesting. Mr. Lajoie s employment agreement requires that he engage in any mitigation of
damapes necessary 1o avoid applicability of any lost comporate tax deduction and reluted excise tax under Sections 280G and 4999,

As a-condition o receiving these severance payments and benefits, the named executive officer must {i) execute, deliver and not revoke a relcase of claims and
(ﬂ) abide by the resirictive covenants detailed below, The agreements rcquuv each of the execunive officers to abide by (i) perpetuat resirictive covenants relating 10 noo-
d (nutual in the case of Mr. Marcus}, (i) except for Mr. LaJoie, a one-year covenant retating to non-solicitation of
TWC's cu~toma.s. independent comractors, juint venturers or suppliers. {iii) a one-year covenant relating o non-solicitation of ceriain former employees, and
{ivy relating to during their emp ierms and for 24 months (12 months for M. Laloje) followizg the end of their cmployment terrs.

176



318

RESPONSES OF RICHARD J. SHERWIN TO QUESTIONS SUBMITTED
BY SENATOR GRASSLEY

Hon. Chuek Grassley
Committee on the Judiciary
United States Senate
Washington, D.C. 20510-6257

Re: Comcast - Time Warner Cable Merger
April 28, 2014
Dear Senator Grassley:

We received Senator Leahy's letter on April 17, 2014 concerning guestions that you had raised.
We will provide our answers to your questions as set forth below:

Question 1:

Some have argued that free markets and a lack of government regulation have enabled
technological innovationand allowed internet services to flourish. Do you believe that imposing
new regulations could stifle innovation and inhibit the growth and deployment of broadband
services?

We believe that free markets and less regufation, in general, enable technological inriovation and
improve services through competition. Unfortunately, whena monopoly is established,
especially through reguiation, as has occurred in the cable television/broadband industry,
unregulated monopalies will generally stifle innovation, and will charge more for services than
would otherwise occur in a competitive market, Between 2009 and 2013 Comcast raised their
Basic TV rates by 68%. To get the industry to' where it needs to be, increased competitionisa’
critical requirement, and that can only occur if the regulatory authorities mandate certain rules
to encourage that competition.

Question 2:

in your view, should there be more or less government involvement In this industry?

We do not believe in heavy government involvement in any industry ather than to protect those
users of services or products by promoting competition. This industry is made up of local,
regional and national monopolies as a result of previous government regulation establishing
exclusive franchises in certain areas. Existing government involvement can be lessened once
sustainable competition becomes available in those areas, By mandating certain rules such as
requiring the existing monopolies to sell wholesale broadhand aceess to competitive service
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providers, and by prohibiting monopoly providers from providing services that stifle competition,
government involvement can be reduced. By mandating that necessary access to wholesale
high speed broadband be made available Lo disruptors and innovators, new technologies will
reach the consumer, and government involvement will no longer be necessary.

Question 3:
What are the implications of this merger for open access and peering in the broadband market?

We are not involved in “peering” and so we take no position on this issue.

Question 4:

How does the proposed transaction affect competition in the market for “last mile’
interconnection services?

“Last mile” interconnection service was mandated by the Telecommunications Act of 1996 and
required local exchange carriers to provide interconnection to competitors that provide lacal
loop service to subscribers and end users. This requirement was established to promote
competition in areas where the local exchange carrier had a monopoly.

This proposed merger transaction of the two largest incumbent cable/broadband providers,
without the mandates previously suggested, would create an environment that is similar to the
situation that the Telecommunications Act of 1996 addressed, by establishing provisions to
remove impediments to competition. This policy is what is neceded now so that local, regional
and national monopolies cannot prevent competitors from entering the market.

Thank you very much far giving us the opportunity to respond to your questions, and to clarify
our view on this very important market.

Very truly yours,

Richard J. Sherwin
Chief Executive Officer

Cc: Hon. Patrick J. Leahy, Chairman
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RESPONSES OF CHRISTOPHER S. YOO TO QUESTIONS SUBMITTED
BY SENATORS KLOBUCHAR, GRASSLEY, AND HATCH

# Penn Law

e UNIVERSITY of PENNSVIVANIA Law SCHuct
2100 Chestnut Streat Christopher S. Yoo
Philadelphia. PA 19104-6204 Jotn 11 Chestnur Professor of L
Tel 213.7406.8772 Fan 2155732025 Professor of Communication
esyood law upenn.edu Professar of Computer wid Biforsiotic
hitp: wwaw lawupenn.edu Tacult, sy oo Fowncing Dirccior. Coater for 1 sogy, Innevarion. and Co

May 1,2014

Chairman Patrick [.cahy
U.S. Senate Committee on the Judiciary
Washington, D.C. 20510-6275

Dear Chairman Leahy:

Thank you again for the opportunity to testify on April 9 at the hearing on “Examining the
Coimcast-Time Warner Cable Merger and the Impact on Consumers.” At your request, | am
forwarding you my answers to the questions for the record you sent to me on April 17.

Question from Senator Klobuchar:

In the Comcast-NBC order, the FCC said the company would have “the incentive and ability to
hinder the development of ¥ival online offerings.” A Comeast filing made in connection to the
NBC Universal merger assumes that this type of “cord cutting” household would download 288
GB of television content per month. Given the filing is from 2010, the estimate is based on a
viewing mix of standard-definition and high-definition content. An all HD mix more in line with
today’s viewing habils requires significantly more data, not to mention greater bandwidth.
Furthermore, today. consumers often want fo their broadband connections to stream online
video on multiple devices in their home. Confining your analysis to broadband technologies that
fit these criteria, which are suitable substitutes to cable broadband? What percentage of this
market does Comcast control?

The U.S. broadband market is undergoing fundamental changes as providers in many
technologies are investing heavily in upgrading their infrastructure.

DSI. is making a major comeback. AT&T is in the process of deploying technologies known as
IP DSLAMs, pair bonding, and vectoring 1o upgrade its DSL network to provide 45 Mbps
service to nearly 80% of its scrvice area, with half of those houscholds receiving 75 Mbps
service. AT&T plans to increase the number of locations where AT&T’s U-verse VDSL
network to 33 million locations (an increase of 8.5 million), 90% of these locations receiving 75
Mbps service and 75% of these locations receiving 100 Mbps. CenturyLink has also deployed
VDSL, although it has not yet announced any expansion plans. But the real bellwether is
Europe, where leading telecommunications providers as Deutsche Telecom, BT, Telecom Italia,
and Orange are making VDSL the centerpiece of their broadband strategies. Thesc speeds are
clearly sufficient to compete with cable. Indeed, where AT&T has already upgraded its network,
it is taking subscribers away (rom cable.

UNIVERSITY 0f PENNSYLVANIA
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With respect (o [iber-to-the-home (FTTH), Verizon’s FiOS network has been joined by two new
companies. Google Fiber has expanded beyond Kansas City to expand to Provo and Austin and
has indicated that it plans to lay FTTH to 34 additional cities. In addition, AT&T has also begun
deploying FTTII in Austin and in April announced plans to deploy FTTH in the Research
Triangle and Piedmont Triangle arcas of North Carolina. AT&T has announced plans to expand
FTTH to 100 cities, including 21 major metropolitan areas.

Even LTE is capable of providing the download speeds necessary to support HDTV. PC
Magazine and Root Metrics report that Verizon, AT&T, and T-Mobile each offer average
download speeds of 12-19 Mbps and peak download speeds of 49-66 Mbps, well in excess of
the 8 Mbps needed for IIDTV. Moreover, most U.S. households have their choice of multiple
providers. As of the end of 2013, Verizon covered 96% of the U.S., AT&T covered 90%, Sprint
covered 66%, and T-Mobile covered 63%. By mid-year, Sprint projects to reach 79%, and by
the end of 2014, AT&T’s coverage should reach 95%, and T-Mobile’s should reach 79%.
Moreover, |.TE providers initially focused on making geographic covcrage as broad as possible,
even if that meant provisioning too little bandwidth in major metropolitan areas. These
providers are now focusing on densification of urban areas which should help bring capacity in
line with demand. In addition, it one gives up mobility and uses L.TE to provide servicc to a
fixed location (in direct competition with cable), it is possible to usc 8 antennas instead ol'4, in
which ease the throughput rates increase dramatically. In addition, U.S. providers are preparing
to follow the lead of South Korea, Australia, and the U.K. and deploy 150 Mbps and 300 Mbps
service, often based on the next-generation technology known as LTE Advanced. All of these
developments suggest that wireless broadband holds considerable promise as a competitor to
cable.

When evaluating a merger, antitrust law counsels in favor of focusing on what the world will
look like in the fulure rather than what the world looks like today, since it is the future world that
matters. In this respect. the future looks quite bright. Indeed, we are seeing waves of investment
driven by the competitive incentive to outdo one another. Those who have attempted to right of f
DSL, FTTH, and LTE as meaningful competitors to cable have done so without any empirical
foundation. Indced, observers have been writing off DSL for years only to be proven wrong time
after time. Moreover, it was just a few short ycars ago where the Berkman Center report and
other studies were writing off cable, arguing that it was not match for FTTH. The real lesson is
that the future is hard to predict and that innovation has thrived most when no onc has attempted
to impose remedies based on any particular prediction of which technologies will succeed or fail.

Questions from Senator Grassley

We currently have a hodgepodge of regulations that regulate the communications sector.
Common Carriers are regulated like a telephone company from 1982 when they had a monopoly
on voice services. Today, Comcast and Time Warner Cable are both competing with telephone
companies not only for broadband customers. but for voice customers as well. Do you believe
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that today s regulatory regime that places burdensome regulations on the telephone company
bui noi on the cable company, gives the cable company a market advantage?

The one consistent complaint from every quarter is that the regulatory regime that has governed
the communications ever since the Communications Act of 1934 creates technological siloes
where different technologies are subject to different regulatory regimes. This was workable in
1934 because different technologies did not compete with one another. Voice communications
were available only via wire, and video was available only over the air. The advent of cable
television and the ability to provide video over wires put pressure on this regime and required the
enactment of a new statutory regime in 1984 just to govern cable. Wireless telephony and the
ability to transmit voice over the air required still more statutory adjustments.

And yel these changes are minor compared with the fully convergent world made possible by
packet-based communications. At this point, every type of communication is available via any
transmission technology. Yet despite the fact that cable modem service, DSL, and FTTH
compete directly with one another, they are subject to completely different regulatory regimes.

The differences between these regimes are stark. Cable broadband has never been subject to
significant regulation since its inception. Telephone-based broadband, in contrast, was heavily
regulated at [irst and was not deregulated until 2003, three years after the FCC made clear that it
would not impose on cable the regime that it had initially imposed on broadband provided by
telcphone companies.

The FCC’s major decisions of the mid-to-late 2000s have eliminated much of the regulatory
asymmelry. However, some important differences remain. For example, telephone companies
remain subject to privacy restrictions under the rules governing customer proprietary network
information (CPNI}) that do not apply Lo cable broadband. All such differences should be
eliminated if U.S. broadband policy is to achieve the ideal of technological neutrality and does
not have the practical effect of picking technological winners and losers.

In your opinion, what will be the effect of the merger on regional sports programming costs,
which are necessary for other video providers io offer in order to maintuin a viable service?

Interest in regional sports programming tends to be highly localized. Peoplc who live in the
Philadelphia area tend to follow Philadelphia sports teams. A merger between the cable
company that serves the Philadelphia area with the cable company serving the Los Angeles area
would not alter the relative bargaining power of the Philadelphia-area sports teams or the
Philadelphia-area cable provider. Moreover, it is not clear how such a combination would hurt
any advertising market. National advertising revenue naturally seeks national distribution
channels. In terms of local advertising, FCC data indicate that cable represents only 7% of the
local advertising market. Itis possible that a market for regional advertising may exist. Any
concerns would require an examination of actual behavior and the extent to which advertisers
regard local and national advertising as a substitute for regional advertising. In addition,
advertising markets can be very hard (o define. Different advertising avenues vary in their
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ability to reach diffcrent types of demographics. As a result, it is impossible to make predictions
in the abstract that the merger will harm the market for regional sports programming. Such a
conclusion would depend on a very careful and fine-tuned analysis of actual market conditions.

In your opinion, should Congress take additional steps to ensure access to the Internet for
conlent, service and application providers, as well as for consumers? Or are existing laws and
policies sufficient to deal with potential anti-competitive behavior?

Congress has the authority to take additional steps to mandate greater access for content, service,
and application providers. It is not yet clear that such action is necessary at this time. With
respect to traditional video, the FCC has a mature regime of program and network access rules
designed to ensure that no actor can use its control over key content or key infrastructure to harm
other actors in a way that harms consumers. With respect to the [nternet, at the FCC’s May 15
open meeting, the agency is scheduled to vote on revised open Internet rules designed to address
these problems with respect to the entire industry. At this point, I would recommend that
Congress permit these initiatives to run their course while keeping a watchful eye on how things
develop.

The one matter on which the FCC and academic commentators agree is that merger clearances
represent a bad way to create such access reuigr3ements. Not only does the resulting restriction
apply only to the merging parties. Merger conditions are typically not subject to the full range of
administrative procedures, such as public participation, the need for reasoned justification, and
the discipline of judicial review. Most importantly, it would only address the conduct of a
handful of industry actors. It would do nothing to solve the same problems when they arisc with
respect to parties who have not recently merged. The proper venue for such issues is in a general
regulatory or legislative proceeding, not the merger review process.

Some have argued that free markets and a lack of government regulation have enabled
technological innovation and allowed internet services to flourish. Do you believe that imposing
new regulaiions could stifle innovation and inhibit the growth and deployment of broadband
services? In your view, should there be more or less government involvement in this industry?

A comparison of the U.S. approach and those taken in other parts of the world demonstrate the
value of the hands-off approach that the U.S. has taken with respect to the Internet. Despite
some occasional rhetoric to the contrary, the actual data shows that European countries are by
and large lagging far behind the U.S. in terms of high-speed broadband deployment and that
European broadband companies are investing two to two-and-one-half times less than their
American counterparts. Moreover, in terms of service providers, U.S. companies are the envy of
the world. Even in Asia, where governments have mandated broadband buildouts, high-speed
service is languishing with low take-up rates and enormous financial losses. Together these
comparisons provide a strong endorsement in favor of maintaining the U.S. approach of minimal
government involvement with respect to the Internet.
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Are you concerned about any monopsony problems with this transaction? The concern is that
new online innovators are just starting to develop competitors to cable, but many of them come
from companies that need Comcast/TWC as both a cable distributor and an ISP. Is this a valid
concern?

The merger would not create the levels of concentration traditionally associated with monopsony
power. As an initial matter, many observers have mistakenly asserted that the merged company
would have market shares as high as 40% by disregarding DSL and other technologies. The fact
that AT&T’s DSIL. network is taking market sharc away from cable in areas where AT&T has
upgraded its DSL network suggests that this approach is mistaken. Other analysts make the
mistake of ignoring smaller players, who typically represent roughly 7% of the market, as well as
the fact that the merging companies have pledged to divest 3 million subscribers. The resulting
market share of the merged company would only be 30% of the multichannel video market and
32% of the broadband market, which is well below the levels traditionally associated with
monopoly or monopsony power.

On a more fundamental levcl, there is an essential difference between cable television and
Internet video. For multichannel video, the failure to reach an agreement means that none of the
cable company’s subscribers will be able to see the content. The situation is quite different for
the Internet. Comcast maintains peering arrangements with more than 40 other networks and
transit arrangements with more than 8,000 other networks. This means that the [ailure to reach
an agreement does not cut subscribers off, as there are always thousands of other paths into
Comcast’s network, although these paths vary slightly in terms of cost and latency. [t also limits
Comecast’s bargaining power, as the only leverage is the difference the price of a direct
connection and the content provider’s next-best alternative. Unless the cable company were to
use deep packet inspection to monitor all 8,000+ paths, conduct that is both impractical and
barred by Comcast’s commitment to abide by the Open Internet Order despite the fact that it has
been struck down, content will be able to find a way to consumers. All that is at stake is a
routine bargain over price.

Should we be wary of ugencies using their merger review authority to pursue policies that they
do not otherwise have statutory authority to pursue? For example, the D.C. Circuit recently said
that the FCC did not have authority to enforce its net neuirality rule. Should the FCC he
allowed to now condition the merger on Comcast’s agreement to comply with that same rule?

Comeast’s obligation to abide by the terms of the Open Internet Order is the result of voluntary
commitments it made in order to obtain approval of its acquisition of NBC Universal and not the
result of the Order itself. As a strict legal matter, the FCC may continue to impose conditions
whether or not general regulations exist with respect to that subject matter.

For the reasons stated above, howcver, the merger clearance is widely recognized as a poor
avenue for making regulatory policy. Not only does it obviate standard administrative processcs
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and immunize decisions from judicial review. It also raises the ability for agencies to impose
mandates that they could not impose through rcgular administrative processes.

A similar situation arose in the past with respect to the FCC’s attempt to place a cap on the
percentage of the national market for multichannel video subscribers that any cable company
could reach. In order to obtain clearance of its cable mergers, AT&I" agreed to abide by the
national ownership cap only to see that regulation struck down by the courts. The FCC decided
to waive that obligation because otherwise the merged company would be subject to restrictions
that applied to no other company and were beyond the FCC’s statutory authority to impose.

What are the implications of this merger for open access and peering in the broadband market?
How does the proposed transaction affect competition in the market for “last mile’
interconnection services?

As an initial matter, the fact that Comcast remains bound by the terms of the Open Internet Order
severely limits the impact of the merger on open access. In terms of peering and the market for
last-mile interconnection services, companies are experimenting with a wide range of different
solutions, including proprietary data centers, collocated content delivery networks, and
multitenant hosting in third-party data centers just to namc a fcw. At the same time, each of’
these types of companies are experimenting with a wide range of commercial arrangements
including for example traditional peering, paid peering, secondary peering, traditional transit,
and paid transit. The parties should be permitted 1o experiment with diffcrent ways to satisfy all
of these actors’ shared interest in delivering content to end users in the most effective way.

Some are concerned that this merger is bad for content providers because a combined Comcast-
Time Warner Cable would be too powerful of a gatekeeper. However. others view this merger as
a possible signal that the industry is transitioning from a cable lelevision system of the past to a
new system. Could this merger break down some of the walls of innovation and shift from a
licensing model to a more direct IP-enabled model?

Things are changing in how we view television — every day there are more ways lo walch our
shows, movies and other content. Comcast and Netflix have reached a deal and it has been
rumored that Apple and Comcast have had discussions aboul providing service for Apple TV.
Both of these entities are Comecast competitors. How does this co-opetition benefit consumers?
How does it affect the indusiry?

The video industry is undergoing fundamental changes. Cable subscribership is slowly
declining, and consumers are shifting more and more to online video. At the same time, content
acquisition costs arc increasing faster than the overall cost of cable television. These price trends
suggest that content providers are in a stronger bargaining position than are able operators to the
point where Cablevision has floated the possibility of abandoning the video business and simply
allowing over-the-top providers like Netflix to fill the void.
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In this world, agreements such as the one between Netflix and Comcast hold many benefits for
consumers. As an initial matter, as a direct customer instead of an indirect customer, Netflix
now has a service level agreement with Comcast that guarantees certain levels of service. Atthe
same time, direct connections hold the promise of allowing the two companies to better
coordinate their behavior to deliver content more effectively. [n addition to obtaining bettcr
service, there are indications that such arrangements may reduce the prices that consumers pay.
Although Netflix has to pay Comcast to terminate traffic, it no longer has to pay its former transit
provider, .evel 3. Industry observers have concluded that cutting out the middleman can yield
substantial savings. Even if the net price does not go down, the enhanced service should provide
considerable benefits to consumers.

Question from Senator Hatch

During the hearing, you commented on the proposed merger of Comcast and Time Warner
Cable from the perspective of antitrust law. According to your legal analysis. would this merger
create—for either video or broadband—an industry structure resulting in anticompetitive harms
under established antitrust or communications law? In particular, can you speak to the relevant
markets at issue in that analysis?

As | stated in my written testimony, the merger has implications for two product markets: the
market for multichannel video and the market for broadband Internet access. In both of these
product markcts, the merged company would contract with two different types of entities: end
uscrs and content/service providers. Each of these markets should be analyzed separately.

Beginning with the market for multichanncl video, the merger will have no impact on the market
in which cable companies bargain with end uscrs. This is because cable operators in different
cities serve different geographic markets and as a result do not compete with one another. In
short, consumers would have the same number of ehoices of multichannel video providers the
day after merger that they did the day beforc. With respect to the market in which cable
companics bargain with channels such as ESPN, Nickelodeon, and the Disney Channel, the
courts have twice rejected attempts by the FCC to show that control of 30% of the national
market would give a cablc operator the ability to creatc anticompetitive harms. Given the
merging companics’ commitment to reduce their holdings so that they control no more than 30%
of the national market, thesc court decisions raise serious doubts as to whether anyone can show
that the merger would create anticompetitive harms in this market.

Moving on to the market for broadband Intemmet access. again the merger will not affect the
market in which merging companies bargain with end users. The lack of any overlap in the areas
served by Comcast and Time Warner Cable again means that the merger will not reduce the
number of options available to any end user, which makes it unlikely that the merger would
alfect the prices charged to subscribers. The rapid deployment of new broadband technologies
should reduce any such concerns still further. With respect to the market in which cable
companies contract with transit and peering providers that carry data from content and service
providers, again, the 32% market share falls below the thresholds associated with anticompetitive

UNIVERSITY of PENNSYLVANIA
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activity. In addition, as noted in my answcrs to Senator Grassley, content and service providers
have literally thousands of ways to reach Comcast customers. Disputes are thus not over
whether the content and service providers can reach Comcast subscribers. Instead, they are fairly
routine disputes over price and quality of service that are well suited to being resolved through
arms-length bargaining.

[ hope that these answers are helpful. Please do not hesitate to contact me again if there is any
way [ can be of assistance.

Sincerely,

Uil 4. o

Christopher S. Yoo

John H. Chestnut Professor of Law

Professor of Communication

Professor of Computer and Information Science

Founding Director, Center for Technology, Innovation, and Competition

UNIVERSITY of PENNSYLVANIA
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SUBMISSION FOR THE RECORD

(MUSHCC

UNITED STATES HISPANIC CHAMBER OF COMMERCE

April 9, 2014

Senator Patrick Leahy

Chairman

U.S. Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Scnator Chuck Grassley

Ranking Member

U.S. Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy and Ranking Member Grassley,

We are writing you today in regard to the Judiciary Committee’s hearing entitled, Examining the Comcast-
Time Warner Cable Merger and the Impact on Consumers. The United States Hispanic Chamber of Commerce
(USHCC) advocates on behalf of ncarly 3.2 million Hispanic-owned businesses that together contribute in
excess of $468 billion to the American economy each year. We thank you for holding this important
hearing and for allowing the USHCC to share its perspectives with the Committee.

The USHCC believes that the evidence strongly suggests that this proposed merger would not threaten
consumer choice. As you know, the internet has allowed for multiple innovative platforms for content
enjoyment. Consumers now enjoy an unhcard of proliferation in means to access content as well as
companies that provide these services. This innovation has initialed strong competition. Today
consumers can choose between traditional over-the-air broadcasting, cable, satellite, and multiple online

platforms. The vitality of this market does not stand to be weakened by this merger.

The same is true for consumer choicc of high-speed internet. As you know, numcrous
telecommunications firms are now offering competitive high-speed internet options. As consumers are
increasingly turning to mobile technologies such as smart phones and tablets, the high-speed nctworks of
mobile carriers are competing with traditional internct service providers like Comcast. Although the
advent of these technologics is relatively new, more than half of the world owns a smart phone and

roughly half of them use mobile broadband as their primary or exclusive means of accessing the internet.
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Google has also begun deploying a revolutionary internet access service called Google Fiber that will

offer alternatives to consumcrs in certain markets.

In addition to discussing how the internet ecosystem is changing the way we should think about
competition in the telecommunication space, it is also important to note that the merger of Comcast and
Time Warner Cable should not reduce consumers’ options because these companies have virtually no
overlap. Of the 30 million Comcast and Time Warner Cable customers, less than 0.01 percent of them live

in zones of overlap.
The robust competition in the telecommunications industry is onc of our economy’s greatest assets. We at
the USHCC believe that Comeast-Time Warner Cable merger will not only preserve consumer choice, but

also generate innovation and efficiencies that will support this competitive environment.

Respectfully Submitted,

Marc Rodrigucz Javier Palomarez
Chairman of the Board President & CEO
USHCC USHCC



330

SUBMISSION FOR THE RECORD

"American

=P able N T
Association

CONNECTING HOMETOWN AMERICA

THE RURAL
" BROADBAND
i ASSOCIATION

Aprii 9, 2014

The Honorable Patrick J. Leahy The Honorable Charles E. Grassley
Chairman Ranking Member

Committee on the Judiciary Committee on the Judiciary

U.S. Senate U.S. Senate

Washington, DC 20510 Washington, DC 20510

Dear Chairman Leahy and Senator Grassley;

In advance of the Committee’s hearing to explore the competitive ramifications of the
proposed combination of the nation’s two largest cable operators, Comcast Corporation
(“Comcast”) and Time Warner Cable (“TWC”) in a $45.2 billion transaction, the American Cable
Association ("ACA”) and NTCA— The Rural Broadband Association (“NTCA") wish to share their
initial views on how the combination will result in harm to competition and consumers.
Combined the ACA and NTCA comprise approximately 850 small and medium-sized
multichannel video programming distributors ("MVPDs") that provide video, broadband Internet,
and phone services in all 50 states to nearly 7 million video subscribers. Members range from
family owned companies and cooperatives serving small cities and rural areas to muitiple
system operators serving urban areas.

ACA and NTCA are most concerned about the competitive effects of the transaction in
two vertically related industries - the (downstream) MVPD industry, which distributes video
programming to consumers, and the (upstream) video programming industry, which provides
this programming to these distributors. Comcast is a behemoth in both industries. In the
downstream MVPD industry, it is the largest MVPD with 21.7 million cable subscribers. In the
upstream video programming industry it owns the NBC network, 10 NBC owned-and-operated
stations ("0&0s”), 13 regional sports networks (*RSNs"), and a large number of the most
popular national cable networks including USA Network, CNBC, Golf Channel, Syfy, Bravo, E!,
and MSNBC. TWC is also a giant in the downstream video distribution industry. It is the
second largest cable operator in the nation with 11.4 million cable subscribers. TWC also has a
significant presence in the video programming industry through its ownership of 16 RSNs.

From an economic perspective, this means that the transaction has both horizontal and
vertical components and that a complete analysis of the potential competitive harms must
consider all of these aspects. More specifically, ACA and NTCA are most concerned with the
following three components of the transaction.

Component #1: The upstream horizontal component, which is the horizontal combination
of Comcast's programming assets with TWC'’s programming assets.

Component #2: The vertical component, which is the vertical combination of Comcast's
programming assets with TWC’s distribution assets.
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Component #3: The downstream horizontal component, which is the combination of
Comcast’s distribution assets with TWC'’s distribution assets.

ACA and NTCA were active participants in this Committee’s and the Department of
Justice’s (‘DOJ") review of the competitive effects of Comcast's acquisition of NBC Universal's
(“NBCU") programming assets as well as the Comcast-NBCU license transfer proceeding
before the Federal Communications Commission ("FCC”). That deal brought together the
nation’s largest cable operator, Comcast, with one of the nation's largest programmers, NBCU.
Comcast also had a major presence in the programming industry primarily through its ownership
of 13 RSNs in major metropolitan areas. Thus, this previous deal also had vertical and
horizontal aspects. In particular, it exhibited the first two of the three components identified
above, an upstream horizontal component (the horizonta! combination of Comcast's
programming assets with NBCU’s programming assets) and a vertical component (the vertical
combination of NBCU’s programming assets with Comcast's distribution assets.) The FCC
concluded that significant competitive harms would result from both aspects of the transaction
and imposed conditions that were intended to ameliorate these harms.

Our joint concerns with the first two components of the current transaction before the
Committee are substantially similar to the concerns we expressed regarding the competitive
effects — and the ultimate effects on consumers — of these components in the review of the
Comcast-NBCU transaction. With respect to the upstream horizontal component, we are
concerned that the combination of Comcast's programming assets with TWC's RSNs will allow
the merged entity to exercise greater bargaining power against all MVPDs that carry this
programming, by bundling more “must have” programming together. This effect will occur in the
areas where TWC offers its popular RSNs, and will be most severe in the designated market
areas ("DMAs") where there is both an NBCU Q&0 and a TWC RSN, such as the New York,
Los Angeles, and Dallas DMAs. All MVPDs in these regions and markets will be affected by
this harm regardless of whether they compete against Comcast or TWC.

With respect to the vertical component, our concern is that the merged entity will have
an incentive to disadvantage MVPDs that compete with TWC by either withholding Comcast
programming from them permanently or temporarily during negotiation impasses, or simply by
forcing them to pay higher prices for this programming. ACA and NTCA have at least 20
members representing more than 1.5 million subscribers that have at least a 10% competitive
overlap with TWC. However the vertical competitive harm will not necessarily be limited to only
these MVPDs. Due to the fact that many of these MVPDs obtain their programming through a
buying group, which serves as the buying group for most small and medium sized MVPDs,
Comcast-TWC will have an incentive to raise the prices that it charges to this buying group, and
these price increases will harm all MVPDs that obtain their programming through the group.
Customers of these small and medium-sized MVPDs will ultimately pay the price.

The FCC adopted arbitration conditions that were intended to ameliorate these harms
and our understanding is that Comcast and TWC have indicated that they would be willing to
abide by these same conditions as a condition for approving the current transaction. However,
such conditions will definitely not be enough to solve the problems that will be created by this
transaction, because these conditions, although well-intended, have turned out to exhibit a
number of defects and problems which limit their effectiveness, particularly for small and
medium sized MVPDs. In particular, arbitration is too expensive for individual small and
medium sized MVPDs to use, and the manner in which buying groups coutd potentially avail
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themselves of the arbitration conditions was poorly and incompletely described. We hope to
work closely with both the Committee and the FCC throughout the year to explain the problems
with the Comcast-NBCU conditions and explore ways to fix them.

The third component of the current transaction - the horizontal combination of Comcast's
distribution assets with TWC's distribution assets - did not arise in the Comcast-NBCU
transaction and raises significant and troubling new issues. We have read many press reports
where the merging parties glibly deny that there is any horizontal problem at the MVPD level by
noting that Comcast and TWC do not compete at this level. As Paul Krugman of the New York
Times and others have noted, however, this facile response ignores the main problem created
by this massive horizontal combination, which is the dramatic increase in the merged entity’s
bargaining power with respect to and control over the video programming industry. With more
than 30% of all MVPD subscribers, the merged entity will become a “must have” distribution
outlet for programmers. In the short run, the merged entity will gain additional competitive
advantages over its MVPD competitors, through demanding larger volume discounts than its
rivals are able to obtain, thereby weakening the competitive position of these rivals or perhaps
driving them out of business entirely. Programmers subject to the enhanced bargaining power
of Comcast-TWC will seek to make up for lost revenues either by charging higher prices to other
MVPDs or by reducing their investments in programming. In the longer run, Comcast-TWC may
be able to leverage its increased dominance in the MVPD industry to increase its market share
in the video programming industry, therefore ultimately reducing the competitiveness of this
industry as well. in any event, the final result will likely be higher prices and fewer choices for
consumers.

We are currently actively engaged in additional research and fact-finding and will report
our findings and conclusions to the Committee, the DOJ, and the FCC as our analysis
progresses. Please do not hesitate to let us know if you or your staff requires additional
information or clarification of our views.

Sincerely,
A B— Sty Ftoomust
Matthew M. Polka Shirley Bloomfield
President and Chief Executive Officer Chief Executive Officer
American Cable Association NTCA~ The Rural Broadband Association

Cc: Members of the Senate Judiciary Committee
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The American Antitrust Institutc

April 4, 2014

The Honorable Patrick |. Leahy The Honorable Chuck Grassley
Chairman Ranking Member

U.S. Senate Committee on the Judiciary U.S. Senate Committee on the Judiciary
437 Russell Senate Building 135 Hart Senate Officc Building
Washington, D.C. 20510 Washington, D.C. 20510

The Honorable Amy Klobuchar The Honorable Michael S. Lee

U.S. Senate Committee on the judiciary U.S. Senate Committee on the Judiciary
Chairman Ranking Member

Subcommittee on Antitrust, Competition Subcommittee on Antitrust, Competition
Policy and Consumer Rights Policy and Consumer Rights

302 ITart Senate Office Building 316 Hart Senate Office Building
Washington, D.C. 20510 Washington, D.C. 20510

RE: APRIL 9TH HEARING: EXAMINING THE COMCAST-TIME WARNER CABLE
MERGER AND THE IMPACT ON CONSUMERS

Dear Chairman Leahy and Honorable Committee Members:

The American Antitrust [nstitute (AAI) commends the Senate Judiciary Committee for
convening a hearing to address Comcast’s proposed merger with Time Warner Cable
(TWC).! 'T'he deal would create an entity with a vastly larger footprint — covering over one-
third of cable and broadband internet subscribers nationwide — and pur control of essential
content distribution “pipes” into the hands of a single company. Together with Comecast-
TWC’s enurmous content holdings, the merged company would have control over the
production and distribution of important news, opinion, sports, and entertainment video
programming to tens of millions of American consumers. The economic, political, and social
implications of such control are potentially concerning.

The AAI believes that the proposed merger raises pressing issues related to competition,
consumer welfare, and the protection of free speech that a diverse and independent media
ensures. A merged Comcast-TWC could potentially exercise undue control over: (1) the
timing, method, quality, and pricing of content and its distribution; (2) the rivals that
produce and distribute content; (3) the scope and nature of content; and (4) the pace of
innovation in broadband development. Moreover, the proposed merger comes strategically
at a time when the U.S. is grappling with fundamental policy questions regarding network

1 The AAlis an independent non-profit education, research, and advocacy organization. Its mission is ro
advance the role of competition in the economy, protect consumecrs, and sustain the vitality of the antitrust
laws. For mare informaton, see www.antitrustinstitute.org,
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ncutrality and the role of increasingly larger and more powerful broadband gatekeepers.

The AAI is currently completing rescarch based on publicly available information on the
likely effects of a Comeast-TWC merger, We anticipate releasing a White Paper in late April
that provides an analysis of the major competitive and consumer effects of the propased
transaction. The AAT White Paper will cover a number of possible issues. Fot example, how
might combining the cable television and broadband distribution systems of Comcast and
TWC enhance the merged company’s ability to restrict competing content providers” access
to a significant base of consumers through distribution channels controlled by the merged
company? The White Paper may also address how the combination of TWC’s content assets
with Comcast’s vast content portfolio may enhance the ability of the merged company to
frustrate access by rival cable, digital broadcast sawellite, broadband, and telco tivals to
valuable content controlled by the merged company.

The AAI White Paper will be made available to this Committee, the Federal
Communications Commission, and the U.S. Department of Justice Antitrust Division. Tn the
interim, the upcoming hearing is a key venue in which to vet a number of critical questions.
We respectfully submit to the Committee the following questions that the AAT believes are
particularly important.

1. The merger may shift relative bargaining power between the merged company and rival
content providers. How will this affect the competitive landscape, pace and type of
mnovation, and benefits to consumers? How could the merged company’s enhanced
batgaining power lcad to superior outcomes for consumets, relative to preserving
existing competition between content providers and distributors?

2. The deal comes at a time when regulatory policies regarding network neutrality are in
flux. What role will current and probable future regulatory protections play in addressing
the merged company’s ability to engage in restrictive practices, particulatly toward online
content providers and content delivery networks? How does the proposed transaction
affect competition in the market for “last mile” interconnection scrvices?

3. The size of a combined Comcast-TWC, coupled with very limited competition in video
programming distribution in the U.S., means that rival video programmers could be
foreclosed from access to a sizable share of the distribution market, potentially affecting
tens of millions of consumers. How should this concern be addressed?

4. In light of the merged company’s vast content holdings, there is a significant risk that
distributors of video programming that currently and potentially compete with TWC
could be foreclosed from access to competitively valuable Comcast-TWC content, How
should this concern be addressed?

5. The merged company will control an even larger set of cable and broadband “pipes”
than it currently does. How is the transaction likely to change Comcast-TWC’s decisions
regarding the nature and pace of innovation and competition involving the two
distribution channels?
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The merging partics state that Comcast and TWC do not overlap or compete with each
other. If this is true, then how might the merged company realize claimed operating
efficiencies such as scale economies in video and high-speed data for TWC customers?
More generally, how credible are the merging parties” claims of cost savings and
consumer benefits, and how would they be passed through to consumers in the light of
reduced horizontal and vertical competition? What are the implications of Comcast’s
claims regarding competition and efficiencies for future mergers and acquisitions that the
company might propose?

There is very limited existing head-to-head competition in pay television and broadband
access. How, therefore, will the merger enable Comcast-TWC to better compete against
larger rivals (regionally and nationally), as claimed by the merging parties? Ilow does
Comecast-TWC’s logic apply in the context of Regional Sports Networks?

Limited competition in U.S. broadband development is known to have produced higher
prices, lower quality, and less innovation than in Furope and elsewhere. The American
public seems to be particularly unhappy with its cable companies. Ilow will an even
larger Comcast-TWC possess competitive incentives to provide pro-consumer bundles
of services and to offer more choice in the pricing and quality of products and services?

Cable and broadband rivals have a history of agreeing to fotbear from entering each
other’s markets. How would the proposed merger — by further concentrating the market
for video programming distribution — change incentives for entering into such
agreements? How might the merger affect competition and innovation in wireless
broadband, in light of past agreements between cable and wircless competitors?

10. The remedies imposed in the DOJ consent decree and FCC order in Comeast-NBCU are

controversial. [Tow have those remedies been challenged, modified, violated, or litigated
since the Comcast-NBCU transaction? If such conditions are extended to the even more
complex and significant competitive concerns in Comcast-TWC, why should they be
expected to be effective?

We would be pleased to discuss these questions and issues with the Committee Staff in
advance of the April 9th hearing,

Respectfully,

Albert A. Foer Diana L. Moss

A A Yir— Tiwt L. o
President Vice President

American Antitrust Institute American Antitrust Institute
202-276-6002 720-233-5971
bfoer@antitrustinstitute.org dmoss@antitrustinstitute.org



cc:
The Honorable Richard Blumenthal
The Honorable Al Franken

The Honorable Elizabeth Warren
The IHonorable Sheldon Whitehouse
"The I1onorable Bob Goodlatte

The Honorable John Conyers Jr.
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ConsumersUnion

POLICY & ACTION FROM CONSUMER REPORTS

April 8, 2014

The Honorable Patrick J. Leahy, Chairman

The Honorable Chuck Grassley, Ranking Member
Committee on the Judiciary

United States Senate

Washington, DC 20510

Dear Chairman Leahy and Senator Grassley:

Consumers Union, the public poliey and advocacy division of Consumer Reports,
appreciates your holding a hearing regarding the proposed merger between Comcast and Time
Warner Cable. We believe this merger would be extremely harmful to consumers and to the
video and internet marketplace, and that the more closely the merger is examined, the more
obvious these harms will be.

A combined Comcast/TWC would control nearly two-thirds of the nation’s cable 'V
service, nearly 40 percent of its Internet broadband service, and half of its video-voice-Internet
“iriple-play™ service — far exceeding the next-closest competitor in any of those categories.

Comecast is claiming that the merger should nol raise concerns with either the Federal
Communications Commission or the Justice Department’s Antitrust Division, because the two
companies do not currently compete in each other’s geographical territories. But this overlooks
important ways in which the combined companies’ market power would be further increased, to
the detriment of competition, consumers, and programming diversity, now and for years to come.

The fact that Comcast and Time Warner Cable have previously not competed in each
other’s territories does not indicate that they couldn’t or wouldn’t ever likely compete. Indced,
as technology evolves, including with increased incorporation of wireless technology, these two
well-established video and broadband companies could prove to be strong rivals. Allowing the
merger would obviously forcclose this future competition.

Equally important, the merger will solidify and increase the two companies’ combined
market power not only as sellers of TV and broadband to consumers, but also as buyers of
programming that consumers want. As gatekcepers of such an enormous portion of consumers —
and monopoly gatekeepers in numerous major markets — the combined firm would have the
ability to extract higher “admission tolls” from programming content producers secking to reach
those consumers. The fact that Comcast already owns its own broadcast network and production
company only increases its incentive to extract these tolls from rival networks and content
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producers. Those networks and content producers would then be forced to raise prices, cut
corners on quality, or go out of business. Any of these results would be at the expense of
consumers and programming diversity.

Attached are materials from recent Consumer Reports publications illustrating the
importance of the concerns and issues at stake: a chart showing how cable rate increases have
continuously surpassed inflation; a summary of and press release regarding our recent survey
showing Comcast and Time Warner Cable near the bottom of customer satisfaction for pay-TV
providers; and three articles from The Consumerist — responding to a recent op-ed in the New
York Times, assessing the benefits and shortcomings of Comcast’s “Internet Essentials”
program, and describing Comcast’s data caps on Internet service.

We urge you to convey these concerns strongly and clearly to the FCC and the Justice
Department. We want their investigations to be thorough. We believe that once their
investigations arc concluded, it will only be clearer that this proposed merger is not in the public
interest. — that it will substantially harm competition, restrict consumer choice in programming,
Icad to price hikes, and retard innovation. This merger should not be permitted to go forward.

Respectfully,

-~ DAY
- ! »}p — \ v A e~
¥?\c\ A {)\/—‘ 5
SN
Delara Derakhshani George P. Slover
Telecommunications Policy Counsel Senior Policy Counsel

cc: Members of Scnate Judiciary Committee

Attachments
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Cable vs. inflation

Every year since 1993, the Federal Communications Commission
has published data on the average price of expanded basic cable
television packages in the U.S. (Expanded basic cable is a step up
from the entry-level package offered by most providers.) We took the
FCC's pricing data from 1998 through 2012, then compared that with
what cable would have cost if it had been pegged to the standard rate
of inflation as defined by the Consumer Price Index. We found that
over the course of those 15 years, the average American cable-
watching household had forked over about $1,760 more than it would
have if the price of cable had matched inflation. That's enough to
have purchased almost six iPad Minis for each household.

1998 2000 2002 2004 2006 2008 2010 2012 T biscisdesemee
Year Price pegged Io inflation

Wt © 2014 Consumer Reports. All rights reserved
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Consumers still don't like cable TV companies

Comcast and Time Warner rank near the bottom in our survey
2 Raron 26, 2564 4

®

Do you subscribe to cable, but don't exactly love the TV
Find Ratings services you're getting? Join the club. Once again, some of
o= the largest cable TV companies—including Comcastand
: Time Warner, which are in the midst of a merger—are
Telecom services among the botiom feeders in overall customer satisfaction
far TV senvice, according to the Consumer Reports National
Research Center’s latest annual tefecom survey,

In fact, if it weren't for Mediacom Communications, a cable
company that serves a little more than a half-million customers in the Midwest and
Southeast, Time Warner and Comcast would have ranked lowest in the survey. Comcast
came in 15th out of 17 pay-TV providers for customer satisfaction with TV service, with an
overall score of 58 out of 100, The company had low scores for value and customer
support. lts propased merger partner, Time Warner, did no better, ranking 16th averall for TV service with an overall score of 58. Time
Warner had low scores for value, reliability, and customer support. Mediacom trailed the entire pack with an overall scare of 54.

But the flip side is that twe smaller cable companies, Armstrong Cable and WOW (WideOpenVVest), topped the Consumer Reports
survey for TV senice. Those companies were followed by Verizon FiOS, which came in third, Wave/Astound, DirecTV and Dish Netwark,
and then AT&T U-verse.

The two cable giants fared a bit better for broadband service in the survey although both were still nestied in the bottom third of all ISPs.
Topping the chart (again) for broadband were WOW and Verizon FiOS.

These findings are justa small part of our annual telecom bundling story.

Find out how your TV, Internet, and phone company did in our newly updated telecom services Ratings.

In addition to ranking the TV, broadband, and telecom bundled services from 14 major providers, the article provides tips and advice

to help consumsrs save money on their telecom senvices and select the best providers. One way is to haggle with your provider—we
found that 82 percent of the respondents who attempted to negatiate a better bundle package got some sort of deal. Another is to build
your own bundle by piecing together services from different sources. Just be aware that many companies are talking tough about cracking
down on serial negotiators.

In the interest of disclosure, Consumers Union, the adwocacy arm of Consumer Reports, is opposing Comcast's takeover of Time
Warner, a merger between the country's two targest cable companies. Consumers Union believes the consalidation is anti-consumer,
contending that the combined company would be able to extert even greater control over the cable and broadband Internet markets,
leading to higher prices, fewer choices, and worse customer senvice for consumers. The Federal Communications Commission is
currently reviewing the merger. We'll follow the progress, so keep checking back for the latest updates.

—James K. Willcox
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Tuesday, March 25, 2014
Comcast and Time Warner Cable Score Low on Latest Consumer Reports

Customer Satisfaction Survey

Low Scores Show Why The Companies Shouldn’t Be Allowed To Merge

WASHINGTON, D.C. - Comcast and Time Warner Cable earned low customer satisfaction scores in the latest
Consumer Reports National Research Center's survey of consumers about their experiences with television and
Internet services.

The low customer satisfaction scores should give the Federal Communications Commission and Department of
Justice ample reason to be skeptical of a proposed merger between the two companies, according to Consumers
Union, the policy and advocacy division of Consumer Reports.

“Both Comcast and Time Warner Cable rank very poorly with consumers when it comes to value for the money and
have earned low ratings for customer support,” said Delara Derakhshani. “A merger combining these two huge
companies would give Comcast even greater control over the cable and broadband Internet markets, leading to
higher prices, fewer choices, and worse customer service for consumers.”

While the Consumer Reports survey on telecom providers found almost universally low ratings across providers,
both Comcast and Time Warner earned scores toward the bottom of all companies included in the analysis.

Comcast ranked 15th among 17 television service providers included in the ratings and earned particularly low
marks from consumers for value for the money and customer support. Time Warner ranked 16thoverall for
television service with particularly low ratings for value, reliability, and phone / online customer support.

Comcast and Time Warner Cable were mediocre on overall satisfaction with Internet service. Both companies
received especially poor marks for value and low ratings for phone / online customer support.

“In an industry with a terrible track record with consumers, these two companies are among the worst when it
comes to providing good value for the money,” said Derakhshani. “The FCC and Department of Justice should
stand with consumers and oppose this merger.”

In early February, Comcast announced a proposed $45 billion takeover of Time Warner Cable. The deal is likely to
be reviewed by the Department of Justice, which could sue to stop it. The Federal Communications Commission
must review the merger to determine whether it serves “the public interest” and it must approve the licensure
transfers to allow the deal to move forward.

Ratings are based on responses from 81,848 Consumer Reports readers to the Consumer Reports National
Research Center's 2013 Annual Telecommunications Service survey. The full report on in-home telecom services
can be found in the May Issue of Consumer Reports and online at ConsumerReports.org.

Contact: David Butler, dhutler@consumer.org or 202-462-6262 or Michael
McCauley, mmecauley@cansumer.org or 415-902-9537 (cell) or 415-431-6747, ext 126 (office)
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Let's Count The Ways In Which The NY Times' Love Letter
To The Comcast Merger Is Full Of Bull

By Chris Morran  March 29, 2014

Yesterday, the NY
Times' "Common

A Vision Beyond Cable for Comcast After it

rger column demonstrated
Me anything but common
MARCH & 0 sense in a thinly-veied
love ketter to Comcast
CEQ Brian Roberts,
who & apparently the
savior of cable TV and
wil somehow bestow
wonderful, magically-
awesome levek of
customer service on
Time Wamer Cable...
f only those big-bad
regulators in D.C.
would just see what
& so obviously a
perfect deal for
consumers. If only
that were true.

ot Roterts Camcads chird exe : Let's look at author
Mt dres James B, Stewart's
articke and try to figure
Comman Comeast's chief executive. Brian Roberts, was stung four vears ago when out EXEC“[ how much
Reed Hastings, chiel executive of the then-Mledgling Ketflis, dismissed Kabletown KookAid
Comcast with a rhetorical question: “Why would we want 1o do a deal with he's consumed...
This NY Times column from March 28 reads like it was written by Comcast's PR department. =
1. Ignoring
Comcast’s Role In
Current State Of Cable TV
Early in the article, Comcast-nheror Roberts bments the current state of cable competition, n which a company’s
presence & often determined by deak made with municipalties many moons ago.

"Cable & a rekc of an antiquated model,” admis Roberts. "“The resuk & we're not in New York or Los Angeles. How
great can that be?”

In a sense, he’s right. Comcast should have been in New York Cty and/or Los Angeles, but not as the sole
provider ke TWC & for many of the residents of those two cies. No, Comcast should have been able to compete
with everyone eke, giving consumers choice and compeling providers to compete on rates and customer service,

But Roberts can not wash his hands of the situation that he (and hs company-founding father before him) played
no smal part in creating, and from which Comcast has benefited greatly.
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Take the Phiadelphia area, which has kng been dominated by Comcast, but which used to have multiple regional
providers serving different parts of the region, In the last two decades, Comcast has gobbled up most of those
companies, creating an effective monopoly in the area thanks to all those exclusivky deak each of the acquired
providers had made in the "70s and '80s.

Furthermore, whie Phily leadership pretends it's about prettying up the city, a recent move to regulate
and remove satelite dishes from buikings all around the city has Comcast written all over .

And don't forget Boston, a city & so ridicubusly overrun by exclusve Comcast coverage that former Mayor
Thomas Menino had to petition the FCC to alow the city to regulate the company’s soaring prices.

It b the cablke industry, including Comcast, that sought these sorts of deak and guarantees, and which has alowed
them to continue because they alow providers to get away with charging high rates and providing minimal
customer service.

Roberts even admits as much later in the Times piece, when he says the only feasble way for Comcast to be a
plyer in NYC & for it to buy Time Warner Cable, as it would be too expensive to run its own lines.

2. No One Asked Us...
Stewart then goes on to make a completely asinhe statement about those who are against the Comcast merger:

The sheer sie of the daal, and the rtense publc iterest in unfettered Internet access, have
galvanzed & y of cpponents, from Senator Al Franken, Democrat of Minnescta, to the Consumeis
Unicn to the ers Guid of America.. I suspect few of them, £ any, are Time Warner Cable
customers,

Let’s just look at how utterly, absolutely stupid of an assumption that is.

First, I'm not going to speak for my colleagues at Consumers Union, but I happen to know for a fact that they —
and many other employees of Consumer Reports, ncluding myself, and several other Consumerkt writers — have
had, or currently have, cabke and Internet service from Time Warner Cable. Consumers Union’s headquarters is
cated n Yonkers, NY, only a few miles north of NYC, and many of CR's employees Ive in areas where TWC s
the only optien. A simplke phone call or e-mai, and anyone at the company would have tokd Mr. Stewart so.

And then there’s the Writers Guid, which has a large number of members in New York City (that's why there is a
WGA East office in Manhattan, Mr. Stewart.) All those writers for Comcast's own Saturday Night Live and Tonight
Show are probably TWC customers. That’s not to mention al the people who wrie for the soap operas, tak
shows, and the various series that film in NYC. Again, I'm sure someone at the Guid, or the use of the author's
much-touted common sense, would have sorted this one out.

I don't know Sen. Franken'’s current living situation, but I do believe he's Ived in NYC at some point in the past 25
years, since he used to broadcast his Air America radio show from Manhattan, and worked on Saturday Night Live
in the early “90s, which means he’s lkely to have been a TWC customer at some point.

3. Personal Bias Is A Bad Measuring Stick

Let’s just assume that Mr. Stewart's ikinformed attempt to discredit merger critics was based i actual fact and
that none of these peopk concerned about a merger between the nation's two largest cable and Intemet
providers have ever had to deal with TWC's horrendous service.
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What does that matter?

Did one need to be efther an AT&T or T-Mable custemer to oppose that falled merger? Does he think that
members of the FCC and the DOJ are going to say, “Wel, T cant be part of ths deciion because I'm a DirecTV
gai?

In fact, & may be best # the peopk making the decision have minimal experience with etther provider, as thelr
personal biases can't get in the way. The st thing I want s some reguiator deciding they will approve ths merger
because they once got double-bifed by Time Warner Cable and somehow think this merger wil stop such
nonsense from happening in the future (Spoller Alert: It won't.}

Speaking of which...

4. The Grass Is Always Slightly Less Brown

Stewart seems 1o be ving under the delusion that Comcast’s customer service couldn't possbly be worse than
TWC’s. He even cles 1.D. Power regional ratings to back up his point, saying that TWC was the bwest-rated i
almost every region for s pay TV service, And this is indeed true.

What the authar at the venerated newspaper omis & a ik to
the JO Power study, as that woull show that Comcast
performed just as poarly half of the time, and the nstances n
which Comcast outscored Time Wamer Cable, & did so ony
marginally {a fact Stewart wels untd the very end of the story
to even mention before albwing Roberts to shrug it off with all
the awssome super-rad tech that wil hel curmudgecnly
Stewart finaly find Mad Men on his cabke ktings... Kids today?).
Nowhere in the seven rated categories for each of the four
regions does ekther company score better than “About
Average.”

And youT notice that of all the comparies that rank aor rate TV
. : : and Intemet providers, Stewert cherry-picks one that sort of
A summary of the 1D Power ratings for Comcast and helps ta make the case that Time Wamer Cable & a bad
TWC's pay-TV services, We've cirded ali the rompany.

instances i which the twa companies scored the
same or in which TWC outscored Comcast. Note that  In fact, there are mukple sourcas that would have indicated the
neither company managed to do befter thena 3on  same thing, but which vwould have also shown that Comcast &

the ID Power scaie, indicating a score of “About sust as bad. F not

Average.” Click chart for full-size. just as bad, ¥ not worse.

Circing back once again to our coleagues at Consumer Reports,
whose recent survey of telecom providers tumed up equaly bad results for the two merger partners, and where
Comcast receved especilly low marks for customer support.

Stewart conveniently Bt out thi information from Neiflx,

- . showing that Time Wamer Cable downstream speeds have
R remained sufficient, and even mproved, during the months that
i the al-great Comcast passive-aggressively throttled Netflix
content by alowing I to bottleneck untd the Internet’s biggest
traffic consumer decided to pay the tol

Recent data from Netflix showing how Verizonand  ANd the foks at the American Customer Satisfaction Index,
Comeast have aflowed its downstrearn speeds to slow whose hitest ratings of pay-TV companies and ISPs showed



345

to a crawl during the last half of 2013, while TWC  bgth Comcast and Time Warner Cable bringing up the rear in
continued to provide adequate support for the service. e twy categories, Comcast was the bottom-scraper when &
ik for full-size chart. came to Internet service, whik t alowed TWC the honor
of being the caboose on the pay-TV train.

Neither company has provided any shred of evidence that customer service, biling, or reliabiity wil improve post-
merger. There has been fip-service paid to the notion that by combiing their assets, they wil be better able to
invest n much-needed resources.

But given the potholed track record of these two companies, why would we have any reason to beleve that
savings on manpower, networks, maintenance, and content wil be reinvested in improving customer service when
all a merger would do would be to create an even karger company with minimal competition and even fewer
reasons to provide competttive rates or customer service?

5. The Myth Of Geographic Overlap
Here’s the argument you hear repeatedly from Stewart and other cheerleaders for this merger: Comcast and
Time Wamer Cablke don't currently overiap, so it's not really creating a monopoly.

It’s a vald point, and one that those opposed to the merger wil have to repeatedly rebut in the coming months,
but tt's a deflection of the bigger issues involved here.

Because the cable industry has virtualy no competition — even the large satelite companies can't compete in
providing broadband services — they can get away with things lke unexplined rate increases; new fees for old
products and services; using customers as hostages in blackout battles with broadcasters.

Far from giving Comcast a reason to pass savings on to customers, a nearly-doubled subscriber base could
actualy provide the company with an incentive to continue nickekand-diming customers. An extra dollar a month
from 30 milon customers is a nice chunk of change at the end of the year. Data caps and usage-based pricing for
Internet users would be a gold mine for the merged company, especialy since their consumers have few-to-no
akernatives for broadband service.

Stewart mocks the notion put forth by law professor and author Susan Crawford, among others, that a merged
Comcast/TWC would create a "monopsony,” a company that would effectively be negotiating with vendors on
behalf of an entire industry. The mega-provider would be able to demand the absolute lowest rates from networks
and other providers, which Stewart sees as only resulting in good, climing the future Comcast-zita “has an
incentive to pass at least some of those savings on to customers to increase demand for its services with lower
prices.”

Again, we ask where he’s imagining this incentive coming from? If Comcast has no competiion and customers
can't get their Internet and TV service elsewhere, why on Earth would the company not continue to chisel away at
subscribers’ wallets?

6. Who Cares About The Broadcasters?

Continuing on with the discussion of creating a monopsony, the Comcast ad in the Times— (because that's what it
B! a huge, effectively sponsored, story that only cost Comcast a few bucks to get Stewart to Phily and show him
around ks shimmering USB drive on JFK Bivd.) — rightfully points out that antitrust law is intended to protect
consumers, so why should anyone care about broadcasters and other content creators not getting their ful due?

"It’s hard to imagine that the widly popular ESPN or Netflix needs protection from regulators in Washington,” writes
Stewart, ignoring the ripple effects and other problems associated with monopsony.

Say Comcast goes to Sony to discuss online streaming rates for ts TV and movie studios’ content. The mega-
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company, which not only has cable customers, but ako Internet users, a buit-in TV audience on a major
broadcast network, mukipk news channek, and a skew of cable offerings, could use that leverage to guarantee it
pays a lower rate than anyone ebke in the industry. This drives up rates for competitors, who either pass that cost
on to customers or who have to be more selective about what they license for their customers’ use.

It provides a barrier for entry to start-up companies or new ventures from existing companies; makes it harder for
smaller, regonal providers to grow and compete; and could drive some companies — on both the content and
provider side — out of business. Less choice, higher prices. That's a consumer ssue, Mr. Stewart.

Additionally, cable companies are the gatekeepers for much of the information entering Americans’ homes. With
no current net neutrality rukes, a cable company can literally decide what its customers can and can't
see. Even though Comcast i stil obligated to obige by the recently-gutted rules through 2018, the above-
referenced Netflix standoff shows that & has the means and the keverage to get around such weak-kneed
regulation.

7. Someday My Cable Prince Will Come...

Stewart makes the falacious claim of an “array of consumer telkevision and broadband options” avaiable to
consumers, disregarding all studies showing that very few people have access to more than one cable provider;
that satelite TV customers generaly need a cable company to get broadband; that Verizon has stated publficly
that it has no immediate plans to buid out its FIOS fiber network nto new areas of the country.

He even made me laugh a bit by speculating that Google may bring its Google Fiber network to New York City at
some point in the next milennum. Verizon, which has the poles and the existing landine network in place, has
been trying to wire that city for years with FiOS and has barely made a dent in Manhattan and many of the more
populated areas of the city.

I actually did a spit-take when Stewart tossed out the suggestion that Sprint’s pie-in-the-sky plan to provide
wireless broadband service would someday be a viable non-cable option for consumers. At this point, that idea
exists only in the speeches that SoftBank CEO Masayoshi Son gives to make the case for his own desired merger
of Sprint and T-Moble USA. Yes, widespread broadband Internet seems lke an inevitable future for data to the
home, but t’s unlkely to come from any of the major wireless providers who are currently too busy enjoying ther
tiered data plans and their associated overage fees. And the notion that Sprint, which has not been abk to keep
up with ts competitors in terms of speed and relabilty, would be the superhero to swoop in and provide
competition to New Yorkers & just ludicrous.

You simply can't wipe away al the problems with this merger with a few glb, biased complints about how much
you currently hate Time Warner Cable. You can't just say that the deal won't create a monopoly because there
akeady & one. You can't pin your hopes for future competition on what-ifs and maybes.
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How Comcast Uses Low-Income Families To Look Good
For Regulators

By Kate Cox March 29, 2014

(spidra)

Back in 2011, Comcast kunched a program to help low-income famiies. The program, Comcast Internet
Essentials, kets certain families enrol in 5 MBps broadband for $10 a month. In timing that was completely
coincidental we're sure, shortly after announcingtheir plan to buy Time Warmer Cablke, Comcast announced an
indefinite extension to the program.

It's not the first time that Comcast has waved the flag of its commitment to underserved populations right as
regulators were poised to take a fine-toothed comb to its business dealings. Internet Essentiak & now here to stay
— but who does i realy serve?

The Internet Essentials program is aimed at helping a niche that badly needs help.

Let’s say this up front, and clearly: expanding broadband access to lower-income households & a kudable and
deeply necessary goal In 2014, internet access is basicaly how everyone does everything. Need to apply for a
job? Do t onlne. Need to access state and federal services? Do it onbne. Need to contact a school, do your
homework, research something? Do it oniine.

Internet access isn't just about the newest in entertainment (though t is that, too). It's access to jobs, to
education, to commerce, to news and information, to friends and family, and basically to the entire world at large.
Being locked out of it due to high prices can be crippling in a hundred fitte ways, especially to a family with chidren
who may be faling academicaly and socialy behind their more moneyed peers.

The gap of the digital divide Is real, and it's persistent. The Pew Internet Project has tracked internet access for
years. On average, 85% of Americans access the internet. But an average s just that: averaged. Breaking down
the data by household incorme, on the other hand, highlights the disparity.
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Internet use & broadband by income
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Broadband internet access by income, via The Pew Internet Project.

Pew's research, from last fal, shows just how big that divide &5, and the correlation is undeniable: the more money
you make, the more likely you are to have broadband internet access.

Given how expensive a utiity broadband can be, t's not surprsing that workers hanging onto the lowest rung of
the economic latter have trouble buying into . But as digital tooks become more and more prevakent in the
classroom, kids who arent welversed in them are at a distinct dsadvantage for catching up to their cassmates.

So with Internet Essentials, Comcast really i trying to fit in service for a segment of the population that generaly
goes underserved. 300,000 famiies are using the service, according to Comcast’s most recent progress report,
and that’s 300,000 families who werent connected before.

That's the good news. Now here’s the rest.

There aren’t as many families benefiting from Internet Essentials as there could be,
Whike it's great that over a quarter milion famfies have enrolled, t could be a bt more. But somehow, Comcast
just keeps managing to stand in ts own way.

There are two major obstacks to getting low-ncome famiies enrolled in the program, according to outreach
workers. The first s is the set of eligbiity requirements Comcast lays out. To enrol in Internet essentiaks, famiies
must:

* Be bcated where Comcast offers Internet service

» Have at least one chid eligible to participate in the National School Lunch Program
= Have not subscribed to Comcast Internet service within the last 90 days

= Not have an overdue Comcast bill or unreturned equipment

Of those four requirements, that 90-day requirement & apparently the biggest stumbling block. Familes who were
overextending themselves to pay for a ful-price Comcast package have to go completely without all service for
three full months in order to reduce their costs. 90 days & a ful semester of the school year — a long time for a
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famiy to cut tseff off.

The other barrier is the enrolment process itself: Internet Essentiaks & separate from Comcast’s standard service.
It uses a different website and phone number for enroliment and information. Consumers who call Comcast’s
regular fine and try to ask for the cheap internet generally get shunted into some kind of promotional tripe-play
package. Comcast representatives don't redirect callers to the other phone number.

So the consumers most lkely to be able correctly to sign up for Internet Essentiak are high-information consumers
who have the time and resources to use the internet to research how to get the best choice in internet access.
And the target user of Internet Essentials & a lower-information consumer, potentialy with education and/or
language barriers, who doesn't necessarly have the time and resources, or internet access, to do all the research
over best choices.

It's not just the enrolment that has a mismatch between “service on offer” and “needs that need fifing.” Comcast
has been touting their partnership with Khan Academy as a way to provide more free online education to low-
income famikes... and while that sounds nice, the truth is, low-income kids aren't the ones really using streaming
online courses. Colege-educated men are.

Comcast benefits far more than low-income families do.

The other main problem with Internet Essentials & that it's crap. A downlbad speed of “up to 5 Mbps” is, by the
standards of 2014, painfully slow. Those fancy online educational tools that are supposedly the main benefit of the
program? Many of them don't work so well on that connection.

In other words, Comcast & giving their low-income customers access to what they pay for — not access on par
with what most other Comcast customers can buy. It's both a fifth of the cost and a fifth of the service.

The focus on familes with chidren eligible for free or reduced lunch s also a big problem with the program.
Pew found that “internet non-users are heavily dominated by older adults.” No kids at home? No connection.

And what about when those kids grow up? Eligibiity & directly tied to having chidren in the home. When Junior,
thanks to his reduced-rate Comcast connection, graduates from high school and gets a full scholarship to State U,
wil Mom and Pop back home stil be able to get e-mak from him? Slate wondered about that in a piece questioning
Comcast’s motives back in January. Comcast exec David L. Cohen immediately fired back with a complete non-
answer:

"As to the ksue of famiies losing access when kids graduate, the piece ignores our commitment to
continue to offer Internet Essentiak to any family so long as there is a single eligbke chid in the
household.”

And as to the issue of families losing access when kids graduate, the executive ignores famiies’ commitment to
not producing infintte chiddren, and eventually having a youngest who tums 18 and graduates, thus ending the
parents’ eligibilty.

Comceast, meanwhie, & not acting out of a sense of charity or phianthropy. They'resatisfting federal
requirements to help bring broadband access to the poor. And Internet Essentials is only avaiablke where Comcast

aleady operates — so Comcast isn't spending a dime to run infrastructure to any place where it doesn't already
exist.

They sure get to benefit from looking phianthropic, though. Community outreach s ahuge part of
Comcast’s extensive lobbying efforts. And in looking to gain the blessing of federal regulators on their impending
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buyout of Time Wamer Cable, “benefit to the community” is one of their best cards to play.

If Comcast succeeds in buying out TWC, they can argue, then that means they can expand the Internet
Essentiaks program to 19 of the 20 biggest cities in the country. Since broadband access & a huge factor in the
merger, Comcast wins from being able to cleim that expanding their reach equals reducing the digital divide. If the
poor and underserved get to benefit just as much as executives do wel the merger must be a good idea, right?
Right?!

And of course, every added customer for Comcast is, well, another customer for Comcast. Although actual
provider choice and competition are terrbke for everyone, options can be even more imited for ower-income
famiies. It's not just for reasons of cost; it's because they’re generaly renters, not property owners. Renters in
muti-unit buidings generally have exactly one choice for TV and internet access: the company their landiord has
signed a contract wih.

Having Internet Essentiaks gives Comcast the keverage to go to a community and say, "we have this low-income
program; sign more contracts with us so we can help disadvantaged familes in your area.” And cities do. More
reach, more leverage, kess competition: a win all around for Comcast.

So is it just window-dressing?

Just because Comcast gets to win alf around, of course, doesn't mean bw-income familes have to bse. A terrible
internet connection s still better than no internet connection, and over a quarter milion famiies probably are better
off now than they were before. That’s not a bad thing.

But as often happens with Comcast, the good news they're seling isn’t the whole story. When it comes to the
digital divide, and to fairly serving the underserved, there’s a bong way yet to go.
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Comcast: We Don’t Have Data Caps, We Have "Data
Thresholds”

By Chris Morran  April 4, 2014

In its ongoing effort to
put lipstick on the pig
that & its planned
acquistion of Time
Warner Cable,
Comcast 5 once again

First, t ckimed that t
was the greatest
supporter of net

f neutrality around,
when it realy meant
that it was the biggest
supporter of what

We like to imagine this terrifying display inside the Comcast HQ lobby in Philadefphia is actually a live )
feed of the images playing through CEO Brian Roberts’ mind {photo: Kevin Burkett) Comcast believes net
neutralty should be.
Now, another Comcast executive & trying to downplay data caps with the more marketing-friendly term “data

threshoks.”

In March, the Writers Guid of America came out in oppostion to the merger, expressing concern that a post-
merger Comeast would use “[data] caps, tiers, metering, or other usage-based pricing” to dissuade consumers
from using bandwidth-heavy competitors fke Netflix or Amazon, both of which offer consumers an alternative to
traditional cable television.

But rather than respond to the actual concemns expressed by the WGA and others, Comcast decides to focus on
semantics.

“"We don't have data caps — and haven't for about two years,” Sena Fitzmaurice, Comcast’s VP of government
communications, wrote in an e-mail to the International Business Times in response to the WGA fiing. “We have
tested data thresholds where very heavy customers can buy more if they want more — but that only affects a
very small percentage of our customers in a few markets.”

A CAP BY ANY OTHER NAME...

And indeed, back in May 2012, Comcast did stop enforcing ts standard 250GB/month data cap, but only so it
could begin testing 300GB caps — sorry, “thresholds” — that the allows heavy users to buy addtional buckets of
data at $10 per 50GB. Th initial test has since expanded to more markets.

The fact & that it's stil a cap; it stil represents a maximum amount of data that standard users can access
without having to pay more. Cal it a threshold, or a limtt, or a thingyamdoo, a cap by another name would stil
smell as, wel... whatever caps smel lke.

GETTING OFF-TOPIC
This tak of whether or not Comcast & currently testing caps/thresholds s a distraction from the actual concerns
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expressed by the WGA. The Guild, ke many others opposed to the merger, are worried about what kengths a
SuperComcast might go to make i less attractive for customers to access disruptive online competitors fike Netflix
and Amazon.

Merely stating that the company got rid of “caps” in 2012 does nothing to indicate what Comcast plans to do going
forward. It's ke a spouse chiming they won't cheat in the future by pointing out that it's been a couple years
since they last cheated (though they’ve been doing a bt of “flirting” around the office).

The fact that Comcast has expanded its testing of these kind-and-gentle thresholds seems to indicate that it's
been having success with them. To me, it's ako a sign that Comcast s more than aware that in a few years’
time, a fully-connected household wil be brushing up against that 300 GB number more and mare frequently.

If Comcast were truly only instituting these thresholds to rein in a small percentage of data-hogging customers, it
would have just raised the data cap universaly from 250GB to 300GB. These tests are to lkely so the company
can see how unrestricted customers behave compared to capped customers so that it has a better idea of what
to expect when everyone s downlading al of their movies, music, and especialy video games, as fies for big-
name titles for the new Xbox One and PS4 consoles can be several times the size of an HD movie.

THE TRUTH ABOUT CAPS

When pushed on the topic of data caps, ISPs often fall back on the old excuse that these Imits are needed to
relleve congestion. But the cable industry itself had plinly admitted that they aren't about congestion but about
getting heavy users to pay ther fair share,

Similrly, the cable industry ckims that tiered or usage-based pricing should be the standard so that the grandma
who only uses the Internet once a month to send an e-mai to her grandson at summer camp ksn't subsidzing the
bachelor, who & streaming Netflx whie playing a video game online and Skyping with 23 friends all around the
world,

But it's been shown that the cost for storing and delivering data continues to drop, whie the cost to consumers
remains flat or increases, meaning the Comcasts of the world are making larger profits as they drive down their
own expenses without passing those savings on to consumers.

At the same time, you have former FCC Chair-tured-face of the cable industry Michael “Yes, my dad & Colin, but
I swear I deserve this job” Powell urgently exhorting the cable companies to switch to usage-based pricing before
it's “too late for businesses to change consumers’ minds that tiered pricing & a good thing.”

1SPs have been monkeying around with tiered pricing for years, and have been licking their lips as they watch their
cousins in the wirekess world reap the benefits of their many data tiers. And barring regulation or legislation that
puts a cap on data caps, it seems inevitable that ISPs wil at the very lkeast folow Comcast’s lead and establish
what currently appear to be reasonable limits, but which will soon be par for the course once even the
aforementioned granny karns she can watch Matlock reruns onlne.
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SUBMISSION FOR THE RECORD

VEREALIVIN/

Testimony of Eric Sherman, Chief Executive Officer, Veria Living
To the Senate Judiciary Committee, for its Hearing, April 9, 2014,
“"Examining the Comcast-Time Warner Cable Merger and the Impact on Consumers”

Mr. Chairman, Senator Grassley, and members of the Committee, thank you for the
opportunity to comment on the pending merger of Comcast and Time Warner Cable. [
am Eric Sherman, Chief Executive Officer of independent cable TV network Veria Living
We are the only U.S. network offering 100 percent original programming 24/7 focused
on health and wellness.

Veria is taken from the Latin “veritas”, or truth, and I am here today to discuss a simple
truth: The future of independent cable networks will be in jeopardy if the Comcast
merger is allowed to proceed without specific government-imposed conditions. Few
advertising-supported independents will survive if Comcast shuts them out of its new
territory — one that includes 28 of the nation'’s top 30 markets.

A quick bit of history... Veria Living was launched seven years ago on DISH Network and
has since expanded to Cablevision/Optimum, FiOS, GCI, RCN and others, but not to
Comecast or Time Warner.

We've pursued Comcast on a regular basis, but their message has been plain, namely,
that they will meet with us as many times as we like, but not give us a deal.

Comcast’s manner of compliance with the FCC NBC Universal consent decree raises
doubts about the company’s commitment to supporting truly independent, creative,
entrepreneurial networks. Under the decree, Comcast launched channels of limited
original content, opting for endless sitcom reruns and music videos already widely
available on TV. In at least one instance, Comcast appears to have some ownership
interest in a network it chose to carry under the decree. The public deserves more robust
evidence that Comcast is not discriminating against independent programmers.

If the merger is to be approved, Congress as well as the Department of Justice, Federal
Communications Commission and Federal Trade Commission should press Comcast
for enforceable guarantees and impose specific conditions requiring the new cable
giant to assure fair access for independent networks. That means allocation of ample
bandwidth for linear video channels, transparent evaluation and selection processes,
inclusion of diverse voices, and good-faith negotiation of fair and non-discriminatory
terms and conditions. It is in the public interest that Comcast carry independent
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networks whose programming is original and diverse as well as entertaining. The
government should also ensure that Comcast carries independent networks on similar
or equitable terms as those enjoyed by networks carried under the Comcast-NBCU
consent decree (e.g., Aspire, El Ray and Revolt Networks).

Veria Living ernbodies the best of independent programming. We all recognize that
there is a health crisis in the United States, yet there are only two TV networks that claim
to focus on healthy living: Veria Living, with 100% healthy lifestyle original content, and
Discovery Fit & Health, which delivers shows like “Secret Sex Lives: Swingers”, "Extreme
Cheapskates” and “Long Island Medium". Diabetes, obesity and heart disease are
ravaging America and particularly our inner cities. Television has the power to inform,
educate and literally save the lives of millions with timely, actionable tips and advice
delivered in an entertaining fashion. Veria Living does this, but only in those homes
where cable systems allow us carriage.

Our daily line-up includes “Good Food America’, “Workout from Within', “Peggy K's
Kitchen Cures”, "Rock Your Yoga”, and “Veria Living Live”, which recently hosted a
senior Administration figure explaining the ins and outs of the Affordable Care Act.

Attesting to the unique public health value of Veria Living, the Chief Executive Officer of
the American Association of Naturopathic Physicians, Jud Richland, MPH, wrote
Chairman Leahy (excerpts follow):

‘I hope you will extract from Corncast an assurance that public health
messages, including those from natural healthcare providers, will not be
stifled in a post-merger media world. This is of direct concern to the nation's
4,400 licensed naturopathic physicians -- graduates of accredited four-year
naturopathic medical schools, dedicated to prevention-oriented, whole-
person care.

"Outnumbered by and working with fewer financial resources than
entrenched medical societies and the pharmaceutical industry, naturopathic
physicians are at a disadvantage in seeking positive exposure in news and
entertainment programming on major networks. We have, however, found an
important ally in the independent cable network, Veria Living.

“This relationship of a network with the natural health profession is unique
and important, not only to the public and to naturopathic physicians, but to



355

fieew Yark,

www.varizbving com

the economy as well. Given the rising costs of health care, the anticipated
shortage of primary care physicians, and the ever-expanding interest in
holistic health and wellness, the public deserves to know more about
naturopathic medicine.

“We respectfully request that you, the committee and Congress press Comcast
for an ironclad assurance that it will carry vital independent content providers
like Veria Living without imposing unreasornable terms and obstructions.”

In the absence meaningful conditions, Comcast will reject fare like ours and instead
favor those networks it owns or controls, directly or indirectly, and opt for more-of-the-
sarne: sports, movies, reruns and little original, quality programming. Minority voices
will continue to be underrepresented. Alternative messages will continue to be stifled.
All we ask for is a fair and equitable opportunity for carriage.

Veria Living, it should be noted, may be the most vocal independent network on the
subject of the merger, but we are just one of many independents not being carried by
Comcast. Others include AWE, Rural TV, Blue Highways, Entertainment Studios
Networks (Cars.TV, Recipe. TV, etc.) and more. All deserve to be considered on their
merits.

Our chairman wisely insists that all Veria Living employees ask themselves a question as
they make each business decision: Have I helped someone today? Mr. Leahy and
cormmittee members, I applaud the work you are doing today to help the American
viewing public and the nation's free market of commerce and ideas.

I will be pleased to respond to any questions.

Thank you.

Eric Sherman
CEQ, Veria Living
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National FFA Center The FFA Missiore: £FA males & posiies difirence Jn Ve ves
8060 FFA Drive sy ather Wé":w Bershy
P.0, Box 68960

Indianiapolis, IN 46268-0960
Phane: 317-B02-6060
Fax: 317-B02-6061

April 7, 2014

United States Senate Committee on the Judiciary
224 Ditksen Senate Office Building
‘Washington, D.C. 20510-6050

To Whom It May Concern:

My name is Dwight Armstrong, and [ serve as chief executive officer for the National FFA
Organization and the National FEA Foundation. I would like to provide comment pertinent
1o the Senate Judiciary Committee’s public hearing on the proposed merger between
Comeast Corporation and Time Warner Cable Inc., particularly the importance of rural
programming to the industry of agriculture and to rural and urban communities.

As you may know, the FFA (formerly Future Farmers of America) is an organization of
students in public schools preparing for careers in the science, business and technology of
agriculture. FFA is one of three vital components of a total agricultural science education
system that helps develop students’ potential for leadership, personal growth and career
success in the food, fiber and natural resources systems of agriculture. Approximately
580,000 FFA members study in 7,500 school-based chapters in 50 states, Puerto Rico and
the Virgin Islands. The organization and foundation operate as separate 501(c)(3) nonprofit
organizations, and FFA operates under a charter received from the U.S. Congress in 1950,

While fewer Americans today are engaged in on-farm production, the industry of
agriculture is one of our nation’s largest, most productive economic sectors. The diversity
of careers and opportunities in the field cannot be overstated, To atiract a talented and
well-prepared workforce, it is essential that American agricolture reach rural, suburban and
urban audiences. It is equally important that the issues vital to rural eommunities are
shared and explored with urban audiences as well. To this end, television, radio and online
programming that deliver that messaging is essential to the national interest.

For the millions of Americans that have been engaged in the FFA and agricultural
education, and the many millions more in communities we serve, a major communications
outlet for the past 25 yzars has been RFD-TV, based in Omaha, Nebraska. Since its
inception, RFD-TV has been an important partner for FFA and agricultural education,
providing an indispensable channel of communication and making available extensive
broadeast production support. RFD-TV airs our educational programming at no cost to the
organization. Through their creative and philanthropic efforts, FFA has been able to
telecast hundreds of hours of live and taped portions of our past three national FFA
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conventions held annually in the fall. These conventions, the largest annual student
gatherings in the country, are attended by 63,000 individuals each year. Thanks to RFD-
TV’s coverage, we are able to share the important educational and motivational content
with millions of current and former members, educators, supporters and the general public.

In addition to the national FFA conventions, RFD-TV has made it possible for FFA to
develop a monthly, hour-long program titled “FFA Today™ which shares important
information about the work of agricultural education, the achievements of our members
and the diverse career opportunities in the industry. This program has been an outstanding
success and is highly valued by our FFA-related audiences and the general public.
Promoting agriculture, raising awareness of agricultural science education and developing
grassroots support for our teachers and school programs are direct results of the support
FFA has received—at no cost—through the generous support of RED-TV.

Ensuring this programming is available to urban audiences through cable television
distribution is of paramount importance to American agriculture and to FFA. Today, FFA
has chapters and school programs in 15 of the 20 largest U.S. cities, including New York,
Chicago, Houston, Philadelphia and Los Angeles. Urban students must understand the
issues and opportunities within the industry of agriculture. If programming such as RFD-
TV is blocked from urban markets, it would do significant harm to agriculture and to the
nation’s rural communities.

More than a broadcast outlet, RFD-TV has been a generous and indispensable partner in
support of FFA chapters and their communitics. When the southern coastal states were
ravaged by hurricanes beginning with Katrina, RED-TV played a pivotal role in helping
FFA with “Sceds of Hope,” a campaign to raise funds and rebuild agricultural education
programs devastated in Texas, Louisiana, Mississippi. Alabama and Florida. In addition to
airing our public service announcements, RFD-TV's management contributed significant
funding through the National FFA Foundation, and additional funds were contributed from
the RFD-TV viewing audience. We deeply appreciate the support FTA has received from
RFD-TV President Patrick Gottsch, his organization and the network’s viewers.

In anothcr example, to help FFA reach hard-pressed Native American communities, RFD-
TV provided resourccs to bring Native American students to the national FFA convention
and Washington, D.C., to ignite a spark of leadership and career development. Such efforts
are part and parcel of RFD-TV’s commitment to providing opportunities for the next
generation of leaders for agriculture and American communities.

Agricultural education and FFA arc playing a vital role for our nation, not just in
developing tomorrow’s agricultural workforce, but in cultivating the leadership abilities of
local citizens who will contribute to the social, economic and civic well-being of the
nation’s communities, RFD-TV’s help in communicating with our constituencics will be
increasingly important in the future. To be sure, our broadcasting efforts would not be
possible today without the committed support we receive from RFD-TV. To date, no other
broadcasting or publishing entity—cither agricultural or general media—has offered this
unqualified support to the National FFA Organization. We are grateful for their efforts.
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For these reasons, we respectfully request Congress do all it can to ensure outlets such as
RFD-TV have access to urban media markets. Their work in connecting city and country is
particularly important as the nation considers the challenge of providing food, fiber and
natural resources for a global population forecast to grow to 10 billion by 2050. It will
requirc that agriculturc have access to the best talent of all of our nation’s youth to secure
the innovation and collaboration needed to avoid a humanitarian disaster. Your decisions
regarding access to broadcast markets have very real and far-reaching consequences.

On behalf of agricultural educators across the nation, [ want to thank the Senate Judiciary
Committee for its diligence in safeguarding the public’s interest as it considers the merger
between Comcast Corporation and Time Warner Cable Inc. We urge you to ensure that
channels such as RFD-TV may continue serving American public education and local
communities by making available important programming such as ours that benefits
agriculture and education. That is an investment in the luture we can all support.

Thank you for this opportunity to add comment. If the National FFA Organization can be
of further assislance, please let me know.

W ISught (lomirong

W. Dwight Armstrong, Ph.D.
Chief Exccutive Officer
National FFA Organization
National FFA Foundation
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April 7,2014

The Honorable Patrick Leahy

Chairman

United States Senate Committee on the Judiciary
224 Dirksen Senate Office Building,
Washington, D.C. 20510

The Honorable Chuck Grassley

Ranking Member

United States Senate Committee on the Judiciary
152 Dirksen Senate Office Building,
Washington, D.C. 20510

Dear Chairman Leahy and Ranking Member Grassley:

In anticipation of your upcoming hearing entitled Examining the Comcast-Time Warner
Cable Merger and the Impact on Consumers, we write to you today to highlight a few
key points that are of great importance to this potential merger and its effect on
programming choices and media access for the African-American community, as well as
other racial and ethnic minority communities and viewers throughout our Nation.

An active, robust and diversc media sector, both in terms of ownership and content, is
essential for the success of a modern democratic society. Our nation’s media systems,
from broadcast television and radio, to cable television, should be fully representative of
the communities that they scrve. Less than ten years ago there were 21 full-power
commercial television stations licensed to African-American controlled companies in the
United States, and even though 21 stations is woefully short of parity, today there are
only four. Unfortunately, to make matters even more deeply concerning, there are no
present indicators that this dismal decline in diverse media ownership is likely to be
reversed in the foreseeable future. One of the glimmers of hope that can be found is in
minority-owncd cable networks, like TV One, which provides daily news and quality
original programming, from the African-American point of view, as well as shows like
the prestigious NAACP Image Awards, Authentic and positive representation of African-
American culture, history and diversity are greatly welcomed and sorely needed.



360

But, even a network like TV One, which is respected by the communities it serves, is not
available to all viewers becausc of the tier on which the programming is placed by some
cable operators. Often networks like TV One are relegated to one of the more expensive
tiers thus making programming for and about the African-American community more
costly for a group of consumers who are often economically disadvantaged and yet rely
more heavily on cable products for their information, news and entertainment.

The way the public views certain issues about our communities, our Nation, and our
world is directly related to the manner in which these subjects are covered by available
media. Wc need the voices of and platforms for racial and ethnic minorities, including
African-Americans that have scalc, to achieve the goal of diverse, fair, balanced and
comprehensive coverage. This means that the interest of a racially and ethnically diverse
publie is best addressed when our nation’s media systems are representative of,
accessible to, and affordable by the communities that they serve.

Thank you for the opportunity to share our views with you during this crucial hearings
process. If you have any questions on this matter you can reach Hilary O. Shelton,
Director of the NAACP Washington Burcau and Senior Vice President for Policy and
Advocacy at (202) 463-2940 or Jim Winston, NABOB Exccutive Director and General
Counsel.

Sincerely,

TN 7o

i 4
s

Director NABOB Executive Director and
NAACP Washington and General Counsel

Senior Vice President for Poliey and Advocacy

cc: Full Senate Judiciary Committce



Rural Amarioa’s Most Uportant Network

361

SUBMISSION FOR THE RECORD

RURAL MEDIA.

RFD-TV - Rural America’s Most Important Network
Connecting City With Country

RFD-TV is recognized as one of America’s leading independent cable television channels. Launched in
December 2000 as a direct result of the FCC’s mandate for Direct Broadcast Satellite (“DBS”} providers
to set aside 4% of their channel capacity for noncommercial educational or informational programming,
RFD-TV has now grown to have a master affiliation agreement with nearly every major cable operator,
enjoying distribution into over 41,000,000 U.S. homes. Nielsen rated, RFD-TV is currently ranked as the
nation’s #1 cable channe! for Adults 50+, #1 in C&D County Viewership, and #1 Time Spent Viewing as a
percentage of the Adults 50+ Audience Composition, plus was voted the #1 Bargain over ail 400+ cable
channels by the Independent Cable News 2013 survey of independent operators.

RFD-TV signed its first distribution agreement with DISH Network, and then also added full carriage on
DIRECTV in 2002 due to the same FCC mandate from the Cable Television Consumer Protection and
Competition Act of 1992. Since then, what has followed is truly an American success story. Given the
opportunity, RFD-TV quickly found a large audience with its original and unduplicated 24-hour schedule,
filling a void for viewers seeking programming devoted to agriculture, equine, rural fifestyle, and
traditional family-oriented music and entertainment.

In 2007, because those same public interest mandates were not in place with major cable operators,
and in order to grow and position the network to obtain affiliation agreements with Multichannet Video
Programming Distributors (“MVPDs"} in urban markets who were requiring commercial insertion as a
standard term to be considered for carriage, Rural Media Group, Inc. was formed and RFD-TV became a
for-profit entity. Over the next several months, long-term agreements were quickly reached and signed
with the following MVPDs: Comcast Corporation, Time Warner Cabie, Verizon FiQS, Cox
Communications, Mediacom, Suddenlink Communications, Charter Communications, and Bresnan
Communications, in addition to restructuring agreements with DISH Network and DIRECTV.

Since then and until 2013, Rural Media Group, Inc. has experienced explosive growth, which included:

e Established RFD-TV The Theatre in Branson, Missouri in March 2007.

* Launched RURAL TV in 2008, the first international channel devoted to rural programming.

e Surpassed 200,000 paid subscribers in 2010 for RFD-TV The Magazine.

* Purchased FamilyNet in August 2012, the company’s second channel devoted to family-oriented
programs, which provided access to 15,000,000 new homes, primarily in urban markets.

* Made the largest single, unrestricted cash donation to the Future Farmers of America.

e Launched RURAL RADIO on SiriusXM Channel 80, ir July 2013, North America’s first 24/7 radio
¢hannel devoted to agriculture and western sports in the U.S and Canada.

* Produced & broadcast The American, the world’s largest one-day rodeo in March/2014.

Most importantly, RFD-TV has been able to establish its own, dedicated news bureaus in Washington,
DC and Chicago and now produce over 30 hours of “live” news each week. Market Day Report and the
RURAL EVENING NEWS cover news, weather, and markets from the rural perspective that is not
available from the urban-based news channels. RFD-TV provides an important link to city viewers who
desire to keep informed on rural issues and stay connected with their rurat roots, witnessing firsthand
the farmers/ranchers who work so hard to produce the food that is consumed each day by all.

RURAL TV m FAMILYNET

TELEVISION rOR A GROWING WOHLD

#a
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On August 13, 2013, despite strong ratings and over the vehement objections from thousands of
supportive RFD-TV viewers, Comcast dropped RFD-TV on all its cable systems in Colorado and New
Mexico. RFD-TV lost 399,560 homes in Colorado and 70,461 subscribers in New Mexico — 43% of its very
limited Comcast distribution. Comcast launched another programming network on these same
Colorado/New Mexico cable systems on August 15, 2013 — Al Jazeera America.

RFD-TV worked diligently to understand Comcast’s decision and to find a solution. The City of Pueblo,
Colorado and Governor Jim Hickenlooper mobilized significant efforts to persuade Comcast to reverse
its decision and return RFD-TV’s popular, western-themed programming to these two states with strong
ties to the western lifestyle. Meetings were held with Comcast’s regional Denver programing executives
to no avail. RFD-TV then requested a meeting directly with Brian Roberts (Chairman and CEQ of
Comcast Corporation). On September 11, 2013 a meeting with Comcast’s programming executives in
Philadelphia was granted where RFD-TV's most recent Nielsen weekend prime-time ratings were
presented, along with emails from over 4,000 Colorado/New Mexico customers requesting RFD-TV’s
return. The request was denied.

Comcast’s decision to drop RFD-TV is not supported by RFD-TV's ratings or cost issues, as RFD-TV has
one of the lowest per subscriber carriage rates among all programing networks:

e RFD-TV was ranked #72 in Denver (out of 289 channels), #42 in Colorado Springs/Pueblo, and #63
in Albuguergue, NM markets as measured by Nielsen Market Research in May/2013.

* No rate dispute — RFD-TV's carriage agreement with Comcast does not expire until December 31,
2015 and the channel has never raised its rate with Comcast, or any other cable provider.

e Comcast currently distributes RFD-TV into only 643,000 of its 21,700,000 homes served, and
refuses to carry RFD-HD in many markets.

Actions by any programming distributor “taking undue advantage of programming vendors” is
inconsistent with Section 616 of the Communications Act and FCC goals to foster the development of
independent programmers and to meet the needs of underserved markets. RFD-TV's carriage issues
with Comcast started after Comcast merged with NBC Universal. The 2011 merger was granted by the
FCC with conditions, in part, to ensure that Comcast did not discriminate against independent
programmers in favor of affiliated programming. However, Comcast’s treatment of RFD-TV and RFD-HD
appears to be inconsistent with the intent of the FCC’s non-discrimination merger condition requiring
Comcast to make 10 channels available to independent programmers over an eight year period of time.

With the proposed merger of Comcast and Time Warner Cable, Comcast will control 22 of the top 24
Nielsen-rated television markets in the United States. RFD-TV, its 146 independent programmers, and
all of the rural/agricultural associations, including the American Farm Bureau Federation, FFA, and 4-H,
who depend on this network for its distribution, are concerned that we will be shut-out of these
important urban markets, limiting our joint efforts to bridge the gap between rural and urban America.

RFD-TV is a public interest set-aside success story. Comcast has not been responsive to the concerns of
consumers, independent programmers or local and state government officials. Rural Media Group
respectfully requests that Comcast reverse its decision to stop carrying RFD-TV, and instead begin
distributing RFD-HD in all franchised areas to the benefit of ail. Moreover, additional measures are
needed to ensure that independent programmers are protected against MVPD consolidation in the
future, to reinforce the goals of Congress and the FCC to foster the development of independent
programmers.
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