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HEARING ON THE NOMINATIONS OF KEN-
NETH KOPOCIS TO BE ASSISTANT ADMINIS-
TRATOR FOR THE OFFICE OF WATER OF 
THE U.S. ENVIRONMENTAL PROTECTION 
AGENCY (EPA), JAMES JONES TO BE AS-
SISTANT ADMINISTRATOR FOR THE OFFICE 
OF CHEMICAL SAFETY AND POLLUTION 
PREVENTION OF THE EPA, AND AVI 
GARBOW TO BE GENERAL COUNSEL FOR 
THE EPA 

TUESDAY, JULY 23, 2013 

U.S. SENATE, 
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS, 

Washington, DC. 
The committee met, pursuant to notice, at 9:58 a.m. in room 406, 

Dirksen Senate Office Building, Hon. Barbara Boxer (chairman of 
the committee) presiding. 

Present: Senators Boxer, Vitter, Cardin, Whitehouse, Udall, 
Inhofe, Barrasso, Crapo, Boozman, and Fischer. 

OPENING STATEMENT OF HON. BARBARA BOXER, 
U.S. SENATOR FROM THE STATE OF CALIFORNIA 

Senator BOXER. The committee will come to order. The Senate 
Committee on Environment and Public Works will consider the 
nomination of Ken Kopocis to be Assistant Administrator for the 
Office of Water at the EPA, and Jim Jones to be Assistant Admin-
istrator for the Office of Chemical Safety and Pollution Prevention, 
and Avi Garbow to be General Counsel of the EPA. 

The confirmation of qualified individuals to lead agencies is one 
of the Senate’s most important responsibilities, and I am happy to 
say that last week we voted to confirm Gina McCarthy as the Ad-
ministrator of the EPA and, as Administrator, she is responsible 
for ensuring the EPA fulfill its critical mission of protecting public 
health and the environment. 

While Gina heads the Agency, she does rely on her assistant ad-
ministrators and general counsel to help make the day-to-day deci-
sions that keep the Agency on track. Each of the nominees here 
today brings essential experience and expertise that will help the 
Administrator implement programs that reduce pollution in the air 
we breathe, remove contamination from the water we drink, and 
clean up toxic wastes threatening communities. 
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Ken Kopocis is well known to this committee. From 2006 to 2008, 
he served on the EPW Committee Majority Staff as Deputy Staff 
Director for Infrastructure; helped us get through some very impor-
tant legislation. Very difficult, but he was so good at this. He 
worked on a number of water issues, he played that key role in 
WRDA of 2007, and he has held multiple positions on the House 
Transportation and Infrastructure Committee. Ken’s work on water 
issues in the Congress spans over 25 years. 

Jim Jones brings more than two decades of experience working 
for the EPA. He is currently the Acting Assistant Administrator for 
EPA’s Office of Chem Safety and Pollution Prevention. From 2007 
to 2011, Mr. Jones was Deputy Assistant Administrator for this of-
fice, and from 2003 to 2007 he served as Director of the Office of 
Pesticide Programs at the EPA. Before that, he held several man-
agement positions at EPA and was Special Assistant to the Assist-
ant Administrator for toxics. 

His depth of experience on chem regulation policies will help us 
move forward on these critical issues. 

Avi Garbow has worked in the legal field for more than 25 years. 
He was an attorney-advisor at EPA from 1992 to 1997; he worked 
for the U.S. Justice Department from 1997 to 2002, where he 
served in both the Environmental Crimes Section and the Wildlife 
and Marine Resources Section. After gaining additional legal expe-
rience in the private sector, he came back to the EPA in 2009, 
where he has worked as Deputy General Counsel for the Agency. 

His legal expertise will be valuable to us and to the Adminis-
trator. 

So this hearing is an important step in the Senate’s open and 
transparent process of considering and confirming people who will 
work every day to make our lives better. I believe this committee 
and the full Senate should act quickly on these nominees and pro-
vide Administrator McCarthy with the qualified people she needs 
in order to do her job, and I look forward to the nominees’ testi-
mony. 

With that, I would turn to Senator Inhofe. 

OPENING STATEMENT OF HON. JAMES M. INHOFE, 
U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator INHOFE. Thank you, Madam Chairman, and welcome all 
three gentlemen here today. 

First, I am concerned that the EPA has a bias in its interpreta-
tion of Federal court cases. In a recent case involving Summit Pe-
troleum, the EPA required the company to combine or aggregate 
the emissions of multiple oil and gas wells spread out over 42 
square miles in Michigan and consider them as though they were 
one source. This triggered an expensive permitting requirement 
that would have given the EPA a foothold of additional regulation 
over this entity. Litigation ensued; Summit Petroleum won in the 
6th Circuit Court of Appeals late last year. The court said the EPA 
could not combine sources unless they are truly right next to one 
another, adjacent. 

On December 21st, 2012, the EPA issued a memo explaining how 
the Agency would apply this decision moving forward and, instead 
of applying it nationwide, the Agency said it would be limited to 
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just those within the 6th Circuit. This is problematic to me because 
it underscores the adversarial nature of the Agency toward oil and 
gas industry. 

But it was easy for EPA to apply this decision, even if only in 
the 6th Circuit. All EPA did was essentially revive a 2007 memo 
on the same topic. This memo is important because it was first ap-
pealed by Administrator McCarthy when she was head of the Air 
Office in September 2009. While the previous administration had 
interpreted the law correctly, Administrator McCarthy made a pol-
icy decision that was intended to require more EPA permitting of 
oil and gas wells in inappropriately combining the emissions of 
multiple sources into one. 

The EPA lost in court, after reversing in appropriate policy in 
2009, but EPA is not applying this decision nationwide simply be-
cause it doesn’t like it. The EPA has done the opposite in cases 
where it does like the outcome of the court, quickly applying a cir-
cuit or a district court’s decision nationwide. 

I had asked my staff to come up with an example of how this is 
different, the case that they are using currently. In a Colorado Dis-
trict case involving Louisiana Pacific, the court adopted a highly 
constrained view of what it takes to establish federally enforceable 
emission limitations. Had the court respected a more broad view of 
these limitations, it would have lowered the total emissions of cer-
tain facilities and eliminated their need to receive major source 
permits from the EPA. But because the EPA wanted to increase 
the number of sources requiring permitting, it issued a new guid-
ance document applying the district court’s decision nationwide, 
just the opposite of what we have today, soon after the decision 
was made, at great cost to the affected entities. 

I am also concerned about the Agency’s use of highly unreliable 
and objectionable methods to calculate the benefits of rules it is 
putting together. Most notably, the Water Office’s 316(b) cooling 
water rule relies on a stated preference survey to justify its high 
cost. This survey asks respondents to name a price they are willing 
to pay to keep fish from being killed. These surveys are notorious 
for not being well constructed, and in this case it does not provide 
respondents with a true picture of the tradeoffs being made. But 
the EPA is in the process of using this rule to inflate the benefits 
of a rule so that it can justify one that is more costly to the power 
generation and manufacturing sectors in the economy. 

Finally, the EPA’s pursuit of guidance over waters of the U.S. 
continues to be a major concern of mine. Congress flatly rejected 
the proposals of expanding the Agency beyond the navigation wa-
ters when the Clean Water Restoration Act was considered in the 
111th Congress. And, of course, you remember that, Ken, because 
you were there, actually working with Congressman Oberstar. At 
that time I think he was the ranking member. Anyway, that was 
taking place at that time. And not only did we beat that, but we 
also, the two authors, Oberstar and Feingold in the Senate, were 
both defeated in the next election. So I can see that there was a 
lot of enthusiasm for stopping that. 

So that is right, you are about to hit that. Go ahead and do it. 
I am looking forward to this hearing. 
Senator BOXER. As am I. 
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Senator INHOFE. As am I. And I know all three of the witnesses, 
so that is kind of unusual, isn’t it? 

Senator BOXER. That is good. That is excellent. 
OK, so the order of arrival: Senator Crapo, Barrasso, Fischer. Is 

that right? OK. 

OPENING STATEMENT OF HON. MIKE CRAPO, 
U.S. SENATOR FROM THE STATE OF IDAHO 

Senator CRAPO. Thank you, Madam Chairman. I appreciate this 
hearing today, as well. I want to thank the nominees for being here 
with us to discuss your nominations, and I appreciate your willing-
ness to serve. 

There is no doubt that this Agency faces considerable challenges, 
and as you are going to hear from a lot of us today, there are issues 
that we have. I think that the positions which the three of you 
have been nominated to are important not only to Idaho, but to the 
Nation. As the members of this committee are well aware, if you 
are confirmed, you will be directly involved in setting policies that 
have far-reaching effects for all Americans. 

I just want to make a couple observations and talk about a cou-
ple of specifics that maybe we can get into further in the questions. 

But I have to say that, in Idaho, probably the agency that is 
most brought up to me by those who visit me, whether it is indi-
vidual citizens, farmers, ranchers, county commissioners, mayors, 
or what have you, is the EPA, and the reason is because of the 
EPA’s reach into every aspect of the life of individuals, businesses, 
and communities, particularly small communities that don’t have 
the economies of scale to deal with a lot of the issues that are being 
brought to them. There is no agency that has, I think, a greater 
reach, unless maybe it is the IRS. 

Actually, sometimes I joke only to think that perhaps maybe the 
EPA and the IRS are competing to be the one most feared by the 
people through their enforcement activities. And I am sorry to say 
that, but I have to say that just in terms of the input to my office 
from people from across the spectrum, there is probably not an 
agency that is more frequently brought up than the EPA because 
of its far reach, and many of us believe that it is not necessary; 
that there is an enforcement mentality that is extreme, and that 
rather than trying to work to find solutions, instead we have an ap-
proach at the EPA to force compliance and to utilize very heavy- 
handed techniques in order to do so. 

Now, if that is not fair or correct, I would love to understand 
that. But I can tell you that it is not what my constituents under-
stand today. And let me just give a couple of examples. 

Probably everybody is familiar with the Sackett case, where a 
family, and if you have seen the photographs, I don’t think anybody 
could reasonably believe that they were acting in anything but 
good faith, tried to build their dream home near a lake in Idaho, 
and after they started it was determined by the EPA that this was 
a wetland, even though it wasn’t on any wetlands designations or 
anything like that. 

The bottom line is that in order to deal with this issue, what 
happened was the EPA threatened this family with fines up to 
$75,000 a day. They accumulated up to the millions of dollars, I 
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think. I don’t know what the final total was before they finally got 
to go to court. And the EPA wouldn’t even let them challenge the 
compliance order that was issued in court; claimed that they had 
no legal avenue to do anything but to comply. And if they didn’t 
comply, they had to face these unbelievable fines that no indi-
vidual, in fact, probably not many businesses in Idaho could have 
lived with. 

Ultimately the case went to court. The court said that the EPA 
was wrong and, in fact, that the Sacketts did have a right to chal-
lenge the compliance order, and now that case is, I think, still in 
litigation as they make that challenge. 

But it is the aggressive act of basically demanding compliance, 
threatening phenomenal fines and penalties, and being rigid about 
allowing the Agency’s actions to even be reviewed. 

One other example and then I will quit; I know I am running out 
of time here. 

And that is the Clean Water Act. Mr. Kopocis, I know you are 
involved with this, but we have been fighting over whether navi-
gable waters truly mean waters that are navigable or whether it 
includes ditches and ponds and any other water that accumulates; 
and courts have now ruled that navigable does have meaning and 
there were efforts to overturn that here in committee and in this 
Congress which were rebuffed. The word navigable is still in the 
statute and yet it is my understanding that there is a guidance, 
and perhaps rules to follow, that essentially undercuts that and 
does what Congress would not do; and that is an issue that I hope 
we can get into in the questions and answers. 

I see my time is now down to 5 seconds, so I better wrap it up, 
but, again, thank you, Madam Chairman, for holding this hearing. 

Senator BOXER. Thank you so much. 
I wanted to say, you know, your people are afraid of the EPA. 

That is what you said, they fear the EPA. 
Senator CRAPO. Yes. 
Senator BOXER. I want you to know in the polls our favorable ap-

proval in the Senate is 9 percent, and the EPA is 70 percent favor-
able. But maybe the 30 percent all live in your State. 

Senator CRAPO. They probably do. 
Senator BOXER. In my State, people happen to really appreciate 

clean air and clean water more than I could tell you in California, 
because we have gone through such a bad period of horrible smog. 
So it is just so interesting. What I love about the Senate is the dif-
ferent perspectives we each bring from our States. 

Senator CRAPO. Well, Madam Chairman, let me just say that the 
mandate of the EPA under the statute to protect our water and our 
air and our environment is one that is deeply appreciated by the 
people of Idaho. It is the way that it is being done and the heavy- 
handed manner that is causing these troubles. 

Senator BOXER. Fair enough. 
Let’s move to Senator Whitehouse. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 
U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator WHITEHOUSE. Thank you, Chairman. I am glad to see 
these nominees moving forward. We have some important issues to 
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work through with Congress and the EPA in the President’s second 
term, and I think these are some very, very well qualified public 
servants who will help EPA fulfill its mission to protect human 
health and the environment. 

We have recently come to a bipartisan agreement confirming Ad-
ministrator McCarthy, and I hope we can continue the bipartisan 
spirit. Some of these nominees have been around for a while. Mr. 
Kopocis was nominated for his position more than 2 years ago, so 
it is about time we got going on this, and I hope our bipartisan 
streak can continue. 

Mr. Kopocis is nominated to oversee the Office of Water, which 
was responsible for keeping our water safe for drinking and swim-
ming and fishing. That office protects and restores aquatic and ma-
rine habitats like wetlands that support fisheries and recreation, 
and provides protection from flooding and storms. They have a very 
important piece of work before them that Rhode Island cares very 
much about, which is the rule to address stormwater discharge. 
Obviously, an issue like that requires a lot of balancing of interests 
of various stakeholders, and Mr. Kopocis has plenty of experience 
doing exactly that, balancing of interests and working together 
with stakeholders. 

In Rhode Island, our dominant physical feature and a feature 
that is enormously important to our economy is our Narragansett 
Bay. Well, 60 percent of Narragansett Bay’s watershed is out of 
state, it is in Massachusetts; and if they are not taking care of 
their stormwater runoff in Massachusetts, we pay the price in 
Rhode Island. And it is very important that EPA be active in this 
area. We can have a heavy rainfall dump as much as 90,000 
pounds of nitrogen into Narragansett Bay. So look forward to work-
ing with Mr. Kopocis and with our friends from Massachusetts on 
that. 

Obviously, the jurisdictional issue that Senator Crapo raised is 
an important one, and I think we need to resolve that so that there 
is not uncertainty for people who are out there wondering whether 
regulations apply. 

Mr. Jones has served the American public and five presidents in 
26 years at the EPA, and he has had a very impressive career. Now 
EPA needs to help us work to overhaul the Toxic Substances Con-
trol Act, and I don’t think there could be a better candidate from 
EPA than Mr. Jones to help this committee move forward. 

Senator Vitter, our ranking member, has been working in a bi-
partisan fashion with Senator Lautenberg to introduce the Chem-
ical Safety Improvement Act. With the loss of Senator Lautenberg, 
we need to find a way to continue forward to find a way to over-
haul the TSCA statute. 

I want to just take a moment and say that our friend, Senator 
Lautenberg, was a lifelong champion on this issue and had a 95 
percent lifetime score from the League of Conservation Voters, but 
of all the conservation and environmental issues he championed, 
none was dearer to him than the chemical safety issue. So, in his 
name and memory, we want to work forward to solve that problem 
and, Mr. Jones, I am sure you can be very helpful in that. 

The Office of General Counsel is obviously vital. I have been ex-
ecutive department counsels before, myself, and I know how wide- 
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ranging the experience and energy that is required in such a posi-
tion. Mr. Garbow has more than two decades of legal experience, 
including serving as the deputy to the position that he has now 
been nominated for for the past 4 years. He has been a partner in 
private practice; he has been a trial attorney at DOJ. 

Madam Chairman, these are people whose experience and whose 
expertise will be an asset for the EPA and for the American people, 
and I welcome them. I look forward to advancing their nomina-
tions, and I hope they can be moved forward quickly in the new 
spirit that we have developed regarding executive nominees. 

Senator BOXER. Thank you so much, Senator. 
If it is OK with everyone, since Senator Vitter just came, is it 

all right if we call on him next? 

OPENING STATEMENT OF HON. DAVID VITTER, 
U.S. SENATOR FROM THE STATE OF LOUISIANA 

Senator VITTER. Thank you, Madam Chairman. I apologize and 
U.S. Airways apologizes for my being a little late, but it is great 
to be with all of you and the nominees. These are certainly three 
very pivotal positions with regard to EPA and regulatory policy. 

I would like to particularly focus this morning on the President’s 
nomination of Ken Kopocis as Assistant Administrator for EPA’s 
Office of Water. As a senior policy advisor for the Office of Water, 
Mr. Kopocis is already part of a team that is currently engaged in 
what we all think is a troubling expansion of regulatory authority 
under Section 404 of the Clean Water Act. Any individual or busi-
ness requiring a permit to dredge or fill wetlands under Section 
404 must now worry, because of recent events, that EPA might pre-
emptively veto a project even before a permit application is even 
submitted, or that the Agency may suddenly revoke a Section 404 
permit years after it has been issued. 

This is exactly the type of uncertainty that has been threatening 
and putting a halt on a broad spectrum of economic activity, par-
ticularly recently, including housing, development, job creating, 
mining projects, and essential flood control. 

It also appears that the Office of Water is attempting to dictate 
when a business should submit a Section 404 permit application, 
a decision that should be left entirely to the entity seeking the per-
mit. 

I look forward to hearing Mr. Kopocis’ perspective on EPA’s un-
precedented reading of Section 404 in this regard, as well as other 
issues. 

Mr. Jim Jones has worked at EPA for more than two decades 
and has served as both Deputy Assistant Administrator, as well as 
Acting Assistant Administrator for the Office of Chemical Safety 
and Pollution Prevention at EPA. Again, this is a very important 
position and I echo Senator Whitehouse’s comments and look for-
ward to his playing, hopefully, a constructive role as we try to 
bring forward a bipartisan TSCA reform. 

And Mr. Avi Garbow has been nominated to replace Scott Fulton 
as General Counsel of EPA. Mr. Fulton departed the agency 4 days 
after Congress first questioned EPA on the former administrator’s 
use of the Richard Windsor alias email address. His resignation 
also came on the heels of the resignation of Region 6 Administrator 



8 

Al Armendariz and was subsequently followed by the resignation 
of Region 8 Administrator James Martin. Mr. Martin resigned 
shortly after this committee uncovered he had been using his per-
sonal email address to conduct agency business, in violation of EPA 
policy. 

These issues represent only a fraction of the problems at EPA 
that the committee has uncovered. I mention these today because 
these disappointments emanate from the same core: an EPA that 
does not place sufficient focus on transparency and accountability. 
As a result, the EPA inspector general is investigating these and 
other instances of wrongdoing. 

Through the course of negotiations surrounding Gina McCarthy’s 
confirmation, EPA leadership has agreed to issue new guidance for 
implementing the IG’s recommendations. 

If confirmed as general counsel, Mr. Garbow will play an instru-
mental role in restructuring EPA policy to improve the Agency’s 
compliance with fundamental transparency statutes such as the 
Freedom of Information Act, the Privacy Act, and the Federal 
Records Act. Moreover, he will be the final arbiter of whether EPA 
intends to commit to any level of transparency nearing what is so 
often espoused by the President. It is my real hope that he will 
take to heart improving EPA’s record on transparency, that it is a 
nonpartisan and shared and important goal. Ideally, we will be 
able to reach across the aisle and work together with the Agency 
to help better comply with the law, and I think our agreements 
reached during the McCarthy nomination process is a very sub-
stantial and very important part of that. 

And I look forward to hearing from all of these nominees. 
Thank you, Madam Chair. 
Senator BOXER. Senator Cardin. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, 
U.S. SENATOR FROM THE STATE OF MARYLAND 

Senator CARDIN. Thank you, Madam Chair. 
Let me just concur with your initial observation about the impor-

tance and public support for the mission of the Environmental Pro-
tection Agency. People want to make sure that, when they turn on 
their tap at home, the water that they get is safe for them to drink, 
and they rely upon the Environmental Protection Agency and our 
Federal framework of laws for that to be true. They expect that 
when their children are swimming in a lake, that it is safe for 
them to be in that lake swimming. They expect that when they 
breathe the air, that the air will be safe and that their children, 
who perhaps have respiratory issues, will be able to go out and 
parents won’t have to stay home from work, lose a day of pay, be-
cause of air quality being such dangerous for them to be out and 
breathing. And they expect that our toxics and our chemicals are 
handled in a safe manner in order to protect the welfare of our 
community. 

That is what they expect and, quite frankly, the Government has 
done a reasonable job in making that a reality. And I think some 
of the proudest moments in the history of America is that the 
Democrats and Republicans, working together to pass the Clean 
Water Act, to pass the Clean Air Act, to work together to set up 
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sensible scientific-based laws to protect the safety of the people in 
our community. 

Ken Kopocis was there as we created those laws. I first got to 
know him in 1987, when I was elected to the House of Representa-
tives, and worked with him back on those days on the House side. 
I worked with him on the Senate side. He has spent his entire ca-
reer in public service in order to advance public laws that make 
sense and public policy that makes sense. 

Now, it is very interesting. Two years ago, Madam Chair, when 
you had this hearing, when we were talking about Ken Kopocis, I 
was proud to hear my Democratic and Republican colleagues praise 
him for his commitment to public service but, just as importantly, 
his ability to work with people of different views in order to try to 
bring about harmony and policy. That was our view 2 years ago, 
and I was quite surprised that we never were able to confirm Ken 
Kopocis for this position. 

I look at the other nominees that are here, Jim Jones, who has 
a very distinguished career in serving the Environmental Protec-
tion Agency, critically important position in dealing with chemicals. 
We need a confirmed position. I look at Avi Garbow, who I was 
privileged to recommend to the President for this appointment be-
cause of his distinguished career. An outstanding attorney who un-
derstands the responsibilities in that Agency. 

We have three nominees whose qualifications are beyond ques-
tion. And now, Madam Chair, I want to just comment on what Sen-
ator Whitehouse said, I hope this new spirit of cooperation, we may 
differ on the final vote. I hope we don’t differ on the final vote. I 
hope all three are confirmed by the margins that they deserve. But 
it is our responsibility to make sure that the Senate takes up these 
positions for up or down votes. The EPA is an important agency. 
Some in this committee may disagree with the law. OK, try to 
change it. That is the democratic process. Let’s use regular order 
to deal with those policy judgments. But the President and the 
American people are entitled to have the positions that are pro-
vided by law filled and confirmed, and we are certainly entitled to 
have up or down votes on these nominations. 

So, Madam Chair, I hope we will have a constructive hearing 
where we can talk about the qualifications of these individuals and 
their commitment to carrying out the law; not their views, the law 
that has been passed by Congress, which the American people sup-
port us enforcing those laws. But allow us to have up or down 
votes. Stop the delay. Two years for this position to be filled is out-
rageous. It is time for Congress to carry out our responsibility. My 
colleagues talk about the responsibilities of the people before us. 
How about our responsibility to vote and allow the Senate to have 
an up or down vote on these three nominees? 

Senator BOXER. Thank you, Senator Cardin. 
Senator Barrasso, followed by Senator Fischer. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 
U.S. SENATOR FROM THE STATE OF WYOMING 

Senator BARRASSO. Thank you, Madam Chairman. Thanks for 
holding the hearing. I would like to welcome all the nominees. I 
would also like to focus on one of the specific positions, and that 
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is the nomination of Ken Kopocis to be the head of the EPA’s Office 
of Water. 

If confirmed, he would be in charge of implementing the Clean 
Water Act, the Safe Drinking Water Act, and other statutes. In the 
previous Congress, I expressed concerns with regard to this nomi-
nation. I am still concerned with the depth of this nominee’s past 
involvement to change the scope of the Clean Water Act beyond 
congressional intent, and we have heard that from other Repub-
lican colleagues today who have made their statements. I believe 
this nominee has still failed to explain his views on public and 
stakeholder input on regulations that he would be in charge of and 
explain his understanding of the role of Congress versus the EPA 
in terms of who makes the laws in this Nation. 

We should not be taking making law through guidance, as is the 
case with the pending clean water jurisdictional guidance that is 
currently with the Office of Management and Budget. This is the 
guidance that essentially expands the scope of Federal authority to 
cover all wet areas within a State. Agriculture, commercial and res-
idential, real estate development, electrical transmission, transpor-
tation, energy development and mining will be affected and thou-
sands of jobs will be lost. By issuing a guidance document, as op-
posed to going through the regular rulemaking process, EPA and 
the Corps are bypassing the necessary public outreach required 
under the Administrative Procedure Act and failing to fully con-
sider the legal, the economic, and the unforeseen consequences of 
their actions. 

EPA and the Corps affirm that this guidance will result in an in-
crease in jurisdictional determinations which will result in an in-
creased need for permits. Additional regulatory costs associated 
with changes in jurisdiction and increases in permits will erect bu-
reaucratic barriers to economic growth, will negatively impact 
farms, small businesses, commercial development, road construc-
tion, and energy production, just to name a few. 

In addition, expanding Federal control over intrastate waters will 
substantially interfere with the ability of individual landowners to 
use their property. 

The guidance also uses an overly broad interpretation of the 
Rapanos decision. The effect is virtually all wet areas that connect 
in any way to navigable waters are jurisdictional. Both the plu-
rality opinion and Kennedy rejected this assertion of Rapanos. 

I am not the only Member of Congress to address these concerns 
and to express these concerns. We had a vote during the Water Re-
sources Development Act, WRDA, to block this guidance. A clear 
bipartisan majority, 52 Senators, opposed this guidance on that 
vote. This should send a clear signal to the nominee and the Ad-
ministration to not pursue this course of action. 

Madam Chairman, I look forward to getting more clarification of 
my concerns, and thank you for holding the hearing. 

Senator BOXER. Thanks, Senator. 
Senator Udall. 
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OPENING STATEMENT OF HON. TOM UDALL, 
U.S. SENATOR FROM THE STATE OF NEW MEXICO 

Senator UDALL. Thank you, Madam Chair. Pleasure to be here 
with you today. 

Let me thank the nominees for their service, and congratulations 
on your nomination. It must be a particularly exciting atmosphere, 
I think, at the EPA right now, knowing that Gina McCarthy has 
been confirmed. As many of you know, she is a very solid, good, 
hardworking person. I had experience in New Mexico with her 
problem-solving abilities. She took a situation which was in litiga-
tion; you had coal-fired plants, you had the Governor of New Mex-
ico, a lot of contentious parties, and she resolved that. So I think 
her ability to just focus on good common-sense solutions is very, 
very important and I am very excited that she is now in the job 
and going to be working with you. 

I think each of your offices are extremely important to the work 
that is done at EPA and I wish you well with your confirmation. 
I would like to take a second to highlight the links between your 
offices and the State of New Mexico. 

With regard to Mr. Kopocis and the Office of Water, I will be 
very interested in hearing your views on water issues. The entire 
State of New Mexico is in a severe drought, with 86 percent of the 
drought considered extreme. We are in first place when it comes 
to suffering from drought. We aren’t proud of this designation. The 
Office of Water is therefore incredibly important to us to ensure 
that our drinking water is safe and our watersheds are restored 
safely to protect human health, support economic and recreational 
activities, and provide healthy habitats for wildlife. 

With regard to Mr. Jones and the Office of Chemical Safety and 
Pollution Prevention, your office’s mission is to protect families and 
the environment from potential risks from pesticides and toxic 
chemicals. Your position and office is of further interest right now 
given the ongoing debate about reforming TSCA, the Toxic Sub-
stances Control Act of 1976. 

And, of course, Mr. Garbow nominated to the General Counsel’s 
Office. This office provides the chief legal advice to the EPA, pro-
viding legal support for Agency rules and policies. This will be par-
ticularly important as the President and EPA proceed down the 
path to writing global warming rules and regulations to comply 
with the President’s new strategy. 

Madam Chair, I look forward to hearing from the nominees and 
I hope I will be able to stay through all of them, but there are sev-
eral other things going on this morning. 

But thank you very much for your service and appreciate having 
you here today. 

Thank you. Yield back, Madam Chair. 
Senator BOXER. Thank you, Senator. 
Senator Fischer. 

OPENING STATEMENT OF HON. DEB FISCHER, 
U.S. SENATOR FROM THE STATE OF NEBRASKA 

Senator FISCHER. Thank you, Madam Chairman, and thank you, 
Ranking Member, for holding this hearing. And I would like to 
thank all the nominees for your willingness to serve the public. 



12 

I am pleased that we have a native Nebraskan here today, Ken 
Kopocis, before the committee, and I was grateful for the oppor-
tunity to meet with you before today’s hearing to discuss some of 
the concerns that we have in our State about water issues, and to 
talk about the successes and the challenges EPA has had under the 
Clean Water Act. I appreciated your acknowledgment that for any 
given problem generally EPA’s first inclination to address it is with 
more regulation, and that is not always very productive. 

In Nebraska, particularly in agriculture, we have made tremen-
dous environmental progress because of collaborative efforts. Farm-
ers’ and ranchers’ application of new technology and conservation 
practices, for instances, has resulted in incredible improvements to 
our land, air, water quality. These environmental gains are not the 
result of a permit or a mandate or a paperwork requirement from 
a Federal bureaucracy; they are result of cooperation between pro-
ducers and local extension educators and conservation agents. 
These are folks who farmers trust to help them implement science- 
based solutions that improve our efficiency and reduce our environ-
ment impact. 

Nebraskans need an EPA that understands this and that will 
look for ways to collaborate, rather than regulate, whenever pos-
sible. Nebraskans also need an EPA that realizes people are the 
most important resource, and the goal of environmental protection 
should not be pursued at the expense of all others, including hous-
ing, jobs, economic development, and individual rights. When it 
comes to measuring our success, especially under the Clean Water 
Act, we need an agency that won’t factor people out of the equa-
tion. 

I am particularly concerned about the EPA’s proposed guidance 
to defined waters of the United States, which would broaden the 
number and kinds of waters subject to regulation. Expanding the 
Clean Water Act scope imposes costs on States and localities as 
their own actions, such as transportation improvements, flood con-
trol projects, and drainage ditch maintenance, become subject to 
these new requirements. I am hopeful EPA will formally withdraw 
its proposed guidance and proceed with a formal rulemaking proc-
ess that does respect the limits of law. 

Another important issue that crosscuts the potential work of all 
the nominees before us today is stakeholder involvement. Whether 
it is in the context of providing small businesses a meaningful op-
portunity to participate in the stormwater discharge rulemaking, 
bringing together stakeholders to fix the dysfunctional process of 
Endangered Species Act’s consultation for pesticides approvals, or 
seeking input of property owners and other affected parties when 
EPA intends to settle a lawsuit, the Agency must do a better job 
of conducting its work in a transparent and inclusive manner. 

Again, I would like to thank you all for being here, and I look 
forward to the questions. Thank you. 

[The prepared statement of Senator Fischer follows:] 

STATEMENT OF HON. DEB FISCHER, 
U.S. SENATOR FROM THE STATE OF NEBRASKA 

Thank you, Chairman Boxer and Ranking Member Vitter, for holding today’s 
nomination hearing. Thank you, nominees, for being here and for your willingness 
to serve the public. 
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I am pleased that we have a native Nebraskan, Ken Kopocis, before the com-
mittee today. I was grateful for the opportunity to meet with him ahead of today’s 
hearing to discuss some of the concerns we have in our State about water issues 
and to talk about the successes and challenges EPA has had under the Clean Water 
Act. 

I appreciated Mr. Kopocis’s acknowledgment that for any given problem, generally 
EPA’s first inclination to address it is with more regulation, and that is not always 
very productive. In Nebraska, particularly in agriculture, we have made tremendous 
environmental progress because of collaborative efforts. Farmers’ and ranchers’ ap-
plication of new technology and conservation practices, for instance, has resulted in 
incredible improvements to our land, air, and water quality. 

These environmental gains are not the result of a permit or a mandate or a paper-
work requirement from a Federal bureaucracy. They are a result of cooperation be-
tween producers and local extension educators and conservation agents. These are 
folks who farmers trust to help implement science-based solutions that improve our 
efficiency and reduce our environmental impact. Nebraskans need an EPA that un-
derstands this and that will look for ways to collaborate—rather than regulate— 
wherever possible. 

Nebraskans also need an EPA that realizes people are the most important re-
source and the goal of environmental protection should not be pursued at the ex-
pense of all others, including housing, jobs, economic development, and individual 
rights. When it comes to measuring our success—especially under the Clean Water 
Act, we need an agency that won’t factor people out of the equation. 

I am particularly concerned about EPA’s proposed guidance to define ‘‘waters of 
the United States,’’ which would broaden the number and kinds of waters subject 
to regulation. Expanding the Clean Water Act’s scope imposes costs on States and 
localities as their own actions—such as transportation improvements, flood control 
projects, and drainage ditch maintenance—become subject to new requirements. I 
am hopeful EPA will formally withdraw its proposed guidance and proceed with a 
formal rulemaking process that respects the limits of the law. 

Another important issue that crosscuts the potential work of all the nominees be-
fore us today is stakeholder involvement. Whether it is in the context of providing 
small businesses a meaningful opportunity to participate in the stormwater dis-
charge rulemaking, bringing together stakeholders to fix the dysfunctional process 
of Endangered Species Act consultations for pesticide approvals, or seeking input of 
property owners and other affected parties when EPA intends to settle a lawsuit, 
the agency must do a better job of conducting its work in a transparent and inclu-
sive manner. 

Mr. Kopocis, Mr. Jones, and Mr. Garbow, thank you again for being here today. 
I look forward to questioning you about how we can work together to address these 
important objectives. 

Senator BOXER. Thank you. 
Thank you all for your comments. We will go now to the panel. 
Mr. Kopocis, this is déjà vu all over again, I hope with a happy 

ending this time. This is a rewrite and we are so happy to see you 
here. Again, I want to thank you for your work in this committee, 
and I just would pray and hope that just given your goodwill and 
the way you work with both sides of the aisle, that hopefully this 
will have a better outcome for you. So please proceed. 

STATEMENT OF KENNETH KOPOCIS, NOMINATED TO BE AS-
SISTANT ADMINISTRATOR FOR THE OFFICE OF WATER, U.S. 
ENVIRONMENTAL PROTECTION AGENCY 

Mr. KOPOCIS. Thank you. Thank you, Chairman Boxer. Good 
morning to you, Ranking Member Vitter, and other members of the 
committee. 

Before I begin my prepared remarks, I would like to acknowledge 
who are with me here today. My wife Chris. She has been my wife 
for 33 years. My daughter Kim, who is the mother of the most de-
lightful 3-year-old little girl you would ever want to meet, or at 
least I would ever want to meet, and Hayden Payne. My son Jeff 
and his wife Taylor are not able to be with us today, and they are 
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the parents of the cutest 6-week-old little girl that you would ever 
want to meet. 

I am honored and humbled to appear before you today. I have 
many memories of sitting in this very room as either a Senate or 
a House committee staffer, and that was during my nearly 27 years 
on Capitol Hill. While I have sat at this table many times in delib-
erations and discussions, this is a distinct perspective. 

The greatest rewards in my career have been in assisting both 
Senators and Representatives in developing bicameral, bipartisan 
legislation to address the Nation’s critical water resources and 
water quality needs. 

However, despite those accomplishments and their many re-
wards, it is my greatest privilege to sit before you as the Presi-
dent’s nominee for the Assistant Administrator for EPA’s Office of 
Water. If I am confirmed, I hope that I can fulfill both the Presi-
dent’s and Administrator McCarthy’s confidence in me. 

I have spent the majority of my professional life working to ad-
dress the Nation’s most serious water needs. These include success-
fully working on eight Water Resources Development Acts; the 
Water Quality Act of 1987, which Senator Cardin mentioned, to 
strengthen the Nation’s commitment to clean water; protecting and 
restoring the Everglades and the Florida Keys; ending the practice 
of using our oceans as dumping grounds for sewage sludge and gar-
bage; the oil pollution prevention, preparedness and response ac-
tivities following the tragic spill of the Exxon Valdez in 1989; and 
developing targeted programs for the Great Lakes, Chesapeake 
Bay, Long Island Sound, California’s Bay-Delta estuary, Lake Pont-
chartrain and the Gulf of Mexico, the Tijuana River Valley, San 
Diego’s beaches, and the U.S.-Mexico border region. 

I am proud to have had a role in protecting the Nation’s beaches 
and restoring our economically vital estuaries, addressing the im-
pacts of invasive or non-indigenous species, and cleaning up haz-
ardous waste and returning our Nation’s industrial legacy to pro-
ductive use through the Nation’s Brownfields program. 

Now, the Nation has made great strides in protecting public 
health and enhancing the environment while simultaneously grow-
ing the economy, but we have yet, as a Nation, to achieve the objec-
tive established by Congress in 1972 of restoring and maintaining 
the chemical, physical, and biological integrity of the Nation’s wa-
ters. If approved by this committee and confirmed by the Senate, 
it is my intent to work with all toward achieving that objective for 
this and future generations. 

In my work on the Hill, I had the privilege of working on legisla-
tion that, while sometimes controversial, always enjoyed bipartisan 
support. I learned that true success requires ensuring cooperation 
and collaboration among all interested and necessary parties. I 
have always attempted to approach issues with an open mind, 
interacting with members of the public, State and local officials, 
and interest groups on legislative and program development and 
implementation issues; and analyzing facts and the law to develop 
solutions to national and local problems. 

Chairman Boxer and Ranking Member Vitter, your recent work 
on the Water Resources Development Act of 2013 is a tangible 
demonstration of working together for a common goal. 
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I learned on Capitol Hill that your allies do not always have the 
correct answer, and that the advocates on the other side of an issue 
are not always wrong. It should be possible to achieve one’s stated 
goals and respect the legitimate perspective of others in the debate. 
I have observed too often that people hear, but do not listen. If ap-
proved and confirmed, you can count on me to listen to all perspec-
tives and views in the debate. 

I believe that we all share a common goal of clean and healthy 
waters. We demand the confidence that when we turn the tap any-
where in the United States, that there will be an abundant and 
safe supply of drinking water. We can restore and protect our pre-
cious resources such as the California Bay Delta, Everglades, 
Chesapeake Bay, Lake Pontchartrain and the Gulf Coast, the 
Great Lakes, and the Long Island Sound. We can swim at our 
beaches and eat the fish that we catch. And we can create opportu-
nities for the next generation that exceed those that were present 
for us. 

Thank you, and I welcome any questions that you may have. 
[The prepared statement of Mr. Kopocis follows:] 
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Senator BOXER. Thank you so much, Mr. Kopocis. 
Mr. Jones. 

STATEMENT OF JAMES JONES, NOMINATED TO BE ASSISTANT 
ADMINISTRATOR FOR THE OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY 

Mr. JONES. Good morning Chairman Boxer, Ranking Member 
Vitter, and other members of the committee. 

I am greatly honored to appear before you today as President 
Obama’s nominee for Assistant Administrator of the Office of 
Chemical Safety and Pollution Prevention at EPA. 

With me today are my wife, Amalia, and our daughter Lena. Our 
son Marcellus is away at soccer camp, so he is unable to be with 
us here today, but I am sure his sister will fill him in on all the 
excitement. 

For 26 years, I have served as a career employee of EPA. The 
majority of this time has been spent in furthering chemical safety. 
Over 17 years ago, I was engaged in the development of the Food 
Quality Protection Act. This law, which passed with bipartisan sup-
port, required EPA to evaluate all food use pesticides against a risk 
based standard within 10 years. Although few thought the Agency 
would be able to meet such an ambitious schedule, we did just that. 
Although some pesticides were completely eliminated from use in 
the U.S., for many others, EPA, working with stakeholders, was 
able to find common sense, cost-effective ways to reduce exposure 
and meet the rigorous safety standard. I am proud to have played 
a role, along with many other dedicated and talented EPA staff, in 
ensuring food safety in the United States. Some of the most salient 
lessons I learned in this experience were the importance of sound 
science as the underpinning of our decisions and the power of 
transparency in our processes. 

More recently, my efforts in furthering chemical safety have fo-
cused on the implementation of the Toxic Substances Control Act, 
or TSCA. At the beginning of the Obama administration, I was an 
active participant in the development of the Administration’s prin-
ciples for TSCA reform. It has been very encouraging to see similar 
principles articulated by industry and public interest stakeholders. 
I look forward to working with this committee on modernizing 
TSCA to ensure the safety of chemicals in consumer and commer-
cial products. 

As important as TSCA reform is to a robust chemical safety pro-
gram in the U.S., I believe it is important for EPA to use the exist-
ing tools it has to ensure chemical safety. We are assessing the risk 
for those chemicals which we know present hazards and to which 
we know people are exposed. We have developed a workplan for 
these chemicals and have published the first five draft risk assess-
ments. More risk assessments are coming. We are also increasing 
the availability and the accessibility of information so that manu-
facturers, their customers, and the public can make informed 
choices about chemicals and products. Last year we published the 
first ever Safer Chemicals Ingredients List, which now has over 
600 chemicals, and we are adding to this list. In the coming weeks, 
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we will launch a website that will allow industry and the public 
easier access to health, safety and other data on TSCA chemicals. 

I also believe that preventing pollution in the first place is a pref-
erable approach to achieving chemical safety. Over the years, I 
have promoted and participated in programs that work with indus-
try and the public to make environmentally preferable choices. 
These programs have payoffs that far exceed the minimal resources 
used to initiate them. 

I am proud to have had a role in furthering chemical safety of 
this Nation. Ensuring chemical safety, maintaining public con-
fidence that EPA is protecting the American people and our envi-
ronment, and promoting our global leadership in chemicals man-
agement remain top priorities for me. If confirmed, I look forward 
to working with this committee, especially in the area of TSCA re-
form. 

Thank you, and I appreciate your questions. 
[The prepared statement of Mr. Jones follows:] 
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Senator BOXER. Thank you. 
And Mr. Garbow. 

STATEMENT OF AVI GARBOW, NOMINATED TO BE GENERAL 
COUNSEL, U.S. ENVIRONMENTAL PROTECTION AGENCY 

Mr. GARBOW. Thank you, Chairman Boxer. 
I would first like to express my appreciation to you and Ranking 

Member Vitter for holding the hearing. I am also grateful to those 
committee members and their staff who met with me in anticipa-
tion of this hearing. 

I would like to take a moment to recognize and thank members 
of my family, some of whom are here with me today. My wife, 
Nancy Anderson, my son Tai, my daughter Cady. My oldest son 
Dylan is hopefully having a great time at sleep-away camp, so is 
not here today. My folks, Mel and Dene, and my sister Rachel. To 
each of them, I am grateful for their love, support, and sacrifice for 
allowing me to do what I think is important and worthy of my kids. 

I am also honored that President Obama has nominated me to 
serve as General Counsel for the U.S. Environmental Protection 
Agency and, if confirmed, will do my utmost in helping the Agency 
keep the promise of its vital mission, with fidelity to the law, and 
will always strive to earn and hold the confidence of the President 
and of Administrator McCarthy in leading the Office of General 
Counsel. 

My legal career has spanned over 20 years, with a focus on envi-
ronmental law, and I have held numerous positions in both govern-
ment service and in the private sector. I should say that every cli-
ent I have had and every stop I have made along the way has 
made me a better lawyer, a better manager, and a better public 
servant. 

In 1992, I joined EPA’s Office of Enforcement and from that 
perch learned about the inner workings of Agency rulemakings and 
saw both the challenges of implementing many provisions of our 
environmental laws, but also the many successes that result from 
working with Federal, State, and local partners and other stake-
holders to ensure that the benefits and protections of our environ-
mental laws are more fully realized. 

In 1997 I joined the Justice Department and because a pros-
ecutor in the Environmental Crimes Section. I thought then, as I 
do now, that serving in that capacity carried with it an awesome 
responsibility: to prosecute cases on behalf of the United States 
with integrity, with constant attention to detail, but also to decline 
matters when justice so required. 

When I left the Department of Justice in 2002, I then worked as 
a Junior Partner and a Partner, respectively, at two law firms. I 
had the opportunity to represent individuals, small and large busi-
nesses; I provided legal counsel in the homes, businesses, and 
board rooms of clients; I advocated in courts across the Country, 
and the opportunity to work in the private sector, for me, enhanced 
my professional growth. I gained a better understanding of how 
and why the legal issues that I confronted, whether large or small, 
were consequential for each of the individuals and businesses with 
whom I worked, and that is a lesson I carry with me today. 
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In 2009 I had the privilege of returning to EPA, where I pres-
ently serve as Deputy General Counsel. I should note that, upon 
my return, I received an email from a colleague that simply said, 
‘‘Welcome home.’’ And it was a sentiment that reminded me of my 
deep commitment both to the mission of EPA and makes even more 
humbling the occasion of my nomination. 

In the past 4 years, I have worked on significant matters with 
nearly every office in the Agency, on issues that have touched each 
of its regions and all of your States. We have worked closely with 
our esteemed colleagues in the Justice Department to defend the 
Agency’s actions when challenged in the courts of law and, above 
all, it has been my pleasure and privilege to work with and help 
to lead the extraordinarily talented and dedicated lawyers and 
other professionals who work in EPA’s Office of General Counsel. 

In every instance where I or the Office have been called upon to 
render legal advice, we have adhered to the principles that our 
legal analysis and judgment must be presented with candor, be un-
varnished, and always directed to the faithful implementation and 
administration of our Nation’s environmental laws. The key envi-
ronmental laws are, by design, confining in certain respects regard-
ing Agency action, but other provisions of law allow for greater dis-
cretion, placing great weight on scientific findings and the judg-
ment of the Administrator. But in either case, I think the Office 
of General Counsel must continually challenge itself to confront 
and account for any ideas, interests, or perspectives that may shed 
light on both well-trodden and new legal paths available to achieve 
the goals of our laws. 

So, if confirmed, I look forward to engaging constructively with 
Congress, with stakeholders, and with members of the general pub-
lic on matters that are within the purview of the Office of General 
Counsel. I commit to listen carefully to all who may seek to ad-
vance legal arguments or interpretations that can help our Office 
provide sound legal advice to Administrator McCarthy, our clients 
within EPA, and others within the Administration. 

Thank you again, Chairman Boxer, Ranking Member Vitter, and 
the other distinguished members of the committee, and I welcome 
any questions that you might have. 

[The prepared statement of Mr. Garbow follows:] 
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Senator BOXER. Thank you so much. So I just want to thank col-
leagues for being here today because I just can’t imagine how any-
one here listening to each of you could question your qualifications, 
your experience, and, frankly, your humility that you bring to the 
table; and it is so refreshing and I am so hopeful we can make this 
work for you and for your families. 

I also want to ask the families and the friends who are here with 
our nominees to stand, if they would, for a moment. Please stand 
up, family and friends. And to the young people who are here, we 
are just so proud of your family member for taking on this chal-
lenge, and I thank all of you for being here today because you 
make your sacrifices. Please sit, and thank you very much. 

I want to start with our legal counsel. 
Mr. Garbow, what impresses is the breadth of experience that 

you have, particularly as I listen to my colleagues on the other 
side, their concerns, because I think the fact that you did take a 
break and you did go to the private sector should give them a good 
feeling that you know how life looks from that side. And I place 
into the record—I know you worked for Wilmer Hale—the breadth 
of their clientele, some of whom were Boeing, Citi Group, Chrysler, 
General Electric, Monsanto, Kodak, and banks, etcetera. And I do 
feel, this is very critical, that when you do your recommendations, 
you said it well yourself, you have to be, of course, confined to the 
law, but there are times when you will make a decision that is your 
best reading of it and how it will work best. 

So I am going to ask you this question: Is it the job of the general 
counsel to make policy or to advise policymakers on the applicable 
legal requirements when implementing our Nation’s environmental 
laws? 

Mr. GARBOW. Thank you, Chairman Boxer. I don’t think that it 
is the general counsel’s position, if you will, to make policy at the 
Agency. I think lawyers function best, and certainly the general 
counsel, I think, functions best at the Agency when he or she is 
able to provide legal advice to inform and guide policy decisions. 
But I do not view our office as being a house, if you will, for mak-
ing such decisions. 

Senator BOXER. That is very important to our colleagues and to 
all of us, because that is the point, and that is why we need some-
one there with your type of background who sees it from all the 
various lenses, and I am hopeful that you will gain support for this 
position. 

Mr. Jones, as you heard, we are going to take a look at reforming 
TSCA. There are two recent bills that were introduced, both by 
Senator Lautenberg, and other bills that have been reported on 
TSCA in other committees. We are going to have an all-day hearing 
next week. And I know you don’t take position on any of the bills, 
but will you be ready to give us the technical advice? Because we 
will be crafting a compromise and we are going to need your help. 
Would you be ready, willing, and able to help us through that, 
given all your experience? 

Mr. JONES. Thank you, Chairman Boxer. I very much look for-
ward to providing the committee any technical advice that you 
need as you craft a TSCA reform bill. 

Senator BOXER. Thank you. 
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And Mr. Kopocis, I just want to say you should be voted out of 
this committee with enthusiasm. And I know people are very con-
cerned, and they should be, and so am I, about the definition of wa-
ters of the United States. We could all come up with our own defi-
nition. I know what I would like mine to be, given my State. I am 
sure Senator Fischer knows what she would like it to be, and on 
and on. Each of us would have our own definition of where there 
should be some Federal regulation. At the end of the day, it is 
going to be done, after you review many, many comments, as I un-
derstand it, that are coming in by the hundreds, if not by the thou-
sands. 

I am not going to ask you a question. I am going to keep the 
record open and I am going to have some written questions for all 
of you to answer, please; about a total of 10 for all combined. 

But when I go back to 2007 and the breakthrough work that 
Senator Inhofe and I were able to do on the WRDA bill, I have to 
tell the committee something. It was Ken Kopocis who said Lou-
isiana is in trouble. It was Ken Kopocis who said we need to look 
at how we can help them post-Katrina. You know, it wasn’t easy 
for a lot of us, we all have our problems, but it was Ken Kopocis 
who said this is what you really need to do. It had nothing to do 
with partisanship or anything else. 

And I remember your work getting that done, it was so difficult, 
and working with all of us to get it done. So I would just hope, 
again, that when we come down to—people can vote no in protest. 
Lord knows I have done that enough times in my life, voted no in 
protest. But we need to move these through. Right now I know, 
Ken, you are working as a consultant, as I understand it, to the 
EPA, and we have an acting person. That is terrific, but I think 
when there is frustration—and I feel it here in the committee, and 
I don’t have any problem with it because, indeed, these are very 
important issues—you want someone that you can go to who has 
that confirmation behind him or her so you can hold them account-
able. So I am hopeful that we will move all of these quickly, these 
nominees. 

Senator Vitter. 
Senator VITTER. Madam Chair, Senator Inhofe has to go to an-

other engagement, so I am going to let him go now. 
Senator BOXER. Sure. 
Senator INHOFE. Thank you, Madam Chairman, and thank you, 

Senator Vitter. 
Mr. Garbow, in our meeting that we had in my office, we had the 

opportunity to discuss the 6th Circuit Court decision I mentioned 
in my opening statement. I trust you have had an opportunity to 
review that case since that time. Now, since the letter of the law 
and the court’s opinion are so clear, what is your position now? Are 
you going to be willing to expand the 6th Circuit decision nation-
wide so that there is a clear regulatory standard? And the reason 
I ask that, I mentioned that in my opening statement, I also men-
tioned that there are other cases where the reverse was true. So 
what is going to be your attitude now in that case? 

Mr. GARBOW. Senator, thank you for the question, and I do recall 
discussing this at our meeting and I did, as I said I would, under-
take to find out more about both the case and the memo that you 
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describe. As you know, the case dealt with the circuit court’s inter-
pretation of an Agency regulation dealing with the relationship, if 
you will, between an oil and gas sweetening plant and some wells 
for purposes of a determination; and there was, I think, after that 
circuit decision, with counsel of the Justice Department and obvi-
ously discussions with the client, a decision made, as evidenced by 
a memo that you referenced, to only apply that decision within the 
6th Circuit. 

I should point out that I don’t think that that practice, if you 
will, is limited to either our Agency or, for that matter, this Admin-
istration; it, I think, finds support as well in just the general notion 
of the Federal system, where different circuit courts approach 
things differently, as you may have heard, a law of a circuit, things 
are different. 

So what I can commit, Senator, to do is to go back to that memo. 
I understand that it was to be conveyed to States and potential 
permit applicants to see how it is being implemented, if you will, 
elsewhere in the Country. Certainly, in future instances like this, 
if confirmed, I would look very carefully at the pros and cons for 
taking this approach. I think, above all, my concern, Senator, if 
confirmed, would be not only to ensure that we got some consist-
ency and a good understanding of why we are applying decisions 
one way versus the other, but primarily to make sure that the 
Agency operates, again, as Senator Vitter has pointed out, in a 
transparent way; that we communicate with clarity. 

Senator INHOFE. OK, I am really sorry, but my time has almost 
expired just on this one answer. Is it yes or no? 

Mr. GARBOW. I will go back and look at the memo, Senator, and 
explore the case. I cannot commit right now. 

Senator INHOFE. OK. That is fine. 
Senator Cardin mentioned, Mr. Kopocis, you and I, actually, we 

came in the same year, so we were with you in 1987. It has been 
a long friendship, I might add. You are aware that agencies tried 
to link the hydraulic fracturing to groundwater contaminations 
three different times. I mentioned this, Pavilion in Wyoming, 
Debbick in Pennsylvania, Range Resources. And then, of course, 
Senator Crapo talked about the most egregious case out there. And 
this is the same question that I asked Lisa Jackson some time ago. 
Are you aware of any documented cases of groundwater contamina-
tion being definitively caused by hydraulic fracturing? Short an-
swer, if you would, please. 

Mr. KOPOCIS. No, I am not. 
Senator INHOFE. Thank you very much. 
I have a question for all three of you having to do with the sue 

and settle issue. It has really been concerning to me, but I was en-
couraged that the Agency recently allowed the National Association 
of Manufacturers to be at least somewhat involved in a recent law-
suit involving the development of the new ozone standard. The 
question for all three of you, and, if you would like, you can go 
ahead and answer it for the record, but be really definitive. Will 
you commit to engaging with industry groups that will be affected 
by settlement agreements with non-Governmental organizations 
before those agreements have been entered into? If you would like 



119 

to give me a short answer now, that is fine; if not, for the record 
would be fine. 

Mr. GARBOW. If I may, Senator, with respect to your question, I 
will commit to have, if confirmed, an open door and respond to any 
requests to meet and—— 

Senator INHOFE. OK, that is a good answer. That is a good an-
swer. 

Anybody else agree with that? 
Mr. KOPOCIS. Well, I would say that that has been my track 

record. I have always been willing to listen to anybody’s point of 
view, and that would certainly continue if I were confirmed. 

Senator INHOFE. I appreciate that very much. 
Mr. Jones. 
Mr. JONES. Same answer applies to myself. Thank you, sir. 
Senator INHOFE. Very good. 
Thank you very much, Madam Chairman. 
Senator BOXER. Thank you so much, Senator. 
Senator Whitehouse. 
Senator WHITEHOUSE. Just to follow up on Senator Inhofe’s ques-

tioning. I assume that in the case of litigation that is brought by 
corporations and by industry and by polluters and so forth, that 
you would be equally willing, on a reciprocal basis, to make sure 
that whatever courtesies are offered industry in environmental liti-
gation, the same courtesies are offered to environmental organiza-
tions in corporate-driven litigation. 

Mr. GARBOW. Senator, I can commit to basically look with neu-
trality, if you will, as to each complaint. It really doesn’t matter, 
I think, to the Agency, nor would it to me, if confirmed as general 
counsel, whether a plaintiff comes from an industry trade associa-
tion or an environmental group. I think that, in applying the law, 
we need to both, in rendering our own legal judgments and work-
ing with the Justice Department, be both impartial and treat each 
side, if you will, with equal respect. 

Senator WHITEHOUSE. Mr. Kopocis, as you know from our discus-
sion in my office, I am concerned about the problem of stormwater 
runoff into Narragansett Bay. We have spent, I don’t have the 
number ready to mind, but I want to say north of $160 million in 
our State to build a combined sewer overflow facility that can pro-
tect the Bay. We are now seeing significant improvements. The line 
above which you are not allowed to keep shellfish you have caught 
has moved north. The line above which it is not safe to swim has 
moved north. The Blackstone River and the Providence River have 
been opened to fishing. So we are moving in the right direction, but 
we have virtually all of Narragansett Bay, but only 40 percent of 
the watershed. And if our friends in Massachusetts continue to 
dump stormwater runoff into the rivers that flow through Rhode 
Island and into our Bay, they get the benefit of not having to spend 
the money; we pay the price with our Bay. It is a little bit like 
being a downwind State under the Clean Air Act, where the dirty 
States upwind enjoy burning cheap goal, they build great big 
smokestacks so that their people are protected and they dump their 
pollution on my State and we end up with kids in the hospital in 
my State. Not a great circumstance. 
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So on the water side, particularly in light of the delays we have 
seen in the Chesapeake rule that had been the subject of an agree-
ment with an organization down here, where do we stand and how 
are we going to move forward on stormwater runoff? 

Mr. KOPOCIS. Well, thank you very much for the question, Sen-
ator Whitehouse, and I do recall our good discussion when we met 
in your office. The Agency is actively working on revisions to its 
stormwater rule. It is trying to take a new look at the stormwater 
issues and develop new approaches that can provide not only the 
water quality benefits that I believe everybody seeks, but also un-
derstand that there are additional benefits associated with control-
ling stormwater, in some instances which create an incentive for 
these upstream communities that you have in your circumstance to 
undertake efforts to address stormwater. 

The Agency has been working with communities, been working 
with the national associations associated with communities, 
etcetera, to try to develop this suite of options. The Agency is look-
ing to move from the more traditional, what we call the grey infra-
structure, which for years was basically how quickly can you have 
a pipe that takes the stormwater and throws it downstream, with 
little regard for the impacts downstream, and, instead, looking at 
green infrastructure, which retains more of that stormwater onsite, 
lessens downstream flows, and, of course, reduces the amount of 
pollution that might be introduced downstream. 

The Agency has identified a lot of ancillary benefits associated 
with that. As you said, reducing stormwater, but also for CSOs. If 
less water is introduced into the system, there are fewer problems 
with combined sewer overflows. It can also serve benefits such as 
groundwater recharge, reduced flooding, reduced erosion and silta-
tion. Recreational values. Many communities are moving back to 
the water and they want to take advantage of those kinds of val-
ues. Improved air quality, reduction—— 

Senator WHITEHOUSE. So what will you be doing to achieve those 
values with the stormwater runoff rules? 

Mr. KOPOCIS. Well, in the stormwater runoff rule, what we are 
trying to do is fashion a way to encourage those kinds of activities 
that will keep stormwater where it falls, rather than have it be 
rapidly sent downstream. In your instance, I know a good deal of 
the runoff for Rhode Island comes from Massachusetts. 

Senator WHITEHOUSE. Short of filing an original action in the 
U.S. Supreme Court and suing them directly under the Constitu-
tion, you are all we have got. That is why EPA is important and 
I look forward to working with you on this. My time has expired. 

Mr. KOPOCIS. Thank you very much. 
Senator BOXER. Senator Vitter. 
Senator VITTER. Thank you, Madam Chair. 
Mr. Kopocis, would you agree that this waters of the United 

States issue is certainly very significant and important by any 
standard and is a significant threshold jurisdictional issue? 

Mr. KOPOCIS. Yes, sir, I would. 
Senator VITTER. Given that, what is the argument for deciding 

this by mere guidance? What is the advantage, apart from ease for 
EPA, apart from minimizing legal ability to challenge whatever 
EPA comes up with? 
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Mr. KOPOCIS. Well, thank you for the question, Senator. I think 
that the decision of the Agency to move forward on guidance was 
made with the belief that it would most benefit both the regulated 
community and the regulators to provide some greater clarity in 
the application of the jurisdiction of the Clean Water Act following 
the two decisions of the Supreme Court in SWANCC and Rapanos. 

Senator VITTER. I don’t want to interrupt you; you can certainly 
finish your answer, but I want to be cognizant of the time. But my 
specific question is why guidance and not a formal rulemaking, 
given the clearly significant nature of this decision? 

Mr. KOPOCIS. Senator, the decision to move forward on the guid-
ance was made before I was with the Agency, and the Agency has 
also been simultaneously moving to develop a rule. I should always 
point out that both the guidance and the rule would be an action 
done jointly by both EPA and the Army Corps of Engineers, since 
it is a program which is jointly administered by the two agencies. 
But the agencies are moving forward to develop a rule to submit 
to OMB that would then be put out for public notice and comment. 

Senator VITTER. What is your understanding of the reason they 
are doing this by guidance, at least first? Even though it predates 
you, what is the advantage of doing that versus what would seem 
to be natural for something this significant, which is a rulemaking? 

Mr. KOPOCIS. The use of guidance, of course, is not unusual. Fol-
lowing the two Supreme Court cases, the prior administration 
issued guidance to try to help the regulated community understand 
the impact of those decisions. It is administratively easier to issue 
guidance, and my understanding was that both agencies were seek-
ing to provide greater clarity in a more timely fashion, and then 
would follow up with formal rulemaking action. 

Senator VITTER. What is the specific legal authority for doing 
something this significant by guidance? 

And I would ask Mr. Garbow to answer the same question. 
Mr. KOPOCIS. Well, the Agency has general authority to issue 

guidance or to issue other interpretive documents associated with 
both the statutes or the regulations that it administers, so that 
would have been the authority. I am unaware, and I will defer to 
our Office of General Counsel, but I am unaware of any specific 
statutory authority in the Clean Water Act in relation to guidance. 
There is specific authority in the Clean Water Act for the Agency 
to issue regulations. 

Senator VITTER. Mr. Garbow, what is the specific authority for 
doing something this significant by guidance? 

Mr. GARBOW. Senator Vitter, I don’t have a different answer than 
Mr. Kopocis gave. My understanding is that the authority to issue 
the guidance can be found in part perhaps in the Administrative 
Procedure Act. But I am unaware of anything, for example, in the 
Clean Water Act that speaks directly to the selection of a guidance 
versus a rulemaking as a mechanism. 

Senator VITTER. There is certainly specific language in the Clean 
Water Act regarding rulemaking, correct? 

Mr. GARBOW. I believe that is correct, of course. 
Senator VITTER. OK. Well, again, this is extremely troubling for 

all of us on the Republican side, and I think you hit the nail on 
the head when you said, in your last answer, Mr. Kopocis, that it 
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is easier for the EPA. It sure is. There is a lot less opportunity for 
input and challenge, and it is easier for the EPA. That is not com-
pelling, in my mind. 

Mr. Kopocis, on the issue of Pebble Mine, we are also very, very 
troubled by this preemptive watershed assessment, which is com-
pletely unnecessary, not mandated by the law. How much money 
has EPA spent to date on this preemptive watershed assessment? 

Mr. KOPOCIS. Senator, my understanding is that the agency, 
through earlier this year, has spent approximately $2.4 million in 
external costs. I do not know of an estimate of internal cost to the 
Agency. 

Senator VITTER. OK. That is the figure I have for external con-
tract work. Also, $170,000 on a conference for peer reviewers. But 
you are right, that doesn’t include anything internal. That is very 
significant, so what is the rationale for doing something that is not 
mandated, that is not necessary, and that is preemptive? 

Mr. KOPOCIS. Well, approximately 3 years ago the Agency was 
petitioned by a number of residents and entities in Alaska to exer-
cise its authority under 404 to stop a permit from being issued for 
a proposed Pebble Mine. The agency chose to not favorably respond 
to that petition, but instead decided to take up the assessment, 
which is currently underway. It was based in part upon the level 
of interest associated with that proposed mine, the size of the pro-
posed mine, and the significance of the resources in the Bristol Bay 
watershed that could be affected. 

Senator VITTER. Well, again, in closing, Madam Chair, let me 
just say that this is completely preemptive and unnecessary, and 
we think it would be far more constructive for the EPA to do what 
is in the law, react to a specific permit application. 

Senator BOXER. Thank you, Senator. 
Senator Fischer. 
Senator FISCHER. Thank you, Madam Chair. 
Mr. Kopocis, I am sure that you understand the concerns that 

our farmers have with the guidance proposal that Senator Vitter 
was talking about. I would like to ask you about a document that 
I found on your website that states that agricultural exemptions 
will remain under the proposed guidance. Are you familiar with 
that document? It is the Agricultural Exemptions Remain. 

Mr. KOPOCIS. OK. I am not sure exactly what document, but I 
am very familiar with the agricultural exemptions that are in the 
Clean Water Act, yes. 

Senator FISCHER. OK. 
Madam Chair, if I could have that entered into the record, the 

document. 
Senator BOXER. Without objection, so ordered. 
[The referenced document follows:] 
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Senator FISCHER. Thank you so much. 
The document states in part, ‘‘The guidance does not address the 

regulatory exclusions from coverage under the CWA for waste 
treatment systems and prior converted crop land, or practices for 
identifying waste treatment systems and prior converted crop 
land.’’ 

So, based on that statement, I am not clear whether the well-rec-
ognized regulatory exemption for prior converted crop lands would 
remain in place under this proposed guidance. Can you tell me if 
the guidance is going to affect that in any way for the prior con-
verted crop lands exemption? 

Mr. KOPOCIS. Well, I can say, of course, a final guidance docu-
ment has not been issued, but there has been no attempt in either 
the draft guidance or in the documents that are currently under 
consideration to in any way adversely affect the current exemptions 
for prior converted crop land. 

Senator FISCHER. So you are telling me that exemption would 
still remain for that prior converted crop land, in your opinion right 
now? 

Mr. KOPOCIS. Yes. That is the current working theory within the 
Agency, yes. 

Senator FISCHER. OK. What if you have prior converted crop land 
and it is converted to a non-agricultural use? Would the farmer 
lose that exemption just because he decides that he is going to use 
his property in another manner? 

Mr. KOPOCIS. Well, the nature of the exemption would depend on 
what that post-crop activity might be. There might be a need for 
a permit or it may be an activity which continues to not need a per-
mit. 

Senator FISCHER. Can you give me an example of what an activ-
ity would be that wouldn’t require a permit? 

Mr. KOPOCIS. Well, there are a number of exemptions from the 
permit program from the 404 permit program that are in Section 
404(f). They are a variety of activities associated, a lot of them sub-
stantially associated with agriculture, but others have to deal with 
maintenance of stormwater ditches. Those kinds of things are also 
activities which would not need a permit, irrespective of whether 
the land was in an agricultural use or not. 

Senator FISCHER. Thank you. In February, the EPA released a 
draft of its national rivers and stream assessment, and it attempts 
to survey the ecological conditions of streams and rivers throughout 
the Country. As EPA’s headline in a press release announced to the 
American public, the Agency found in the assessment that more 
than half of the Nation’s rivers and streams are in poor condition, 
and the EPA’s Office of Water Acting Assistant Administrator 
Nancy Stoner stated that America’s streams and rivers are under 
significant pressure, although she didn’t elaborate, necessarily, on 
who or what is putting pressure on these waterways. The implicit 
suggestion, from reading that report, is that agriculture and indus-
try are the culprits. 

I have a problem with that assessment. I think to determine 
water quality conditions across the Country, when we looked at 
that, EPA compared the sampling results with conditions at least 
disturbed sites around the Country in different regions, and accord-
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ing to the EPA, this least disturbed benchmark standard is defined 
as those sites that are least disturbed by human activities, so it is 
water bodies where humans really aren’t. I think that creates a 
problem on how the assessment is made. 

Do you think that that needs to be looked at, on what benchmark 
we are using so it gives us a more realistic assessment? 

Mr. KOPOCIS. Senator, thank you. I know that there have been 
a number of questions raised about the way EPA developed its 
benchmarks for conducting the water quality assessment. If con-
firmed, I can commit to going back, asking our people to take an-
other look at that and reconfirming what is the appropriate way for 
EPA to set benchmarks for conducting this assessment. But as we 
all know, it has been very important for many years to answer the 
question of how well are we doing, and I think that was a big com-
ponent of what the Agency was trying to do. I think it is very valu-
able information and I can commit to working with you on that. 

Senator FISCHER. Thank you so much. I appreciate it. 
Thank you, Madam Chair. 
Senator BOXER. Thanks. Coming from my great State, that has 

so much agriculture, a huge amount, probably 600 different spe-
cialty crops at this point, when land is converted for other uses, for 
example, Senator Fischer, in our case we lose the land, the ag land 
to heavy development. They move right under the county and they 
have to abide by those rules. But if they are going to continue with 
the kind of uses that you describe, I think they can retain the bene-
fits of that zoning. But I thought that question was very important. 

Senator Boozman. 
Senator BOOZMAN. Thank you, Madam Chair. 
We appreciate all of you being here. It is especially good to see 

you, Mr. Kopocis. I enjoyed very much working with you on the 
House side. 

I think the guidance thing really is important. Have past admin-
istrations used guidance when it comes to something like waters of 
the United States in the past, with such high stakes? 

Mr. KOPOCIS. Yes. Both of the Supreme Court cases came out 
during the prior administration, and they twice issued guidance. 
One I believe was in 2003 following the SWANCC decision, and 
then there was another one in 2008 following the Rapanos decision 
of 2006. 

Senator BOOZMAN. OK. I do think that from a public policy per-
spective it certainly would be good to have stakeholder input, those 
that you are regulating, as you bring something out of the impor-
tance of the guidance concerning the waters of the United States. 
In the past there has been a real effort to try and pass a law that 
would do what the guidance says. Congress was not able to do that, 
and it does appear that this is just a way to circumvent the will 
of Congress and I think the will of the public without getting stake-
holder input. 

Mr. Kopocis, the one thing that is a bother to me is it always 
seems like the Agency really touts the fact that they are open to 
the States and the States make the decision, and yet when it seems 
to be a decision that the State doesn’t agree with, then the EPA 
comes down and says, well, this is the way it is going to be. Can 
you talk a little bit about cooperative federalism and maybe give 
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some examples of decisions that when the States do disagree, that 
they should be allowed to go ahead with that disagreement? 

Mr. KOPOCIS. Well, thank you very much for the question. Our 
environmental laws are set up with State partners. As you are 
probably aware, for example, the Clean Water Act, the permitting 
authority for that rests in 46 of the 50 States. So they are the 
front-line entity that administers that Act. There are comparable 
numbers for the Safe Drinking Water Act in terms of ensuring that 
our water supplies are safe. 

EPA and its regional offices, we like to think we work collabo-
ratively with the States. I will not suggest to you that I haven’t 
heard many instances over the years of some frustration on the 
part of the States, but EPA is committed to addressing the unique 
needs of the individual States. I know that there are variabilities 
among our regions and among the States in how the interaction ex-
ists between EPA and the individual States, and, if I am confirmed, 
I am committed to continuing in expanding those availabilities of 
flexibility and a willingness to consider the circumstances of each 
of the States. 

Senator BOOZMAN. So if the State of Arkansas, community in Ar-
kansas, working with the State, came up with a different nutrient 
requirement than EPA, then the State would have the ability to go 
forward with their requirement? 

Mr. KOPOCIS. Actually, nutrients is an example where EPA has 
been very interested in working with States to tailor the nutrient 
requirements for that particular State. As you may know, the 
Agency has been asked to come up with nationwide criteria associ-
ated with nutrients and so far has chosen not to do so. The Agency 
believes that there are opportunities for the individual States to 
address their needs. 

As is the case for the entirety of the Clean Water Act, EPA does 
establish and publish national water quality criteria for a variety 
of pollutants, but States are free to make modifications to that. 
EPA does have an approval role for that, but there are States that 
have chosen to do something other than what EPA may have rec-
ommended. As I said, nutrients is one that is a current issue that 
is of great importance to the States and to water quality nationally, 
and we are working with that. 

Senator BOOZMAN. I don’t mean to interrupt, but one of the frus-
trations I have, in fact, the administrator of D.C. Water was in tes-
tifying not too long ago and he was talking about the requirements 
put on them and the situation of possibly having to implement an-
other requirement that would cost $1 billion for really what I think 
everyone agrees would be very, very little good in the sense of in-
creasing the quality of the water. That is a huge problem; not only 
here, but throughout the Country. Are you aware of that? Will you 
commit to addressing—and, again, you have the difference within 
the regions. 

Mr. KOPOCIS. Yes, Senator. If confirmed, I can commit to con-
tinuing the dialog. I have had the pleasure of sitting in on a meet-
ing with the head of D.C. Water. He has a compelling case which 
he has been making and now, of course, that situation is subject 
to a consent decree which would require participation beyond just 
EPA. 
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Senator BOOZMAN. Thank you, Madam Chair. 
Senator BOXER. Thank you. 
Senator Cardin, your turn for questions. 
Senator CARDIN. Thank you, Madam Chair. 
I thank all of our witnesses for their response to the questions 

that have been asked by the members of the committee. It is inter-
esting. There is going to be different views on this committee on 
the interpretation of laws. On navigable waters, put me down for 
the Senator who believes that traditional understanding is what 
should be done. We should regulate the waters that are appropriate 
for public safety and health and that the Administration is trying 
to move in that direction. 

I also want to just underscore the point, Madam Chairman, that 
I hear Senators on both sides of the aisle talk about the importance 
of predictability, of getting guidance. They say even if we don’t like 
what the rules are, the public has to know what the rules are; and 
I think this Administration is trying to move in that direction to 
give some predictability to the laws. 

But on navigable waters, to me, what we always thought the law 
to be, what the rule should be, made sense, and I would hope that 
we would allow the Environmental Protection Agency to carry out 
its responsibility. 

The three individuals that are before us, their qualifications have 
not been challenged by any member of this committee. The record 
hasn’t been challenged. They are in public service because they be-
lieve in public service, and they want to continue in public service. 
So none of that has really been challenged. 

The challenge appears to be in different interpretations on how 
our laws should be applied. And that is legitimate. It is legitimate 
for us as oversight to deal with that. But we are in much stronger 
position, as the legislative branch of Government, when we have a 
confirmed head of an agency to deal with, rather than acting head 
of an agency. 

And we can go through this again and continue to just have act-
ing heads, and we will continue to hear from the public their out-
rage about the uncertainty and the lack of accountability. We are 
in better shape if we carry out our responsibility. And our responsi-
bility is twofold here, Madam Chairman. One is for us to consider 
these nominations based upon their qualifications. And unless 
there is an extraordinary reason to the contrary, none of which 
have been shown on these three nominees, to allow an up or down 
vote on the floor of the U.S. Senate in a timely manner. 

Then, second our responsibility, and here is where I am going to 
concur with my friends on the other side of the aisle, we have an 
oversight responsibility. We have a responsibility to challenge the 
way that the Administration is administering the laws. We also 
have an opportunity to change those laws, and we should take ad-
vantage of it. And I want to compliment the Chair of this com-
mittee because she has been open to that during her chairmanship. 
She has given every opportunity for us to carry out our responsibil-
ities. 

But I get a little testy on this case because one of the nominees 
has been waiting 2 years. He was nominated 2 years ago. It is not 
like a person we don’t know. We know him well and we respect 
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him greatly on both sides of the aisle. And the challenge has been 
that some don’t like the Agency. Not the person, not the person’s 
view, not the person’s competency; we don’t like the Agency and we 
still believe that we can affect that through the nomination process 
by holding up nominees, which to me makes very little sense. 

So, Madam Chair, I don’t have any specific questions, but I just 
wanted to underscore the point that I think we should carry out 
our responsibility, and I strongly support the three nominees and 
I hope that we can move them promptly to the floor. 

Senator BOXER. Thank you. 
So I am going to ask each of you now to respond yes or nay to 

each of these three questions. 
Senator BOOZMAN. Madam Chair. Madam Chair, could I just ask 

that I have some additional questions? 
Senator BOXER. We are going to have all the questions—— 
Senator BOOZMAN. Not now, but to be submitted. 
Senator BOXER. Oh, I am going to lay that out. We have to get 

all the questions in by Thursday at 5 p.m. I am going to ask the 
nominees please to answer them very quickly. I have begun discus-
sions staff-to-staff with Senator Vitter. We are hoping, if those an-
swers come back and there is some satisfaction here, that we can 
move to a vote. We are hopeful, very hopeful. 

The answers from you, 10 a.m. on Monday. 
But let me close by saying this. I know you are going to laugh 

at this, but for this committee, both sides of the aisle, you are a 
dream team, because Mr. Kopocis has worked on WRDA 2007 and 
worked in the most bipartisan fashion I have ever seen to that 
point. Mr. Jones has served with, I believe, five different Presi-
dents—is that right?—over the years, Republicans, Democrats. And 
Mr. Garbow has shown his interest in public sector/private sector, 
working with some of the biggest corporations. So there is no rea-
son to hold it up. 

So I am going to ask each of you do you agree, if confirmed, to 
appear before this committee or designated members of this com-
mittee and any other appropriate committees of the Congress and 
provide information subject to appropriate and necessary security 
protection with respect to your responsibilities? 

Mr. KOPOCIS. Yes, I do. 
Mr. JONES. Yes. 
Mr. GARBOW. Yes. 
Senator BOXER. Do you agree to ensure that testimony, briefings, 

documents, and electronic and other forms of communication of in-
formation are provided to this committee and its staff and other ap-
propriate committees in a timely fashion? 

Mr. KOPOCIS. Yes. 
Mr. JONES. Yes. 
Mr. GARBOW. Yes. 
Senator BOXER. Do you know of any matters which you may or 

may not have disclosed that might place you in any conflict of in-
terest if you are confirmed? 

Mr. KOPOCIS. No. 
Mr. JONES. No. 
Mr. GARBOW. No. 
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Senator BOXER. OK. I am going to turn the gavel over to Senator 
Cardin because there are colleagues that still want to do some 
more questions. I just want to say, and you can tell from what I 
have said, that I am proud of you all, I am proud of your families, 
and I really am going to do everything in my power to personalize 
this, if it gets to that, to make the case that we need you in your 
positions. 

So, with that, I will call on Senator Vitter for his second round 
and I will give the gavel to Senator Cardin, ask him to move over 
here, if he would. 

Senator VITTER. Thank you, Madam Chairman. 
Mr. Garbow, as you know, a big set of concerns of Republicans 

on the committee has been the need for increased transparency and 
accountability. That touches a number of different issue areas af-
fecting your office, including handling FOIA requests. One of the 
most disturbing emails we came across in doing this work was 
about a FOIA request, and out of your office, the top legal office 
of EPA came an email with regard to a FOIA request: ‘‘Unless 
something has changed, my understanding is that there are some 
standard protocols we usually follow in such FOIA requests. One 
of the first steps is to alert the requester that they need to narrow 
their request because it is over-broad and, secondarily, that it will 
probably cost more than the amount of dollars they agreed to pay. 
Unless and until they respond to that and tell us they will pay 
more, we usually tell them in writing that we are suspending our 
response to their request until they get back to us.’’ 

Now, this was not a suggestion about a specific request. As is 
very clear, this is a description of ‘‘standard protocols.’’ Do you 
think that is appropriate? 

Mr. GARBOW. I do not, Senator, and I can tell you that, if con-
firmed, the only standard of practice with respect to FOIA that I 
will condone and promote in the Office of General Counsel is to 
look at the request and to apply the law. 

Senator VITTER. And in the case of this particular email, what 
was the consequence of this advice and this email coming from this 
individual in your office? 

Mr. GARBOW. I am unfamiliar with the email, Senator, so I don’t 
know what the consequence was. 

Senator VITTER. Well, if you could get back to us regarding any 
negative consequence related to that email because, to date, I know 
of none. 

Mr. GARBOW. I will look into that, Senator. 
Senator VITTER. And that is re-asking a question we sent in writ-

ing 4 months ago and has not been responded to. 
Now, pursuant to sort of discussion related to Gina McCarthy’s 

nomination, EPA has agreed to move forward with mandatory re-
training of their work force on FOIA, on records management, on 
the use of personal email accounts, and you have agreed to issue 
new guidance pending completion of an audit by the inspector gen-
eral. Can you apprise us of the progress of all of that and your com-
mitment to it? 

Mr. GARBOW. Senator, I would be happy to tell you what I know. 
With respect to what I think is the inspector general’s audit deal-
ing with electronic records management, it is my understanding 
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that we have not yet received a final report from them. Our office 
will certainly carefully review it, and I look forward to seeing what-
ever recommendations come from that process. 

With respect to FOIA training, it is my understanding though 
the FOIA training is generally administered through a different of-
fice at the Agency, that we have committed to you and others to 
do Agency-wide FOIA training by the end of this year. I have not 
heard that we are on any other schedule other than that, but I 
don’t have any further information to provide you at this point in 
time. 

Senator VITTER. OK. And what about your personal commitment 
to these exercises? 

Mr. GARBOW. I am absolutely, Senator Vitter, committed to en-
suring that folks in the Agency are well trained, timely trained on 
FOIA and any other matters of legal concern. I will, of course, take 
our responsibilities in the General Counsel’s Office, if confirmed, 
very seriously. So I do think that we ought to pursue these sorts 
of transparency things that I think can enhance the interests of the 
United States. 

Senator VITTER. And will the Office of General Counsel, and you 
personally, be directly involved in all of that? 

Mr. GARBOW. Senator, I will be as involved as I can. I don’t know 
that our office has a pivotal role in each of the items that you have 
mentioned, but I do think we do have a role. We will certainly pro-
vide advice and support, both as needed, and I will make it a spe-
cial effort on my own, if confirmed, to make sure to track and to 
look into those things. 

Senator VITTER. OK, thank you. That is all I have. 
Senator CARDIN [presiding]. Senator Fischer. 
Senator FISCHER. Thank you, Senator. 
I just have a short question for Mr. Jones and Mr. Garbow. I 

didn’t want you to feel left out or that I was slighting you in any 
way, so I wanted you to be included. 

Mr. Jones, I am concerned about the process for granting partial 
exemptions from the chemical data reporting requirements of the 
Toxic Substances Control Act. Although the regulations anticipate 
a review period of 120 days, I know of several people who are still 
waiting for a decision from EPA after more than 600 days. I am 
asking if you will work with the committee to find ways where we 
can reduce this problem, and will you assure timely consideration 
of these petitions? 

Mr. JONES. Thank you, Senator Fischer. Yes, the situation that 
you are describing came to my attention just a week ago or so. As 
you may know, we were, last year at this time, the reporting was 
being required of manufacturers, and as we were focusing on the 
reporting implementation, we lost sight of someone was requesting 
an exemption for the next reporting cycle, which is actually 2013 
to 2016. It has been brought to our attention and we are going to 
work to make a decision on the exemption requests in front of us 
within the next month. But I would be happy to work with the 
committee to ensure that in the future we do not lose sight of time-
ly requests of any form. 

Senator FISCHER. Thank you. As you know, I am new to the Sen-
ate, I am new to the committee, so I find the hearing process need-
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ed for all members to have a chance to ask questions and get the 
responses on the record, so thank you. 

What specifically would you recommend doing to try and expe-
dite that process? 

Mr. JONES. Thank you, Senator Fischer. So in this case I think 
it was really about losing track of something in front of us. The 
other crush of business became a distraction, so it is really about 
ensuring we have appropriate tracking. If this had been in front of 
management, I think we could have disposed of it rather quickly. 
This particular request was not very complex. But having an ap-
propriate tracking system in place would, I think, solve the prob-
lem. 

Senator FISCHER. Thank you, sir. 
Mr. Garbow, I do appreciate you coming to my office, and I ap-

preciated the conversation that we were able to have there. At that 
time I talked about the aerial surveillance over a number of live-
stock operations in the State of Nebraska and the concern that 
those people felt it was a violation of their privacy. But there are 
also concerns because homes are near these operations, so people 
have, I guess, a reasonable expectation of privacy, especially with 
regards to their families and their family home. How would you ad-
dress those concerns and where do you see this going in the future? 

Mr. GARBOW. Thank you, Senator, and I also appreciate the con-
versation we were able to have when we last met. 

I think that I and the Agency takes very seriously the privacy 
concerns expressed by you on behalf of your constituents and other 
Americans, and certainly with respect to the issue of aerial over-
flights the key issue certainly that we in the Office of General 
Counsel need to focus on is what happens, if you will, to any 
records, pictures, etcetera, that result from those activities. I think 
they need to be treated with care. We need to examine, upon any 
request, whether there are any exemptions relating to privacy or 
otherwise that might apply to them, and I think we have to care-
fully apply the law. 

So in terms of where this is heading, the actual overflights are 
not run out of the Office of General Counsel. I am certain that 
there is an important communication element, an element relating 
to stakeholder involvement and understanding, but I also think 
that we need to be very focused on those very privacy concerns that 
you have addressed. 

Senator FISCHER. I guess I would ask you again, though, where 
do you see it headed? Do you know that there was a release of very 
private information, confidential information, from a number of 
people involved in agriculture and that it was called back? That 
doesn’t make it better. It is not all good that you release the infor-
mation and you call it back. So what are you going to put in place 
to make sure this doesn’t happen again? 

Mr. GARBOW. Thank you, Senator. The release that I think you 
are referring to, of course, didn’t happen in connection with over-
flights. 

Senator FISCHER. The overflights, correct. 
Mr. GARBOW. It was a separate information request. 
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Senator FISCHER. But you also commented on the information 
you gained from these aerial surveillance and the privacy concerns 
with those as well. 

Mr. GARBOW. That is right. I think at its core, Senator, the Agen-
cy needs to carefully look at its FOIA practices. I should also note 
that aside from the training that the Agency is undergoing with re-
spect to FOIA, including, of course, the lawful of application of any 
and all exemptions, how we have to look at those, that I have re-
cently learned that our Inspector General’s Office will also be look-
ing into Agency’s practices with respect to release of records. So we 
will look forward to the results of that audit. 

Senator FISCHER. Thank you, and thank all three of you gentle-
men, and thank you to your families for being here today and sup-
porting them. Thank you so much. 

Senator CARDIN. I repeat our thanks for your patience and your 
willingness to put your names forward to serve our Country in a 
very important agency, the Environmental Protection Agency. 

The chairman has already announced the deadlines when ques-
tions can be submitted for the record. We hope members will exer-
cise restraint here so that you can have a somewhat peaceful week-
end, but you never know. 

Again, we thank you and, with that, the committee will stand ad-
journed. 

[Whereupon, at 11:43 a.m. the committee was adjourned.] 
[Additional material submitted for the record follows:] 
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