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U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY

HEARING CHARTER

NSF’s Oversight of the NEON Project and Other Major Research Facilities
Developed Under Cooperative Agreements

Tuesday, February 3, 2015
10:00 a.m. —~ 12:00 p.m.
2318 Rayburn House Office Building

Purpose

On Tuesday, February 3, 2015, the Oversight and Research & Technology
Subcommittees will hold a joint hearing to review the National Science Foundation’s
(NSF) oversight and management of the National Ecological Observatory Network
Project (NEON Project) and other major research facilities developed under cooperative
agreements, On December 3, 2014, the Committee held a hearing on the findings of two
financial audits of the NEON Project conducted by the National Science Foundation’s
(NSF) Office of Inspector General (OIG) and the Defense Contract Audit Agency
(DCAA).! These financial audits raised concerns about how NSF allowed NEON, Ine.?
to use money for typically unallowable expenses such as liquor, lobbying contracts, and a
$25,000 holiday party. In addition, it was discovered that NSF was aware of
questionable and unsupported contingency costs in NEON's proposal, but decided to
move forward with the project regardless.

Considering that the NSF funds a variety of large research projects, it is necessary to
further examine the oversight of American taxpayer dollars to ensure that they are not
spent frivolously.

Witnesses

¢ Dr. Richard Buckius, Chief Operating Ofticer, National Science Foundation
¢ Dr. James P. Collins, Chairman, National Ecological Observatory Network
e Ms. Kate Manuel, Legislative Attorney, Congressional Research Service

Background

As the primary federal agency supporting basic scientific research, the NSF plays a key
role in the construction and operation of major research equipment and facilities. NSF
funds a variety of large research projects, including multi-user research facilities, tools
for research and education, and distributed instrumentation networks. Funding support

! Information on the hearing is available at: http://science house gov/hearing/full-committee-hearing-
review-results-two-audits-national-ecological-observatory -network

* National Ecological Observatory Network Inc. (NEON) is the independent 501(c) (3) corporation created
to build, operate, and manage the network.
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for these projects is coordinated with other agencies, organizations, and countries to
ensure projects are integrated and complementary.

The National Ecological Observatory Network Project

The NEON Project is a continental-scale ecological observation facility with 62 planned
sites across the United States sponsored by the NSF to gather and synthesize data on the
impacts of climate change, land use change, and invasive species on natural resources
and biodiversity over 30 years.’ NSF approved the overall project in late 2009 and the
project manager’s final construction proposal in 201 1. NSF’s review panel
recommended that the budget for contingency costs be increased from approximately $50
million to $74 million, which brought the risk-adjusted total cost for the project to $433.7
million from August 2011 through July 2016.

NEON Audits

Two audits have been completed on NEON. The NSF OIG initiated these audits due to
concerns identified with the NSF’s lack of monitoring of several high-risk projects prior
to entering into cooperative agreements and its failure to routinely review the awardee’s
costs submitted.*

In June 2011, the OIG contracted DCAA to audit NEON’s construction cost proposal.
After several weeks of work, DCAA advised the OIG that it was cancelling the audit
because information supplied by NEON was inadequate to complete the necessary
financial analyses. NSF and the OIG then intervened, enabling DCAA to complete its
audit. However, before the audit was completed, NSF surprisingly accepted NEON’s
cost proposal and authorized the award of $433.7 million.

In September 2012, the audit was finalized. DCAA concluded that NEON’s proposal
was not acceptable as a basis for negotiation of a fair and reasonable cooperative
agreement price. Of the proposed $433.72 million project cost, DCAA described
approximately $102 million as “questionable” and described an additional $52 million of
proposed costs as “unsupportable.” This audit was transmitted to NSF, accompanied by
an OIG written alert about excessive costs and accounting deficiencies for major research
facilities. This alert included a series of recommendations to NSF.

The OIG subsequently commissioned a second DCAA audit of NEON accounting
systems. DCAA completed a draft of this audit in May 2013, but it was not forwarded to
the OIG for review until October 2014, due to internal disagreements within DCAA
about the scope of the audit.

® http://www.neonin.org/about

“See NSF OIG’s testimony before the Science, Space, and Technology Committee on Dec 3, 2014:
http://science house.gov/sites/republicans.science. house.gov/files/documents/hearings/2014%2012%2003%
20-%20Lerner%20Testimony%20-%20NEON_1.pdf
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DCAA auditors found that NEON used management fees to pay for, among other typical
federally unallowable expenses, $112,000 lobbying contracts, $25,000 for a holiday
party, and $11,000/year for coffee services.

However, after months of deliberation, senior management at DCAA concluded that the
detailed information about management fee expenditures by NEON, contained in the
draft audit exceeded the scope of the assigned audit. This information was omitted from
the audit report forwarded to the OIG in October 2014. After resolving several technical
issues, the OIG forwarded the final audit report to NSF in November 2014. As a result of
their investigation, the OIG referred two cases of suspected fraud within NEON to the
U.S. Department of Justice,

Management Fees

“Management Fees” were created in the early 1960s to cover unallowable costs that
might otherwise jeopardize the financial stability of a nonprofit entity. The intent was
that the fees were only to be used for “ordinary and necessary” business expenses.
Concerns have arisen about the use of management fees to cover non-reimbursable costs
for Federally Funded Research and Development Centers (FFRDCs) like the NEON
Project. In its 1982 report, GAO found that awarding a management fee to a quasi-
governmental organization was generally problematic. The report also noted that as early
as 1969, GAO recommended that OMB adopt government-wide guidelines for use of
management fees.®

Nevertheless, OMB has not adopted such guidelines, instead leaving it to individual
federal agencies to devise their own policies for management fees. Until December 24,
2014, the relevant OMB Circulars (A-21 and A-122) concerning treatment of costs under
federal grants and cooperative agreements with non-profit organizations did not address
the allowability of management fees. OMB’s new Uniform Guidance (which replaces
those circulars as of January 1, 2015) addresses management fees only in the context of
forbidding a non-profit entity from deriving a “proﬁt.”7

In response to questions that have arisen regarding specific federal agencies’
management fee policies, GAO noted that federal agencies differ in oversight of
management fees for FFRDCs and recommended that agencies share best practices.8

These cooperative agreements were to build, operate, and maintain NSF’s Major
Research Equipment and Facilities Construction (MREFC) facilities. According to NSF,
it provides management fees to some of its large facility awardees to “facilitate their
basic operations and viability.” NSF permits awardees to use such fees for expenses that
are otherwise non-reimbursable under the Office of Management and Budget’s cost

® The NSF OIG, in a November 14, 2014 report entitled, “White Paper on Management Fees,” describes the
history of management fees for non-profit organizations receiving federal grants, the lack of OMB
guidance, and relevant federal agencies’ policies, including NSF.

¢ GAQ Report, B-146810, Need for Improved Guidelines in Contracting with Government-Sponsored
Nonprofit Contractors,

7 Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal Awards,
Section 200.400(g).

# GAO-09-15 (October 2008)



6

principles. NSF indicated that it currently pays management fees on seven of its
cooperative agreements with non-profits corporations. These fees range from .5% to 2%
of a project’s total cost.”

On December 30, 2014, four weeks after this Committee’s first hearing on the issue, NSF
proposed a new management fee policy.'’ NSF described the need for management fees
for non-profits to pay for otherwise unallowable costs that are considered ordinary and
necessary business expenses. It also included a non-exhaustive list of potentially, though
not expressly stated, prohibited expenses such as alcohol, travel for non-business
purposes, luxury items, and lobbying as set forth in the Uniform Guidance at 2 CFR
200.450. Furthermore, the proposal, while calling for an undefined periodic review, only
reduces the amount of the management fee if the policy is not followed.

By comparison, a recent NASA final regulation prohibits paying a management fee that
is otherwise unallowable under federal guidelines, effective December 13, 2014.'" The
rationale stated by NASA is that according to OMB Uniform Guidance: Cost Principles,
Audit, and Administrative Requirements for Federal Awards, “Federal agencies are only
authorized to pay for allowable, allocable, reasonable, and necessary costs.” Under this
standard, alcohol, excessive parties, and lobbying would be unallowable and thus
prohibited.

In 2011, the Department of Defense (DOD) adopted a slightly different management plan
for FFRDCs that posits management fees may be justified to cover certain non-
reimbursable FFRDC expenses. The main features of DOD’s policy: (1) require grant
recipients to identify and justify each management fee expense in its fee proposal; (2)
prohibit use of such fees for direct or indirect costs; and (3) require the submission of a
comprehensive, annual fee review.

Contingency Costs

In order to keep MREFC project costs from escalating during construction, NSF
instituted a no-cost overrun policy for MREFC-funded projects. “This policy requires
that the total project cost estimate developed at the Preliminary Design stage have
adequate contingency to cover all foreseeable risks, and that any cost increases not
covered by contingency be accommodated by reductions in scope.”'? Program managers
are required to maintain a contingency control log in order to notify NSF of all proposed
uses of contingency funds.

According to the now former OMB Circular A-110, “The Budget Plan is the financial
expression of the project or program as approved during the award process ... Recipients
are required to report deviations from budget and program plans, and request prior
approvals for budget and program plan revisions, in accordance with this section.”

° October 14, 2014 letter from NSF Direstor Cordova to Senators Charles Grassley and Rand Paul.
79 Fed. Reg. 78497 (Dec. 30,2014)

179 Fed. Reg. 67347 (Nov. 13, 2014)

2 National Science Foundation Large Facilities Manual, March 31, 2011, p. 18,
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Allowable contingency funds in a project budget are defined in the now former OMB
Circular A-122 as costs that can be “foretold with certainty as to time, intensity, or an
assurance of their happening.” A project contingency acknowledges that specific items
within an approved project budget plan may be subject to change in cost (e.g.,
construction materials) that cannot be predicted with precision. However, Circular A-
122, asserts that, “Contributions to a contingency reserve or any similar provision made
for events the occurrence of which cannor be foretold with certainty as to time, intensity,
or with an assurance of their happening, are unallowable.”* In this case, NEON included
over $150 million of questionable or unsupportable contingency costs in their proposal.
Given that this is ultimately the American taxpayer’s money, we expect NSF to explain
why they awarded this cooperative agreement knowing that information.

" OMB Circular A-122, pp. 26-7.”
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Chairman LOUDERMILK. The Subcommittee on Oversight and the
Subcommittee on Research and Technology will come to order.

Without objection, the Chair is authorized to declare a recess of
the Subcommittee at any time.

Good morning. Welcome to today’s hearing titled “National
Science Foundation’s Oversight of the NEON Project and Other
Major Research Facilities Developed under Cooperative Agree-
ments.”

Without objection, the Chair authorizes the participation of
Ranking Member Johnson, Ms. Bonamici, Mr. Grayson, Mr. Bera,
Ms. Esty, Ms. Clark and Mr. Beyer for today’s hearing.

In front of you are packets containing the written testimony, bi-
ographies, and Truth in Testimony disclosures for today’s wit-
nesses.

I recognize myself for five minutes for an opening statement.

Good morning. First, I want to thank our witnesses for being
here today. I am looking forward to hearing from each of you on
this very important matter.

We are here today to discuss the National Science Foundation’s
oversight of the National Ecological Observatory Network, also
known as the NEON Project, and other major research facilities de-
veloped under cooperative agreements.

The NSF funds a variety of large research projects, including
multi-user research facilities, tools for research and education, and
distributed instrumentation networks. In December, the House
Science, Space, and Technology Committee held a hearing regard-
ing one of these large research projects, the NEON Project, after
learning about the mismanagement of appropriated funds.

Specifically, the hearing discussed the findings of two financial
audits of NEON conducted by the National Science Foundation’s
Office of Inspector General and the Defense Contract Audit Agency.
One of those audits discovered that NEON was allowed to use fed-
eral money for explicitly unallowable costs, including liquor, lob-
bying, and a lavish holiday party. Both audits of the NEON Project
were initiated by the NSF Office of the Inspector General due to
concerns about the lack of NSF’s review of costs and accounting fi-
nancial controls of major research facilities prior to entering into
cooperative agreements. In fact, during its first audit in 2011,
DCAA had to suspend its audit temporarily as the information sup-
plied by NEON was inadequate to complete the necessary financial
analyses. Of the proposed $433.72 million project cost, DCAA iden-
tified approximately $102 million of these costs as questionable and
identified an additional $52 million of proposed costs as
unsupportable.

The final version of the first DCAA audit was transmitted to the
National Science Foundation in 2012, accompanied by an NSF Of-
fice of Inspector General written alert about the excessive costs and
accounting deficiencies for major research facilities.

A second audit of the NEON Project, which was completed in Oc-
tober of 2014, revealed that NSF approved management fees,
which included paying $375,000 for lobbying, $25,000 for a holiday
party, and $11,000 a year for coffee services. In addition, according
to an October 2014 NSF letter to Senators Grassley and Paul,
NEON isn’t the only cooperative agreement receiving such fees. If
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one project can get away with this, how do we know they aren’t all
frivolously spending hard-earned taxpayer dollars?

As a small business owner and former director of a nonprofit, I
wholeheartedly understand the importance of accountability. The
fact that a nonprofit can treat American taxpayer dollars as profit
without any kind of consequences is absolutely inexcusable. What
is even more inexcusable is that NSF has received warnings about
this kind of irresponsible spending over the past four years and has
not taken adequate measures to resolve the matter. I am not only
interested in learning about how the federal government can and
needs to do a better job with transparency and accountability, but
also how we can ensure that this kind of negligence is not occur-
ring with other cooperative agreements.

Taxpayer money should be spent in a responsible way with the
help of efficient management and oversight. If there are loopholes
out there allowing this type of unethical spending to occur, then we
need to get down to the bottom of it and make sure that it can no
longer happen.

I look forward to today’s hearing, which I anticipate will inform
us on how these types of questionable expenses were charged to the
American people. In the end, though, I hope that this hearing will
inform us on how to provide better oversight and management of
federally funded research projects to ensure that taxpayers can
trust us with their money and know that it will be spent in the
manner intended.

[The prepared statement of Mr. Loudermilk follows:]

PREPARED STATEMENT OF SUBCOMMITTEE ON OVERSIGHT
CHAIRMAN BARRY LOUDERMILK

Good morning. First I want to thank our witnesses for being here today. I am
looking forward to hearing from each of you on this very important matter.

We are here today to discuss the National Science Foundation’s (NSF) oversight
of the National Ecological Observatory Network, also known as the NEON Project,
and other major research facilities developed under cooperative agreements.

The NSF funds a variety of large research projects, including multi-user research
facilities, tools for research and education, and distributed instrumentation net-
works. In December, the House Science, Space, and Technology Committee held a
hearing regarding one of these large research projects, the NEON Project, after
learning about the mismanagement of appropriated funds. Specifically, the hearing
discussed the findings of two financial audits of NEON conducted by the National
Science Foundation’s (NSF) Office ofInspector General (OIG) and the Defense Con-
tract Audit Agency (DCAA). One of those audits discovered that NEON was allowed
to use federal money for explicitly unallowable costs, including liquor, lobbying, and
a lavish holiday party.

Both audits of the NEON Project were initiated by the NSF Office of the Inspector
General due to concerns about the lack of NSF’s review of costs and accounting fi-
nancial controls of major research facilities prior to entering into cooperative agree-
ments. In fact, during its first audit in 2011, DCAA had to suspend its audit tempo-
rarily as the information supplied by NEON was inadequate to complete the nec-
essary financial analyses.

Of the proposed $433.72 million project cost, DCAA identified approximately $102
million of these costs as “questionable” and identified an additional $52 million of
proposed costs as “unsupportable.” The final version of the first DCAA audit was
transmitted to NSF in 2012, accompanied by an NSF OIG written alert about exces-
sive costs and accounting deficiencies for major research facilities.

A second audit of the NEON Project, which was completed in October of 2014,
revealed that NSF approved management fees, which included paying $375,000 for
lobbying, $25,000 for a holiday party, and $11,000 a year for coffee services. In addi-
tion, according to an October 2014 NSF letter to Senators Grassley and Paul, NEON
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isn’t the only cooperative agreement receiving such fees. If one project can get away
\éVlflh tlz)is, how do we know they aren’t all frivolously spending hard-earned taxpayer
ollars?

As a small business owner and former director of a non-profit, I wholeheartedly
understand the importance of accountability. The fact that a non-profit can treat
American taxpayer dollars as profit without any kind of consequences is absolutely
inexcusable. What is even more inexcusable is that NSF has received warnings
about this kind of irresponsible spending over the past four years, and it has not
taken adequate measures to resolve the matter.

I am not only interested in learning about how the federal government can—and
needs to—do a better job with transparency and accountability, but also how we can
ensure that this kind of negligence is not occurring with other cooperative agree-
ments. Taxpayer money should be spent in a responsible way with the help of effi-
cient management and oversight. If there are loopholes out there allowing this type
of unethical spending to occur, then we need to get down to the bottom of it and
make sure that it can no longer happen.

I look forward to today’s hearing, which I anticipate will inform us on how these
types of questionable expenses were charged to the American people. In the end,
though, I hope that this hearing will inform us on how to provide better oversight
and management of federally-funded research projects to ensure that taxpayers can
trust us with their money and know that it will be spent in the manner intended.

Chairman LOUDERMILK. I now recognize the Ranking Member,
the gentlelady from Texas, for an opening statement.

Ms. JOHNSON OF TEXAS. Thank you, Mr. Chairman. Before I
begin my formal statement, I simply want to say that as of this
morning, we have two additional Members assigned to this Com-
mittee, so we will be able to organize later this week, and we will
be ready to act as Subcommittees.

Let me thank you, and I want to start by saying that I join all
my colleagues in expressing my dismay that NEON used its man-
agement fee to pay for lobbying and alcohol and employee morale.
I think we can all agree that we cannot support these actions. I
also want to recognize NSF and NEON for adopting reasonable
limi;cls on what their management fee can be spent on going for-
ward.

There is no doubt that some of my colleagues see advantage in
the negative headlines that have come with the NEON story be-
cause they can point to those confused claims as evidence that NSF
is not a careful steward of taxpayers’ dollars. This situation might
even be viewed by some as justifying the Chairman’s continued ef-
fort to question peer-reviewed NSF grants for studies that the
Chairman thinks sound funny.

That said, I want us all to fully appreciate where the pursuit of
NEON may lead. Across the government, management fees have
always been treated the same as profit—that is, they are the com-
pany’s money. In that regard, I would note that our staff contacted
GAO when we were seeking a witness because GAO is expert on
contract matters. However, staff found that when it came to fees
and their uses, the GAO had nothing to say because they do not
audit fees or profits. So if we are going to move the goal line for
NEON and start asking how their fee can be spent and who con-
trols it, we are on a path to tackle the broader question of what
everyone else who does business with the federal government does
with their fees and their profits.

For example, major defense contractors do the great majority of
their business with the federal government. These same companies
spend tens of millions of dollars annually on lobbying. The amounts
they spend daily on lobbying dwarf the amounts that NEON spent
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in an entire year. If we are serious about ending such activities,
we would have to introduce a bill to put significant restrictions on
all companies’ federal profits and fees. We would adopt such a law
if we are serious about this issue, but I suspect that our outrage
is going to begin and end with this one little environmental non-
profit.

I also want to point out the absurdity of being outraged at NEON
for using their fee to pay for unallowable costs. That is because
under the guidance for management fees, OMB makes clear that,
by definition, fees can only be used for unallowable costs. Thus, the
idea that NSF and NEON colluded to defraud the government into
paying for unallowable costs by establishing a fee would implicate
contracting officers all the way back to the Kennedy Administra-
tion at agencies across the government. Essentially, the NSF In-
spector General has made a referral to Justice calling for criminal
prosecution of NSF and NEON employees for doing exactly what
the law permits them to do. It is hard to see how that represents
fraud.

The management fee represents less than one-half a percent of
the contract costs of the NEON project. The bigger questions—and
bigger money—are associated with whether NSF has appropriate
policies to estimate project costs, including contingency costs, and
whether these policies are consistent with OMB guidance.

The NSF IG questions the use of contingency and the way the
cost estimate on NEON—and every other major equipment project
at NSF—was done. NSF disagrees. As Dr. Buckius will testify, they
have gone through the extensive audit disposition and appeal proc-
ess as laid out at NSF. Having adopted reforms, they feel they are
fully consistent with OMB’s expectations for how to manage risk
and estimate costs. A plain reading of OMB’s updated regulations
unambiguously supports NSF’s position. Yet the IG continues to
make every effort to have her views adopted.

To put it mildly, this situation is unfortunate, and it is demor-
alizing to the agency’s hardworking staff. But this Committee is
not equipped to solve any of this today. The National Science
Board, the Foundation’s oversight board, is aware of these issues
and has a good understanding of them. I hope that the Board will
consider a careful review of NSF’s practices and policies with re-
spect to large facilities. If the Board identifies legitimate facilities
management and oversight concerns, I would be happy to join my
colleagues in appropriately addressing those concerns.

In the meantime, I intend to send a letter to GAO asking for a
review of how agencies estimate costs for major R&D construction
projects and how they set and manage contingency. GAO should
look first at how NSF does it, and then provide some comparison
as to how other agencies do the same things. Perhaps GAO can
help settle the impasse at NSF.

In closing, I hope we can keep our rhetoric and our actions today
measured and based on fact, and be clear that the issues to be con-
sidered, if we are serious, go far beyond one small environmental
nonprofit’s use of their fees.

And with that, Mr. Chairman, I yield back.

[The prepared statement of Ms. Johnson of Texas follows:]
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PREPARED STATEMENT OF COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY
RANKING MEMBER EDDIE BERNICE JOHNSON

Thank you Mr. Chairman, I want to start by saying that I join all my colleagues
in expressing my dismay that NEON used its management fee to pay for lobbying
and alcohol and employee morale. I think we can all agree that we cannot support
these actions. I also want to recognize NSF and NEON for adopting reasonable lim-
its on what their management fee can be spent on going forward.

There is no doubt that some of my colleagues see advantage in the negative head-
lines that have come with the NEON story because they can point to those confused
claims as evidence that NSF is not a careful steward of taxpayer dollars. This situa-
tion might even be viewed by some as justifying the Chairman’s continued effort to
guestion peer-reviewed NSF grants for studies that the Chairman thinks sound
unny.

That said, I want us all to fully appreciate where the pursuit of NEON may lead.
Across the government, management fees have always been treated the same as a
profit—that is, they are the company’s money. In that regard, I would note that our
staff contacted GAO when we were seeking a witness because GAO is expert on con-
tract matters. However, staff found that when it came to fees and their uses, the
GAO had nothing to say because they do not audit fees or profits.

So if we are going to move the goal line for NEON and start asking how their
fee can be spent and who controls it, we are on a path to tackle the broader question
of what everyone else who does business with the federal government does with
their fees and profits. For example, major defense contractors do the great majority
of their business with the federal government. Those same companies spend tens
of millions of dollars annually on lobbying. The amounts they spend daily on lob-
bying dwarf the amounts that NEON spent in an entire year.

If we are serious about ending such activities, we would have to introduce a bill
to put significant restrictions on all companies’ federal profits and fees. We could
adopt such a law if we are serious about this issue, but I suspect our outrage is
going to begin and end with this one little environmental non-profit.

I also want to point out the absurdity of being outraged at NEON for using their
fee to pay for unallowable costs. That is because under the guidance for manage-
ment fees, OMB makes clear that—by definition—fees can ONLY be used for unal-
lowable costs.

Thus, the idea that NSF and NEON colluded to defraud the government into pay-
ing for unallowable costs by establishing a fee would implicate contracting officers
all the way back to the Kennedy Administration at agencies across the government.
Essentially, the NSF Inspector General has made a referral to Justice calling for
criminal prosecution of NSF and NEON employees for doing exactly what the law
permits them to do. It is hard to see how that represents fraud.

The management fee represents less than 1/2 a percent of the contract costs of
the NEON project. The bigger questions—and bigger money—are associated with
whether NSF has appropriate policies to estimate project costs, including contin-
gency costs, and whether these policies are consistent with OMB guidance.

The NSF IG questions the use of contingency and the way the cost estimate on
NEON—and every other major equipment project at NSF—was done. NSF dis-
agrees. As Dr. Buckius will testify, they have gone through the extensive audit dis-
position and appeal process as laid out at NSF. Having adopted reforms, they feel
they are fully consistent with OMB’s expectations for how to manage risk and esti-
mate costs. A plain reading of OMB’s updated regulations unambiguously supports
NSF’s position. Yet the IG continues to make every effort to have her views adopted.

To put it mildly, this situation is unfortunate, and it is demoralizing to the Agen-
cy’s hard-working staff. But this Committee is not equipped to solve any of this
today. The National Science Board, the Foundation’s oversight board, is aware of
these issues and has a good understanding of them. I hope that the Board will con-
sider a careful review of NSF’s practices and policies with respect to large facilities.
If the Board identifies legitimate facilities management and oversight concerns, I
would be happy to join my colleagues in appropriately addressing those concerns.

In the meantime, I intend to send a letter to GAO asking for a review of how
agencies estimate costs for major R&D construction projects and how they set and
manage contingency. GAO should look first at how NSF does it, and then provide
some comparison to how other agencies do the same things. Perhaps GAO can help
settle this impasse at NSF.

In closing, I hope we can keep our rhetoric and actions today measured and based
on fact, and be clear that the issues to be considered, if we are serious, go far be-
yond one small environmental non-profit’s use of its fee.
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With that I yield back.

Chairman LOUDERMILK. So we are honored to have the presence
of the Chairman of the full Committee with us here today, and so
I now recognize the Chairman of the Science, Space, and Tech-
nology Committee, the gentleman from Texas, Mr. Smith, for an
opening statement.

Chairman SMITH. Thank you, Mr. Chairman, and Mr. Chairman,
also, congratulations on having the first hearing of the Oversight
Subcommittee of the year, and I appreciate your leadership of the
Subcommittee.

I also want to say to the Ranking Member, I will be happy to
join her in the letter that she referred to a couple of minutes ago.

Mr. Chairman, this morning’s hearing will focus on one of the
National Science Foundation’s largest major research facility
projects, the National Ecological Observatory Network, or NEON
Project. We are fortunate to have with us the Chief Operating Offi-
cer of the NSF, the Chief Executive Officer of NEON Incorporated,
the nonprofit that manages the NEON Project, and a representa-
tive from the Congressional Research Service. Our witnesses will
discuss the process for awarding, managing and overseeing this
$433 million cooperative agreement between the NSF and NEON.
Under this cooperative agreement, NSF has committed to pay up
to $433 million to NEON for design, construction and initial oper-
ation of a national network of ecological sensors. The NEON project
is the first of its kind, and it is also a huge public investment.

To assure taxpayer money is spent appropriately and as effi-
ciently as possible, NSF and NEON needed to work together close-
ly. As we heard at the first NEON hearing, the Inspector General’s
independent audit of NEON’s cost proposal identified more than
$150 million in unsupported or questionable costs. Most or sub-
stantially all of these costs might have been resolved by NSF and
NEON, but NSF simply went ahead and made the NEON award.
A subsequent audit of NEON’s accounting system revealed a num-
ber of inappropriate NEON expenditures, including lobbying, par-
ties, and travel, all financed by the management fee NSF agreed
to pay NEON for ordinary and essential business expenses. These
expenditures were brought to our Committee’s attention and to
public attention by a whistleblowing auditor at the Defense Con-
tract Audit Agency, which did both audits for the NSF IG.

The results of the two independent audits and other information
show there have been significant lapses in communications and fi-
nancial controls for the NEON project. In the testimony we will
hear today, NEON acknowledges that it has made some serious
mistakes. For its part, NSF has already made some internal
changes and has issued draft regulations to prevent expenditure of
federal funds on expensive parties and other inappropriate activi-
ties.

The basic responsibility of any government agency is to act in the
national interest. I hope we can develop a solution, including the
possibility of legislative action, so that this misuse of funds does
not happen again. We must remember it is the people’s money, not
the government’s money.

This unfortunate situation illustrates the importance of adequate
Congressional oversight of federal agencies. The NEON project’s
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problems may have never been brought to light except for the in-
terest and actions our Committee has taken.

Thank you, Mr. Chairman, and yield back.

[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY
CHAIRMAN LAMAR SMITH

This morning’s hearing will focus on one of the National Science Foundation’s
(NSF’s) largest major research facility projects, the National Ecological Observatory
Network, or NEON.

We're fortunate to have with us the Chief Operating Officer of the NSF, the Chief
Executive Officer of NEON Incorporated, the non-profit that manages the NEON
Project, and a representative from the Congressional Research Service.

Our witnesses will discuss the process for awarding, managing and overseeing
this $433 million cooperative agreement between the NSF and NEON.

To be clear, this is a cooperative agreement, not a grant, so the NSF and NEON
should have worked closely together throughout the agreement to prevent what has
occurred here.

The NSF entered into an agreement with NEON to develop, construct and operate
the project’s network of sensors. This agreement was valued at over $400 million.

An audit of NEON’s cost proposal identified more than $150 million in unsup-
ported or questionable costs. It also indicated that a “fair and reasonable basis” did
not exist for NSF to enter into the cooperative agreement with NEON.

But NSF did not wait for the audit results and went ahead and awarded the $400
million agreement to NEON.

During a second audit of NEON’s management, several highly questionable ex-
penditures of taxpayer funds were discovered. This includes hundreds of thousands
of dollars spent on lobbying, lavish parties, and liquor for office happy hours.

Thankfully, Congress and the public were made aware of these questionable ex-
penditures when a whistleblower came forward.

This morning, I hope to hear why NEON concluded, for example, that spending
$25,000 for a holiday party was an appropriate use of federal funds? And why did
the National Science Foundation allow this to happen?

The NSF must be held accountable for how they spend millions of taxpayers’ dol-
lars. Unfortunately, this appears to be another example of waste and misuse of tax-
payer funds we've seen too often at the NSF.

The basic responsibility of any government agency is to act in the taxpayers’ in-
terest. I hope we can develop a solution so that this misuse of funds does not hap-
pen again. We must remember that it is the people’s money, not the government’s
money.

Chairman LOUDERMILK. Thank you, Mr. Chairman.

If there are Members who wish to submit additional opening
statements, their statements will be added to the record at this
point.

At this point I ask unanimous consent that the following docu-
ments be entered into the record. We have an email, the letter to
Senators Grassley and Paul as well as the National Science Foun-
dation Business Systems Review. Without objection, we will have
these entered into the record.

[The information appears in Appendix II]

Chairman LOUDERMILK. At this time I would like to introduce
our witnesses today, and thank you for being here. We appreciate
your attendance.

Our first witness is Dr. Richard Buckius. Did I pronounce that
correctly?

Dr. Buckius. Perfect.

Chairman LOUDERMILK. All right. Thank you. Dr. Richard
Buckius, who is the Chief Operations Officer for the National
Science Foundation. Thank you for being here.
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Our second witness is Dr. James Collins, who is the Chairman
of the National Ecological Observatory Network Incorporated. As
well, thank you for being here.

And finally, our final witness is Ms. Kate Manuel. Is that right?
All right. Who is a Legislative Attorney with the Congressional Re-
search Service. Again, thank you for being here.

Pursuant to Committee rules, all witnesses will be sworn in be-
fore they testify, and I understand that Ms. Martha Rubenstein—
is that correct—Chief Financial Officer for the NSF, will be advis-
ing Dr. Buckius in answering questions on the record. Ms.
Rubenstein, please also stand to be sworn in. So if I could have all
the witnesses please stand and raise your right hand? Do you sol-
emnly swear or affirm that the testimony that you are about to
give will be the truth, the whole truth and nothing but the truth,
so help you God? Let the record reflect that the witnesses answered
in the affirmative. Thank you, and please be seated.

In order to allow for discussion, please limit your testimony to
five minutes. Your entire written statement will be made part of
the official record.

I now recognize Dr. Buckius for five minutes to present his testi-
mony.

TESTIMONY OF DR. RICHARD BUCKIUS,
CHIEF OPERATING OFFICER,
NATIONAL SCIENCE FOUNDATION

Dr. Buckius. Mr. Chair, Ranking Member and Members of the
Subcommittee, thank you for the opportunity to testify today. My
name is Richard Buckius. I am the National Science Foundation’s
Chief Operating Officer, a position I assumed just in the fall of
2014.

As you have just been told, Marty Rubenstein, a colleague, is the
Chief Financial Officer at NSF, and she will be joining me later to
answer the questions and answers.

The objective of my oral comments are to address your specific
questions and to focus on moving forward to improve NSF’s proc-
esses related to our major research facilities.

To make two important context points before I answer the ques-
tions you have raised, the National Science Foundation supports
fundamental research in the frontiers of knowledge across all fields
of science and engineering primarily through financial assistance
awards. That is, our grants and cooperative agreements. The NSF
Act of 1950 expressly focuses NSF investments on extramural re-
search, prohibiting direct operations of laboratories. It makes us
different than some of our sister agencies.

The Federal Grant and Cooperative Agreement Act helps deter-
mine the mechanisms that NSF uses for its awards. The coopera-
tive agreements are used if substantial involvement is expected by
the awarding agency beyond that of routine monitoring and tech-
nical assistance. We use this mechanism to allow the scientific jus-
tifications, designs and specifications to be prepared by the science
and engineering community to permit NSF’s involvement in over-
seeing the scientific progress and investments, and to provide NSF
the flexibility to address emerging needs of science and engineering
communities.
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Second, the management of major research facilities such as
NEON is of critical importance to the Foundation. As you will hear
from Dr. Collins, this is a one-of-a-kind continental-scale research
instrument consistent of geographically distributed cyber-enabled
networks of sensors and biological instruments. NSF relies on out-
side groups such as NEON Incorporated to build, manage and oper-
ate these unique scientific facilities. Management fees allow these
groups to be viable and are an important tool for the stewardship
of taxpayers’ dollars. Taxpayers, NSF, the scientific community and
the Nation would be ill served if these groups struggle financially
or if they fail.

NSF acknowledges that some of the activities that NEON Incor-
porated engaged in using the management fees showed poor judg-
ment even if they are not in violation of any law or regulation gov-
erning the use of these funds. The Foundation has learned a num-
ber of lessons about the governance of large facilities’ management
fees due to this event and has put in place significantly tighter
oversight.

Now to your questions. First, like all federal agencies, NSF em-
braces organizations only for—excuse me—reimburses organiza-
tions only for costs incurred under federal awards that are deter-
mined to be allowable, allocable and reasonable under federal cost
principles. NSF has controls in place to prevent the reimbursement
of costs that are unallowable under federal cost principles. NSF has
strengthened requirements set forth by the agency’s large facilities
manual for prospective large facility awardees to provide adequate
documentation for cost estimates and through gateway reviews of
these projects.

Second, regarding use of management fees, as you have heard,
GAO has concluded that the use of management fees for at least
some non-reimbursable expenses incurred by nonprofit organiza-
tions represent legitimate needs of the organization and they ben-
efit the U.S. government. Although the payment of management
fees has been a longstanding, legally permissible practice at NSF
and other agencies, guidance on those fees, either government wide
or at NSF, has not been as clear as we need, and enhanced proce-
dures to monitor its use need to be put in place. To this end, I have
asked our Chief Financial Officer to work aggressively to complete
new policy implementations that will provide specific guidelines on
the use of management fees and implement controls to monitor the
actual management fee used by awardees to ensure that it is con-
sistent with the intended purposes.

These proposed new policies have recently been published in the
Federal Register, and NSF is moving forward with implementing
their use and evaluating these fee requests.

And finally, the contingency cost estimates. NSF is fully compli-
ant with the Office of Management and Budget guidance on the
use of contingency fees estimates including when such estimates
may be included in financial assistance awards. This guidance has
recently been clarified by OMB and follows industry and govern-
ment best practices on the construction of large facilities. NSF’s
strengthened requirements for cost estimates at gateway reviews
incorporate these best practices.
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Mr. Chair, although NEON Incorporated used the management
fees in technically permissible under NSF’s awards, NSF shares
the Committee’s concerns on the use of management fees. We have
used the situation to clarify our policies and procedures in award-
ing the oversight of such fees. It is only through the strong support
of the IG, our Inspector General, and the Congress that complete
oversight of taxpayer resources can ultimately be achieved, and we
appreciate the support.

Again, thank you for the opportunity to testify. The NSF CFO
and I look forward to your questions.

[The prepared statement of Dr. Buckius follows:]
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on

NSF’s Oversight of the NEON Project and other Major Research Facilities
Developed Under Cooperative Agreements

February 3, 2015

Madam Chairwoman, Mr. Chairman and Members of the Committee, thank you for this
opportunity to discuss NSE’s oversight of the NEON project and other major research facilities
developed under cooperative agreements.

The National Science Foundation (NSF) supports fundamental research at the frontiers of
knowledge across all fields of science and engineering. NSF serves the national interest as stated
by NSF’s mission to promote the progress of science; to advance the national health, prosperity
and welfare; to secure the national defense; and for other purposes; and we do so through our
investment in a portfolio of more than 42,000 active awards. As part of our mission, NSF funds
major research facilities such as NEON, the National Ecological Observatory Network. NEON
is a one-of-a-kind continental-scale research instrument consisting of a geographically-
distributed complex cyber-enabled network of sensors and biological instruments that will,
among other advances, use airborne remote sensing data to improve our fundamental
understanding of biology, emerging disease, water use, invasive species, and agricultural,
forestry, and urban land-use.
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NEON Incorporated, which is responsible for the NEON project, is a private, non-profit
corporation to whom NSF has provided federal financial assistance for the design, construction
and early operations of the NEON network. Support for NEON began in 2007 with construction
of the NEON project initiated in 2011, and early operations of the network began in 2014. NSF
support for NEON construction and its operation is provided under a series of cooperative
agreements, a federal financial assistance instrument.

Mr. Chairman and Madam Chairwoman, it is important to note that NSF acknowledges
that NEON could have shown better judgment in the use of their management fee - even if they
were not in violation of any law or regulation governing the use of those funds. The Foundation
has learned a number of lessons about the governance of large facilities and management fees
due to this event and has put in place changes to help ensure proper stewardship.

The management of these large facilities is of critical importance to the Foundation, NSF
sometimes relies on small consortiums formed by the research community to build, manage, and
operate unique scientific facilities to deliver cutting edge science to the nation. Management
fees allow those groups to be viable and are an important tool for good stewardship of taxpayer
dollars. Taxpayers, NSF, the scientific community and the nation would be ill-served if those
groups struggled with financial resources, or if they failed.

Due to the importance of research facilities to the Foundation and based upon the lessons
learned from this event, NSF is putting in place tighter oversight of this critical tool. My
testimony below will go into greater detail of these changes. As requested, I will focus on the
three issues related to (i) unallowable costs, (ii) management fees, and (iii) contingency cost
allowances.

Unallowable Costs. NSF, like other federal agencies, reimburses organizations for costs
incurred under federal awards that are determined to be allowable, allocable, and reasonable
under federal cost principles. NSF has controls in place to prevent the reimbursement of costs
that are unallowable under federal cost principles. To ensure the proper accounting of funds in
accordance with federal standards, NSF looks to the provisions of the Single Audit Act of 1984,
Pursuant to that Act, and as directed by Congress and the Office of Management and Budget,
NSEF relies on the work of non-Federal auditors performing annual OMB-prescribed A-133
audits which constitute the federal standards for performing audits of states, local governments,
and non-profit organizations. These audits help ensure compliance with federal requirements
and are designed to provide adequate assurance that funds under federal financial assistance
awards such as NEON are properly spent.

Additionally, NSF supplements these legislatively mandated and OMB-required audits
with other post-award monitoring activities that the agency undertakes, such as accounting
system reviews, formal business systems reviews covering internal controls for financial and
other business functions, site visits including the examination of cost records, and indirect cost
rate reviews that are part of the agency’s obligation to establish indirect rates under certain
awards including NEON.

Page 2 of 8
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[ would also like to note that in addition to these established cost monitoring controls,
NSF has also undertaken new additional cost control measures under large facility construction
projects such as NEON to provide additional assurance that awards only include amounts for
allowable costs. As part of these strengthened procedures, NSF will now obtain full formal
audits of awardees’ accounting systems and practices prior to entering into future large facility
construction cooperative agreements totaling $100 million or more in those cases where NSF is
the cognizant agency and where such an audit has not been performed within the past two years.
In addition, NSF has strengthened requirements set forth in the agency’s Large Facilities Manual
for prospective large facility awardees to provide adequate documentation of cost estimates at
gateway reviews and throughout the project. These requirements, and the recently implemented
requirement to obtain independent cost reviews by outside parties prior to the award of large
facility construction projects, are designed to provide NSF management with additional
confidence in the estimated total project costs for these awards.

Management Fees. The use of management fees by non-profit organizations such as NEON
Inc. has been a topic of government review many times in the past. Dating back to the Bell
Report of 1962, issued by the Bureau of the Budget and signed by President Kennedy, the
Government has recognized the need to provide fees to non-profit organizations. Whereas fees
paid to for-profit entities provide contributions to profits, modest fees paid to nonprofit
organizations provide some degree of operational stability, including operating capital and the
ability to meet ordinary business expenses not reimbursable under Federal awards. Since 1969
the Government Accountability Office has concluded that at least some non-reimbursable
expenses incurred by non-profit organizations represent legitimate needs of the organization and
do benefit the U.S. Government.> Both the U.S. Department of Defense and the U.S.
Department of Energy have published regulations on fees.’

Performance of cooperative agreement awards by non-profit organizations for the
operation and management of large, complex programs entail business risk similar to those
assumed under execution of a contract. Many expenses covered under a management fee are
appropriate for the normal conduct of business, such as certain types of equipment purchase,
meeting interest payments on some forms of debt, paying certain legal expenses, financing of
essential facilities deemed necessary to operations, and other purposes.

Some non-profit organizations have limited or no other financial resources to cover
certain necessary business expenses that may not be reimbursable under their federal awards,
These organizations have limited or no outside sources of income to accumulate earnings or
assets, and therefore may have no alternate means to recoup certain costs. While we agree with
the Committee that payments of management fees should not be used for expenses that do not
support the goals of the research project being conducted, we note that there are legitimate and
well-founded purposes for providing management fee to non-profit organizations in limited
circumstances, and in fact these organizations could not effectively support major research

' Bureau of the Budget Report to the President on Government Cantracting for Research and Development, pp. 40-41 (April 30, 1962).
2 GAO/PLRD-82-34, GOVERNMENT QPERATIONS: Fee Guidelines Still Needed for Goyermment-Sponsored Nonprofit Organizations (July 7,

1982), p. 4, referring to a 1969 GAO report (B-146810) titled Need for Improved Guidelines in Contracting for Research with Government-
Sponsored Nonprofit Contractors.

¥ 48 CFR 210-404-74, Fee requirements for FFRDCs, U.S. Department of Defense and 48 CER 970.1504-1-3, Special considerations:
Laboratory management and operations, U.S. Department of Energy.
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facility projects without relying on a management fee. This fact has been re-iterated in several
Government reports, including the aforementioned Bell Report and GAO reports.

As previously noted, management fees can be used to provide an amount for working
capital that may be necessary to ensure a level of retained earnings available to the organization
in order to secure credit and borrowing to assure the financial health of the organization.
Allowances for facilities capital may be necessary to allow an organization to acquire major
assets and to address expenses that require immediate substantive financial outlays but that are
only reimbursed by the government through depreciation or amortization over a period of years.
Finally, management fee can provide amounts for other expenses that are necessary to support
completion of a project but that are not otherwise reimbursable. Examples of potential
appropriate needs of an organization include contract terminations and losses, certain appropriate
educational and public outreach activities, and providing financial incentives to obtain and retain
high caliber staff.

Initial consideration by NSF to pay a management fee to NEON Inc. began in 2008, after
NSF became aware of the fact that as a newly formed entity without retained earnings or
unrestricted assets, the organization was having problems securing credit. Practically speaking,
NEON was unable to secure purchase cards for employees to make purchases necessary to
support the project based on the fact that the organization had no collateral assets. Subsequently,
in December 2008 NEON Inc. made a formal request to NSF for the payment of a management
fee under the award. The request included information on intended uses of the management fee,
including such items as contract terminations and losses, outreach activities, personnel related
expenses, business meals and other activities. From 2008 to present, NEON has received a
management fee amounting to approximately one-half of one percent of estimated award costs,
or approximately $1.7M. The NSF organization responsible for management of the NEON
cooperative agreement reviewed and approved the request consistent with the established agency
practice of allowing the payment of a management fee under certain circumstances. After the
initial determination of the management fee amount, NSF did not monitor or request data
specific to actual fee usage since the management fees are not provided as reimbursement of any
specific incurred cost, but instead are provided as an earned fee or profit. This determination not
to monitor fee use was considered by NSF to be consistent with federal policy concerning the
payments of fees or profits to organizations. Recently implemented updates to OMB policy
guidelines in the Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards (termed Uniform Guidance), contain provisions stating that
where expressly authorized by the terms and conditions of the Federal award, profit may be
eamed ot kept by organizations performing federal financial assistance awards.

Since management fees are to address legitimate expenses that cannot otherwise be
reimbursed as a cost, more controls need to be put in place to ensure that planned uses of
management fees are consistent with those limited and specific uses I have described. NSF
agrees that amounts provided to organizations for a management fee warrant careful
consideration of the benefits that would be obtained by NSF for providing the fee. Although
payment of management fees has been a long-standing practice at NSF, guidance on those fees
has not been clear and formalized, and procedures to monitor its use need to be put in place. To
this end I have asked our Chief Financial Officer to work aggressively to complete new policy
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implementation that will provide specific guidelines on when management fees are warranted
under agency financial assistance awards, provide information on appropriate uses for
management fee, and implement controls to monitor actual management fee use by awardees to
ensure that the use is consistent with intended purposes when the fee is established. These
proposed new policies have recently been published in the Federal Register, and NSF is moving
forward with implementing their use when evaluating management fee requests. These new
policy requirements address the fact that a management fee is not to be used to provide
organizations a means to cover expenses such as alcoholic beverages, personal or luxury items
for employees, non-business related travel, or any activities that would contravene federal
restrictions on lobbying. The new policy will also require that organizations requesting
management fee provide information on actual uses of any management fee previously awarded
by NSF in the preceding five-year period. When considering management fee for future awards,
NSF will examine the extent to which awardee fee proposals have proven reliable when
compared with actual uses of management fee. NSF will perform periodic reviews of
management fee use under awards during performance of the project, and will examine the
extent to which awardee fee proposals have proven reliable when compared with actual uses of
management fee. Failure to reasonably adhere to planned uses of fee may result in reduction of
future management fee amounts under the award.

NSF believes that the new policies that I have outlined will provide additional controls
over management fee, and will help ensure its intended use. Since management fees are
intended (o address the types of legitimate costs that I have described, the agency needs to ensure
that actual use of the fee is consistent with the intended use when the fee is negotiated, in that the
actual fee amount is based on the representations made by the organization on its intended use.
The strengthened policies that the agency is putting in place to determine and monitor
management fee will help to ensure that use of the fee for reasons not consistent with the intent
of the research project do not take place.

In sum, although NEON Inc.’s use of the management fee is technically permissible
under NSF’s award, we share your concerns that NEON could have shown better judgment in the
use of their management fee. In fact, NSF has initiated action to address NEON Inc.’s
management fee expenditures. NSF did not approve a request by NEON Inc. to increase their
management fee under the award based on the unresolved issue identified and has also deferred
the award of a management fee for early operations of the NEON network pending resolution of
this matter. NSF is now in the process of analyzing data that we have requested and that has
been provided by NEON Inc. detailing its past use of management fee under the NEON award.
Similarly, NSF is also in the process of addressing the use of management fee under the other
fourteen cooperative agreements where management fee has been provided. We share the
Committee’s concern that this review be completed expeditiously.

Contingency Cost Allowances. The matter of calculation and use of contingency cost
allowances under NSF major research facility awards has been an outstanding issue between
NSF and our Office of Inspector General since 2011. At that time, three audits commissioned by
the OIG and performed by the Defense Contract Audit Agency determined that budget estimates
under three major research projects being undertaken by the Agency, including NEON, had
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questioned costs estimates. Of those questioned budget items were approximately $223 million
in questioned amounts associated with contingency estimates which are now resolved.

Contingency estimation, which is a long standing project management practice that has
been addressed in numerous professional publications, has recently also been addressed by
OMB’s Uniform Guidance. Per the OMB guidance, contingency is that part of a budget estimate
of future costs, typically of large construction projects, IT systems, or other items approved by
the Federal awarding agencies, which is associated with possible events or conditions arising
from causes, the precise outcome of which is indeterminable at the time of estimate, and that
experience shows will likely result in additional costs for the approved activity or project.

Although NSF has in the past typically included contingency estimates in large facility
construction awards, the NSF Office of Inspector General has disagreed with the amounts being
included. For example, disagreements have arisen between NSF and the NSF OIG around what
constitutes acceptable budgeting practices for contingency. There is a distinct difference
between the concepts of responsibly budgeting for contingencies (using a risk-based
methodology to estimate variations in established allowable construction costs under the cost
principles) and the cost of paying into a general, non-specific contingency reserve. The latter is a
separate cost category that is unallowable. OMB has recently clarified the difference between
the two concepts. The OIG has taken a different interpretation of OMB policy and has
extrapolated the term “certainty requirement” contained in the OMB guidance to mean that all
costs associated with contingency estimates must be known in advance as to their time, intensity,
and assurance of happening. This is not a position taken by the Agency, nor is it consistent with
accepted best-practices.

In several audits, the OIG has cited the contingency provision of 2 CFR Part 220, and
concluded that proposal budgets did not meet the certainty requirement of the aforementioned
cost principle, nor did the estimate rest on adequate supporting documentation. However, as
noted above, OMB has recently addressed these matters explicitly in publishing the Uniform
Guidance and the rule-making process. OMB noted that the text addressing the use of
contingency budgets in federal awards included in the proposed rule represented a clarification,
not the adoption of a revised cost principle. As clarified by OMB through Uniform Guidance, a
distinction is made between including contingency as part of budget estimating for large,
complex activities such as large facility construction projects, (see paragraph (b) below), which
is permissible, versus payments made to an organization’s contingency reserve, (see paragraph
(c) below), which are not. Thus, the OMB Uniform Guidance, 2 CFR §200.433, is determinative
in this matter:

(b) It is permissible for contingency amounts other than those excluded in paragraph (b)(I)
of this section to be explicitly included in budget estimates, to the extent they are necessary
to improve the precision of those estimates. Amounts must be estimated using broadly-
accepted cost estimating methodologies, specified in the budget documentation of the Federal
award, and accepted by the Federal awarding agency. As such contingency amounts are to
be included in the Federal Award ...”

Page 6 of 8
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(c) Payments made by the Federal awarding agency to the non-Federal entity’s “contingency
reserve” or any similar payment made for events the occurrence of which cannot be foretold
with certainty as to the time or intensity, or with an assurance of their happening, are
unallowable ..."

Efforts to resolve disagreements between the Office of Inspector General and the NSF
Office of Budget, Finance and Award Management on this matter, including through re-audit of
the three major research facility projects, failed to resolve differences on whether amounts for
contingency estimates were appropriate for inclusion in award budgets. Based on this impasse,
and in accordanee with federal policies set forth by OMB for resolving differences between
agencies and audit organizations such as Offices of Inspectors General, recommendations made
by the OIG concerning contingency estimates as well as concerning other matters associated
with cost management oversight of major research facility projects, were escalated to the Agency
Audit Follow-up Official in May 2014. The escalated recommendations were first reviewed by
Dr. Cora Marrett, Deputy Director of NSF, as the agency Audit Follow-up official, and
subsequently were re-evaluated by myself. In October 2014, after careful review of the
documentation provided to me on the matter, in the capacity of Agency Audit Follow-up Official
I determined that NSE’s practices on estimating and using contingency estimates properly follow
OMB guidance by including the contingency in the award.

My determination that contingency estimates be included in budget proposals for major
research facility awards included consideration of the recently clarified guidance from OMB.
The updated OMB policy guidance also explicitly states that except for certain restrictions that
NSF is compliant with, amounts for contingency estimates may be included in financial
assistance awards.

Conclusion. To summarize:

e NSF, like other federal agencies, only reimburses organizations for costs incutred under
federal awards that are determined to be allowable, allocable and reasonable under
federal cost principles. NSF has strengthened requirements, including those set forth in
the ageney’s Large Facilities Manual for prospective large facility awardees to provide
adequate documentation of cost estimates at gateway reviews and throughout the project.

* The Government Accountability Office has concluded that the use of management fees
for at least some non-reimbursable expenses incurred by nonprofit organizations
represent legitimate needs of the organization and that they benefit the U.S. Government.

e NSF is fully compliant with OMB guidance on the use of contingency. Except for certain
restrictions NSF is compliant with, amounts for contingency estimates may be included
in financial assistance awards.

Madam Chairwoman and Mr. Chairman, although NEON Inc.’s use of the management
fee is technically permissible under NSF’s award, NSF shares the Committee’s concerns that
NEON could have shown better judgment in the use of their management fee. We are following
up with NEON on those findings. In addition, we have used this situation to clarify our policies
and procedures in the awarding, and oversight, of those fees.

Page 7 of 8
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It is only with the strong support of the Inspector General and Congress that complete
oversight of taxpayer resources can be ultimately achieved, and we are appreciative of those
efforts. The Foundation looks forward to continue working with the Committee and with our
Office of Inspector General as we implement these changes in order to best serve science and
technology in the national interest.

Thank you again for the opportunity to testify. I would be pleased to answer your
questions.

Page 8 of 8



26

Richard O, Buckius

Chief Operating Officer
Senior Science Advisor
National Science Foundation, Washington, DC, USA

and

Professor of Mechanical Engineering
Purdue University, West Lafayette, IN
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Chairman LOUDERMILK. Thank you, Dr. Buckius.
I now recognize Dr. Collins for five minutes to present his testi-
mony.

TESTIMONY OF DR. JAMES P. COLLINS,
CHAIRMAN,
NATIONAL ECOLOGICAL OBSERVATORY NETWORK

Dr. CorLLINS. Distinguished Chairwoman Comstock and Chair-
man Loudermilk, Ranking Member Johnson and Members of the
Committee on Science, Space, and Technology, my name is Dr.
James Collins. I serve as Chairman of the Board of Directors of
NEON Inc., a 501(c)(3) corporation established to implement
NEON, or the National Ecological Observatory Network Project.
The project is supported by the NSF. From 2005 to 2009, I served
as Assistant Director for Biological Sciences at the National
Science Foundation. Since 2010, I have had no formal affiliation
with the agency.

I appreciate the opportunity to come before this Committee,
which has taken the lead in Congress in ensuring that the United
States remains the standard-bearer in cutting-edge scientific re-
search. We appreciate very much that this Committee has been a
strong supporter of NEON from its inception.

As many of you know, NEON is an advanced research infrastruc-
ture for the study and analysis of the biosphere on a regional to
continental scale. Living systems are experiencing some of the
greatest rates of alteration caused by multiple changes in the envi-
ronment. These changes affect biodiversity, air quality, water re-
sources, agriculture, and other goods and services that healthy eco-
systems deliver to humans. Understanding how these changes im-
pact our natural resources requires a fully integrated, multi-scale
research infrastructure to detect, understand, and forecast changes.
The data sets collected by NEON will allow us to understand, at
an unprecedented level of detail, the impacts of large-scale environ-
mental changes on our ability to sustainably meet society’s food,
fiber, energy, and water needs.

Moreover, NEON is not only an essential investment for contin-
ued U.S. scientific leadership, but it also helps fuel our Nation’s
long-term competitiveness and innovation by advancing basic and
applied ecological research.

You have asked that I address three specific topics in my testi-
mony. The first two are “reimbursement for unallowable costs” and
“terms, conditions, and use of management fees.” Because I am not
a lawyer, I will not attempt to delve deeply into the legal issues
relating to unallowable costs and management fees, which are bet-
{:er addressed by the NSF in any event. But let me offer the fol-
owing.

My understanding is that, under OMB regulations, unallowable
costs are those costs of a business that are not allowed to be
charged either as a direct cost or an indirect cost to a federally
funded project. These costs generally include normal business costs
such as fees for termination of contracts, late fees, and general ad-
vertising costs. Costs associated with government outreach, alcohol,
and social events are also deemed “unallowable.” Unallowable costs
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cannot be paid with appropriated funds and must be paid by other
funds of the organization.

NEON has received a management fee from the NSF for the
management of the NEON project since 2009. It is our under-
standing that OMB has long held that fees in the case of a non-
profit like NEON or profit in the case of a private business are not
considered appropriated funds and are outside the scope of OMB
Circular A-122 and the Byrd Anti-Lobbying Amendment.

NEON has used management fees to cover a variety of costs in-
cluding those associated with contract termination, late fees and
other normal business expenses. NEON has also used management
fees to cover costs associated with government outreach, providing
amenities including coffee for its employees, and meals and social
functions that included the purchase of alcohol. We are aware that
NSF is proposing to establish a new policy that would prohibit the
use of management fees for these aforementioned categories. Let
me say that we understand the NSKF’s desire to change its policy
relative to management fees and we appreciate the Committee’s
concerns with these types of expenditures.

In retrospect, we could have done better when it came to deter-
mining how to spend management fees. Moving forward, regardless
of what the law allows, NEON will not seek management fees for
the expenses that NSF proposes to prohibit, including expenditures
for alcoholic beverages and government outreach. Indeed, NEON
has glready implemented the restrictions that the NSF has pro-
posed.

The third issue you asked us to address is “calculation and use
of contingency cost allowances.” NEON is supported via a cost-re-
imbursable assistance award between the NSF and NEON Inc.,
which means that NEON maintains a contingency pool fund.
NEON developed a contingency cost proposal consistent with the
NSF’s Large Facilities Manual. NSF’s guidelines include levels of
reporting, approval, and review. NSF awarded NEON contingency
funds consistent with its proposal.

Let me conclude by pledging going forward to redouble our ef-
forts to be good stewards of the taxpayers’ funds we receive. We
owe as much to the American people and will do what it takes to
retain their trust, and yours.

Thank you, and I welcome your questions.

[The prepared statement of Dr. Collins follows:]
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Distinguished Chairwoman Comstock and Chairman Loudermilk, Ranking Member
Johnson and members of the Committee on Science, Space, and Technology, my name is Dr.
James Coffins. | serve as Chairman of the Board of Directors of NEON, inc., a 501(c){3)
corporation established to implement NEON, the National Ecological Observatory Network
project. This project is supported by the Major Research Equipment and Faciities Construction
(MREFC) program of the NSF. From 2005 to 2009, | served as Assistant Director for Biological
Sciences at the National Science Foundation. Since 2010, | have had no formal affifiation with

the agency.

| appreciate the opportunity to come before the House Science, Space, and Technology
Committee, which has taken the lead in Congress in ensuring that the United States remains
the standard-bearer in cutting edge scientific research.

We appreciate very much that this Committee has been a strong supporter of NEON
from its inception. As many of you know, NEON is an advanced research infrastructure for the
study and analysis of the biosphere on a regional to continental scale. Living systems are
experiencing some of the greatest rates of alteration caused by muitiple changes in the
environment. These changes affect biodiversity, air quality, water resources, agricuiture, and
other goods and services that healthy ecosystems deliver to humans. Understanding how these
changes impact our natural resources requires a fully integrated, mufti-scale research
infrastructure to detect, understand, and forecast changes. The datasets collected by NEON
will allow us to understand, at an unprecedented level of detail, the impacts of large-scale
environmentai changes on our ability to sustainably meet society's food, fiber, energy, and

water needs.

NECN, inc. 1685 38" Street Suite 100 Boulder, CO 80301 www.nigonine.org
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NEON is a system of 106 field sites plus airborne assets that observes the puise of our
Nation's ecosystems. NEON represents the first scientific enterprise to measure a carefully
selected suite of hundreds of variables in the same manner across an entire continent. Through
NEON, the United States has the unique distinction of possessing the only scientific
infrastructure capabie of quantifying the environment on such a massive scale. Moreover,
NEON is not only an essential investment for continued U.S. scientific leadership, but it also
helps fuet our Nation's long-term competitiveness and innovation by advancing basic and

applied ecological research.

You have asked that { address three specific topics in my testimony. The first two are
“reimbursement for unatiowable costs” and “terms, conditions, and use of management fees.”
Because { am not a tawyer, { will not attempt to delve deeply into the legal issues relfating to
unaiiowabie costs and management fees, which are better addressed by the NSF in any event.

But let me offer the following.

There are a number of items that constitute “unaliowable costs™ under NSF and Office of
Management and Budget rules. My understanding is that, under OMB regulations, unallowable
costs are those costs of a business that are not allowed to be charged either as a direct cost or
an indirect cost to a federaliy-funded project. These costs generally include normai business
costs such as fees for termination of contracts, iate fees, and general advertising costs. Costs
associated with government outreach, aicohol, and social events are also deemed “unatlowabie”.
Unatlowable costs cannot be paid with appropriated funds intended for the direct or indirect
costs of a project and must be paid by other funds of the organization. With the exception of
very limited membership fees and management fees from the NSF, NEON does not receive any

other funds to pay for unallowable business expenses.

NEON has received a management fee from the NSF for the management of the NEON
project since 2009. It is our understanding that OMB has fong held that fees in the case of a
non-profit like NEON or profit in the case of a private business are not considered appropriated
funds and are outside the scope of OMB Circufar A-122 and the Byrd Anti-Lobbying
Amendment. Moreover, NSF has consistently indicated to NEON that management fees
constitute discretionary or unrestricted funds and can be used to pay for business costs that are

considered unallowable. | have attached to my testimony a legal memorandum prepared by

NEON, Inc. 1685 38% Street Suife 100 Boutder, CO 80301 Wwww.neoning.arg
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outside counsel considering the legal issues associated with the use of management fees for
unaliowable costs.

NEON has used management fees io cover a variety of costs, including those
associated with contract terminations, late fees, and other normai business expenses. NEON
also has used management fees to cover costs associated with government outreach activities,
providing amenities, including coffee, for its employees, and meals and social functions that
included the purchase of aicohol. We are aware that NSF is proposing to establish a new poticy
that would prohibit the use of management fees for these aforementioned categories. Let me
say that we understand the NSF’s desire to change its policy relative to management fees and
we appreciate the Committee’s concerns with these types of expenditures.

in retrospect, we could have done better when it came to determining how to spend
management fees. Moving forward, regardiess of what the law allows, NEON wilf not seek
management fees for the expenses that NSF proposes to prohibit, including expenditures for
alcoholic beverages, meals for non-business purposes, and government outreach. indeed,
NEON has aiready implemented the restrictions that the NSF has proposed.

The third issue you asked us to address is “calculation and use of contingency cost
aliowances.” NEON is supported via a cost-reimbursable assistance award between the NSF
and NEON, Inc., which means that NEON maintains a contingency poot fund fo support the
base cost of the program. NEON deveioped a contingency cost proposal consistent with the
NSF’s Large Facilities Manual. NSF’s guideiines include levels of reporting, approval, and
review. NSF awarded NEON contingency funds consistent with its proposal.

Let me conclude by saying that NEON has tried to be as transparent as possible in
terms of how it plans to use management fees. But we wili not stop there. Instead we pledge
going forward to redouble our efforts to be good stewards of the taxpayer funds we receive. We

owe as much to the American peopie and will do what it takes to retain their trust, and yours.

Thank you, and | welcome your questions.

NEON, inc. 1685 38" Street Suite 100 Boulder, CO 80301 WwWW.neoninc.ofg
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ethics. Federal, state, and private institutions have supported his research,
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and serving as Kaeser Visiting Scholar at the University of Wisconsin-Madison. ASU’s College
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in Science, and Past President of the American Institute of Biological Sciences (AIBS). Professor
Collins is a member of the Board of Directors for the Association of American Colleges and
Universities, the National Ecological Observatory Network, and is on the Board of Delegates for
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Dr. Collins has served on the editorial board of Ecology and Ecological Monographs as
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Times. Global Amphibian Decline (Oxford University Press, 2009).
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Chairman LOUDERMILK. Thank you, Dr. Collins.
I now recognize Ms. Manuel for five minutes.

TESTIMONY OF MS. KATE MANUEL,
LEGISLATIVE ATTORNEY,
CONGRESSIONAL RESEARCH SERVICE

Ms. MANUEL. Thank you. Chairmen, Ranking Members and
Members of the Subcommittees, I am Kate Manuel and I am a Leg-
islative Attorney with the Congressional Research Service. I am
honored to be testifying before you today on CRS’s behalf about cer-
tain issues pertaining to the National Science Foundation’s use of
cooperative agreements.

As requested, my testimony provides background information on
three topics: when agencies may use cooperative agreements and
other types of contractual agreement instruments, the allowability
of costs under government contracts, and the traditional distinction
between fees and costs.

First, as to the use of cooperative agreements and other types of
instruments, under federal law, executive agencies generally must
use cooperative agreements when their principal purpose is to
transfer something of value to a non-federal entity to carry out a
public purpose of support or stimulation authorized by federal law,
and the agency expects to have substantial involvement with the
non-federal entity in carrying out this activity. Grant agreements
have the same principal purpose but must generally be used when
the agency doesn’t expect to have substantial involvement with the
non-federal entity.

Procurement contracts, in contrast, generally do not have the
principal purpose of transferring something of value but instead
are typically used to acquire property or services for the direct ben-
efit or use of the federal government. All three types of instru-
ments could potentially constitute contracts as that term is gen-
erally understood. The relevant agreement between NSF and
NEON appears to have been denominated a cooperative agreement.

Second, as to allowability, allowability is a core concept in com-
pensating the government’s partners under legal instruments that
do not involve the payment of solely fixed prices or amounts. For
a cost to be allowable, it must, among other things, be reasonable
or not exceed in its nature or amount that which a reasonably pru-
dent person would incur under the circumstances. It must also be
allocable or involve supplies or services that are chargeable or as-
signable to the federal award or cost objective in accordance with
the relative benefits received. In addition, the costs must generally
conform to certain limitation or exclusions set forth in the applica-
ble guidelines or regulations or in the agreement itself.

As to the three main types of cost discussed in relation to the
NSF Neon agreement, the relevant guidelines and regulations pro-
vide that the cost of alcoholic beverages are unallowable. The cost
of entertainment has historically been unallowable but now may be
allowable in certain narrow circumstances, and the cost of specified
lobbying activities are unallowable while other activities are per-
mitted. However, certain provisions of law or policy guidance could
be construed to mean that agencies may allow particular costs in
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individual agreements that would not necessarily be allowable
under the standard guidelines or regulations.

Third, and finally, as to fees, fees are potentially distinguishable
from costs. Fees are arguably best known in the context of federal
procurement contracts since the Federal Acquisition Regulation, or
FAR, expressly authorizes the payment of fees as an allowance for
profit to contractors working under certain types of contracts. The
FAR does not specifically address the management fees reportedly
provided for in the NSF NEON agreement. Similarly, there are no
provisions in the relevant OMB circular or regulations or in the
NSF’s proposal and award policies and procedures guide that ap-
pear to address management fees in those terms. However, the
NSF guide does provide the payment of fees or profit generally is
permissible if expressly authorized by the terms and conditions of
the award and neither it nor the relevant OMB circular or regula-
tions would appear to expressly bar the payment of management
fees under cooperative agreements.

As a matter of historical practice, some agencies have paid man-
agement fees as distinct from costs in the past. However, other
agencies have expressly indicated they wouldn’t provide manage-
ment fees at least to for-profit entities. It should also be noted that
the characterization of something as fees or costs in a contract by
the parties would not necessarily be dispositive if the overall agree-
ment evidenced a contrary intent.

This concludes my oral statement for today. I appreciate the op-
portunity to appear before you and look forward to answering any
questions you may have. Thank you.

[The prepared statement of Ms. Manuel follows:]
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U.S. House of Representatives Committee on Science, Space, and Technology,
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Hearing on “NSF’s Oversight of the NEON Project and Other Major Research Facilities

Developed Under Cooperative Agreements”
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e The Federal Grant and Cooperative Agreement Act (“Grant Act,” P.L. 95-224) provides
“uniform statutory guidelines” regarding when executive agencies may use “procurement

contracts,

o]

<

grant agreements,” and “cooperative agreements.”

Cooperative agreements must generally be used when the agency’s “principal
purpose” is to transfer something of value to a non-federal entity “to carry out a
public purpose of support or stimulation authorized by law,” and the agency expects
to have “substantial involvement” with the non-federal entity in this activity.

Grant agreements have the same “principal purpose,” but generally must be used
when the agency does not expect to have “substantial invoivement” with the non-
federal entity.

Procurement contracts, in contrast, do not have the “principal purpose” of
transferring something of value, but instead are generally used to “acquire ... property
or services for the direct benefit or use” of the federal government.

e “Allowability” is a core concept in compensating the government’s partners under legal
instruments that do not involve the payment of solely fixed amounts or prices.

o]

LY

For a cost to be allowable, it must be “reasonable,” “allocable,” and conform to that
limitations and exclusions set forth in the applicable guidelines or regulations, and in
the agreement itself.

Here, the relevant guidelines and regulations provide that (1) the costs of alcoholic
beverages are unallowable; (2) the costs of entertainment have historically been
unailowable, but could potentially become allowable in certain circumstances; and (3)
the costs of specified lobbying activities are unallowable, while others are permitted
(such as providing technical presentations of topics directly related to the agreement’s
performance to legislative branch personnel in response to a documented request).

On the other hand, certain sources could potentially be construed to mean that
agencies may make provisions for the allowability of particular costs in individual
agreements that differ from—and prevail over—those set forth in these guidelines
and regulations in at least certain circumstances.

¢ Fees are potentially distinguishable from costs, and are generally understood to represent an
allowance for profit on certain types of contracts.

o]

o]

o

No provisions in the relevant OMB circular or regulations, or in the NSF’s Proposal
and Award Policies and Procedures Guide, appear to address “management fees.”
On the other hand, none of these sources appears to bar the payment of fees, in
addition to costs, under cooperative agreements.

Some agencies have paid “management fees”—as distinct from costs—in the past,
although others have expressly indicated that they would not pay such fees, at least to
for-profit entities.
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Chairmen, Ranking Members, and Members of the Subcommittees, I’'m Kate Manuel, and I am a
legislative attorney in the American Law Division of the Congressional Research Service (CRS). I am
honored to be testifying before you today on behalf of CRS. This testimony is intended to provide
background information regarding (1) when agencies may use cooperative agreements and other types of
contractual instruments; (2) the rules governing the allowability of costs under cooperative agreements
and other instruments; and (3) the relationship between fees and costs.

Cooperative Agreements and Other Contractual Instruments

Congress enacted the Federal Grant and Cooperative Agreement Act (“Grant Act,” PL. 95-224) in 1978 in
order to provide “uniform statutory guidelines” regarding when agencies may use “procurement
contracts,” “grant agreements,” and “cooperative agreements.” Individual examples of each type of
instrument could constitute a contract, as that term is generally undetstood,’ and the Grant Act did not
alter agencies’ legal authority to enter particular types of instruments.” Instead, the Grant Act specified

" H.ReP’TNo. 95-481, 95" Cong., 1% Sess. 2 (1977).

? See, e.g., BLACK’S LAw DICTIONARY 365 (9™ ed. 2009) (defining “contract™ as “[a]n agrecment between twa or more parties
creating obligations that are enforceable or otherwise gnizable at law™); R (Second) of Contracts §1 cmt, a (1979)
(““[Clontract’ [is] ... sometites used as a synonym for ‘agreement’™); id. §3 cmt. a (“[A]greement has in some respects a wider
meaning than coniract, bargain, or promise. ... The word ‘agreement’ contains no irplication that legal consequences are or are
not produced.”™). In certain cases, individual grant ag cooperative ag or pr could be found
not to be legally enforceable either because of “defects™ in the particular agreement os, particularly in the case of grants, because
they are seen to involve “gifts or gratuities.” See, e.g., Jacqueline R. Sims LLC v. United States, No. 13-174C, No, 13-196C,
Opinion and Order (Fed. CL, February 25, 2014) (noting that the procurement contracts in question were unenforceable as written
because they purported to he requirements contracts, but failed to make the contractor the exclusive provider of services, as is
necessary for a requirements contract); D.R. Smalley & Sons, Inc. v. United States, 372 F.2d 505, 507 (Ct. CL), cert. denied, 389
U.S. 835 (1967) (characterizing certain federal grants of highway funds as “gifts or gratuities™).

3 Cf Gov't Aceountability Office, Interpretation of the Federal Grant and Cooperative Agreement Act of 1977, B-196872-0.M.
(Mar, 1980) {opining that the Grant Act did not change the types of instruments that an agency could enter, but rather required
that agencies use certain instruments in particular circumstances insofar as the agency otherwise had the authority to use that
instrument). Authority to enter certain types of instruments is a particular issue with grani and cooperative agreements, since
agencies have generally been scen to need express statutory authority to enter such agreements. See, .g., Gov’t Accountability
Office, PRINCIPLES OF FEDERAL APPROPRIATIONS LAWw, Vol. 11, at pg. 10—17 {(3d ed. 2006), In contrast, agencies have been seen
to have inherent authority to enter procurement contracts. See, e.g., United States v. Tingey, 30 U.S. (5 Pet.) 115, 128 (1831),
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when agencies may generally use each type of instrument in response to concerns raised by the
Commission on Government Procurement® that “[f]ailure to distinguish between procurement and
assistance relationships [(i.e., grant and cooperative agreements)} has led to both the inappropriate use of
grants to avoid the requirements of the procurement system, and to unnecessary red tape and
administrative requirements in grants.”’

As amended, the Grant Act currently requires that executive agencies use cooperative agreements when
the “principal purpose” of the relationship between the agency and a non-federal entity is to “transfer a
thing of value” to the non-federal entity “to carry out a public purpose of support or stimulation
authorized by a law of the United States,” and “substantial involvement is expected” between the agency
and the non-federal entity in carrying out the activity contemplated by the agreement.® Grant agreements
are akin to cooperative agreements in that their “principal purpose” is also to “transfer a thing of value” to
a non-federal entity to carry out an authorized “public purpose of support or stimulation.” However, under
the Grant Act, agencies may generally use grant agreements only when “substantial involvement”
between the federal agency and non-federal entity is not expected (unlike cooperative agreements, where
substantial involvement is expected),” Procurement contracts differ more from grant and cooperative
agreements in that they generally do not involve “public purpose[s} of support or stimulation,” but rather
the acquiring, “by purchase, lease, or barter,” of “property or services for the direct benefit or use of the
United States Government.”® However, the Grant Act also permits agencies to use procurement contracts
in other circumstances if the agency “decides in a specific instance that use of a procurement contract is
appropriate.””

The distinctions between the three types of instruments addressed by the Grant Act are not necessarily as
clear in practice as the language of the act might suggest. Numerous lawsuits have been filed since the
Grant Act’s enactment asserting that an executive agency used an improper type of instrument in
particular cases—generally a grant or cooperative agreement where, it is claimed, a procurement contract
should have been used.® Most recently, and perhaps most notably, the Department of Housing and Urban
Development (HUD) asked the Supreme Court to review a decision by the U.S. Court of Appeals for the
Federal Circuit which found that HUD had purported to have entered cooperative agreements in specific
instances when it should have used procurement contracts. !

* Congress established this commission—which was made up of two Members of the House, two Senators, the Comptroller
General, two exccutive branch officials, and five non-governmental members—in 1969 and tasked it with recommending
methods to promote the economy, efficiency, and effectiveness of federal procurement. It submitted its findings and
recommendations in 1972, See Ralph C. Nash et al., THE GOVERNMENT CONTRACTS REFERENCE BOOK 106-107 (3d ed. 2007).

* Thermalon Indus., Ltd. v. United States, 34 Fed, Cl. 411, 418 (1995} (quoting S. REP. NO. 449, 95 Con., 2d Sess. 3 (1978)).
But see ICP Northwest, LLC v. United States, 98 Fed. CL. 29, 43 (2011} (“specific statutory language” authorizing the use of a
particular type of instrument in a way contrary to the Grant Act “should prevail” over the general provisions of the Grant Act).
©31 US.C. §6305.

731 US.C. §6304.

#31 US.C. §6303(1).

31 U.S.C. §6303(2).

1 See, e.g., Partidge v. Reich, 141 F.3d 920, 925 (9" Cir. 1998) (finding that the Office of Federal Contract Compliance
Programs correctly determined that certain Federal Emergency M Agency ag) were grants, not procurement
contracts); 360 Training.com, Inc. v. United States, 104 Fed. Cl. 575, 585 (2012) (finding that the Occupational Safety and
Health Administration had purported to use cooperative agreements wherc it should have used procurement contracts);
Thermalon, 34 Fed. CL at 419 (finding that the National Science Foundation properly denominated the instrument in question as
a cooperative agreement); Anchorage, a Municipal Corp. v, United States, No. 14-166C, 2015 U.S. Claims LEXIS 17, at *11-*12
(Jan. 22, 2015) {finding the agreement in question a procurement contract, not a cooperative agreement, as the agency claimed).
1 CMS Contract Mgmt. Servs. v. Mass. Housing Finance Agency, No. 14-781, Petition for Certiorari (filed S. Ct,, Jan, 5, 2015).
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No such allegations as to the improper use of cooperative agreements appear to have been raised as to the
National Science Foundation’s (NSF’s) National Ecological Observatory Network (NEON).? However,
some discussion of procurement contracts would appear to be relevant to discussion of cooperative
agreements here because procurement contracts and cooperative agreements are subject to identical or
analogous requirements in certain cases. " Indeed, insofar as such requirements are more likely to be
litigated in the context of procurement contracts than in the context of cooperative agreements, the case
law regarding procurement contracts could help inform understanding of the requirements as to
cooperative requirements, provided the fundamental differences in the nature of and authority for these
different types of instruments are kept in mind.

Allowability of Costs

“Allowability” is a core concept in compensating the federal government’s partners urider legal
instruments that do not involve the payment of solely fixed amounts or prices, regardiess of whether the
instrument is a cooperative agreement or procurement contract,'* Somewhat different factors determine
whether particular costs incurred by the government’s partner in performing the work are allowable under
cooperative agreements and procurement contracts. However, the key factors are generally the same, and
serve to limit reimburseable costs to those that are (1) “reasonable,” (2) “allocable,” and (3) conform to
any limitations or exclusions set forth in the governing regulations or in the contractual instruments
themselves. "

Costs are deemed to be “reasonable” if, in their nature and amount, they do not exceed that which a
“reasonably prudent person” would incur “under the circumstances prevailing at the time the decision was

2 NSF has express statutory authority, pursuant to 42 U.S.C. §1870(¢), to “enter into contracts or other arrangements, or
modifications thereof, for the carrying on ... of such scicntific or engineering activities as the Foundation deems necessary to
carry out the purposes of this chapter ...” See generally PGMedia, Inc. v. Network Solutions, Inc., 51 F. Supp. 2d 389, 403
{S.D.NY. 1999); Thermalon, 34 Fed. Cl. at 413.

B See, e.g., infra Table 1.

' For example, some procurement contracts—commonly known as cost-reimbursement contracts—provide for the government
to reimburse the contractor for all allowable, reasonable, and allocable costs it incurs in performing the contract, up to a total cost
specified in the contract, See generally infra note 33 and accompanying fext.

¥ Compare 2 C.F.R. §200.403 (“Except where otherwise authorized by statute, costs must meet the following general criteria in
order to be allowahlc under Federal awards: (a) [bje necessary and reasonable for the performance of the Federal award and be
allocable thereto under these principles[;] (b) fcjonform to any limitations or exclusions set forth in these principles or in the
Federal award as to types or amount of cost items[;] (¢) [ble consistent with policies and procedures that apply uniformly to both
federaily-financed and other activities of the non-Federal entity[;] (d) [b]e accorded consistent treatment ...[;] {¢) {ble determined
in accordance with generally accepted accounting principles (GAAP), except, for state and local governments and Indian tribes
only, as otherwise provided for in this part{;} (f) {n]ot be included as a cost or used to meet cost sharing or matching requirements
of any other federally-financed program in either the current or a prior period ...[; and] (g) {bje adequately documented ...} and
Office of Management Circular A-122, Cost Principles for Non-Profit Organizations, revised May 10, 2004, at Attachment A,
§A.2.a, available at http://www.whitehouse.gov/omb/circulars_a122_ 2004/ (“To be allowable under an award, costs must meet
the following general criteria: a. {b}e reasonable for the performance of the award and be allocable thereto under these
principles{;] b. [clonform to any limitations or exclusions set forth in these principles or in the award as to types or amount of
cost items{;] c. [ble consistent with policies and procedures that apply uniformly to both federally financed and other activities of
the organization[;] d. {ble accorded consistent treatment;] e. {bje determined in accordance with generally accepted accounting
principles (GAAP)[;] f. [nJot be included as a cost or used to meet cost sharing or matching requirements of any other federally
financed program in either the current or a prior period{; and} g. {ble adequately documented.”) with 48 C.F.R. §31.201-2(a) (“A
cost is allowable only when the cost complies with all of the following requirements: (1) [rleasonableness{;} (2) {aJllocability[;]
(3) [s}tandards promulgated by the [Cost Accounting Standards] CAS Board, if applicable; otherwise, generally accepted
accounting principles and practices appropriate to the circumstances;] (4) {tlerms of the contract]; and] (5) [a]ny limitations set
forth in this subpart.”).
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made to incur the cost,” in the case of cooperative agreements; or “in the conduct of a competitive
business,” in the case of procurement contracts. |

Costs are generally said to be “allocable” if the “goods or services involved are chargeable or assignable
to that Federal award or cost objective in accordance with relative benefits received,” in the case of
cooperative agreements; or “assignable or chargeable to one or more cost objectives on the basis of
relative benefits received or other equitable relationship,” in the case of procurement contracts.’” This
generally means that the costs (1) are “incurred specifically” for the cooperative agreement or
procurement contract;"® (2) benefit both the cooperative agreement/procurement contract and other work
of the non-federal entity and can be distributed to them in reasonable proportion to the benefits
received;'® and/or® (3) are necessary to the overall operation of the non-federal entity.”

Costs conform to the limitations or exclusions set forth in relevant federal regulations if they are among
those categorized as allowable under the applicable guidelines or regulations. The NSF Office of
Inspector General report on NEON specifically discusses allowability under Office of Management and
Budget (OMB) Circular A-122,% which historically set forth the cost principles applicable to non-profit
organizations under grant and cooperative agreements. However, the regulations in 2 C.F.R. Part 200 will
eventually, if they have not already, supersede those of OMB Circular A-122.% Thus, both are noted here.
The applicable regulations as to procurement contracts are those in 4§ C.F.R. Part 31. Each of these
guidelines or regulations define when various costs may be allowable or unallowable, including aicoholic

162 C.FR. §200.404 (cooperative agreements), OMB Circular A-122, at Attachment A, §A.3 (same); 48 CF.R. §31.201-3(a)
{procurcment contracts).

172 C.F.R. §200.405(a) (cooperative agreements); 48 C.F.R. §31.201-4 (procurement contracts). Here, OMB Circular A-122
lacks a broad statement about the allocability of costs akin to that given in 2 C.F.R. Part 200, although it notes the same three
factors, given below, in determining allocablity. See supra notes 18 to 20 and accompanying text.

% Compare 2 C.F.R. §200.405(a)(i) (costs “incurred specifically for the Federal award™) and OMB Circular A-122, at
Attachment A, §A.4.a.(1) (costs “incurred specifically for the award™) wirh 48 C.F.R. §31.201-4(a) (costs “incurred specifically
for the contract™).

¥ Compare 2 C.F.R, §200.405(a)2) (cost “[blenefits both the Federal award and other work of the non-Federal entity and can be
distrihuted in proportions that may be approximated using reasonable methods™) and OMB Circular A-122, at Attachment A,
§A.4.2.(2) {cost “[benefits both the award and other work and can be distributed in reasonable proportion to the benefits
received”) with 48 C.F.R. §31,201-4(b) (cost “[blenefits both the contract and otber work, and can be distributed to them in
reasonable proportion to the henefits received™).

® Compare 2 C.F.R. §200,405¢a) (using “and” to link the three provisions) and OMB Circular A-122, at Attachment A, §A.4.a
(same) with 48 C.F.R. §31.201-4 (using “or” to link the three provisions).

* Compare 2 C.ER. §200.405(2)(3) (cost “i}s necessary to the overall operation of the non-Federal entity and is assignable in
part to the Federal award in accordance with the principles in this subpart”) gnd OMB Circular A-122, at Attachment A,
§A.4.a(3) (cost “[i]s necessary to the overall operation of the organization, although a direct relationship to any particular cost
objective cannot be shown™) with 48 C.F.R. §31.201-4 (cost “{i}s necessary to the overall operation of the business, although a
direct relationship to any particular cost ohjective cannot he shown”),

22 Nat'| Science Foundation, Office of Inspector General, NSF OIG Audit Report No, OIG-15-6-001, Observations that Warrant
NSF’s Attention during Audit on National Ecological Observatory Network, Inc., Nov. 24, 2014, at 4. The rules regarding
allowability that apply to a particular instrument are generally those that were in effect when the agreement was entered.

» See 2 C.F.R. §200.104(f) (“As described in §200.110 Effective/applicability date, this part supersedes the following OMB
guidance documents and regulations under Title 2 of the Code of Federal Regulations ... A-122, “Cost Principles for Non-Profit
Organizations™ (2 CFR part 230).”); 2 C.F.R. §200.110(a} (“The standards set forth in this part which affect administration of
Federal awards issued by Federal awarding agencies become effective once implemented hy Federal awarding agencies or when
any future amendment to this part becomes final. Federal awarding agencies must implement the policies and procedures
applicable to Federal awards by promuigating a regulation to be effective by December 26, 2014 unless different provisions are
required by statute or approved by OMB ...").
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beverages, entertainment, and lobbying—all of which appear to have been at issue with NEON.* See
Table 1 below.

Table 1. Allowability of Certain Costs under the Federal Regulations or Other Guidance
Generally Governing Cooperative Agreements and Procurement Contracts

Type of Cost Treatment under OMB Treatment under 2 C.F.R. Treatment under 48 C.F.R.
Circular A-122 Part 200 Part 31

Entertainment  Costs of amusements. diversions, ~ Costs of amusements, diversions,  Costs of amusements,

social activities, and any “directly  social activities, and “any diversions, social activities, and
associated costs” are unallowable  associated costs™ are unallowable, “any directly associated costs”
{OMB Circular A-122, except where specific costs that  are unaliowable, and costs
Arttachment B, at §14) might be considered unallowable under this cost
entertainment have a principle are not allowable
“programmatic purpose™ and are  under any other cost principle
authorized in the approved (48 C.F.R. §31.205-14)

budget for the award or with
prior written approval of the
awarding agency {2 C.FR.
§200.438)

! See NSF OIG Audit Report No. OIG-15-6-001, supra note 22.
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Source: Congressional Research Service, based on various sources cited in Table |,

Note: Table { reflects only the restrictions on the allawability of costs associated with lobbying. For more detailed
discussions of federal law regarding lobbying, see CRS Report 96-809, Lobbying Restrictions on Non-Profit Organizotions, by
Jack Maskeil; CRS Report RL 31126, Lobbying Congress: An Overview of Legal Provisions and Congressional Ethics Rules, by jack
Maskell; CRS Report RL 34725, “Political” Activities of Private Recipients of Federal Grants or Contracts, by jack Maskelf; and
CRS Report R40947, Lobbying the Executive Branch: Current Practices and Options for Change, by jacob R. Straus.

The general principles noted in Table 1 would suggest that the costs of alcoholic beverages have
historically generally been, and currently remain, unallowable under cooperative agreements.
Entertainment costs would generally have been unallowable under OMB Circular A-122, but could
potentially be allowable under 2 C.F.R. Part 200 insofar as they have a “programmatic purpose” and are
authorized in the approved budget for the award, or with the prior written approval of the awarding
agency. The allowability of lobbying costs, in turn, would generally depend, under both OMB Circular A-
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122 and 2 C.F.R. Part 200, upon the specific actions taken (e.g., attempting to “improperly influence”
executive branch officers or employees versus providing a technical presentation of topics directly related
to the agreement’s performance to legislative branch personnel in response to a documented request).”

Beyond these general principles, though, it should also be noted that the terms of the cooperative
agreement could also provide for—or potentially purport to remove——certain constraints or limitations on
allowability provided for in the regulations. As previously noted, one of the key factors in the allowability
of costs is that the costs conform to “any limitations or exclusions set forth in [the regulatory] principles
or in the Federal award as to types or amount of cost items.”> The possibility of alternate provisions as
to allowability in a cooperative agreement is arguably particularly significant here, since the current
edition of NSF’s Proposal and Award Policies and Procedures Guide notes that

{iJn the case of a discrepancy between the special provisions of an NSF grant {a term which here
includes cooperative agreements] and the standards of the cost principles {in 2 C.F.R. Part 200], the
special provisions will govern.”

This Guide also encourages awardees who anticipate charging items of “direct cost™”® that might
subsequently be disputed to discuss the matter with their Grants and Agreements Officer, and provides
that officers who determine that such costs are “appropriate considering the special requirements of a
particular NSF sponsored activity” are to document this through an advance agreement or
understanding.” Such agreements may then be incorporated by specific language in the award notice, or
by other written correspondence‘m Other provisions of the Guide, OMB Circular A-122, and/or 2 C.F.R.
Subpart 200 would appear to suggest some limits upon agencies’ ability to depart from the general
standards in drafting particular agreements.’’ However, the interplay between such provisions and the
provisions like that in the Guide noted above would appear to be somewhat unclear in terms of which
provisions control.

% NSF has also indicated that its proposed management fee policy, to be found in its Large Facilities Manual, treats the cost of
alcoholic beverages, “[mjeals for nonbusiness purpoeses or so extravagant as to constitute entertainment,” and “lobbying as set
forth ... at 2 C.F.R, 200.405" as expenses that “do not benefit” NSF and, thus, as generally inappropriate for inclusion in any
“management fees.” See Nat’l Science Foundation, Notice and Request for Comments on the Nationa! Science Foundation (NSF)
Implementation of Proposed NSF Management Fee Policy, 79 Fed. Reg. 78497, 48498 (Dec. 30, 2014).

%2 C.F.R. §200.403(b) {emphasis added). OMB Circular A-122 similarly provides that allowability depends, in part, upon “any
limitations or exclusions set forth in these principles or in the award as to types or amount of cost items.” OMB Circular A-122,
Attachment A, at §A.2.b.

% Nar’] Science Foundation, Proposal and Award Policies and Procedures Guide, Part I, Award & Administration Guide,
NSF15-1, Dec. 26, 2014, at pg. V-3. Cf 2 C.F.R. §200.100(c) (“Cost Principles of this part establishes principles for determining
the aliowable costs incurred by non-Federal entities under Federal awards. The principles are for the purpose of cost
determination and are not intended to identify the circumstances or dictate the extent of Federal government participation in the
financing of a particular program or project. The principles are designed to provide that Federal awards bear their fair share of
cost recognized under these principles except where restricted or prohibited by statute.”).

® Direct costs are “costs that can be identified specifically with a particular final cost objective.” OMB Circular A-122,
Attachment A, at §B.1,

» Proposal and Award Policies and Procedures Guide, supra note 27, at pg. V-3, Cf 2 C.F.R. §200.407(k) {noting that prior
written approval of the awarding agency is required for entertainment costs).

* Proposal and Award Policies and Procedures Guide, supra note 27, at pg. V-3.

*! See, e.g., Proposal and Award Policies and Procedures Guide, supra note 27, at V-2 (“The funding items identified in the NSF
award budget constitutes NSF’s authorization for the grantee Jor awardee under a cooperative agreement] to incur these costs,
provided there is not a specific limitation in the grant language and the costs are otherwise allowable, allocable, and reasonable in
accordance with the cost principles contained in 2 CFR § 200, Subpart E.™).
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Key Differences between Costs and Fees

“Fees” are potentially distinguishable from costs. Fees are arguably best known in the context of federal
procurement contracts, since the Federal Acquisition Regulation (FAR) expressly authorizes the payment
of fees——as an allowance for profit—to contractors working under cost-reimbursement contracts, ¥ as
Table 2 illustrates. (A cost-reimbursement contract is one that provides for the government to pay the
contractor all allowable, reasonable, and allocable costs of performing specified work, up to a total cost
provided for in the contract. A fixed-price contract, in contrast, provides for the government to pay the
contractor a price whose amount or whose composition is specified at the time the contract is formed.™)

Table 2: FAR Provisions Regarding Fees Under Cost-Type Contracts

Type of Use Under FAR
Fees

incentive Cost-plus-incentive-fee contracts provide for the initially negotiated fee to be adjusted fater by a formuia

fees based on the relationship of total allowable costs to total target costs, with the contract specifying a target cost,
a target fee, minimum and maximum fees, and a fee adjustment formula, which provides, within fimits, far
increases in fees above the target fee under certain circumstances. The increase or decrease in fees under this
type of contract is intended to provide an incentive for the contractor to manage the contract effectively. The
FAR recognizes this type of contract as “appropriate” for use in acquiring services or in development and test
programs when (1) the circumstances do not allow the agency to define its requirements sufficiently for a fixed-
price type contract, or uncertainties involved in contract performance do not permit costs te be estimated with
sufficient accuracy to use any type of fixed-price contract; and (2) a target cast and fee formuta can be
negotiated that are likely to motivate the contracter to manage effectively. (48 C.FR, §16.405-1)

** See, e.g., GOVERNMENT CONTRACTS REFERENCE BOOK, supra note 4, at 264 (“In government contracting *fee’ is the term of art
for profit the government agrees to pay on a cost-reimbursement contract. {*Profit” is used when the contract is a fixed-price
type.)”).

* For further discussion of the different types of procurement contracts, see generally CRS Report R41168, Contract Types:
Legal Overview, by Kate M. Manuel.
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Source: Congressional Research Service, based on various sources cited in Table |,

Notes: [I] Cost-plus-fixed-fee contracts, cost-plus-incentive-fee contracts, and cost-plus-award-fee contracts are distinct
from cost-plus-percentage-of-the-cost contracts, which have been prohibited, as least for purposes of federal procurement
faw, since the 1950s. See P.L. 81-152, §304(b), 63 Stat. 395 (June 30, 1949) (codified, as amended, at 41 U.5.C. §3905)
{procurements of civilian agencies); P.L. 84-508, §2306(a), 70A Stat. {30 (May 9, 1956) (codified, as amended, at 10 U.S.C.
§2306(a)) (procurements of defense agencies); 48 C.F.R. §16.102(c). A cost-plus-percentage-of-the cost contract provides
for the contractor to be paid a fee whose amount increases based upon the total costs that the contractor incurs.

[2] it should aiso be noted that the FAR prohibits the use of any type of cost-reimbursement contract, like those noted in
Tabie 1, when acquiring “commercial items,” or when the contract is awarded using sealed bidding. See 48 C.F.R.
§16.301-3(b); 48 C.F.R. §16.201(a). As used here, the term “commercial item” includes “[a}ny item, other than real
property, that is of a type customarily used by the general public or by non-governmental entities for purposes other than
governmental purposes, and (i} [h]as been sold, feased, or licensed to the general public; or {ii} {h]as been offered for sale,
lease, or license to the general public ...." 48 C.F.R, §2.101. it also includes similar services. Id. Sealed bidding is one of two
main source-setection methods used by the federal government. In sealed bidding, the procuring activity awards the
contract to the lowest-priced, quaiified, responsible bidder without conducting negotiations with the bidders. This is in
contrast to the other main source-selection method, negotiated procurement, wherein the procuring activity bargains with
offerors after receiving proposals, and awards the contract to the offeror whose proposal rates most highly on evaluation
criteria that include, but are not limited to, cost or price. In the case of negotiated procurements, any type or combination
of types of contracts allowed under Subpart 16 of the FAR may be used. 48 C.FR. §16.102(b).

The FAR does not specifically address the “management fees” reportedly at issue with NEON. Similarly,
there are no provisions in OMB Circular A-122, 2 C.E.R. Part 200, or the NSF’s Proposal and Award
Policies and Procedures Guide that address either the types of fees recognized by the FAR, or
“management fees.”*" However, none of these sources would appear to expressly bar the payment of a
fee, in addition to costs, under a cooperative agreement.*® Other agencies appear to have paid
“management fees”—as distinct from costs—to non-federal entities performing cooperative agreements
in the past.*® Yet other agencies have, however, expressly indicated that they would not provide fees, at
least to for-profit entities, under cooperative agreements.”’

3% To the contrary, OMB Circular A-122 expressly notes that “[pjrovision for profit or other increment above cost is outside the
scope of this Circular.” OMB Circular A-122, at §1.

* On the other hand, in announcing that it proposed to cease paying “management fees” as profit on grants and cooperative
agreements, as noted below, the National Aeronautics and Space Administration (NASA) expressly stated that it has “no express
or explicit authority with regard to ‘management fees.” Nat’l Aeronautics & Space Admin., Profit and Fee Under Federai
Financial Assistance Awards: Proposed Rule, 79 Fed. Reg. 10436, 10436 (Feb. 25, 2014).

* See, e.g., Profit and Fee Under Federal Financial Assistance Awards, 79 Fed, Reg. at 10436 (noting that NASA “is revising the
NASA Grant & Cooperative Agreement Handbook to clarify that NASA does not pay profit or fee on Federal Financial
Assistance awards, i.c. grants and cooperative agreements, to non-profit organizations.”). NASA further notes that “[t}here
appears to have been some confusion with the term ‘management fee,” and that it would continue o pay “management fees” that
are allowable, allocable, reasonable, and necessary costs in accordance with the non-federal entity’s established accounting
practices and government cost principles. /d. See also Nat’l Oceanic & Atmospheric Administration, Financial Assistance for
Research and Development Projects in the Gulf of Mexico and Off the U.S. South Atlantic Coastal States; Marine Fisherics
Initiative (MARFIN), 63 Fed. Reg. 828 (Jan. 7, 1988) (“Profit or management fecs paid to for-profit or commercial organization
prantees are allowable at the discretion of NOAA. However, they shall not exceed 7 percent of the total estimated direct costs.”).
%7 See, e.g., Office of Juvenile Justice and Delinquency Prevention, Restitution Education, Specialized Training, and Technical
Assistance (RESTTA) Program, 49 Fed. Reg. 21572 (May 22, 1984) (noting, among the eligibility requirements for certain
funding, that “[flor-profit organizations must waive any management fee or profit”); 1.S. Dep’t of Commerce, Advance
Technology Program, 55 Fed, Reg. 12504 (Apr. 4, 1990) (“{Flunds awarded by the Program shali be used only for direct costs
and not for indirect costs, profits, or management fees of the funding recipients.™).
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The payment of fees to a procurement contractor is generally governed by the terms of the contract
regarding the “earning” of these fees, not the allowability of costs. Moreover, once the fees have been
paid, the funds are generally seen as indistinguishable from the contractor’s other funds, and may be used
in any way that is permissible under generally applicable laws. The same could potentially be said of any
fees paid to a non-federal entity under a cooperative agreement, although it should be noted that federal
law could sometimes restrict what a recipient of federal funding may do with its own money.™

It is also important to note that the denomination of something as a “fee” or, alternatively, “costs” in a
contract is not necessarily dispositive as to which it is. A fundamental principle of contract law is that
contracts—including those of the federal government—are construed in light of the parties’ intent.* In
other words, in situations where the contract purports to say one thing, but the parties intended something
else, the contract will generally be read in such a way as to be consistent with what the parties intended.
Thus, for example, a contract that denominated itself a fixed-price contract could potentially be found to
be a cost-reimbursement contract because other provisions of the contract clearly evidence the parties’
intent that the government should reimburse the contractor for certain costs incurred in performing the
contract.® A contract that refers to “fees” could potentially be found to involve “costs” for similar
reasons. Alternatively, something denominated as “costs” could potentially be found to constitute a “fee.”

Conclusion

In conclusion, cooperative agreements are distinct from procurement'contracts in that they are used when
the executive agency’s “principal purpose” is “to carry out a public purpose of support or stimulation
authorized by a law of the United States,” while procurement contracts are generally used when the
agency’s “principal purpose” is to acquire supplies or services “for the direct benefit or use” of the federal
government. Nonetheless, the requirements governing agencies’ use of procurement contracts could
potentially help illuminate the requirements as to cooperative agreements. Both types of instruments are,
for example, subject to similar, although not identical, restrictions upon the altowability of alcohol,
entertainment, and lobbying costs. On the other hand, the requirements as to the payment of fees are much
more defined as to procurement contracts than they are as to cooperative agreements.

Thank you again for inviting me to appear today. I am happy to respond to your questions.

* For example, non-profit social welfare organizations that are tax exempt under 26 U.S.C. §501(c)(4) are restricted from
engaging in “lobbying activities” if they receive a federal grant, award, or loan, 2 11.8.C. §1611. This prohibition extends to any
lobbying activities, including those undertaken with private funds. See id.

% The “plain language” of the agreement is the starting point for interpreting a contract. See, e.g., McAbee Constr. Co., Inc. v.
United States, 97 F.3d 1431, 1435 (Fed. Cir. 1996). However, the court or other tribunal will not give the words of the agreement
their ordinary meaning when it is clear that the “parties mutually intended and agreed to an alternative meaning.” Harris v. Dep’t
of Veterans Affairs, 142 F.3d 1463, 1467 (Fed. Cir. 1998}, It should also be noted that any amhiguities in contracts, including
government contracts, are generally construed against their draftcr under an interpretative principle sometimes referred to as
conira proferentent. See, e.g., HPI/GSA-3C, LLC v. Perry, 364 F.3d 1327, 1334 (Fed. Cir. 2004). The government is typically
viewed as the drafter when it is a party to a contract.

0 See, e.g., LSI Serv. Corp. v. United States, 422 F.2d 1334 (Ct. Cl. 1970). See also Jacqueline R. Sims LLC v, United States,
No. 13-174C, No. 13-196C, Opinion and Order (Fed. Cl., February 25, 2014) (finding that a contract that was denominated a
“requirements contract” was not of that type, since it did not provide for the vendor to be the exclusive supplier of the
government’s needs for goods or services in a particular time or place, as valid requirements contracts must do); Franklin Co.,
ASBCA 9750, 65-1 BCA 94,767, affd, Frankiin Co. v. United States, 381 F.2d 416 (Ct. CL. 1967) (similar).
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Chairman LOUDERMILK. Again, I thank the witnesses for their
testimony, and members are reminded that the Committee rules
limit questioning to five minutes. With that, the Chair recognizes
myself for five minutes for questions.

Dr. Buckius, as I mentioned in my opening statement, the NSF’s
letter to Senators Grassley and Paul indicates that 15 of your ac-
tive awards use management fees. The NSF also notes in that let-
ter that six of those awardees excluding NEON have received al-
most $5 million in fees.

I appreciate that you acknowledge that there may have been
poor judgment used in those fees and that some controls are being
put into place, but I am wondering how much of that $5 million
for management fees was spent on liquor, lobbying and parties and
other typically unallowable items.

Dr. Buckius. So we have written to all of the six that you have
referred to and asked them to report back to us on their use of
their management fees, so it is not going to be possible for me to
answer that question specifically at this particular time, although
we are going to monitor that.

Chairman LOUDERMILK. If NEON has been spending taxpayer
money under management fees for these type of expenditures—Iliq-
uor, lobbying—without any apparent knowledge or oversight from
NSF, how are we to know that other awardees are not doing the
same thing with those? Is that what your report that you are look-
ing to find out with the inquiry that you have done to these other
awardees?

Dr. Buckius. So as you have just heard from Ms. Manuel, these
are perfectly legitimate, I would argue poor judgment, purchases.
We are now writing to them all to figure out exactly how they have
used it. We just don’t have that answer at this point in time.

Chairman LOUDERMILK. And I appreciate your forthrightness
there, and as you said, there is a lot of times a difference between
what is technically legal and what is acceptable or right to do.

Do you anticipate, are there going to be consequences or have
there been any consequences for those that you are aware of?

Dr. Buckius. Well, because of what you have just been told by
Ms. Manuel, since they are legal, the only thing we can do is not
provide the next management fee, which is what we did in the case
of NEON. Once we found this out, we no longer approved their
next request, so that is our technique in order to be able to manage
this.

Chairman LOUDERMILK. Further, if the NSF’s proposed rule, it
indicates that NSF is strengthening the controls, as you have men-
tioned that you are doing, it may be necessary to ensure that the
user fees are consistent with those established criteria. The state-
ment presupposes that there were already controls in fact in this
letter to Senators Grassley and Paul when discussing management
fees. NSF states, given that the fees awarded are discretionary
funds, NSF does not require that its awardees report how these
monies are expended. Thus, we do not require that the awardees
submit an accounting of how they may cover otherwise unallowable
costs with the management fee.
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Since we are talking about taxpayer money that the NSF has
awarded, why in the world would you not require awardees to sub-
mit an accounting of how they are spending that money?

Dr. Buckius. So your first statement is exactly correct as we
wrote to the Senators. We did not ask them to account for that for
all the reasons that we have just discussed, as Ms. Manuel has in-
dicated in the case of such fees. What we do is, we ask them at
the origination to give us their intent, okay. In the case of the
NEON project, the intent was very explicit. It said meals, it said
government outreach, all of which would benefit them in their en-
deavor. So my point is, is that we did everything that we could
within the restrictions that we had.

Chairman LOUDERMILK. With that, and as we have addressed al-
ready that there may have been some poor judgment used, should
we be surprised since they did not have to account to you for the
monies that were expended, are we to be surprised that they were
used in poor judgment for things such as holiday parties?

Dr. BUCKIUS. So specifically, so let’s take the government out-
reach one. In the case of the 2008 management fee description,
here is what they said. NEON anticipates the need to provide edu-
cation to various government organizations as to NEON’s mission,
strategy and requirements. That is a perfectly viable thing to use
a management fee for, something that we would want them to do.
Now, what they did, we thought was in very poor judgment, okay?
It wasn’t consistent with what I would have thought that they
would have done, but when we gave them the management fee,
they gave us an indication of what they were going to do with it,
and we assumed that they would.

Chairman LOUDERMILK. Well, to follow up on that, so $25,000 on
a Christmas party was outside of what the NSF would have ex-
pected NEON to use the money for. Is that what you are saying?

Dr. Buckius. Again, I would say that is poor judgment, and to
reiterate what I did say, we have posted in the Federal Register
for comment various items that we think should not be included in
any future management fees, and we are open to listening to folks
to provide us this kind of information so that we are spending the
taxpayers’ money in the way that we want.

Chairman LOUDERMILK. Thank you. The Chair now recognizes
the gentlelady from Texas, Ms. Johnson.

Ms. JOHNSON OF TEXAS. Thank you very much.

Dr. Buckius, I have listened to your testimony, and I think you
have answered most of the questions. I am going to ask the ques-
tion for reiteration.

The IG’s recommended methods would also be an acceptance
within the guidance, I suppose, and so it would seem to me that
even though this could be labeled poor judgment, there is nothing
about it that has been illegal.

Dr. Buckius. That is a true statement.

Ms. JOHNSON OF TEXAS. And this appears to be a common prac-
tice across the government.

Dr. BUCKIUS. I can’t comment on that. I hope not.

Ms. JOHNSON OF TExAS. But—and I know that the IG’s rec-
ommendations or methods, would also be in compliance with what
you are dealing with now. The IG’s seem to differ some, but at the
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end of the day, who sets the policy at NSF? Is it a director and the
board or is it the Inspector General?

Dr. Buckius. So I guess officially it would be the director. Obvi-
ously the way NSF functions, we work very closely with the Na-
tional Science Board, so I would assume that there is going to be
a give and take to ensure that, but it is the agency that sets down
these policies. The IG, as we all know, ensures and checks to en-
sure that we are all spending taxpayer money the way it should
be spent.

Ms. JOHNSON OF TEXAS. Can you briefly describe the efforts at
NSF to accommodate the IG’s concerns about the risk in cost esti-
mating and contingency?

Dr. Buckius. Okay. So contingencies can be estimated in a num-
ber of different ways. The way we chose to do it is based upon a
broadly accepted cost-estimating methodology. So this is not money
that can be spent any way that they choose. There is a very specific
layout of items that can be considered that you can’t necessarily
predict exactly how it is going to come out. That the principles that
we use.

The IG would prefer that we use audits, and the audit that was
referred to earlier was done and we received the information after
we had made the award. That is a very important piece of informa-
tion. So we made the award, and then the audit tells us that we
should have done some reviews otherwise. Our estimating proce-
dures are just different. I would argue as good as but different.

Ms. JoHNSON OF TExAS. Thank you. Now, our research found
that the federal government that—the practice in federal govern-
ment goes back to the Bell Report in 1962, and to the degree that
OMB even addresses fees or profit, it appears that OMB treats that
money as the recipient’s funds and not government money.

Dr. Buckius. Correct.

Ms. JOHNSON OF TEXAS. My time is limited, but I would like you,
Dr. Buckius, and Dr. Collins, if you would comment on, are you
confident that the way the fees were spent by NEON does not rep-
resent a violation of law?

Dr. Buckius. Specifically, it does—it is not a violation, okay?
{&gain, I would use the words “poor judgment,” okay, but not a vio-
ation.

Ms. JOHNSON OF TEXAS. Thank you. Dr. Collins?

Dr. CoLLINS. That is correct. It is not a violation of the OMB cir-
cular and guidance that NEON received.

Ms. JOHNSON OF TEXAS. Thank you very much.

Thank you, Mr. Chairman. I yield back.

Chairman LOUDERMILK. The Chair recognizes the Chairwoman
from Virginia, Mrs. Comstock.

Mrs. COMSTOCK. Good morning. Thank you, Mr. Chairman.

Certainly, we all want to be and are strong advocates for science
and scientific research, so the situation today and what we are dis-
cussing is really our concern about, you know, not having problems
like this, you know, that are public and the taxpayers see how
their money is spent and then having that concern that it is not
going to the very basic research and the things that we want it to,
so I think—I certainly think my colleagues here, we want to have
this discussion so that, you know, every dollar we are putting to-
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wards this important effort is going to the vital research that we
need, so I appreciate while there may not be legal problems, as you
all have indicated, it is poor judgment, and I appreciate that that
has been recognized.

And so I did want to—I had some questions here that we wanted
to establish for the record that the independent Open Secrets
website, it said NEON had paid at least $375,000 to registered lob-
byists between 2010 and 2014. Would you be able to confirm that?

Dr. Buckius. I can’t confirm that, but again, for the reasons we
said, since it is a management fee, it is permissible.

Mrs. CoMSTOCK. Okay, you know, and I understand——

Dr. Buckius. I absolutely agree with everything you just said,
okay. We need to spend taxpayer dollars on science and engineer-
ing. That is the goal of the Foundation, and so I completely support
all of your comments.

Mrs. ComsTocK. Okay, and Dr. Collins.

Dr. CoLLINS. I would have to check for the specific number with
our financial people but I know that it is in that area.

Mrs. CoMSTOCK. Okay, and we can submit for the record, Mr.
Chairman, some records from the OpenSecrets.org, which do indi-
cate $375,000, but if there is a correction that any of the witnesses
would like to make, we could also include that in the record.

Could you explain the process in terms of hiring the lobbyists
and what they were engaged to do?

Dr. CoLLINS. Well, I was not involved in the hiring of the lobby-
ists as chairman of the board now, was not chairman at that par-
ticular time, but the engagement had to do, as had been described
earlier, with retaining a group of individuals who could work as far
as NEON is concerned to especially help educate Congress as far
as what the NEON Project was about so that you would have the
very best information in terms of making decisions that you needed
to make.

Mrs. CoMSTOCK. I know, and I think that is the concern we have
because I know in instances when I was in the state legislature,
we would give money to one body, then they would want to spend
money on lobbyists to come back and lobby us for more money, and
so spending taxpayer money to ask us for more taxpayer money I
think is a frustration here that we have instead of having it go to
the research because as we are evaluating this and giving the
money to NSF, it is because we do value that research so you can—
you know, you can come as an entity, others can come, citizens can
come inform us of this, and that is our responsibility to understand
that important thing rather than have outside lobbyists come and
tell us what we are already tasked to do for the taxpayers.

So I am glad that that policy will be changed and you under-
stand that the poor judgment of that, and I do think that unfortu-
nately this happens across the government in a lot of ways, and I
know in the case when we were in the state legislature when that
came to us, we stopped that and we said, please, just come to us,
talk to us about this directly, you know, we are already your advo-
cates, and we want to be your advocates to have more basic re-
search money but you make our job more difficult when these kind
of things happen and then taxpayers look and say well, gee, you
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took our money but it is now going not to that basic research but
to the lobbyists.

So I would appreciate if we could, you know, maybe have any of
the letters of engagement or information that you could provide for
what they were tasked with and just sort of what the thinking is
there so that maybe we can look at other areas of research where
that kind of thing is going on where we maybe want to do what
you all are doing now, which is putting a stop to that, recognizing
that that makes our jobs as advocates more difficult.

So I believe I am running out of time here, Mr. Chairwoman, so
I will yield back my few seconds here.

Chairman LOUDERMILK. The gentlelady has yielded back. Chair-
man Comstock also asked that certain records she referenced be
added to the official record, and without objection, I ask unanimous
consent that the documents be added to the official record.

[The information appears in Appendix II]

Chairman LOUDERMILK. At this time I recognize the gentleman
from Florida, Mr. Grayson.

Mr. GRAYSON. Thank you, Mr. Chairman.

Ms. Manuel, stop me if I am wrong, all right? Among government
contracts, arrangements like this in general, there are firm, fixed-
pricg contracts and there are cost-reimbursement contracts, cor-
rect?

Ms. MANUEL. That is one of the ways, the taxonomies in which
people talk about contracts, yes.

Mr. GrAYSON. All right. And among the types of cost-reimburse-
ment contracts, there are cost-plus fixed fee contracts and cost-plus
other kinds of fee contracts. Is that correct?

Ms. MANUEL. As to procurement contracts, yes.

Mr. GRAYSON. All right. And the general breakdown, the distinc-
tion that is made in that case is between costs and fees of various
types. Is that correct?

Ms. MANUEL. That is correct.

Mr. GraysoN. All right. Now, costs have to be allowable, allo-
cable and reasonable, correct?

Ms. MANUEL. That is correct.

Mr. GRAYSON. But not fees, right?

Ms. MANUEL. No. If you are talking about the procurement con-
tracts, you know, there, specifically, the fees have to be earned pur-
suant to the terms that are set forth in the contract.

Mr. GrRAYSON. All right. So when we talk about—when we are
talking about the allowability of costs, we are talking about the al-
lowability of costs, right, not the allowability of fees? That is a
meaningless term, correct?

Ms. MANUEL. As a general matter, that would be true. I mean,
I can’t say that there could never be a contract that purported to
blur the two, but in general, that would be the distinction.

Mr. GRAYSON. All right. But this wasn’t one of those blurry con-
tracts, right? This contract provided for costs and for a fee, right?

Ms. MANUEL. That is my understanding, yes.

Mr. GRAYSON. Okay. So we are talking about at this point wheth-
er $25,000 for a Christmas party, $11,000 for coffee services,
$3,000 for dinners, $3,000 for tee shirts and other apparel, and
$112,000 for lobbying contracts could be spent as a fee, as part of
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a fee that the company received, not as part of its allowable costs,
correct?

Ms. MANUEL. That would appear to be the distinction that was
made between there were—there were the things that were cost
and were judged in terms of their allowability and then there was
a separate management fee, and insofar as that is a true fee, that
would not be subject to the rules regarding the allowability of cost.

Mr. GRAYSON. All right. So in essence, there are few, if any, re-
strictions under existing law for what you do with you fee. It is
money in your pocket, right?

Ms. MANUEL. That would generally be correct, yes.

Mr. GRAYSON. Okay, and we don’t generally dictate to people how
they spend their own money, right? It is not a trick question. It is
pretty basic.

Ms. MANUEL. Well, we are CRS. I am trying to think neutral and
unbiased. I think that would generally be the case, yes.

Mr. GrRAYSON. Okay. So are not going to normally engage in a
war on Christmas here and tell people they can’t spend their own
money on Christmas parties, right?

Ms. MANUEL. Insofar as nothing in the contract, you know—it is
denominated a fee and nothing in the contract purports to restrict
or what other law purports to restrict how they use their fee.

Mr. GRAYSON. Okay. By the say, I am sending this clip to Bill
O'Reilly, just so everybody is aware.

Listen, when Boeing gets a fee, Boeing gets a fee under many dif-
ferent government contracts, and in fact, earns profits under non-
government contracts. Is that correct?

Ms. MANUEL. That is correct.

Mr. GRAYSON. And have you heard the phrase “money is fun-
gible”? Is that a phrase you have heard before?

Ms. MANUEL. Yes.

Mr. GRAYSON. Okay. So what does that mean exactly, money is
fungible?

Ms. MANUEL. It is going to mean there that once Boeing has
earned its fee, it doesn’t matter whether it was, you know, when
Boeing is spending it that it was money that it got from the gov-
ernment or from some other source.

Mr. GRAYSON. All right. So what that means in essence is that
since money is fungible, when a company, a human being, any enti-
ty receives cash and it is mixed in with other cash, it becomes basi-
cally untraceable at that point. Money is money. It is all green, cor-
rect?

Ms. MANUEL. That is correct.

Mr. GRAYSON. All right. So when we try to actually trace what
happens to fees, we are doing something that is basically difficult,
if not impossible, because money is fungible, right?

Ms. MANUEL. Insofar as you were talking about a true fee and
something like the fees under the procurement contracts, then yes.

Mr. GRAYSON. All right. The reason why I am asking these ques-
tions and the reason why I am asking this way is because I don’t
want this Committee to become a scold. I don’t want us to be tak-
ing it upon ourselves to investigate whether people drank alcohol
at specific meals or whether they had a Christmas party.
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I have a larger, bigger view of science and technology than that.
I think of the sky and the stars, and I think of fusion power, and
I think of all of the magnificent accomplishments that science has
brought to us as a species, as human beings, and I don’t want to
be dragged down into the point where I am looking around and
saying I am shocked, shocked that gambling is taking place in this
establishment like in the movie Casablanca. I think we should aim
higher than that. Thank you.

Chairman LOUDERMILK. The Chair now recognizes the gentleman
from Ohio, Mr. Johnson.

Mr. JOHNSON OF OHIO. I thank you, Mr. Chairman, and I thank
the panel for being with us today.

What we are talking about today is the responsible use of tax-
payer dollars. I appreciated my colleague, Mr. Grayson’s line of
questioning. He said—if I am correct, he said we can’t tell people
what to do with their own money. Well, this is not their own
money. This is the hard-earned tax dollars of millions of American
people that are filling the coffer and we are talking about account-
ability on the use of that money and we are talking about trans-
parency so the American people can see how that money is being
used.

Dr. Buckius, in the NSF’s proposed rule, it specifically lists a
number of items including alcohol and non-business travel, non-
business meals, luxury or personal items, and lobbying as examples
of expenses that do not benefit NSF. Surprisingly, especially given
the abuses by NEON, the NSF does not prohibit the use of man-
agement fees for these federally unallowable expenses. In your
written statement, you indicate that management fees are not to
be used for such purposes but the NSF proposed rule doesn’t explic-
itly prohibit. Why are these expenditures not explicitly prohibited
in NSF’s proposed rule?

Dr. Buckius. So are you referring to the past or future? So you
have just been told that it is perfectly legitimate to——

Mr. JOHNSON OF OHIO. I am not talking about what is legal. I
am talking about your proposed rule.

Dr. Buckius. Okay. So what we are going forward with is a pol-
icy that will ensure that these things——

Mr. JOHNSON OF OHIO. Does the proposed rule explicitly prohibit
the us?e of those things that you have indicated that are not appro-
priate?

Dr. Buckius. It is proposed, remember. We are still taking com-
ment on it.

Mr. JOHNSON OF OHIO. Does it explicitly prohibit and do you
think it should?

Dr. Buckius. Two different questions. I do

Mr. JOHNSON OF OHIO. Well, let us answer the second one first
because that is the easy one.

Dr. Buckius. I think:

Mr. JOHNSON OF OHIO. Do you think it should?

Dr. Buckius. I think it should.

Mr. JOHNSON OF OHIO. Okay. Well, great. Well, then let’s discuss
accountability for the use of management fees.

I have here an email from Timothy P. Kashmer of NSF to Tom
Sheldon at NEON on January 8, 2009, and Mr. Chairman, I would
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ask that that be entered into the record. And Mr. Kashmer says,
“There is no rule or requirements for drawing down management
fees for assistance awards. These are unauditable fees.”

So do you agree that no one should be surprised that NEON used
management fees as it did? By deeming the fees unauditable and
informing NEON that there are no rules for their use, did NSF es-
sentially signal NEON that it had carte blanche to use the fees in
any way that they desired?

Dr. Buckius. No, that is not true. So they proposed uses for the
management fees that did not include the things that you just re-
ferred to, and we provided them management fees to do that. They
went ahead and used it for things that were not in the list.

Mr. JOHNSON OF OHIO. On what basis do you think then it would
be appropriate to conclude that the management fee is
unauditable? I mean, is all NSF funding appropriated by Congress?

Dr. Buckius. I am not a lawyer. I can’t answer that one.
Maybe—I guess the answer is yes.

Mr. JOHNSON OF OHIO. And is any of the money that is appro-
priated or that Congress gives to NSF, is any of it not appro-
priated?

Dr. Buckius. I am sorry.

Mr. JOHNSON OF OHIO. My question is, how then, if this is appro-
priated money, how does it magically turn into non-appropriated
money that is not subject to be audited?

Dr. Buckius. Okay, Marty, you're going to have to answer this
one.

Mr. JOHNSON OF OHIO. You can’t do that by policy, I don’t think.

Dr. Buckius. But this is a fee. This is a management fee, and
it has all of the——

Mr. JOHNSON OF OHIO. But it is appropriated money, correct?

Dr. BuckIus. Yes.

Mr. JoHNSON OF OHIO. Okay, and it is my understanding, Ms.
Manuel, isn’t all appropriated money from Congress subject to
being audited?

Ms. MANUEL. I don’t know about auditing per se but I do know
with federal procurement contracts that contract—it is appro-
priated money that goes out the door in fees, and the general rule
there has been that it is the contractor’s money once they have
earned the fee.

Mr. JOHNSON OF OHIO. Okay. All right.

Dr. Buckius, do you agree that regardless of a loophole in the
law, that the use of taxpayer money on alcohol—and I think you
have already said this—entertainment, lobbying is an unreasonable
and inappropriate waste of taxpayer funds?

Dr. Buckius. Our policy going forward after we receive comment
will hopefully tell or have items in it that we would not want our
grantees to be doing, and they include the things that you had pre-
viously listed.

Mr. JOHNSON OF OHIO. Dr. Collins, what do you think?

Dr. CoLLINS. I would make the same point, that I did not agree
with the way in which the funds were spent at that time, and going
forward, we have already put policies in place that are consistent
with your point.
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Mr. JOHNSON OF OHIO. Okay. Thank you, gentlemen and ma’am,
for answering my questions.

Mr. Chairman, I yield back.

Chairman LOUDERMILK. The gentleman yields back. The gen-
tleman also has documents that he would like entered into the offi-
cial record, and I ask unanimous consent that the documents be
entered into the official record. Without objection, they are entered.

[The information appears in Appendix II]

Chairman LOUDERMILK. I now recognize the gentleman from
California, Mr. Bera.

Mr. BERA. Thank you, Mr. Chairman. Thank you Ranking Mem-
ber, and thank the witnesses for being here.

I think we all agree that one of our core jobs and responsibilities
as Members of Congress is to make sure we are stewards watching
the use of taxpayer revenue. I think we agree there.

From my perspective, the conversation here is about proper use
of management fees versus the program goals of NSF and NEON,
and I want to be very clear that I think most of us on the Science
Committee, you know, many of us in the Minority clearly value the
importance of NSF research and clearly understand the importance
of programs and projects like NEON, which are incredibly impor-
tant, particularly as the planet is changing, as biodiversity is
changing. We have to be doing this research. I mean, in my home
State of California, we are seeing rapid change to the environment.
We are seeing record droughts that are dramatically affecting the
biosphere. So again, this hearing is not about looking at NSF as
a program and the value of that science or looking at the impor-
tance of programs like NEON, so let us be very clear that from my
perspective, these are incredibly important programs.

That said, you know, when we—you know, I think in Dr.
Buckius’s opening statement, everyone can acknowledge that there
may have been some inappropriate use of management fees, and on
a looking-forward basis, you look back, you audit, you get a sense
of where may have fees been used inappropriately, not breaking
the law but perhaps lacking good judgment, and in an environment
where folks are paying attention to how we are using the taxpayer
revenue, Dr. Buckius, it is my understanding that again looking
forward, analyzing how the funds were used in the past, NSF is re-
writing the rules, rewriting the policy on what is appropriate use
of management fee versus not appropriate use of management fees.
Is that correct?

Dr. Buckius. That is absolutely the case. We want to make sure,
as I have said a number of times, that the taxpayer dollars are
serving this country’s interest in science and engineering and
therefore we believe management fees are appropriate in order to
make these kinds of efforts like NEON functional but we don’t
want them to be done—or to be expended in a way that doesn’t
really directly benefit the outcome of the research that we are try-
ing to fund.

Mr. BERA. And if I play off the testimony of my colleague from
Florida, Mr. Grayson, NEON is not the only program in the federal
government that has appropriated funds that also then have man-
agement fees in there. So as we are looking at a single program,
is it appropriate—NSF is one of the first agencies that is looking
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at developing policy on the appropriate use of management fees
versus not appropriate.

Dr. BUcCKIUs. I can’t answer for other agencies. I bet they are
looking at them too. But yes, we are looking through all of our
large projects like this one in order to make sure that we are all
again investing in the right way.

Mr. BERA. So again, as we redefine what is appropriate use of
the fee, let us not limit this look just to a single agency and a sin-
gle program like NEON. You know, as Mr. Grayson pointed out,
you know, Boeing, you know, other energy companies, et cetera
gets lots of appropriated federal dollars, and I guess Ms. Manuel,
in most of those awards and appropriated funds, is it accurate to
say that there are management fees that are part of this?

Ms. MANUEL. If you are looking at something like Boeing, those
are generally procurement contracts and they are not denominated
management fees. They are known as some other type of fee.

Mr. BERA. Okay, but they are fees?

Ms. MANUEL. That is correct.

Mr. BERA. And there is no federal oversight over how those fees
are utilized?

Ms. MANUEL. The primary sort of control, if you will, is that the
contractor has to have earned the fees pursuant to the terms of the
contract.

Mr. BERA. Okay. But once they earn those fees, they are free to
use them however they want?

Ms. MANUEL. That is correct.

Mr. BERA. Again, what I would suggest is that we don’t narrow
in and focus in on a single agency, but as we are looking forward
to be the best utilization of taxpayer dollars. You know, as NSF is
going through their forward-looking proposals on how best to uti-
lize those fees as well as what is appropriate use of fees, you know,
there are probably lessons to be learned for other federal agencies
and so forth. And you know, again, I applaud the fact that there
is acknowledgement that there was poor judgment used and that
NSF has taken proactive measures going forward to make sure
that we can’t dictate how someone uses their judgment but we can
put in policies and procedures to minimize misuse of funds.

With that, I will yield back.

Chairman LOUDERMILK. The gentleman yields back, and the
Chair recognizes the gentleman from Florida, Mr. Posey.

Mr. Poskey. I thank you very much, Mr. Chairman.

At the usual risk of being vilified as anti-science for any desire
whatsoever to have some accountability and some transparency
and be a little bit of a watchdog over taxpayers’ money, I think it
is appalling to many of us that so many employees at the agencies
obviously look at the federal budget and taxpayers’ money as some
kind of big pinata. When you see them spending $150,000 on lig-
uor, parties, lobbyists, I mean, that is the conclusion that my con-
stituents back home would be drawing, and they would say what
are we doing about that, and so my question, have you recovered
any of the money that apparently obviously clearly was inappropri-
ately spent?

Dr. BUckIus. So let me agree with you as a taxpayer that I want
our dollars to benefit this country, but as we have been told, these
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expenditures or management fees on these kinds of things is per-
fectly acceptable. I argue poor judgment. I intend to try to make
this change going forward. But so far, they are perfectly legal.

Mr. PosEY. And so NEON apparently shamelessly defends them?

Dr. CoLLINS. As I have said in my testimony, the individuals in-
volved in making these decision could have used better judgment,
and going forward from here, we put in place policies that——

Mr. Posky. I heard you say that, but if I ripped you off, I would
expect that you would say hey, I want my money back, and I think
you have ripped off the National Science Foundation and I think
the honorable thing to do would be to say hey, we are going to give
you your money back.

Dr. CoLLINS. Well, to reiterate Dr. Buckius’s point, and as Mr.
Grayson explained, your characterization that NEON had ripped
off NSF would not accord with the fact that these fees were pro-
vided in a way that were not restricted, and we may disagree with
how they were used when in fact they were used in a way that was
consistent with OMB 122.

Mr. Posey. Well, that is pure doubletalk. I don’t think we would
be here if it was appropriate behavior of any kind. On the one
hand, you are saying it is appropriate. On the other hand, you are
saying it is inappropriate, we are not going to do it again. I mean,
I am just shocked by the answer, so

Dr. CoLLINS. I don’t want to characterize it as appropriate, as 1
have said. I don’t think it was invested in the right way but it was
consistent with——

Mr. Posey. Well, if you spent money that the government en-
trusted to you do to thing A and you did it on thing B, which was
totally a selfish personal indulgence for which it was never in-
tended, should not have been intended and you admit it should not
future ever be intended, don’t you think it would be appropriate to
pay the money back? I mean, just as a matter of fair play. Forget
the political doubletalk, the bureaucratic doublespeak, just in fair-
ness, in the real world.

Dr. CoLLINS. Well, as I said, I am not a lawyer and I don’t have
the expertise to characterize that, but the way in which——

Mr. PoseY. I am not asking for legal opinion. I am just talking,
if you were one of my constituents, you would say hey, if they spent
the money like they weren’t authorized to spend it and it was inap-
propriate, I mean, who could possibly think the National Science
Foundation gave you 150,000 bucks to spend on liquor, parties and
lobbyists. I mean, does anyone in your agency believe that that is
the correct use of the money?

Dr. CoLLINS. At this point, no.

Mr. Posey. Okay. So don’t you think in all fairness you just give
the money back to begin with?

Dr. CorLLins. Well, the funds were invested in a way that were
consistent——

Mr. Posey. That is not invested. Invested in liquor, parties and
lobbyists, and I love your explanation of lobbyists to—what did you
say, to help educate Congressmen on the validity of your agency?
I think the first thing if you wanted Congress to be respectful of
your agency is give the government back the money you cheated
them out of.
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Dr. CoLLINS. Well, again, just to repeat, I don’t feel that the gov-
ernment was cheated out of the money.

Mr. Posey. Well, if was of no benefit to the government. We have
established that. It was never intended to be spent on liquors, par-
ties and lobbyists. We have established that. So you got the money.
If you planned to do that in the beginning, you took it under false
pretenses. If you—otherwise it was just a matter of deception and
misuse of money, of taxpayers’ money that was entrusted to you to
do public good.

Dr. CoLLINS. It would be important to stick with the distinction
that Mr. Grayson has made and Ms. Manuel has made in terms of
the way in which the fees, management fees, can be used as op-
posed to appropriated funds, and the management fees came with-
out specific stipulation. Now, going forward we have put very clear
stipulation on the way in which those funds can be used that are
absolutely consistent with the spirit that you are trying to bring
forth here, and I agree with the spirit that you are bringing forth
here.

Mr. Posey. Well, you don’t agree with the spirit I am bringing
forth because you don’t have advocate repaying the government for
the money.

Dr. CoLLINS. Well, I don’t think the agency is in the position to
pay back that money because in fact the funds have been expensed
and they were used in a way that was consistent with the policy
at the time.

Mr. PoseEy. At the time, because there really was no policy. Is
that what you are saying?

Dr. CoLLINS. There was not the guidance that went down to the
specific level that you have been——

Mr. PosSEY. And everybody thinks you should be able to spend
taxpayers’ money on liquor, parties and lobbyists, right? That is a
pretty common perception. Is that a common perception in your
agency?

Dr. CoLLINS. It is not a common perception in NEON, and as I
said, it is not my perception and it is not the decision I would have
taken, but it was the decision that was taken at the time.

Chairman LOUDERMILK. The gentleman’s time is expired. The
Chair now recognizes the gentleman from Virginia, Mr. Beyer.

Mr. BEYER. Thank you, Mr. Chairman. Thank you, witnesses.

I think it is important to recognize the worthiness of the NEON
Project and, you know, the climate is changing quickly and dra-
matically in ways that are affecting or will affect our lives, and the
NEON project offers the capability to give us the data we need to
make wise decisions for the American people. So I am happy that
NSF and NEON are already taking concrete steps to implement
the audit’s findings.

But Dr. Collins, we have heard about some of the controversial
expenses paid out of NEON’s management fee account. What are
some of the less headline-grabbing expenses you charged to the
management fees and do you have other sources of income? For ex-
ample, if you wanted to pay back the $150,000 for the party and
the lobbying, could you? And in paying for the lobbying, what was
the purpose of hiring lobbyists? How does that help the mission of
NEON and the American public?
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Dr. CoLLINS. Well, as I said, to take your last question, in terms
of the lobbying, it helps the mission as far as providing an expla-
nation for the importance of this sort of investment and this sort
of facility.

Now, the other kinds of things in which the fees are used would
be, for example, on helping to pay for visas for leading scientists
who would come to the country and work in this NEON Project.

The other detail that you raised as far as other sources of funds,
there are membership fees that come from universities that are
members of the NEON Incorporated, the corporation overseeing the
NEON project.

Mr. BEYER. Could you in theory use those membership fees from
universities to repay the liquor bills for the board meetings?

Dr. CoLLINS. I am not a financial expert and I honestly do not
know whether those funds, again, to use a phrase that came up
earlier, are completely fungible.

Mr. BEYER. How many employees does NEON have?

Dr. CoLLINS. 350 right now with a variable group that comes on
in the summer of about 100 to 150 temporary employees.

Mr. BEYER. Is it not an important part of management leader-
ship to create a culture within an organization where people work
together and are mutually supportive of and committed to larger
goals?

Dr. CoLLINS. I would argue that it is extremely important in any
group and especially one as large as NEON.

Mr. BEYER. Do holiday parties sometimes help with that func-
tion?

Dr. CoLLINS. It has been my experience in 25-some-odd years of
administration that holiday parties can help with that.

Mr. BEYER. And if you didn’t pay for the holiday party out of the
management fee, how would you pay for it?

Dr. CoLLINS. Well, there would be no way by which the corpora-
tion could pay for it. You would have to do it by contributions from
individuals.

Mr. BEYER. If I can address Ms. Manuel for a minute, is there
a legal difference in the ability of agencies to set limits on how fees
are managed by nonprofits as opposed to how the profits are spent
by other procurement agencies—the Boeing you mentioned earlier?
And will we ever have a right to ask how Boeing spent their profits
on holiday parties and lobbying?

Ms. MANUEL. I think a distinction potentially could be made in-
sofar as you are talking about different types of agreements and it
is very clear with procurement contracts what types of fees are al-
lowed and what has to be done by the contractor to earn them. It
is much less clear when you are talking about management fees
under a cooperative agreement what determines the amount of the
fee and what makes it payable to the contractor.

Mr. BEYER. Is the profit that a major for-profit contractor like
Boeing makes, is that taxpayer money?

Ms. MANUEL. It is.

Mr. BEYER. I yield back, Mr. Chairman.

Chairman LOUDERMILK. The gentleman has yielded back. The
Chair now recognizes the gentleman from California, Mr. Knight.
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The gentleman has no questions. I recognize the gentleman from
Michigan, Mr. Moolenaar. No questions.

I believe that is the extent of the questions that we have. First,
I want to thank the witnesses for their testimony. I think it has
been enlightening and will help this Committee as we go forward.

As I indicated earlier, we have a higher responsibility in the po-
sitions that you and I and those that are on this panel have be-
cause we are not just dealing with money, we are dealing with the
dollars that taxpayers have sent to us and we have a higher fidu-
ciary responsibility to use those in a wise and reasonable fashion
that actually affects the outcome of the purpose of which the tax-
payers have sent us the money, and if there are loopholes, which
I think we have identified that there may be—the expenditures
have been identified as poor judgment, $25,000 on holiday parties
that was from taxpayers, that—I apologize for that. If there are
loopholes which we have identified that there clearly may be loop-
holes, then it is the requirement of Congress, the people have sent
us here, to make sure that those loopholes are closed and that tax-
payer monies are spent in a responsible fashion.

The record will remain open for two weeks for additional com-
ments and written questions from Members, but before the Mem-
bers are excused, I have been advised that Mr. Moolenaar does
want to ask a question. The gentleman is recognized for five min-
utes.

Mr. MOOLENAAR. Thank you, Mr. Chairman. My apologies. I had
a budget meeting that I needed to attend and was not able to hear
some of the testimony, but I appreciate you being here, and I have
been listening to some of the discussion, and I guess my question
is for Dr. Buckius.

There is a—NASA and OMB have a policy that indicates that it
always that costs under federal awards must be reasonable, allo-
cable and allowable, and NASA indicates that paying business ex-
penses, costs that are not reimbursable through a management fee
would be circumventing the OMB guidelines and therefore inappro-
priate, and I just wonder how you would reconcile your position
with the position of those agencies.

Dr. BUCKIUS. So other agencies do not have the same practices
that we do. As I started off in the testimony, there are different
attributes of the various agencies. Ours is one where we support
extramural research. We don’t have physical facilities. So we have
reviewed many of the other agencies’ practices and we are going to
adjust ours as we go forward, but that doesn’t mean we will nec-
essarily do exactly as they do simply because we are just a dif-
ferent agency, we have different functions.

Mr. MOOLENAAR. Do you think that those policies make sense
from their standpoint?

Dr. BUCKIUS. I can imagine in their case where they might come
to that conclusion, and we have talked about our posting in the
Federal Register so we are taking input right now and so—and we
are going to close in a couple of weeks so that we can actually then
consider all these options.

Mr. MOOLENAAR. Do you see any problem with the policies that
they have?
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Dr. Buckius. For the reasons that we have talked a little bit,
management fees do serve a very important function for activities
of nonprofits like NEON, and so curtailing, restricting, zeroing will
cause a lot of inflexibility that we see could give us some problems
but we do want to take a look at what other people do to ensure
that we have got all sides of that.

Mr. MOOLENAAR. Thank you, Mr. Chairman. I yield back.

Chairman LOUDERMILK. The gentleman yields back.

I just want to make sure every Member has ample opportunity
to ask questions in this first and final round of questioning.

Again, I have made a closing statement but I will reemphasize
how important it is that we be extra cautious and transparent with
the expenditures of taxpayer money.

I want to again thank the witnesses for your valuable testimony,
Members of the Committee for attending, and your questions, and
at this point the witnesses are excused and the meeting is ad-
journed.

[Whereupon, at 11:24 a.m., the Subcommittees were adjourned.]
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ANSWERS TO POST-HEARING QUESTIONS

Responses by Dr. Richard Buckius
HOUSE COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY
SUBCOMMITTEE ON OVERSIGHT
SUBCOMMITTEE ON RESEARCH AND TECHNOLOGY

"NSF's Oversight of the NEON Project and Other Major Research Facilities
Developed
Under Cooperative Agreements™
QUESTIONS.FOR THE RECORD

Dr. Richard Buckius, Chief Operating Officer, National Science
Foundation

Questions submitted by House Science, Space, and Technology Oversight
Subcommittee Chairman Barry Loudermilk and Research and Technology
Subcommittee Chairwoman Barbara Comstock

1. Did anyone at NSF specifically tell NEON that the management fees were
unauditable?

Answer: A review of NSF's records indicates at least one instance where the NSF Grants
Officer responsible for initial award and administration of the NEON cooperative agreement, Mr.
Tim Kashmer, indicated to NEON that management fee was unauditable. In a January 8, 2009,
e-mail, Mr. Kashmer stated to Mr. Tom Sheldon, NEON, that “There is no rule or requirements
for drawing down management fees for assistance awards. These are unauditable fees,
therefore as far as we are concerned you can draw down the entire amount of the fee, but
probably a good idea to keep it monitored into a separate account.”

The position by Mr. Kashmer that management fee was unauditable is consistent with our
understanding of federal policy associated with profits or fees. OMB Circular A-122, Cost
Principles for Non-Profit Organizations, applicable at the time of award but since superseded by
the Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards (2 CFR 200)(Uniform Guidance), states specifically that: “Provision for profit or other
increment above cost is outside the scope of this Circular.”

Concerning the drawing down of fee, NSF is implementing policies that will not allow the
awardee to draw down the entire amount of fee at one time, but instead allows awardees to
draw down management fee in proportion to costs incurred during the performance period.

2. What is your procedure for oversight on how the taxpayer money is spent in all
of NSF's 42,000 active awards, including how often are the awards reviewed? —

Answer: NSF carries out its mission primarily through the award of grants and cooperative
agreements (CAs). CAs, a special form of grant, are used if substantial invoivement is expected
of the awarding agency beyond that of routine monitoring and technical assistance. Consistent
with the Federal Grant and Cooperative Agreement Act, the principal purpose of CA is the
transfer of something of value to a recipient to carry out a public purpose or stimuiate activities
that are not for the direct benefit of the Federal Government. By contrast, contracts are used
when the funded activity is securing something of direct benefit or use by the Federal
Government. Federal statutory requirements for grants and CAs are governed by the Uniform
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Guidance and OMB Circulars; the Federal Acquisition Regulations (FAR) sets these
requirements for contracts, including instruction to the federal agency.

NSF monitors each of its 42,000 active awards using a risk-based protocoi and a set of mature
oversight procedures. As detailed in the attached standard operating guidance (SOG), each
recipient organization and award is subject at least annually to NSF baseline monitoring
activities. Supplementary advanced monitoring, i.e., either a site visit or a desk review, is
applied to those recipients identified in the annual risk assessment. The Foundation’s
commitment to stewardship over taxpayer investments is evidenced by its emphasis on
promoting the optimal and efficient use of resources, as well as integrity, transparency, and
highest standards of performance in administration, business processes, management, and
oversight.

GRANTS MANAGEMENT MODEL

The Foundation’s grants management model consists of a growing, comprehensive portfolio of
accountability efforts that broadly addresses NSF’s programmatic and business performance.
These efforts span the six life-cycle stages of an award — proposal submission, merit review,
pre-award efforts, post-award monitoring, award close-out, and audit and follow-up ~ and
represent a collaborative effort of NSF program and administrative offices.

Accountability activities across the grants life-cycle (see Attachment 1) identify NSF programs
that have been broadly recognized for excellence. These programs include: NSF merit review,
automated systems, and risk-based monitoring (highlighted in yeliow). A dynamic infrastructure
supports accountability efforts throughout the grants life-cycle; it is depicted at the bottom of the
table (highlighted in blue). This infrastructure capitalizes on the expanding capability of
electronic business systems and information management to implement business rules that
strictly enforce federal regulations as well as agency-specific policies and procedures.

PRE-AWARD MONITORING

Pre-award efforts play a significant role in NSF oversight and touch every award submitted to
NSF from communications with the potential awardee community that strengthen competition
and ensure transparency through pre-award oversight by program offices and NSF grants
administrators. Essential to these efforts are:

« Program announcements/solicitations/descriptions set programmatic and administrative
requirements.

s Merit review ensures a fair, competitive, transparent, and in-depth review of proposals
against National Science Board (NSB) criteria of intellectual merit and broader impacts.
Strict attention to conflicts of interest (COI) ensures impartiality and is enforced/ documented
through NSF IT systems.

s Award recommendations by NSF Program Officers (POs) are based on the outcomes of
merit review, special program considerations, and alignment of project scope with overall
budget. The level of review depends on project size and complexity; large-scale projects
may be subject to site visits or reverse site visits before award recommendations are
finalized.

« Funds obligation is the sole responsibility of Grant Officers (GOs) who review business,
financial, management, and other non-research aspects of proposals, and set financial
and/or programmatic terms and conditions to the awards. New potential awardee
institutions receive a financial capability review; potential awards with budgets of $10 million
or more are reviewed by NSF Cost and Financial Analysts.
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POST-AWARD MONITORING OVERVIEW

Critical to post-award review is oversight by NSF program offices in reviewing scientific
progress. Research Performance Progress Reports (Annual/Final} are required of all NSF
Principal and co-Principal Investigators (Pls/co-Pls). Failure to submit timely reports delays
processing of additional funding and administrative actions on any dctive award for all
identified Pls and co-Pls. NSF IT Systems block processing as long as reports are
outstanding. For final reports, lack of timely submission delays NSF review and processing of
any pending proposals for all identified Pis-and co-Pls on the given award. (See NSF Awards
and Administration Guide (AAG), (NSF 15-1), Section IL.D.)

NSF uses a structured, coordinated approach to identify and mitigate risks across its award
portfolio, particularly those risks associated with institutions that may not possess the capacity to
manage awards. This effort resuits in an assessment of an institution’s grant management
capacity; targets monitoring efforts on specific areas of concern; and provides business
assistance to help institutions improve their capacity to manage awards more effectively. (See
Attachments 2 and 3)

Risk-based portfolio management provides assurance that awardees are capable of
administering grants and cooperative agreements in compliance with federal regulations and
NSF policies. Elements of this approach include:

» Annual Risk Assessment across NSF’s award portfolio estimates the comparative level of
risk associated with NSF awards managed-by an institution and determines the type of
advanced monitoring activity to implement. Each award is assigned a weight denoting its
risk as a function of award factors (size, complexity), institutional factors (organization type,
experience in grant administration), prior monitoring activities (recency, compliance issues),
and recommendations from NSF administrative and/or program offices.

« Baseline monitoring touches ail NSF awards, verifying that institutions implementing these
awards comply with federal regulations and the terms and conditions of NSF award
agreements. It identifies exceptions and potential issues that require immediate or further
scrutiny through advanced monitoring.

* Advanced Monitoring is used to develop reasonable assurance that institutions managing
higher-risk awards possess adequate policies, processes, and systems to properly manage
federal funds. As further detailed in the attached, NSF advanced monitoring activities
include Business Systemn Reviews of large facilities awards; on-site and virtual visits of
research award recipients; and desk reviews.

OTHER OVERSIGHT ACTIVITIES

NSF engages in a number of other activities that provide oversight to NSF projects and
programs broadly defined. Integral to these activities are:

* Resolution of External Audits. Annually, NSF is engaged in the resolution of approximately
12 NSF OIG audits and approximately 260 Single Audits of awardees that expended more
than $750,000 in federal expenditures in the previous year. Single Audits are independent
audits required under Uniform Guidance (2 CFR 200, Subpart F). NSF resolves all
questioned costs and administrative- and policy-related findings, and engages in follow-up to
verify implementation of relevant corrective actions on the part of awardees.

s Committee of Visitors (COV) Reviews. COVs are conducted every three years for each
major NSF program. These reviews engage external experts in (1) assessing the quality
and integrity of program operations and program-level technical and managerial matters
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related to proposal decisions and (2) commenting on how outputs and outcomes of
supported research contribute to NSF's mission and strategic outcome goals.

3. In 2011, the Department of Defense adopted guidelines which addressed
management fees for unaliowable costs. They implemented an annual review, which
evaluates what the management fee was used for and whether it was consistent with
what was represented by the awardee when requested. In addition, if it is determined
that the fee was used for purposes other than what was agreed upon, both the amount
and the need for the fee could be challenged.

However, the NSF’'s December 30, 2014 proposed guidelines for management fees do
not require an annual review and the remedy for violating the agreed upon use is a
reduction in future management fees. In light of the abuses by NEON that the NSF has
described as "disconcerting," should NSF move immediately to an approach that
paraliels DOD's?

Answer: NSF’s proposed management fee policy, which was published in the December 30,
2014 Federal Register for public comment, was heavily influenced by DoD’s policy. We
believe that the policy closely parallels DoD'’s approach for addressing management fee.
NSF does take an approach consistent with DoD of providing for periodic reviews of
management fee use, but aliows for some level of flexibility in the timing of the review. NSF
did not include a specific timeframe for the periodic review of management fee use by
awardees because it was determined that the timeframe for reviews would be more
appropriately addressed in implementing procedures that were separately developed by the
Agency. Those implementing procedures, established as Division of Acquisition and
Cooperative Support Standard Operating Guidance (SOG) 2015-1, Negotiation, Award and
Payment of Management Fee, state specifically that:

“Grants and Agreements Officers shall also perform periodic reviews of management
fee usage under an award. Unless a different timeframe is established based on a
decision by the Chief, Cooperative Support Branch, based on an analysis of historic
information on use of fee, the review will take place annually. In no circumstance will
the time between reviews exceed two years. Repeated, unexplained failure to
reasonably adhere to planned uses of fee may resuit in reduction of future
management fee amounts under the award.”

NSF is planning the publication of a finalized revision to the agency's management fee policy
that would state that as a term and condition of the award the awardee will be required to
provide information (typically annually) on the actual use(s) of management fee.

NSF's approach is consistent with DoD’s approach in that if it is determined that the fee was
used for purposes other than what was agreed upon, both the amount and the need for the
fee could be challenged.

4.  The Department of Defense and other federal agencies require an independent cost
proposal audit before executing a cooperative agreement and annual independent cost-
incurred audits thereafter for projects of $50+ million? Proceeding without resolution of
cost proposal audit issues and conducting major project "reviews" on an as-needed
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basis pose significant risks for taxpayers. When a sole-purpose non-profit is involved,
there is no means of recovering taxpayer funds spent inappropriately. Will NSF revise its
policies to independent audits for $50+ million projects?

Answer: Based on our review of federal regulations associated with financial assistance
agreements, we have no indication that a requirement exists to perform independent cost
proposal audits or annual independent cost-incurred audits thereafter for projects of $50+
mitlion.

NSF agrees that proceeding with an award without the resolution of cost proposal audit issues
does propose a risk. However, the following must be considered:

Based on DCAA audits that it had commissioned, the NSF OIG identified what it termed as
unallowable costs associated with the proposals for three major projects (NEON, the Ocean
Observatories Initiative (QO!), and the Advanced Technology Solar Telescope (ATST), now
named the Daniel K. Inouye Solar Telescope (DKIST)), however, this information was only
provided to NSF after these awards had been made. Suspending the awards pending
resolution of the audit information would have resuilted in schedule and cost delays to the
projects. Instead, NSF proceeded to disposition the audits following the guidelines set forth in
the Agency’s audit resolution process, understanding that any costs questioned through the
audits and sustained by the Agency could be resolved through subsequent modification to the
awards. Ultimately, of approximately $305 million in questioned costs raised through the audits
associated with these three projects, only approximately $19.8 million was sustained by the
Agency for potential reductions in the award amount, resolving the audit (these sustained costs
were associated with the NEON project). it is important to note that this amount did not
constitute unallowable incurred costs by the organization, but instead constituted differences in
projected costs necessary to complete the NEON project. This resolution was set forth in a NSF
Audit Resolution Memorandum that was forwarded to the Office of the Inspector General for
coordination per the agency’s implementation of OMB Circular A-50 on Aprii 8, 2014. The OIG
accepted this proposed resolution on January 30, 2015. Completion of the effort to renegotiate
the estimate for the NEON award is pending based on the need to obtain an independent
assessment of the revised estimate as committed by NSF to the OIG.

Concerning the question of conducting major project reviews on an as needed basis, we are not
clear on the specific reviews referenced, however, NSF, like other federal agencies, often
conducts periodic reviews and assessments of in-process awards.

NSF disagrees with the statement that “When a sole-purpose non-profit is involved, there is no
means of recovering taxpayer funds spent inappropriately.” All financial assistance agreements
are subject to federal requirements to ensure proper oversight of funds. NSF, like other federal
agencies, reimburses organizations for costs incurred under federal awards that are determined
to be allowable, allocable, and reasonable under federal cost principies. NSF has controis in
place to prevent the reimbursement of costs that are unallowable under federal cost principles.
To ensure the proper accounting of funds in accordance with federal standards, NSF looks to
the provisions of the Single Audit Act of 1984. Pursuant to that Act, and as directed by
Congress and the Office of Management and Budget, NSF relies on the work of non-Federal
auditors performing annual OMB-prescribed A-133 audits which constitute the federal standards
for performing audits of states, local governments, and non-profit organizations. These audits
heip ensure compliance with federal requirements and are designed to provide adequate
assurance that funds under federal financial assistance awards are properly spent.
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Additionally, NSF supplements these legislatively mandated and OMB-required audits with other
post-award monitoring activities that the agency undertakes, such as accounting system
reviews, formal business systems reviews covering internal controls for financial and other
business functions, site visits including the examination of cost records, and indirect cost rate
reviews that are part of the agency’s obligation to establish indirect rates under certain awards
for which it is the cognizant audit agency.

Finally, specific to the last question, NSF has not revised its policies to require independent
audits for projects with an estimated cost of $50 million or more. We are aware of no federal
requirement that would mandate such a policy. We are also not aware of other federal agencies
with such a policy. Instead, NSF has implemented procedures for the review of cost proposals
that require that the Agency consider the need for pre-award cost proposal audits on a case-by-
case basis dependent upon the circumstances of the award. This approach is consistent with
the DCAA Audit Manual. NSF has also undertaken new additional cost control measures under
large facility construction projects to provide additional assurance that awards only include
amounts for allowable costs. As part of these strengthened procedures, NSF will now obtain full
formal audits of awardees’ accounting systems and practices prior to entering into future large
facility construction cooperative agreements totaling $100 million or more in those cases where
NSF is the cognizant agency and where such an audit has not been performed within the past
two years. in addition, NSF has strengthened requirements set forth in the Agency's Large
Facilities Manual for prospective large facility awardees to provide adequate documentation of
cost estimates at gateway reviews and throughout the project. These requirements, and the
recently implemented requirement to obtain independent cost reviews by outside parties prior to
the award of large facility construction projects, are designed to provide NSF management with
additional confidence in the estimated total project costs for these awards.

5. At the Committee's December, 2014 hearing, the NSF inspector General (IG)
questioned the budgets for four major research projects, "While NSF knows what it will
spend on these projects, it is not clear whether it knows what they will cost.” Under the
auspices of the IG, there were apparently three attempts at a cost proposal audit of the
NEON project. The last of these was completed and set forth $154 million in
undocumented or questionable costs. Nevertheless, NSF went ahead and approved the
project at the full amount without documenting resolution of any of these amounts.
Other federal agencies, including science agencies, reconcile independent cost
proposal audits before finalizing construction costs. Why doesn’t NSF do this? Wil
NSF commit to a change in its current policies and resolve significant issues raised by
cost proposal audits before awarding major facilities' grants?

Answer: Itis important to note that the subject audit had been commissioned by the NSF OIG
and not by the Agency, and as stated above the results of the audit were not provided to NSF
until after the NEON construction award had been made. NSF had conducted a separate
review of the NEON cost proposal prior to making the award. Suspending the NEON award
pending resolution of the audit issues would have resuited in schedule and cost delfays.

Instead, NSF proceeded to disposition the audits following the guidelines set forth in the
Agency’s audit resolution process, understanding that any costs questioned through the audits
and sustained by the Agency could be resolved through subsequent modification to the awards.
Uitimately of costs questioned through the audit, $19.8 miliion were sustained by the Agency for
potential reductions in the award amount, resolving the audit. it is important to note that this
amount did not constitute unaliowable incurred costs by the organization, but instead constituted
differences in projected costs necessary to complete the project. This resolution was set forth in
a NSF Audit Resolution Memorandum that was forwarded to the NSF OIG for coordination per
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the agency’s implementation of OMB Circular A-50 on April 8, 2014. The NSF OIG accepted
this proposed resolution on January 30, 2015.

6. Management fees are authorized by the funding agency when a non-profit
organization has no other source of revenue to defray unallowable costs that are
considered to be necessary and ordinary requirements for doing business. However,
according to the NSF Inspector General's November 24, 2014 memorandum, during the
fast five years almost $5 million was awarded in management fees to six awardees —
excluding NEON ~and all of them had muitiple sources of income. If this is true,
please explain why NSF would award a management fee when there is another source
of revenue to cover unallowable project costs?

Answer: NSF’s past practice for reviewing management fee proposals did not include the
specific written requirement that management fee would only be authorized when an awardee
had no other source of revenue to cover certain necessary costs that may not be reimbursable
under the governing cost principles. NSF has re-examined the Agency’s new management fee
policy requiring consideration of other sources of income. NSF has determined that a
management fee may be authorized for awards in the limited circumstances of financial
assistance awards for construction or operations of a large facility as the responsible
organization is likely to incur certain legitimate business expenses that may not be reimbursable
under the governing cost principles. NSF provides for management fee in these limited
circumstances, as appropriate, recognizing that the awardee would only incur such expenses as
a result of its support of the NSF-funded activity. Such reimbursement would be appropriate
even in situations where the organization has other sources of revenue.

7. The NSF indicates in their proposed rule that it uses management fees as a
"financial incentive” and to "obtain and retain high caliber staff.” However, according
to the NSF's Inspector General, these factors are already covered with award or
incentive fees.

a. Can you please explain if -- and why -- management fees are paid as financial
incentives? To enable the fee recipient to recruit and retain high caliber staff?

Answer: NSF considers payment of a management fee for a highly limited subset of
awards, all dependent on advanced scientific knowledge and technical expertise that is not
readily found in a commercial marketplace. The objective of these awards is the support of
cutting-edge scientific research. it is paramount that awardees have the flexibility to obtain
and retain the best minds in this regard. NSF notes that use of management fee for
providing financial incentives to obtain and retain high caliber staff warrants careful
consideration. Selected items of cost identified in the Uniform Guidance allow for some
aspects of these types of expenses, but not all. For example, where an employee who has
received allowable relocation expenses resigns within 12 months after hire, the awardee is
required to refund or credit the Federal share of the cost to the Federal Government. Under
such circumstances, that repayment would not be covered as an allowable cost or even later
as an indirect cost. Therefore, funds available for repayment would be limited and use of
management fee may be appropriate. Providing a housing allowance for a project executive
that may be on assignment at another location is another example of an expense that would
not be covered by the cost principles but may be ordinary and necessary.
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b. What is the range of salaries and benefits paid to the top leadership at NEON?
How are those salaries justified? Is the opportunity to lead singular research
efforts relevant to recruitment and retention of professional staff?

Answer: As of February 25, 2015, NEON, Inc.’s top leadership salaries range from
$175,695 to $304,741 (see Table below). NEON, Inc.’s top leadership receives additional
benefits for medical, dental, and vision coverage in accordance with eligibility critena
covering alt NEON employees, including 6% retirement plan contribution. Benefit levels
range from $7,433 to $15,696 (see Table below).

Table: NEON Annual Salaries by Job Title

Chief Executive Officer $304,741 $15,606
Observatory Director $234,000 $11,486
Project Manager $234,000 $13,737
Chief Financial Officer $213,717 $13,175
Chief Human Resources $213,462 $13,168
Chief of Education and Public

Engagement $203,825 $10,651
Chief of Strategic Alliances $175,695 $7,433

NEON, Inc. maintains and administers established policies and practices to justify
compensation, which includes surveying the labor market for the types of positions it has
and establishing pay rates based on what is competitive for recruitment and retention in the
relevant labor market. Currently, NEON, inc. uses data from the Radford Technology
Survey; the Pearl Meyer Chips One; Mountain States Employers Council for Colorado,
Wyoming, Arizona, New Mexico; and the Economic Research Institute. The compensation
data provided by these surveys allows NEON, Inc. to find relevant salary information from at
least one source for most positions. For unique or hybrid positions NEON, Inc. utilizes
Occupational Information Network or relevant small firm or niche salary surveys conducted
by position of related associations or professional membership groups.

NEON, Inc. employs professional staff who are engaged in scientific research. For several
professional scientific staff positions, a demonstrated record of leading research efforts is
required as part of their formal job duties and would be essential to their recruitment and
retention by NEON, Inc. Most scientific, engineering, and professionatl staff employed by
NEON, Inc., however, are not required to lead singular research efforts as part of their
formal job duties; such opportunities, therefore, would not be relevant to recruitment and
retention.

In an October 1, 2014 response letter to Senators Grassley and Paul, the NSF

asserted, "NSF does not provide this [management] fee on an incurred cost basis."
However, NEON's first request for a management fee to the NSF was for the exact
amount of the unallowable expenses that it incurred. How is this not providing a
management fee on an incurred cost basis?
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Answer: Except for one item of cost as noted below, NEON represented in its request to NSF
for management fee that the fee was for potential and anticipated costs, not for incurred costs.
On December 8, 2008, NEON, Inc. formalily requested payment of a management fee to the
organization for work under the NEON construction award. NEON, Inc. represented to NSF that
the proposed management fee would be used for specific purposes, including: (1) Contract
Terminations and Losses, (2) Outreach Activities, (3) Personnel Related, and (4) Business
Meals/Others. NSF reviewed and approved the request consistent with our practice of allowing
the payment of a management fee for, among other purposes, coverage of non-reimbursable
costs deemed necessary for operations. Of the $190,000 in management fee requested by
NEON, all items of cost except for $11,000 were represented as potential and anticipated

costs. The $11,000 requested was proposed by NEON to reimburse the NEON membership fee
account which was used to cover the cost of canceling a scheduled vendor conference.

9. In an October 1, 2014 response letter to Senators Grassiey and Paul, the NSF
indicated that a "management fee represents the parties' agreement as to a fixed
amount constituting a fee or profit earned by the awardee.”

a. Given that NEON is a non-profit entity, under what authority is it appropriate for
NSF to pay a "profit" to a non-profit organization?

Answer: The Uniform Guidance (2 CFR 200.400(g)) states that ‘[f]he non-Federal entity
may not earn or keep any profit resulting from Federal financial assistance, unless explicitly
authorized by the terms and conditions of the Federal award.” In addition, available
guidance on accounting for non-profits makes it clear that non-profit earnings are

“profit.” NSF determined that given the nature of the NEON cooperative agreements,
management fees were appropriate and expressly allowed in the terms and conditions of the
award.

b. What specifically has NEON done to earn a fee or a profit above and beyond
consideration negotiated in the cooperative agreement?

Answer: NSF cooperative agreements provide for cost reimbursement for allowabie direct
and indirect costs. In the limited subset of awards (currently 14 out of roughly 53,000 active
awards) where NSF provides management fee, it does so not because the fee is earned as
areward. Rather, NSF provides it recognizing that there are legitimate expenses an
awardee may encounter that are not covered by the cost principles. The Federal
Government has recognized the validity of providing fee to cover these types of concerns for
at least half a century, dating back to the Kennedy Administration and the Bureau of the
Budget Committee’s report on “Government Contracting for Research and Development,”
commonly calied the Beli Report.

10. In 2011, NSF concluded its Business Systems Review for NEON. As part of that
review, NSF stated that it reviewed NEON's entire Policies and Procedures Manual.
Included in that manual is a form, dated September 29, 2009 and entitled "Pre-Approval
of Unallowable Expenditures.” This form provides check-boxes for expenses inciuding
alcohol, entertainment and lobbying, and the accompanying policies instruct- NEON
employees to fill out the form to request payment of these unallowable expenses with
taxpayer funds.

The Business Systems Review did not make any mention of NEON's proposed use of
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taxpayer funds for alcohol, entertainment, or lobbying. Given that this form was
included in the documents that NSF specifically stated it examined in the Business
Systems Review, why was no action taken at the time to prohibit NEON from spending
taxpayer funds on these "disconcerting” expenses”?

Answer: The Business Systems Review process did identify and review this form, which was
used to ensure that such costs were not categorized as ailowable direct costs, but rather
covered by NEON private funds. Management fees collected from NSF awards are considered
NEON private funds by law. We believe that this position is consistent with testimony provided
at the February 3™ Hearing by the Congressional Research Service (CRS). Specifically, our
copy of the written testimony provided by the CRS for the February 2™ Hearing states that:

The payment of fees to a procurement contractor is generally governed by the
terms of the contract regarding the “earning” of these fees, not the allowability of
costs. Moreover, once the fees have been paid, the funds are generally seen as
indistinguishable from the contractor’s other funds, and may be used in any way
that is permissible under generally applicable laws. The same could potentially be
said of any fees paid to a non-federal entity under a cooperative agreement,
aithough it should be noted that federal law could sometimes restrict what a
recipient of federal funding may do with its own money.’

Prior to implementation of NSF’s new policy, use of fee was discretionary with no specific
limitations. Going forward, NSF has now published specific written policies on use of )
management fee and NEON has already agreed to adopt them. NEON'’s business practices
and forms will be modified accordingly.

11. The Byrd Anti-Lobbying Amendment prohibits ali applicant and recipients of
Federal contract, grants, loans, and cooperative agreements from using funds
appropriated by acts of Congress for lobbying.

NEON disclosed in its publically-available income tax returns that it was expending
funds on lobbying that exceeded the amount of its nonpublic funds. It further stated
that the purpose of those lobbying expenditures was to attempt to influence members of
Congress by "develop[ing] ... a targeted appropriations strategy to attract support for
NEON" and "draft[ing] letters to members of congress .. to advocate NEON's
objectives.”

a. Did NSF ever review NEON's publically-available income tax returns?

Answer: NSF personnel did not review NEON Inc.’s income tax returns; however, NSF
personnel did review NEON, Inc.’s Lobbying Certification as required by the lobbying
restrictions common rule adopted by Federal awarding agencies in 55 Federal Register
6736. The common rule requires non-Federal entities who request a Federal award
exceeding $100,000 to complete this certification. This certification states that the non-
Federal entity must complete the “Disclosure Form to Report Lobbying”, if they use
unappropriated to influence or attempt to influence an officer or employee of any agency in

" For example, non-profit social welfare organizations that are tax exempt under 26 U.S.C. §501(c)(4) are restricted
from engaging in “lobbying activities” if they receive a federal grant, award, or loan (2 U.S.C. §1611). This
prohibition extends to any lobbying activities, including those undertaken with private funds. See id.
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the connection with the Federal award. NEON, Inc.’s Chief Financial Officer certified their
compliance with the requirements and standards on lobbying costs in OMB Circular A-122
for fiscal years 2008-2013.

b. Do you believe that OMB (Office of Management and Budget) has given you the
authority to disregard the Byrd Amendment and pay NEON's lobbying expenses
with taxpayer funds?

Answer: The Byrd Anti-Lobbying Amendment (“Byrd”) provides limitations on the use of
appropriated funds to influence certain Federal contracting and financial transactions. in
accordance with the Act, the Office of Management and Budget (OMB) provided
government-wide guidance regarding its implementation. Consistent with that guidance,
profits and fees are excluded from the limitations imposed by the Byrd amendment...(see
1990 Federal Register notice, which states that “[p]rofits, and fees that constitute profits,
earned under Federal grants, loans, and cooperative agreements are not considered
appropriated funds” (55 Federal Register 24540, 24542 (June 15, 1990)). Nevertheless,
NSF’s new policy on use of management fee specifically provides that fees should not be
used to support lobbying as set forth in the Uniform Guidance (2 CFR 200.450).

12. When did NSF first learn of NEON using federal funding for alcohol, parties, and
fobbying?

Answer: During a Business System Review that was conducted in 2011, NSF became aware
that some portions of the management fee had been used on these types of expenses. There
were discussions with NEON concerning the uses; however, it was determined at the time that
management fees expenditures were outside the purview of the cost principles. In 2013, NSF
obtained more detailed information on NEON, inc. fee usage during the audit resolution process.
Given the fee usage by NEON, Inc., NSF denied both a request for an increase in NEON’s
management fee under the current construction award in 2013, and a fee under the early
operations award, pending resolution of this matter.

Beginning early in 2013, NSF initiated action to review its management fee practices and assess
what alternatives were available to it in conducting its audit resoiution activities. NSF staff
conducted research on the issue including review of other agencies policies and practices and
interviews with other agency personnel. Several draft versions of internal guidance concerning
negotiation and award of management fee were produced and debated internally.

These efforts resulted in the management fee policy published in the Federal Register on
December 30, 2014 and corresponding internal implementing guidance issued January 2,
2015. Regarding the latter, NSF determined that management fee represented an element
above cost not subject to audit review, and that awards of any future management fee amounts
would take into consideration NEON Inc.’s previous use of fee.

This resolution was set forth in NSF’s Audit Resolution Memorandum that was forwarded to the
Office of the Inspector General for coordination per the agency’s implementation of OMB
Circular A-50 on April 8, 2014. The OIG accepted this proposed resolution on January 30,
2015.

13. Most of the expenses you stated as "ordinary and necessary" in your written
testimony have to do with credit and capital budgeting. The intent of these expenses
seems to be to provide the grantee with cash for use between the date it expends
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money on its projects, and the date that the Government reimburses it for those
expenditures.

a. Can grantees receive payments from NSF electronically before they expend any
cash?

Answer: Yes. NSF policies on financial requirements and payment are set forth in NSF
Award and Administrative Guidance (AAG). [ll.C.2.a, “[a]dvance payments to grantees must
be limited to the minimum amounts needed and be timed to be in accordance with the
actual, immediate cash requirements of the grantee in camying out the purpose of the
approved program or project. The timing and amount of advance payments must be as
close as is administratively feasible to the actual disbursements by the grantee for direct
program or project costs and the proportionate share of any allowable indirect costs. When
making a payment request, grantees must certify that all disbursements have been made, or
will be made, within three days of the receipt of the payment in accordance with the terms
and conditions of the award.”

Grantees may submit requests for payments as often as they like and are authorized to
receive payments from NSF in advance of costs incurred provided that the following
conditions exist: (i) [flunds for the project period have been obligated by a Grants and
Agreements Officer in the form of a signed grant; (ii) [tlhe grantee has established written
procedures that will minimize the time elapsing between the transfer of funds from the U.S.
Treasury and their disbursement by the grantee; and (jii) [t|he grantee’s financial
management system meets the standards for fund control and accountability prescribed in
OMB Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
Federal Awards (2 CFR § 200.302). NSF may restrict a grantee’s capability to request funds
when grantees do not meet these conditions or when otherwise considered appropriate.

b. NEON's log of management fee expenditures does not seem to show one dollar
for capitat budgeting expenditures. The only ordinary and necessary item paid
for with management fee money seems to be late fees —and that accounts for a
just few thousand dollars out of $1.7- million in fees. Would you please review
the NEON log and caiculate the total amount of management fee expended for
necessary and ordinary business expenses?

Answer: NSF conducted an initial review of NEON, Inc.’s log of management fee
expenditures. Although the log provides brief descriptions of the expenditure transactions,
there is not enough detail and support to make a determination of whether the expenses are
consistent with NSF’s new policy and, further, calculate the amount expended for necessary
and ordinary business expenses.

Management fees are an item above cost, therefore — NSF did not require NEON, Inc. to
report how those monies were expended. As an item above cost, management fee is not
subject to audit. This position is consistent with testimony provided at the February 3™
Hearing by the Congressional Research Service (CRS). Additional time is needed to
coordinate with NEON; Inc. and gather the necessary information to conduct a thorough
analysis of the management fee expenditures.

¢. Why did NSF continue to pay a management fee that eventually totaled $1.7
million when even a cursory scan of the NEON log of expenditures revealed
relatively few unallowable costs that could be considered ordinary and necessary
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business expenses?

Answer: Although NSF has issued new policy providing more definitive guidance on use of
management fee provided under financial assistance agreements, management fee is an
item above cost, and is not subject to audit. This position is consistent with testimony
provided at the February 3™ Hearing by the Congressional Research Service (CRS).
Specifically, our copy of the written testimony provided by the CRS for the February 2™
Hearing states that:

The payment of fees to a procurement contractor is generally governed by the
terms of the contract regarding the “earning” of these fees, not the allowability of
costs. Moreover, once the fees have been paid, the funds are generally seen as
indistinguishable from the contractor’s other funds, and may be used in any way
that is permissible under generally-applicable laws. The same could potentially be
said of any fees paid to a non-federal entity under a cooperative agreement,
although it shouid be noted that federal law could sometimes restrict what a
recipient of federal funding may do with its own money.?

We further note that our analysis of NEON Inc.’s use of fee has determined that
documentation is not clear thus it is also not clear whether the expenses can be considered
to be an inappropriate use of fee. For example, expenditures refated to meals and food
items may have been appropriate if related to business purposes and reasonable, however
documentation concerning this matter is not clear.

d. Does the NSF review actual management fee expenditures for any of the non-
profits with which it has cooperative agreements?

Answer: In the past NSF has not reviewed management fee expenditures for any of the
non-profits that have received such fees under cooperative agreements. This has been
consistent with NSF’s understanding that fees are payments of amounts above cost and not
subject to audit. This position is consistent with testimony provided at the February 3"
Hearing by the Congressional Research Service (CRS). Going forward, NSF is adopting
new policy requiring the periodic review of management fee expenditures to examine the
extent to which awardee fee proposals have proven reliable when compared with actual
uses of management fee. Repeated, unexplained failure to reasonably adhere to planned
uses of fee will resuit in reductions of future management fee amounts under an award.

Does the NSF directly perform independent audits of any of its programs?

a. Does the NSF ever engage an independent auditor to undertake performance or
efficiency audits of NSF projects?

Answer: Primary responsibility for the conduct of independent audits of NSF awardees has
historically rested with the NSF OIG. Pursuant to the Inspector General Act Amendments of
1988, the NSF OIG has the responsibility and authority to conduct and supervise audits and
investigations of NSF programs and operations, including organizations that receive NSF

2 For example, non-profit social welfare organizations that are tax exempt under 26 U.S.C. §501(c)(4) are
restricted from engaging in “lobbying activities” if they receive a federal grant, award, or loan { 2 U.5.C. §1611).
This prehibition extends to any lobbying activities, including those undertaken with private funds. See id.
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funding. Annually, NSF provides its OIG recommendations of awardees that, in the view of
NSF program and/or administrative staff, would benefit from additional scrutiny. in recent
years NSF management and the OIG have entered into an agreement under which NSF
may commission audits directly with other audit entities, but this has been used under very
limited circumstances and primarily for cost incurred audits. In addition, under the Uniform
Guidance (Subpart F) all non-federai entities that expend $750,000 or more in federal funds
during the preceding fiscal year must have a single or program-specific independent

audit. The scope and reporting requirements under these audits address such items as
internal controls; questioned costs; compliance with federal statutes, reguiations; and federal
awards terms of conditions; and follow-up on prior audit findings. Those single audits with
findings relevant to NSF are resoived by NSF Management (or its designee).

b. Do you agree that some form of independent audit oversight of major NSF
projects would lend credibility to the oversight process?

Answer: Independent oversight, including audits, naturally lends additional credibifity to
programmatic accountability efforts. NSF does, however, support a number of evaluation
efforts conducted by external subject matter experts that provide independent layers of
program and project assessments. First, Committee of Visitors (COV) panels, assembied
on a three-year cycle for major programs, engage subject matter experts in assessing the
quality and integrity of program operations; program and administrative matters related to
project funding decisions; and the alignment of program outputs and outcomes with NSF’s
mission and strategic outcome goals. Second, program-ievel reviews conducted by third-
party evaluators generally focus on program impacts, including contributions to science,
societal impact, broadening participation, and best practices. For programs supporting
large-scale efforts (e.g., centers, state-wide infrastructure, institutional reform) such
evaluations often provide analysis down to the project level. A third form of independent
review by subject matter experts involves large-scale and complex projects that have
management plans calling for periodic reviews (often in the form of Site Visits or Reverse
Site Visits) to address scientific performance, as well as the managerial and operational
aspects of their efforts. In the case of NSF large facilities projects, such program activities
would complement Business System Reviews (BSRs) referenced in earlier responses
above.

15. The DCAA auditors were unable to match the NSF method for calculating
contingency with that used by any other federal agency. This was cited as a major factor
in reaching the conclusion that the cost proposal for NEON was not a fair and reasonable
one.

a. Are you aware of any other federal agency, including another science agency
that uses the NSF methodology? Has OMB reviewed and approved the NSF
methodology?

Answer: Yes, other federal agencies that support facilities construction (most notably DOE
and NASA) now support the use of modern probabilistic approaches to estimating budget
contingency. NSF’s revised contingency policy completed the OMB-required public
comment period on January 6, 2015. Final OMB review is planned for March 2015 with
approval targeted for May 2015. NSF’s new policy is in full compliance with OMB's Uniform
Guidance (2 CFR 200), Section 200.433.
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b. Did the NSF provide special software to NEON to estimate contingency?
Answer: No.
c. How are contingency amounts calculated?

Answer: There are a variety of acceptable, industry-wide methods for calculating
contingency. In the past, NSF gave far less guidance with regard to contingency calculation
methodologies, which led to a wide range of products and challenges with evaluation.
Moving forward, NSF gives clear and concise guidance on favoring the modern, probabilistic
approach as well as specifying how contingency is defined and managed in the revised
Large Facilities Manual (LFM), Section 4.2.5. A more complete description of NSF's
preferred methodology can be found in the revised LFM, Quantitative Risk Analysis —
Estimating Contingency, Section 5.2.8.

d. Rather than providing a means for recognizing predictable variations in certain
budgeted cost items during a muiti-year construction period, which is the
approach taken by other federal agencies, NSF's method of caiculating
contingency appears to create a reserve account from which the non-profit
developer could draw for any unanticipated increases in budgeted costs as well
as any unbudgeted costs-without approval from NSF unless a six-figure limit
was exceeded for a single item. Under this approach, are contingency
expenditures auditable? How does NSF review and assess the appropriateness
of contingency expenditures? How can NSF assure Congress and taxpayers
that its major research facilities are constructed at the lowest necessary cost?

Answer: NSF methodology does not create a reserve account.

As clarified by OMB through the Uniform Guidance, a distinction is made between including
contingency as part of budget estimating for large, complex activities such as large facility
construction projects, which is permissible, versus payments made to an organization’s
contingency reserve, which are not. Please see response below to Question 2 from
Ranking Member Johnson for additional information.

Contingency dollars are not separately identifiable after they are incorporated into a
specific Work Breakdown Structure (WBS) element following a risk being realized and
appropriate approvals made. All contingency allocations go through a documented
change control process that has various approval thresholds, with NSF approval being
required at a certain level. NSF approval thresholds vary based on the nature and stage
of the project. A sufficiency review of current NSF approval thresholds was recently
completed, the results of which will be reported to the NSF OIG.

The contingency management and use process is auditable, including all ailocations of
contingency. Miscommunications on how NSF budgets and manages the use of
contingency has led to the NSF OIG’s audit team to review the materials under a different
framework. NSF has greatly strengthened and standardized the contingency use
reporting process in the monthly project reports to facilitate this kind of audit in the future.
The monthly reports are closely scrutinized by Program and the Large Facilities Office
with a particular emphasis on contingency use.

16. What has been, and what is, the NSF's written, internai policy for a potential conftict
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of interest when working on a project at NSF and then subsequently accepting a position
of Chief Executive Officer of said project?

Answer: NSF’s policy follows the Government-wide Standards of Ethical Conduct for
Employees of the Executive Branch, specifically Subpart F at 5 CFR 2635.602, which-governs
seeking other employment. That Subpart contains a disqualification requirement that applies to
employees when seeking employment with persons whose financial interests would be directly
and predictably affected by particular matters in which the employees participate personally and
substantially. It addresses the requirement of the financial conflict of interest statute, 18 U.S.C.
208(a), that an employee disqualify himself from participation in any particular matter that will
have a direct and predictable effect on the financial interests of a person “with whom he is
negotiating or has any arrangement concerning prospective employment.” Beyond this statutory
requirement, the regulation requires disqualification from particular matters affecting the financial
interests of a prospective employer when an employee's actions in seeking employment fall
short of actual employment negotiations.

a. Did Dr. Collins, now CEO of NEON, have any input in NSF's decision to move
forward with the NEON project while he was the NSF Assistant Director of
Biological Sciences? In addition, did he have any input on the final budget or
use of management fees for the NEON project?

Answer: Note that Dr. Collins is the Chair of the NEON Board of Directors, not the Chief
Executive Officer. This is a non-salaried position, except for an annual stipend ($5,100)
provided to each Board member for attendance at three NEON Board of Directors meetings
per year.

The solicitation establishing the initial NEON matter (NSF 04-549) was issued on March of
2004, before Dr. Collin’s appointment as Assistant Director of the Directorate for Biological
Sciences (AD/BIO). While Dr. Collins was AD/BIO, he did have input into several
preliminary NEON matters. But actual approval of required funding actions for design or
concept and development awards was done by the Executive Officer, NSF Directorate for
Biological Sciences.

The NEON construction award itself was funded in August of 2011. The initial operations for
NEON, Inc. were funded in September of 2012. As these matters arose after Dr. Collins had
left NSF (October 2009), he did not have any input into either the final budget or the use by
NEON, inc. of management fees.

b. If so, does it appear as though there is a conflict of interest with Dr. Collins
moving from his previous position at NSF to become the CEQ of NEON?

Answer: No, it does not. Again, Dr. Collins is not the CEQ, He is the chair of the NEON
Board of Directors, a non-salaried position.

Dr. Collins was AD/BIO from September of 2005 to October of 2009. Dr. Colfins became a
member of the NEON Board of Directors in January of 2012, more than two years after his
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departure from NSF. He subsequently became Chairman of the Board of Directors in
January of 2013.

The Government-wide Post-Employment Restrictions, at 18 USC 207, do not prohibit an
individual who previously worked for the U.S. Government from going to work for any
outside entity, even when that individual dealt with the same entity while working for the
Government.

Question Submitted by Rep. Gary Palmer

1. In 2008, NEON cancelled a iease with the Heinz Center that wasn't legally binding,
but NSF approved a $50,000 cancellation fee request out of the management fund.

a. Would you please explain why taxpayers were on the hook for $50,000 on a
non-binding agreement?

Answer: The parties, including NSF, believed that the letter of intent to the Heinz Center
may have been considered a legally binding agreement, whereas, NEON, Inc. would be on
the hook for the entire $100,000 and without the ability to occupy the space for the limited
time of 12 months. Therefore, NSF found it necessary and reasonable for NEON, Inc. to use
its management fee for the purpose of payment of the cancelation fee. There was no
binding agreement at the time that NEON, Inc. entered into a letter of intent with the Heinz
Center. However, subsequent communications created ambiguity on the matter. Due to
NEON Inc’s need to occupy the Heinz Center offices for a short period of time and the need
to resolve a dispute on the cost of the renovations that took place because of NEON, Inc.’s
written notification to the Heinz Center to occupy the two offices for a longer period of time,
the parties entered into good faith negotiations to resolve this matter before it went as far as
going to court for resolution. Further explanation of the lease cancelation is explained
below.

In July 2007, NEON, Inc. entered into a “Letter of Notification” with the Heinz Center
indicating that NEON, Inc. intended to occupy renovated office space at the Heinz Center for
long-term duration beginning in 2008. Based on this letter, the Heinz Center undertook in
good faith renovations to host NEON, Inc. {n 2008, business management employees of
NEON, Inc. were located in Washington, DC and NEON, Inc. was establishing an office in
Boulder, CO to host the project design and management employees. However, after further
review of the costs associated with two separate offices, NSF determined that support for
two offices would be unnecessary and unreasonable.

Although the parties had not yet entered into long term agreements, it appears reasonabie,
based on the one year lease costs, that supporting the two offices in DC for NEON Inc.
would have cost NSF approximately $50,000 per year which would have resulted in costs of
approximately $300,000 to date and would be an ongoing indirect cost expense.
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in May 2008, NSF notified NEON, Inc. that it must locate all of its employees in one location
and that this requirement would be a condition of a pending award for NEON design. NSF
permitted NEON, Inc. a twelve-month period during 2009 to complete the move and close all
offices in Washington, DC. NEON, inc. notified the Heinz Center of this decision and that it
would be moving its entire staff to Boulder, CO. On September 2008, due to NEON’s
change of plans subsequent to NSF's decision, the Heinz Center submitted an invoice to
NEON, Inc. in the amount of $100,000 for costs incurred for renovating the office space to
NEON specifications and for costs to re-design the space to make it rentable.

From June 2008 to December 2008, NEON, Inc. and the Heinz Center negotiated a leasing
arrangement that met the NSF criteria to close all offices in the Washington DC area:
NEON, Inc. decided it would rent the Heinz Center for one year for its remaining
communications and strategic staff in the amount of $50,000 and pay a $50,000 iease
cancellation fee (see Attachment 4). In December 2008, NSF concurred with NEON, Inc.’s
request to enter into a twelve-month lease of the Heinz Center renovated office space (see
Attachment 5).

Both NEON, inc. and the Heinz Center entered in good faith into an agreement to establish
a NEON, Inc. office at the Heinz Center. The Heinz Center proceeded with renovations
based on that agreement. it was NSF that required NEON, Inc. to close all Washington, DC
offices and move all employees to one location. As a result of the NSF requirement, NEON,
Inc. notified the Heinz Center that it could not honor the agreement to enter into a long-term
lease. Given it was the Agency’s requirement to consolidate ali staff in a single location, it
appeared to NSF that a lease cancellation fee was appropriate.
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Questions Submitted by Ranking Member Johnson

1. The Inspector General has been at odds with NSF over how to handle cost
estimates and how to handle contingency in a project since at least 2011. From your
testimony it appears that you have taken some of the Inspector General'sconcerns to
heart. During the hearing we had a brief exchange about some of the steps NSF has
undertaken to be responsive to the IG. Please provide a more detailed answer about the
steps you've taken over the last 2-3 years with respect to large facilities policy and
management, including cost-estimating and contingencies. Please include a
description of the audit resolution process for contingencies. What facilities policy and
management reviews or reforms are still underway at NSF?

Answer: in addition to established cost monitoring controls, NSF has undertaken new
additional cost controi measures under large facility construction projects to provide additionat
assurance that awards only include amounts for allowable costs. As part of these strengthened
procedures, NSF will now obtain full formal audits of awardees’ accounting systems and
practices prior to entering into future large facility construction cooperative agreements totaling
$100 million or more in those cases where NSF is the cognizant agency and where such an
audit has not been performed within the past two years. In addition, NSF has strengthened
requirements set forth in the Agency’s Large Facilities Manual for prospective {arge facility
awardees to provide adequate documentation of cost estimates at gateway reviews and
throughout the project. At each stage gate review (Conceptual Design, Preliminary Design, and
Final Design), NSF will conduct an agency cost assessment of the Awardee’s cost proposal,
appropriate for that level of project maturity. A standardized Cost Proposal Review Document
(CPRD) wili be populated by the various oversight and assurance divisions and offices within
NSF (including Program) to deveiop both the National Science Board-approved Estimated Total
Project Cost (TPC) as well as for the final cost estimate to be included in the financial assistance
award. The CPRD will also include inputs from one of eight types of Independent Cost
Assessments recognized in the GAO guide prior to the final design stage gate review.

Typically, proposal audits are provided to cooperative agreement officials prior to.the negotiation
of a final award; agency officials use this information to make a final decision, which resoives
any proposal budget audit recommendations. This process would be applied to the resolution
of any issues associated with contingency estimates.

Post-award, estimated costs to complete the project will be evaluated at annual project reviews
and through the normal oversight process. NSF is also strengthening its requirement for cost
estimate preparation by Awardees to facilitate reviews and development of the CPRD. All of the
changes have (or will) be codified in the NSF Large Facilities Manual.

These requirements, and recently implemented requirements to increase documentation of the
review of awardee proposais and to obtain independent cost reviews by outside parties prior to
the award of large facility construction projects, are designed to provide NSF management with
additional confidence in the estimated total project costs for these awards.

NSF has also strengthened its policies and procedures on contingency estimating, management
and use in the revised Large Facilities Manual.
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2. The Inspector General appears to have a different reading of the OMB uniform
guidance than the agency does. Specifically, she points to paragraph (c) of Section
200.433 to argue that the agency should maintain full control over the contingency
reserve unless and until the actual costs are incurred, rather than handing management
of the contingency fund to the project management, e.g. NEON, Inc. How do you
believe we are to understand the OMB guidance that, on the face of it, seems to support
both the agency's and the IG's position on contingencies?

Answer: Contingency estimation, which is a long standing project management practice that
has been addressed in numerous professional publications, has recently been addressed by
OMB's Uniform Guidance (2 CFR 200). Per the OMB guidance, contingency is that part of a
budget estimate of future costs, typically of large construction projects, IT systems, or other
items approved by the Federal awarding agencies, which is associated with possibie events or
conditions arising from causes, the precise outcome of which is indeterminable at the time of
estimate, and that experience shows will likely result in additional costs for the approved activity
or project.

Although NSF has, in the past, typically included contingency estimates in large facility
construction awards, the OIG has disagreed with the amounts being included. For example,
disagreements have arisen between NSF and the NSF OIG around what constitutes acceptable
budgeting practices for contingency. There is a fundamental difference between the concepts
of responsibly budgeting for contingencies {using a risk-based methodology to estimate
variations in established allowable construction costs under the cost principles) and the cost of
paying into a general, non-specific contingency reserve. The latter is a separate cost category
that is unallowable. OMB has recently clarified the difference between the two concepts. The
OIG has taken a different interpretation of OMB policy and has extrapolated the term “certainty
requirement” contained in the OMB guidance to mean that ail costs associated with contingency
estimates must be known in advance as to their time, intensity, and assurance of happening.
This is not a position taken by the Agency, nor is it consistent with accepted best-practices.

In several audits, the OIG has cited the contingency provision of the former Cost Principles for
Educational Institutions (OMB Circular A-21) {2 CFR 220), and concluded that proposa!l budgets
did not meet the certainty requirement of the aforementioned cost principle, nor did the estimate
rest on adequate supporting documentation. However, as noted above, OMB has recently
addressed these matters explicitly in publishing the Uniform Guidance and the rule-making
process. OMB noted that the text addressing the use of contingency budgets in federal awards
included in the proposed rule represented a clarification, not the adoption of a revised cost
principle. As clarified by OMB through the Uniform Guidance, a distinction is made between
including contingency as part of budget estimating for large, complex activities such as large
facility construction projects (see paragraph (b) below), which is permissible, versus payments
made to an organization’s contingency reserve (see paragraph (c) below), which are not. Thus,
the OMB Uniform Guidance, 2 CFR §200.433, is determinative in this matter:

“(b) Itis permissible for contingency amounts other than those excluded in paragraph (b)(1)
of this section to be explicitly included in budget estimates, to the extent they are necessary
to improve the precision of those estimates. Amounts must be estimated using broadly- .
accepted cost estimating methodologies, specified in the budget documentation of the
Federal award, and accepted by the Federal awarding agency. As such contingency
amounts are to be included in the Federal Award ...”

“(c) Payments made by the Federal awarding agency to the non-Federal entity’s
“contingency reserve” or any similar payment made for events the occurrence of which
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cannot be foretold with certainty as to the time or intensity, or with an assurance of their
happening, are unallowable ..."

Efforts to resoive disagreements between the OIG and the NSF Office of Budget, Finance and
Award Management on this matter, including through re-audit of the three major research
facility projects, failed to resolve differences on whether amounts for contingency estimates
were appropriate for inclusion in award budgets. Based on this impasse, and in accordance
with federal policies set forth by OMB for resolving differences between agencies and audit
organizations such as Offices of Inspectors General, recommendations made by the OIG
concerning contingency estimates as well as other matters associated with cost management
oversight of major research facility projects, were escalated to the Agency Audit Follow-up
Official in May 2014. The escalated recommendations were first reviewed by Dr. Cora Marrett,
then Deputy Director of NSF, as the Agency Audit Follow-up official, and subsequently were re-
evaluated by Dr. Richard Buckius, Chief Operating Officer, when he assumed that role. In
October 2014, after review of the documentation provided on the matter, in his capacity of
Agency Audit Follow-up Official, Dr. Buckius determined that NSF’s practices on estimating and
using contingency estimates properly follow OMB guidance by including the contingency in the
award. The determination that contingency estimates be included in budget proposals for major
research facility awards included consideration of the recently clarified guidance from OMB.
The updated OMB policy guidance also explicitly states that except for certain restrictions that
NSF is compliant with, amounts for contingency estimates may be inciuded in financial
assistance awards.
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Attachment 1
Table. Accountability Components by Award Life-Cycle Stage

Research‘gov,‘FastLane,
edacket

Proposal Submission

Alignment with
Program Goals &
Objectives

Merit Review

NSF Merit Review -

NSF Merit Review -
o

Pre-award

Financial Review of
New Institutions

Budget Review of
All Awards of $10
Miltion or Greater

Automated Compliance
Checks (e.g., human
subjects, vertebrate
animals, responsible
conduct of research,
post-doctorate
mentoring}

Program- and/or
Project Specific
Requirements

Program
Management Plans

Award Negotiation,
Assessment of
Project-specifi

Pre-award (Reverse}
Site Visits

Award Approval
Delegation by Dollar
Threshoid {Division,
Assistant Director,
Director's Review
Board, National

Terms & Conditions

Board)

Post-award
Monitoring

Financial Baseline
Monitoring

Advanced
Monitoring

Grants & Agreement

Monitoring

Automated Report
Screening

Monitoring of Financial
and Administrative
Terms & Gonditions

Monitoring of
Program & Project-
specific Terms &
Conditions

Monitoring of Annuai
& Final Progress
Report
Receipt/Approvais

Annual & Final
Progress Report
Approvals

Project Qutcome
Reports

Program Reviews /
Evaluations

Committees of
Visitors of Major
Programs {3-year
cycie)

(Reverse) Site Visits

Award Close-out

Financiai Close-out
Review

Non-financiai Close-
out Review

Audit/Follow-up

Office of the
Inspector Generai
and Single Audits

Foliow-up to
Corrective Action
Plans

NOTE: NSF programs broadly recognized for excellence are highlighted in yellow; the infrastructure supparting

accountability efforts throughout the grants life-cycle are highlighted in blue.
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Detailed Description of Post-Award Monitoring Activities

Baseline monitoring efforts entail the involvement of NSF Program Officers (POs) and
Grants Officers (GOs) in approval of a prescribed set of for post-award actions that mandate
prior approval by NSF. (See NSF Awards and Administration Guide (AAG), (NSF 15-1),
Section 1l.A.2 and Exhibit 11-1)

NSF’s IT systems play an increasingly important role in baseline monitoring:

= Research Performance Progress Reports (Annual/Final) are required of all NSF
Principal and co-Principal Investigators (Pis/co-Pls). Failure to submit timely reports
delays processing of additional funding and administrative actions on any active award
for all identified Pls and co-Pls. NSF [T Systems block processing as long as reports
are outstanding. For final reports, lack of timely submission delays NSF review and
processing of any pending proposals for all identified Pis and co-Pls on the given
award. (See NSF Awards and Administration Guide (AAG), (NSF 15-1), Section 11.D.)

= Award Cash Management $ervice (ACM$) processes payments at the award-level
and results in near real-time access to financial data, fund status, and expense reports.
Cash requests made after expected close dates or exhausting unliquidated balances are
identified and reviewed; payment thresholds control access to funds or stop payments. .

= Financial Close-out requires awardees to submit final project reports and final cash
draws to ACM$ within 90 days of award expiration. Monthly, awards with large
unliquidated balances about to expire are reviewed and awardees notified. For closed
awards, ACM$ generates automatic warnings for ali payment adjustments of $25,000 or
more; adjustments over $25,000 are reviewed to verify compliance with the award’s
terms and conditions and to ensure that costs are reasonable, allowable, and allocable.

Advanced Monitoring is used to develop reasonable assurance that institutions managing
higher-risk awards possess adequate policies, processes, and systems to properly. (See
Standing Operating Guidance (BFA 2015-1), BFA Post-Award Monitoring, Attachment 3)

* Business System Reviews (BSRs) provide oversight of the suite of business systems
(people, processes, and technologies) supporting administrative management of NSF’s
major multi-user facilities and facility construction projects. Subject matter experts define
the scope and conduct the review, which can encompass up to eight core business
systems. Annually, about six institutions participate in these complex, oversight efforts.

= Site Visits (SVs) are conducted by teams of NSF Grants Officers and Cost and
Financial Analysts to assess awardees’ capability, performance, and compliance with
administrative regulations, public policy requirements, and award terms and conditions.
The scope of the review focuses on a range of issues from management, financial
systems, and adequacy of policies/procedures documentation to specific cost areas.
NSF identifies concerns and outlines specific issues that awardees must address. NSF
tracks the status of awardees’ implementation of mutually agreed-upon remedies.
Annually, NSF conducts 30 SVs.

» Desk Reviews (DRs) provide information to assess awardees’ capacity to manage
federal awards. These include a review of institutional policies and general
management practices, as well as assessments of the adequacy of accounting and
financial systems. Annually, NSF conducts approximately 120 DRs.
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National Science Foundation
Office of Budget, Finance, and Award Management (BFA)
Standing Operating Guidance (SOQG)

BFA 2015-1

Issuance Date: January 14, 2015

Applicable Organizations:  All Divisions and Office of Large Facilities

Award Types: Grants and Cooperative Agreements
Supersedes: BFA 2014-1

Governing Policy: N/A

Subject: BFA Post-Award Monitoring

Issuing Division: BFA Division of Institution and Award Support

Summary of Changes

This SOG revision for Fiscal Year {FY) 2015 updates NSF portfolio-specific information including the
award composition and the total value of NSF-funded awards. In addition, BFA 2015-1 has been updated
to include information regarding changes to the Foundation’s monitoring tools and practices.
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1 Purpose

This Standing Operating Guidance {SOG) document provides an overview of the National Science
Foundation’s {NSF’s} approach to monitoring its grant and cooperative agreement award portfolio. it
describes the Office of Budget, Finance, and Award Management’s {BFA’s) award monitoring approach
and outlines the activities undertaken to ensure that awardee institutions administer federal funds in
compliance with federal regulations and NSF policies and procedures. This document is intended to
provide guidance to BFA staff and serve as a consolidated reference of existing documents for the
financial and administrative procedures and activities for BFA post-award monitoring.

2 NSF’s Award Portfolio Background

As of June 30, 2014, the total value of NSF-funded active research to “promote the progress of science;
to advance the national health, prosperity, and welfare; and to secure national defense” was
approximately $27.4 billion with 40,644

awards issued to 2,207 institutions.* NSF’s
awardees include universities/four-year
colleges (higher education} , non-profit
organizations, for-profit organizations,
community colleges, school districts, tribai

Type of Awardee Organization

-

31 8 Universities [
S-yoar Lnlleges

B Now-profit
ingtitutions

 For-profit

f B e et . Ingtitutions
colleges, and foreign institutions or 5 & Community
international organizations. Higher Culteges

. . gan @ Other
education institutions, non-profit e fwardees

organizations, and for-profit organizations

received approximately 98 percent of NSF grants and cooperative agreements. Many of NSF’s awardees
receive more than one NSF award, as weil as awards from other federal agencies.

All award portfolio information in this document is based on awards issued with NSF apprapriations to organizations through
June 30, 2014.
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Although it issues awards to 2,207
institutions, NSF is the cognizant agency Type of Award Instrument

for 94 awardees for which it is the # Shandard
predominate federal funding entity. NSF’s Grants
awards ranged from $1,000 to $600
million. Approximately 75 percent of NSF
awards are under $500,000. Stightly more
than 1 percent of NSF’s awards exceed 55
million. Some of NSF’s farger awards are

& Continuing
Grants &
Futlowships

@ Cooperative
Agreemnents

# Other Awards

for the funding of large research facility

construction and operations. NSF funds
research and education in most fields of science and engineering. The majority of the funding provided
in support of these endeavors is accomplished through the award of grants and cooperative
agreements. Cooperative agreements are typically more complex than grants and inherently require
more NSF involvement and monitoring than research grants. To effectively oversee its award portfolio,
NSF has implemented a structured, coordinated approach to identify and mitigate a broad array of risks,
particularly risks associated with institutions that may not possess the capacity to manage their awards
in accordance with applicable statutes, policies, and procedures. NSF’s approach includes a combination
of forward-looking measures developed to assess an institution’s grant management capacity, targeted
monitoring efforts designed to evaluate specific areas of concern, and business assistance to help
institutions improve their capacity to more effectively manage awards.

3 Award Monitoring Overview

Implementation of BFA’s post-award monitoring activities is a shared responsibility among the Division
of institution and Award Support (DIAS), Division of Grants and Agreements (DGA), Division of Financial
Management {DFM), Large Facilities Office {LFO), and Division of Acquisition and Cooperative Support
(DACS). To ensure appropriate monitoring, NSF has defined areas of coordination and foliow-up among
each of the BFA organizations,

NSF has developed a risk-based portfolio management approach to ensure that awardee institutions
administer grants and cooperative agreements in compliance with federal regulations and NSF policies.
With the goal of managing risk and providing broad oversight coverage of its award portfolio, NSF
identifies the risk associated with individual awards and the institutions that manage them and utilizes
that information to plan and manage its annual oversight activities. BFA’s award monitoring approach
includes three interrelated areas of activity that, taken together, comprise NSF’s Award Monitoring Program:

e Annual Risk Assessment — NSF conducts an annual risk assessment of the awards and awardee
institutions within the portfolio to determine the comparative level of risk for each awardee.
This assessment assists NSF in making decisions about the type of monitoring activity to
implement for each institution receiving NSF funding. For example, the DIAS Cost Analysis and
Audit Resolution {CAAR) Branch uses the results to select awardees for advanced monitoring
desk reviews and site visits.
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* Baseline Monitoring — NSF conducts a comprehensive array of post-award administration
activities involving both manual and automated procedures. Examples include the processing of
cash requests and period of performance extensions. Baseline monitoring, executed in the
course of post-award administration, seeks to verify that awardee institutions implement
awards in compliance with federal regulations and the terms and conditions of NSF award
agreements. Examples include review and approval of post-award requests/actions from
awardees, review and approval of annual/final project reports, investigating excess cash on
hand, and evaluating financial adjustments to closed awards. Baseline monitoring, conducted on
all grants and agreements, results in the identification of exceptions and potential issues that
require immediate attention or that may require further scrutiny through advanced monitoring.

In April, 2013, NSF implemented the Award Cash Management Service (ACMS}, . transitioning
the financial processing of award payments from the institutional cash pooling method to an
award-level detail method.

Awardee institutions are required to submit payment requests at the award level, enabling NSF
financial and program staff to enhance baseline monitoring by having access to up to date
expenditure and award balance information.

e Advanced Monitoring — NSF’s advanced monitoring activities focus on developing a reasonable
assurance that institutions managing the higher-risk awards possess adequate policies,
processes, and systems to properly manage federal awards. Advanced monitoring activities
include desk reviews, site visits, and Business Systems Reviews {BSR) of NSF’s large facilities
construction and operation.

This combination of post-award monitoring activities supplements other NSF award administration
activities. For example, BFA reviews the financial management capabilities of new, potential awardees

prior to issuing an award, and resolves a variety of NSF Post-Award Monitoring Activiti

issues related to awardees’ management practices
identified in federally mandated single audits of
institutions managing NSF funds. In addition,
program offices review programmatic aspects of
an award throughout its fifecycle. DIAS/CAAR aiso
reviews the indirect cost rate proposals for
negotiation of Indirect Cost Rate Agreements
{NICRA]} for awardees for which it is cognizant. For
specific awards, NSF reviews technical and cost
proposals prior to making the award, as well as
technical and financia! reports and other
deliverables after issuance of the award. This
combination of activities provides internal checks throughout the grant’s lifecycle, facilitating both

the administration and monitoring of awards and of institutions receiving those awards.
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4 Annual Risk Assessment Model

NSF utilizes a risk-based portfolio management approach that enables BFA management to focus limited
monitoring resources on awardees administering higher risk awards. The risk assessment model uses a
holistic approach to incorporate a wide range of award administration factors as follows:

* Award Factors ~ Fundamentally, risk is associated with the implementation and administration
of individual awards. Some awards, because of their funding size or complexity, are inherently
riskier than other awards. NSF also assigned risk points for awards funded by the American
Recovery and Reinvestment Act of 2009 {ARRA} to ensure that the risks associated with the
unique accountability and transparency requirements of ARRA are appropriately factored into
the risk assessment. Until the last of the ARRA-funded awards are closed, NSF wili continue to
assign ARRA-funded awardees risk points to ensure they get continuous focus.

¢ Institutional Factors — These risk factors apply to the institution as a whole and, consequently,
to ali of the awards administered by the institution. These risk factors generally relate to the
type of recipient organization and its experience in administering NSF awards.

e Prior Monitoring Activities and Results — Many NSF post-award monitoring activities have
multi-year impacts that consequently lower the comparative risk of the organizations that have
participated in these monitoring activities. BFA has incorporated a time-weighted score into its
risk model to reflect an organization’s participation in prior post-award monitoring activities. On
the other hand, post-award monitoring activities occasionally identify award administration or
compliance issues that elevate the institution’s comparative risk. NSF has assigned risk scores to
organizations to capture any outstanding issues identified through NSF’s advanced monitoring
processes.

® Award Administration and Program Staff Feedback — BFA staff have access to a wide range of
information gathered by other NSF divisions that relate to recipient organizations’ performance
and compliance in administering NSF-issued awards. This feedback can be subjective, such as
recommendations for review by DFM, 0!G, DGA, DACS, or Program Offices, or objective, such as
the number of financial adjustments to closed awards that recipients have requested. BFA has
incorporated into its risk assessment model a wide range of measures to capture this input.

The various risk scores are compiled into risk rankings for each individual award as well as for awardee
organizations through the process illustrated in the figure below:
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BFA FY15 Award Portfolio Risk Assessment Process Results

{ A isk
NSF Grant Portfolio Adj .ﬁ::,em ﬁ:{g;gﬂ%:
riteria

Risk-Based Award Risk-based
Ranking Awardee Ranking

Risk Adjustment Screens

1. instihtioral faclors

2. Frioe monitoring aetivities and Prioritiza monitoring basad on:
rRsilts » Highet risk scares

3. Awaerd adminisiration and + Higher dofiars
program Seedoack + Nutvber of awards

Awardee organizations are segregated into three categories that reflect the comparative level of risk.
These categories help NSF to determine its monitoring priority for each awardee.

Category A — institutions that manage high-risk awards and more than $500,000 of N5F funding, giving
them a comparatively high risk ranking (approximately 7 percent of awardees). The FY 2015 risk score
threshold for this category is 31 points or more.

Category B — Institutions that have either a moderate risk ranking (approximately 23 percent of
awardees) and administer more than $500,000 of NSF funding or institutions for which NSF is the
cognizant agency. The FY 2015 risk score threshold for this category is between 17 and 31 points.

Category C - The remaining approximate 70 percent of awardees for which NSF is not the cognizant
agency and institutions that have a low risk ranking, administer less than $500,000 of NSF funding, or
administer only Smail Business innovative Research (SBIR) awards. The FY 2014 risk score threshold for
this category is less than 17 points.

By targeting advanced monitoring activities on category A and B institutions, NSF focuses its efforts and
post-award resources on the 30 percent of NSF recipient organizations that administer 86 percent of the
total award portfolio dollars. After determining which institutions shouid receive a current year site visit,
DIAS ranks the remaining Category A and B institutions by their risk scores; those with the highest risk
scores are typically scheduled for desk reviews on a resource-available basis.
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FY 2015 Risk Assessment Award Portfolio Analysis*

* Award portfolio as of june 30, 2014
Note: This table is updated annuaily to reflect portfolio composition.

Although the Risk Assessment outputs are the primary tool for selecting recipients for advanced
monitoring site visits and desk reviews, DIAS has access to additional information that cannot be
objectively captured through the risk assessment.

DIAS shares the resuits of the annual risk assessment process with LFO, upon request, for its
consideration when selecting which institutions will undergo BSRs. The assessment outputs are also
shared with DFM to aid its financial monitoring activities. The outputs are shared with the 0!G upon
request.

The Institutional Risk Assessment Guide for Post-Award Monitoring Activities describes detailed

procedures related to this activity.

5 Baseline Monitoring

Baseline monitoring activities, which are conducted upon most awards,
focus on post-award actions and financial transactions. DGA, DACS, and
DFM have primary responsibility for baseline monitoring activities.
Baseline monitoring, executed in the course of post-award
administration, results in the identification of exceptions and potential
issues that may require immediate investigation and resolution or that
may require further scrutiny through advanced monitoring.

5.1 DGA Monitoring Activities

DGA has the primary responsibility for award monitoring and oversight of NSF grants and agreements
with the exception of the large facilities awards overseen by DACS and the LFO. DGA’s baseline
monitoring activities can reveal a misunderstanding of, or non-compliance with, federal regulations and
the terms and conditions of NSF awards.

DGA’s monitoring and oversight activities include a proactive approach to internal and external outreach
by providing dedicated support customized to meet the award and administration needs of the
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Directorates. DGA specifically reaches out to the Directorates with tailored “inreach” sessions, periodic
attendance at program staff meetings, participation in reverse site visits, and awardee meetings at NSF,

DGA’s outreach to the external community includes participation at awardee workshops/conferences,
advanced monitoring site visits, program site visits as requested, and other teleconferences as needed.
Outreach to the scientific community requires, and has resulted in, a close working relationship with
both NSF staff and awardees. These relationships help to ensure that stewardship and management of
pubtic funds is accomplishéd in a manner that is consistent with award terms and conditions, NSF
regulations, and other federal guidelines.

DGA also supports baseline monitoring through review of the following post-award requests that
require prior approval from NSF:

s Change of Principal Investigator/Project Director (PI/PD) — Occurs upon awardee request to
continue a project with a substitute PI/PD.

¢ Award Transfers —in those cases where a particular PI/PD’s participation is integral to a given
project and both the PI/PD’s original and new organizations agree, NSF may approve a transfer
of the award and the assignment of remaining unobligated funds to the PI/PD’s new
organization.

* Supplements —~In certain circumstances, awardees may request supplemental funding to assure
adequate completion of the project’s original scope of work.

¢ No Cost Extensions — If additional time is needed to ensure adequate completion of the funded
project activities, awardees are typically allowed to extend the expiration date of a grant once
without prior approval, for up to 12 months. Extensions of additional time may be approved by
the NSF Program Officer or through amendment of the award by DGA.

s Transferring the Project Effort (Subawards) ~ After a grant has been made, it may become
necessary for the grantee to transfer part of the research. Addition of subawards may be
approved through amendment of the award by DGA.

* Changes in Objective or Scope — Changes to the phenomena under study or the objectives of
the project stated in the proposal should be proposed to the NSF Program Officer. If approved,
the Grants and Agreements Officer will amend the award.

¢ Expenditure Thresholds - A fimitation may be placed on the amount of funding that the grantee
can access based on identified risk measures or as a result of an advanced monitoring activity.

* Expenditure Thresholds (formerly Special Payments) — Awardees that demonstrate the ability
to meet the standards of financial management referenced in Chapter lil of the NSF Award and
Administration Guide {AAG) may request payments electronically through the FastLane Cash
Request Function and are authorized to draw down advance payments as needed to cover
immediate cash requirements. However, if NSF determines that an awardee is unable to meet
these requirements, in whole or in part, the awardee will only be authorized to request payment
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on a reimbursable basis through submission of an SF 270. (See SOG 2010-1, Special Payment
Awardees gn Reimbursement Only Basis}).

DGA’s ongoing management, oversight, and monitoring of awards may result in the identification of
issues related to an awardee’s administration of NSF-issued awards. Concerns can be referred to DIAS
for inclusion in the annual risk assessment.

The Proposal and Award Manual (PAM) is a compendium of NSF internal policies and procedures related
to the proposai and award administration process.

5.2 DFM Monitoring Activities

DFM is primarily responsible for baseline monitoring of financial transactions initiated by awardee
institutions. DFM’s baseline monitoring efforts can reveal potential financial anomalies, inaccurate
expenditure reporting, or evidence of a possible misunderstanding of, or non-compliance with, federal
cash management requirements and/or NSF guidelines. All NSF awardees must submit award-level
payment requests using the Award Cash Management Service or ACMS {ACMS) in Research.gov. ACMS
enables NSF to record expenses based on the amount of funds requested and efiminates the need for
quarterly expenditure reporting.

The monitoring activities conducted by DFM include:

Active Payment Reviews — All institutions are subject to active payment reviews. These reviews are
accomplished through the application of ACM$ based business rules and assessments of payment
activity at the institution and award level by DFM accountants.

ACMS business rules include:

® Al ACMS cash requests made after the award expected close date are held for review.

® Alicash requests that liquidate the entire unliquidated balance for an awardee are flagged for
follow up through a system notification.

e Payment thresholds can be set at institution and award levels to control access to funds or stop
payments completely. The threshoids can be set by assigned personnei in DGA, DACS, and DFM.

ACMS payment processing includes numerous other system based edits and validations that are applied
for each transaction which do not require further review. Those automatic edits and validations are
described in the DFM Realtime Monitoring SOG.

Payment activity assessment is comprised of:

* Analysis of payments at the awardee institution compared to historical and expected activity.
¢ Analysis of payments at the award level compared to the award period and request frequency.
e Identification and substantiation of inactive awardees.

10
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All DFM active payment reviews are focused on daily, monthly, quarterly, and annual transactional
activity. The reviews do not address allowability of award costs or compiiance with programmatic
requirements. Concerns in those areas wili be referred to the appropriate NSF office.

Program Income — DFM reviews program income reported on the Program income Reporting
Worksheets submitted to NSF in order to verify that awardee institutions are properly reporting
program income in accordance with NSF’s policies. DFM validates reporting compliance by conducting
follow-up activities for late reports, reviewing reports for completeness, tracking reported and
expended program income, and addressing any awardee issues related to the holding of excess program
income. Problems or concerns noted are referred to the appropriate NSF office.

Award Expenditure Transaction Testing — NSF determines the award expenditure transaction testing
requirements and scope each year. in general, the purpose of award expenditure transactional testing is
to systematically test a representative sample of payment/expenditure transactions; identify potential
unallowable, unsupported or erroneous award expenditures; calculate an expenditure error rate for the
sampled awards; and assess the likelihood that awardee errors would result in a materiai effect on NSF
financial statement reporting. Selected awardee expenditures are analyzed for compliance with the
applicable cost principles, NSF policies, and the award terms and conditions. DFM has an established
protocol for determining the sample population and for addressing issues related to transaction testing;
see Award Expenditure Transaction Testing Guidance.

Review topics and questions include, but are not limited to, the following:

¢ Did the awardee provide adequate documentation to support the validity of the expenditure?

e Was the cost incurred during the period of performance?

¢ Does the cost represent an expressly unallowable cost as cited in the cost principles, NSF
policies, or the award terms and conditions?

e s there any indication from the supporting documentation that the selected transaction has
been previously paid?

e Was the service or product actually provided?

e Does the payment agree with the terms of the sub-award agreement (if applicable}?

Concerns noted as a result of these reviews are referred to the appropriate NSF office.

Financial Close Out of Unliquidated Grant Balances -~ DFM monitors awards with unliquidated balances
which are due to expire to ensure that they are closed in‘accordance with standard operating
procedures. The awardee must submit the final project report and final cash draws through ACMS no
later than 90 days after the award expiration date. All awards with expiration dates 90 days or more in
the past are financially closed by the monthly award close batch job.

Each month DFM reviews awards with unliquidated balances greater than 75% of the obligated amount
that will expire in the next three months. DFM sends notices to the awardee financial contacts advising
them that the awards are approaching their expiration date and have large unliquidated balances.

11
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Adjustments to Closed Awards ~ ACMS generates a warning message for all payment requests which
include an adjustment of $25,000° or more to a closed award. Each request is reviewed by a DFM
accountant and either approved or rejected.

Each quarter DFM provides a report of all adjustments to closed awards to DIAS, which then reviews
upward adjustments over $25K that increase expenditures previously reported to verify compliance with
the award’s terms and conditions and that the costs are reasonable, allowable, and allocable. To
complete its analysis of those higher value adjustment requests, DIAS also may request additional
awardee documentation {if necessary}.

The “DFM Post Activity Awardee Monitoring Processes” and “DFM Reaitime Awardee Monitoring”
describe detailed procedures refated to these activities.

5.3 DACS Monitoring Activities

DACS, through its Cooperative Support Branch {CSB}, is responsible for administration, award, and
monitoring of large facility projects and the Federally Funded Research and Development Centers
{FFRDCs). CSB is charged with conducting post-award monitoring as a routine part of award
administration, ensuring timely receipt of deliverables, suggesting corrective actions including
compliance with terms and conditions, and directing necessary action to ensure performance.

CSB staff is involved throughout the lifecycle of these projects in order to effectively administer and
monitor the awards. CSB provides advice and assistance to program offices through planning and formal
and informaf communications with program staff, meeting as required with Division Directors to
ascertain needs and requirements. The staff participates and actively supports strategic planning
meetings for major facilities. This participation includes representation on the NSF Integrated Project
Teams (IPTs) which coordinate NSF’s tactical, administrative, and strategic oversight and assurance
during both the design and construction stages for large facilities projects. As part of NSF's shared
oversight and assurance philosophy, DACS works closely with the LFO and DIAS/CAAR as members of the
IPT.

More specifically, the CSB staff provides guidance on:

e Readiness of business systems and financiaf capacity to accept substantial NSF funds

* Competition strategies for placing subawards and subcontracts

»  Price/cost analyses of proposed budgets for future activities

»  (Crafting special administrative terms and conditions for cooperative agreements adapted to the
particular circumstances of individual projects

* Planning for and participation in NSF-led external reviews of iarge facilities and prospective large
facilities.

CSB staff plays critical roles in post-award assessments of large facility business systems to ensure that
large facility awardee organizations are effective and efficient stewards of federal funds. Along with

: Adjusted upwards to $25,000 from $10,000 for all requests received after October 1, 2014.

12
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other post-award oversight, assurance and monitoring activities conducted by CSB, staff participates in
all facets of the BSR process, including planning, participating, and resolving areas requiring corrective
action and resolution. ’

A critical performance requirement of positions within this office is to improve award administration by
proactively engaging in post-award monitoring and oversight activities and to improve service from NSF
by increasing value-added business process leadership. Because the mission of CSB is to provide
dedicated support tailored to meet the award and administration needs of the cooperative agreements
within its portfolio, the preponderance of monitoring performed by CSB is conducted through these
post-award monitoring and oversight activities. Information related to these activities is communicated
and maintained through file documentation, email, and periodic status reports and reviews. Links to the
“Proposai and Award Manual” (PAM); the BSR Guide, which describes detailed procedures for the BSRs;
and the “Large Facilities Manual,” which provides additional detail on the Conceptual, Preliminary, and
Final Design Review are all available in the appendix.

6 Advanced Monitoring

The goal of NSF’s advanced monitoring activities is to ensure that
awardee institutions possess adequate policies, processes, and systems
to manage NSF awards. Advanced monitoring activities involve
collecting and analyzing information on the business systems and award
administration practices of awardee institutions. Through these review
activities, NSF assesses its awardees’ capacity to administer NSF-issued
awards in compliance with federal regulations and NSF policies and
procedures, as well as evaluates awardee performance in specific high-
risk award administration areas. Since many institutions receive more
than one award, advanced monitoring activities increases assurance that the awardees will effectively
administer all NSF-issued awards. Advanced monitoring activities include desk reviews and site visits, led
by DIAS with DGA participation, as well as Business System Reviews (BSRs), led by LFO.

6.1 LFO Advanced Monitoring Activities: Business Systems Reviews {BSRs)

BSRs are one of NSF’'s advanced monitoring activities designed to provide oversight and assurance of the
suite of business systems (people, processes, and technologies) that support the administrative
management specifically for NSF large facilities. The Large Facilities Office (LFQ) has the lead role in
coordinating the assessment of these systems by using desk reviews and site visits to assess the
facilities” capacity to comply with NSF policies and procedures and federal regulations.

The large facilities subject to a BSR are the major multi-user facilities and the facility construction
projects listed in the Major Research Equipment and Facilities Construction (MREFC) and Facilities
sections of the NSF’s annual Budget Request to Congress. Inherent risks are associated with funding
large facility awards because of the high dollar value, scientific complexity of the award activity, and

13
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long-term commitment of support. NSF has recognized the need to provide additional scrutiny of the
business systems that affect the stewardship of federal funds and developed this BSR process.

NSF has identified eight core business systems that support a large facility:

»  General Management

®  Award Management

s Budget and Planning

e  Financial Management

» Financia!l Reporting

¢ Human Resources

&  Procurement

e Property and Equipment.

However, each facility presents a distinct variety of challenges and concerns. Each BSR takes these
differences into consideration. The BSR provides the flexibility to tailor each review to address the
unique aspects of the business arrangements. BSRs rely on the professiona! judgment of the assigned
team to define the scope of the review and to examine the complexities of the administrative business
systems employed to manage the facility.

Following the BSR, NSF develops a report that documents the overali observations and recommendations.
The report may also identify issues of compliance requiring corrective action and resolution.

The Business Systems Review Guide describes detailed procedures related to this activity.

6.2 DIAS Advanced Monitoring Activities: Desk Reviews

Through desk reviews overseen by DIAS, BFA collects and analyzes information to assess recipients’
capacity to manage federal awards. Standard desk reviews include a review of an institution’s policies
and general management practices and an assessment of the adequacy of its accounting and financial
systems. The product of the desk reviews is a summary report supported by an Award Brief and Work
Papers (i.e., supporting documentation) and inciudes the following components:

= Executive Summary of areas of concern

¢ Computation of the cumulative budget for the selected award

® Survey of the awardee’s organization and general management systems
o Survey of the awardee’s accounting systems

Enhanced ARRA desk reviews augment a standard desk review through completion of an ARRA review
module, which verifies that the awardee has developed policies, procedures, and appropriate changes
to underlying financial and grant management systems to separately account for ARRA funding.
Supplemental ARRA desk reviews are completed for selected awardees for which advanced monitoring
has been previously completed. Supplemental ARRA reviews include a review of the progress made to

14
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address previously identified award administration issues and the completion of the ARRA review
module.

NSF informs the awardees of any issues identified during the desk review and requires, for any
significant/serious concerns, that the awardee develop an action plan to comply with federal reguiations
and NSF policies and procedures. NSF tracks these significant/serious concerns to monitor awardee
progress in correcting the identified areas of concern or to schedule a site visit if necessary. Upon
satisfactory resolution of the concerns, supporting documentation related to the concerns is filed and
the concern is closed.

The Advanced Monitoring Desk Review Guide describes detailed procedures related to this activity.

6.3 DIAS Advanced Monitoring Activities: Site Visits

Site visit reviews conducted by teams comprised of DIAS, DGA, or DACS staff, assess awardees’
capability, performance, and compliance against the applicable elements that make up each award. This
may include administrative regulations and public policy requirements, as wel} as special and general
terms and conditions, including those contained in the NSF program announcement/solicitation, grant
or cooperative agreement, and the award letter. Site visit reviews can include core and targeted review
components or a comhination of the following:

s Core Review Modules

General Management Survey
Accounting System Survey

Desk Review Follow-Up (if appropriate)
ARRA Review {if appropriate)

O 0 O o

s Targeted Review Modules

Consuitants

Cost Sharing

Final Project Reports

Fringe Benefits

Indirect Costs

Participant Support Costs
Procurement

Program or Award-Related income
Property and Equipment

Special Terms and Conditions
Subawards and Subrecipient Monitoring
Personnel Compensation Records
Travel

0O 0 00 0 0 0 0 0 0 0 o0

Following each site visit, NSF issues a report delineating concerns identified during the review and
outlining specific issues that the awardee must address to comply with federal regulations and NSF

15
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policies and procedures. Site visit reports and letters are generally issued within 90 days of the
completion of the site visit. If the post-site visit letter denotes any issues requiring follow-up with the
awardee, NSF monitors receipt of awardee responses to the letter that are required within 30 days of
issuance. NSF tracks the status of each awardee’s implementation of a mutually agreed-upon remedy.

NSF began conducting virtual site visits in FY 2012. These reviews combine virtual communication tools
with the proven site visit methodology to cost effectively conduct an in-depth review of the awardee’s
grant-related policies, procedures, and practices.

The Advanced Monitoring Site Visit Review Guide describes detailed procedures related to this activity.

Closing Statement

This SOG document provides an overview of the NSF’s approach to monitoring its grant and cooperative
agreement award portfolio. it describes BFA’s award monitoring approach and outlines the stewardship
activities undertaken to ensure that awardee institutions administer federal funds in compliance with
federal regulations and NSF policies and procedures. This document is intended to provide guidance to
BFA staff and contains a consolidated reference of existing documents for the financial and
administrative procedures and activities for post-award monitoring within BFA. SOGs and other
documents providing practical guidance for administering the activities described throughout this SOG
can be referenced through the links included in the Appendix.

Appendix

NSF has developed detailed procedures for the post-award monitoring activities outfined in this SOG.
Below is a consolidated reference for the financial and administrative procedures and activities within
BFA.

s Institutional Risk Assessment Guide for Post-Award Monitoring Activities
» Proposal and Award Policies and Procedures Guide (PAPPG)

* Proposal and Award Manual {PAM)

e large Facilities Manual

¢ Advanced Monitoring Desk Review Guide
» Advanced Monitoring Site Visit Review Guide

* Business Systems Review Guide Version 3.2

® 50G 2010-1, Special Payment Awardees on Reimbursement Only Basis

¢ Award Transaction Testing Standing Operating Guidance — contact DFM

» DFM Post Activity Awardee Monitoring Processes — contact DFM
* DFM Realtime Awardee Monitoring — contact DFM

16
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THE
HEiNz,
CENTER

September 19, 2008

Mr. Thomas Sheldon,

Chief Financial Officer

National Ecological Observatory Network
3223 Arapahoe Avenue

Suite 210

Boulder, CO 80303

Dear Tom,
Thank you for working through the issue of the build out costs for the Suite at the Heinz
Center, As I noted in our most recent conversation we were able to find a tenant so we

did not lose any rent opportunity.

As previously discussed the Heinz Center incurred costs due to NEON’s change of plans
with regard to the sublease including the leasing agent fee. We also incurred additional
costs to re-design the space from the original NEON plan in order to make it rentable. It
is Tom Lovejoy’s understanding that the NEON board does not wish the Heinz Center to
incur any loss.

I am attaching an invoice and the bills that reflect the total of $100,000 which is the
difference between the build out allowance and the actual costs. Please let me or Doug
Black know if you have any questions regarding this information.

Thank you for working through this with me. Let me know how you would like to
proceed with the payment.

All the best,

Anne E. Humwmer
Anne E. Hummer ‘
Vice President for Operations & External Affairs

cc: Douglas Black, Director Finance & Administration

Tug H. Jorn Hrinz HI CENTER FOR SCIENCE, ECONOMICS AND THE ENVIRONMENT
900 17th Streer, N.W., Suite 700, Washington, D.C. 20006
Telephone (202) 7376307 Fax (202) 737-6410 www.heinzctrorg

Page 1 0of 7
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REQUEST FOR REIMBURSEMENT

Construction of Suite 710 Request date 9/19/2008
500 17th Street, NW Request #
FROM: The Heinz Center

Attn: Douglas Black
900 17th Street St. NW
Suite 700

Washington, DC 20006

TO: National Ecological Observatory Network
Attn: Tom Sheldon, CFO
1444 Eye Street, NW
Suite 200
Washington, DC 20005

To Be Paid
by The
Services Date of Invoice Amount off Paid by The Heinz
Vendor Rendered invoice | Number Invoice] Heinz Center Center Percent Complete
. Construction of
HBW Group suite 6/25/2008 0t § 120,748.98 8/13/2008 . 100%
Construction of
HBW Group suite 711772008 028 92,648.66 8/13/2008 100%
Architecturai
QOTJ Architects Design Services 12/31/2007 712048 § 3,983,50 3/20/2008 100%
Architectural
QTJ Architects Design Services 9/12/2008  BB116 § 2,725.61 9/12/2008 100%
11727
Real Estate 23014~
Staubach Services 8/1/2008 77806 $ 48,685.59 9/12/2008 100%
All paid by the
Total Construction Expense $ 268,793.35 Heinz Center
Final reimbursement to The Heinz
Center per agreement $  100,000.00
Certification: { certify that the vendors requesting reimbursement have provided the services

reported in a professional manner.

Douglas Black, Director of Finance and Administraticn
The H, John Heinz HIf Center for Science, Economics and the Environment

Page 20of 7
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SASTAURACH

August 1, 2008

Anne Hummer

The H. John Heinz Il Center for Science, Economics and the Environment
900 17th St NW Ste 700

Washington, DC

INVOICE # 11727-23014-77606

Tenant: Heinz Center, The
Landiord: " CPPERS Farragut, LLC, c/o ING Clarion Real Estate Services
Address of Space: 900 17th St NW Ste 700

Washington, DC 20006

MclLean, VA 22102

Rentable Size: 3,080 SQFT
COMMISSION CALCULATION ]
Number of Commission
Square Feet Month Rate Per Unit | Aggregate Rent | Cc ion Rate Amount _’
3,090 2 $54.50) 68,405.00] 5.50% $9,262
3,080 2 $55.86] . $172,607.40] 5,507 $3,493.41
3,090 2 $57.21 76,933.4 5.509 $9,731.34]
3,000 2 $58.6! 81,3521 5.50% $9,974.37]
3,090 2 $60.16] 85,894 .4 5.509 $10,224.19
TOTAL COMMISSION DUE: $48,685.59
[ ission Due On Receipt: $48,685.59
DUE UPOR REQQIRE)S M
Please Remit Payments To: . -
The Staubach Company-Northeast s' m B // // -
Attn: Accounts Receivable WUESCR' . i ent EXPNte— CDMArtamant
8484 Westpark Drive - Suite 150 : m o ],. éQY _ qo&) ’QW’O’QQO[——/

Federal Taxpayer 1D 75-2113348

VENDOR ID:__ *
PERIOD POSTED TO:___Sef 07
DATE: 4/12/09

Page 3 of 7
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INVOICE

1055 First Street, Suite 200

: ) Rackville, MD 20850
301-424-2500; FAX: 303.517-8555

SOLD TO:
The H, John Heinz It Center for INVOICE NUMBER:  10040.02
Science, Economics & Environment pERICD TO: 7/31/2008
500 17th St, NW - Suite 700 OUR Jog NuMmBER: 10040
Washington, DC 200086 ) INVOICE DATE:  7/17/2008
Attn: Anne Hummer TerMs: Net 30 days
ITEM NUMBER _ DESCRIPTION AMOUNT
1 Project: Heinz Center Expansion
900 17th St, NW, Suite 710
Washingion, DC 20006
Application # 2 92,648.66
— SUBTOTAL: 97.548.66)

MAKE ALl CHECKS PAYABLE TO:

HBW Group PAY THIS AMOUNT: $92,648.66
1055 First Street, Suite 200
Rockville, MD 20850

Questions concerning this invoice?
Call: Sue Apple - (301} 424-2900
Emaii: sapple@hbwgroup.com

THANK YOU FOR YOUR BUSINESS!

Original Copy

Page 4 of 7
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INVOICE HBWdJRrour

1055 First Street, Suite 200
Rockvilie, MD 20850
301-424-2900; FAX: 301-517-8555

SOLD TO:
The H. John Heinz Ili Center for nvoicE NuMBer:  10040.01
Science, Economics & Environment wvoice nate: 6/30/2008
900 17th 8, NW - Suite 700 OUR JOB NUMBER: 10040
Washington, DC 20006 INVOICE DATE; 6/25/2008
Terms: Net 30 days
ITEM NUMBER _ DESCRIPTION AMOUNT
1 Project; Heinz Center Expansion

900 17th St, NW, Suite 710
Washington, DC 20006

Application # 1 120,749.99

SUBTOTAL: 120,749.99]

MAKE ALL CHECKS PAYABLE TO:

HBW Group PAY THIS AMOUNT: $120,749.99
1055 First Street, Suite 200
Rockvilie, MD 20850

Questions conceming this invoice?
Call: Sue Apple - (301) 424-2800
Email: sapple@hbwgroup.com

THANK YOU FOR YOUR BUSINESS!

Original Copy

Page5of7
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- %)
involice -
Op
L
DATE INVOICE NO. -
8/31/2008 88116 =
(>
o
=3
1412 Eye Streef, NW  Zel Aliey Entrance
Washington, DG 20005
Tel 202.238.4094 Fax 202.234.2900 Web oticom
The Heinz Center
Attn.: Ms. Anne Hummer
900 17th Street, NW
Suite 700 TERMS PM PROJECT
Washington, DC 20006 NET 15 RSS 4317.02
DESCRIPTION AMOUNT
Architectural Design Services Performed Through August 31, 2008
For: The Heinz Center sublet
Consolidated Engineérin g - CAD Operator : 13 hours 780.00
Consolidated Engineering - Senior Engineer : 10 hours 1,100.00
Sub-total Services : &W/ 1,880.00
CFORY) o /{""Z’ﬁ
Reimbursable Expenses 8. ACCTT ~ g T ) ,t :LV"‘% -S /C/
NC ogsda} Architecti
Blueprinting & CAD Plottin R s 72,25
Courier ch # { s 0 g 24.36
Local Transportation 74.00
Permit - DC Treasurer 100.00
Permit Expediter 575.00
Sub-tota] Reimbursable Expenses: 845.61
p—
VENDORID:_CTD
PERIOD POSTED TO: f??ﬁ’f« b
ol
DATE: q/l/o
PLEASE NOTE OUR NEW ADDRESS Total $2,725.61

Mf/ JJO {\’"03

e al(u\la?’s;ge 6of7
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DATE INVOICE NO.

12/31/2007 712048

ARCHITEC

1232 31st Strest NW  Washington, DC - 20007
Tel 202.238.9084 Fax 202.234.2900 Web otj.com

The Heinz Center

Atin.: Ms. Sharon Phenneger
900 17th Street, NW
Suite 700 TERMS PM PROJECT

Washington, DC 20006

NET i5 RSS 4317.02

DESCRIPTION AMOUNT
Architectural Design Services Performed Through December 31, 2007

For: The Heinz Center - sublet

Full Service
Lump Sum Fee: § 11,350.00
85 % Complete: $ 9,647.50

Less Previous Billing: $ 5,675.00 . : Z >< 4 L :
Amount Due This Billing : CFQ: E ’ S 3,972.50
S. ACCTT_forsmemmur

Sub-total Services ; A/C DESCR’V (@’ms‘* joos ’Q‘—'*W‘ 3,972.50
AC#: 11503

Reimbursable Expenses

Local Transportation ) . 10.00
Sub-total Reimbursable Expenses: - N 10.00
Plus Handling Charge VENDOR ID: O Tj 1.00

PERIOD POSTED TO:! (\mw 2ocd
DATE__. >//9 (o}
Payment is due within 15 days upon receipt of invoice Total $3,983.50

Page 7 of 7
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OFFICE LEASE AGREEMENT

THIS LEASE AGREEMENT is made as of the 21st day of November, 2008 by THE
H. JOHN HEINZ IlII CENTER FOR SCIENCE, ECONOMICS AND THE
ENVIRONMENT, a Pennsylvania not-for-profit corporation (“Landlord”), and NEON,
Inc., a District of Columbia not-for-profit corporation (“Tenant™), who agree as follows:

1. BASIC LEASE TERMS

The following terms shall have the following meanings in this lease.

a. Premises:
b. Rent commencement date:
C. Term:

November 30, 2009.

d. Base rent:
e. Address for notices:
To Landlord:

To Tenant:

Approximately 670 rentable

square feet (2 offices) in suite 700 of 900
17" Street, NW that includes a prorated
share of common space.

December 1, 2008

12 months from December 1, 2008 -

$50,000 payable in advance,

which includes reception services, furniture
rental, IT support and use of common areas:
workroom, kitchen, conference room,
library., . NEON will not be liable for
additional utility or CAM costs.

The H. John Heinz III Center for Science,
Economics and the Environment

900 17™ Street, NW Suite 700
Washington, DC 20006

Attn: Thomas W Nichols

NEON, Inc.

5340 Airport Bivd.

Boulder, CO 80301

Attn: Tom Sheldon

Page10of7
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2. PAYMENT OF RENT

Rent shall be paid in full by December 31, 2008 in lawful money of the United States
of America. Any rent owed by Tenant which is not paid within 5 business days after
the rent is due shall bear interest from the due date until paid at a rate equal to the
prime rate on corporate loans quoted in the Wall Street Journal plus three percent
(3%). :

3. USE

Tenant covenants with the Landlord not to use the Premises for any purpose other
than general office use for the conduct of the Tenant's business (which includes
general office work, meetings and conferences). Tenant shall not use the Premises or
allow the Premises to be used for any other purpose without the prior written consent
of the Landlord. Tenant, at Tenant's expense, shall comply with all laws, codes, rules,
orders, ordinances, directions, regulation, and requirements of federal, state, county,
and municipal authorities, now in force or which may hereafter be in force, which
shall impose any duty upon Landlord or Tenant with respect to the condition,
maintenance, use, occupation, operation or alteration of the Premises, or the conduct
of Tenant's business therein, including, without limitation, the Americans with
Disabilities Act, of 1990 and all regulations promulgated thereunder (collectively, the
"ADA™), as amended and all applicable zoning, recycling and environmental laws and
regulations. Tenant hereby agrees to indemnify and hold harmless Lanidlord and its
agents, officers, directors and employees from and against any cost, damage, claim,
liability and expense (including reasonable attorneys' fees) arising out of claims or
suits brought by third parties against Landlord, its agents, officers, directors and
employees alleging or relating to the failure of the Premises to comply with the terms
of the ADA, as amended, or any other law or regulation applicable to the Premises
and/or its occupancy by Tenant (if and to the extent such failure to comply is the
result of Tenant’s failure to perform its obligations with respect thereto hereunder).
Tenant shall not use or permit the Premises or any part thereof to be used in any
manner that constitutes waste, nuisance or unreasonable disturbances to other tenants
of the Building or for any disorderly, unlawful or hazardous purpose and will not
store or maintain therein any hazardous, toxic or highly combustible items other than
usual and customary office supplies intended for Tenant's use and in such event, only
in such amounts as permitted by applicable law. Tenant covenants not to change
Tenant's use of the Premises without the prior written approval of Landlord.

Tenant shall not put the Premises to any use, the effect of which use is reasonably
likely to cause cancellation of any insurance covering the Premises or the Building, or
an increase in the premium rates for such insurance. In the event that Tenant performs
or commits any act, the effect of which is to raise the premium rates for such
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insurance, Tenant shall pay Landlord the amount of the additional premium, as
Additional Rent payable by Tenant upon demand therefore by Landlord. The
Premises shall not be used for any illegal*purpasé orin violation of any regulation of
any governmental body or the regulations or directives of Landlord's insurance
carriers, or in any manner which interferes with the quiet enjoyment of any other
tenant of the Building. Tenant will not install or operate in the Premises any electrical
or other equipment, other than such equipment as is commonly used in modern
offices (specifically excluding mainframe computers), without first obtaining the
prior written consent of Landlord, who may condition such consent upon the payment
by Tenant of Additional Rent in compensation for excess consumption of water,
electricity and/or other utilities, excess wiring and other similar requirements, and any
changes, replacements or additions to any base building system, as may be
occasioned by the operation of said equipment or machinery.

Tenant agrees to maintain the Premises, and the Tenant Improvements and other
Alterations (hereinafter defined) therein, in good order, repair and condition during
the Term at Tenant's sole cost and expense, and Tenant will, at the expiration or other
termination of the Term, surrender and deliver the same and all keys, locks and other
fixtures connected therewith (excepting only Tenant's personal property) in good
order, repair and condition, as the same shall be at the Commencement Date, except
for ordinary wear and tear, casualty and condemnation. Except as specifically
provided herein, Landlord shall have no obligation to Tenant to make any repairs in
or to the Premises, the Tenant Improvements or any Alterations. Except as otherwise
provided in Section 13, below, any and all damage or injury to the Premises
(including, but not limited to, the Tenant Improvements), the Building or the Land
caused by Tenant, or by any employee, agent, contractor, assignee, subtenant, invitee
or customer of Tenant shall be promptly reported to Landlord and repaired by Tenant
at Tenant's sole cost; provided, however, that Landlord shall have the option of
repairing any such damage, in which case Tenant shall reimburse Landlord for all
reasonable costs incurred by Landlord in respect thereof as Additional Rent within
fifteen (15) days after Tenant receives Landlord’s written notice of such costs.

4. ASSIGNMENT AND SUBLETTING

Tenant shall not (i) assign or otherwise transfer this Lease or any of Tenant’s right
hereunder, (ii) sublet the Premises or any part thereof, or permit the use of the
Premises or any part thereof by any persons other than Tenant or its employees, agent
or invitees, or (iii) permit the assignment or other transfer of this Lease or any of
Tenant’s rights hereunder by operation of law.

5. IMPROVEMENTS
Tenant shall neither make nor allow any alterations, decorations, replacements,
changes, additions or improvements (collectively referred to as "Alterations") to the

Premises or any part thereof that will or may affect the mechanical, electrical,
plumbing, HVAC or other systems or the exterior or structure of the Building,

Page 3 of 7



113

Attachment 5

without the prior written consent of Landlord, which may be withheld by Landlord in
its sole discretion. Tenant shall not make or allow any other kind of Alterations to the
Premises or any part thereof without the prior written consent of Landlord, which
consent shall not be unreasonably withheld, conditioned or delayed. Notwithstanding
the foregoing, Tenant shall have the right, after providing at least ten (10) days’ prior
written notice to Landlord, but without the necessity of obtaining Landlord’s consent,
to make purely “cosmetic” or “decorative” nonstructural Alterations in and to the
Premises if such Alterations (i) are not visible from the exterior of the Building or the
common areas within the Building, (ii) are not structural, (iii) do not affect the
mechanical, electrical, plumbing or life-safety systems within the Building, and (iv)
are in conformance with all applicable laws affecting the Building.

5. RIGHTS OF BUILDING LANDLORD

Landlord reserves the right to enter the Premises at any reasonable time for inspection
upon reasonable prior notice (which may be oral), or at any time, without prior notice,
in the event of any emergency.

All conditions present in the Lease between the Landlord and the Building Landlord,
CP/IPERS Farragut, LLC. apply to the Tenant.

6. INSURANCE

Tenant, at its sole cost and expense, shall procure and maintain in full force and effect
at all times during the Term hereof the following insurance coverages:

(a) commercial insurance liability insurance (occurrence basis) in an amount of not
less than One Million Dollars ($1,000,000) per occurrence and Two Million
Dollars ($2,000,000) general aggregate, and naming Landlord as additional
insured;

(b) workers’ compensation insurance, in an amount not less than that required by law
and employer’s liability insurance, in the amount of not less than One Million
Dollars ($1,000,000) each accident for bodily injury by accident and One Million
Dollars ($1,000,000) bodily injury by disease;

All insurance policies carried by Tenant (a) shall be written as primary policy
coverage and not contributing with or in excess of any coverage which Landlord may
carry, (b) shall contain a waiver or subrogation in favor of Landlord, and (c) shall not
contain a deductible or self-insured retention in excess of $100,000. In addition all
insurance policies carried by Tenant shall be written by a company or companies
licensed to do business in the jurisdiction in which the Building is located and rated
not lower than “Class A-X”, as rated in the most recent edition of the Alfred M. Best
Company, Inc.’s Rating Guide for insurance companies and otherwise approved by
Landlord. Insurance certificates evidencing the effectiveness of the insurance
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coverage Tenant is required hereunder to maintain shall be delivered to Landlord
upon lease commencement and then annually.

7. DEFAULT AND REMEDIES

An “Event of Default” shall be deemed to have been committed by Tenant upon the
occurrence of any of the following events:

(a) the failure to pay monthly rent when due and failure continues beyond the period
of 5 days past the due date;

(b) the failure to maintain the insurance coverage required per this agreement;

(c) the violation or failure to perform any of the other terms, conditions, or
agreements herein made by Tenant and which violation or failure continues for
thirty (30) calendar days after notice.

Upon an‘Event of Default as defined above, at Landlord’s option, this Lease shall
terminate, without prejudice however, to the right of Landlord to recover from Tenant
all rent and any other sums accrued up to the later of the date of termination of this
Lease or the date Landlord recovers possession of the Premises.

Tenant shall have ten (10) working days to cure a default after detailed notification of
such default. In the event of an uncured default, both Tenant and Landlord agree to
seek and accept resolution from an independent arbitrator. The foregoing is not
intended to, and shall not, limit Landlord in the exercise of any other remedy for such
immediate Event of Default.

8. VOLUNTARY SURRENDER

The voluntary or other surrender of this Lease by Tenant, or a mutual cancellation
thereof, shall be required to be in writing and submitted within 30 days of the
surrender date. Landlord shall have no obligation or liability to the Tenant thereunder
for any claim, damage or injury which accrued prior to the date of surrender or
mutual cancellation hereunder.

9. OPTION TO EXTEND

Tenant shall submit a request to extend the term of this lease to Landlord within 30
days of the expiration date of this lease. At that time, Landlord will reevaluate its
need for the leased space. Landlord shall not unduly withhold the option to renew for

a period of three to six months after examining its space needs in the near term.

10. PARKING
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Tenant shall be responsible for contracting directly with Building parking operator.
No parking spaces shall accrue from the Landlord to the Tenant for the parking
facility located in the Building.

11. FITNESS FACILITY

Tenant shall have full use of the Fitness Facility located in the Building. The Fitness
Facility is unstaffed and Tenant’s employees shall use the Fitness Facility at their
own risk.

12. CONVEYANCE OF USE REQUIREMENTS AND RESTRICTIONS

All terms and requirements pertaining to the use of the Building in the Lease
Agreement between CP/IPERS Farragut, LLC and The H. John Heinz III Center for
Science, Economics and the Environment shall pertain to the Lease between The H.
John Heinz III Center and NEON, Inc.

13. MISCELLANEOUS

This agreement shall be construed and enforced in accordance with the laws of the
District of Columbia. This agreement may not be amended, modified or waived other
than in writing signed by both parties. If any term or condition of this agreement is
found to be invalid, the other provisions hereof shall nevertheless remain in full force
and effect.

IN WITNESS WHEREOF, duly authorized representatives of Landlord and Tenant
have executed this Office Lease Agreement under seal on the day and Year first
above written.

LANDLORD:

The H. John Heinz III Center for Science, Economics and the Environment
A Pennsylvania corporation

Thomas W. Nichols, Vice President for Finance and Administration

TENANT:

NEON, Inc.
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A District of Columbia corporation
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Privileged & Confidential
Attorney-Client Privileged
Attorney Work Product

Written Responses to the House Committee on Science, Space, and Technology Subcommittees
on Oversight and Research and Technology Questions for the Record

Dr. James P, Collins, Chairman of the Board, National Ecological Observatory Network, Inc.
March 9, 2015

Questions from Chairman Barry Loudermilk and Chairwoman Barbara Comstock:

1. Did anyone at NSF specifically suggest that NEON use management fees to pay for
unallowable expenses?

NSF has consistently indicated to NEON that management fees constitute discretionary or
unrestricted funds and can be used to pay for business costs that are considered unallowable. As
1 noted in my testimony at the February 3, 2015 hearing, NSF was aware of NEON’s use of
management fees for unallowable expenses.

2. After NSF approved a management fee, did NEON conclude on its own that the fee
could be used to pay for any unallowable cost whatsoever and without review by NSF?

No. NSF engaged in periodic reviews of NEON’s expenditures and was aware that NEON used
the management fee to pay for unallowable costs.

3. Did anyone at NSF tell NEON that the management fees were unauditable?

Yes. As noted by Representative Johnson during the hearing, Timothy Kashmer of NSF sent an
e-mail on January 8, 2009 to Tom Sheldon, at that time the CFO of NEON, noting that “There is
no rule or requirements for drawing down management fees for assistance awards. These are
unauditable fees.”

4. The NSF indicates in their proposed rule that it uses management fees as a “financial
incentive” and to “obtain and retain high caliber staff.”

a. Does NEON use management fees as a financial incentive and to obtain and retain
high caliber staff?

On rare occasions, NEON has used management fees as a financial incentive to obtain
high caliber staff.

b. Is the opportunity to lead the development and operation of a singular, publicly-
funded research facility a substantial factor in recruiting and retaining professional
staff?

1 cannot speak to the motivations of others, but the opportunity to be a part of NEON’s
cutting-edge work was the single most important factor in my joining the board of the
organization.

c. What is the range of salaries the top leadership at NEON receives?
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The salaries for NEON's leadership are included in NEON’s annual IRS Form 990, are a
matter of public record, and are available at various websites, including Guidestar.org.

5. Was NEON’s first request for a management fee to the NSF the exact amount of the
unallowable expenses that it incurred?

No. The first request for management fees was an estimated amount that equaled approximately
.5% of the project award for that initial year, Management fees for each subsequent year were
requested at the time of submission of each annual work plan and budget. Each management fee
requested equaled .5% of the project award for the respective budget year,

6. NEON has a contingency reserve of about $74 million. It would seem that NEON is
permitted to use these funds to pay any allowable costs it incurs. Private sector projects
normally have two contingency fees — line item contingency that applies only to a single line
item (such as the purchase of stecl) and project contingency, that applies to the whole
project.

a. Does NEON consider all its contingency funds as project contingency?
Yes, NEON considers all its contingency funds to be project contingency.
b. Would the NEON project only be over budget if it uses all of its contingency fees?

‘The NEON project will only be over budget if it exceeds the $434 million currently authorized
for the project. This $434 million includes the project contingency.

7. Did you, Dr. Collins, have any input in NSF’s decision to move forward with the NEON
project while you were the NSF Assistant Director for Biological Sciences?

It was my responsibility as Assistant Director for Biological Sciences to ensure that worthy
projects proceeded appropriately. The worthiness of each project was determined using external
peer reviews by members of the scientific community and I then developed a recommendation
regarding funding for the Director of NSF. The final decision to move ahead and fund NEON
within NSF's MREFC account was made by the Director of NSF.

a. In addition, did you have any input on the final budget for the project?

The peer review process determined a proposed budget and, then, as Assistant Director
for Biological Sciences, I had the authority to conclude that the proposed budget was
either too large or too small. In the case of NEON, I initially determined that the
proposed budget was too large, and the organization subsequently proposed a smaller
budget. As I noted in answering the last question, the final decision regarding a final
budget for NEON was made by the Director of NSF.

b, Did you have any input on the use of management fees?

No.
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c. While you were at NSF, what was the written, internal policy for a potential
conflict of interest when working on a project at NSF and then subsequently
accepting a positon of Chief Executive Officer of said project?

To clarify, I am Chairman of the Board at NEON. I was not and am not the Chief
Executive Officer. 1 left my position at NSF in October 2009 and joined the NEON
board in May 2011. 1do not recall whether NS¥ had a “written, internal policy for a
potential conflict of interest”, but my understanding was, and is, that I was in compliance
with applicable laws and policies when I joined NEON’s board.

Questions from Representative Palmer:

1. NEON sought the counsel of attorneys at Gibson Dunn in order to respond to the letter
sent by Senators Grassley and Paul. Was this paid for out of the management fee, as well?

a. If yes: So not only were there thousands of dollars’ worth of questionable
purchases, but you also used the management fund to defend those purchases?

i. How much were attorney’s fees?
b. If no: How did NEON pay for attorney’s fees?

NEON paid for counsel in this matter out of other funds of the organization. It did not pay for
counsel from management fees.

2. Is it also true that the attorneys at Gibson Dunn represent Tom Sheldon, the former
CFO at NEON? If so, isn’t that a conflict of interest?

Gibson Dunn does represent Tom Sheldon. No conflict of interest exists because Tom Sheldon
and NEON do not have divergent inferests in this matter,
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PREPARED STATEMENT SUBMITTED BY SUBCOMMITTEE ON
RESEARCH AND TECHNOLOGY CHAIRWOMAN BARBARA COMSTOCK

Thank you Chairman Loudermilk, for convening this hearing, and let me con-
gratulate you on your chairmanship and on your first hearing on this very impor-
tant topic.

While I was not here for the first NEON hearing the Committee held in Decem-
ber, I have reviewed the testimony from that hearing and familiarized myself with
the relevant issues in preparation for this hearing. The independent audit findings
and other information about management of the NEON project show some taxpayer
funds that were intended to support scientific research were diverted to problematic
activities.

The National Science Foundation and the National Ecological Observatory Net-
work have a Cooperative Agreement in the neighborhood of $433 million. A rel-
atively small amount of that amount - several hundred thousand dollars - has been
diverted to pay for things that don’t support or strengthen the project: for instance,
gourmet coffee service, tens of thousands of dollars for at least one lavish Christmas
party, and additional hundreds of thousands of dollars for lobbying expenses.

Our national debt exceeds $17 trillion. Annual budget deficits of several hundred
billion dollars per year are driving up the national debt at a fast clip.

Support for basic research is one of the most important areas of federal discre-
tionary spending. Maintaining American leadership in science and innovation is the
key to our nation’s future economic prosperity and security. Basic research is about
good jobs and a secure future. But in the current budget environment, just main-
taining the current level of basic research support is a big challenge.

Our Committee authorizes funding for groundbreaking research financed by
grants through the National Science Foundation. We have a constitutional obliga-
tion and a responsibility to ensure every dollar earmarked for scientific research is
spent as effectively and efficiently as possible.

We want to be strong advocates for science, but the situation we will discuss
today makes it more difficult to build and maintain support for science funding. We
want to be strong advocates for federal support of basic research that advances
science and the national interest. But that advocacy is made more complicated when
our constituents learn of taxpayer dollars diverted to parties and lobbying.

It may be that nothing illegal has occurred, but taxpayer money has been spent
(very) inappropriately. I look forward to hearing from NSF and NEON representa-
tives about what went wrong and, even more, about what steps, including new legis-
lation and new regulations, must be taken to ensure these problems never happen
again.

Thank you Mr. Chairman, I yield back.
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Thank you, Chairman Loudermilk and Chairwoman Comstock, and Ranking
Member Johnson, for holding this hearing on the National Ecological Observatory
Network (NEON). I also want to recognize and thank our witnesses from the Na-
tional Science Foundation (NSF), NEON, and the Congressional Research Service
(CRS) for their time and expertise.

In the last two months we have had two hearings on NEON and NSF’s oversight
of the project. We heard from five witnesses, including NSF Inspector General Alli-
son Lerner, and the chairman of NEON, Dr. James Collins. These experts discussed
the NEON Project’s successes and struggles since its creation in 2008. Although
they were called to be witnesses to discuss concerns regarding NSF’s oversight of
cooperative agreements, the witnesses made clear that NEON has done
groundbreaking ecological sciences work, and the program will continue to inform
our understanding of large-scale ecological systems. I look forward to working with
the Committee to learn more about ecological sciences advancements, both at NEON
and across the NSF.
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2/3/2015 Lobbying Spending Database - National Ecological Observatory Network, 2014 | OpenSecrets

National Ecological Observatory Network

. AnnuaiLobi
- National Ecological

$130K

Totat

interest's lobbying activity may go up or down over time, depending on how much attention the federal
government is giving their issues. Particularly active clients often retain multiple lobbying firms, each with a team of
lobbyists, to press their case for themn.
Total Lobbying Expenditures: $35,000

Subtotal for Parent National Ecological Observatory Network: $35,000

National Ecological
Observatory Network

NOTE: Alilobbying expenditures on this page come from the Senate Office of Public Records. Data for the most recent year was downioaded
on January 22, 2015,

Feel free to distribute or cite this material, but please credit the Center for Responsive Politics, Far permission to reprint for commercial uses,
such as textbooks, contact the Center: info@erp.org
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Oldaker Law Group
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Total Lobbying Income: $1,557,500

Groups That Have Retained Oldaker Law Grou
8 &

Adventist Health Systems $200,000 - Hospitals/Nurs Homes
‘Ankwerigk an‘HeaKh Ce“a‘ré‘A“§§n . U$40:000 = Hospitaléllﬁré ‘Hbmes
Ame‘rican‘Hé‘al‘tI:\ g‘g“ua(‘it‘y“/;\s;n ‘ ‘ $30,60d - Human‘ﬁ‘ight‘sﬁ“u -
- o m 5 U iver\‘s“it‘ . ;: - | - S $40,000 (‘;‘a!:r.kxmb‘ia:‘Univer;itmistees ~iEd;m‘:‘ation; i
wl\:ederaticm/Ame-‘r Soc/Expermental Biology $40,000 - Misc Heaith

1CU Medica an e o st0000 -  Unkrown \Bkusineks‘s‘:
lkrkmkaykn‘g“lng . ‘ $1k50,000 - Computers/intemet
l\;‘l‘e‘gic‘ai‘g‘&‘M‘uéd‘i‘gare Advantage Prodgg‘gt Assn $186§d00 = Misc Health:
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CHAIRMAN BARRY LOUDERMILK

8

7 program official for this grant is Elizabeth R. Blood (703)292-8470. The cognizant NSF grants
2,

The cognizant NS
official cantact is Timothy Kashmer {703} 292-8

Sincerely,

Timothy Kashmer
Grants and Agreements Officer

From: Tom Sheldon {mailto:isheldoniineonine.org}
Sent: Thursday, January 08, 2000 1:27 PM

To: Kashmer, Timothy P.

Cc: "Dana white*

Subject: RE: DBI0752017 Management Fre Request.pdf - Adobe Acrobat Standard

Thanks again! We have already establishied a unique “project” and separate cash account within our accounting
system to keep all management (ee activity isolated fram other activities.

Tom

From: Kastiner, Timothy P, [mailiosikashmer(fnsf.gov]
eats Thursday, Januaey 08, 2009 11:26 AM

S
a: Tomr Sheldon . ’
Subject: RE: DBIOT32017 Management Fee Request.pdf - Adohe Acrobat Standard

Tomy

There is no tule or requirements for diawing down munagement fees for assistunce awards. These sre unanditable fees,
theretore a8 we are voneerned you can draw down the entire ameunt of the fee, but probably a good idea ty keep
it monitored into a separate aceaunt.

Tim P, Kashmiy

Serior Geams and Agreements Olficer
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NATIONAL SCIENCE FOUNDATION
A7 WILBOM BOULE
ARLINGTON, VIRGINIS 22

The Honorable Charles Grassley
The Honorable Rand Paul
United States Senate
Washington, DC 20510

Dear Senators Grassley and Paul:

Thank you for your letter of September 3, 2014 regarding the National Ecological Observatory
Network (NEON), a major research facility funded by the National Science Foundation (NSF).
Based on whistleblower information and a draft audit by the Defense Contract Audit Agency,
vou have raised several questions regarding the use of federal financial assistance in the form of
a “Management Fee™ provided by NSF to NEON. We weleome the opportunity to respond to-all
of your questions and to provide vou with the facts necessary for any further discussion you may
wish to have with NSF.

NSF's core mission is to promote the progress of science. and we do so through our investment
in a portfolio of more than 42,000 active awards designed to advance the Nation's innovation
ecosystem.® Aside from individual researeli awards, NSF also funds major research facilities
such as NEON. NEON is a complex network of sensors that will, among other advances, utilize
airborne remote sensing data to improve our fundamental understanding of agriculture,
plant/crop and land-use matters. NEON, Inc. is a private, not-for-profit corporation to whom
NSF has provided federal financial assistance for the design, eonstruction and early operations of
the NEON network.

Among all of NSF's active awards, only fifteen utilize management fees. Management fees are
an item above cost, or profit, earned by an organization, and do not implicate the Byrd Anti-
Lobbying Amendment. The Office of Management and Budget has long held that fees or profit,
for purposes of the Byrd Anti-Lobbying Amendment, are ot considered appropriated funds.
See Office of Management and Budget (OMB) 1990 Federal Register notice providing, in part, a
government-wide clarification that “[pjrofits, and fees that constitute profits, earned under
Federal grants, loans, and cooperative agreements are not considered appropriated funds.” 55
Fed.Reg. 24540, 24542 (June 15, 1990). It is also notable that the soon-to-be implemented
update to the Uniform Administrative Requirements, Cost Principles, and Audit Requirements
for Federal Awards (2 CFR Part 200} re-affirms that profit may be camed or kept where
expressly authorized by the terms and conditions of the Federal award. See 2 CFR 200.400(z).

* NSF's mission is "o promote the pragress of science; to'advance the nationa! health, prosperity, and welfare; to
secure the mational defense; and for other purposes.” The National Science Foundation Act of 1950 {Public Taw
81-507},

° NSF FY 2013 Performance and Financial Highlights notes, amang other data, that last year NSF invested in 1,922
colteges, universities and other institutions, evaluated 49,000 proposals through competitive merit review and
funded 10,800 competitive awards.
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NSF uses management fees on less than 0.04% of awards, and only includes management fees in
unique cases like NEON, Ine. when we are working with specialized nonprofit research
organizations on large scale projects. These organizations typically have limited or no other
sources of funding. The purpose of the management fee in many of these cases, therefore, is'to
facilitate the basic operations and viability of these nonprofits, so that our overall investment
remains sound.

NEON., Inc. has received a management fee associated with the NEON awards amounting to
slightly over one-half of one percent of estimated award costs. Initial NSF considerations for
provision of a management fee were in part based on NEON, Inc.’s need to-accumulate some
level of assets to secure a line of credit for the organization, As noted in your correspondence,
on December 8, 2008, NEON, Inc. formally requested payment of  mapagement feg. NSF
reviewed and approved the request consistént with our practices. Again, management fees
constitute profit or fees earned by an awardee and are not considered appropriated funds.

Nonetheless, NEON, Inc.’s subsequent use of this management fee is disconcerting, especially
regarding expenditures like the ones vou identified - expenditures that appear inconsistent with
the initial request provided 1o NSF for the fee. In fhact, and prior to your letier, NSF had already
initiated action to examine NEON, Inc.’s prior representations and justifications regarding the
management fee. In July 2013, for example, NSF declined a request from NEON, Ine. to increase
the amount of management fee paid under its awards. Additionally, NSF had informed NEON,
Inc. that a management fee for its award for early operations of the NEON network would not be
provided at this time, pending further review. We note, however, that our review of this matter
does not include the draft audit report performed by the Defense Contract Audit Agency and
mentioned in your letter. NSF has not yet received a copy of this document in draft or in final
form, and we will certainly consider and take into account any audit report that may be issued.

In addition to reviewing NEON, Inc.’s justification of its management fee, we are continuing to
re-assess our policies and practices regarding management fee administration. We have assigned
this matter to the NSF Chief Financial Officer/Head of the Office of Budget, Finance and Award
Management (BFA), who will work with senior staff of the agency to develop proposed
practices, following careful consideration of best practices at other federal agencies, At that
point, this matter will be further reviewed by the Audit and Oversight Committee of the National
Science Board. '

Below we provide responses to-each of your {ive questions. Our staff has prepared an appendix
to this letter, which includes a detailed accounting of unallowable costs ingurred by NEON, Inc.
from its inception to the present, as well as other documents responsive to your request. Some of
the materials provided may contain business proprietary information, so we ask you to treat them
accordingly.

Responses to Specific Questions Set Forth on pages 3-4 of Your Letter

1. Please provide all correspondence with NEON related to “management fees™ and
unallowable eosts from its inception to the present,
Response: Please see the appendix and attachments.
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2. Please provide a detailed accounting of all unallowable costs incurred by NEON from
its inception to the present. ’
Response: Please see the appendix and attachments.

Was NSF aware that NEON was funding otherwise unallowable costs with the
management fee?

a.

=

If 50, what legal justification permitted this grant authorization in spite of OMB
Cirenlar A-1227

Response: NSF understood that NEON. Inc. wsed its munagement fee in part to cover
costs that were not reimbursable or otherwise wnallowable. One component of
management fee as a profit or item above cost provides for coverage of ordinary and
necessary expenses that are not reimbursable. NSF does not provide this fee on an
incurred cost basis. The management Jee represents the parties " agreement as to a
Jixed amount constituiing a fée or profitearned by the awardee. Typically itis
determined at the origination of un-award or.al times on an anmual basis
prospectively within an award period. s an item above cost and not based within
the context of reimbursement for incurred costs, the management fee is not subject to
OMB Circular A-122. As provided in the purpose of the Circular, " {pJrovision for
profit or other increment above cost Is outside the scope. ..

If 5o, what legal justification permitted the funding of lobbying in spite of the
Byrd Anti-Lobbying Amendment?

Response: OMB's 1990 Federal Regisier notice published in connection with ils
implementation of the Byrd Amendment provides, in part, a governmgnt-wide
clarification that “[pjrofits, and fees thar constitute profits, earned undeér Federal
gravts, loans, and cooperative agreements are not considered appropriated
Junds. " 33 Fed Reg. 24340, 24542 (June 13, 1990).

4. What portion(s) of NEON’s Policies and Procedures mananl was derived from language
suggested by the National Science Foundation, or copied from other NSF pelicy
guidebooks? Please provide specific page references, particularly with regards to
references of “unallowable costs™ or “management fees.”
Response: NSF is not aware of any partion(s) of NEON, Inc. s Policies and Procedures
manual that was derived from lungrage suggested by the Nativnal Seience Foundation,
or copied from other NSF policy guidebooks. We do note that in 2008, when NEON, Inc.
was initiatly developing a Policies and Procedures manual, that NSF reviewed und
provided comment on the draft manual to ensure that the draft policies and procedures
were sufficient and in compliance with federal standards.
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5. In the past five years, have other NSF grantees received compensation in the form of
“management fees”? If so please list for each grantee:

a. The amount of “management fees™ granted for each year they were awarded,

. The alleged purpose{s) of the monies,

c. What portion of the management fee covered unallowable costs, and

d. The justification for granting awards for any unallowable costs that were
covered.

=3

Over the past five US. Government Fiseal Years (GFY 2010-2014) six NSF awdrdees
have received management fee in addition to NEON, Inc. These are: (i) Associated
Universities. Ine., (i) dssocidation of Universities for Research in Astronomy, Ine., (i)
Incorporated Research Institutions for Seismology. {iv} SRI International, (v} University
Corporation for Atmospheric Research, and (vi) UNAVCO, Ine. The amonris by Fiscal
Year wawarded to each are set forth in the following table.

Associated Universi . $450,000 \ ) $42 .00 25,000 Under
Nez.

Association of Universities for $374.000 | 3400,000 | $400.000 | $475,000 1 $475,000
Research m Astronomy, Inc.

Incorporated Research $25.000 1 $25.000 | $235,000 | $25,000 Under
[nstitutions for Seismology Neg.
SRI International N/A | $36,816 1 $33354 | %31.615| $31,843
University Corporation for $250,000 | $250,000 | $250,000 | $500,000 | $500,000
Atmospheric Research

UNAVCO, inc. 540,000 | $40.000 1 $40,000 | $40,000 Under

Neg.

Management fees are an item above cost, or profit, varved by an organization, NSF
provides fee to these organizations after considering among other points: (1) financial
or other liability or risk assumed, (2) retnined earnings used 1o fund werk, (3) facilities
capital acquisition plans, (4) working capital funding, (5) addressing unreimbursed costs
deemed ordinury and necessary for operations, (6) the wtility of fee as a performance
incentive, and (71 fee to attract qualified organizations.  Most of these organizations
have fimited or no other sources of funding. The purpose of the management fee in many
of these cases, therefore, is to facilitate the hasic operations and viability of these
nonprofits, so thar owr vveradl investment remaing sound,
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Given that the fees awarded are discretionary funds, NSF does rot require that its
awdrdees report how thase monies are expended; thus, we do not require that the
awardees suhmit an accounting of how they may cover otherwise unallowable costs with

mandgement fee.
Again, we would like to express our gratitude for your letter calling attention to important

matters of oversight. We are committed to strengthening our policies and practices to advance
the progress of science in our nation.

Sincerely,
o 8
o it Dt )g"” T
France Cordova Dan E. Arvi

NSF Director NSB Chairman
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BUSINESS SYSTEMS REVIEW SITE VISIT DATES AND PARTICIPANTS

Review Dates and Locations

BSR Site Visit Date: July 31, 2011 ~ August 3, 2011

Location: Boulder, CO

Awardee: NEON, Inc.

BSR Introductory Site Visit Date:  August 25, 2010

Location: Boulder, CO

Awardee: NEON, Ine.

National Science Foundation BSR Team Member Participants

Blood, Liz Program Director, BIO OAD, NSF

Futrell-Griggs, Montona Project Manager, Division of Biologic ‘ ture, NSF

Acting Branch Chief, Division of As on‘and Contract

Kashmer, Tim

Support, NSF
Mallinoff, Sonya Senior Advisor for Planmnk d Operations, BIO,
NSF
, Financial Operations Spig sPivision of Astronomical
O'Malley, Donna Sciences, NSF

)éube Project UW - Madison,

Paulos, Bob nd Astrophysics Research

Rabanal, Florence Facilities Office, NSF

greement Specialist, Division of Acquisition and
fract Support, NSF

Stein, Erica

Bryant, Bill tractor Support to NSF, Booz Allen Hamilton
Haerr, Mark _ Contractor Support to NSF, Booz Allen Hamilton
Mannion, Brian Contractor Support o NSF, Booz Allen Hamilton
Oyekan, Akin Contractor Support to NSF, Booz Allen Hamilton

Contractor Support to NSE, Booz Allen Hamilton
Contractor Support to NSF, Booz Allen Hamilton
Contractor Support to NSF, Booz Allen Hamilton

Reese, Joshua
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Awardee BSR Participants

Anderson, Larry Director of Procurement and Contracts, NEON, Inc.
Beasley, Tony Chief Operating Officer, NEON, Inc.

Bolyard, Jody Director of Environmental Health and Safety, NEON, Inc.
Faas, George Logistics Manager, NEON, Inc.

Keller, Justice Payroll and Records Manager, NEON, Inc.

Maclin, Julie Senior Accountant, NEON, Inc.

Martin, Robin Chief of Human Resources, NEON, Inc.

Nowicki, Mary Project Accounting Supervisor, NEON, Inc.

Pendleton, Dwayne Assistant Director of Procurement, NEON, ©
Rozsa, Zsofia Learning and Development Manager, NEQ \

Ryan, Jill Director of PMCS, NEON, Inc.
Schimel, Dave Interim Chief Executive Officer, NE©
Sheldon, Tom Chief Financial Officer, NEO

Waugh, Juli
White, Dana
BSR Guide:
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EXECUTIVE SUMMARY

Staff from the National Science Foundation’s Budget, Finance and Award Management’s (BFA)
Large Facilities Office led a team to conduct a business systems review (BSR) of the
administrative business systems supporting the National Ecological Observatory Network
(NEON) Facility. The site visit occurred between July 31, 2011 and August 3, 2011. The purpose
was to ensure that NEON’s business support systems are in compliance with governing Federal
regulations and that they meet NSF’s expectations for stewardship of Federal funds.

The business systems for eight core functional areas (CFAs) were examined:

General Management
Award Management
Budget and Planning
Financial Management
Finance Reporting
Human Resources
Procurement

Property and Equipment

XN O

the NEON Facility are in alignment
identified across all CFAs. For
wiitten procedures) and/or the number
teritially serious and if not attended to and

. ‘these reasons, the systems supporting these
tewardship of Federal funds.

Although the administrative business systems suppo
with Federal regulations, a number of high risk issue:
some, the nature of issues (e.g., financial manag;
of concerns (e.g., property and equipment) ar¢
closely monitored may have systemic im
CFAs do not meet NSF’s expectations
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Summary of BSR Results

The BSR examined and evaluated the business systems in the eight CFAs previously outlined.
This section summarizes the review results categorized as Areas of Concern, Areas for
Improvement and Best Practices for each CFA. Areas of Concern identify those areas that
indicate business system deficiencies or noncompliance with Federal requirements. Addressing
these areas is mandatory. The Areas for Improvement category outlines those actions that the
reviewers believe would improve the business systems pertaining to a particular CFA.
Addressing the Areas for Improvement! is not mandatory. Best Practices identify the business
practices, procedures and policies that exceed the expectations of a proficient business syste

A summary of BSR results is presented below in Table 1. Further details and ob urv an,

supporting these results are available in the CFA sections of this report.

Table 1. List BSR Results

R

inimizing the time between transfer of funds from
(i.e., 3-4 days). In accordance with the Uniform

Education, Hospitals, and ®ther Non-Profit Organizations, Payment subsection,
organizations atingron an advance basis must have written procedures to minimize

* The NSF Program Manager may require that select/all areas for improvement be addressed as part of
the follow-up and monitoring process.

2 These may be shared with ather NSF Awardees and Large Facilities with permission fram the Awardee.
*2CFR215.22

Report Release Restriction: These reports are internal National Seience Foundation records and they are niot fo be released fo anyone outside of the NSF without
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RESULIS - ARFAS OF CONCERN

FR-2: Develop policy guidance to identify, record, and report program income in accordance
with the Uniform Administrative Requirements for Grants and Agreements with
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations,
Program Income subsection. Recipient organizations are required to account for
program income related to projects supported with federal funds. This process should

be documented in the NEON policies and followed when reporting quarterly on the

4 B

ordance wi

inventory should be conducted at least once eve
existence and location of the equipment as well as ifformation on current condition and
utilization. Inventory information should be regpnciled;with the accounting records. The
ocesses that should be followed for

the reconciliation process nor is there any; in the manual on the need to ensure

that the inventory is updated prompti

GM-3: iguld revisit its plans for implementing an audit and oversight activity and

th téndup date. While the function-specific activities and training could

ork to govern operational protocols should be coordinated and managed
a single group. This framework should include roles, responsibilities for
1ring continuous compliance, and corresponding processes with timelines.

42 CFR 21524
52 CFR 21534 ()(3)
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GM-4: Develop a process for individuals to acknowledge NEON, Inc.’s policies on ethics and
standards of conduct and COL. It should also explain how instances of noncompliance
are tracked and resolved and communicated to other affected groups. The PPM should
be expanded to document these details and staff should be tramecl

should be immediately transferred from the PI to the SRO.

AM-3: Issue the individuals assigned to AM responsibilities to a FastLane (EL) tiser account
and/ or other authorizations and permissions to accomplish

AM-4: Revisit and strengthen the current approach to assi
monitoring of award terms and conditions. The ws
a strategic approach to communication of award &
those terms and conditions, and roles and res
all organizational stakeholders.

: Ensure that the written procedures practi

ion between the Finance group and the PMCS group
, Inc. should investigate formal structures that would
between these two groups. One approach may be to hire a

BP-3: izatipn-wide approach to compliance monitoring terms and conditions ought

- ‘monitoring then training should be provided to ensure that staff
stand the associated expectations and responsibilities.

T?%year-end budget closeout process needs to be more fully documented. Existing
documentation ought to more clearly specify how and when variances, for example, are
reconciled between the NEON, Inc. accounting system and COBRA.

Report Release Restriction: These reports are internal Nationinl Sciesoe Foundation records and they are ot o be released 1o anyone outside of the NSF withont
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FM-1: Ensure that materxals (orgamzahonal charts and references in PDs, PPM and the
Accounting Manual) are consistent and aligned with roles and responsibilities of FM staff.
Titles, terms, and PD duties should reflect current operating positions, The PPM and the
Accounting Manual should be updated to ensure that references to the Finance
Department and job titles of staff are consistently referred to throughout.

FM-2: Priority should be given to completing the PPM and the audits sections of the Acggurniting
Manual. Internal audit control mechanisms should be developed documented
implemented checking basic intemal control processes on a routine basis. Fu

FM-3: Policies, procedures and prachces should be revised to ensure CFQ: pa‘%gﬁhon and

necessary checks and balances to the process.

FM-4: The CFO should organize support documentation relatedsto

Further, all appropriate functional represen
the DCAA auditors.

FM-5: Develop a policy and practice to addr

and address the responsibiliti
distinctions should be made b

owable. All expenses associated with these types of
costs that have been 5 be reviewed for allowability, allocability and
reasonableness. Cha iyould be considered unallowable in context of the new

Xpenses is required. Training should be provided to review the
lignment of associated practices.

°2 CER 230
72 CFR 230 Appendix B.13
® 2 CFR 230 Appendix B.14
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s
L

SORIG L

FR-3: Roles and responsibilities for all financial reporting activities should be clearly identified
in the PPM and the Accounting Manual. These descriptions should reconcile against each
other and correspond to the job titles for the respective position descriptions.

e

FR-4: Procedures and detailed step-wise methodology used to develop cash requests and FFRs
should be documented. These should include information on specifying the sourc
information used to calculate the cash request amount and the FFR totals.

FastLane procedures for assigning the FL users access and, in particular, the fi

: HR should outline a strategy to deliver traini
Inc. staff with the initial focus on required j

HR-4: NEON, Inc. should develop written o demonstrate and validate a sufficient

ndicap. Current practices are not structured and
being addressed.

HR-5: itten procedures to demonstrate and validate a sufficient

HR-6: i are pl%ﬁng strategies to manage their workforce, these are mostly
in practice. More structured short and long-term workforce
eveloped and written. It should include a consistent approach to

: The staffing strategy for operations has been delayed due to changes in funding. NEON,
ytild develop a model for more easily determining staffing levels under different
narios. This would enable HR to better plan.

e NEON, Inc. succession plan for C-level positions should be completed and
mitted to NSF as expected.

Report Release Resfriction: These reports are infernal Natioita! Scienee Founidation records and ey are not o be released fo amyone outside of the NSF twithout
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All information contaiied in these reports must be treated as confidential and are not to be used for purposes offer than originally intended without prior
concurrence as noted above,

NEON, Inc. /NEON BSR REPORT -6~ FINAL REPORT



146

EXECUTIVE SUMMARY

HR-9: The Performance Assessment Program should be completed, documented and executed
as soon as possible, within the next six months. This is especially important given the
growth in staff during construction and need to maintain and retention the organization.

HR-10: NEON, Inc.’s compensation analysis should be reviewed to include market data from
only not-for-profit organizations (e.g., academic institutions, Federal and State
Governments, and non-profits). NEON, Inc. should work with NSF Program to review
the results and determine the appropriate next steps if excluding the “for profit”
comparisons results in significant differences to salary ranges.

P&C should develop a tracking process to ensure proper checks and b:
maintained in practice as outlined in the PPM and PCGM. :

PR-2: Include all individuals with delegated authority to enter into leas ients into the
Approval Authority matrix.

PR-3: Conduct annual training sessions for P&C staff to reiterate
policy and the Conflict of Interest requirements.

Standards of Conduct

PR-4: Given the large amount of construction planned duri ¢ar future and the wealth
of minority-owned firms and small business in the ¢dnstriction trades, NEON should
revisit their five year goal and develop a plan tp,actively seek under-representative

participation.
PR-5: Develop desktop procedures for the revies sproval process for all subcontract
invoices to ensure that the contracted ¥ effort is consistent with the criteria

PR-6: Include all required flowdo
including the termination foj
Flowdown References# sectio

ce clause, as part of the Federal Regulatory
e PCGM.

PR-7: Ensure that practices afy dures outlined in the PPM and PGCM for subaward
monitoring activities are followed. NEON has had limited opportunity to put these
policies and progediires into practice but are encouraged to ensure that these will be

followed. Foriex e, ‘P&C should develop a form to collect information from

° PCGM Section |

Report Release Restriction: These reports are infernal Natiorigl Science Foundation records and they are not to be relexsed o anyone ouside of the NSF without
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Internal operating procedures and PDs should accurately reflect the roles of staff
performing the PE monitoring roles. Roles and responsibilities of property management
staff should be clearly stated in the PPM consistent with their position descriptions.
Roles of the Logistics Manager, the Warehouse Supervisor, Property Specialist, and
Domain Property Administrators with regard to inventory control and data
management should be specified in the PPM.

PE-3: Current operating procedures should be identified. The PPM should provide p:

ensure that appropriate practices are followed.

PE-4: Develop a structured in-house training program, including refreshie

management. The program should include a focus on their res; ties for personal
property management, usage, and disposal.

PE-5: Develop a process to ensure that all proposed equipme
the current inventory list to ensure that the proposed’
the institution prior to purchasing it. Acknowled
screening took place should be included in the PR s

PE-6: Ensure that the property management syste
information and produce the required maiiite:
component for management of prope;
encouraged to proceed quickly with

arly at remote sites, and NEON is
nality implementation.

the PPM. Several items should be
e responsible for contacting an agency property

PE-7: Revise the Equipment disposition
addressed: identify the pers
manager when an ite Gi ]
result of a dispositio vageqand explain the methods and processes for

determining the con

to another instituti

PE-8:

PE-9:

are forwarded to the appropriate office for review (Appendix B ~ Capital Asset
sposal Forms, Capital Asset Donation/Scrap Forms, and Capital Asset
Disappearance/Theft forms.

Report Release Restriction: These reports are interrial Nutional Science Foundation records and they are not to be released fo aniyone outside of the NSF without
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EXECUTIVE SUMMARY

PE-10: Specific authority levels for the property management database should be identified and
documented. Clearly identify staff and authority levels to access, update, and change
records in the Maximo property asset module to ensure that there is integrity of data.

PE-11: Document the step-by-step procedures used to tag equipment and record the
information into the Maximo module, It is unclear from the review of the Property and
Equipment Management Overview of the PPM, how equipment is tagged, either at the
warehouse or at the remote site. NEON, Inc. should ensure that all capital assets arex
recorded timely and accurately in the system. The procedures should include a
standardized location to tag equipment to facilitate the inventory process:

Consider utilizing G5AXcess to acquire excess government property whi

identified. '
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1.0 BACKGROUND?0

NEON is a Major Research Equipment and Facilities Construction (MREFC) project, funded by
NSF. Management of the construction and operation phases are the purview of NEON, Inc., an
independent 501(c) (3) corporation created to manage large scale ecological observing systems
on behalf of the scientific community. Many other U.S agencies and Non-Governmental
Organizations are cooperating in this project, in addition to institutional members such as
universities, museums and scientific associations.

As part of its mission, NEON will enable the understanding and forecasting of the im ac

infrastructure and consistent methodologies to support research and education
NEON has partitioned the United States into 20 eco-climate domains. Fach d
one core observational site and 2 relocatable sites.

In 2008, initial funds were provided by NSF to NEON, Inc. for organiz
management support to complete the NEON construction-ready desi,
Plan. In late FY2010 civil construction began on site preparation,s
observation hut at Sterling Colorado. As a prototype site
construction and logistics planning, including adequate ¢
during tower construction. During the MREFC-funded NE!
infrastructure will be adopted by the Project and wil
become the domain 10, relocatable site #2 in NEQN
test site for field deployment purposes even d
equipment can be tested. The Sterling prototy
late 2010. In August 2011, the NEON projéetwa
initial construction funds were awar tr
Northeast is expected to begin eart :

Project Execution
pe tower, and

5 built to test field
vironmental impacts
construction, the Sterling civil
tfittéd for sensors, eventually to
yatory operations. It will remain a
ations, where new sensor mounts and
as formally accepted by NEON, Inc. in
pproved by the National Science Board and
ion of the core sites in Colorado and the

primary central locg
as construction

10 Text for this section has been extracted verbatim, and in select cases, adapted from various sources
including, The NEON Strategic Plan, the FY 2011 NSF Budget Request to Congress and

http:/ /ibres.aibs.org/overview/index.html

1 Discussed with NEON, Inc. HR staff during the August 2011 BSR Site Visit.
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2.0 SCOPING

Scoping activities involved a review of the principles in the BSR Guide, discussions with the
NSF program managers!? (PM), teleconferences with Awardee and Facility staff, as well as a
reviews and analyses of background documentation®? related to supporting the business
systems. These resulted in the development of the broad review strategy and individualized
CFA review plans. The BSR team also considered previously conducted reports and audits as
sources of input when formulating the scope of review for each CFA. These sources, as noted in
the following paragraphs, were utilized in order to coordinate and build upon previou
that has been conducted:

NSF Audits/Reviews

NEON Conceptual Design Review:14

NSF convened a panel in November 2006 to “review the scope and impl
NEON, including management plans and budgeting, and determine i
project have been identified, whether the initial functional requirem:
requirements, major system components, and cyberinfrastructur
produced for the major NEON systems, and if the element§
infrastructure deployment plans are well justified.” The §
the scientific goals was broad reaching, ambitious, and trans;
several recurring themes and noted some concerns
NEON needed to address before the Preliminary |
included the following:

ational. However, it identified
F “charge to the panel” that
iew. The panel’s observations

e The evolution of the management
one with a Board of Directorsswa
“inward facing” given the rat
chosen by the Board.

¢ Overall lack of docuin
responsibilities.

¢ NEON current s \g was very limited, especially key personnel needed to plan for the
preliminary demgn review. The panel stressed the need for an experienced project
manager o work ‘with the CEO to “define the scientific, technical, and educational
requirenients;of the project.” In addition, managers of the Level 2 WBS elements were
needed ¢ further development of the project requirements.

the project from a series of workshops to
wever, it raised the concern of appearing
bers from the community versus members

plans, processes/ procedures, roles and

ogram Officer and NSF Program Manager are referred to interchangeably throughout
3 The conted ’cs of the NSF Briefing Packet include terms and conditions from Cooperative Agreements,
description of the Large Facility from the NSF Budget Request to Congress, recent quarterly reports,
Awardee and Facility organizational charts, AMBAP review summary reports, most recent A-133 audit,
and recent cognizant audit or other oversight agency review reports and analyses related to the Facility.
" Text extracted verbatim from the Cornceptunl Design Review Report.
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e Identifying a permanent location for the NEON headquarters was of paramount
importance and would be instrumental in hiring critical management positions.

¢ Cost breakdown for all infrastructure for base lining purposes was needed as well as the
preparation of a project schedule and identification of a critical path.

s Defining, and planning for the transition from construction through commissioning to
early science operations. This was noted as a significant challenge to both NEON and
NSF because of the staggered installation of the domain sites.

e Development of a feasible maintenance and operations budget consistent with
funding levels within the NSF biology budget.

e NEON should prepare for the Preliminary Design Review by internall
development.

NEON Preliminary Design Review:15 ’
NSF convened a panel in June 2009 to “formally examine the NEO ' ering design,
budget, schedule and PEP and to advise NSF on the sufficien i
projected FDR project planning and make recommendati
insufficiencies are identified.” The panel’s observations to
included:

¢ The NEON project had sufficient capaci
an FDR-ready constructlon execuhon pl

e The project manage; ses had been documented in great detail but there was a
systematic lack of to ments that provided simple summaries of those
processes and identified the relationships between the processes. For example, despite

cumentation, there was still a lack of clarity regarding relative

. panel recommended that NEON management reexamine the

of all project documents to remove any redundancy.

concerned at the staffing levels allocated for the operations phase -
f members are retained from the construction phase which does not reflect
@operations budget.

o The panel perceived three strategies that the project had used to cover budget
contingencies - conservative estimate on some individual items, management reserve,

15 Text extracted verbatim from the Preliminary Design Review Report.
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and a formal contingency. The concern was that some areas of contingency may be
included in all three areas, and in some areas, this contingency was not explicit. The
panel recommended that the budget be reviewed by FDR in order to reduce the layered
approach to budget contingency.

s The project-wide acquisition strategy and plan was sufficient for the proposed design
implementation and construction effort. The NEON procurement,/ contracts team had
adopted well established policies and procedures that are consistent with government
and industry best practice.

e The pro;ect management achvmes around human resources were on track. Th

o There was a concern that the specific tasks for the transition
operation felt nebulous as there was no single documen
recommended a flowchart that described the Domg
key acceptance points by Operations, QA, and thi

g Process to include
munity.

NEON Final Design Review:16

budget, schedule and PEP and to advise NSF
recommendations regarding any areas whe
an expert assessment of project managemett
plans for construction, commissioning
observations and comments include

¢ The NEON manage
project management,
confidence that NEON

tency of the FDR and make

cies are identified. The panel conducted
gh this stage of development as well as the

al operation of the network.” The panel’s

rizational structure is impressive with excellent staff and
ystems in place, giving the panel a high level of
ready to start construction.

¢ The panel noted 'that the project was ready to receive construction funds but stressed
was essential to completing all goals prior to construction. In

sed total project construction cost was credibly defined, accounted

subk components. However, the risk-based contingency for schedule delays and economic

1 Text extracted verbatim from the Final Design Review Report.
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volatility should be increased to ensure that there was adequate funding to deliver the
entire proposed scope.

» NEON'’s plans from FDR are well documented and robust, and are sufficient to bring
them to the construction phase. The project management processes were fully defined
and mostly developed, though some protocols called for in the plans were still in
progress.

e The processes for transitioning from construction to operations needed to be clarified. In
particular, the positions, roles and responsibilities of staff moving from constructj
operations activities were unclear.

» Although the preliminary operations plan was a good step in guiding N
incorporating operations costs into future budget requests, it needed £
development.

+ Due to the current NSF approval thresholds on subcontracts e6uldlere bottleneck
for the project, and result in schedule delays. The panel suggeste NEON reach
closure with NSF on the strategy of using an Acquisition Pl thie vehicle for securing
approval of multiple contracts.

s  While the cyberinfrastructure team did an excel
requirements into a coherent plan for development oka cyberinfrastructure capable of
storing sensor measurements, managing NEQ sets, and preserving NEON data for
long term access, the panel was concerned ct that the team selected high-end
products that nominally met requireme to pull focus away from a detailed
assessment of the configuration and irt tign tasks that will be required to realize
their functionality in practice

NEON, Inc. Procurement and Subaw: wil?
NSF conducted a review of ary 2009 to “review and assess activities related to

the procurement of supplie: “eéxpendable property, equipment and other services with
Federal funds.” The review waSgequ sted by NEON, Inc. as it sought to increase its NSF

ON Inc.’s Procurement Manual contained all appropriate ﬂowdown

ts and was in compliance with both OMB Circulars and NSF Policies.
emenit filés were reviewed and were generally found to be in compliance with the
Manual. The only exception was a file that was missing the sole-source justification
form and'explanation for a large procurement. However, NEON, Inc. explained that this
document was maintained in a separate file due to the importance of the procurement. The

17 Text extracted verbatim from the NEON, Inc. Procurement and Subaward Review Report.
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reviewer recommended that NSF amend the cooperative agreement to increase the threshold to
$250K.

NSF Office of Inspector General (OIG) Audit:1
No reviews/records identified during BSR team research.

NSF Award Monitoring and Business Assistance Program (AMBAP) Desk Review:1®
No reviews/records identified during BSR team research.

NSF Property and Equipment Inventory:2
No reviews/records identified during BSR team research.

McBride, Locke & Associates Federal Financial Reports (FFR)/Federal Ch
Review (FCTR):21
No reviews/records identified during BSR team research.

Other External Audits/Reviews

NEON Indirect Cost Review Report, March 2010:22
The review was requested by the NEON Chief Operating Off ind Project Director. The
charge of the panel was to assess the maturity of the opganizational structure, review the
current budget estimates and provide feedback to the regarding the validity of indirect
costs. The panel was generally impressed with NI dgets, policies and procedures. It
was suggested that NEON re-examine the appr ture staffing plan, fringe benefits and
legal, audit and insurance costs.

NEON, Inc. Financial Statement a
Anton Collins Mitchell, LLP cog

~133 Audit:

sudit of NEON, Inc.’s consolidated financial

statements for the year end 130, 2009, and assessed NEON, Inc.’s compliance with

requirements of Office of Mara and Budget (OMB) Circular A-133 for the year ended

September 30, 2009. The Audit e¥gmined Internal Control over financial reporting and major
iance. The Audit reported no findings.

2 Confirmation from NSF DFM FFR Testing contact via email 8/23/2011.

2 This review was provided to the NSF BSR team on 10/20/2011. Because it was not available for
inclusion in the desk and site review activities and evaluation by the BSR SMEs, the results were not
considered in the assessment. It is listed here to provide a complete listing of previous reviews and
audits.
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NEON, Inc. Financial Statement and FY 2009 A-133 Audit:

Anton Collins Mitchell, LLP conducted an audit of NEON, Inc.’s consolidated financial
statements for the years ended September 30, 2009, and assessed NEON, Inc.’s compliance with
requirements of OMB Circular A-133 for the years ended September 30, 2009 and 2008. The
Audit examined Internal Control over financial reporting and major programs as well as
compliance. The Audit reported no findings.

NEON, Inc. Financial Statement and FY 2008 A-133 Audit:®

Watkins, Meegan, Drury & Company, L.L.C. conducted an audit of NEON, Inc.’s consoli
financial statements for the year ended September 30, 2008, and assessed NEON, Inc. i

reporting and major programs as well as compliance. The Audit reportedsse
of which are listed below: s

¢ Employee timesheets were not submitted in a timely manner.
o Lack of segregation of duties over the bank reconciliatio W process.

* Seven instances of drawdowns in excess of Feder: were noted for the first

three quarters.

e No formalized accounting policies for subrecipient motitoring.

¢ Internal control processes such as reviews;
financial reports were taking place, bui

journal entries, payroll reports, and
t always documented.

NEON management acknowledged the
would take to address them. On Now:
the responses appeared to address th
written policies and proced

dings.and outlined various measures it had taken or
2010, NSF in a letter to NEON, Inc. stated that
uditor’s findings but that NSF would like to verify that
eveloped to address the deficiencies.

2 Text extracted verbatim
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3.0 REVIEW STRATEGY

The outcome of broad scoping activities resulted in overarching guidance for the BSR.

While the team focused primarily on the business systems supporting NEON’s construction
activities, due to the planned overlap in activities between the two phases 2 issues related to the
awardee’s plans for transition to operations and maintenance were also explored. Previous
awards provided for early planning related to NEON were not included because the business
systems at that time were considered sufficiently mature or not relevant to the current ¢
organization®. Additionally, individual investigator awards which provide funding for,
technical research related to the use of the NEON Facility were also excluded?. The:
considered directly relevant to the BSR and administrative business systems as:
construction and/ or operations of the Facility. All active cooperative agreem

Hot

Calibration/ Validation and Sample Audit Laboratory. As noted
staff providing administrative business support is currently Iéeal

y, the majority of the
eadquarters. With little

rough additional scoping and the resulis are
addressed in the Observation s report. The results of these scoping adjustments

are summarized in Table 2.

% e.g., 0223580, 0231798
¥DBI-0735106, EF-0752017, EF-0808232, EF-0940226

% It was confirmed that the same administrative business systems used to support all NEON Inc. CAs
and the ARRA-funded EF-0940226 award. The awardee’s performance under EF-0940226 was excluded
from the BSR as it was reviewed as part of a separate BIO Programmatic-led review.
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Table 2. Methods of Review and Deviations from the BSR Guide
. . N -

Deviation
Revlew

Excluded a review of strategic planning,
autonomous committees, records management,
cybersecurity and physical security.

v v None

v v None

v v None

v v None .
Included a limited review of dis

v x and drug-free workplagg i

on self-certification proce
review of compensatios
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4.0 INTRODUCTION OF CORE FUNCTIONAL AREAS REVIEWED

As previously noted, the BSR reviews administrative business systems in eight CFAs. Each
system is assessed against a set of Principles, outlined in the BSR Guide, which describe the
general characteristics of sound management in a particular CFA. The discussions within the
Observation sections of this report follow the CFAs and Principles as ordered in the outline
below.

CFA 1: General Management (GM)

Principle 1: A management structure should be in place to carry out the general mana;
responsibilities for the Facility. “
Principle 2: A strategic planning system should be in place to set long-term g
systems to measure, evaluate, and improve overall performance.
Principle 3: The Awardee should have a formal system for audit and ove,
compliance with the award terms and conditions. :
Principle 4:  Policies and procedures should be in place to address ethic
regulatory compliance.
Principle 5:  Autonomous committees should be in place to.
oversight for the Facility. i
Principle 6:  Systems should be in place for the managementof
Principle 7:  The Awardee should have systems in place to address other general management
issues.

vice, guidance and

CFA 2: Award Management (AM)

Principle 1: A management structure should b
responsibilities for the Faci

Principle 2: The Awardee should hi
and conditions of the aw

Principle 3: The Awardee
performance o

place to carry out the award management
in place to ensure compliance with the terms
licies and procedures in place for monitoring the

CFA 3: Budget and Pl

Principle 1: A man

Principle 2:

Processes are in place to address budgetary uncertainty.
The Awardee should have a system in place to ensure compliance with the terms,
conditions and specifications of the award relevant to budget and planning.
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CFA 4: Financial Management (FM)

Principle 1: A management structure should be in place to carry out the functions of financial
management.

Principle 2:  The Awardee should have an adequate accounting system that is compliant with
applicable generally accepted cost principles (2 CFR 220, 2 CFR 230, FAR Part 31),
administrative requirements (2 CFR 215), and internal policies and procedures.

Principle 3:  Systems should be in place to ensure that proper source supporting documentation
is maintained for costs incurred under the NSF award.

Principle 41 The Awardee should have a system in place to ensure compliance with the
conditions and specifications of the award relevant to financial manage

CFA 5: Financial Reporting (FR)

Principle 1: A management structure should be in place to carry out the finar
functions for the Facility. )

Principle 2:  The Awardee should have adequate controls for prepari
cash requests and Federal Financial Reports (FFR).

Principle 3: The Awardee should have an accurate cash manag

Principle 4:  The organization should have a system in place foracetirate and complete financial
reporting through the FFR.

Principle 5:  The Awardee should have adequate contro.
Financial Functions.

Principle 6:  The Awardee should have a system in
conditions and specifications of the

for access to the FastLane

o ensure compliance with the terms,
or financial reporting.

CFA 6: Human Resources (HR)

Principle 1: A management structuré:s!
functions for the Facili

place to carry out the human resources

Principle 2: The Awardee sh hanisms in place to ensure that no person is
discriminated ? asad on race, color, national origin, sex or handicap.

Principle 3: The Awardee shod mechanisms in place to maintain a drug-free workplace.

Principle 4: ‘shouldshave a human capital or workforce plan in place to ensure its

rceg are aligned to carry out its mission.

Principle 5: 1as pohc1es and prachces in place to prov1de safeguards to ensure

management structure should be in place to carry out the procurement functions

y, of the Facility.

Principle 2: The Awardee should have adequate controls for procurement actions.

Principle 3:  The Awardee shall establish written procurement procedures in accordance with 2
CFR 215.44 “Procurement Procedures.”
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Principle 4:

Principle 5:

Principle 6:

Principle 7:
Principle 8:

CFA 6: Property and Equipment (PE)

Principle 1:

Principle 2:

Principle 3:

Principle 4:

Principle 5:

Principle 6:

The Awardee should ensure that procurements are cost effective and have been
competitively selected.

The Awardee should actively seek diverse resources for procuring and acquiring
goods and services.

The Awardee should a system in place for contract administration to ensure
contractor compliance with the terms, conditions and specifications of the contract
and to ensure adequate and timely follow-up of all purchases.

Appropriate flow-down provisions should be included in all procurements.
The Awardee should have policies and procedures in place to address the s
requirements of the terms and conditions of the NSF cooperative agree
related to procurement and subawards.

A management structure should be in place to carry out the
equipment functions of the Facility.

regulations for acquisition of property and equipm
The Awardee should have policies and procedures comiply with Federal
regulations and requirements for the use and'disposition of property.

The Awardee should have a system in place fogseciiring and maintaining
equipment purchased with Federal funds
The Awardee’s inventory and recordke:
with Federal requirements and shoult
management or inventory system
The Awardee should have a syste
conditions and specificadi !

practices should be in compliance
tained accurately in a property

ace to ensure compliance with the terms,
ward relevant to property management.
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5.0 RESULTS

The business systems were evaluated according to the BSR Guide. This section summarizes the
results of the NEON, Inc. BSR for all of the CFAs, The results are categorized as Areas of
Concern, Areas for Improvement and Best Practices. Areas of Concern identify the areas that
show business system deficiencies or noncompliance with Federal requirements. Addressing
these areas is mandatory. The Areas for Improvement outline those actions that the reviewers
believe, based on their experience and knowledge of applicable best practices, would improve
the business systems in a particular CFA, Addressing the Areas for Improvement is ophon‘
Best Practices identify the business practices, procedures and policies that exceed the
expectations for a proficient business system.

The details of the observations supportmg the results are outlined in Core Fung
Reviews.®

Areas of Concern include:

feen, transfer of funds from

FR-1:  Develop written procedures for minimizing the tlme
NSF and disbursement by NEON (i.e., 3-4 days ance with the Uniform
Administrative Requirements for Grants and Agteeiments with Institutions of Higher
Education, Hospitals, and Other Non-Profit Organizations, Payment® subsection,
organizations operating on an advance basi have written procedures to
minimize the time between receipt of funds ederal agencies and payments to
vendors/ payroll. NEON needs to strengthefiexisting procedures to address Federal
regulations.

FR-2:  Develop policy guidance to identify, record, and report program income in accordance
with the Uniform Administra equirements for Grants and Agreements with
Institutions of Highe tion, Hospitals, and Other Non-Profit Organizations,
Program Income s Reécipient organizations are required to account for
program income re projects supported with federal funds. This process should
be documented, i#i the NEON policies and followed when reporting quarterly on the

Q‘W&

» The NSF PM may require that select/all areas for improvement be addressed as part of the follow-up
and monitoring process.

30 Section 6.0 of this report

*'2CFR215.22
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PE-1: A physical inventory should be conducted in accordance with the provisions of t the
Uniform Administrative Requirements for Grants and Agreements with Institutions of
Higher Education, Hospitals, and Other Non-Profit Organizations, Equipment.?? The
inventory should be conducted at least once every two years, with verification of
existence and location of the equipment as well as information on current condition
and utilization. Inventory information should be reconciled with the accounting
records. The PPM does not go into detail on the procedures or processes that should
be followed for the reconciliation process nor is there any emphasis in the manual on
the need to ensure that the inventory is updated promptly. This should be ad

Areas for Improvement include:

GM-1:  Existing organizational charts and other materials used to depict/de
organizational structure supporting NEON should be clarified and,
various concerns related to clarity.

GM-2:  Alternate organizational structures should be explored, wi
overall size of management and strategies used for integra

GM-3: NEON, Inc. should revisit its plans for implementin;
and accelerate the standup date. While the func
could continue to be managed in a distribute
wide framework to govern operational pr
through a single group. This framework
ensuring continuous compliance, ar

audit and oversight activity
fic activities and training
ashioh, a consistent organizational-
hould be coordinated and managed
clude roles, responsibilities for
onding processes with timelines.

GM-4:  Develop a process for individual
standards of conduct and C
are tracked and resolyed

wledge NEON, Inc.’s policies on ethics and
d also explain how instances of noncompliance
mynunicated to other affected groups. The PPM

t these details, and staff should be trained.

AM-1: licies, procedures, NEON Responsibility Matrix, and position
descriptions to.ensure segregation of duties for award management. In particular the
procedures ou yspecify that one individual or group is responsible for compliance
and a differentindividual or group is responsible for monitoring compliance.

AM-2: p ates to policies, procedures and PD and ensure they align with the

egregate duties. As an immediate first step the SRO’s AM responsibilities
imediately transferred from the PI to the SRO.

AM-3: “ssue the individuals assigned to AM responsibilities to a FastLane user account
and/or other authorizations and permissions to accomplish AM functions.

22 CFR 215.34 (f)(3)
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AM-4:  Revisit and strengthen the current approach to assigning AM responsibilities such as
the monitoring of award terms and conditions. The written procedures ought to
implement a strategic approach to communication of award terms and conditions,
amendinents to those terms and conditions, and roles and responsibilities for
compliance that includes all organizational stakeholders.

AM-5:  Ensure that the written procedures practices align with associated SRO's
responsibilities.

BP-1:  Finance and PMCS should immediately examine alternative ways to account fo
actuals that would allow a more standard way of reporting EV. The NSE reg
clear, concise EV reports that accurately reflect performance.

BP-2:  The connection and communication between the Finance group an
should be strengthened. NEON, Inc. should investigate formal sttt
facilitate routine interaction between these two groups. One appm hmay be to hire a

BP-3:  An organization-wide approach to compliance

BP-4:  The year-end budget closeout proc

are reconciled between the

FM-1:  Ensure that materi
Accounting Manua

anizational charts and references in PDs, PPM, and the
$tent and aligned with roles and responsibilities of FM
staff. Titles, terms, a es should reflect current operating positions. The PPM
and the Accountitg Mantfl should be updated to ensure that references to the Finance
Department and job:titles of staff are consistently referred to throughout.

FM-2:  Priority.should be given to completing the PPM and the audits sections of the
Accouitting Manual. Internal audit control mechanisms should be developed

entted and implemented checking basic internal control processes on a routine

ér basic protocols for handling external auditors should be developed and

ented immediately with all audits.

FM-3; olicies, procedures and practices should be revised to ensure CFO participation and
concurrence in all financial representations for NEON, Inc. This will provide for
necessary checks and balances to the process.
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FM-4:  The CFO should organize support documentation related to the development of the
indirect cost rate identified in the cost proposal and include a narrative that clearly
explains how the rate was developed. This should also include a justification to
support the indirect cost recovery in the construction cost proposal should be
documented. Further, all appropriate functlonal representatives should participate in
discussions with the DCAA auditors.

FM-5:  Develop a policy and practice to address allowability of Employee Morale Costs.
Written policies and procedures on employee morale should be included in the
and address the responsibilities of the new Employee’s Activity (EA) group. Cléar
distinctions should be made between those EA sponsored activities that

allocability and reasonableness. Charges that would be considerd
context of the new policy should be removed from the NSF a
policy fully complies with the Cost Principles for Non-Profit

FM-6: Review written protocols pertaining to support dgé \
P P B PP ] {

" justification for expenses is required. Training § vided to review the
protocols and alignment of associated practices.

FR-3:  Roles and responsibilities for all financial
identified in the PPM and the Accountii
against each other and correspond :
descriptions.

activities should be clearly
hese descriptions should reconcile
tles for the respective position

FR-4: Procedures and detailed step
FFRs should be docu

thodology used to develop cash requests and
should include information on specify the source

FR-5:

HR-1:

%2 CFR 230
2 CFR 230 Appendix B.13
% 2 CFR 230 Appendix B.14
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HR-2:  NEON, Inc. should ensure that it addresses cutstanding NSF-stated concerns and
expectations related to the development of a succession plan.

HR-3: HR should outline a strategy to deliver training courses on high risk issues to all
NEON, Inc. staff with the initial focus on required job functions and compliance
concerns such as safety, travel and expense reporting, and procurement policy.

HR-4:.  NEON, Inc. should develop written procedures to demonstrate and validate a
sufficient process for self-certification of its compliance with discrimination against
persons based on race, color, national origin, sex, or handicap. Current practi
not structured and have resulted in select requirements not being addresse

HR-5;

HR-6:

planning should be developed and written. It should incl
aligning the workforce with NEON's mission and

sistent approach to

HR-7:  The staffing strategy for operations has been de 0 éhanges in funding.
NEON, Inc. should develop a model for more easilyadetermining staffing levels under
different funding scenarios. This would e: R to better plan.

HR-8:  The NEON, Inc. succession plan for C.
submitted to NSF as expected.

tions should be completed and

HR-9:  The Performance Assessmetit
executed as soon as possible;
given the growth in
organization.

‘should be completed, documented and
e next six months. This is especially important

HR-10: NEON, Inc.’s c8

ermine the appropriate next steps if excluding the “for profit”
ts in significant differences to salary ranges.

ed in practice as outlined in the PPM and PCGM.
PR-2: nclude all individuals with delegated authority to enter into lease agreements into the
Approval Authority matrix.

PR-3:  Conduct annual training sessions for P&C staff to reiterate the Standards of Conduct
policy and the Conflict of Interest requirements.
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Given the large amount of construction planned during the near future and the wealth
of minority-owned firms and small business in the construction trades, NEON should
revisit their five year goal and develop a plan to actively seek under-representative
participation.

Develop desktop procedures for the review and approval process for all subcontract
invoices to ensure that the contracted work effort is consistent with the criteria
established in the contractual agreements.

Include all required flowdown provisions that are identified in the PPM and P
including the termination for convenience clause, as part of the Federal Re
Flowdown References3 section in the PCGM.

policies and procedures into practice but are encouraged to e
followed. For example, P&C should develop a form to colle¢
subrecipients’ A-133s.

Internal operating procedures and PDs should
performing the PE monitoring roles. Roles and re&gk
management staff should be clearly stated in the PPM consistent with their position
descriptions. Roles of the Logistics Manag arehouse Supervisor, Property
Specialist, and Domain Property Admini§tra ith regard to inventory control and
data management should be specifie

PM.

entified. The PPM should provide policies
rating practices for property management to
ollowed.

Current operating procedures shi
and procedures for staff on ¢
ensure that appropriate p:

Develop a structu training program, including refresher training, for
property custodians taff involved in the various lifecycle stages of property
management. The program should include a focus on their responsibilities for
management, usage, and disposal.

frent inventory list to ensure that the proposed asset is not readily
ithin the institution prior to purchasing it. Acknowledgement (i.e., check

¥ PCGM Section ]
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PE-6:  Ensure that the property management system has the functionality to record warranty
information and produce the required maintenance reports. This is an important
component for management of property, particularly at remote sites, and NEON is
encouraged to proceed quickly with this functionality implementation.

PE-7:  Revise the Equipment disposition process in the PPM. Several items should be
addressed: identify the personnel who are responsible for contacting an agency
property manager when an item of GOE is considered excess, specify how income is
treated as a result of a disposition or salvage, and explain the methods and process
for determining the conditions under which equipment could be transferred,
loaned to another institution. §

PE-8:

PE-9:  Provide more detailed Instructions to staff for completi mitting forms
identified in Appendices of the PPM to ensure thatthy ompleted correctly

Disposal Forms, Capital Asset Donation/Scrap
Disappearance/Theft forms.

PE-10:

Specific authority levels for the property
£

PE-11:

PE-12:

smgider developing policies and procedures to document expenditures for
‘gquipment charged to more than one funding source. During discussion, the CFO
indicated that these procedures would be developed if the need arose to do so in the
future.
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Best Practices include: None identified.
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6.0 CORE FUNCTIONAL AREA REVIEWS
6.1 GENERAL MANAGEMENT

6.1.1 Scope

This portion of the review included an assessment of the systems, policies and procedures in
place related to general management that supports the key administrative business processes of
the Awardee. The review evaluated items such as the organizational structure used to m
the Facility, the strategic planning process, performance measurement practices, interna
controls and compliance assessments, regulatory and ethical compliance procedures,
management issues. The review examined the governance of the Facility, manageni
reporting and records retention, information technology (IT) systems, cybersec
requirements, and communication and safety issues. The review also asse‘%sgd hethet the
systems are consistent with NSF expectations and are compliant with th 1 conditions
of the NSF award.

The review was refined. The principles and practices related to strategi anning, autonomous
committees for advice, guidance and oversight, records manage eitand other general
management issues (¢.., cybersecurity and building secutity) weré-excluded to avoid

6.1.2 Sources and Methods

s Awardee Participants: T. Beasley

The desk review involved assessin,
teleconference with Awardegss
during the site visit. Append#
during this review.

onal information was gathered through discussions
contain a list of supporting documentation gathered

%7 Principals 2, 5, 6, and 7
* As noted in the Previous Audits and Reviews Section of this report.
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The NEON, Inc. Organizational Charts®® and its sub charts outline this org;
along with relative reporting lines and lines of authority. However, sel
information and structural arrangement is ambiguous and possibly net
examples follow: (1) the structure, with 8 Chiefs and 10 Directors, dnd'top heavy. There
may be other organizational arrangements that are more effici éffective. These should be
explored; (2) The NEON Board of Directors is shown at the top o rganizational chart but
its authority and role is unclear (i.e., are they managing, adyising; 1rectmg or all three?); (3} The
representation of the management hierarchy of the C-level positions suggests that the positions
operate at the same level and with equal levels of a . As observed during the site visit
interactions, the C-level positions and associated in practice do not appear to be
equal; (4) the relationships between the NEO! itions and NEON project positions are
unclear. Many individuals are listed in multipleiplacés with more than one title and (5) there
does not appear to be a formal entity- for discussing technical and interface matters
(i.e,, Technical Board). While these exarrij y not present a problem in current day-to-day
operations, responsibilities an ould be clarified and documented in a project
mentation to mitigate potential future problems.

nd these outh'ne broad responsibilih'es associated with the governance.
on the individual's posmons are outlined in procedural documentation

3 Dated 06/29/2011
0 Version 1.4
4 Last updated 07/15/11
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The organizational charts, PDs and procedural documentation are not always clear in defining
or differentiating all aspects of staff roles and responsibilities. This may be one reason the day-
to-day business practices do not always align. Staff members may not always be clear in
expectations.

In the interim period the C-level, including Directors define and oversee traini
respective groups.#2

In examining the to-date training records for C-level staff and in partigula
GM support type, it appears that staff members are pursuing trainin
minimal and very narrow in scope. The NEON, Inc. training strate
requirements for all staff including those providing broad GM s
ensure that staff members are prepared to fulfill their role
managers. {

ibilities as senior

led from the review.

“2The term group and department are used interchangeably.
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The NEON, Inc. Policies and Procedures Manual (PPM) is the primary mechanism by which
policies and procedures related to compliance are communicated to staff. Across each of the
CFAs and as discussed in the respective subsequent sections, CFA-specific procedural

Employee Handbook etc.). However there is no centralized or coordinated proce
instances where staff, policies and/or procedures are non-compliant (e.g., staff
Further there are no procedures to explain how they will be tracked and ad

m* sections of the PPM provide
audit firm, the execution of the
zation, and planning of internal

annual A-133 Single Audit, and to outline the sc
audit activities. The descriptions, as currentt
coordination, routine scheduling and inde .but they do not address critical areas or

credible evidence of a false claim or
procedures do not provide expligi
carrying out the functions.

process for those that will be responsible for
seeded to ensure consistency and completeness.
Finally the proposed date for tation is FY-12 as noted in the PPM and NEON, Inc.
Mid-Term Business Plan. This timé}jne for standup is inadequate and consideration should be
given to a phased appreach‘that recognizes the workload while still enabling the organization
to begin sooner.

43 PPM Section 3.9.3
# PPM Section 3.9.4
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The NEON, Inc. PPM includes an Fthics and Standards of Conduct section.’> As written the
purpose of this section ”...to define the standards expected of employees, visitors, partners and
representatives...” The Manual covers the topics of proprietary information, gifts, gratuities.and

Organization’s standards of ethics and conduct. However, in practice NEON,
maintain a formal process for staff to acknowledge receipt of the standard$

xibes, anization’s COI policy
to protect NEON, Inc. from

56n (defined below) that would
protect the objectivity and

and states, “The purpose of the NEON, Inc. policy on CQ)
transactions, arrangements or relationships of any Interes
constitute a COL The COI policy is preventative in its

violations. For example, it states that
Disclosure upon hire and update thi ledgement annually. NEON employees must
at may result in real or perceived conflicts of

interest by submitting a Co;

Additional details on a
for collecting the COI d entation, this should be incorporated into the PPM along with the
process for notifying;the GEO (e.g., Should it be done in writing or orally? What information

should be provide

ple’and associated practices were excluded from the review.

4 PPM Section 1.1.4
4 PPM Section 1.1.3.
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This practice was excluded from the review.

GM-2:  Alternate organizational structures should be explored, with special attention to the
overall size of management and strategies used for integration across groups.
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GM-3: NEON, Inc. should revisit its plans for implementing an audit and oversight activity
and accelerate the standup date. While the function-specific activities and training
could continue to be managed in a distributed fashjon, a consistent organizational-
wide framework to govern operational protocols should be coordinated and managed
through a single group. This framework should include roles, responsibilities for
ensuring continuous compliance, and corresponding processes with timelines.

GM-4:  Develop a process for individuals to acknowledge NEON, Inc.’s policies on ethics and
standards of conduct and COL It should also explain how instances of noncomy
are tracked and resolved and communicated to other affected groups. The PP,
should be expanded to document these details, and staff should be trained

Best Practices: None identified.
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6.2 - AWARD MANAGEMENT
6.2.1 Scope

This portion of the review included an assessment of the award management administrative
business systems supporting the large Facility and the organizational structure in place to
support these functions. The review evaluated these systems to confirm that prescribed written
policies and procedures are incorporated into the Facility’s practices, internal controls are in
place, and the systems are capable of supporting the Facility. The scope also encompassed,
assessment of whether or not the systems of this core functional area are consistent w1th S
expectations and are compliant with the terms and conditions of the NSF award

The review was not refined.
It was determined that both a desk review and a site visit were necessa

6.2.2 Sources and Methods

e Awardee Participants: L. Anderson, T. Beasley, and I, Sh

The desk review involved assessing the information provided by the Awardee and the
information obtained via teleconference with Awardee staff. Additional information was
gathered through discussions during the site visit. A ices B and C contain a list of
supporting documentation gathered during the s s review.

6.2.3 Observations

PFWho has primary responsibility for prov1d1ng the AM support the
ent and Contracts (P&C) who is designated as the sponsored research

it was noted that the practices are not consistent with the published PPM policies and
procedures. The majority of the AM responsibilities are being carried-out by the NEON PI who

7 Dated 6/29/2011
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also holds multiple roles as COO, NEON Project Manager (PM), and SRO. This approach to
structuring support for AM is problematic because it results in no clear separation of duties.
Further, with such a breadth and significant number of responsibilities this has provided
limited attention to SRO duties and has resulted in select tasks not arriving at completion.
NEON, Inc. acknowledged that its current practice of the PI carrying-out select AM
responsibilities has resulted in some actions being taken without a “second set of eyes,” which
would allow for cross-check or approval (g.g., submitting requests to NSF and approving).

The roles and responsibilities for staff providing AM support are outlined in the
PPM and staff position descriptions (PD). The PPM describes the PI's role as “
responsibility for the scientific integrity, fiscal and administrative managen
More specifically, in the Award Management section® of PPM, it states
management activities for which the P1 is primarily responsible inclu
communication; notification of key personnel changes; control ma
scope, schedule, execution changes; monitoring programmatic
monitoring financial terms and conditions; monitoring s
postdoctoral mentoring program compliance, ARRA m
required, special, and programmatic ARRA reporting.”

for award budget,
ms and conditions;
onditions;

d award sponsored-

RO has primary responsibility for
} d agreements, assessment of
s:arid NSF website monitoring.”

The Award Management section® of PPM states tha
corporate FastLane management, coordination
statutory and regulatory compliance, transfe

[ Director of P&C there are limited references
tediand states that the position “requires business
cause CEO does not have a significant role in

Within the corresponding PDs for the €EQ,
to AM support. The CEO’s PD is ve
acumen.” While this could
executing the AM support f
understanding the individual

éf information in the PDs and the multiple roles held by the PI the lines of
onsibility for AM support do not appear to have always been well

48 PPM Section 4.2
49 Ibid
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understood by or always well-coordinated amongst the staff.?> The PPM states that the “SRO
will periodically review the PI roles and responsibilities for all awards, and may reassign them
to other parties on a temporary or permanent basis.” Discussions with NEON, Inc. note that
management has decided to transition select AM roles and responsibilities from the PI to the
SRO. Even though the PI has been working with the Director of P&C (i.e., SRO) the transitioning
of more responsibilities has been slow and not yet fully implemented, and this periodic review
has not yet been undertaken formally. The limited progress on this transition is largely due to
numerous workload demands on the PI but further demonstrates the importance of alignin;
AM support duties with the PPM and segregating the award management duties to oth
PI designated position. The current organizational structure under Accounting, Fmanc
Logistics provides flexibility and should enable them to absorb the SRO function$
the NEON Responstbility Matrix.5! Distribution of the AM functions to other stak
facilitate the segregation of duties and ensure full compliance with award terni
The functions associated with the role of a SRO are critical for effective an
management of the NEON project award. :

Another example of an issue related to management of FastLane (F )
responsibility of the SRO. NEON, Inc. FastLane User Account i ssions™ shows that the

ed that just recently and

The ARRA-specific Activities section of the PPM? s
responsible for the financial reporting requirements:
administrative reporting requirements, whic
Agreement Financial and Adminish'ative Te

inance and Accounting (F&A) is
nd the general technical and

d down by NSF in the Cooperative
nditions (CA-FATC), there are no

nagement Environment and Expectations section of the PPM?55
t staff to have award management training. However, the type and
 are not currently defined. In examining the training list for the staff

iyemail, dated May 21, 2011, which discussed a proposed meeting on the proposed
. Invitees included the CFO, Director of P&C, Chief of Human Resources and the

e Project Control and Management System.

on4.2.5 (Exhibit A)

52 PPM Exhibit B

5 PPM Section 4.3

5 PPM Section 4.3.2

5 PPM Section 4.2.2
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providing AM support (i.e., CEO, PI and Director of P&C), it showed that the Director of P&C
has taken training related to management of grants. His history of coursework covered various
statutory and regulatory requirements related to AM, including relevant OMB Circulars and
included classes such as Managing Federal Grants and Cooperative Agreements (CAs)and
Business Management Systems for Grant Recipients. None of the other individuals with AM
responsibilities, including the CEO and P1 have taken training related to the AM-support
responsibilities.

NEON, Inc.’s related policies and implemented practices on these co:
documented in the PPM sections, Award Management Activities, M
Terms and Conditions® and Monitoring Special Terms and Conditi
department® is envisioned to have a set of compliance matters t
Historica]ly, information on the awards, modifications, ang

g Programmatic
described, each

the Award Management Achvmes section of PPMS$0,
template should be in place to annually communi
relevant staff. The Director of P&C (SRO) recentl

notes that an award summary
ward T/Cs to the PIs and other

The staff providing AM sup i rally familiar with the award requirements and have
developed sufficient procedi
existing AM policies and proceid
example, NEON, Inc. ha
133 audits. Fiscal year

ave been missed. A broad survey revealed that, for

& their policy requiring an independent auditor for yearly A-
for 2008, 2009 and 2010 were performed in a timely manner.
equately addressed the article related to copyrightable materials

© ®
.24 {C) (10)

% Oup and department are used interchangeably.

59 Example prov1ded by NEON, Inc. included the Airborne Imaging Spectrometer, Spectrometer
Algorithm Development and Spectrometer Components EF-0940226 award.

0 PPM Section 4.2.4

6 Article 21

Report Release Restriction: These reports are internal National Science Fourdation records and they are ot fo be veleased to aiyone oibside of the NSF withouit
advanced approval by the Large Facilities Office, Office of Budget, Finance and Award Management andfor the Legal Analyst in the Office of the General Counsel.
All information contained in these reparts nuest be treated as confidential and are not to be used for purposes other than originally intended without pricy
concurrence as neted abowe.

NEON, InC. /NEON BSR REPORT - 40 - FINALREPORT



180

NATIONAL SCIENCE FOUNDATION AWARD MANAGEMENT

employees in the Intellectual Property section of the PPM.2 The article related to sharing of
findings, data and other research products® has also been fulfilled. However NEON, Inc. does
not yet have a policy related to publications and addressing proper disclaimers. Additionally,
there are no policies or procedures to address animal welfare, patent rights, and human
research subjects. While the current award T/Cs do not apply to the work currently being
performed, as NEON moves from construction into operations these may be applicable. The
Director of P&Cs (SRO) is encouraged to continue work on developing procedures to address
this and other issues. In particular he is encouraged to begin using the award summary
document. In addition to improving their awareness the staff also needs to ensure that their
practices align with written policies and procedures. For example, NEON, Inc. consistent
acknowledges NSF support in its web-based materials but often fails to include tki
and disclaimer.

As it relates to prior approvals NSF requires it for changes in scope, k
absences of the PI, requests for additional funding, transfer of f;
and subaward activities of over $250K. Under NSF polici
agreements, NSF waives prior approval for pre-award c
time no-cost extension of up to 12 months, and carry forwa

rgonnel, long term
rticipant support,
ures for cooperative

an 90 calendar days, one-
unobligated award balances.

The Award Management Activities section of th
authorities for scope changes, no-cost extensions,
procurements and contracts. This section als
submitting prior approval request is the resp,
approvals have been granted from the's

ntifies procedures for expanded
n budget and personnel, and
fies that the primary responsibility of
ity of the PI and F&A after internal

The examination of NEON, Inx on matters related to expanded authorities and
alignment with their writtert procedu vealed inconsistent practices. For example, of the five
changes to key personne] that have occurred, three did not receive concurrence by the cognizant
NSF Program Officer, eveft thouglh it is required.s> On the other-hand NEON, Inc. has
submitted requests f angements or alterations over $25K subaward approval, and
significant changes red by the terms and conditions of the agreement.

62 PPM Section 1.5.4

& Article 43

64 PPM Section 4.2.4 :

% One example occurred with the Airborne Observation Manager position.
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The PPM addresses award reporting and states that the PI is responsible for putting processes
in place to meet all sponsor reporting requirements including special reporting: Financial
reporting and FFR preparation are the responsibility of F&A. Indirect cost function reporting
responsibility is the responsibility of the CEQ, all relevant departments, and F&A. To keep track
of the various reporting requirements the PI maintains a matrix of monthly and annual
reporting requirements, and sends to the Departments a data request for the reports on theth
or 5t of the month. The PI compiles the responses and submits to NSF.

A variety of reports and deliverables are required by the cooperative agreements ority
of the annual reports and deliverables have been submitted in a timely fashiongin the format
required by NSF. Four annual reports were approximately three weeks late.but the: NSF
Program Officer was informed and concurred with the reported extem circtithstances that
led to the late delivery. Timely ARRA reports have been submitted to the FederalReporting.gov
website for performance under CA% funded with ARRA monies. Ad
compliance are provided in the Financial Management section of #ii;

afd Management).s® Procedures implementing
nagements section of the Procurement and

these policies are identified in the Suba
Contracts Guidance Manual (PCGM). Clea
for subawards vs. procuremg racts. Determination of the appropriate agreement
mechanism is made by P&C e criteria established in the Subaward Management’®
and the Post Award Cont; gement’! sections of the PCGM. To date, NEON, Inc. has

issued only one subaw: ,Science and Engineering Associates (SEA) for $10 million and has
maintained proper f @W&\wn provisions.

P&C staff wor % technical directors to develop the terms of the subrecipient
relationshipyP risks associated with the subaward are identified by P&C staff using the

@

o EF-0940226

6 PPM Sections 4.1, 4.2, and 4.4
8 PCGM Section D

70 Ihid

7t PCGM Section H
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form found in the High Risks Subaward Analysis” appendix in the PPM.7 Prior to granting
certain subawards, NEON will assess the potential subrecipient’s organizational and financial
status and internal controls as well as the terms of the proposed subaward agreement and will
establish conditions for the subaward consistent with the level of risk. Prior A-133 reports are
reviewed to ensure that there is no compliance findings listed and a management plan is in
place to correct deficiencies. The draft agreement prepared by P&C would include any special
terms and conditions to address these risks as well as the general NEON terms and conditions
in the PPM that contain the appropriate flow-down provisions for subawards required by the
NSF terms and conditions.

Once the award is issued, the Director of P&C has the primarily responsibility for petfor
monitoring activities through reporting and regular contact with their subrecip:
in place to ensure adequacy of the post award monitoring process. Fiscal and

been changed to $500K which should be reflected in the poli
annually to the subrecipients to obtain this information alt}

segregated consistent with the requirements o
review of the ARRA expenditures confirme

Closeout section.” In accordance wi rms of the subaward, the subrecipient may be
required to submit docume: g on their A-133 status. “If the subrecipient is an A-
133 entity, it will be require icate the status of its most recent A-133 andit and the results
thereof, indicating any repor

entity, it will be reqiiired;toiprovide a copy of its latest annual financial report, including the
| statements and auditors’ management letter.” The Director of P&C and

72 PPM Appendix L

7 Ibid

74 PPM Section 4.4.4

75 PCGM Section D

76 PPM Section 4.4.4 (D)
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these records (hardcopies and electronic files)” are maintained in accordance with NEON's
record retention policy.”

6.24 Results

Areas of Concern: None identified.

Areas for Improvement include:

AM-1:  Update NEON, Inc., policies, procedures, NEON Responsibility Matrix, and po
descriptions to ensure segregation of duties for award management. In particu
procedures ought to specify that one individual or group is responsible £6

AM-2:  Implement updates to policies, procedures and PD and ensure
changes to segregate duties. As an immediate first step the SRQ)

AM-3:

AM-4:

e written procedures ought to
of award terms and conditions,

AM-5:  Ensure that the written procﬂ ‘dures practices align with associated SRO's
responsibilities.

Best Practices: None identifi

7 NEON BSR Teleconference Meeting Minutes for Procurement on June 28, 2011
78 PPM Section 4.2.4
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6.3 BUDGET AND PLANNING

6.3.1 Scope

This portion of the review included an analysis of the budget and planning administrative
business systems that support the Large Facility. The review examined the management
structure to determine whether the budget and planning functions align with the Facility
objectives. The scope included an analysis of the Facility’s budget and expenditures to
determine whether budgets are adjusted to respond to changing realities. The review eva
these systems to confirm that prescribed written policies and procedures are incorporate
internal controls are in place, and the systems are capable of supporting the Facility.
also encompassed an assessment of whether the systems of this core functional are
consistent with NSF expectations and are compliant with the terms and conditi

award. ;

The review was not refined.
It was determined that a desk review and site visit were necessa;

6.3.2 Sources and Methods

s Awardee Participants: J. Ryan, T. Sheldon, and

The desk review involved assessing the informa
information obtained vig teleconference with taff. Additional information was
gathered through discussions during the site vi pendices B and C contain a list of
supporting documentation gathered du the scope of this review.

ed by the Awardee and the

6.3.3 Observations

The main budget and planning function is the responsibility of the Project Management
Controls System (PMCS) group. This group is led by an experienced manager. There is one full-

Report Release Restriction: These reports are internal National Science Foundation ecords and they are nof fo be released to aryone outside of the NSF teithout
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time scheduler and four project controls analysts that report to the PMCS manager. The
manager reports to the NEON project manager.

The analysts are assigned to product team leads (PTL). The analysts work with the PTLs on all
aspects of budgeting, planning, and reporting. This is a known and effective technique for
organizing and executing the budget and planning function that is used on other successful
Facility projects.

b

Charts. The Operations/Project Control Organizational Chart shows four sta .p eting B/P; the
Director of PMCS, and three analysts. Two more analysts are to be hi

The staff responsible for providing B/P support has ed basic and advanced training in the
COBRA system.” As new staff is hired to the gr ill receive training in COBRA and
Primavera (schedule tool).

construction review he

NEON ystematic process for formulating budgets. This was discussed during the site
visit and dppears to be well developed and sufficient to support, monitor, and adjust resources
to achieve the goals of the project. There is a process documented in the NEON Cost Estimating

7 COBRA is the cost estimating and earned value reporting tool used by NEON, Ine.
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Plan. Cost estimates are developed by PTLs in conjunction with a project controls analyst. These
analysts are experienced cost estimators that help PTLs develop a detailed bottom-up cost
estimate at the lowest reasonable level of activity. Cost estimates are collected in spreadsheet
form by WBS. Estimates for categories such as staff labor, contract labor, equipment,
instrumentation, travel, materials and supplies, and subcontracts are developed. The estimator
also documents supporting information substantiating each element of cost.

NEON employs a suite of tools that enable the project to develop detailed cost and schedule
estimates and to report Earned Value performance. Scheduling is developed in Primave
estimates are formulated in COBRA. Earned value data is collected from PTLs and ent

the COBRA database along with accounting actuals. COBRA is then used to repoit.c
schedule, and earned value performance on a monthly basis. 1

5 t may lead to ambiguity in
for the two groups to work

tivities required meeting the scientific, technical,
ately budgeted. The NEON, Inc. Mid-Term Business
Plan clearly defines a set o
the project IPS by a series of

NEON, Inc. has an established process for making budget adjustments in response to changes
that affect NEON. Evidence of this process was observed in how NEON recently adjusted their
annual construction budget for 2011 to $12.5M from the originally requested amount of $20M.
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Ata high-level and in practice this process includes the NEON PM working with the funding
agency (NSF) on a reduction in scope and corresponding milestones that meet the new funding
level. Changes to budgeted cost of work scheduled are reviewed and discussed with PMCS and
PTLs. Allocations to each subsystem are made and the details are implemented by the PTLs and
the PMCS analyst in each area (product team or subsystem).

NEON, Inc.’s policies and procedures for year-end NEON budget closeout are not clear
documented. In practice budget and schedule variances are reconciled on a monthly
through a change request process, and an activity which reconciles entries m COB.
those in NEON, Inc.’s accounting system. An annual report is also generated t
NEON Project’s spend against the projected for the upcoming year, and to prg
broader picture of budget activity. ‘

uld be clarified.

e fiscal year (e.g.,

d the procedures

bawardee monitoring and
eterenced.®2

The description of activities associated with budget closeout (noted above) s
This should include a timeline of all budget exercises performed thro
development, periodic review, and monthly reconciliation). W]
should be compared with other CFA-specific closeout acti
oversight) outlined in the PPM to determine if these shoul

Actual expenditures are collected monthly byitlie, Controller. These expenditures are uploaded
into the COBRA element of the PMCS sy ’MCS system is then used to generate
detailed earned value reports each ménth nt variances in either planned cost or
schedule are reported to stakeholde: ants to mitigate these variances are produced by the
appropriate subsystem and/ ¢ cess for tracking budget and actual expenditures
will be used at all stages of “from design and development through construction and
into operations. "

ARRA funds are segregated'from other funding streams as documented in the PPM.8 These
funds and expendityrés:against them are tracked independently as required by the NSF.

it should be noted that year-end closeout in budget and planning does not refer to the
r-end close performed by accounting, i.e. close out business from the previous year, carry
forward balances, and open new accounts and charge numbers

8t NEON Project Management Control Systems Design Plan

82 PPM Section 3.8.2

8 PPM Section 4.3
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Director of the PMCS group is currently developing an internal report to demonstrate direct
costs as discussed during the BSR site visit meeting. NEON monthly reports are detailed
accounts of achievements, ongoing activities/upcoming events, and external interactions across
all product teams and important elements of the project.

e

to the principles described in the NSF Large Facilities Guide. The NEO
description of how budget contingency is estimated by a bottom-up, ine item

process that can be levied against configuration change
change requests.

&

6.3.4 Results

Areas of Concern: N

include;

Areas for Improven

nd'PMCS should immediately examine alternative ways to account for labor
s that would allow a more standard way of reporting EV. The NSF requires
%ear, concise EV reports that accurately reflect performance.
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BP-2:  The connection and communication between the Finance group and the PMCS group
should be strengthened. NEON, Inc. should investigate formal structures that would
facilitate routine interaction between these two groups. One approach may be to hire a
business manager to serve as a technical liaison between the two groups. In the
interim, these two groups should set routine meetings to collectively discuss issues
related to budget data and revise joint solutions.

BP-3:  An organization-wide approach to compliance monitoring terms and conditions ought
to be developed. If the procedures require functional groups such as PMCS, to b
involved with monitoring then training should be provided to ensure that sta
understand the associated expectations and responsibilities.

BP-4:  The year-end budget closeout process needs to be more fully docume)
documentation ought to more clearly specify how and when vark
are reconciled between the NEON, Inc. accounting system and

Best Practices: None identified.
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6.4 FINANCIAL MANAGEMENT
6.4.1 Scope

This portion of the review included an assessment of the financial management administrative
business systems supporting the large Facility and the organizational structure in place to
support these functions. The review evaluated these systems to confirm that prescribed written
policies and procedures are incorporated into the Facility’s practices, internal controls are in
place, and the systems are capable of supporting the Facility. The review identified whether or
not sampled costs claimed are adequately documented, allowable, reasonable, allocable,
consistently charged. The review also assessed whether or not the system can segrega
and indirect costs, whether or not procedures are in place to accurately record tirfie at
costs, and whether or not the accounting systems enable the Awardee to providi
business and financial oversight of the award. The scope also encompassed an
whether or not the systems of this core functional area are consistent with NSI
compliant with the terms and conditions of the NSF award.

tations and

The review was not refined.
It was determined that both a desk review and a site visi

6.4.2 Sources and Methods

* Awardee Participants: M. Nowiki, T. Shel . White.
The desk review involved assessing the infor,
information obtained viz teleconference wit
gathered through discussions during the
and C contain a list of supporting d

ovided by the Awardee and the

ee staff. Additional information was

: with Awardee participants. Appendices B
tation gathered during the scope of this review.

Testing was performed to a
one completed Federal Financt
A subsample of 12 trans ons
such as labor, travel
documentation we
presented in Table,

finaticial management system. Transaction records from
fting (FFR) quarterly reporting period(s) were reviewed.
judgmentally seletted to include a Variety of expense types

:‘ed agamst selected atmbutes The results of the review are

84 Period covering May 2010 through April 2011
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The CFO and his staff provide Financial Management
and four staff comprise the Finance Department and carry out the financial managemen
functions. Names and staff positions are identified on the NEON, Inc. Organizational

h documentation is not
necessarily aligned with current operating procedures. Theze several references to staff
responsibilities for positions yet to be hired. At times it i It to make a corresponding
relationship between proposed functions with curre

or Accounting Office, position titles vary
ither exacerbating the issue. The PPM and
re that references to the Finance Department

tg throughout.

between Accountant I and Account Assistant, e
the Accounting Manual should be update
and job titles of staff are consistently

The training records suggest that staff have taken advantage of external training opportunities
to remain up to date on'finanicial management requirements. In addition, staff have participated
in several in-house leartiing,opportunities (e.g., Procurement Process, Access to Dynamics) to

stay current on th&financtal management system. To supplement, the Controller also mentors

y d Learning and Development Manager will work with the CFO and
elop'a comprehensive training program for staff on FM related matters.

15 performing : inancial management finctions for the large

The duties of the staff members performing the financial management functions for NEON, Inc.
are appropriately segregated and documented in the PPM, the PD and in the Accounting
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Manual. Financial duties and responsibilities are separated so that no staff member has sole
control over cash receipts, cash disbursements, timecard processing and payroll, and other
accounting functions. The PDs supporting each of the Finance Department staff members lists
specific duties which are not split among positions. Although segregation of duties is not
explicitly addressed in the documents, the duties and responsibilities listed support the division
of responsibilities.

In the PPM, policies and procedures associated with cash management and advances % are
outlined to provide for appropriate segregation. The roles of the CFO and Controller are
specified for cash advances (both NSF and non-NSF), other cash receipts, cash disbur:
and financial reporting,.

key responsibilities of staff in the Finance Department. Access to the Micr:
(MDSL) system# (accounting system) is restricted based on job functie;

the increase in the budget and NEON, Inc. will ensure tha
responsibilities will remain segregated.

o

s, and systems in place to comply with the A-122 cost
inistrative requirements. Two primary documents adequately

NEON, Inc. has policies,
principles and the A-11

iy
% PPM Sﬁ%‘on 3.4
8 Accounting Manual Section 2

8 Accounting Manual Appendix A
8 Accounting Manual Appendix B
8 PPM Section 3
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generally accepted accounting principles and governmental and other financial reporting
requirements. These procedures are designed to ensure that finances are managed with
responsible stewardship. The Manual includes a description of the functionalities of the
accounting system and specifies the process to record various transactions into the Dynamics
system.

Some of the sections that are planned for incorporation into the Accounting Manual are still

under development. Specifically, sections on internal audits, year-end close and external audits,
have not yet been completed. The CFO indicated that completion of these sections is scheg
to be done by March 2012 but progress will be dependent on other activities adding to.th:
workload (e.g., NSF OlG-contracted DCAA audit of the accounting system).

handled using standard business practices. This became apparent in d
current cost proposal audit being conducted by NSF OIG/ DCAA Th

information related to development and application of th
conveyed. This contributed to DCAA’s initial conclusio:
auditable. As a matter of standard business practices, N
defining how external audits are managed. To manage pot
integrity, these protocols should be executed in a cong
Department. The process should require a range ¢
and NEON® be involved in all audits.

e was not fully
oposal was not
ould have written protocols
1 conflicts and strengthen

t manner and led by the Finance

hal representatives from NEON, Inc.

There are also some quality and editing issties with the Accounting Manual, such as inconsistent
numbering, but the CFO and Contro e of these issues and will address them in the
next iteration. The Manual is consideféd;as,"desk level” and does not need to go through a
formal processing for revisic dicated that the plan is to review financial
management procedures at ly or on an as-needed basis.

NEON has also complied with all of their other financial compliance regulations. For the last
1ial auditors conducted and completed audits of NEON, Inc.’s

ments and assessed NEON, Inc.’s compliance with requirements of
d Budget (OMB) Circular A-133. The most recent audits did not cite

% Placeholder for future projects
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NEON, Inc. uses Microsoft Dynamics SL (MDSL) accounting system to ensure costs are
properly accumulated and charged to the sponsored project account. Written policies and
procedures associated with the financial management system are documented in the PP. d
the Accounting Manual. Information on the basic accounting procedures and cost accumulatio
processes are described in the PPM. The accounting structure and codes used to gcc
indirect costs separate from direct costs are identified in the Section of Financingart
Accounting, Cost,”! of the PPM which also address indirect allocation proged
description of cost allocation methodologies. )

asa

d

All expenditure information is captured in both the General Ledger (G )
data and adheres to

Account ledger. The GL captures revenue, expense, and asset and 1

Generally Accepted Accounting Principles (GAAP) and Feder ;
Administrative Requirements for Grants and Agreemen
Education, Hospitals, and Other Non-Profit Organizatio
Management Systems*? subsection. The Project module trac
project level by grouping expenses by project, task a
benefit expenses are allocated monthly based on
provisional rate cited in the NSF awards. The ir
the fiscal year when an actual final rate can
information.

Based on the review, it was determin

appropriately charged to di:
NEON just received the

ttired to ensure that costs are appropriately segregated and
cts, Specifically, costs appropriated for NEON construction should not
rovided for operations. To ensure that costs are allocated properly,

it NEON within a year and perform a limited financial management review.

c rep‘a;ncies were found (Table 3). Specifically, a listing of employee morale costs was
providedifor the review. The listing reflected allowable, unallowable, direct, and indirect costs
for similar types of expenses. There were no guiding principles on how these costs should be

" PPM Section 3.1
22 CFR 215.21
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charged. The allowability of these types of costs needs to be consistent with the Cost Principles
for Non-Profit Organizations? and Employee Morale, Health and Welfare Costs? and
Entertainment Costs.® The CFO indicated that an Employee Activity Group was being
established which would have control over funding for these activities. Responsibilities of this
group will be included in the PPM with allowable activities identified.

Various policy documents provide guidance to staff for determining allowability on ¢
expenses but there was no comprehensive list available. Staffs are referred to the:A-
Principles for the listing of costs considered allowable under Federal awards. Heye

these types of costs to Federal agreements. Other types of unallowable cost
A-122 listing.

In house training sessions are held periodically to provide staff wi
determine the allowability and allocability of costs. Emphasis is p
requirements in Circulars OMB A-122 and A-110, the aw:
policies.

Costs are reviewed for allowability and allocability
expenses are forwarded to the Finance Department
provides a final review before costs are proces
the Controller and her staff were knowledge:
necessary oversight to ensure that costs ingu
were no specific guidelines or procedu

id department heads before the
ent. The Project Accountant
ident during the onsite review that
NEON, Inc. policies and provided the
weére considered allowable. However, there
ument the review process.

Specific subaccounts were e
segregated consistent with
review of the ARRA expendi

RRA funds to ensure that these costs were properly
ts of the ARRA terms and conditions. The sample
irmed adherence to this requirement (Table 1Table 3).

«to exclude unallowable costs from being recorded and claimed
ific discretionary accounts and object codes are set up to record
that these costs are properly treated in the F&A calculation.

ablé and all unallowable costs that were not coded properly are not processed
' tem. Expenditures that are identified as nonrecoverable costs are returned to the
departm it to be recoded.

932 CFR 230
%2 CFR 230 Appendix B.13
% 2 CFR 230 Appendix B.14
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Process guidelines for calculating and claiming indirect costs are provided in PPM Indirect Cost
Budgeting® section. Employees working in NEON Headquarters functions, such as Finance,
Human Resources and IT, charge their time to indirect cost accounts. Personnel working on
direct programs only charge their time to an indirect project when engaged in any activitigs:that
are not atiributable to direct program operations.

The NSF awards to NEON, Inc. include a maximum provisional rate of 60% of ¥
NEON, Inc.’s actual indirect cost rate has never exceeded the ceiling rate. The
financial system automatically calculates the IC recovery based on the rate’
into Dynamics when the project account was created. To calculate IC rec

direct or indirect and dividing the total allowable indirect costs b;
base. Reports are generated monthly and annually comparing b

variance. The final rate is determined using actual costs on
retroactively at the close of each fiscal year. The Acc
and the NEON, Inc Indirect Departments List? arel

etail for NEON, Inc Budgets Chart”
the in the Indirect Cost Budgeting

costs, The CFO should work with the &
understanding of the impact that th

Guidance regarding time and effort policies, procedures and system requirements are
documented in the PPM#*and the Accounting Manual. The Time Reporting section of the

PPM1® explains the procedures for documenting and recording hours worked. It is the policy of
NEON to record rs worked in accordance with NEON’s timekeeping principles and

% PPM Section 3.2

%7 PPM Section 3.2 Exhibit A
% PPM Section 3.2 Exhibit B
9 PPM Section 1.2

100 PPM Section 1.2.18
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OMB Circular A-122. This policy supplements the Time and Attendance Policy'®and is used as
a guideline for completing time reports (electronic and/ or hardcopy) on a daily basis.

All employees must prepare and submit authorized time sheets on a weekly basis. The time
sheet, approved by the supervisor, must list the project and task worked on during the week.
The accounting system, which contains authorized project and task codes for each employee,
prevents improper and unauthorized codes to be entered.

NEON, Inc. currently uses ADP, an mdependent third-party payroll processing company 6
process pay, payroll taxes, payroll deductions, and deposits for the organization. The
department manages the payroll process but provides information to the Finan
for reconciliation to the General Ledger and to the bank. After the payroll is proc
sends HR department several reports summarizing the payroll data. HR reviey

uding the Labor and
Expense Report. The Timecard Processing section of the nual'® provides detailed

procedures on time card processing,.

The timecards that were reviewed as part of the sam

102 Groséh y Report in Excel format created by HR, Statistical Summary and Payroll Register Totals (both

ol

in PDF formtat created by ADP).

103 Journal Entry, payroll register, statistical summary, Gross Pay Report for F&A, NEON, Inc. Payroll
Reconciliation Report, and NEON, Inc. Labor and Expense Report.

104 Accounting Manual Section VII

105 Accounting Manual Section E
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The documentation reviewed to support the sampled costs was determined to be adequate
although, in one example, the supporting justification could have been strengthened (Table 3).
Specifically, one of the travel expenditures reviewed did not include a complete explanation of
why the cost was incurred. However, the Controller was familiar with situation and was able to
provide a reasonable explanation. NEON, Inc. should develop internal processing guidelines
for PIs and staff on the requirements for developing adequate justifications. Supporting
documentation for the transaction samples could be improved by providing additional
descriptive information or explanations on the need for the items or services.

costs principles before
nt review are detailed in

payment is made. Defined responsibilities for this financ
position descriptions, the PPM and the Accounting Manual

There are various levels of review before costs ar
project level. The COO and technical director h:
management of the project. All project costs i
at this level before they are forwarded to the
indicates that the costs are considered!
with NEON's operating policy.

. FM compliance begins at the
responsibilities for day-to-day
expected to be reviewed and approved

le'dnd reasonable for the project and consistent

The Controller Office’s staf: ¢ final review for allowability before payment is made.
They ensure that supporting d mi¥tation is attached and the expenditure is justified.
Discrepancies or issues rought to the attention of the Controller who works with the COO
and project director to recongile the cost before payment is made. Staff within the CFO’s Office
appears knowledge eir responsibilities and have a clear understanding of the internal
FM requirementsdo manage the Facility award.

1itH Noile identified.
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Areas for Improvement include:

FM-1:  Ensure that materials (organizational charts and references in PDs, PPM, and the
Accounting Manual) are consistent and aligned with roles and responsibilities of FM
staff. Titles, terms, and PD duties should reflect current operating positions. The PPM
and the Accounting Manual should be updated to ensure that references to the Finance
Department and job titles of staff are consistently referred to throughout.

FM-2:  Priority should be given to completing the PPM and the audits sections of the
Accounting Manual. Internal audit control mechanisms should be developed
documented and implemented checking basic internal control processes:
basis. Further basic protocols for handling external auditors should be
implemented immediately with all audits.

FM-3:  Policies, procedures and practices should be revised to ensure CFO

FM-4:  The CFO should organize support documentationrelate development of the
\ narrative that clearly
fficlude a justification to

explains how the rate was developed. This shou
support the indirect cost recovery in the co:
documented. Further, all appropriate func
discussions with the DCAA auditors.

FM-5:  Develop a policy and practice t
Written policies and procedure:
and address the responsibil

dis tmctlons should b

been incurred should be reviewed for allowability,
eness. Charges that would be considered unallowable in

Best Practices: None identified.

1% 2 CFR 230
73 CFR 230 Appendix B.13
1% 2 CFR 230 Appendix B.14
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6.5 FINANCIAL REPORTING

6.5.1 Scope

This portion of the review included an assessment of the financial reporting administrative
business systems supporting the Facility and the organizational structure in place to support
these functions. The review evaluated these systems to confirm that prescribed written policies
and procedures are incorporated, internal controls are in place, and the systems are capable of
supporting the Facility. An analysis of the policies and procedures used for cash draw doyms
and the process for the preparation and submission of financial reports was also include
review, as well as an assessment of whether the systems of this core functional area a
consistent with NSF expectation and compliant with the terms and conditions o
award.

The review was not refined.
It was determined that both a desk review and a site visit were nec

6.5.2 Sources and Methods

* Awardee Participants: T. Sheldon and D. White

The desk review involved assessing the informatio
teleconference with Awardee staff. Additional infé:
during the site visit. Appendices B and C contai
during this review.

ed by the Awardee and collected via
ont was gathered through discussions
of supporting documentation gathered

ming the last completed four quarters.1 Each cash request
rting backup documentation, 1° and general ledger

d by the Awardee and evaluated against selected attributes. The
results of the reviéw aré'presented in Table 4.

: Award expenditure amounts submitted to NSF
our completed quarters by NEON, Inc. were selected for review. 111 The
amounts reported on the FFR for three awards were compared against the
‘recorded in the accounting system, the supporting documentation, 12 and

109 Period covering from 2010 and 2011
10 Included NSF Awards: DBI-0735106, DBI-0940226, DB1-00808232
11 Period covering from 2010 and 2011
12 Included NSF Awards: DBI-0735106, DBI-0940226, DBI-00808232
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general ledger information to ensure that the expenditures reported on the financial
reports reconciled to the accounting records and to ensure that the documentation

adequately supports the amounts reported. The results of the review are presented in
Table 5.

Expenditure Review: 12 transactions were randomly selected from those reported in
four completed quarters by NEON, Inc.113 The data and supporting documentation'¥ for

these costs were evaluated against three awards. The results of the review are presented
in Table 6.

Table 4. Summary of Cash Request Sample Review
| Amount . Date

Cash Request Aceuracy . CashiOn-Uand

| Adeqguate B
($)!  (mnydd/yy) | and Reasonableness | Reasonableness | ocunentation
200 03/18/10 OK OK
675 08/30/10 OK 0K OK
250 09/10/10 INSUFF OK OK
370 03/03/11 OK OK OK
OK = denotes sample meets review requirements; INSUFF = indicat mple does not meet
requirements; 'amounts have been rounded

Table 5. Summary of FFR Sample Review

- - .. PR Reconciles
: A L Ulnatter Endi
Awiin ‘ An unt Unattet Ending

: - with Accounting Adeguate Backnp
{ nunjddy . -

Documentation
. ! Records ‘ |
DBI-0735106 1,994 OK OK
DBI-0940226 5,254 OK NIF
DBI-0940226 6,680 OK OK
DBI-00808232 4,553 OK OK
OK = denotes sample meets re INSUFF = indicates that the sample does not meet

requirements; ‘amounis have:

113 Period covering from 2010 and 2011
1 Included NSF Awards: EF-0752017, EFT-0808232, EF-0940226
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Table 6. Summary of Expenditure Sample Review

o Adequate
Amount Date Backup

File No. SK) - /ey '

 Documentation |
Employee
Ref#201172 |  0.055 5/19/10 Wolior 0K OK
Ref # 6846 0.500 3/17/11 Honorarium OK
Doc #
000020641 4667 3/18/11 Labor 0K
PO 1269 0.667 3/30/11 Materials OK
Capital
PO 00099 52.66 3/02/11 Acquisition OK
Doc #
0000202434 4.045 3/18/11 Travel OK OK
Employee
Ref # 200848 0.109 1/28/10 Welfare OK OK
87-15011-R Capital
(#6) 504.5 3/15/11 Acquisition OK
Doc # 20922 4.45 3/25/11 Labor OK
Doc
0000202387 (2.95) 3/29/11 Travel INSUFF
Cr. Memo # .
003610142 (1.61) 4/05/11 Freight OK
109326 414 4/05/11 Office oK OK
Supplies |
OK = denotes sample meets review requirements; NIF = documentation not in file; INSUFF = indicates
that the sample does not meet requirems ounts have been rounded; parentheses indicate
negative amount )

6.5.3 Observations

1tyoller are responsible for complying with all of the financial reporting
tsifor NEON. NEON, Ine. Organization Chart (Finance, Accounting and Logistics)
agement structure and lines of authority for financial reporting but they are
t with their internal Accounting Organizational Chart. Specifically, the Finance,
Accounting and Logistics Chart include name and position titles of current staff at the direct
report level with future positions highlighted but these do not correspond to this listed on the
Accounting Organizational Chart in the Accounting Manual. Position titles vary (e.g., Accountant
Assistant, Finance Assistant, Project Accountant Project Account Supervisor, Senior Accountant,

Report Release Restriction: These seports are internal National Science Foundation records and they are not fo be released o anyone oufside of the NSF withowt
advanced approval by the Large Facilities Office, Office of Budget, Finance and Award Management and/or the Legal Analyst in the Office of the General Counsel.
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A/P Specialist). The discrepancy in position titles between these charts and il the narrative of
the PPM and Accounting Manual is inconsistent which needs to be addressed as construction
ramps-up and the final hires are completed, it will be important for staff to understand the
organizational structure and associated responsibilities. Having clearly documented charts with
position titles and division of duties will clearly identify roles and responsibilities.

control over cash receipts, cash disbursements, timecard processing and payroll, &
accounting functions.

The CFO is responsible for complying with the financial reporting requiré
relies on the Controller and her staff, who have oversight of the FFR and ¢
processes, to compile the data and prepare the reports. Authorities, ro}

supported by a Project Accountant who prepares thy
although these responsibilities are not listed as p:

The lines of responsibility and accountability;for financial reporting are clearly documented in
1 chart, PDs for the Finance Department

responsibilities associated with theigp
their duties. Work performa it
Controller to assess perfor:

s of each staff are conducted periodically by the
re that each member has a full understanding of the

As NEON moves inf
additional F&A staf

ress the increased oversight and compliance responsibilities. These
already been noted in the organizational chart in the Accounting

tion titles in the “division of duties” do not correspond to the positions
ional chart. As mentioned previously, these discrepancies should be

¢ staff are clear on their roles in the FR process.

115 PPM section 3.7
116 Accounting Manual Section 2
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NEON currently has a small financial management staff and fraining is determined on an
individual basis. Currently, no formal training program is in place although continuing

educational and training opportunities are available to employees to improve job skills. During
the last three years, the Controller Office’s staff members have completed a number of financial
management courses, including Government Cost Principles, and other focused areas, ranging

from Dynamics SL Users group fraining to procurement policy, in order to stay current i
requirements to manage Federal awards. Individuals in the office have participated in
courses during this span.

NEON recently hired a Manager of Learning and Development who plans to g:levg]‘
training program designed to address the needs of specific organizational iond,
plans to make training a priority for the Finance, Accounting, and Logistics g

: and financial reporting outlined in the
Finance and Accounting Section??’ of nerally conform to Federal regulation and NSF
requirements.

The Cash Management and :Section!® of the PPM provide clear guidance on the cash
management process. In’ the weekly cash advance request, the Controller determines
the total cash needs for ities for the upcoming week based upon scheduled accounts
payable expenditures:
checkbook regists Operating Account. Once the cash needs are determined, the
Controller submits the sfer request, via e-mail, to the CFO who forwards it to NSF via
FastLane. Futids received are directly deposited into an operating bank account and disbursed

aintained. Details of this process were included as part of the supporting
for the samples.

117 PPM Section 3
118 PPM Section 3.4
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General procedures on the FFR report preparation procedures are contained in the Financial
Reporting!? Section of the PPM. The Controller and the Senior Accountant understand the
process and the reports reviewed as part of the samples accurately reflected the accounting
information. However, the step by step processes used in the FFR preparation were not well
documented. It is important to have documented procedures and to ensure that they are
followed. This will facilitate consistency in practice and be helpful when the primary preparer is
not available. Also, the procedures should specify the official who has the authority to submit
the FFR in the absence of the CFO.

NEON, Inc. has an accurate cash management process in place to rec
advanced payments. Policy guidance is found in the Cash Managem:
Section,20 of the PPM and its supporting practices detailed in thy
Disbursements!22 Sections of the Accounting Manual. Contro
handling responsibilities are segregated. Once the cash rieeds rmined by the Controller,
a cash request is prepared for CFO submission through Fastl.ane. The cash received is directly
deposited into the NEON operating bank account a rocessed through the accounting
system by the Project Accountant. Voucher packets, ent are prepared and reviewed by
the Controller for validity, accuracy and complia NEON's purchasing signatory
authority policies before the checks are signe 1y dssues that arise are resolved with the
Accountants before the checks are sent o and wire transfers over $10K must also be
signed by the CFO, COO, or CEO. T view confirmed that the documented cash
request process was being followed

ce to ensure that the cash

Although NEON’s cash manage:
principles, and certain require;
and Agreements with Institutionsiof Higher Education, Hospitals, and Other Non-Profit
Organizations, Payme t

nt practices are generally compliant with the administrative

18 pPPM Se%on 3.8
129 PPM Section 3.4

"2 Accounting Manual Section 5
"2 Accounting Manual Section 6
%2 CFR215.22
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practice, funds received by NEON are distributed immediately upon receipt in accordance with
NEON policy, there should be detailed policy explicitly identifying the distribution timeframe
and the amount of residual balances retained. The PPM should be revised to address these A-
110 requirements.

Written procedures are in place (Overview of Federal Reporting, FFR Reportin
and practices suggest that itis p0551ble to Idenhfy the link between the FFR a

mject level. The
system has the capacity to identify the source and application of funds‘an tains information

income, and interest. The system has two main modules: ‘and Project. The
General Ledger captures revenue, expense, asset and 1
Accepted Accounting Principles (GAAT). The Project mo
project level by grouping expenses by project, task a

the supporting documentation
the sampled awards reconcile (Table 5).

report in Excel. The expenditure amotiy é Ccncded to the general ledger This fmanc1a1
information is used by the Controller.t

(der the NEON award. If this were t0 happen, the CFO indicated
corded in the accounting system using the NEON award account
de for revenue.

that the income wo
keys and unique.l

gher Education, Hospitals, and Other Non-Profit Organizations, Program
ibsection. Recipient organizations are required to account for program income related
to projects supported with federal funds. This process should be documented in the NEON
policies and reported quarterly on the FFR. These policies and procedures should conform to

121 PPM Section 3.8.2 (B)
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the NSF FFR reporting requirements. Specifically, all program income received under an award,
as well as supported expenditures, should be submitted on the FER in the period in which the
income was received. Previous FFR submissions did not reflect program income received from
membership dues although these dues are defined as program income under the terms and
conditions of the cooperative agreement and should have been reported.

segregation of duties.

The CFO confirmed that he reviews FastLane permis peribdically and makes updates to

the process used for assigning and

determine who had been delegated nor wers s in place which identified the process
delegated responsibility to grant FastLan ‘missions in the absence of the CFO.

The access and permission assignm uld be routinely verified, and the results of the
review documented.

The CFO @nd Controller have specific FR compliance responsibilities as noted in the Award

128 Accounting Manual Appendix A

125 PPM Section 4.2.1 (B)
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Reporting!?? Section of the PPM. NEON, Inc. reviews the financial terms and conditions when
the award is received and prepare an F&A compliance checklist that is used quarterly to review
compliance with the terms and conditions. The Controller’s staff is well aware of their
responsibilities.

It was confirmed that all financial reports required by the terms and conditions were submitted
timely and in conformance with the reporting requirements. The FFRs samples reviewed
during the site visit were completed accurately and consistent with the information in the
accounting system. The quarterly ARRA reports were submitted on time to the Recovery
website consistent with policies outlined in the ARRA Specific Activities!?8 of the PP,

6.5.4 Results

Areas of Concern include:

FR-1: - Develop written procedures for minimizing the time between

NSF and disbursement by NEON (i.e., 3-4 days). In accorda the Uniform

ayment!? subsection,
en procedures to
minimize the time between receipt of funds from
vendors/ payroll. NEON needs to strengthe sting'procedures to address Federal
regulations. Although NEON has practi e that result in minimal time
between fund receipts and spending, pr: should be more clearly documented
to specifically address the timing iss by the administrative principles.

FR-2:  Develop policy guidance toidentif d, and report program income in accordance

with the Uniform Admini: quirements for Grants and Agreements with

Institutions of Highe ,Hospitals, and Other Non-Profit Organizations,

ipient organizations are required to account for

€ ojects supported with federal funds. This process should
NEON policies and reported quarterly on the FFR.

27 PPM Section 4.2.5
128 PPM Section 4.4.3
29 CFR 215.22
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FR-4:  Procedures and detailed step-wise methodology used to develop cash requests and
FFRs should be documented. These should include information on specify the source
of information used to calculate the cash request amount and the FFR totals.

FR-5: FastLane procedures for assigning the FL users access and, in particular, the financial
functions, should be developed and documented. Procedures should include
delegated responsibilities in the absence of the CFO and address segregation of
FastLane functions to ensure that conflicts of interest are avoided.

Best Practices: None identified.
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6.6 HUMAN RESOURCES

6.6.1 Scope

This portion of the review included an assessment of the administrative business systems and
the organizational structure in place to support human resources for the Facility. The review
evaluated these systems to confirm that prescribed written policies and procedures were
incorporated, internal controls were in place, and the systems were capable of supporting the
Facility. The scope also included an assessment of whether the systems in this core functignal
area are consistent with NSF expectations and explored the unique human resources cha lenges
and issues that confrant the Facility.

The review was refined. Select practices associated with the principles on non: ination
and drug-free workplace were reduced in-scope. The principles and practi
procedures associated with self-certification!®. A review of compensatio
included.

It was determined that a desk review and a site visit were necessar

6.6.2 Sources and Methods

* Awardee Participants: T. Beasley, ]. Keller, R. ﬁﬁ, Z, Rozsa and J. Waugh
%ed by the Awardee and the
taff. Additional information was
pendices B and C contain a list of
cope of this review.

The desk review involved assessing the informatigiy
information obtained via teleconference with Awy:
gathered through discussions during the sit
supporting documentation gathered ¢

A survey of Equal Employment Op
Awardee location by emplo;

{EEO) complaints and grievances filed at the
t three calendar years!! was conducted to assess if

tterns (Table 7).

130 Practice 2.1, 2.3,24,3.1,3.3,5.1
131 Period covering from 2008 to 2010
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Age
Disability
Collective Bargaining
Other Non-Collective Bargaining
Marital Status
Natural Origin
Sexual Harassment
Race
Religion
Sex

clojoiojoololoioolol

TOTAL
NA= not applicable )
Idetermination of whether complaint/ grievance is in favor of employee or e

6.6.3 Observations

Human Resources (HR) management struc
Organizational Charts and sub charts (i.e, H sources). It shows staff responsible for the
major HR functions which include ména learning and development, payroll and HR
information systems execution, recruil tal rewards and benefits, and administrative

the absence of the current CEO who was scheduled to leave in
she leads a team that consists of five managers, including the
the Administrative Services Manager, the Staffing Manager, Learning
&f, the Total Rewards Manager, and a yet-to-be-filled Director of HR
sponsibilities and authorities are clearly presented though the current
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The roles and responsibilities related to the duties and functional areas of individuals providing
HR support for NEON, Inc. are described in multiple written documents including the Domain
Human Resources Strategy Plan, Salary Manual and PDs. Only recently has the HR Department
structure been clarified and hiring near complete, with only one position remaining to be filled.
Because of this extended delay, the Chief of HR has had to take on multiples roles such as
managing the day-to-day operations of each HR function while still developing organizati

wide HR strategy plans with the CEO and Board of Directors. With competing job
responsibilities the development of several strategic initiatives such as the NEON;

(CHRO)in the development and implementation of organization-w
programs encompassing all aspects of human resource manage
employee relations, employee benefits, compensation, employ:
development, employee assistance and regulatory compli
responsible for overseeing, managing, and maintaining the
also responsible for architecting, updating and main
accordance with all Federal, State and Local Laws.xg
position reports to the Chief of Human Resour
“Under general supervision, the Staffing Manj
services, strategic advice and counsel and ae
recruiting to NEON hiring managers 3

gy, policies and
ing employment,
g, organizational
"Payroll/HRIS Manager is
Department. This position is
g the’HRIS and Payroll System in
o taxation, labor and benefits. This
one or more direct report;” (3)
sresponsible for providing expert staffing
the primary subject matter expert on
1anagement. Also responsible for providing
gh-quality, professional candidates, and
iding hiring managers and candidates through the
, staffing, and retention strategies that support

The Training Records for All Facility document indicates HR staff has completed relevant courses
related to their job functions (e.g., Employee Self Service Orientation Training) and other general
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compliance areas {¢.g., time card training). Staff should be encouraged to continue with these as
well as pursue activities that will also enhance their professional development.

A limited review was conducted of the requirements associated with this principle. As NEON,
Inc. does not have a written procedure explicitly detailing their self-certification process,

rough survey of related documentation (e.g., NEON, Inc. PPM, Diversity Commitment
CEO and Employee Handbook) was conducted and no immediate concerns were ides
their alignment with the requirements, though missing elements needs to be adi
also reinforces the need for NEON, Inc. to incorporate an assessment of the poli
procedures into its self-certification process when it is developed. '

the org;

related to
hiring practices,
solution procedure.

NEON, Inc.’s PPM summarizes the organization’s policies:afid pe
nondiscrimination. Its sections address broad issues such as d
employment practices as well as the organization’s compla;

NEON, Inc. has recently hired a Manage
responsible for developing a strategicia

formalized requirements for training sel
responsibilities.

arning and Development who will be
aining. It does not appear that there are
fficials and managers on their associated

andbook and the PPM collectively summarize organizational policies
ressing mechanisms related to nondiscrimination.
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assessment process. As stated, “NEON is comimitted to continual assessment and evaluation.
NEON’s Human Resources Director is responsible for reviewing the diversity policy annually
to ensure it is dynamic, continues to meet NEON's operational objectives and is reflective of the
contemporary society and culture in which NEON operates. NEON's Chief Executive Officer
(CEO) and Human Resources Director are responsible for reporting on the level of diversj|
within NEON. NEON will proactively inform and educate its staff on topics of diversi
Additionally, all other NEON policies and processes will be evaluated on a regular b4
ensure they do not intentionally or inadvertently discriminate against, disadvantagéand/or
exclude any individual(s) or group(s) of people.” '

No details are available to explain how the process will be carried out;
documented.

ociated with this principle. NEON, Inc.
does not have a written procedure explicitly detailing their self-certification process, and
specifically its compliance with maintaj rug-free workplace. A rough survey of related
documentation (e.g., NEON, Inc. PPM by Commitment Letter from CEO and Employee
Handbook) was conducted an concerns were identified with their alignment with
the requirements, though my

statementdreinforcing the Organization’s stance that violations can results in terminations.

2 PPM Section 1.3.1
** Employee Handbook Section 7.3
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There are no published procedures to explain the stakeholders and process for addressing
violations. This needs to be outlined and published as soon as possible.

PRACTICE 3.3, The Awardes ¢h eness L :
While both the PPM and Employee Handbook both address NEON, Inc.’s policies related to drug-
free awareness, it is not entirely clear what other steps or efforts are being carried out and how
these reconcile with the requirements publishied in the NSF Grant Proposal Guide (GPG). An
assessment of NEON, Inc.’s current policies should be reviewed and gaps addressed. Th
updates should be incorporated in the appropriate organizational documentation, and s
alerted.

onstriiction is being executed as
%d and reviewed in Financial Design
is were used to determine the

rting documentation or further

| during the workforce planning exercises.
tréntly has 138 staff and 26 open staffing

eak NEON, Inc. would grow to approximately

The short-term staffing strategy for NEON, Inc. duri
outlined in the HR Strategic Plan and as previously
Review. To determine current staffing levels ana
number and type of people required, howeve,
information was available to describe the tools
As described by the Chief of HR, NE
requisitions. Further she estimated tha
200 ~ 270 staff. This peak staffi
agreed-upon strategy prior

s that NEON, Inc. will revisit all positions hired for
Fa recompetition of each position or a review of the

urrent workforce profile and reviewing trend data; 2) providing demand
g staffing patterns and anticipated workload and project changes; 3) carry

recruiting, succession planning and employee training and development.
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NEON, Inc. emphasized that training, development and professional growth is considered
important to ensure the organization retains high quality staff throughout the construction
period. Since hiring the new Learning and Developinent Manager, the HR Department has
begun its plan to develop new NEON, Inc.-wide internal training program to support this

position. According to the Chief of HR, the deadline for creating the organization-wide

training program is September 30, 2011. While it is recognized that a long-term compre

credit card policies. This approach would also enable HR to complete other p:
and issues. ‘

In addition to the NEON, Inc.-wide internal wide training program,
and Development Manager and the Chief of HR are developing a sul

associated with the departure of the current CEO w
August 2011.

e final stages of developing a
taff as described during the site visit but no

In addition to the succession plan, HR is curr
Performance Assessment Program for NE©:
launch date has been set. Further the;
address this. This is critical as hirin,

documents are available to all NEON, Inc. and staff providing support to
ON, Inc.’s policy on prevention of retaliation, as described in the PPM expressly
prohibits retaliation, including harassment, intimidation, adverse employment actions against
employees who raise suspected violations of law, cooperate in inquiries or investigations, or
identify potential violations of NEON, Inc.’s whistleblower policies. Further, the policy states

Report Release Restriction: These reports are internal Nationu! Science Foundation records anel they are ot fo be relensed to aryone ontside of the NSF without
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that any employee who engages in retaliation will be subject to discipline up to and including
termination. For individuals who believe that he or she has been subjected to any form of
retaliation as a result of reporting a suspected violation of law or policy, the process requires an
immediate report on the retaliation be submitted to the CEO, the COO, the Director of HR, the
employee's immediate supervisor, or a representative of the HR department. Supervisors,
managers, and HR staff that receive complaints of retaliation must immediately inform the
CEOQ, the COQ, or the Director of HR.

Allegations of harassment, discrimination or retaliation will be investigated promptly,
thoroughly and impartially according to the PPM. The investigation may include indj
interviews with the parties involved and, wlere necessary, with individuals wh

utilized to investigate workplace issues. A Complaint Resolution Proceduge igf
all employee concerns related to personnel matters. During discussions, NEQN, In

Compensation Strategy

NEON, Inc’s current salary structure is documented in th ; alary Manual. It provides the
organization’s compensation strategy and identifies the,job decriptions and salary grades
associated with those positions. The Salary Manual tails such as job summaries, job
families, salary scales and grades. There is an on ‘ern, which was expressed, about the
salary ranges and potential growth to the uppéf s of the existing scales. As currently
adopted, the highest salary grade 19 has ap und of $482,024.

Salary growth toward and new hires,in

r ranges have the potential for significant

JAis would not be sustainable. While the Chief of HR
Inc.’s salaries are below the salary grade midpoints, they
ch and analysis was done to ensure that NEON, Inc.’s
able to other similar jobs. NSF also expressed concern that
the analysis included ¢ risons with positions in the “for-profit” sector and suggested that
the approach be revisit ing only not-for-profit comparisons. There is no subsection in the
Salary Manual used, to describe the market research analysis conducted by HR. This should be
developed in NEON; Iri¢ written policies and procedures.

and COO noted that general
also emphasized that job ma
positions and salaries wete:

8rm: None identified.
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Areas for Improvement include:

HR-1:  NEON, Inc. should consider investigating other organizational structures for the
improvement of HR operations. There may other organization arrangements that are
more efficient and effective.

HR-2:  NEON, Inc. should ensure that it addresses outstanding NSF-stated concerns and
expectations related to the development of a succession plan.

HR-3: HR should outline a strategy to deliver training courses on high risk issues to al
NEON, Inc. staff with the initial focus on required job functions and compli
concerns such as safety, travel and expense reporting, and procureme:

HR-4:  NEON, Inc. should develop written procedures to demonstrate dn

persons based on race, color, national origin, sex, or handicaj
not structured and have resulted in select requirements nog

HR-5:  NEON, Inc. should develop written procedures to.demi
HR-6:  While NEON, Inc. are planning strategies to mana

short-term an informal in practice. More s d short and long-term workforce
planning should be developed and writts 1d include a consistent approach to

en delayed due to changes in funding.

HR-7:  The staffing strategy for operatigns:has
ore easily determining staffing levels under

NEON, Inc. should develop
different funding scenario

HR-8:

HR-9:

HR-1 : ompensation analysis should be reviewed to include market data from
for-profit organizations (e.g., academic institutions, Federal and State
rnments, and non-profits). NEON, Inc. should work with NSF Program to review
The results and determine the appropriate next steps if excluding the “for profit”
comparisons results in significant differences to salary ranges.

Best Practices: None identified.
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6.7 PROCUREMENT

6.71 Scope

This portion of the review included an assessment of the procurement administrative business
systems supporting the large Facility and the organizational structure in place to support these
functions. The review evaluated these systems to confirm that prescribed written policies and
procedures are incorporated, internal controls are in place, positive efforts are made to use
businesses led by underrepresented groups, and that systems are capable of supporting
Facility. In addition, the review determined whether procurements are conducted comy
and whether detailed procurement records documenting the procurements and purc
maintained. The scope also included an assessment of whether the systems of
functional area are consistent with NSF expectations and compliant with the te
conditions of the NSF award.

The review was not refined.
It was determined that both a desk review and a site visit were

6.7.2 Sources and Methods

¢ Awardee Participants: L. Anderson and D. P

The desk review involved assessing the informatj
information obtained via teleconference with .
gathered through dlscussmns during the sﬁe

15, provided by the Awardee. It included a variety of
types outlined Table 8. A representative sample of
e utilization of the procurement systems. For each
cumentation was examined against selected attributes, in
Table 9, as appropriate
are outlined in Tab}

Py,

134 Period from February 2011 to June 2011
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' Saards

contracts/ purchase order <5 3
contracts/ purchase order 25 and <25 5
contracts/ purchase order 225 and <250 3
contracts/ purchase order 2250 0

credit card <5 3

TOTAL 14

Table 9. Summary of Results from Procurement Analysis - Purchase Order

cation of
owdown Clause
Lrebarment ¢

Nendor

P‘gfé‘:fe 000999 | CIMEL Electronique | 412, OK ['0K | Ok | 0K | NA | OK | oK | OK
Purchase 001000 University of OK | OK | OK | NA | OK | OK | oK
Order Arizona
Purchase 001057 OfficeScapes ok | ok | ok | ok | Na | ok | ok | oK
Order
Purchase | 441060 N 100 | ok | ok | ok | ok | Na | ok | ok | ok
Order .
Purchase 001264 OK | OK | NA [ NA | OK | OK | OK | OK
Order -
Purchase 001346 OK | OK | OK | OK | NA | OK | OK | OK
Order 4 Company
Purchase 2023 . Labsphere 688 | OK | OK | OK | OK | NA | OK | OK | NIF
Order .
P‘gfg::e Schmidt Enterprises | 3.60 | NIF | OK | OK | NA | NA | NA | OK | OK
Purchase Grainger, WW. | 126 | NiF ] ok | ok | ok | Na | Na | ok | ok
B&H Foto 3.12) | OK | OK | OK | NA | OK'| OK | OK | OK
Insight (3.85) | OK { OK | OK | NA | OK | OK | OK | OK
OK = meets review requirements; NIF = documentation not in file; INSUFF= file documentation does not
meet requirement; NA = not applicable values have been rounded
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Table 10

. Summary of Results from Procurement Analysis - Credit Card

Documentati
Appoval
griabie
Atlowable
Alloscable
Reéasonable

'

Support

Credit Card ER2455 JonEtfa OK
Credit Card WEE2850 Wee Total 0.48 OK OK OK
Credit Card NAGAR2855 Nagar Total 21.4 OK OK OK

OK = meets review requirements; NIF = documentation not in file; INSUFF= file documentation
meet requirement; NA = not applicable 'values have been rounded

6.7.3 Observations

The Procurement &Contracts (P&C) Department wi
executes all procurement activities for NEON, Inc. i
of the NEON Facility. The management structu
Procurement and Contracts Guidance Manual (
aligned with the NEON, Inc. Organization Gl

e CHO's office negotiates and
rt of the construction and operations
s clearly articulated within the

ON Organization Plan. Collectively these documents
provide an integrated view and cription of the relationships P&C manages internally
within the CFO Organizati
receiving necessary acq
Organizational Charts, P&C staff positions currently supporting PR functions for NEON, Include
the Director of Procy ent and Contracts, the Assistant Director of Procurement, a Senior
Buyer and a ContractSpetialist. During the site visit, P&C announced they recently made three

PCGM and PDs). The P&C staff is clearly aligned within the CFO organization and actively
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interfaces with the other departments (.g., Finance and Logistics on procurement specifications
for long lead items, complex procurements that may require market research or construction
evaluation criteria which are consistent with the annual acquisition plan).

Per the NEON PPM and PCGM, staff members have the delegated authority to accomplish their
duties. Authorities of P&C staff are designated by position or function in the Signatory
Authority?¥, as well as throughout the PCGM including, Delegation of Procurement Contracts
Authority 1%

NEON project staff coordinates almost every procurement function with P&C in orde
any good or service which is above the credit card threshold of $1,000. The process
procurement planning for large or sole source acquisitions 60 days in advance o
actual requisition, to developing the solicitation package, to evaluating quote
contract administration including accepting deliverables, to processing invoi

Specialized training is emphasized for all members of the
P&C staff has completed courses on managing Feder.
construction contracting, managing supplier diversi

of Procureinent Managers to remain competent

staff. Training records indicate
and cooperative agreement,
ell as attending National Association

attain CCCM and CPCM certifications.
g and Development to develop a focused

The P&C staff have develope inshBuse training curriculum on procurement procedures for
1 nnual refresher as outlined in the PCGM!%7. P&C staff
or NEON staff as changes in policy occur.

ent responsibilities are appropriately segregated. NEON, Inc.’s Organizational

135 PPM Appendix E
1% PCGM Document C2
137 PCGM Document C1
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of Finance and P&C while maintaining appropriate checks and balances. PCGM clearly
identifies the P&C as separated from NEON's other internal customers and remains
autonomous in its ability to complete its mission unhindered from other functions, such as
receiving and accounts payable, to avoid any internal control conflicts. In addition, the PCGM
also clearly restricts the CFO and CEO from authorizing their own procurements. In the
samples reviewed, the delegation of authority was managed correctly. The review also
confirmed that sufficient time was available to P&C staff to review the procurement requests,
solicit adequate sources, and issue awards appropriately.

Senior Buyer and the Senior Contract Admlms trator are authorized to.mak
$50K and $250K respectively. The Procurement office has a credit card’
small purchases, NEON also has an established Credit Card Progra
Finance Department.

p ements up to
shold of $30K. For
managed by the

The procurement module in the Maximo system has certain conf
approvals are obtained and related delegations of authority are n
Authority in the PPM’s13, is the policy document th:
P&C Director to enter into contracts binding NEON,
delegate this authority. This procedure sets for
of contract signature authority to various adni
NEON. Names, staff titles, and procurement
Participant Agreement.’® The Delegatio
is consistent with the PPM. During
delegated authority to enter i
authority should be identifi
of the sampled files (Table 9) ¢

in place to ensure that
‘exceeded. The Signatory
vides the Board's approval for the
ithin his discretion, to further
h ved delegations and sub-delegations
ative officials for contracts on behalf of
ithority are listed in the State of Colorado
ty#0 of the PCGM reaffirms the authority and
ussion it was learned that staff outside P&C had
ledse agreements for the sites. The parameters of this
hced in the appropriate policy documents. The review
d that the correct approvals were used in all cases.

aifed guidance and standards for all of NEON staff regarding Conflict of
s and relahonslnps within the Human Resources, Human Resources

1% PPM Appendix E

13 PCGM Appendix E

140 PCGM Document No C2
141 PPM Section 1.1.3
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signs an annual statement of compliance acknowledging that they are aware of the institutional
standards of conduct. However, the procedures do not address the process that should be
followed if a COI were identified. This should be addressed. As staff increases and duties
expand, there may be benefit, particularly for the P&C staff, to have these requirements
reiterated in an annual training program to ensure fully understanding of these requirements.

arrangements. The Sample Purchase Requisitions and Sample P
requires that the purchase requisition package contain a staté:

services. The purchase requisition must be reviewed and ap roved by a department supervisor
before it is forwarded to P&C for processing. The su; required to ensure that the

requested procurement is necessary and the state: uded. There is no dollar threshold for
this required certification.

Adequate justifications were included in allo mple procurements reviewed (Table 9).

e
nes section of the PPM™ provides general guidance to staff
on Lease versus Purchase dégisions with more specific processes and procedures detailed in the
PGCM Equipment Legase ér Purchase.145 The PCGM also includes examples of some basic
analysis requirements for some theoretical purchases which is helpful. However, NEON, Inc.
may want to cox rporating OMB Circular A-94 into the PCGM for determining
whether to ly. The circular takes the Lease versus Buy evaluation to a higher level of

analysis. Given the large acquisitions starting in FY 2012, the enhanced
ove to be useful.

The General ProcurementGuid

142 PPM Section 4.1.2 E
** PCGM Document G5
144 PPM Section 4.1.2 G
145 PCGM Document [2
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One of the steps in NEON's lease-buy process is to issue a solicitation which appears to be for
obtaining costs for the lease versus buy analysis. While Requests for Information (RFI) are
appropriate for obtaining pricing information, there should be a statement on the RFI
solicitation that the issuance is for information gathering purposes only and that no award will
be made as a result of this RFI. Requests for Proposals (RFPs) are the instruments that should be
used for selecting a vendor after the decision has been made that there is a necessary
requirement to be purchased. REPs are costly exercises for vendors to go through and should
not be used for information gathering,. s

Various Documents in the PCGM provide standards that are expected to
in developing solicitations. Statement of Work!#, Specifications and Purc
provides requestors and procurement staff an extensive discussion
concise specifications, examples of types of specifications {functiona
specifications), and the process used to expand “Brand Name or
functional performance descriptors, so that potential offers
will have a clear understanding of NEON, Inc’s require

atjonale for clear
rmance and detailed
cifications to

for award. The PCGM specifically states that vendo:
of the factors although this is inconsistent with Fi
consider providing relative factors to ensure that'yen:
need to place emphasis.

titled to the relative importance
etitions. NEON, Inc. should
‘will focus on the areas where they

Oral solicitations procedures in the PC
technically-acceptable method for makis
PCGM, Best Value Procuremey

¢quire that procurement staff use a low-price;
léctions for purchase orders up to $30,000 in value.
, as a corollary, the selection methodology for
written solicitations of choot West price, technically acceptable” offer. Both oral and
written solicitations require thé{procuring official to establish what is acceptable in order to
meet NEON, Inc.’s requirément. Fuarther policy statements and directions are included for
Brand Name or Equal s tions, 150 use of the metric system,15! and Recycled Products.152

148 PCGM Document G9
149 PCGM Document E4
150 PCGM Document E3
151 PCGM Document 14

152 PCGM Document J15
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The procurement files should include documentation of solicitations and quotes that adhere to
standards described in Procurement Procedures!s3 and to the Awardee policies and procedures.
The Procurement Compliance and File Checklist in the PCGM!* require that files be maintained
for every acquisition. The File Checklist!% further requires that the documentation be both in
paper hard copy and electronic format for all pertinent procurement files in accordance with the
procurement standards. It specifically identifies the Contract Administrator/Buyer to
appropriately document the procurement file. The implementation of the policies appears to
require some improvement or additional monitoring and oversight. For example, while
sampling the hardcopy purchase orders there were documents missing in the hardcopy file
were contained in the electronic systems (Table 9). The three new P&C staff members i
Department should be fully capable of ensuring all required records and supporting
documentation are maintained both electronically and in hard copy format.

The Price and Cost Analysis/Determination of Price Reasgnablenessoutlined in the PGCM
requires that a determination of price reasonableness be doc¢umented for every procurement.
Guidance is provided to assist P&C staff in making eterniination. Different approaches are
described including, for example, use of competi / offers to in-house developed price
estimates where there may not be multiple quot: citation, Evaluation & Award of
Quotations outlined in the PCGM encourage: personnel to use best value procedures.
Price and other non-price factors, such as rmance and quality, are used for
appropriate larger procurements, The Soli valuation & Award of Quotations outlined
in the PCGM also contains addition at should be considered in the selection process.
Cost analysis is also discussed i procurement staff to analyze the cost components,
specifically, labor, materia overhead, and profit to ensure that the costs is
reasonable. )

Sampled files revxewed
9Table 10).

and free: ompem:(on to the greatest extent possible. There is an acknowledgment that resulting

1532 CFR 215.44
1% PCGM Document Nos. G16 and G17
155 Hﬂd

Report Release Restriction: These reports are internal National Science Foundation records and they are viof {0 be released to anyone outside of the NS without
advanced approval by the Large Facilities Office, Office of Budget, Finance and Award Management andjor the Legal Analyst in the Officy of the General Counsel.
All information contained in these reports must be treated as confidentinl and are riof ko be wsed for purposes ofher tan originally intended without prior
concurrence as noted above,

NEON, INC./NEON BSR REPORT - 88 - FINAL REPORT



228

NATIONAL SCIENCE FOUNDATION PROCUREMENT

benefits from following this policy include potentially better prices, better quality, and faster
delivery schedules along with prescriptions for developing requirement statements that attract
competitive bids. The Document reiterates statutory and regulatory requirements which
promote competition and set standards for purchasers who would wish to pursue limited
competitions. If competition were to be limited, the Extent of Competition in the PCGM requires
a well-documented justification for all single-source acquisitions above $5K, signed off at ever
higher management levels as the dollar value of the procurement increases.

The “Rule of Three” is NEON, Inc.’s criteria for competitions no matter the dollar amous
award. NEON seeks three offers for each competition. Even though thete is no conflict,
OMB Circular A-110 or the Cooperative Agreement terms and conditions, this rulk
effective when applying to large acquisitions which NEON will soon be condu
additional offers can bring down prices and increase the likelihood of obtaining’a
technical approach.

The Hard Copy and Electronic Filing section of the PCGM state;
documented” and prescribes how and what is retained ingach p
the required elements necessary for the basis of each selection
methodology used is summarized on either the short or long
file.

rm procurement summary in the

The sample procurement files reviewed include
contractor and addressed the factors that we:
performance.

tation to support the selection of the
dered such as quality, availability, and past

P&C staff follow interna
instruments are used an

tidance procedures to ensure that appropriate contracting
.prospective contractors are not suspended or debarred. The

s references guide between NEON policies and procedures and
Procurement Standards.1% Written Procedures’” prohibits recipients

1% 2 CFR 215.40-48
1572 CFR 215.44 (c)
1% PCGM Document G4
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Guidelines section of the PPM, 59 which identifies both types of contracts as being prohibited.
The listing in G4 should be revised to include the “percentage of construction cost” as a
prohibited contract type.

As part of their pre-award oversight review, P&C staff access the General Services
Administration’s online Excluded Parties List System to verify that the potential

vendor/ contractor is not suspended or debarred before a contract is executed. This verification
is documented by P&C in the hard copy procurement files for all procurement contracts over
$25,000. A Debarment and Suspension clause is mcorporated into each contract, consxste With

Policies are in place to encourage staff to seek under-repregéiitats sinesses when awarding
contracts. For example, the Small, Minority Owned, Busi bjectives’® outlined in
the PCGM discusses the need and desire of NEON, Inc. to énter into contracts and Purchase
Orders with underrepresented owned businesses (¢.ggM{omeriand Minority-Owned Small
Businesses). The P&C staff also has information av; how to determine an
underrepresented vendor. The Small, Minority Owne: iness Owned Objectives’? outlined
in the PCGM provides staff guidance on utilizingunder-represented firms and encourages staff
to contact the local Chambers of Comme If Business Advocacy groups and the Small
Business Administration to identify the ‘vendors in the local area.

evidence to demonstrat that Higs dls have been pursued. Further, significant goals were
lacking in NEON's Sub: lan. The initial goal level in 2010 was between one and two
percent of NEON, Inc procurement dollars with a planned growth to only five and six
percent in 2014. Durin

Business Plan and.re

159 PPM Section 4.1.2
160 PCGM Document F2
161 Ibld
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NEON recently implemented a contract management module in the Dynamics SL system to
provide the P&C staff with the ability to create and track cradle-to-grave contracts and

agreements. The system allows staff to review budgets and schedule impacts before the
proceeds, streamline modification and change order approvals to reduce the risk,of
unauthorized work, manage compliance control documents (drawings, permits;
insurance, performance bonds), and monitor subcontractor performance. Extens
been provided to staff on the system features.

The Contract Administration!®2 document outlined in the PCGM inclu
breaches, disputes, liquidated damages, and termination if any of th
Guidance is also provided on contractor performance assessments
controls requires that the responsible P&C staff member agsis
properly. However, there were no details on the mechanics o;
Desktop procedures should be developed to ensure that in
the technical director, P&C CA and Finance in accord
processed appropriately.

procedures related to
,aii‘ons were to occur.
f the assessment

ices are processed

this should be done.

es are reviewed and approved by
s appropriate criteria and

Adequate closeout procedures are in place & at the work has been completed and all

deliverables received. The Post-Subaward

182 PCGM Document H1
163 PPM Section 4.4.4 (E)
64 PPM Appendix K

165 PCGM Document D6
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Regulatory Flowdown References!s section of the PCGM, lists fifteen mandatory flowdown
clauses and certifications that should be added to NEON’s subcontracts. Given the upcoming
amount of construction and equipment purchases necessary for the next phase, it was critical to
see such clauses as the Davis-Bacon, Copeland Anti-Kickback, Buy American Acts as
mandatory flowdowns. However, the listing is not comprehensive. All required flowdown
clauses and provisions which are discussed in PPM and PCGM, including ARRA requirements,
should be included in the Federal and Regulatory Flowdown References section.

All contracts in excess of the small purchase threshold should contain contractual provi:
allowing for administrative, contractual, or legal remedies when the contractor violate,
breaches contract terms. The Breaches and Dispute Resolution!¢” document in th

requires that each subcontract valued at or above $100K add a clause which allow;
to terminate that award for default under the conditions described withingthe
there was no similar requirement or prescription for Terminating for Conve
prescription provided in the Termination for Convenience?$® outlined
included in the NEON General provisions. The termination clauses
are of particular importance for NEON, Inc. as it approaches the Co!

ften fraught with
e importance of

including the proper clauses as a basis for remedies cann werstated. Construction is a very
litigious activity with a high risk factor.

The sample review confirmed that appropriate flow
Cooperative Agreement terms and conditions, were
that were reviewed (Table 9).

ocument H2
188 PPM Section 4.1.2 (BB)
% PPM Section 4.1 (A) (B)
170 PCGM Document G15
71 PCGM Document D1
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Contract, 2) Subaward Selection, 3) Award Administration and Monitoring, 4) Subrecipient
Audit Requirements, 5) Subrecipient Risk Monitoring, 6) Cost Allowability by Subrecipient
Entity, 7) Subaward Closeout, and 8) Record Retention. The guidance in these sections focuses
on meeting the rolled down requirements of the cooperative agreement. NEON, Inc. During the
BSR site visit meetings with P&C, NEON, Inc. confirmed that they only executed one subaward
to Science and Engineering for $10 million and the subaward followed all of the terms and
conditions outlined in NEON, Inc.’s policies and procedures.

6.74 Results

Areas of Concern: None identified.

Areas for Improvement include:

PR-1: ~ P&C should develop a tracking process to ensure proper checks.
maintained in practice as outlined in the PPM and PCGM.

PR-2:  Include all individuals with delegated authority to en
Approval Authority matrix.

se agreements into the

PR-3:  Conductannual training sessions for P&C staff toiréiterite the Standards of Conduct

policy and the Contflict of Interest requirements

PR-4:  Given the large amount of construction plan
of minority-owned firms and small
revisit their five year goal and dev
participation.

uring the near future and the wealth
e construction trades, NEON should
to actively seek under-representative

PR-5:
invoices to ensure
established in the

PR-6:  Include all req ¢
including the termination for convenience clause, as part of the Federal Regulatory
Réferences’” section in the PCGM.

PR-7:  Ensure thatprictices and procedures outlined in the PPM and PGCM for subaward
mofiitoring activities are followed. NEON has had limited opportunity to put these
i@@?o icies’and:procedures into practice but are encouraged to ensure that these will be
Ty, gfol . For example, P&C should develop a form to collect information from
sgubrecipients” A-133s.

Best Practices: None identified.

2 PCGM Section ]

Report Release Restriction: These reperts are internal Nationak Science Foundition records and they are not fo be relensed to unyone oidside of the NSF without
advarced approval by the Large Facilities Office, Office of Budget, Finance and Award Management andfor the Legal Analyst in the Office of the General Counsel,
All information contuined in Hiese reports must be hreated as confidentiel and ave not to be used for purposes other than originally intended without prior
cancurrence as noted above,

NEON, INC./ NEON BSR REPORT ~-93 - FINAL REPORT



233

NATIONAL SCIENCE FOUNDATION PROPERTY AND EQUIPMENT

6.8 PROPERTY AND EQUIPMENT

6.81 Scope

This portion of the review included an assessment of the property and equipment
administrative business systems supporting the large Facility and the organizational structure
in place to support these functions. It included a review of the Awardee’s process for acquiring
and managing inventory and for disposing of nonexpendable property purchased with NSF
funds. The review evaluated these systems to confirm that prescribed, written policies ang
procedures are incorporated, internal controls are in place, and the systems are capable &
supporting the Facility. The scope also included an assessment of whether or not.the
this core functional area are consistent with NSF expectations and compliant wi
conditions of the NSF award.

and

The review was not refined.
It was determined that both a desk review and site visit were necessary

6.8.2 Sources and Methods

* Awardee Participants: G, Faas

ided By the Awardee and collected via
1 was gathered through discussions
f supporting documentation gathered

The desk review involved assessing the information
teleconference with Awardee staff. Additional inf;
during the site visit. Appendices B and C contain
during this review.

Testing was performed on a sample of
inventory report which identified

ets judgmentally selected from the most recent
-funded property acquired by transfer or

e category is summarized in Table 11. A list of attributes
lined in Table 12. Summary of Property/Equipment Review

7

0

~ 100 - 500 0

> 500 0

TOTAL 10

'values have been rounded
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. c
= ‘ =
2o E = &= & z
S 2 = L - . 2
= = = == e S5
£ ol
SE | SE: g e = SES
, <= en i = S = =20
2100000 | $7,995 | 07/12/2010 | OK K '
21-10001 | $5,180 0470172010
21-00002 | $9,995 11/22/2010 OK OK
21-50008 | $1,800 11/05/2010 OK OK
2150007 | $3,918 | 06/28/2010 OK OK
2150009 © $19900 | 11/15/2010 OK OK
21-00012 | $12,990 | 11/30/2010 OK OK
21-00020 $6,2949.l 02/15/2011 OK OK
21-00021 $3,2125,:> 02/15/2011 OK OK
21-00000 . $7,995 07/12/2010 OK OK |
OK = meets attribute requirements; INSUFF= documenta
not applicable; NIF = documentation not in file !
1Values rounded

6.8.3 Observations

NEON, Inc. Property aiid Equipment (PE) administration is centralized under the CFO's
Logistics group witli suppoért from the Controller and Procurement and Contract (P&C)
departments. The:kogistics Manager and his staff are responsible for asset receipts and

arehouse and recording the asset into in the Property Management System (PMS)
ipned to be entirely within the Maximo system that will be interfaced with MS
Dynamics through several manual and automated processes. The Office of the Controller
provides support for the fiscal control of the assets including accounting records, periodic
audits, and updates to the capital asset accounting process. Capital asset accounting will be
accomplished through downloads of capital assets from the Maximo system into Excel, where
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information can be sorted, depreciation calculated, and journal entries prepared as necessary to
comply with the US GAAP. A designated accountant on staff supports this function. The
Director of P&C, with support from a senior contract administrator and a group of Buyers,
handles the acquisition process to obtain the asset.

There were no specific references to the property management function on any of the
organizational charts (i.e., NEON, Inc. Organizational Charts, Finance, Accounting, and Logistics
chart) although this was not a problem. Within the organization, it was understood that the CFO
group was responsible for accounting, logistics and the warehouse, including property
management. All activities are centralized at HQ. There is currently only a limited iny,

monitor and Logistics works with the Pls and the departmental administrators for day to day
accountability. i

management process and work with designated domaln}) op rty,ad inistrators at remote sites
for property oversight. At the current time, PDs for these positions were not available although
y been posted in PPM. These

the LOngthS Manager respectlvely

ncluded in the PPM. Further, there was no policy or
veyed the current operating model for property

trator). There does not appear to be a policy or procedural document that
rrent operating model, and, in particular, the role the Logistics Manager and
Supervisor play in the process. Overall, the CFO is charged with oversight of the
Property Management System (PMS) including policies and procedures, training, and overall
communication although, in practice, these responsibilities are carried out by the Logistics
Manager. The Logistics Manager also supervises the warehouse staff and is responsible for
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maintaining the relevant sections of the PPM. Descriptions of roles and responsibilities are
included in their position descriptions.

It is anticipated that the Property Specialist, once hired, will report to the Logistics Manager and
will manage the inventory and training process. As field sites become operational, the Property
Specialist is expected to work with each of the designated Domain Specific Property
Coordinators to ensure that the field property and equipment is properly identified, located,
and maintained. Further, the PPM does not detail the specific roles that the Logistics Manager
and Warehouse Supervisor will play to support this process. Further details on their rok
property management (i.e., supervision, oversight, and inventory processes, consistel
their position descriptions), should be included in the PPM.

In accordance with the Award Management Responsibilities Matrix,73 the:P1
responsibility for property and equipment management under their purv.
secondary role provided by “other departments.” However, the matri
references to the role of the Logistics Office in the process. This seems:to
identified in PPM. Logistics roles should be highlighted in the m

tinclude specific
ct with the roles

Bue  Sup ¢ large

With the advent of the construction phase, staffin
increase to accommodate the ramp up in acquisi
sites. Roles will change. NEON, Inc. has alre

support property management will
d the distribution of assets to remote
pated this need, and has identified an

r who will focus on capital asset accounting
ho will manage the property management

am property administrators at remote sites for
provide checks and balances to the process. At the
iblesfor these new positions although the functional

tles were referenced in the PPM.

and a Property Specialist in the Logis
process and will work with desi

property oversight. These n
current time, PDs were not av
responsibilities and new'posi

sor although a formal training program will soon be developed.
ecently hired a Manager for Learning and Development who will
inng needs for the entire organization. It is anticipated that the property

will be assessed and a dedicated training plan developed. In accordance

NEON Huma
coordinate the:

173 PPM Section 4.2 Exhibit A
174 PPM Section 3.6
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to DSPC staff to ensure that they are up to date and understand NEON's property and
equipment policies, the Maximo asset module and the Federal requirements.

NEON needs to ensure that sufficient staffs with defined purpose are hired and trained to
address the property management requirements. The future challenge will be the coordination
of accountability for all of the components (i.e., 30,000 sensors) of the property management
system with the 110 remote sites in the 20 defined domains.

Acquisition of the asset is a function of P&C staff members who are expected
protocols established in the Procurement and Contracts Section1’ of the PP,

the asset into the Dynamics financial system. This information is integrate
asset module, controlled by the Logistics group, which captures infermati
asset, Once an asset leaves the warehouse, the custodjal departméf
the asset and is required to use, maintain, and safeguard t 0
Federal guidelines. The Logistics Group verifies that this'is
process and is expected to record this information into the o

ith the Maximo
on receipt of the
mes responsibility for
accordance with the
rt of the inventory
property records.

Equipment shipments are delivered to NEON, I t the warehouse or remote sites and
must be signed for by an anthorized employee consi ith the established standards for
property control. Property receipt at HQ is hand the Warehouse Supervisor and staff and
distributed. Receiving reports are signed torized employee indicating that the
receiving official has checked the quartti ition, and type of property received. This
information is also compared with the: Requisition data in the financial system to

ensure that it was an authori

fore the receiving information is captured by the

ds'their roles and the need to segregate responsibilities. These roles will change
when istruction phase commences. Roles of the Property Specialist, the Capital Asset
Accountagt, and the domain property administrators are expected to establish sufficient
distribution of responsibilities to ensure checks and balances.

175 PPM Section 3.6.6
176 PPM Section 4
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The policies cited in the Procurement and Contracts!”” section of the PPM, and the define
procedures in place in the PCGM appear to be sufficient for the overall acquisition of

Only authorized staff within P&C has the delegated authority to review, approve, ang
purchase orders for property ensuring effective controls. Capital assets are purch
the established in the Approval Requirements Matrix178 of the PPM. The revie
selected for equipment acquisitions were documented in accordance with'th
regulations and the terms and conditions of the award (Table 12).

amples
¢ Federal

The NEON capitalization standards are in Capital Asset!” of the P
asset is a non-consumable item or system purchased or constructed,
more and a useful life of at least one year. NEON has adopted.
defining a bundled capital asset which will include man:
purchased, This asset approach considers an asset to be a
costs of all parts associated with the initial asset stru
asset rather than each component individually. How
are inventoried and recorded in the property m
accounting aspect of the asset while the indi
property management system. To accompli
system classifies a system in the procésg
code which will include all of the co

finition, a capital
total value of $5k or

hole asset approach” when
000'sensors that will be

sembly of connected parts and the
are capitalized and depreciated as one
11 components comprising the asset
E'system. This will simplify the asset
ymponents will still be accountable in the
undled asset” approach, the accounting
structed with a “Construction in Progress”
ts:0f the system. Once the asset goes into service, it

will be linked together. This
expected to be purchased. Th

The Capital Assets sectioniof the PPM#0 lists examples of capital assets including the associated
capital asset category.as Well as the estimated useful life. The Capital Assets section of the PPM
i ntethodology that is used to estimate the depreciation of an asset for
urposes although NEON, Inc. recognizes that the current asset base was
with Federal support and is not subject to depreciation. Costs of assets are

he program when the expense is incurred.

177 PPM Section 4

78 PPM Appendix O
79 PPM Section 3.5
180 Ihid
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The NEON property management system also has the capacity to record property information
on assets that may not capitalized but are tracked for management purposes. Specifically,
information is maintained for non-capitalized assets that are included in a construction in
progress account, non-capitalized asset that require maintenance or has a useful life greater
than one year, and sensitive items. This information is currently maintained on departmental
inventory records but soon will be included as part of the NEON, Inc. inventory.

Only authorized staff within P&C has the delegated authority to review, appro
purchase orders for property ensuring effective controls. Capital assets are pugehased within
the established Approval Requirements Matrix!8! and Signature Authorify's2 guide
acquisition requests are initiated by responsible program staff into the
after discussion with P&C ensuring that the specifications are clear
accordance with the equipment requirements. The purchase request m
cited in Conditions for Acquisition and Use of Equipment Sectiozt
for the research, not otherwise reasonably available and
terms of the award). Since NSF is the only sponsor for
date has been used for the NSF award.

orders are placed in
reet the conditions
M.183 (i.e., necessary

Purchase requests include the budget number and,

available items. This is understandable consi
limited inventory available. Although, as th

Acknowledgement that the

Purchase requests are fo
protocols. Requests are
before the orders are p
Authority, have the
ensuring effecti

181 PPM Appendix O
182 PPM Appendix E
183 PPM Section 4.1.2 (H) and PGCM document G.15
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Most of NEON, Inc.’s materials and assets are received at HQ warehouse and are inspected and
distributed. The Warehouse Supervisor or Assistant examines all shipments for content and
damage. Procedures are in place to address discrepancies or damage to the shipment. If the
package is acceptable, the Warehouse Supervisor documents receipt of the material on the
packing slip and enter the receipt into the Property Management System. Specific step-by-step
procedures for receiving and incoming quality control have been drafted in the Headquarters
Warehouse Receiving Procedures, which will be incorporated into the Logistics Procedures Manual.
Issues with the proposed guidelines were discussed with staff during the on-site review.

NEON has elected to identify property and equipment utilizing a visually enabled (col

(Capital Asset/Property Identification) which also indicates ownership of; th
equipment purchased with NSF funds is vested with NEON, Inc. although,

quipent Management
Jrocess required to affix a
to suggest that Logistics

or property administer is
received and records the relevant
s unclear who had authority to

s was controlled. Further, there is
ally numbered control system in place or if
ertain location for similar pieces of

| procedure might facilitate the inventory process.
thorities should be clarified in the PPM.

The process involved in tagging assets is unclear. The Property a
Overview of the PPM does not specifically address the ste
property tag either at the warehouse or remote site. The |
provides each department with a number of property tags'
expected to physically tag each piece of equipment when it
inventory information into Maximo module. Howe
enter information into the Maximo system or if syste
no indication if the tagging process has a sequ
standards were established to affix a proper
equipment. It would seem that a standar
The tagging process as well as syste

The review of the sampls
accordance with int
award. Justifications fo
orders were propér
delegation. Receiying

elec‘% for NEON, Inc. equipment acquisitions were documented in
i¢y; the Federal regulations and the terms and conditions of the
purchases were included in the documentation and the purchase
orized by staff in P&C in accordance with the appropriate signature
nd shipping documentation was also reviewed and found to be

ly, NSF is the only funding source for equipment acquisition for the Facility and no

aid procedures are in place to document expenditures for equipment charged to more
than one funding source. During discussion, the CFQO indicated that these procedures would be
developed if the need arose to do so in the future.
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As part of the inventory review, the Property Specialist (PS) is expected to monitor equipment
utilization and work with the technical director to ensure that property is used in accorda
with contractual authorization and the purpose for which it was acquired.’8t However,
Property and Equipment Management Overview, Utilization!8s section outlined in the’

clarified. In practice, there currently is no conflict because all of the equipme
to support the Facility.

The Property Specialist is also expected to monitor equipment mainte
data into the Maximo system. However, the inventory process has
system currently does not have the functionality to capture this inf ion. The vision of the
property management systemn is to automate via barcode apid;trackiasset activity with a “cradle-
to-grave” approach (i.e., to track everything that happen: lar piece of equipment that
will be included in the metadata. This will be an effective tod] in mionitoring and maintaining all
of the Facility’s assets.

d Equipment Management Overview,
of the steps that are expected to be followed

ome of the relevant processes were missing.

el who are responsible for contacting an agency
property manager when an is considered excess. The policy is also silent on how to
treat income received as'a result'®f disposition or salvage. The policy does not contain processes
for determining the congditions under which equipment is transferred, sold, or loaned to another
ify‘the method for handling such transfers/loans. There is some

The procedures do not ide:

nference, it was acknowledge that policies and procedures were being drafted
sues. The drafted procedures should ensure that movement of the asset

1® PPM Section 3.6

185 PPM Section 3.6.13 (G)
18 PPM Section 3.6.13 (])
187 PPM Section 3.6.13 (C)
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follows an appropriate review criterion and that the asset is recorded and tracked throughout
the process. Policies should be revised to clarify these procedures.

schedules are expected to be monitored by the Property Specialist based on i
in the Maximo module and coordinated with the Domain Property Admirii;
technical director. However, roles and responsibilities are not defined.and thi
this effort is unclear. The PPM should include roles and responsibilities

maintenance of equipment including routine coordination. . i

Although the functionality is not currently active, the M expected to have the
capacity to store maintenance and warranty information 'e maintenance schedules
and reminders can be generated. The system would automatically ¢heck the warranty coverage
before a repair order could be scheduled. Calibratio i ance, and repair data and costs
will also be recorded and made part of the historic

There is a general recognition in the PPM tha
relies on the judgment of the custodian to
are identified in Physical Security sect
any specific examples or recommenda;

PPM.1% However, the PPM does not provide
How to safeguard assets deployed in the field. The
necessary to physically secure an asset to prevent
unauthorized use.

NEON, Inc. has general p

equipment. These are adequate although the section might benefit from more focused

procedures (i.e., ide: who has responsibility for investigating the theft, how the
d

188 PPM Section 3.6.13 (M)
18 PPM Section 6
190 fhid
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Policies and procedures for Subaward monitoring are in the PPM91. It is the responsibility of
the P&C staff, as well as the P, to ensure that the terms and conditions of the sponsor are
followed. Prior to issuance of a subaward, P&C performs a risk assessment of the organization
to identify any potential risks or concerns that may need to be addressed in the terms of the
agreement. Special conditions may be necessary before the award is issued. In addition, the
agreement will include all of the specific flow down provisions required by the prime NS

award.

The PI has prime responsibility for Subaward oversight and works with P&C to
issues or concerns. Each year, according to the policy, P&C is expected to send;
subrecipient to obtain a self-assessment of issues or concerns. However, this form Has'not yet

made to these practices in the PPM.

NEON has a responsibility to ensure that government property g¥gov

property in a subawardee’s possession is adequately protettéd (PPM Subcontractor Control).192 Tt
is unclear, though, if this responsibility lies with the Propi ilist, the Pl or P&C.
Clarification on oversight responsibilities should be provid the PPM. Although there are
no subcontracts currently in place with government d eqtiipment, this situation may occur
in the future. NEON should be prepared by developi ore elaborate subawardee
monitoring policy and program, specifying the rd| sponsibilities of staff with subaward
oversight responsibilities and identifying thoge atithority to engage the subawardees in
corrective action. Further, if there is gove; wned equipment involved, procedures need
to be developed to ensure that the equipmies entory is reported annually to NEON, Inc.
and, in turn, to the NSF Property Office

used to'record asset information when it was delivered to the warehouse. Recent enhancements
have allowed the Logistics group to capture additional data elements and inventory control

91 PPM Section 4.4
192 PPM Section 3.6.13 (1)
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information. However, reliance for inventory information continues to be placed on
departmental spreadsheets. Several enhancements to the Maximo inventory module have been
recommended and are pending. Implementation of these would bring the Maximo inventory
system into compliance with the administrative principles and consistent with the policies,
practices, and procedures in the PPM. These recommendations should be implemented quickly
to ensure conformance to the standards. At this stage, it is important to record all of NEON's
current assets properly in a compliant inventory system before moving into the construction
phase of the project.

The current guidelines in the PPM are written prospectively in anticipation of the ramg
construction and do not reflect current operating procedures. The plan is to migrd
inventory oversight responsibilities to a Property Specialist in Logistics and a Fi
Accountant in the Controller’s office, respectively, who will have primary,res
out the mventory process. PDs for these positions were not available. The e

verify the physical location of each asset and are expected to work with Domain Specific
Property Coordinator to locate the item although this Coordmatlon fort not detailed. The
Team will verify the asset number, description of equipment (i ing serial number or other
identifier), location, and condition. Other inventory elemet by A-110 (acquisition
cost, acquisition date, current value, source of funds, and title) are,captured when the asset is
processed at the warehouse.

Procedural guidelines (e.g., Conduct a Physical
drafted and will be incorporated into the PPM
Equipment Inventory Form that is expected to
process. Instructions need to be develope ance on completing this form and

clarification on where the form shouldbe nstructions on the form direct the submitter to
send the form to “ A&FS Equipment:Mandgeiment” but this entity is not reflected on any of the
organizational charts.

Q Warehouse Receiving) have been
ized. The procedures reference an
ted by staff during the inventory review

During discussion, it was learn
together to tag and invent
review should be com;
property database. |

that that the Logistics Group and Finance were working
all itéms included as capital assets in the financial system. This
ed dsisoon as possible and relevant data recorded into the Maximo

NEON, Inc. has developed an elaborate tagging system to track capital assets as well as other

i t'meet the capitalization threshold (i.e., sensitive items) but need to be

.PPM Tists some of those items. However, the departmental inventory records
*wed did not include items such as NEON, Inc. computers. Efforts should be
made to chpture relevant information into the Maximo system for items referenced in the PPM
consistent with policy.
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In accordance with the PPM, it appears that the Property Management Specialist as well as the
Capital Asset Accountant has the authority to enter information into the Property Management
System database although the authority level and system controls are unclear. There are some
document references that mention the Domain Property Administrator with entry level access.
Specific authority levels for the property management database should be identified and
documented and only authorized personnel should be able to enter, modify, or alter property
records. An effective checks-and-balance process should be maintained for identifying and
entering fixed assets in the NEON master property control file/fixed asset subsidiary ledger
This process should require certification on various levels to prevent any one individual ff
adding or deleting assets without authority.

PPM Financial Review of Assets'® describes the monthly process perfor 1 ontroller’s

office to reconcile capital asset accounts. These accounts, within the as ger (Maximo),
are compared to those posted in the financial General ledger (Dyna ¢ any discrepancies
are investigated to determine the reason for the difference. For art, few financial

discrepancies are identified because the monthly review igid everal controls to record

the asset have already taken place. When the requester pi
that the correct account code will be used. The PR goes thr
supervisor, P&C, and accounting, before it is posted
reviews expense accounts in the GL related to fixe

0 the system, it is expected
eral levels of review -
system. The Senior Accountant

o capture any amounts that were

numbers and the item master will indicate th; art of a capital asset. Necessary
adjustments are made with the approval ofithe Cofitroller. Although accounting adjustments
are made on the GL, it is unclear how ‘the Maximo asset module data is updated and reconciled.
The PPM does not go into detail on

193 PPM Section 3.5.5
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Management section of the PPM.1% Special terms and conditions relating to property are
brought to the attention of the Logistics staff to ensure compliance. The NSF awards did not
have any special conditions pertaining to property management. All the equipment purchased
under the NSF awards is titled to NEON, Inc. although NSF retains a reversionary interest.

P&C has drafted award closeout procedures which identify the PI as the responsible staff to

report capital equipment to an agency. However, this process conflicts with that which is stated
in Section 3.6 of the PPM (i.e., that the NEON, Inc. Property Management office (Logistics) is

expected to prepare any property reports required by the sponsoring agency). Coordin:
between the two offices on reporting responsibilities should be clarified in the drafte
documents. Further, there should be a process in place whereby the P&C office
the property reporting requirements have been completed.

6.8.4 Results

Areas of Concern include:

PE-1: A physical inventory should be conducted in accordang
Uniform Administrative Requirements for Grantg'

provisions of t the
ents with Institutions of
tions, Equipment.1% The
inventory should be conducted at least once every'{wo years, with verification of
existence and location of the equipment as ormation on current condition
and utilization. Inventory information shy reconciled with the accounting
records. The PPM does not go into de rocedures or processes that should
be followed for the reconciliation pr¢ is there any emphasis in the manual on
the need to ensure that the invente: dated promptly. This should be addressed

Areas for Improvement include:

PE-2:  Internal operating
performing the PE

s.attd PDs should accurately reflect the roles of staff
thg roles. Roles and responsibilities of property

shotilg be clearly stated in the PPM consistent w1tl1 their position

194 PPM Section 4.2
1952 CFR 215.34 (£)(3)
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PE4:  Develop a structured in-house training program, including refresher training, for
property custodians and all staff involved in the various lifecycle stages of property
management. The program should include a focus on their responsibilities for
personal property management, usage, and disposal.

PE-5:  Develop a process to ensure that all proposed equipment purchases are screened
against the current inventory list to ensure that the proposed asset is not readily
available within the institution prior to purchasing it. Acknowledgement (i.e., check
box) that the screening took place should be included in the PR statement.

PE-6:  Ensure that the property management system has the functionality to recor
information and produce the required maintenance reports. This is an
component for management of property, particularly at remote sites

PE-7:  Revise the Equipment disposition process in the PPM. Severalit
addressed: identify the personnel who are responsible for ¢oi
property manager when an item of GOE is considered :
treated as a result of a disposition or salvage, and,
for determining the conditions under which eqy
loaned to another institution.

>"tiethods and processes
ment Quld be transferred, sold, or

. Guidance instructions should be
ates that the departments should
Management” but this entity is not

PE-8:  The Equipment Inventory Form should be
developed on completing the form. Th
submit completed forms to “A&FS E

&

reflected on any of the organizational ¢

PE-9:  Provide more detailed Instru
identified in Appendices of

taff for completing and submitting forms
o ensure that the forms are completed correctly

PE-10: ‘ évels for the property management database should be identified
Clearly identify staff and authority levels to access, update, and

the Maximo property asset module to ensure that there is integrity

nt the step-by- step procedures used to tag equipment and record the

mation into the Maximo module. It is unclear from the review of the Property and
qulpment Management Overview of the PPM, how equipment is tagged, either at the
warehouse or at the remote site. NEON, Inc. should ensure that all capital assets are
recorded timely and accurately in the system. The procedures should include a
standardized location to tag equipment to facilitate the inventory process.
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PE-12:  Consider utilizing GSAXcess to acquire excess government property which might be
useful as the project moves into the construction phase. Participation in the program
will conserve supply and equipment funds while supporting reutilization.

PE-13:  Consider developing policies and procedures to document expenditures for
equipment charged to more than one funding source. During discussion, the CFO
indicated that these procedures would be developed if the need arose to do so in the
future.

Best Practices include: None identified.
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7.0 FOLLOW-UP AND MONITORING ACTIVITIES!%

The follow-up and monitoring process begins 15 days after the last day of the site visit after
issuance of preliminary results.1” The purpose of the follow-up and monitoring is to: (1) focus
the Awardee’s attention on the high risk areas identified in the preliminary results; and

(2) monitor the Awardee’s progress in resolving the outstanding issues before closeout.

After the preliminary results are distributed, the BSR team leader contacts the Awardee BSR
POC to initiate the follow-up process to resolve high risk issues. With NSF involvement,
Awardee is expected to develop an implementation plan that defines its strategy to ad

these issues. ;

1% The text has been updated from the BSR Guide v3.1, September 24, 2010. It now reflects the current
procedures for follow-up and monitoring.
1%7 This document is delivered no later than 10 days after the last day of the Site visit.
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8.0 SUMMARY AND CONCLUSIONS

The NSF BSR team concluded the administrative business systems supporting the NEON
Facility are in alignment with Federal regulations, although a number of high risk issues were
identified across all CFAs. For some, the nature of issues (e.., financial management written
procedures) and/or the number of concerns (e.g., property and equipment) are potentially
serious and if not attended to and closely monitored may have systemic impacts. For these
reasons, the systems supporting these CFAs do not meet NSF's expectations for the stewardship
of Federal funds.
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APPENDICES
APPENDIX A: BSR PROCESS AND DEFINITIONS1%

A BSR is conducted to assess the administrative business systems supporting a Facility in eight
core functional areas. For the purpose of the BSR report, the Facility is defined as the totality of
shared-use infrastructure, instrumentation, and equipment that are accessible to a broad
community of researchers and/or educations. Consistent with the NSF process, the review is
conducted using the protocols outlined in the BSR Guide and included scoping activities, degk
reviews, and site visits. General considerations for determining the scope include evaly;
items such as time period, award, Facility lifecycle, subaward and subcontractor fol
content of core functional areas. A BSR is implemented in three primary phases
of activities.

These phases and the primary activities covered in each are describe

Pre-Site Visit

BSR Scoping Phase - The scoping activities are a crucial comp e overall BSR review
process as it provides the team members with a mechanism to detérmine the applicability of the
individual core functional areas to the business systems u iew for a tailored individual
review plans that reflect the uniqueness of Facility. se ofithe scoping phase is to determine
how the BSR will be tailored to the large Facility un ew, including the identification of
previous reports and audits for leveraging. The ocess also includes consultations
with the NSF program staff and other NSF stal to identify and collect relevant
background materials, coordinate team d to arrange time for a preliminary analysis
of available Awardee and Facility doé ti'contained in the official NSF files (e. g
previous reviews, A-133 audits, awar,

review plan outlines the prop: pe of the review as well as the methodology for the
review. Development of plan is an iterative process. Review plans are continuously
reviewed and updated based.upon receipt and analysis of new documents and information that
impact the scope of

Distribution - Upon completion of the scoping phase the desk
. At the outset of this process, the BSR team leader coordinates the SME's

1% Text extracted from the current BSR Guide v3.1; section 3.0. Aspects of the process have been updated
and have been documented in desktop procedures which supersede the Guide but the narrative here
does not fully align with current practices.

Report Release Restriction: These reports are internal National Science Foundation secords and tiwy ave wot fo be veleased to anyone outside of the NSF without
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Desk Review - The purpose of the desk review is to initiate the assessment of the
administrative business systems supporting the large Facility and to note findings to be later
incorporated into the BSR Report. Not all issues are answered in the desk review. When this
happens, SMEs note this as a potential issue requiring further examination and follow-up
during the site visit.

Site Visit

Site visit activities may entail trips to the Facility remote sites and to the Awardee inst
The site visit is an opportunity for SMEs to follow up on outstanding issues, or t'hose
could not be evaluated during the desk review component of the review. Deters
visits is based upon SME recommendation to BSR leader consultation with manag

Post-Site Visit

Upon completion of the last site visit, the BSR team leader compiles the functional area
reports into a consolidated document and distributes the BSR reporttottie NSF stakeholders for

leader, who revises the report accordimgly.

The BSR team leader seeks concurrence from the NS
report to the Awardee. This report should be availa
completion of the last site visit. The Awardee is
provide written feedback. The BSR team lead
feedback, make the appropriate changes to the dra
issues the final BSR report to the Awarded
draft report.’” Internally, the final BSR te
Large Facility Projects the NSF Pro
NSF stakeholders as approp,

e
in 60 business days following the
iew the report for factual errors and
NSF stakeholders evaluate the Awardee
nd finalize the report. The team leader
80 business days following the issuance of the
distributed to the to the deputy director for
, the Grants and Agreements Officer, and other

A BSR report provides the Resu
functional area along wi
observations for the,
area sections are cl

as a result of the BSR, as well as a description for each core

:breakdown of the scope, and sources and methods and

ty urider review. Each of the items addressed in the core functional
below:

rces and Methods lists the sources of information used to complete the core
tional area review and describes the information-gathering methods. This section

199 If a deviation from the timeline is sought and approved, the due date is adjusted accordingly.

Report Release Restriction: These reports are internal National Science Foundation records and they are nof fo be veleased fo anyone outside of the NSF without
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also identifies the individuals who were interviewed and the universe of samples tested
(if applicable).

¢ Observations provide the reviewer’s overall impression of the administrative business
systems that support the large Facility. In this section, the SME presents conclusions for
each principle outlined in the module and comments on any areas of the business
systems that do not comply with Federal requirements and NSF's expectations.

e Results detail the results of SMEs’ observations which include:

= Areas of Concern — describes the policies, procedures, and practices that ar
accord with the applicable Federal cost or administrative principles orth
conditions of the award. These issues must be addressed by the Awardg
basis for the development of the implementation plan.

= Areas for Improvement - outlines actions that the SME believ
Facility’s administrative business system. The Awardee is i
these recommendations.

to implement

= Best Practices—highlights the Facility’s operational and
procedures, and policies that exceed the expectations
system.200

strative practices,
Bficient business

20 With permission of Awardee
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APPENDIX B: BRIEFING PACKET2!

Briefing Packet

L i

- & &
A National Ecological Observatory Network, Inc. (NEON) Introductory Site Visit Background

Presentations

Qverview

Project Overview

Business Plan Review

IT/Telecommunications

Human Resources

Procurement

Accounting

NEON Introductory Site Visit Draft Minutes ~March

NEON Section of NSF 2011 Budget Request to Cong ess

NEON Introductory Site Visit Pictures
NEON Readiness Review Agenda ~ A

NEON Readiness Review Minutes -4

O:"Mimg. N @

udits and Reviews

Fiscal Year 2010 t and Financial Statements

Fiscal Year 2

33, Audit and Financial Statements
Fiscal Year 2008 ;

33 Audit and Financial Statements

t Response letter to NEON

ZFWH'—« st

ON Procurement and Subaward Review 2009

2t Due to tining issues, it is not always possible to incorporate all of the items used in scoping. The
listing contained here represents the items provided in the version of the briefing packet when it was first
issued.

2 Notes have been incorporated into the slide notes, given the considerable overlap in presentation and
slide material.
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TAB  Document Title

NEON Conceptual Design Review -~ November 6-9, 2006

NEON Pr‘eliryn‘inary Désign Review - June 7-11, 2009
NEONA‘I;"i‘n'al'besign Review ~ November 9-13, 2009

Corrective Action Letter from NSF to NEON, Inc. March 25, 2008

NEON, Inc. Status Report in Response to Corrective Action Letter
AMBAP Review2%
NSF Property Review?2

cC 4 v o= O = 0 Z

Federal Financial Reporting Testing Report2%

NEON Awards Summary Information
NEON Awards List

NEON Award and Amendment Table

W NEON Awards
Cooperative Agreement DBI-0653461 Initigl Ni
Organizational Development,
Coaoperative Agreement DBI-0735106 I
to the Final Design Review.
Cooperative Agreement EF-07520
complete the NEON Con. i
Cooperative Agreem
Reinvestment Act of 200
Infrastructure Constru.

ative Agreement Financial & Administrative Terms and Conditions (CA-
tive March 20, 2006.

perative Agreement Supplemental Financial & Administrative Terms and
ions effective October 12, 2004,
SF General Programmatic Terms and Conditions for Grant Proposal Guide (GPG)
_Cooperative Agreements, effective June 16, 2005

23 Confirmation from NSF DIAS AMBAP contact via email §/23,/2011.
» Confirmation from NSF DAS Property contact viz email 11/19,/2010.
»s Confirmation from NSF DFM FFR Testing contact viz email 8/23/2011.
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! BSR Guide - v 3.1, September 24, 2010
Z  NEON Timeline

AA NEON Counterpart List
BB NEON Consolidated Document Request List

EW WORK PAPERS2%

26 There may be duplicates items contained in the briefing packet and CFA work papers due to the
recently adopted organizational schema that lists the briefing materials as a table.
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- Introductory Visit Agenda

Introductory Visit Minutes
Award Management Teleconference Minutes 6/24/2011
Human Resources Teleconference Minutes 6/27/2011

Financial Management Teleconferences Minutes 6/27/2011

Financial Reporting Teleconference Minutes 6/27/2011

Property and Equipment Teleconference Minutes 6/28/2011

Financial Management/Reporting Minutes 6/29/2011

. Budget and Planning Teleconference Minutes 6,/30/2011

General Management Teleconference Minutes 6/30/2011
Site Visit Agenda 8/1/2011-8/3/2011

| Site Visit Minutes Day1

Site Visit Minutes Day 2
Site Visit Minutes Day 3

A
B
C
D
E
F
G
H | Property and Equipment Teleconference Minutes 6/29/2011
I
J
K
L
M
N
(0]

| Document Title

s "
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TAB  Document Title

. Position Descriptions

Chief Executive Officer
Chief Financial Officer
Chief Operating Officer

Chief of Human Resources

Chief of Education and Public Development

Manager, Learning and Development

NEON, Inc. Mid-Term Business Plan

NEON, Inc. Briefing Packet (See Appendix B)
NEON, Inc. Organizational Charts (6/29/2011)

NEON, Inc. Policies and Procedures Manual

Key Personnel

oo 0w >

Excluded P

Position Descriptions

Chief Executive Officer
Chief Operating Officer
Chief Financial Officer

Chief Science Offic
Controller

Director of Proc and Contracts

—

Oﬁ? Inc. Procurement and Contracts Guidance Manual

i -
Key Personnel Requests

AR =

Information Dissemination Examples
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Document Title

| Pubhcahons

NEON Inc Organizational Charts (6/29/2011)

Position Descriptions
Director of PMCS
Chief Financial Officer
Controller

Project Cost Analyst
Project Cost Analyst I1

NEON, Inc. Cost Estimating Plan

Excluded

oﬁnmc

Contingency Management Plan

NSF Large Facilities Guide

NEON, Inc. P011c1es

Excluded

Report Reley
advanced approval by te Large Factlities Office, Office of Budget, Finunce and Awnrd Management andfor the Legel Analyst in the Offfce of the General Counsel.

All informa

ase Restriction: These reports are internal National Scienice Foundation records and they are not o be released to anyone outside of the NSF without
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TAB Ducuméht Tltle
NEON, Inc. Briefing Packet (See Appendix B)
- NEON, Inc. Organizational Charts (6/29/2011)

. NEON, Inc. Policies and Procedures Manual

U N w >

Position Description
Chief Financial Officer
Condroller

Project Accountant Supervisor
Accountant
Accounting Assistant
A /P Specialist
Senior Accountant
Excluded

Financial Reporting Samples

A NEON, Inc. Briefing Packet (See Append
B NEON, Inc. Organizational Charts (6/2
C | NEON, Inc. Policies and Procedured

D | NEON, Inc. Mid-Term Business Pla

E | Excluded N

F

Payroll and HRIS Manager

G | Domain Human Resources Strategy

H | Salary and Compensation Manual

Report Release Restriction: These reports are intervial National Science Foundation records mid they are not fo be refeased to anyone outside of the NSF without
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. TAB  Document Title
Training Record ~ All Facility

Diversity Commitment Letter from CEO
NEON, Inc. Employee Handbook

Human Resources Strategic Plan

.

T e S

b

L -

NEON, Inc. Policies and Procedures Manual

NEON, Inc. Procurement and Contracts Guidance Manual

-
A

‘ B NEON, Inc. Organizational Charts (6/29/2011)
C
D
E

Excluded

Position Description
Director of Procurements and Contracts
Assistant Director of Procurements and Contracts

F Senior Buyer

Contract Specialist
Sr. Contracts Administrator
Contracts Administrator

| Statement of Work form
hase

Specifications and Py

and Award of Quotations

o

G
H
I Solicitations, Ev:
]
K
L

B SR

A Nitc. Briefing Packet (See Appendix B)
B NVEON, Inc. Organizational Charts (6/29/2011)
C NEON, Inc. Policies and Procedures Manual
D

Property and Equipment Management

Repwit Release Restriction: These veports are internal National Science Foundation records and they are rot to be relzased o aviyone oudside of thie NSF witfiont
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k TAB Docuxﬁent Title

E | Excluded

Position Description

Logistics Manager
Warehouse Supervisor

Warehouse Associate

G | Approval Requirements Matrix

H | Signature Authority Guidelines

I | Warehouse Receiving Procedures

Equipment Inventory Form

R

Property and Equipment Samples
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APPENDIX D: LIST OF ACRONYMS207

Award Management (AM), page 19

Award Monitoring and Business Assistance (AMBAP), page 15
Assistant Director of Procurement (ADP), page 82

Budget, Finance and Award Management (BFA), 1

Budget and Planning (BP), 19

Business System Review (BSR), 1

Chief Executive Officer (CEO), 30

Chief Financial Officer (CFO), 31

Chief Human Resources Officer (CHRO), 31

Chief Operating Officer (COO), 17

Cooperative Agreement (CA), 17 .
Cooperative Agreement Financial and Administrative Terms and Cond
Conflict of Interest (COI), 34

Contingency Management Plan (CMP), 48

Core Functional Areas (CFAs), 1

Deputy Director of Large Facility Projects (DDLFP), 113
Director of Procurement and Contracts (DPC), 82
Domain Specific Property Coordinators (DSPC), 97
Employee’s Activity (EA), 5

Equal Employment Opportunity (EEO), 71
Fastlane (FL), 4

Federal Cash Transactions Review (FCTR), 13
Federal Financial Reports (FFR), 15
Fiscal Year (FY), 10

Finance and Accounting (F&A), 38
Financial Management (FM), 20
Financial Reporting (FR), 55
General Ledger (GL), 19
Generally Accepted Accountin
General Management {
Government Owne
Grant Proposal Gui
Human Resou
Information

rinciples (GAAP), 19

R),20
gy (IT), 30
yment and Facilities Construction (MREFC), 10
ics SL (MDSL), 53
3 gical Observatory Network (NEON), 1
S¢ience Board (NSB), 10
Office of Inspector General (OIG), 14
Office of Management and Budget (OMB), 15

27 Numbers denote first usage of acronym
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Policies and Procedures Manual (PPM), 32
Position Descriptions (PD), 37

Principle Investigator (PI), 31
Procurement (PR), 20

Procurement and Contracts (P&C), 37 ‘
Procurement and Contracts Guidance Manual (PCGM), 41
Program Managers (PM), 11

Project Execution Plan (PEP), 10

Project Management Control System (PMCS), 44
Product Team Lead (PTL), 45

Property and Equipment (PE), 21

Property Management System (PMS), 95
Property Specialist (P'S), 97

Requests for Information (RFIs), 86

Request for Proposal (RFP), 86

Sponsored Research Office (SRO), 36
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