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WRECKING THE INTERNET TO SAVE IT?
THE FCC’S NET NEUTRALITY RULE

WEDNESDAY, MARCH 25, 2015

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 2:07 p.m., in room 2141,
Rayburn Office Building, the Honorable Bob Goodlatte (Chairman
of the Committee) presiding.

Present: Representatives Goodlatte, Smith, Chabot, Issa, Forbes,
King, Franks, Gohmert, Jordan, Poe, Marino, Collins, DeSantis,
Walters, Buck, Ratcliffe, Bishop, Conyers, Nadler, Lofgren, Jackson
Lee, Cohen, Johnson, Chu, Deutch, Richmond, DelBene, Jeffries,
Cicilline, and Peters.

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen-
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun-
sel; Allison Halataei, Parliamentarian & General Counsel; Kelsey
Williams, Clerk; Anthony Grossi, Counsel; (Minority) Perry Apel-
baum, Staff Director & Chief Counsel; Danielle Brown, Parliamen-
tarian; James Park, Counsel; and Rosalind Jackson, Professional
Staff Member.

Mr. GOODLATTE. Good afternoon. The Judiciary Committee will
come to order. Without objection, the Chair is authorized to declare
recesses of the Committee at any time.

We welcome everyone to this afternoon’s hearing on “Wrecking
the Internet to Save It? The FCC’s Net Neutrality Rule,” and I will
begin by recognizing myself for an opening statement.

On February 26, the Federal Communications Commission voted
3-to-2 along party lines to approve the commission’s new Open
Internet order. FCC Chairman Wheeler argues that this order will
preserve and protect the Internet as a platform for innovation, ex-
pression, and economic growth. He claims that the order will not
raise Internet service costs, slow broadband speeds, reduce invest-
ment, limit consumer choice, or let the government regulate rates.

Chairman Wheeler also asserts that the commission’s dramatic,
last-minute departure from the FCC’s proposed rule was made
independently without undue White House influence and was con-
sistent with the Administrative Procedure Act.

Today’s hearing will challenge each and every one of these asser-
tions. The order will undoubtedly raise Internet service costs. The
text specifically permits the FCC to impose additional fees, raises
the rate carriers must pay to deploy broadband, and opens the door
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to higher State and local taxes. The result is an estimated $11 bil-
lion in new taxes and fees.

This estimate, moreover, does not include regulatory compliance
costs. An army of lawyers and accountants will be required to com-
ply with the 300-plus page order and the dizzying array of addi-
tional regulations, proceedings, and opinions that it contemplates.
The order will also slow broadband speeds.

Europe already imposes utility-style regulation on its broadband
providers. As result, Europe trails America in virtually every meas-
urable category relating to Internet speed and deployment. Indeed,
Europe is thrilled that the FCC is leveling the competitive playing
field. The Secretary General of the European Policy’s Party re-
cently remarked that the FCC was about to impose the type of reg-
ulation which has led Europe to fall behind the U.S. in levels of
investment.

The FCC’s order will reduce consumer choice. A group of 142
wireless Internet service providers, 24 of the country’s smallest
ISPs, and the Small Business and Entrepreneurship Council all
urged the FCC not to impose Title II regulation, because it would
hinder our ability to further deploy broadband, erode investment
and innovation, and badly strain our limited resources.

These are the types of companies that serve small and rural com-
munities, like many in my district, and the FCC’s regulations
threaten their very livelihood. Forcing companies out of business
rarely results in more consumer choice.

The FCC’s order will discourage investment. Nothing chills in-
vestment faster than regulatory uncertainty, and this order is the
very definition of it. It allows the FCC to regulate virtually any ac-
tivity it deems to have violated its vaguely worded, seven-factor
“Internet conduct” standard.

Chairman Wheeler describes this new authority as “sitting there
as a referee and being able to throw the flag.” What he doesn’t tell
you is that he won’t be the only one who can throw the flag.
Hoards of trial lawyers will now have the ability to file a suit in
any Federal court in the country claiming violations of the new,
vague conduct standard.

Additionally, there is uncertainty regarding the validity of the
FCC’s order itself, which has already been challenged in court. The
last time the FCC acted in this area, it took over 3 years for the
courts to largely invalidate the FCC’s net neutrality rule.

Chairman Wheeler told other congressional Committees that the
order does not allow the FCC to regulate rates. Chairman Wheeler
further argues that his commission will set precedent that will
make it more difficult for future commissions to regulate rates. Yet,
it is this very commission that has overturned decades of precedent
to categorize Internet service under Title II. Obviously, precedent
does not carry much weight at the FCC.

Furthermore, it increasingly appears that the FCC changed its
proposed order under political influence, rather than independ-
ently. In the words of Commissioner Pai, “Why is the FCC chang-
ing course? President Obama told us to do so.”

Finally, the public did not receive adequate notice of the final
rule as required by the Administrative Procedure Act. Nearly every
facet of the final rule is distinguishable from the proposed rule, and
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many aspects of the final rule did not receive even a single mention
in the proposed rule.

The Internet that existed before this FCC order was dynamic,
competitive, open, and free. By raising costs, imposing a heavy reg-
ulatory burden, introducing regulatory uncertainty, and instituting
government meddling into nearly every aspect of the Internet, the
FCC will seriously undermine the competitive nature of the Inter-
net. Barriers to entry will rise. Smaller rivals will be forced to exit.
And consolidation will likely ensue.

Given these fundamental changes to the Internet, one would ex-
pect widespread documented abuses. Yet, within its 300-plus page
order, the FCC does not point to a single example of actual anti-
competitive conduct occurring on the Internet. Four million Ameri-
cans wrote the FCC asking it to protect and promote an Open
Internet. The FCC turned a deaf ear and delivered the most heavy-
handed regulatory regime imaginable.

The FCC has destroyed the city in order to save it.

I look forward to hearing today’s testimony on how the FCC’s
order will impact the future of competition on the Internet, and I
now am pleased to yield to the Ranking Member of the Committee,
the gentleman from Michigan, Mr. Conyers, for his opening state-
ment.

Mr. CoNYERS. Thank you, Mr. Chairman, for your views.

Now, the full Committee of Judiciary has a central role in study-
ing the issue of net neutrality, and, more generally, competition on
the Internet. As the Committee considers today the specific ques-
tion of what impact the Federal Communication Commission’s lat-
est Open Internet order has on competition and innovation, we
should keep several factors in mind.

To begin with, whatever approach one uses to ensuring an Open
Internet inaction is not an option. There are real threats to net
neutrality. And as I have observed earlier at hearings in 2008,
2011, 2014, there are many areas in the United States where con-
sumers have the choice of only one or two broadband Internet serv-
ice providers. As a result, these providers effectively function as
monopolies or duopolies.

In turn, their control over the broadband access market can re-
sult in differential treatment of content, depending on how much
a content provider pays, whether the broadband provider also of-
fers competing content, or if any other financial incentive for dis-
criminating for or against given content were present.

These concerns I have expressed before and have only become
more problematic since then, particularly in light of further acqui-
sition by broadband providers that may result in even less con-
sumer choice, less innovation, higher costs, more power in the
hands of these few broadband providers.

In light of this threat, I commend the Federal Communications
Commission and its leadership for its work in crafting a strong set
of rules for ensuring an Open Internet. Congress has created the
FCC to develop the specialized expertise to properly regulate the
complex telecommunications industry in the service of public inter-
est.

After a lengthy rulemaking period, during which almost 4 million
Americans and all industry stakeholders made their voices heard
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on this issue, the FCC has fulfilled that mandate with respect to
preserving and promoting an Open Internet. Rules to address net
neutrality have the benefit of addressing potential threats to an
Open Internet before they fully materialize.

Additionally, having a set of best practices enshrined in rules
would provide certainty for industry. The FCC’s net neutrality
rules, therefore, must be given an opportunity to take root.

So I am pleased that the FCC’s Open Internet order contains key
provisions that I and others have long called for and that will help
protect competition. They include a rule preventing broadband pro-
viders from Dblocking Internet access; from imposing paid
prioritization of Internet traffic; also a restriction prohibiting any
other practices that unreasonably interfere with or disadvantage
users’ ability to access broadband service or lawful content applica-
tions or services; and a requirement mandating disclosure to users
of information concerning network management practices and any
terms, conditions, or limitations on the broadband service itself.

These measures are critical to protecting the virtuous cycle of in-
novation, which net neutrality fosters, and which ensures both
competition and innovation among broadband and content pro-
viders to the ultimate benefit of consumers.

Finally, enforcement of existing antitrust law as the exclusive or
primary means of ensuring an Open Internet would be insufficient.

Under the current antitrust law, there is relatively little that
regulators can do outside the merger review context to address the
conduct of a regulated industry, such as broadband Internet serv-
ice, with respect to enforcing net neutrality principles.

Through a series of decisions, the Supreme Court has limited the
potential to successfully pursue claims under the Sherman Anti-
trust Act with respect to net neutrality. Moreover, exclusive reli-
ance on antitrust enforcement is simply insufficient.

While having the benefit of a more nuanced and fact-specific ap-
proach to the problem, antitrust enforcement alone, I am sorry to
say, would also be a cumbersome, more limited, more resource-in-
tensive, and after-the-fact way to develop a regulatory regime for
net neutrality.

Another potential approach would be for the Federal Trade Com-
mission to use its authority under Section 5 of the Federal Trade
Commission Act to stop unfair methods of competition. Although I
hold an expansive view of Section 5, to the extent that this ap-
proach goes beyond the scope of the Sherman Act or other antitrust
laws, it would be very controversial, as some of my friends here in
the Committee would be the first to note.

So finally, moreover, antitrust law is not sufficiently broad in
scope, as it fails to address the noneconomic goals of net neutrality,
including the promotion of innovation, and the protection of free
speech and political debate.

That is why the former Chairman of this Committee, a Repub-
lican, and Zoe Lofgren from California and I, all three of us intro-
duced a bipartisan piece of legislation going back to 2006 to
strengthen antitrust law to address net neutrality, in part because
the FCC was doing too little at that time, in my view.

So I do not have that concern with the FCC’s latest Open Inter-
net order. Rather, I congratulate them on their good work. And I
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welcome all of our witnesses, especially the chairman of FCC him-
self, to join in this discussion this afternoon.

And I thank you, Mr. Chairman, for the time.

Mr. GOODLATTE. Thank you, Mr. Conyers.

And without objection all other Members’ opening statements
will be made a part of the record.

We welcome our very distinguished panel today. And if you
would all rise, I will begin by swearing in the witnesses.

Do you and each of you swear that the testimony that you are
about to give shall be the truth, the whole truth, and nothing but
the truth, so help you God?

Thank you very much.

Let the record reflect that all of the witnesses responded in the
affirmative.

Tom Wheeler is the current chairman of the Federal Communica-
tions Commission. Prior to his appointment to the commission by
President Obama, Chairman Wheeler was involved in tele-
communications as a policy expert, advocate, and businessman. He
has worked in senior positions at two technology investment com-
panies, founded a technology company, and served as president and
CEO at both the National Cable Television Association, and the
Cellular Telecommunications and Internet Association. Chairman
Wheeler earned his undergraduate degree from the Ohio State Uni-
versity.

Ajit Pai currently serves as an FCC Commissioner. Prior to his
appointment to the commission by President Obama, Commissioner
Pai1 held several positions within the FCC’s Office of General Coun-
sel, including as Deputy General Counsel.

Before joining the FCC, Commissioner Pai worked in both the
public and private sectors. He was a communications law partner
at the firm Jenner & Block, associate general counsel at Verizon,
a trial attorney in the Antitrust Division of the Department of Jus-
tice, and chief counsel to a Senate Judiciary Subcommittee, and a
clerk for Judge Feldman in the District Court of the Eastern Dis-
trict of Louisiana.

Commissioner Pai earned his undergraduate degree with honors
from Harvard University, and his law degree from the University
of Chicago, where he was an editor of the law review.

Joshua Wright currently serves as a commissioner to the Federal
Trade Commission. Prior to his appointment to the commission by
President Obama, Commissioner Wright was a professor at George
Mason University School of Law and held a courtesy appointment
in the Department of Economics. He is a leading scholar in anti-
trust law, economics, and consumer protection, and has published
more than 60 articles and book chapters, coauthored a leading
casebook, and edited several book volumes focusing on these issues.

Commissioner Wright is currently on his fourth stint at the FTC,
having previously served in both the Bureau of Economics and Bu-
reau of Competition.

Commissioner Wright earned his undergraduate degree with
honors from the University of California, San Diego, and his law
degree and Ph.D. from UCLA.

Terrell McSweeny currently serves as commissioner to the FTC.
Prior to her appointment to the commission by President Obama,
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Commissioner McSweeny served as chief counsel for the Competi-
tion Policy and Intergovernmental Relations Department within
the Antitrust Division of the Department of Justice. Commissioner
McSweeny previously served as senior adviser to President Obama
and Vice President Biden, deputy chief of staff to then-Senator
Biden, and counsel to the Senate Judiciary Committee. She also
worked in private law practice at the firm O’Melveny & Myers.

Commissioner McSweeny earned her undergraduate degree from
Harvard University, and her law degree from Georgetown Univer-
sity School of Law.

All of your written statements will be entered into the record in
their entirety, and we ask that each of you summarize your testi-
mony in 5 minutes or less. To help you stay within that time, there
is a timing light on your table. When the light switches from green
to yellow, you have 1 minute to conclude your testimony. When the
light turns red, that is it, time is up. It signals that your 5 minutes
have expired.

Chairman Wheeler, we are very appreciative of your being here
today. You are welcome to begin the testimony. You may want to
push the button on that and pull the microphone closer.

TESTIMONY OF THE HONORABLE TOM WHEELER, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Mr. WHEELER. As you said, Mr. Chairman, I did not go to law
school, but I have built companies, met payrolls, and created jobs,
and it is from that perspective that I would like to address the
issues today.

The widespread use of the Internet exists because of decisions of
the FCC decades ago that restrained the power of the dominant
telecommunications network operator. To take one example that
was important in my education as an entrepreneur, FCC regula-
tions enabled open access for the modems that powered the early
use of the Internet. There would have been no AOL without the
FCC’s openness mandate, for instance.

The whole Open Internet debate burst into the public conscious-
ness when a Republican-led FCC took action against Comcast for
degrading the delivery of content. The decision was overturned in
court.

That led to the 2010 Open Internet rules. These, too, were chal-
lenged, and the court remanded them to the agency because the
commission imposed common carrier-like requirements on activities
previously characterized as information services.

Nonetheless, the court upheld the commission’s power to protect
the Open Internet and observed, “Broadband providers represent a
threat to Internet openness.”

This observation is not academic theory. It was my real-life expe-
rience as an entrepreneur. I was part of a new pay-per-view video
service. When we would seek to get on a cable system, the first
question the cable operator would ask is, what is our cut? Access
had to be purchased.

Likewise, when I was a venture capitalist in the early days of
mobile data, the only way a wireless carrier would let an applica-
tion provider on his network was for a cut of the revenue. Again,
access had to be purchased.
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When internet protocol allowed consumers to leap these walled
gardens, the ISPs sought to use their position as network gateways
to their advantage.

Congressional leaders such as Representatives Walden and
Upton, and Senator Thune, as the chairs of the FCC’s authorizing
Committees, introduced legislation banning blocking, throttling,
and paid prioritization. Our order has a similar ban, as well as es-
tablishing that, in the future, ISPs cannot act to hurt consumers
or innovators, a determination the FCC would make on a case-by-
case basis, not by broad prescriptive regulations.

We took a businesslike approach in our report and order. It was
patterned on the regulation the wireless industry asked for in
1993, and which has proven so successful, Title II status and the
forbearance from the old parts of Title II that don’t apply to the
new circumstances. And it is an approach that worked.

When, for instance, the big wireless carriers refused to let voice
customers of smaller carriers roam on their networks, it was a Re-
publican-led FCC that in 2007 invoked Title II to mandate open ac-
cess.

Finally, allow me to quickly reflect on the allegation that our
order creates business-threatening uncertainty. When Title II was
applied to broadband DSL in the late 1990’s and early 2000’s, it
didn’t chill investment. The network industry invested more than
it had before or since.

Similarly, during the 4 years the 2010 Open Internet rules were
in place, broadband capital investment increased steadily, topping
out at almost $70 billion annually. It is no wonder, therefore, that
Sprint, T-Mobile, Frontier Communications, Google Fiber, Cable
Vision, along with hundreds of small rural phone companies and
the small competitive wireless companies, all say they can build
their business within Title II.

Even behemoths like Comcast, AT&T, and Verizon, who opposed
what we did, continued to invest in their networks even knowing
the rule was coming. In fact, AT&T and Verizon did so very dra-
matically in the recent AWS-3 spectrum auction.

There would be, however, a serious casualty of uncertainty were
no Open Internet rules in place, the innovators who need to know
that they will be able to get on the networks owned by Comcast
and AT&T and Verizon.

Openness without fear of pay-to-play is the key to innovation.
Similarly, if investors believe their capital will be siphoned off by
the big network providers or, worse, the companies won’t be able
to reach consumers, investment capital will dry up.

I recognize the propensity of this issue to dance on the heads of
legal pins. In reality, however, this issue is simply about whether
those who operate networks will be the rule-makers or whether
consumers and innovators will have the security of knowing that
the network operators will not be able to misuse their position.

Thank you again for this opportunity. I look forward to your
questions.

[The prepared statement of Mr. Wheeler follows:]
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Chairman Goodlatte, Ranking Member Conyers, and distinguished members of the
Committee, | appreciate the opportunity to discuss the FCC’s Open Internet Order from the
perspective of a business person. Tdid not go to law school, but T have built companies, met

payrolls, and created jobs. It is from that perspective that I'd like to address the issues today.

Widespread use of the Internet exists because of decisions of the FCC decades ago that
restrained the power of the dominant telecommunications network operator. To take one
example that was important in my education as an entrepreneur, FCC regulations enabled open
access for the modems that powered the early use of the Internet. There would have been no

AOL without the FCC’s openness mandate.

The whole Open Internet debate burst into the public consciousness when a Republican-
led FCC took action against Comcast for degrading the delivery of content. That decision was

disallowed by the court.



That led to the 2010 Open Internet rules. These, too, were challenged and the court
remanded them to the agency because the Commission imposed common carrier-like
requirements on activities previously characterized as “information services.” Nonetheless, the
court upheld the Commission’s power to protect the Open Internet and observed: “Broadband

providers represent a threat to Internet openness.”

This observation is not academic theory. 1t was my real-life experience as an

entrepreneur.

I was part of a new pay-per-view video service. When we’d seek to get on a cable system
the first question the cable operator would ask was “what’s our cut?” Access had to be
purchased. Likewise, when | was a venture capitalist in the early days of mobile data, the only
way a wireless carrier would let an application provider on its network was for a cut of the
revenue. Again, access had to be purchased. When Internet Protocol allowed consumers to leap
these walled gardens, the ISPs sought to use their position as network gateways to their

advantage.

Congressional leaders such as Representatives Walden and Upton and Senator Thune, as
the chairs of the FCC’s authorizing committees, introduced legislation banning blocking,
throttling and paid prioritization. Our Order has a similar ban, as well as establishing that in the
future ISPs cannot act to hurt consumers or innovators; a determination the FCC would make on

a case-by-case basis, not by broad prescriptive regulations.
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We took a business-like approach in our Report and Order. Tt was patterned on the
regulation the wireless industry asked for in 1993 and which has proven so successful: Title IT
status and forbearance from old parts of Title 11 that don’t apply to the new circumstances. And
it is an approach that worked. When, for instance, the big wireless carriers refused to let the
voice customers of smaller carriers roam on to their networks, it was a Republican-led FCC that

in 2007 invoked Title TT to mandate open access.

Finally, allow me to quickly reflect on the allegation that our Order creates business-
threatening uncertainty. When Title IT was applied to broadband DSL in the late “90s and early
2000’s, it didn’t chill investment: the network industry invested more than it had before or since.
Similarly, during the four years the 2010 Open Internet rules were in place, broadband capital

investment increased steadily, topping out at almost $70 billion amnually.1

No wonder Sprin‘c,2 T-Mobile,® Frontier Communications,* Google Fiber,’ Cablevision,®
along with hundreds of small rural phone companies,” and the small competitive wireless
companies® all say they can build their businesses within Title TL. Even behemoths like Comcast,
AT&T and Verizon who oppose what we did continued to invest in their networks even knowing

the rule was coming. In fact, AT&T and Verizon did so very dramatically in the AWS-3 auction.

There would be, however, a serious casualty of uncertainty were no Open Internet rules
in place: the innovators who need to know they will be able to get on the networks owned by
Comcast, AT&T and Verizon. Openness without fear of pay-to-play is the key to innovation.
Similarly, if investors believe their capital will be siphoned off by the big network providers, or

worse, their companies won’t be able to reach consumers, investment capital will dry up.
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T recognize the propensity to dance on the head of legal pins on this issue. In reality,
however, this issue is simply about whether those who operate networks will be the rule-makers,
or whether consumers and innovators will have the security of knowing that the network

operators will not be able to misuse their positions.

Thank you again for this opportunity to testify. I welcome your questions.
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% Shalini Ramachandran & Michael Calia, Cablevision CEQ Plays Down Business Effect of FCC Proposal, Wall
Street Journal (Feb. 25, 2015) (quoting Cablevision CEO James Dolan, “we don’t see at least what the Chairman has
been discussing as having any real elfect on our business™), hitp://www.wsj.com/articles/cablevision-nel-ncutralily -
[cc-proposal-carnings-subscribers-1424872198.

? Shirlcy Bloomficld, CEO, NTCA—The Rural Broadband Association, Net Newsrality: Looking Back and Getting
Ready Jor Many Months Ahead (Feb. 25, 2015) (*So, as (he track records of RLECs make clcar, Title I1 can provide
a usclul framework and docs not nced (o be an impediment to investient in and ongoing opcration of broadband
nctworks”), hitp://www.ntca.org/2015-press-relcases/net-neulralily -looking-back-and-gelting-rcady-for-many-
months-ahcad.html.

¥ Steven Berry, CEO, CCA, Statement on Net Neutrality (Feb. 26, 2015) (*CCA supporis an open Inlernet lor
compelitive carricrs and consumncers alike. As long as the FCC |allows nctwork management (lexibility and
preserves universal service mechanisms|, CCA will not object.”), hitp://cornpetitivecarricrs.org/press/rca-press-
rclecases/cea-stalement-on-nel-neutrality/9117115,



12

Mr. GOODLATTE. Thank you, Chairman Wheeler.
Commissioner Pai, welcome.

TESTIMONY OF THE HONORABLE AJIT PAI, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. PAL. Thank you, Mr. Chairman. Chairman Goodlatte, Rank-
ing Member Conyers, Members of the Committee, thank you for in-
viting me to testify today. I appreciate the opportunity to share
with you my views on one of the most important regulatory deci-
sions in recent history, the FCC’s decision to regulate the Internet.

Put simply, Title II Internet regulation is a solution that won’t
work to a problem that doesn’t exist.

First, the Internet isn’t broken. There was nothing for the FCC
to fix. Indeed, the Internet ecosystem in the United States is the
envy of the world. Nonetheless, the FCC decided to treat
broadband as a public utility. In so doing, it erased a bipartisan
consensus dating back to the Clinton administration that the Inter-
net should be unfettered from government regulation.

Second, the FCC’s Title II solution isn’t narrowly tailored to solve
even the hypothetical net neutrality problem. It goes far beyond
that by adopting a broad and general Internet conduct standard
rule, by threatening Internet service providers with rate regulation,
by claiming authority to regulate Internet interconnection, and by
applying a variety of Title II provisions that have nothing to do
with net neutrality.

All of this regulation will be a raw deal for consumers. It will
mean higher broadband prices, lower broadband speeds, fewer
service plan choices, and less competition in the broadband market-
place.

Now let me focus on that last point, since antitrust teaches that
robust competition is the best way to protect consumer welfare.
Title IT will reduce competition among Internet service providers.
Monopoly rules designed in the monopoly era will inevitably move
us in the direction of a monopoly. Thousands of smaller ISPs don’t
have the means to withstand a regulatory onslaught.

This isn’t just my view. The President’s own Small Business Ad-
ministration admonished the FCC that its proposed rules would
unduly burden small businesses.

Unsurprisingly, small ISPs are worried. One-hundred-forty-two
wireless ISPs said the FCC’s new rules “would likely force us to
raise prices, delay deployment expansion, or both.” Twenty-four of
the country’s smallest ISPs, each with fewer than 1,000 customers,
told us that Title IT “will badly strain our limited resources.” And
43 government-owned broadband providers told the FCC that Title
II will “risk serious harm to our ability to fund and deploy
broadband without bringing any concrete benefit for consumers or
edge providers.” These are joined by many other companies, big
and small.

In sum, the FCC’s Title II regulations not only address a non-
existent problem in the marketplace, they will actually harm con-
sumers by limiting their broadband choices.

Even if there were evidence of anticompetitive behavior, anti-
trust would provide the appropriate framework for addressing this
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problem. The scalpel of antitrust, not the sledgehammer of Title II,
is the best guarantor of consumer welfare.

The Department of Justice and the Federal Trade Commission
are quite capable of vindicating the public interest by investigating
and, as appropriate, prosecuting business practices that threaten
competition. These authorities are likely to be more effective than
applying Title II.

For one thing, the FCC’s order goes far beyond bright-line rules.
It adopts vaguely worded standards that are sure to mire the FCC
and the industry in novel, free-ranging, and expansive proceedings.

For another thing, antitrust law focuses on the abuse of market
power, but the FCC’s Title II regulations presume that each and
every Internet service provider is, per se, an anticompetitive gate-
keeper. This view has no basis in economics or the agency’s record.
The notion that corporate behemoths like Facebook, Google, and
Netflix need to be protected from Main Street Broadband, an ISP
with four customers in Cannon Falls, Minnesota, is absurd.

Finally, antitrust allows the DOJ and the FTC to target the ac-
tual exercise of market power by dominant providers whenever it
presents a threat to online competition. In contrast, the FCC’s Title
II approach focuses solely on the conduct of ISPs, ignoring evidence
suggesting that startups face a greater and existing threat from a
different corner, dominant edge providers.

Twitter’s recent blocking of Meerkat, detailed in my written testi-
mony, is just one example.

For these and other reasons, I believe that the FCC’s heavy-
handed Internet regulations will reduce competition and harm con-
sumers. Antitrust enforcement would be a far superior approach.

Chairman Goodlatte, Ranking Member Conyers, Members of the
Committee, thank you once again for allowing me to testify. I look
forward to answering your questions and to working with you and
your staff in the time to come.

[The prepared statement of Mr. Pai follows:]
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STATEMENT OF AJIT PAI
COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION
BEFORE THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY

“WRECKING THE INTERNET TO SAVE IT?
THE FCC’S NET NEUTRALITY RULE”

MARCH 25, 2015

Chairman Goodlatte, Ranking Member Conyers, and Members of the Committee, thank vou for
inviting me to testify today. I appreciate the opportunity to share with you my views on one of the most
important regulatory decisions in recent history: the Federal Communications Commission’s decision to
regulate the Internet.

As background, I began my carcer as an antitrust lawyer. Between 1998 and 2001, I'served as an
Honors Program attomcy in the U.S. Department of Justice’s Antitrust Division, working in the then-
Telecommunications Task Force. Later, while working in the private sector between 2001 and 2003, I
had the opportunity to handle a variety of antitrust matters.

1. Title II is a Solution That Won’t Work for a Problem That Doesn’t Exist

Let me start by offering what should be a universally shared proposition: A federal agency
should adopt industry-wide regulations only when (1) there is evidence of an existing industry-wide
problem, such as market failure or rampant anticompetitive behavior, and (2) the regulatory solution is
narrowly tailored to solve that problem. In this case, however, the FCC failed both tests. Put simply,
Title IT Intemet regulation is a heavy-handed solution that won’t work for a problem that doesn’t exist.

Firsr, T'll address the lack of an industry-wide problem. The FCC’s Order itself confinms a basic
truth: The Internct isn’t broken. There was nothing for the FCC to fix. Indeed, the Intemct ccosystem in
the United States is the envy of the world.

Tt is striking how thin the factual foundation for the Order is. A small TSP in North Carolina
allegedly blocked VoIP calls a decade ago. Comcast capped BitTorrent traffic to ease upload congestion
cight ycars ago. Apple introduced FaccTime over Wi-Fi first, cellular networks later. Examples this
picayunc and stalc arc hardly cnough to justity regulating the entirc broadband industry in 2015, A
federal court complaint this weak would not survive a motion to dismiss.

In lieu of facts, the Order parades a number of hypothetical horribles. “[Blroadband providers
have both the incentive and the ability to act as gatekeepers.” They have “the potential to cause a variety
of other negative externalitics that hurt the open nature of the Internct.” They have “the incentive and
ability to engage in paid prioritization” or other “consumer harms.” The common thread linking these
and countless other examples 1s that thev simply do nof exist. They're theorized harms that haven’t
matcrialized in this increasingly competitive cnvironment.

Nonctheless, the FCC reclassificd Internct scrvice providers as common carriers and broadband
Internet access as a telecommunications service. In so doing, it erased a bipartisan consensus dating back
to the Clinton Administration that the Internet should be unfettered from government regulation. And it
adopted conduct-based Internct regulations (broadband providers can’t block Internct traffic, throttle
traffic, or engage in “paid prioritization” of traffic) that are chasing phantoms. Internet service providers
do not block lawful content of consumers” choosing. They don’t throttle applications. They don’t offer
paid prioritization or “fast lanes.”

Second, the FCC’s Title 11 solution isn’t narrowly tailored to solve even the hypothetical nct
ncutrality problem. If the FCC were solcly interested in preventing ISPs from cver blocking, throttling, or
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cngaging in paid prioritization, then the agency would have had no need to adopt the expansive
regulations it did.' It would have been unnecessary, for example, for the FCC to adopt a broad and
general “Internet conduct” rule, threaten Internet service providers with rate regulation, claim authority to
regulate Intemet interconnection, and apply a varicty of Title II provisions that have nothing to do with
net neutrality now or in the all-too-soon future.

The result of this pervasive regulation? Higher broadband prices, lower broadband speeds, fewer
service plan choices, and less competition in the broadband marketplace. That’s a raw deal for
consumers.

Let me focus on that last point, since antitrust tcaches that robust competition is the best way to
protect consumer welfare: Title IT will reduce competition among Internct scrvice providers.”

Reclassifving broadband, applying the core of Title II rules, and half-hcartedly forbearing from
applving the rest “for now™ or “at this time” (as the Order suggests) will drive smaller competitors out of
business and leave the rest in regulatory vassalage. Monopoly rules designed for the monopoly era will
incvitably move us in the direction of a monopoly. In that regard, this plan is little more than a Kingsbury
Commitment for the digital age.”

Today there are thousands of smaller Internet service providers—wireless Internet service
providers (WISPs), smalltown cable operators, municipal broadband providers, electric cooperatives, and
others—that don’t have the means or the margins to withstand a regulatory onslaught. Imposing on
competitive broadband companies the rules designed to constrain the continent-spanning Bell telephone
monopoly will do nothing but raise the costs of doing business. Smaller, rural competitors will be
disproportionately affected, and the FCC’s decision will diminish competition—the best guarantor of
consumecr welfarc.

This isn’t just my view. The President’s own Small Busincss Administration admonished the
FCC that its proposed rules would unduly burden small businesses. The SBA urged the FCC to
“address[] the concems raised by small businesses in comments™ and “exercise appropnate caution in
tailoring its final rulcs to mitigatc any anti-competitive pressurc on small broadband providers as well.”™
The FCC ignores this admonition by applying heavy-handed Title Il regulations to each and every small

! See Fulian Hattem and Mario Trujillo, “OVERNIGHT TECH: FCC aims to close auction loophole,” The Hill (Mar.
18, 2015) (quoting Eric Schmidl(, Exccutive Chairman of Google, Inc. as saying “As a gencral rule, less regulation is
beller. . . . So the problem with where we are now is (rying to ligurc out where (he harms arc and we have benelited
from essential govermment staying out of the Internet and 1I'm worricd thal we're now on a path starting (o regulate
an awlul lot ol things on the Internel.”™), available at hitp:/thchill.com/policy/technology/overnights/236202-
overnight-lech-lee-plans-to-combal-auction-loophole.

* This is just one of the ways in which consumers will be harmed by the application of Title II to the Internet. T
detail the other negative effects—higher broadband prices, lower broadband speeds, fewer service plan choices, and
more—in my dissent from the Order. See Dissent at 5-10 (Feb. 26. 2015), available at hitp://bit.ly/1xVeDDs.

* The Kingsbury Commitment was the 1913 agreement between the Justice Department and AT&T that essentially
allowed (he company to monopolize the (clephone market under the mantra “onc policy, onc system, and universal
service.” With the market subject 1o oncrous common carrier regulations, independent competitors—and with them
competition—became extinct. See Remarks of FCC Commissioner Ajit Pai at TechFreedom’s Forum on the 100th
Anniversary of the Kingsbury Commitment (Dee. 19, 2013), available at hitp://go.usa.gov/3cKdk.

* Small Business Administration Office of Advocacy, Fact Sheet: Advocacy Submits Comments to the Federal
Communications Commission regarding Small Business Engagement and Regulatory Flexibility Act Compliance,
http://go.usa.gov/3cKdP (Sept. 25, 2014); Letter from Winslow L. Sargeant, Ph.D., Chief Counsel. Office of
Advocacy, U.S. Small Business Administration, to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 13-
5. 12-353, WC Docket Nos. 05-25, 10-90, RM-10593 (Sept. 25, 2014), available at http://go.usa.gov/3cKsm.



16

broadband provider as if it were an industrial giant. As a result, small providers will be squeczed—
perhaps out of business altogether. If they go dark, consumers they serve will be thrown offline.

Unsurprisingly, small Internet service providers are worried. I heard this for myself at the Texas
Forum on Internet Regulation, which T convened in October 2014, One of the panelists, Joe Portman,
runs Alamo Broadband, a WISP that serves 700 people across 500 square miles south of San Antonio. As
he put it, his customers “had very limited choices for internet service before we came along. The big
names, the telcos and cable companies, when it comes to rural areas such as the areas we serve don't see
the value and won’t invest the capital (at least if it’s their money) to build infrastructure and bring service
to the people that live there. We, and thousands others like us, have found a way to do it.”™

Mr. Portman thinks Title ITis “pretty much a terrible idea.” His staff “is pretty busy just dealing
with the loads we already carry. More staff to cover regulations means less funds to run the network and
provide the very service our customers depend on.” In his view, Title II will just impede broadband
deployment.

Numerous WISPs told the FCC they agreed with him. These WISPs have deployed wircless
broadband to customers who often have no alternatives. They rely heavily on unlicensed spectrum, take
no federal subsidies, and often run on a shoestring budget with just a few people to run the business,
install equipment, and handlc scrvice calls. They have no incentive and no ability to take on commereial
giants like Netflix. And they say the FCC’s new “regulatory intrusion into our busingsscs . . . would
likely force us to raise prices, delay deployment expansion, or both.™

The FCC also heard from dozens of the country’s smallest Internet service providers, each with
fewer than 1,000 residential broadband customers. The largest, FamilyView Cablevision, has just 900
customers in Pendleton, South Carolina. The smallest, Main Strect Broadband, has just four—four!—
residential customers in Cannon Falls, Minnesota. These companies told us that Title I1 “will badly strain
our himited resources™ because these Intemet service providers “have no in-house attomeys and no budget
linc items for outside counscl” and the “rules of the road . . . could change anytime the issucs an advisory,
rules on a complaint, or adopts new rules. To subject small and medium-sized ISPs to such a regime, no
less the very smallest of ISPs, is simply unreasonable.”’

Even government-owned broadband projects think Title 1T is a tremendous mistake. Forty three
of them flatly told the FCC that “there is no basis for the Commission to reclassify our Internet scrvice for
the purpose of imposing any Title Il common carrier obligations.”™ They continued, “Title II regulation
will undermine the business model that supports our network, raises our costs and hinders our ability to
further deploy broadband.” Their closing was a stinging rebuke to those who argue that Title I is

harmless to those providers who don’t harm consumers:

s Testimony of Joe Portman President and Founder. Alamo Broadband Inc., Elmendorf, Texas. at the Texas Forum
on Inicrnet Regulation, at 1 (Oct. 21, 2014), available at hilp://go.usa.gov/3cpPe.

% Letter from Dustin Surran, Aerux.conL Castle Rock. Colorado, Bryan Robinson, Affordable Internet Solutions,
Waverly, Nebraska, and 140 other WISPs to the Honorable Thomas Wheeler, Chairman. FCC, GN Docket No. 14-
28 (Feb. 19, 2015), available at http://go.usa.gov/3c8rH.

? Letter from Robert J. Dunker, Owner/President, Atwood Cable Systems, Inc., Atwood, Kansas, Richard A. Nowak,
Owncer/President, Bellaire TV Cable Company, Bellaire, Ohio, and 22 other small 1SPs (o the Honorable Thomas
Wheeler, Chairman, FCC, GN Docket Nos. 14-28, 10-127 (Fcb. 17, 2013), available at hilp://go.usa.gov/3cpPw.

® Letter from Randy Darwin Tilk, Utility Manager, Alla Municipal Broadband Communications, Alla, lowa, Loras
Hemig, City Administrator, Bellevue Municipal Cable, Bellevue, lowa, and 41 other municipal ISPs to the
Honorable Thomas Wheeler, Chairman, FCC, GN Docket Nos. 14-28, 10-127, at | (Feb. 10, 2015), available ar
http://bit.ly/IMmw89f.
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[W]c ask that you not fall prey to the facile argument that if smaller ISPs arc not blocking,
throttling, or discriminating amongst Internet traffic on their networks today, they have nothing to
fear because they will experience no harm under Title II regulation. The economic harm will
flow not from following net ncutrality principles, which we do today becausc we think it is
beneficial to all, but from the collateral cffects of a change in regulatory status that will trigger
consequences beyond the Commission’s control and risk serious harm to our ability to fund and
deploy broadband without bringing any concrete benefit for consumers or ¢dge providers that the
market is not alrcady proving today without the aid of any additional regulation.

It’s for these reasons that the Small Business & Entrepreneurship Council, a nonprofit
organization representing nearly 100,000 small businesses nationwide, wrote to us that Title Il “will
deeply erode investment and innovation, which will dramatically harm entrepreneurs and small
businesses.™ Similarly, the National Black Chamber of Commerce, the National Gay & Lesbian
Chamber of Commerce, the U.S. Hispanic Chamber of Commerce, and the U.S. Pan Asian American
Chamber of Commerce told us that “Forcing the Intemet into a Title II classification can only make it
more difficult for individuals to make the highcst and best usc of this important tool . . . . The last thing
small btllsjnesses in America need are more forms to fill out; more regulations to track; and more rules to
follow.”"*

In sum, the FCC’s Title 1T regulations not only address a non-existent problem in the marketplace.
They 11 actually harm consumers by limiting their broadband choices. As Justice Breyer has written,
“Regulation is viewed as a substitute for competition, to be used only as a weapon of last resort—as a
heroic cure reserved for a serious disease.”'' There was no indication of disease here, and even if there
were, Title IT1s no cure.

2.  The Best Guarantor of Consumer Welfare Online is Antitrust

Even if there were evidence of anticompetitive behavior in the broadband marketplace, antitrust
laws would providc the appropriate framework for addressing the problem. The scalpel of antitrust, not
the sledgehammer of Title 11 common-carrier regulation, is the best guarantor of consumer welfare online.

The U.S. Department of Justice’s Antitrust Division and the Federal Trade Commission are quite
capable of vindicating the public interest by investigating and, as appropriate, prosecuting business
practices that threaten competition. Under the “rule of reason,” the Department or FTC could pursuc
every (hvpothetical) broadband Internet access provider practice targeted in the FCC’s Order. For
instance, if an Internet service provider entered into a contractual arrangement with a content provider to
allow prioritized delivery of the content provider’s Internet traffic to the ISP’s customers. the government
could evaluate the arrangement under well-established principles on exclusionary vertical agreements.
This would be better for consumers than the FCC’s flat ban, which I believe is both unlawful (because
common carniage regulation has permitted different pricing for different services since the 1800s) and
unwise (because the economic literature makes clear that some exclusive vertical deals can promote
consumer welfare, a nuance the FCC’s rules reject out of hand).

Similarly, the Federal Trade Commission has authority under Section 5 of the Federal Trade
Commission Act to prohibit “[u]nfair methods of competition in or affecting commerce, and unfair or
deeeptive acts or practices in or affeeting commerce.”'> As FTC Commissioncr Maurcen Ohlhausen has

? Small Business & Entrepreneurship Council Comments at 2.
' National Black Chamber of Commerce et al. Comments at 2.

" Stephen G. Breyer, “Antitrust, Deregulation, and the Newly Liberated Marketplace,” 75 Cal. L. Rev. 1005, 1007
(1987).

215U.8.C.§45.
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cxplained, Scction 5 “allows the FTC the prosccutorial flexibility to try to achicve the greatest social
welfare possible™ and allows a “flexible, normative, and rigorously fact-based approach to enforcement
[that] is a perfect fit for overseeing the dynamic businesses tied to the Internet. ! Particularly to the
extent that the FTC cndorses Commissioncr Joshua Wright's call to issuc guidclings on Section 5" —for
instance, by defining an “unfair method of competition™ to incorporate rulc-of-rcason principles—the
private sector would have much greater certainty and freedom to innovate than they would under the
FCC’s approach. Antitrust’s rulc of rcason, after all, has been developed by the courts over the course of
a century, whercas the FCC's ahistorical Internct conduct standard is so broad and vaguc that no onc
knows how it will be applied, leaving room for abuse by favored parties with insider influence.

Additionally, the application of Title Il to Internet service providers is likely to be less effective
than antitrust enforcement. For one thing, the meat of the Order isn’t the bright-line rules (which prohibit
practices no one uses) but instead labor-intensive, after-the-fact judgments based on individual
complaints. Whereas antitrust authorities can evaluate the competitive effects of a particular company’s
practice with dispatch given extensive experience, the FCC’s new standard has no precedent, and
inquirics arc likely to be free-ranging and cxpansive. Whercas antitrust complaints arc fow because good
actors know the safe harbors and there are tell-tale signs of wrongdoing, complaints may abound at the
FCC since no one knows what is permissible and what is prohibited. And whereas the antitrust focuses
on failures in a generally competitive market, the FCC has declarcd competition a failurc from the outset,
so the Commission will need to evaluate de novo whether the rates are just and reasonable for each of our
nation’s 4,462 ISPs.

l'or another thing, antitrust allows a focus on the abuse of market power, appropriately targeting
only actors that could have both the incentive and the ability to behave in an anticompetitive manner. By
contrast, the FCC’s Title Il regulations presume that each and every Internet service provider is per se an
anticompetitive gatekeeper against edge providers that must be restrained through heavy-handed, ex ante
rules. This view of the marketplace has no basis in economics or the agency’s record. The notion that
corporate behemoths like Netflix, Facebook, and Google need to be protected from Main Street
Broadband, with its four customers in Cannon Falls, Minnesota, is absurd.

lurther, and on a related note, the Order targets only one corner of the Internet economy—
ISPs—on the theory that at some timne in the future, such providers may impede innovation among
nascent edge providers. Yet the online cconomy is an ccosystem, and cvidence suggests that startups face
a greater, and existing, threat from a different corner: dominant edge providers.'” Antitrust authorities

" “Nel Neutrality vs. Net Reality: Why an Evidence-Based Approach (o Enforcement, And Not More Regulation,
Could Protect Innovation on the Web,” Engage, 82, 83 (Feb. 2013), available at http://1.usa.gov/1BnzwaP.

"4 «Seetion 5 Revisited: Time for the FTC (o Define (he Scope of Its Unfair Mcthods of Competition Authority™
(Feb. 26, 2015), available ot http://1 usa.gov/1Blwdrg,

13 For instance, two wecks ago, on only two hours’ notice, Twitter blocked a startup called Mcerkat—which allows
uscrs (o livestrearn vidco [rom a smariphonc—{rom accessing Twitler’s “social graph,” which cnabled Mecrkat
users to import their contacts from Twitter. See “Twitter Chokes Off Meerkat’s Access To Its Social Network,”
BuzzFeed News (Mar. 13, 2015), available ar http://ozfd.it/ ICRe9FZ. Coincidentally, just days before, Twitter
purchased a company that was a direct competitor to Meetkat. Many believe that Twitter’s decision will harm
Meerkat’s ability to compete. See, e.g., “Twitter cuts Meerkat off from its social graph just as SXSW gets started.”
The Verge (Mar. 13, 2015) (*[S]ome of the things that have made Meerkat compelling could degrade
significantly”), available at http://bit.1y/IFluCkL; Business Insider (Mar. 18, 2015) (“There’s no doubt that
Twitter's limitations have crippled Meerkat for now.”), available at http://tead bi/1GLyNVu. But because the
FCC’s Internel regulations do not extend (o edge providers, it would have no power lo cvaluate concerns in the app
developer community aboul possible anticompetitive conduct. See “Twitler’s Mcerkal crackdown reigniles
concerns among developers,” Mashable (Mar. 16, 20135), available af hitp://on.mash.to/1BuyU~V; ¢/ “Why Twiller
[aves #NciNeutralily,” Twitter Blog, available at hitps://blog.iwiller.com/2015/net-neulrality (“We strongly support
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have a mandatc to view the entire marketplace and target any bad actor, a far better outcome for
consumers than a myopic focus on [SPs.

Finally, the entire FCC Order itself is certain to be challenged in court, miring the agency in
litigation for a long, long time. Judging from recent experience—the FCC’s 2008 Comcast-BitTorrent
decision was voided in 2010, and its 2010 “Open Intemet” rules were vacated in 2014—and the
likelihood of Supreme Court review, the fate of'the FCC’s third attempt at Internet regulation may not be
resolved until the end of this decade.

For all of these reasons, I believe that the FCC’s heavy-handed Internet regulations will harm
consumers. Increased competition and antitrust enforcement would be a far superior option for protecting
consumer wclfarc.

* K K

Chairman Goodlatte, Ranking Member Conyers, and Members of the Committee, thank you once
again for inviting me to testify at this hearing. 1look forward to vour questions.

ensuring that such [FCC net neutrality] mles include prohibitions against blocking or throttling of sites and
services.™).
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Mr. GOODLATTE. Thank you, Commissioner Pai.
Commissioner Wright, welcome.

TESTIMONY OF THE HONORABLE JOSHUA D. WRIGHT,
COMMISSIONER, FEDERAL TRADE COMMISSION

Mr. WRIGHT. Thank you, Chairman. Chairman Goodlatte, Rank-
ing Member Conyers, Members of the Committee, thank you very
much for the opportunity to appear before you today. My name is
Josh Wright, and I am a commissioner at the Federal Trade Com-
mission.

Before diving into the FCC’s latest net neutrality regulation, I
want to make clear that the views I express today are my own and
do not necessarily reflect the views of the FTC or any other com-
missioner. My views are based upon my experience and expertise
as an academic economist, antitrust lawyer, and law professor re-
searching antitrust and regulation, and as a commissioner of the
FTC.

I want to begin by discussing net neutrality from an economic
perspective. The first relevant question to address in my view is
what market failure, if any, is the FCC trying to solve with net
neutrality regulation. Chairman Wheeler has expressed concern
that broadband providers are gatekeepers. There are gatekeepers
everywhere. Not all gatekeepers require regulation.

Starbucks is the gatekeeper to my all-important morning cup of
coffee, and the supermarket is the gatekeeper to your access to
Cheerios. A gatekeeper becomes an economic problem potentially
worthy of regulation only insofar as the broadband industry is ei-
ther a natural monopoly or otherwise exhibits meaningful monop-
oly power. The simple fact that there are multiple suppliers of both
wired and wireless broadband Internet render this justification of
regulation unpersuasive.

Nevertheless, fearing that any network discrimination by
broadband providers creates undue risks of competitive harm, net
neutrality proponents have argued for a one-size-fits-all prohibi-
tion. This categorical prohibition ignores the empirical economic re-
search that demonstrates plainly that contractual arrangements
between entities that occupy different links in the same supply
chain—in this case, Internet access providers and content pro-
viders—very rarely result in consumer harm.

Further, economists have long understood that these vertical re-
straints often and, indeed, overwhelmingly provide substantial ben-
efits for consumers. As one study from leading economists assess-
ing the state of empirical evidence on vertical contracts at issue
here says, “With few exceptions, the literature does not support the
view that these practices are used for anticompetitive reasons.”

Other surveys of the economic literature by prominent econo-
mists come to similar conclusions. So does the FTC’s investigation
of the broadband industry.

In my view, it is more than fair to say there is a general con-
sensus upon empirical economists on this point.

Surely, given the state of the economics literature and the FTC’s
own report, the FCC’s categorical prohibition is inappropriate and
likely to harm consumers.
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Now if the best economic evidence cannot possibly justify an out-
right ban on vertical restraints in the broadband industry, yet
there is some chance that vertical restraints can harm some
broadband consumers some of the time, then what should a regu-
latory agency like the FCC do? My answer is nothing, and the rea-
son is that antitrust law is exceptionally well-equipped to pick up
the slack.

Indeed, President Obama’s current regulatory czar and former
director of the FTC’s own Bureau of Economics, Howard Shelanski,
has noted that antitrust enforcement is often superior to broad reg-
ulation. This is because antitrust jurisprudence has evolved a high-
ly sophisticated rule of reason to adjudicate various types of
vertical arrangements by analyzing their cost and benefits to con-
sumers on a case-by-case basis.

Indeed, antitrust law initially adopted but ultimately and long
ago rejected a categorical prohibition of certain vertical restraints,
not unlike the FCC’s new prohibition on paid prioritization. The
FCC should learn from antitrust’s historical mistakes rather than
relive them.

I am quite confident that the antitrust regime, after more than
a century of developing expertise and applying it to rule of reason,
will be able to apply it to the broadband industry.

I will now turn from antitrust to the FTC’s other enforcement
priority, consumer protection. By reclassifying broadband Internet
providers as common carries under Title II, the FCC threatens to
strip the FTC of its jurisdiction to regulate broadband providers. I
believe reclassification under Title II will unequivocally harm con-
sumers by depriving them of the FTC’s activities in the broadband
sector.

Importantly, the FTC has certain enforcement tools at its dis-
posal that are not available to the FCC. Unlike the FCC, for exam-
ple, the FTC can bring cases in Federal district court and obtain
equitable remedies, such as consumer redress.

The FTC’s recent action against AT&T in Federal district court
involving failure to disclose throttling to consumers on unlimited
data plans and its settlement with TracFone, who agreed to pay
$40 million to the FTC for consumer redress to settle charges that
it deceived millions of consumers with its promise of unlimited data
service, are just two examples illustrating the consumer benefits
that will disappear with reclassification.

In my view and for the reasons discussed, I am confident that
a complete and economically rigorous cost-benefit analysis of the
FCC’s new regulation would reveal that it will harm competition
and leave consumers worse off than a regime focused upon anti-
trust.

Thank you for your time and for the invitation to testify. I am
happy to answer any questions.

[The prepared statement of Mr. Wright follows:]
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L. INTRODUCTION

Chairman Goodlatte, Ranking Member Conyers, and Members of the
Committee, thank you for the opportunity to appear before you today. My name is
Joshua Wright and I am a Commissioner at the Federal Trade Commission. I am
pleased to join you to discuss the Federal Communications Commission’s newest
regulation of the broadband sector. Before diving into the issucs, I want to make clear
that the views I express today arc my own and do not necessarily reflect the views of
the Federal Trade Commission or any other Commissioner.

Today I will discuss my belief that the FCC’s newest regulation does not make
sense from an economic perspective. By this [ mean that mean that the FCC’s decision
to regulate broadband providers as common carriers under Title I of the
Communications Act of 1934 will make consumers of broadband internet service worse
off, rather than better off. Central to my conclusion that the FCC’s attempts to regulate
so-called “net neutrality” in the broadband industry will ultimately do more harm than
good for consumers is that the FCC and commentators have failed to identify a problem
worthy of regulation, much less cumbersome public-utility-style regulation under Title

1Lt

! In addition, the FCC’s decision to regulate broadband providers under Title 11 is likely to increasce state
and local taxes for broadband consumecrs. See Robert Litan & Hal Singer, Outdated Regulations Will Make
CDHbMIHU’b Pay More for Broadband, PRO(,RJ:beVE PoLicy l\bTITUIJ: (Dec. 2014), available at
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Nevertheless, to the extent any threat to consumer welfare accrues as a result of
broadband providers contracting with content providers to provide preferential service,
it is my belief that the antitrust laws — and the federal agencies and private entities
empowered to enforce those laws — are exceptionally well-suited to handle any such
problems as they arise. Thesc first two points cstablish that the FCC’s decision to
regulate broadband providers under Title Il is both unnccessary and misguided.
Unfortunately, the decision will also have the troubling consequence of stripping the
FTC of jurisdiction to enforce its broad consumer protection laws against broadband
providers, depriving consumers of beneficial oversight.?

IL. Net Neutrality From an Economic Perspective

Before explaining why I believe antitrust enforcement is superior to net
neufrality in promoting consumer welfare in the broadband industry, it is worthwhile
first to discuss whether there are economic bases for regulating the broadband industry
at all. What market failure, if any, is the FCC trying to solve with net neutrality

regulations?

2 For additional discussion of the legal and cconomic issues concerning broadband competition, antitrust,
and net neutrality regulation, see Joshua D. Wright, Comm’r, Fed. Trade Comm’n, Net Neutrality Mects
Regulatory Economics 101, Remarks Before the Federalist Society’s Media and Telecommunications
Practice Group Event (Feb. 25, 2015); Joshua D. Wright, Broadband Policy & Consumer Welfare: The Case
for an Antitrust Approach to Net Neutrality Issues, Remarks at the Information Economy Project’s
Conference on US Broadband Markets in 2013 (Apr. 19, 2013); Thomas W. Hazlett & Joshua D. Wright,
The Law and Economics of Network Neutrality, 45 IND. L. REv. 767 (2012); Jonathan E. Nucchterlein, Antifrust
Oversight of An Antitrust Dispute: An Institutional Perspective on the Net Neutrality Debate, 7 |. TELCOMM. &
HiGH ToeH L. 20 (2009); Howard A. Shelanski, Network Neutrality: Regulating With More Questions Than
Answers, 6 ]. TELCOMM. & HICH TECH L. 23 (2007).
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Chairman Wheeler wrote in a recent article that “the fundamental problem [is] . .
allowing networks to act as gatekeepers.”? The word “gatekeeper” could have some
relevant economic meaning. It is important, however, to pin down exactly what we
think the Chairman means by the term. There are gatekeepers everywhere. Starbucks
is the gatckeeper to my morning cup of coffec and the supermarket is the gatckeeper to
your access to Cheerios breakfast cercal in the supermarket aisle? A gatckeeper
becomes an economic problem potentially worthy of regulation only when the
gatckeeper stands between consumers and the only source of a desirable good or
service. If consumers are able to get coffee from sources other than Starbucks, then
Starbucks will be unable to manipulate consumers’ access to coffee in a way that makes
consumers worse off because if it does, consumers are able to buy coffee from other
sources. In short, it is competition that ensures that firms supply consumers access to the
goods or services they want.
In other words, the “gatekeeper” issue identified by Chairman Wheeler is a
problem worthy of regulation only insofar as the broadband industry is a natural
monopoly or otherwise exhibits meaningful monopoly power - that is, the power to

artificially incrcasce market prices and decrcase market output. The simple fact that

3 Tom Wheeler, FCC Chairman Tom Wheeler: This Is How We Will Ensure Net Neutrality, WIRED.COM (Feb.
4, 2015), httpy/fwww. wired.com/2015/02/fcc-chairman-wheeler-net-neutrality/.

*Verizon v. FCC, 740 F.3d 623, 663-64 (D.C. Cir. 2014) (Silberman, |., dissenting) (Noting that “all retail
stores, for instance, are ‘gatekeepers.” The term is thus meaningful only insofar as the gatekeeper by
means of a powerful economic position vis-a-vis consumers gains leverage over suppliers.”).
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there are multiple suppliers of both wired and wireless broadband internet renders this
justification of regulation unpersuasive® The “gatekeeper” justification for broad-
sweeping net neutrality regulation cannot possibly justify those regulations because no
broadband provider can be viewed as a gatekeeper to anything when there is viable
competition from other broadband providers.

On the other hand, it could be that the desire “to preserve the internet as an open
platform for innovation and frce cxpression” reflects a concern about cxternalitics
rather than about natural monopoly or monopoly power morc generally.  Indeed,
Chairman Wheeler has touted that the latest net neutrality regulation will “ban paid

"y

prioritization, and the blocking and throttling of lawful content and services.”” Perhaps
the concem is that the broadband provider and the content provider do not internalize
all the costs associated with a contractnal arrangement through which the content

provider pays the broadband provider for priority use of the network. The argument

would seem to be that there is some social interest in egalitarian access to all broadband

5 See id. at 662-667 (Silberman, |., dissenting) (explaining that the FCC failed to undertake analysis of
whether broadband providers had market power in individual markets and noting that “[t]he
Commission apparcntly wanted to avoid a disciplined inquiry focused on market power.”).

¢ See Timothy |. Brennan, Network Neutrality oy Minimum Quality? Barking Up the Wrong Tree — and Finding
the Right One, CPI CHRONICLE (Mar. 2012) (“The relevant market failure is not insufficient competition but
failure to recognize the network externality in the broadband environment: the value of internet access to
a content supplier depends upon its viewers’ ability to access links in its content. This market failure
does not justify full net neutrality, in particular a non-discrimination rule. Tt does suggest a minimum
quality standard ... "),

7 Wheeler, supra note 3.
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providers’ networks — in effect a one-size-fits-all contract between broadband providers
and content providers — and that we cannot trust the marketplace to reach this outcome
without regulatory intervention.

An argument that the broadband market ought to be regulated because of
externalitics not captured in the bargains between broadband providers and content
companics may be economically coherent, but it lacks any basis in fact. At this point,
the problems associated with giving certain content providers preferential access to the
network — and by extension providing certain content providers with degraded access —
are purely theoretical.

This concemn about externalities requires consideration of the economics of the
bargains between broadband providers and content providers. Broadband providers
and content providers occupy different positions in the supply chain. The Netflix
customer needs both content — supplied through Netflix — and broadband access —
supplied through one of any number of broadband providers — in order to enjoy
Netflix’s video streaming product. An arrangement between Netflix and one
broadband provider that ensures a certain level of speed for customers using the
broadband provider's network to access Netflix is simply a vertical contractual
arrangement between two entitics operating as two links in the same supply chain. The

world is full of these vertical contracts in all sorts of different industries. And industrial
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organization economists have been studying these types of contractual arrangements
for decades, so we know quite a bit about their marketplace effects generally.

It is now well accepted that vertical contracts occasionally can lead to
competitive harm under certain conditions.® Proponents of net neutrality regulation
traditionally have responded to this concern by favoring a rigid, categorical ban or
other significant restrictions upon broadband providers’ ability to enter into certain
vertical contractual relationships. Indeed, the FCC’s latest regulation includes such a
ban.” Fearing that any network discrimination by broadband providers creates undue
risk of competitive harm, net neutrality proponents argue for a categorical or “one-size-
fits-all” approach. The problem is that such an approach defies modern economic
learning in two ways. First, as 1 will explain in greater detail, the FCC’s approach in its
latest Order ignores the empirical economic research that demonstrates plainly that
these sorts of contractual arrangements very rarely result in consumer harm. Second,
economists have long understood that the types of business arrangements at issue here

often provide substantial benefits for consumers.”” For instance, such arrangements can

¢ See Thomas Krattenmaker & Steven C. Salop, Anticompetitive Exclusion: Raising Rivals” Costs to Achieve
Porwer over Price, 96 YALEL.]. 214 (1986).

¥ Protecting and Promoting the Open Internet, GN Docket No. 14-28, para. 18 (Mar. 12, 2015); see also
Wheeler, supra note 3 (explaining that the FCC’s regulation will “ban paid prioritization, and the blocking
and throttling of lawful content and services.”).

10 See, e.g., Benjamin Klein, Exclusive Dealing as Competition for Distribution "On the Merits”, 12 GRO. MASON
L. REV. 119 (2003); Oliver E. Williamson, Assessing Vertical Market Restrictions: Antitrust Ramifications of the
Transaction Cost Approach, 127 U.PA.L.Rrv 953 (1979); OLIVER E. WITTTAMSON, MARKETS AND
HIERARCHIES: ANALYSIS AND ANTITRUST IMPLICATIONS {1975).
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create efficiencies by reducing double marginalization, preventing free riding on
manufacturer-supplied investments, and aligning incentives of manufacturers and
distributors.! In fact, vertical contracts are frequently observed between firms lacking
any meaningful market power, implying that there must be efficiency justifications for
these practices rather than explanations that depend upon a firm with market power
using them to exclude competitors. These efficiencies must be at Ieast partially passed
on to consumers in the form of lower prices, increased output, higher quality, and
greater innovation. In other words, the monopoly explanation — that a monopolist uscs
vertical contracts to foreclose rivals from access to a critical input or a critical set of
customers thereby raising the rivals’ costs'? — cannot be the reason for most instances of
these types of contracts.

As [ mentioned, there is considerable empirical evidence that strongly supports

the view that vertical contracts are more often than not procompetitive.® 1 have

11 See, e.g., Benjamin Klein & Joshua D. Wright, The Economics of Slotting Contracts, 50 J.L. & ECON. 421
(2007); Benjamin Klein & Andres V. Lerner, The Expanded Economics of Free-Riding: How Exclusive Dealing
Prevents Free-Riding and Creates Undivided Loyalty, 74 ANTITRUST L.J. 473 (2007); Benjamin Klein & Kevin
M. Murphy, Vertical Restraints as Contract Enforcement Mechanisms, 31 ).L. & ECON. 265 (1988); Howard
Marvel, Exclusive Dealing, 25 |.L. & ECON. 1 (1982).

12 5ee Krattenmaker & Salop, supra note 8, at 230-31.

12 Daniel O Brien, The Antitrust Treatment of Vertical Restraints: Beyond the Possibility Theorems, in REPORT:
THE Pros anD CONS OF VERTICAL RESTRAINTS 40, 72-73 (2008); Francine Lafontaine & Margarct Slade,
Exclusive Contracts and Vertical Restraints: Empirical Evidence and Public Policy, in HANDBOOK OF ANTITRUST
EcoNomics (Paolo Buecirossi ed., 2009); James C. Cooper, Luke M. Froeb, Daniel (¥ Brien & Michael G.
Vita, Vertical Antitrust Policy as a Problem of Inference, 23 INT'L ]. INDUS. ORG. 639 (2005).
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summarized this body of literature in my own academic writing."* As one study puts it,
“with few exceptions, the literature does not support the view that these practices are
used for anticompetitive reasons,” which supports “a fairly strong prior belief that these
practices are unlikely to be anticompetitive in most cases.”** In my view, it is fair to say
that there is a general consensus among empirical cconomists on this point. 1t is, in my
view, impossible to reconcile the FCC’s approach with a rcasonable interpretation of the
best available economic theory and empirical evidence.

Furthermore, this analysis is wholly consistent with the FTC’s Report on the
Broadband industry from 2007.' The Report, which was spearheaded by now-FTC

"

Commissioner Maureen K. Ohlhausen, explained that vertical restraints “generally
need not be anticompetitive or otherwise pernicious and [are] often driven by efficiency
considerations”’? The Report concluded that although in theory vertical restraints
“could prompt Internet access providers to block or degrade content or applications or

charge higher prices,” the “debate on net neufrality has not yet provided any good

exposition of answers” to the question of whether pro- or anticompetitive outcomes are

™ See Hazlett & Wright, supra note 2, at 800 n. 218.
12 (Y Brien, supra note 13, at 72-73. There is a general consensus among empirical economists on this point.

16 FED. TRADE COMM’'N STATT, BROADBAND CONNECTIVITY COMPETITION POLICY 70-82 (2007), eeailable at
httpr/iwww fre.oov/sites/defauit/files/documents/reports/broadband-connectivity-competinion-
policy/ M70000report. pdf.

17 1d. at 70.
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likely to occur as a result of any particular vertical restraint.!® Surely, given the state of
the economics literature and the FTC’s own Report, a categorical prohibition as adopted
by the FCC is inappropriate.

Finally, to the extent the Order does not prohibit certain business arrangements
outright, it crcates substantial uncertainty through its broad “general conduct rule,”
which allows the FCC substantial discretion to decide whether “new practices” “harm
consumers or edge providers.”" The uncertainty associated with the general conduct
rule is likely to deter firms from cngaging in all sorts of pro-consumer cconomic
activity.

III. The Advantages of Antitrust

The FCC’s latest attempt to ban paid prioritization and the blocking and
throttling of lawful content is, as I have explained, a categorical prohibition on certain
types of vertical contracts in the broadband industry. If there were strong evidence that
the types of vertical contracts the FCC is seeking to ban harmed consumers, then a
categorical ban could be justifiable on economic grounds. But, as | have explained, the
best available evidence points in precisely the opposite direction: vertical contracts are

far more likely to benefit consumers than to harm them. However, it is undeniably truc

15 1d, at 82.

1% Fed. Comm. Comm’n, Chairman Wheeler Proposes New Rules for Protecting the Open Internet (Feb. 4,
2015), available at hitp:/fwww.fecgov/document/chairman-wheeler-proposes-new-rules-proteciing-open-

internet.



32

that vertical contracts can result in anticompetitive outcomes in some circumstances.?
This raises an interesting question for the FCC: if an outright ban on vertical restraints
in the broadband industry cannot be justified, yet there is a chance that vertical
restraints could harm broadband consumers, then what should the FCC do? The
answer is “nothing,” and the reason is that the FTC — my agency — is exceptionally well-
cquipped to pick up the slack. Were the efforts of the antitrust agencies not enough, the
antitrust laws also provide for private rights of action and remedics — including treble
damages — morc than sufficient to put to rest concerns about inadequate enforcement.
Indeed, President Obama’s current regulatory czar and former director of the FTC’s
Bureau of Economics Howard Shelanski has noted that antitrust enforcement is often
superior to broad regulation: “[e]ven if regulators have the authority to regulate, they
may decide that forbearance from ‘gearing up the cumbersome, highly imperfect
bureaucratic apparatus of classical regulation’ in favor of antitrust enforcement will be
the better policy choice.”?

The problem with the FCC’s approach to net neutrality is that there is no way to
identify the vertical contracts that are likely to be problematic ex ante. If the empirical

cconomic cvidence is correct or cven recasonably accurate, then most contracts will

20 Se¢ Krattenmaker & Salop, supra note 8, at 224, 229,

2 Howard A. Shelanski, The Case for Rebalancing Antitrust and Regulation, 109 MICH. L. REv. 683, 719 (2011)
(quoting Stephen G. Breyer, Antitrust, Deregulation, and the Newly Liberated Marketplace, 75 CALIF. L. Rev.
1005, 1007 (1987)).
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benefit consumers and some will generate a real risk of competitive harm. In other
words, the FCC is faced with a lack of any reliable and economically sound method to
identify prospectively network discrimination that should be barred as anticompetitive
or absolved as procompetitive.

But what is a novel policy dilemma for the FCC is a problem that antitrust has
been grappling with for over a century and for which it offers a clear solution. Over the
course of the last century, antitrust jurisprudence has cvolved a highly sophisticated
“rule of rcason” to adjudicate various types of vertical arrangements by analyzing their
costs and benefits.?? The rule of reason requires that each vertical arrangement be
assessed on a case-by-case basis by marshaling the available economic literature and
empirical evidence to evaluate the evidence of actual competitive harm under the
specific circumstances of the case. Indeed, antitrust law initially adopted but ultimately
rejected — largely based upon the development of the economic and empirical literature
I discussed earlier — a categorical prohibition of certain vertical restraints not unlike the
FCC’s prohibition on paid prioritization.?

The reason antitrust courts and agencies rejected the view underlying the

President and the FCC’s ban is that a revolution injecting cconomic analysis and

22 5ee Chicago Bd. of Trade v. United States, 246 U.S5. 231 (1918).

2 See, e.g., Leegin Creative Leather Prods v. PSKS, Ine., 551 U.S. 877 (2007) (applying rule of reason to
minimum resale price maintenance); State Oil Co. v. Kahn, 522 U.S. 3 (1997) (applying rule of reason ta
maximum resale price maintenance); Continental T.V. v. GTE Sylvania, 433 U.S. 36 (1977) (applying rule
of reason to non-price vertical restraints).
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method into antitrust law swept through its institutions in the 1960s and 1970s. The
FCC need not catch up its understanding of industrial organization economics to the
state of the art in 2015 to get this right; it only needs to embrace what was well
understood by 1977 when the Supreme Court first accepted the basic economic
principles that rejected categorical prohibitions of the sort embraced by net neutrality
proponcents.®*

My view is that antitrust’s rule of rcason is far more likely to maximize consumer
welfare in the broadband industry than the FCC’s ban. As a general matter, any legal
framework that seeks to maximize consumer welfare must take three factors into
account. First, the framework must assess the probability that the challenged business
arrangement is anticompetitive. Second, the framework must assess the probability
that its application will result in errors, either false positives in which arrangements that
benefit consumers are prohibited or false negatives in which arrangements that harm
consumers are allowed. Third, the framework must acknowledge the administrative
costs of implementing the system.? A rule that focuses upon minimizing the social
costs of false positives, false negatives, and administrative costs is most likely to

generate the highest rate of return for consumers.

2 See GTE Sylvania, 443 U.S. 36.
> Hazlett & Wright, supra note 2, at 798.
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Under the FCC’s categorical prohibition, there will be no false negatives, only
false positives. Instances of procompetitive conduct will no doubt be erroneously
condemned unless one thinks the empirical research on the effects of vertical restraints
is all wrong, at least as applied to the broadband industry. It is true that the rule of
rcason is probably morc costly to administer in the individual case than the FCC’s
blankct prohibition, but the administrative cost the FCC incurs in developing, defining,
and defending, and re-defining whatever net neutrality order ultimately gets upheld by
a court — and it has not been successful in this endeavor for a decade — is not trivial
either.

Although the affirmative case for antitrust over net neutrality is clear on
consumer welfare grounds, net neutrality proponents often assert that because antitrust
might not “work” in all cases — that is the rule of reason might allow some vertical
contracts that do in fact harm consumers — a blanket prohibition against all priority
contracts is superior. This argument rejects a consumer-welfare based approach to
regulation altogether by assuming — contrary to all available theory, evidence, and
experience — that every instance of conduct prohibited by the FCC’s plan will be
harmful. The argument also scems to suggest that there is some category of harm to
consumers that falls outside of the dimensions cognizable within antitrust and
consumer protection law — price, output, quality, and innovation - that is both

ubiquitous cnough to justify categorical prohibition but also only observable to the

14
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FCC. That should be enough make any student of regulatory law or economics
nervous. | am quite confident that the antitrust regime, after more than a century of
developing expertise in applying the rule of reason, will be able to apply it to the
broadband industry.

IV. Title IT and Consumer Protection

1 will now turn from antitrust to the FTC’s other enforcement priority: consumer
protection. By reclassifying broadband internet providers as common carriers under
Title 1l, the FCC threatens to strip the FTC of its jurisdiction to regulate broadband
providers as part of its consumer protection mission. The FTC has been active in this
space over the last 20 years, and the FCC’s regulation would displace much pro-
consumer activity. I believe reclassification under Title 1l will unequivocally harm
consumers by depriving consumers of the FTC’s activities in the broadband sector.

As a general matter, the FTC Act gives the FTC broad authority with regard to
both competition and consumer protection matters in most sectors of the economy.?
Section 5 of the FTC Act proscribes “deceptive” or “unfair” acts or practices in or
affecting commerce. A company acts deceptively if it makes materially misleading

statements or omissions. Such statements or omissions can be express or implied. A

% Under the FTC Act, “[u]nfair methods of competition in or affecting commerce, and unfair or deceptive
acts or practices in or affecting commerce,” arc prohibited, and the FTC has a general statutory mandate
“to prevent persons, partnerships, or corporations,” from engaging in such prohibited methods, acts, and
practices. 15 U.5.C. § 45 (a).
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company engages in unfair acts or practices if its practices cause, or are likely to cause,
substantial injury to consumers that is neither reasonably avoidable by consumers
themselves nor outweighed by countervailing benefits to consumers or to competition.
Section 5’s prohibition against deceptive or unfair practices plays an important role in
protecting consumers:  put simply, it requires companics to market their products
truthfully and to refrain from engaging in harmful business practices. Section 5 also
promotes competition on the basis of truthful claims and provides an incentive for
companics to act responsibly and fairly in providing their products and scrvices.
Although Section 5 contains an exemption for “common carrier” activities, this
exemption does not apply to the provision of other services, even if offered by common
carriers.?” Accordingly, because broadband internet access services historically have not
been offered on a common carrier basis,® the FTC has had jurisdiction over such

services.? The FTC has used its full range of law enforcement authority to protect

7 15U.5.C. §§ 44, 45(a)(2). See FTC v. Verity Int’l, Ltd., 443 F.3d 48, 58-60, n.4 (2d Cir. 2006) (citing, inter
alia, SW Bell Tel. Co. v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994), and Nat'l Ass'n of Reg. Util. Comm'rs v.
FCC, 533 F.3d 601, 608 (D.C. Cir. 1976)).

2 Verizon v. FCC, 740 F.3d 623, 650 (D.C. Cir. 2014)); Nat'l Cable Telecomm’ns Assn v. Brand X Internet
Servs., 545 U.S. 967, 993-95 (2005).

2 The FC(’s historical exercise of authority over non-common carrier broadband Internet access services
pursuant to Title T of the Communications Act of 1934, 47 U.5.C. §§ 151-161, and Section 706 of the
Telecommunications Act of 1996, 47 U.S.C. § 1302, has no bearing on the scope of the FTC's jurisdiction,
since, under Sections 5(a) and 13(b) of the FTC Act, 15 U.S.C. §§ 45(a) & 53(b), “the FTC may proceed
against unfair practices even if those practices [also] violate some other statute....” FTC v. Accusearch,
Inc., 570 F.3d 1187, 1195 (10th Cir. 2009) (referring to Telecommunications Act provision). See also, FED.
TrRADE COMM’'N STATT, supra note 16, at 38-41 (2007) (analyzing the application of Section 5 of the FTC Act
to broadband services).
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consumers in the broadband sector, including obtaining injunctive relief and consumer
redress where appropriate, and engaging in consumer and business education. The
FTC has also pursued policy initiatives to address important consumer protection
issues relating to broadband and Internet service, including requiring truthful, clear,
and conspicuous disclosurc of material terms of service, data sccurity, and privacy.
Importantly, the FTC has certain enforcement tools at its disposal that arc not
available to the FCC. Unlike the FCC, the FTC can bring enforcement cases in federal
district court and can obtain equitable remedics such as consumer redress™ The FCC
has only administrative proceedings at its disposal, and rather than obtain court-
ordered consumer redress, the FCC can require only a “forfeiture” payment? In
addition, the FTC is not bound by a one-year statute of limitations as is the FCC.322 The
FTC’s ability to proceed in federal district court to obtain equitable remedies that fully
redress consumers for the entirety of their injuries provides comprehensive consumer
protection and can play an important role in deterring consumer protection violations.
The FTC has done some remarkable consumer protection work in the broadband
sector and, since the advent of the Internet, the FTC has been the primary federal

enforcement agency identifying problematic practices relating to deceptive advertising,

3 See 15 U.S.C. Sec. 53(b). By contrast, the FCC cannot obtai