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OFFICE OF INFORMATION AND
REGULATORY AFFAIRS

WEDNESDAY, JULY 15, 2015

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 3:05 p.m., in room
2141, Rayburn House Office Building, the Honorable Tom Marino
(Chairman of the Subcommittee) presiding.

Present: Representatives Marino, Goodlatte, Farethold, Collins,
Ratcliffe, Trott, Bishop, Johnson, and Peters.

Staff Present: (Majority) Dan Huff, Counsel; Andrea Lindsey,
Clerk; and (Minority) Slade Bond, Counsel.

Mr. MARINO. The Subcommittee on Regulatory Reform, Commer-
cial and Antitrust Law will come to order. In the interest of our
people that are testifying, we are going to get started.

Without objection, the Chair is authorized to declare a recess of
the Committee at any time. And I think that will happen, because
we have our last series of votes coming up maybe in an hour or
so.

We welcome everyone to today’s oversight hearing on the Office
of Information and Regulatory Affairs. And I will begin by recog-
nizing myself for my opening statement.

Congress has an ally in the fight against overregulation. The Of-
fice of Information and Regulatory Affairs, known as OIRA, is
charged with ensuring that agency regulations are the least bur-
densome possible and that their benefits justify their cost.

Accordingly, I asked Administrator Shelanski, how can Congress
help you? I understand your staffing levels are near historic lows
and that your team has been moved out of the Executive Office
complex. I know that resources and proximity matter.

How can we help you combat the scourge of midnight rules, in
which Presidential administrations issue a heightened number of
new regulations as their terms reach a close? The George W. Bush
administration took steps to prevent the practice. What steps do
you plan to take?

I am also concerned that the agencies are failing to comply with
important procedures designed to improve the quality of rule-
making. For example, a 2008 study found that required regulatory
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impact analyses have become perfunctory, rather than real inquir-
ies into the necessity of new regulations.

Similarly, agencies make the questionable claim that their rules
will not have a significant impact on a substantial number of small
businesses in order to skirt Federal requirements designed to limit
regulatory burdens. The EPA made just such a certification for its
controversial waters of the United States regulation, despite the
obvious potential consequences for impacts on small businesses.
Wh?at can be done? Does OIRA need additional enforcement pow-
ers’

There also seems to be a wide disparity in the seriousness with
which agencies are taking their obligations to perform regulatory
lookbacks. A number of articles in academic journals suggest ways
to improve the regulatory lookback process. I am curious if you
have been able to incorporate any of them.

Former OIRA Administrator Cass Sunstein wrote recently that,
“Many independent agency regulations, including very expensive
ones, have not been accompanied by careful cost-benefit analysis.”
This suggests that Executive orders from President Obama urging
independent agencies to conduct cost-benefit analysis have been in-
adequate. Is there anything more OIRA can do, or is congressional
action mandating OIRA review in order?

While I support OIRA, I have concerns. These include a poten-
tially flawed cost-benefit methodology and the controversial update
to the social cost of carbon. We are also missing OIRA’s required
annual report to Congress on the cost and benefits of the previous
year’s Federal regulations. By law, it is to be submitted “with the
budget.” This timing—as Congress is determining how much
money to allocate to each agency—helps ensure agency account-
ability for is regulatory determinations. That report needs to be de-
livered on time.

My overall message to Administrator Shelanski is this: Help us
help you stand up to the Sdministration pressure, particularly as
the midnight regulation period commences.

I thank all of our witnesses and look forward to the discussion.

And I now recognize the Ranking Member of the Subcommittee,
the gentleman from Georgia, Congressman Johnson, for his open-
ing statement.

Mr. JOHNSON. And thank you, Mr. Chairman.

Impeccable timing, if I must say, on my part. Sorry for being
late, though, and thank you for forbearing.

Established by the Paperwork Reduction Act of 1980 and empow-
ered with centralized regulatory review responsibilities under
President Reagan, the Office of Information and Regulatory Affairs,
or OIRA, functions as the gatekeeper of the regulatory system for
the most important Federal rules.

Issued by President Clinton in 1993, September, Executive Order
12866 requires that OIRA review all significant regulatory actions,
between 500 and 700 a year. It additionally requires that Federal
agencies prepare a cost-benefit analysis for economically significant
rules.

In January 2011, President Obama issued Executive Order
13563, which reaffirmed the principles of Executive Order 12866
but also requires that agencies develop plans for a retrospective re-
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view of existing regulations to determine whether any should be
modified, streamlined, expanded, or repealed.

Finally, the Obama administration issued Executive Order 13610
in May 2012 to further increase public participation in retrospec-
tive reviews.

According to Mr. Shelanski’s predecessor, Cass Sunstein, these
orders have energized agencies to identify hundreds of outdated
rules for elimination, and many agencies have already finalized or
formally proposed over 100 of these reforms. For instance, the De-
partment of Health and Human Services has finalized several rules
to remove hospital and healthcare reporting requirements, saving
$5 billion over 5 years.

These efforts have continued under Mr. Shelanski and, thus far,
appear to be working. As Mr. Shelanski noted in March, the retro-
spective review process is expected to achieve $20 billion in savings
over 5 years and is on track to eliminate over 100 million paper-
work burden reduction hours. Combined, it is clear that these ini-
tiatives have already resulted in hundreds of formal proposals to
eliminate rules, representing billions of dollars in savings over the
next several years and substantially more in eventual savings.

I look forward to learning about the continuing efforts, to date,
of the President’s push to have agencies improve and modernize
the existing regulatory system.

In addition to conducting oversight of OIRA, witnesses on our
second panel will also discuss larger concerns with our Nation’s
regulatory system.

I would note that the most pressing issue facing our regulatory
system today is the timely response to public health and safety cri-
ses through the expeditious promulgation of Federal rules. But,
sadly, it has become common for my colleagues to assert that the
same regulations that protect our health, safety, environment, and
financial system have undermined the economic recovery and job
growth. But this could not be further from the truth.

The latest report from the Bureau of Labor Statistics shows that
unemployment has fallen to 5.3 percent. While there is more work
to do to grow the economy and help our Nation’s middle class,
there have been 64 straight months of private-sector job growth.
That is 12.8 million private-sector jobs created amidst a regulatory
system that is pro-worker, pro-environment, pro-public health and
safety, and pro-innovation.

Furthermore, as I have noted on many occasions, there is over-
whelming consensus that the benefits of regulation vastly exceed
their costs. According to the Office of Management and Budget’s
2012 draft report on the benefits and costs of Federal regulations,
the net benefits of regulations in the first 3 years of this Adminis-
tration totaled $91 billion, which is 25 times greater than during
the comparable period under the Bush administration.

Additionally, according to the 2014 benefits-costs report, OMB
estimates that the benefits of regulations are in the aggregate be-
tween $217 billion and $863 billion, while the estimated annual
costs are in the aggregate of between $57 billion and $84 billion.

In closing, I thank Administrator Shelanski for taking the time
to appear before us today, and I thank our witnesses for being here
today. And I look forward to today’s hearing.



And, with that, I yield back.

Mr. MARINO. Thank you, Congressman.

Mr. JOHNSON. Mr. Chairman, if I might, I would like to introduce
the statement of the Ranking Member, Mr. Conyers, into the
record, without objection.

Mr. MARINO. So ordered.

[The prepared statement of Mr. Conyers follows:]



Statement of the Honorable John Conyers, Jr. for the Hearing on
“Oversight of the Office of Information and Regulatory Affairs” Before
the Subcommittee on Regulatory Reform, Commercial and Antitrust
Law

Wednesday, July 15, 2015, at 3:00 pm
2141 Rayburn House Office Building

The Office of Information and Regulatory
Affairs plays a central role in the federal rulemaking
process. It is charged with reviewing regulations
issued by Executive Branch agencies as well as
working to improve the process and quality of

federal rulemakings.

It has been two years since Administrator
Shelanksi was appointed to head OIRA. Based on
his tenure, I would very much appreciate hearing his
thoughts — as well as those of the other witnesses —
on the current state of affairs with respect federal
rulemakings and whether any legislative fixes are

needed.
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For example, some of my colleagues on the
other side of the aisle are convinced that our
Nation’s regulatory system is severely broken and in

need of repair.

To that end, they support a series of anti-
regulatory measures. Take, for example, H.R. 427,
the “Regulations From the Executive in Need of
Scrutiny Act” or so-called REINS Act, which is
likely to be considered on the floor later this month.
This bill would require borz Houses of Congress
and the President to approve all new major rules
before they can take effect.

In effect, the REINS Act would impose a
procedural “chokehold” on federal agency
rulemaking so that essential public safety, health,
and environmental protections that business interests

oppose would not go into effect.

2
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Yet another bill, HR. 712, the “Sunshine for
Regulatory Decrees and Settlements Act,” would
allow virtually anybody to intervene in a court
proceeding if he or she claims to be affected by a
proposed decree or settlement resolving a federal
agency’s failure to promulgate a rule pursuant to

statutory directive.

Thus, for example, if the settlement pertains to
the Clean Air Act, the bill would conceivably allow
anyone who breathes air to intervene in the court

case.

This potentially litigious process, as mandated
by H.R. 712, would delay critically needed rules

from going into effect.

From my perspective, these bills simply do not
make sense. But, I would appreciate the witnesses’
thoughts on these measures.

3
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And, I want to know what the Administration
has been doing to make the regulatory process

more efficient without congressional intervention.

I believe all of us on this Subcommittee can
agree that good regulations are necessary to protect
public health and safety. And, we would agree that
agencies should periodically assess whether their
regulations are accomplishing their intended goals

and whether they are unnecessarily burdensome.

This is why the Obama Administration has
demonstrated a remarkable ability to balance the
Government’s obligation to protect the health,
welfare, and safety of Americans with the need to

foster economic growth.

The Administration has issued a series of
executive orders intended to reduce regulatory

burdens —
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* by requiring meaningful retrospective reviews of
regulations that are already on the books;

» by ensuring greater opportunities for members
of the public to comment on proposed rules
through the Internet and by providing online
access to the rulemaking docket in an easily
searchable and downloadable format; and

» Dby requiring agencies to identify ways to reduce
costs by harmonizing rules through inter-agency

coordination.

I would like the witnesses today to discuss

whether these executive orders have been effective.

Finally, I want to hear from Mr. Shelanski as
well as from-each of the other witnesses about
whether there are further improvements OIRA

should consider.
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For example, OIRA has been chronically
understaffed and underfunded for years. In prior
hearings, both Majority and Minority witnesses have

observed that OIRA needs more resources.

It is my understanding that there are only 25
desk officers who must review hundreds of highly
complex proposed rules within a 90-day timeframe.
As aresult, a substantial backlog of regulations has

accumulated at OIRA from time-to-time.

Others suggest that OIRA’s review process
needs to be more transparent and accountable to all
stakeholders.

And, still others claim that OIRA’s analyses

accentuate the positive over the negative.
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Given the stature and experience of the
witnesses on both panels, I am optimistic that they
will have some pragmatic and meaningful

recommendations for reform.

Accordingly, I look forward to hearing the
testimony from today’s witnesses and I thank

Chairman Marino for holding this important hearing.



12

Mr. MARINO. And the Chairman of the full Committee, Congress-
man Goodlatte from Virginia, he is in a meeting also and will not
be here. Therefore, I will, without objection, ask that his statement
be entered into the record.

Seeing none, so ordered.

[The prepared statement of Mr. Goodlatte follows:]



13

Statement of Judiciary Committee Chairman Bob Goodlatte
Subcommittee on Regulatory Reform, Commercial and Antitrust Law
“Oversight Hearing on the Office of Information and Regulatory Affairs”
July 15, 2015, 3:00 p.m., 2141 Rayburn H.O.B.

Final

This hearing is timely. We recently celebrated
July Fourth, and overregulation is among the
grievances that the Declaration of Independence lists
against King George:

“He has erected a multitude of New Offices, and
sent hither swarms of Officers to harrass our people,
and eat out their substance.”

Perhaps that is why, for much of our history, the
federal government remained quite small. In 1790, it
had just 1,000 nonmilitary workers. The growth began
in the middle of the 20™ century. Today, we have 2.8
million federal workers in 15 departments, 69 agencies

and 383 nonmilitary sub-agencies.
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The enormous growth of the federal regulatory
state has brought a shift of power from elected
officials to unaccountable bureaucrats at federal
regulatory agencies. In 2014, rules from
administrative agencies outnumbered laws passed by

Congress sixteen-to-one.

The Committee is working to reverse this excess

and imbalance with legislation like the REINS Act.

In the meantime, the Office of Information and
Regulatory Affairs is supposed to police agency
regulations, particularly by reviewing high-impact

regulations before they are published.

The Administration professes to agree that over-
regulation “stifles innovation” and has “a chilling

effect on growth and jobs.” Administration directives

2
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also require that a rule’s benefits must justify its
costs.

Unfortunately, there is evidence that these
statements are merely lip service. In practice,
agencies do not implement them faithfully enough,
knowing that the cameras are off and the public has
neither the time nor the expertise to notice the details.

For example, in 2010, roughly two-thirds of the
claimed benefits of economically significant final rules
were actually from secondary effects that were not the
statutorily authorized objectives of the rules. The
Administration also counts secondary benefits, but
not secondary costs.

The Supreme Court took notice in 2015, in the
context of a controversial EPA regulation limiting

mercury emissions. Only .02% of the alleged benefits

3
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actually came from limiting mercury emissions. The
other 99.98% came from the reduction of particles like
soot, that were not the stated objective of the rule, and
were already at levels EPA deemed safe. This
prompted the Chief Justice to observe that such
disproportionate reliance on secondary benefits
makes one “begin to wonder whether it's an
illegitimate way” of dodging limits on agency power.

Rigorous agency cost-benefit analysis is crucial
given the law of diminishing marginal returns. With
so many regulations already working to protect the
public, the low-hanging fruit is gone. Further gains
will require spending increasingly more to achieve
increasingly less. This means agencies will be
tempted to pad their benefit estimates in order to

justify favored rules.
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OIRA must not let agencies game the rules. In
2014 alone, regulations imposed an estimated $1.88
trillion in costs. That is roughly $15,000 per U.S.
household and eleven percent of GDP. U.S.
regulatory costs now exceed the GDP of Australia and
Canada.

How can this not hurt jobs and economic growth?
A recent survey of manufacturers found that 88%
would devote funds currently allocated to federal
regulatory compliance toward investment or
employees’ initiatives, if they could.

OIRA has not done enough to ensure that
agencies obey rulemaking procedures designed to
prevent overly-burdensome or unnecessary

regulations. | want to know what specific steps
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Mr. MARINO. Without objection, other Members’ opening state-
ments will be made part of the record.

Administrator, would you please stand and raise your right hand
to be sworn in?

Do you swear that the testimony you are about to give before
this Committee is the whole truth and nothing but the truth, so
help you God?

Mr. SHELANSKI. I do so swear.

Mr. MARINO. Thank you. Please be seated.

And let the record reflect that the witness has answered in the
affirmative.

Administrator Shelanski of the Office of Information and Regu-
latory Affairs in the Office of Management and Budget, it is an
honor to have you here today.

The Administrator was previously Director of the Bureau of Eco-
nomics at the Federal Trade Commission (FTC) and a professor at
Georgetown University Law Center. From 2011 to 2012, he was of
counsel at the firm of Davis and Polk. From 1999 to 2000, Adminis-
trator Shelanski served as Chief Economist of the Federal Commu-
nications Commission and, from 1998 to 1999, as Senior Economist
for the President’s Council of Economic Advisors at the White
House.

Administrator Shelanski received his B.A. From Haverford Col-
lege and a J.D. and Ph.D. from the University of California at
Berkley. After law school, he clerked for Judge Williams on the
D.C. Circuit Court of Appeals and Justice Antonin Scalia, as the
Justice referred to, on the U.S. Supreme Legislature, just recently.

The witness’ written statement will be entered into the record in
its entirety.

I ask that you would please summarize your statement in 5 min-
utes or less. And you see the lights in front of you. I am color blind,;
I don’t know what color they are. But I know when the third one
goes on your time is up.

And I will politely—and this seems to work, because I focus on
my statement as opposed to watching the light. I will diplomati-
cally just pick up the gavel and ask you to please, when you see
that, summarize.

TESTIMONY OF THE HONORABLE HOWARD A. SHELANSKI, AD-
MINISTRATOR, OFFICE OF INFORMATION AND REGULATORY
AFFAIRS

Mr. SHELANSKI. Very good.

Thank you very much, Chairman Marino, Ranking Member
Johnson, and Members of the Subcommittee. Thank you for the in-
vitation to appear before you today. I am pleased to have this op-
portunity to discuss the role of the Office of Information and Regu-
latory Affairs, OIRA, in regulatory review.

I would like to start by noting that OIRA has a broad portfolio.
For example, under the Paperwork Reduction Act, OIRA is respon-
sible for reviewing collections of information by the Federal Gov-
ernment and ensures that those collections are not unduly burden-
some. OIRA also develops and oversees the implementation of gov-
ernment-wide statistical standards and policies. And we also, pur-



20

suant to Executive order, have a fundamental role in international
regulatory cooperation.

The largest area of OIRA’s work, however, is the review of regu-
lations issued by executive branch departments and agencies. Sev-
eral Executive orders, as have been noted, establish the principles
and procedures for OIRA’s regulatory reviews. Executive Order
12866, implemented across Administrations of both parties, sets
forth standards and analytic requirements for rulemaking by de-
partments and agencies and calls, to the extent permitted by law,
for agencies to regulate only when the benefits of a rule justify its
costs.

OIRA works with agencies to continually improve the review
process and the quality of government regulation. OIRA first and
foremost upholds the standards of review that the Executive orders
establish while remaining mindful that unnecessary delays in re-
views are harmful across the board—harmful to those wishing to
comment on proposed rules, to those who must make plans to com-
ply with rules, and to those denied the benefits of regulation. Both
rigor and efficiency in regulatory review are essential to improving
the clarity and quality of our regulatory environment.

OIRA does not review all executive branch regulations, nor would
it make sense for the office to do so. OIRA review applies only to
significant regulatory actions. The most fundamental category of
significant regulations are those that are economically significant,
the threshold for which is an annual effect on the economy of $100
million or more.

There are other factors that may lead to a rule to be deemed sig-
nificant beyond economic impact. Under Executive Order 12866,
rules are also potentially significant and subject to interagency re-
view if they create a serious inconsistency or otherwise interfere
with an action taken or planned by another agency; if they materi-
ally alter the rights and obligations related to entitlements, grants,
user fees, or loan programs; or if they raise novel legal or policy
issues.

Once a rule is under review, OIRA plays two basic roles. The
first is to coordinate interagency review of regulations. OIRA cir-
culates the rule to other agencies around the Federal Government
whose own policies and responsibilities may in some way inter-
relate with the rule under review.

The second main role that OIRA plays is to ensure that the rule
complies with the Executive order principles for sound regulation
and to review the analysis underlying the rule. OIRA has long-
standing guidelines for how agencies should analyze economically
significant rules, and OIRA reviews those analyses for consistency
with these guidelines as a standard part of our review.

While reviewing a rule, OIRA’s job is to review the reasonable-
ness of the underlying analysis and to identify areas where the reg-
ulation potentially could be improved or be more consistent with
the principles set forth in the Executive orders. Often, the focus of
regulatory review is to help the agency hone and sharpen its argu-
ments and to identify areas where more evidence or discussion will
strengthen or clarify a regulation.

Finally, another important objective of the Executive orders
under which OIRA operates is the introduction of flexibility into
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and removal of unnecessary burdens from Federal rules. Ensuring
regulatory flexibility for small businesses and reducing regulatory
burdens for everyone through the retrospective review process are
high priorities for OIRA.

In conclusion, regulation can bring great benefits to Americans
but also carries costs. It is critical to ensure that Federal agencies
base their regulatory actions on high-quality evidence and sound
analysis. Beneficial regulation must remain consistent with the
overarching goals of job creation, economic growth, and public safe-
ty. We look forward to continuing our efforts to meet these chal-
lenges.

Thank you for your time and attention. I would be happy to an-
swer your questions.

[The prepared statement of Mr. Shelanski follows:]
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

wyvw, whitehouse gov/omb

TESTIMONY OF HOWARD SHELANSKI
ADMINISTRATOR FOR THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON REGULATORY REFORM, COMMERCIAL AND ANTITRUST LAW
UNITED STATES HOUSE OF REPRESENTATIVES

July 15, 2015

Chairman Marino, Ranking Member Johnson, and members of the Subcommittee:

Thank you for the invitation to appear before you today. 1 am pleased to have this opportunity to
discuss the role of the Office of Information and Regulatory Affairs (OTRA) in regulatory
review.

As the Administrator of OIRA, it is my privilege to work with the skilled and dedicated OTRA
staff, the first-rate leadership team at the Office of Management and Budget under Director
Shaun Donovan, and our excellent colleagues throughout the Federal Government. We are all
working to continue the Nation’s economic recovery and employment growth while protecting
the health, safety, and welfare of Americans, now and into the future.

OIRA has a broad portfolio. For example, under the Paperwork Reduction Act, OIRA is
responsible for reviewing collections of information by the Federal Government to ensure that
those collections are not unnecessarily burdensome. OIRA also develops and oversees the
implementation of Government-wide statistical standards and policies, facilitates efficient and
effective data sharing, and provides guidance on privacy and confidentiality policy to Federal
agencies.

The largest area of OIRA’s work, however, is the review of regulations promulgated by
Executive Branch departments and agencies. A set of Executive Orders (E.O.s), most
significantly E.O. 12866 and E.O. 13563, provide the principles and procedures for OIRA’s
regulatory reviews. Executive Order 12866 is long established, and has been implemented
across several Administrations of both parties. Both E.O. 12866 and E.O. 13563 set forth
standards and analytic requirements for rulemaking by departments and agencies, and call for
agencies to regulate only when the benefits of a rule justify its costs, to the extent permitted by
law.

OIRA works with agencies to continually improve the review process and the quality of
Government regulation. First and foremost, OIRA upholds the standards of review that the
Executive Orders establish, while remaining mindful that unnecessary delays in review are
harmful across the board: to those wishing to comment on proposed rules, to those who must
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make plans to comply with rules, and to those denied the benefits of regulation. Both rigor and
efficiency in regulatory review are essential to improving the clarity and quality of our regulatory
environment,

Another important objective of the Executive Orders under which OIRA operates is the
introduction of flexibility into, and removal of unnecessary burdens from, Federal rules.
Ensuring regulatory flexibility for small businesses and reducing regulatory burdens for
everyone through the retrospective review process are high priorities for OIRA. We have worked
successfully with the Office of Advocacy, the Small Business Administration and agencies
across the Executive Branch to minimize the particular burdens that regulation might
disproportionately impose on small and new businesses, especially in areas where emerging
technologies have the potential to greatly enhance public welfare. This is an area that OIRA
continues to emphasize as we review new regulations.

OIRA does not review all Executive Branch regulations, and nor would it be efficient for the
office to do so. Each year agencies issue thousands of rules, many of which are minor and
technical. OIRA review applies only to “significant” regulatory actions, which may include
guidance documents, notices, or other actions in addition to rules that have regulatory effect. The
most fundamental category of significant regulations are those that are “economically
significant,” the threshold for which under E.O. 12866 is “an annual effect on the economy of
$100 million or more.” That threshold is the same one Congress has used to define rules as
“major” under the Congressional Review Act.

There are other factors that may lead a rule to be deemed significant beyond economic impact.
Under E.O. 12866, rules are significant and subject to interagency review if they:

1. Have an annual effect on the economy of $100 million or more or adversely affect in a
material way the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments or
communities;

2. Create a serious inconsistency or otherwise interfere with an action taken or planned by
another agency;

L2

Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs
or the rights and obligations of recipients thereof, or

4. Raise novel legal or policy issues arising out of legal mandates, the President’s priorities,
or the principles set forth in the relevant Executive Orders.

Once a rule is under review, OIRA plays two basic roles. The first role is to coordinate
interagency review of regulations. OIRA circulates the rule to other agencies around the Federal
Government whose own policies and responsibilities may in some way interrelate with the rule
under review. The second principal role that OIRA plays is to ensure that the rule complies with
the principles of sound regulation laid out in E.O.s 12866 and 13563 and to review the analysis
underlying the rule that is called for in these E.O.s. OIRA has longstanding guidelines for how

2
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agencies should conduct their Regulatory Impact Analysis (RIAs) for economically significant
rules, and OIRA reviews those analyses for consistency with these guidelines as a standard part
of our review. In their RIA’s, agencies need to discuss the market failure or other problem a
regulation is designed to address, the reason a Federal Regulation is an effective way of
addressing the identified problem, the costs and benefits of the proposed regulatory approach, the
costs and benefits of feasible alternative approaches (such as different levels of stringency, or
scope), and the uncertainty of these estimates. To the extent feasible, agencies should attempt to
quantify and monetize estimated impacts; however, both the E.O.s and OIRA guidance recognize
that qualitative impacts may be important decision criteria.

When reviewing a rule and the underlying RIA, OTRA’s job is to review the reasonableness of’
the underlying analysis and to identify to the agency areas where the regulation potentially could
be improved or be more consistent with the principles set forth in E.O. 13563. Often, the focus of
a regulatory review is to help the agency hone and sharpen their arguments, and to identify areas
where more evidence or discussion will strengthen or clarify a regulation. Additionally, the
scope of OIRA review is not limited to regulations. Agencies’ guidance documents, for example,
can be brought in for review, especially if they are being issued pursuant to a regulation or have
clear interagency equities.

Existing rules, too, warrant scrutiny to ensure that they achieve their benefits and goals without
imposing unnecessary costs. Retrospective review, which the President has advanced through
E.O. 13563 and E.O. 13610, is a crucial way to ensure that our regulatory system is modern,
streamlined, and does not impose unnecessary burdens on the American public. Even
regulations that were well crafted when first promulgated can become unnecessary or
excessively burdensome over time and with changing conditions. The Administration’s
retrospective review efforts to date will yield savings of over $20 billion over the next five years.
Moving forward, and as President Obama made clear in remarks at the Business Roundtable this
past December, it is a critical part of this Administration’s regulatory agenda that we do an even
better job of finding and reforming regulations that are unduly burdensome or missing their
mark.

To that end, OMB has convened a series of meetings with various stakeholders, including State
and local government officials, community groups, and representatives from numerous industries
to better understand what approaches, cross-cutting themes, and particular areas of regulation
could most usefully inform agencies’ retrospective review efforts. Input from those meetings has
been shared with agencies, which are concurrently engaging in their own stakeholder outreach
efforts on retrospective review. E.O. 13610 directs agencies to submit biannual reports on the
status of their retrospective review efforts to OIRA, and agencies will be filing their next round
of retrospective review plans with OTRA this week. OIRA intends to complete its review of
those plans within the coming weeks, after which time they will be released. As agencies move
forward, OIRA will continue to work closely with them to make additional progress in the plans
the agencies will file this month, and throughout the next two years.

Finally, under E.O. 13609 OIRA has important responsibilities related to international regulatory
cooperation. We have made progress in a number of areas with our international partners
through the Canada-United States Regulatory Cooperation Council and the Mexico-United States
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High Level Regulatory Cooperation Council. OIRA has also furthered its international
regulatory cooperation mission through work in coordination with the Department of State and
through activities in support of the U.S. Trade Representative’s trade negotiations. Regulatory
cooperation benefits both businesses and consumers by promoting consistent standards and
procedures across borders, and by preserving safety and welfare while promoting
competitiveness here and abroad. While the international role of OIRA is modest compared to
its key missions of regulatory review and implementing Federal information policy, it is
nonetheless an increasingly important part of our agenda going forward.

In conclusion, regulation activities can bring great benefits to Americans but also carries costs.

Tt is critical to ensure that Federal agencies base their regulatory actions on high-quality evidence
and sound analysis. Beneficial regulation must remain consistent with the overarching goals of
job creation, economic growth, and public safety. We look forward to continuing our efforts to
meet these challenges.

Thank you for your time and attention. 1 would be happy to answer any questions you may have.
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Mr. MARINO. Thank you, Administrator.

I am going to begin with recognizing myself for my 5 minutes of
questions for you.

Administrator, the Bush administration took steps to prevent
“midnight rules,” in which Presidential administrations issue a
heightened number of new regulations as their term reaches a
close.

What steps will you take to prevent the practice of this “mid-
night rules” situation?

Mr. SHELANSKI. Thank you very much for that question, Mr.
Chairman.

We have been engaging with agencies now to set priorities and
to try to establish a smooth and orderly process for the issuance
of regulations over the remainder of this Administration.

As I said in my statement, the most important thing to OIRA is
to ensure that there is high-quality review of the significant regula-
tions that the executive branch issues. We cannot do high-quality
review if we have a flood of last-minute regulations.

So we are working closely and regularly with agencies to ensure
that they are continuing to move their priorities forward in the
chain so that we will have time to perform that review.

Mr. MARINO. Thank you.

My concern is with apparent victories. The Supreme Court re-
cently remanded without vacating the EPA’s Utility MACT rule to
regulate mercury emissions. The Justices found that the EPA failed
to appropriately consider costs when it promulgated the rule.

This decision was an incomplete victory because this rule has
been in effect since 2012. For 3 years now, while litigation was pur-
sued, millions of dollars was spent to comply with the rule, only for
it to be found unlawful. This is a major drain on our economy and
costs jobs.

What can be done to ensure that OIRA better reviews these reg-
ulations and that the effective date of major rules is delayed until
the judicial process has been exhausted?

Mr. SHELANSKI. Thank you, sir.

So, on the particular rule that you referenced, I think the Su-
preme Court’s decision is still being reviewed, and how that will be
handled in the context of this specific rule is not something I am
able to speak to today. But your general question is an important
one.

It is an uncommon situation for a fundamental legal question of
that magnitude to be raised in a rule. So, typically, OIRA review
can proceed because the agency has the authority to issue the rule,
and we are typically getting the kinds of analysis that we require
under the Executive orders. There isn’t a perceived statutory bar-
rier to that analysis, and we are able to perform our review.

Now, of course, the Administrative Procedure Act provides for ju-
dicial review of final rules. In the normal case, where an effective
date might come into play prior to the end of the judicial process,
it is up to the courts to determine whether or not there would be
a sufficient prejudice to affected parties by having the rule take ef-
fect pending the judicial process.
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So, fortunately, the judicial process affords a very good forum in
which the courts can decide should the rule be allowed to take ef-
fect while we are reviewing it or not.

Mr. MARINO. Administrator, does anything prevent you or OIRA
from suggesting to the courts that the issue be stayed, pending liti-
gation, because of the expense involved for industry?

Mr. SHELANSKI. OIRA does not play a role in the judicial process.
That would be up to the Justice Department, typically.

What OIRA does is to ensure that the agency has done a suffi-
cient—if it is an economically significant rule, a sufficient analysis
that is part of the administrative record, that the court can review
the record and come to a determination of precisely that kind of
issue.

Mr. MARINO. Thank you.

My last question, it looks like. 98.98 percent of the claimed bene-
fits from EPA’s mercury rule came from reducing particles other
than mercury. Chief Justice Roberts called such a disproportionate
reliance on co-benefits a potentially illegitimate way of avoiding
limits on agency power.

Will OIRA reevaluate the extent to which it permits agencies to
rely on secondary benefits?

Mr. SHELANSKI. When OIRA reviews a rule, we look at all the
costs and benefits, direct and indirect, that might come from a rule.
But one of the things that we try to do is to ensure that a rule is
well-tailored to its stated purposes. So OIRA does try to make sure
that a rule does achieve its stated purposes and that its benefits
com(i1 from the lawful purpose for which the rule is being promul-
gated.

Mr. MARINO. Thank you, Administrator. My time has expired.

The Chair recognizes the Ranking Member of the Subcommittee,
the gentleman from Georgia, Congressman Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Administrator Shelanski, bills have been proposed, such as H.R.
427, the REINS Act of 2015, which would require both houses of
Congress and the President to approve all new major rules—i.e.,
rules with an annual impact on the economy of at least $100 mil-
lion or having one of a number of economic impacts—before they
can take effect.

Are you familiar with the REINS Act?

Mr. SHELANSKI. Yes, sir, I am.

Mr. JOHNSON. And what do you think about that concept?

Mr. SHELANSKI. Thank you, Mr. Johnson.

The REINS Act is something on which the Administration has
spoken, at least in the last Congress and the Congress before that.
I understand the bill may come up again in this Congress, and the
Administration will have to determine its view at that time on the
current version. But the Administration has issued a statement
against this bill, and I certainly share that view.

The main concern with the REINS Act is that it introduces, in
my view, an unnecessary layer of review and delay in what could
be very important health, safety, and welfare regulations. By re-
quiring a joint resolution of Congress, the authority of the execu-
tive branch agency to put forward its policies is subject to poten-
tially limitless delay or very long delay.
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And that seems to me, in the context of a regulatory system with
numerous checks and balances—internal review by OIRA within
the executive branch, public comment, and judicial review under
the Administrative Procedure Act—strikes me as an unnecessary
hurdle to getting the business of the country done.

Mr. JOHNSON. Thank you.

Among other things, H.R. 1155, which is the SCRUB Act—are
you familiar with the SCRUB Act?

Mr. SHELANSKI. I have just learned about the SCRUB Act. I don’t
have sufficient familiarity at this point to comment on it.

Mr. JOHNSON. It would establish a regulatory CutGo process. Are
you familiar with the CutGo process?

Mr. SHELANSKI. I do understand what that refers to, yes.

Mr. JOHNSON. Yeah. Would you discuss the ramifications of a
mandatory CutGo process?

Mr. SHELANSKI. I think this is something I would really like to
engage with anybody in the Congress who would like to talk about
a CutGo process or some kind of regulatory review commission.

The devil really is in the details on the kinds of proposals that
are in the SCRUB Act. The Administration has not yet, I think,
had a chance to formulate a view on this, and I certainly can’t
speak for the Administration, but it is something we are certainly
interested in working with you on and learning more about.

Mr. JOHNSON. Okay.

Other bills, such as H.R. 185, the Regulatory Accountability Act,
would give greater power to the courts and the Administration to
override congressional mandates. It does this by requiring the
courts to exercise their independent judgment over that agency’s
experts.

What are your views regarding heightened judicial review of
agency rulemaking?

Mr. SHELANSKI. Mr. Johnson, we have grave concerns and I have
grave concerns about judicial review over the expert processes
within the agencies. There is no single, one-size-fits-all type of
analysis or type of process that is fit for all the different kinds of
agency processes that go on. So I have concerns that this intro-
duces judicial review at a far more granular level, a very technical
and detailed level, where I think good decisionmaking by general
courts will be extremely difficult.

Moreover, we should keep in mind courts have the opportunity
to review the complete administrative record. So if there is not suf-
ficient evidence and basis for an agency’s decision, courts already
get to review that. Agencies are already held to a good standard
of having record evidence for their decisions. Further judicial re-
view down to the expert level within the agency strikes me as
something that could grind to a halt the deliberative process and
good policy development.

Mr. JOHNSON. And going back to regulatory CutGo, is it wise to
have a broad restriction on introduction of new regulations, man-
dating that if one comes in you have to get rid of another? Is that
wise?

Mr. SHELANSKI. Thank you, sir.
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As a general matter, I do not favor some kind of a cut-and-go or,
often called, regulatory PAYGO obligation. Sometimes a rule needs
to be issued to meet a vital public matter.

The United States Department of Transportation had to engage
in a very, I think, essential set of rules relating to the transport
of volatile crude oil by rail. This was something that received, sort
of, broad support across the spectrum from many States. For the
Department to have had to spend a lot of time thinking about what
rules it was going to have to cut before it could go with its new
vital health and safety regulation, I think, could have been very
harmful.

More to the point, we have a retrospective review process. I
would much prefer that we use the retrospective review process to
get rid of rules that should be cut, because that way those rules
could be considered on a full record. They could be considered on
an appropriate timeline. We at OIRA would have the opportunity
to review any rules that were implementing retrospective review,
either repeal or reform. And that way we would be sure that the
rules that are cut are rules that we don’t need. My concern is we
lose that review in a kind of process like cut-and-go, mandatory
cut-and-go, as you described.

Mr. JOHNSON. Thank you.

And I yield back.

Mr. MARINO. Thank you, Congressman.

The Chair now are recognizes the gentleman from Michigan,
Congressman Trott.

Mr. TROTT. Thank you, Mr. Chairman.

I appreciate the witness testifying today.

One of the attributes of the REINS Act was it called for more op-
portunities for industry experts to provide input into the rule-
making process. Do you think there is a enough, or too much, or
need more input from industry experts when writing rules?

Mr. SHELANSKI. Thank you, Mr. Trott.

I think, as a general matter—and then I will get specifically to
your question—as a general matter, I think OIRA has the tools and
the input that it needs to do good regulatory review.

On the specific question of industry input, I think there are nu-
merous opportunities for industry in the system we have today to
have serious input into the process. It is extremely rare, I mean,
hard for me to think of a significant regulation where industry has
not actually been involved with the agency as a stakeholder in the
development of a rule.

Once the agency sends the rule to us at OIRA, that fact that the
rule is with us becomes public, and we are required under our Ex-
ecutive orders to have meetings with anybody who requests a meet-
ing, under Executive Order 12866. As it so happens, we have no
control over this. Industry avails itself quite heavily of that oppor-
tunity, so we are hearing a lot from industry.

Now, typically, this just gets us to ask questions, and the agency
is often very familiar with the arguments that industry is making.
And then, of course, once the proposed rule is out for public com-
ment, industry has a great opportunity to get all of the facts and
issues into the public record—a record that the agency is required
by law to address in order to withstand judicial review.
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Of course, during the finalization process, there is further inter-
action at the agency level and then back through the 12866 proc-
ess.

So it strikes me that industry has a wealth of opportunity, as
things currently stand, to be involved with the rulemaking process.

Mr. TrROTT. I appreciate those comments. That is helpful. In
hindsight, maybe some of the feedback I am getting from busi-
nesses is they have plenty of opportunity for input but some of
their input is not listened to or followed, so maybe that is the real
issue.

But, along those lines, one of the concerns I have heard from a
number of businesses is the timeframe when rules are finalized
and implemented is sometimes too short of a window for them to
properly respond and implement procedures and software changes
to adapt. Do you have any concerns in that regard?

You know, when I was in the business sector for many years,
that was one of my biggest nightmares, was when a client or cus-
tomer would give us a short timeframe to implement significant
changes in operations, and we had no choice but to make it hap-
pen. But I just worry sometimes that the rulemaking undermines
businesses because they don’t have adequate time to respond.

Mr. SHELANSKI. I fully agree that a realistic implementation pe-
riod is vital to a regulation. It is vital for a number of reasons.

Stakeholders do need time to order their affairs. The businesses
that are being regulated are the engines of our economy, they are
engines of employment. And we need to ensure that the timeframe
in which a rule will be implemented and the way it will be imple-
mented is consistent with those vital functions that industry plays.

We review implementation periods, typically, as part of our re-
view of a rule, because costs can change drastically depending on
what the ramp-up period is or the implementation period is. Do
agencies always get it right? My supposition is occasionally they
don’t, but it is not for lack of trying. It is part of our review, and
it is something on which we frequently take input.

Mr. TROTT. Executive Order 12866 calls on agencies to bring reg-
ulatory burdens to your attention and to give suggestions on how
they can be resolved. Is that being done, to your knowledge? And
do you get many suggestions on how we can improve the regulatory
burden on businesses? And if not, how can we make sure they co-
operate?

Mr. SHELANSKI. Yes, sir. We do have a lot of back-and-forth with
the agencies on precisely that point.

One of the things we are most concerned with at OIRA is to
make sure that rules achieve their goals but that, in doing so, they
don’t take an unnecessarily high-cost path.

And so, during the course of review, we have a number of sources
of information that lead to almost a majority of our exchanges with
agencies are questions on this kind of topic, whether they are
brought to us by other agencies, which is frequently the case
through the interagency process, or the Small Business Adminis-
tration, which is a very effective advocate for small businesses on
business burdens, and also through our obligation under the Regu-
latory Flexibility Act to ask agencies to think about alternatives.

Mr. TROTT. Great.
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I see my time has expired. I thank you for your time and your
insight this afternoon, sir.

Mr. MARINO. The Chair now recognizes another gentleman from
Michigan, Congressman Mike Bishop.

Mr. BisHOP. Thank you, Mr. Chair.

Administrator Shelanski, I appreciate your testimony today.

I would like to build on what my colleague from Michigan was
getting to, and I want to refer you to an event. At the end of May,
the Department of HHS and Treasury and Labor published a rule
announcing that, as of 2016, all plans would be required to embed
an individual cost-sharing limit in all options offering family cov-
erage.

This is a huge change in the plan for both the employee and the
employer, large and small, and their administrative vendors and
carriers, as Mr. Trott indicated, will not be able to accommodate
the rule by 2016.

I am wondering how it is possible that something of this mag-
nitude can be implemented by the government without any statu-
tory requirement and without any rules by way of the Administra-
tive Procedure Act?

Mr. SHELANSKI. There are a number of things that agencies can
do that don’t have to be done by rule, whether explicitly by statute
or by precedent. I would have to go back and look into the par-
ticular situation that you are raising, because I can’t explain under
what authority they acted.

But, typically, there are many lawful authorities that do allow
agencies to proceed with administrative changes that occur outside
of the regulatory process and that are not subject to OIRA jurisdic-
tion.

Mr. BisHOP. Okay.

I have a couple questions with regard to the process, as well.

A recent analysis by the GAO found that, since 2011, 43 major
or significant rules were not submitted to Congress, as required by
the Congressional Review Act. Without this submission, Congress
is, in effect, robbed of the opportunity to introduce resolutions of
disapproval.

I am wondering what OIRA can do to remind agencies of their
obligations according to this rule so we don’t go through this over
and over again?

Mr. SHELANSKI. Thank you, Congressman. You raise a very good
point. The GAO pointed out something I think is very important,
and I absolutely agree that agencies should up hold their obliga-
tions to report these rules.

After we received the GAO report, we contacted agencies to re-
mind them strongly that they have the obligation to report these
rules. Under the statute, under the law, this is an agency obliga-
tion. It is not something OIRA can do for the agencies. But we have
reminded the agencies that they have this obligation and should
live up to it.

Mr. BisHOP. So we know the agencies must submit rules to OIRA
for review, but what process do you use to ensure that the agencies
properly comply with the submission requirements?

Mr. SHELANSKI. The submission requirements to OIRA?

Mr. BisHOP. Yes.
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Mr. SHELANSKI. So we typically know what rules an agency has
on the agenda going forward because we publish twice a year, or
publish and then update, a regulatory plan and agenda. It is very
unusual for an agency to—in fact, I can almost not think of an ex-
ample in the 2 years that I have been in the job where an agency
has not submitted a rule to OIRA that should be submitted to us.
So we don’t have a problem. Agencies comply quite well with that.

We often will have differences of opinion about something that
is not a rule and whether OIRA should review it. And so we have
often called in things that the agencies have captioned as guid-
ances or notices because we believe they have regulatory effect. But
the agencies have been very cooperative when we have identified
such documents.

Furthermore, agencies will often have a difference of opinion
with OIRA over a significance determination and whether we
should review a rule. They have shown us the rule; we know it ex-
ists. The significance determination is ultimately up to us. So,
while we have had agencies ask that rules not be deemed signifi-
cant, we make an independent judgment. Again, agencies have
been quite cooperative.

So we have not had a problem with the agencies’ compliance and
cooperation with submissions.

Mr. BisHOP. Thank you very much, sir. I appreciate it.

I yield back my time.

Mr. MARINO. Thank you.

The Chair now recognizes the gentleman from Georgia, Con-
gressman Collins.

Mr. CoLLINS. Mr. Chairman, I just have a unanimous-consent re-
quest.

We had sent a letter to your department. We are working on
that. We have not received a response yet. This was from several
months ago. I just wanted to insert that into the record and also
just ask that you do everything in your power to make sure that
your office is complying with our office to get the answers that are
needed.

[The information referred to follows:]
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Mr. SHELANSKI. Thank you, Mr. Collins.

I did just this morning receive your letter from our Legislative
Affairs Office. I assure you of a response.

I have also read the letter, and I found it extremely interesting
and look forward to reading the report you reference in the letter
and acting accordingly.

Mr. CoLLINS. Thank you.

Mr. Chairman, thank you.

Mr. MARINO. The Chair now recognizes the Vice-Chairman of the
Regulatory Subcommittee, the gentleman from Texas, Congress-
man Farenthold.

Mr. FARENTHOLD. Thank you. Administrator Shelanski, I appre-
ciate your being with us.

I want to start at a 30,000-foot view, and I wanted to get your
opinion on how you think the law of diminishing returns applies
in the regulatory context.

In other words, once basic safeguards are in place, will further
improvements often require spending increasingly more money to
achieve increasingly less results?

Mr. SHELANSKI. That is a great question, Congressman.

One of the things that we look at when we review a rule is
whether that rule, specifically that rule, building on the baseline
of the costs that exist in the industry and what the state of play
is in the industry as it stands when the rule is brought to us,
whether it will achieve benefits that justify the costs.

Mr. FARENTHOLD. At some point, we might just get the low-hang-
ing fruit and leave the rest for the plaintiffs’ attorneys.

I want to get down into the weeds a little bit with some specific
regulations that directly affect folks in Texas and throughout the
country.

The EPA’s controversial waters of the U.S. rule has obvious po-
tential consequences for small businesses, especially agribusiness,
our farmers and ranchers. Yet the EPA did not convene a Small
jliusiness Advisory Panel, as required by the Regulatory Flexibility

ct.

Why didn’t OIRA insist that the EPA follow the law?

Mr. SHELANSKI. The EPA’s determination at the time that the
SBREFA issue, the Small Business Panel issue, came up was that
what they were doing in this rule was effectively codifying in regu-
lation what had been existing jurisdictional practice, just trying to
spell out more clearly what had been happening through many,
many years of practice, in which the courts, indeed the Supreme
Cogn‘t,hhad found had not been sufficiently spelled out.

o the

Mr. FARENTHOLD. I am going to take issue, and, certainly, I
think some of the farmers and ranchers, who feel like they are di-
rectly affected by these rules. They hadn’t had the EPA crawling
over their property, and this certainly seems to give the EPA a
whole lot more jurisdiction, down to stock tanks, irrigation ditches,
and, if we keep along this path, probably swimming pools in peo-
ple’s backyards.

Mr. SHELANSKI. Well, I think I would have a different take on
what the possible reach of the rule is. But I think, as a general
matter, what the EPA was doing was simply spelling out jurisdic-
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tion that it had previously under the Clean Water Act and trying
to make a little clearer when and where it would exercise it.

At this point, for any given body of water, there is still a deter-
mination to be made on whether permitting and whether the Clean
Water Act provisions would apply.

Mr. FARENTHOLD. Well, OIRA approved these waters of the U.S.
Rules in just 2 months. That seems awful fast considering that the
final costs that showed up for the rule were triple the original cost
grojections, and the final version further extended the EPA’s juris-

iction.

Was there any pressure that you all faced from the outside to
run this rule through? And what factors was your approval and the
speedy decision thereof based on?

Mr. SHELANSKI. Thank you very much.

Under the Executive orders, the normative time for review of
regulations is 90 days. Sometimes we are able to be much faster.

By far, the biggest component in the timing of regulation is the
priority that the agency places on the rule. Very often, OIRA con-
ducts an interagency process rather quickly, gets feedback from the
agencies, passes its comments and the interagency comments back
to the agency, and, if an agency has made a rule a high priority,
the rule then comes back to us. And when we have decided that
the rule has sufficiently addressed the concerns that were raised,
we conclude review.

Mr. FARENTHOLD. Well, generally, I am a supporter of the gov-
ernment being more efficient, but I certainly don’t think in the
rulemaking process there should be any incentive to cut corners,
especially considering the financial impact.

One last question on the EPA. Congress has long been concerned
about their evaluation of co-benefits from lowering particulate mat-
ter emissions in the context of limiting other air pollution.

What is your view of how the EPA accounts for co-benefits? In
particular, how robust is the science about the health effect of addi-
tional marginal reductions in particulate matter emissions?

Mr. MARINO. Administrator, could you pull that microphone a lit-
tle closer to you? You are not coming over loud enough on the TV.

Mr. SHELANSKI. Is that better?

Mr. MARINO. That is better.

Mr. SHELANSKI. Okay. My teenage son tells me I am very loud.
| l\gr. FARENTHOLD. I am an old radio guy. You can’t beat me in

oud.

Mr. SHELANSKI. In terms of co-benefits—and I believe I got a
similar question from Chairman Marino—what we try to do when
an agency comes to us with a rule is we look at what the rule
achieves. We try to make sure that the agency, although we do not
typically make independent legal determinations, has the authority
to achieve what it is trying to achieve. And then we look at the
costs and benefits to make sure that those costs are justified by the
benefits.

When it comes to the state of the science and the analysis under-
neath the rule, OIRA does not do an independent scientific evalua-
tion. We are not scientists. What we do, however, is make sure that
the evidence that the agency relies on meets certain requirements,
that it meets the requirements of generally accepted science to the
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extent it exists, that the agency employs a generally accepted
method, and that the quality of data and evidence that the agency
is relying on meets sufficient data quality standards. And one of
the things that we are very mindful of is that the agency look at
the full body of evidence that is in the scientific record, does not
choose selectively things that cut only in favor of its rule.

So we do a pretty rigorous set of questioning of the agency. And
if an agency is basing its determination on supposition rather than
science, that will make it harder to get a rule through us.

Mr. FARENTHOLD. Thank you. I see my time is well-expired.

Mr. MARINO. The Chair recognizes the gentleman from Texas,
Congressman John Ratcliffe.

Mr. RATCLIFFE. I thank the Chairman for holding this hearing,
because the Texans that I represent certainly are frustrated with
what they see as an ever-expanding government that invades so
many aspects of their lives. And they are certainly frustrated with
unelected bureaucrats that sometimes have the power to impose
regulations that have the force of law with little or no time for
meaningful preparation.

So I think it is important that we, at a minimum, make sure the
folks do get the information they need to comply with new regula-
tions and to fully analyze the effects that these regulations would
have on their businesses.

Administrator Shelanski, I appreciate you being with us today.

I am sure that it won’t come as a surprise to you that some of
the concern that I am talking about does relate to OIRA’s tendency
to have delayed informing the American people about regulations
developed by Federal regulations—the Unified Agenda, as we call
it. So I would like to ask you a couple of questions about some of
those factors that I hope that we are able to agree on.

First of all, do you believe that getting this information about
agency regulations to the American people, particularly the small
businesses who are especially burdened by compliance costs, that
that is something that is vitally important?

Mr. SHELANSKI. I fully agree that getting the agenda and plan
is extremely important so that stakeholders can have notice of the
rules that are going to be forthcoming.

Mr. RATCLIFFE. So, putting yourself in the place of a small-busi-
ness owner trying to prepare for impending regulation, you would
agree with me that getting that information on time and in a
streamlined manner is equally important?

Mr. SHELANSKI. I think, to the extent at all possible, getting in-
formation out in advance and in a timely fashion is quite impor-
tant.

Mr. RATCLIFFE. Okay.

And I know you are relatively new to the position there at OIRA,
but I am hoping that you will agree with me that such reports on
upcoming Federal regulations should never be a political exercise.

Mr. SHELANSKI. I would agree with that. Certainly, in the 2
years that I have been in the job, we have been able to get the
agenda and plan out each spring and fall, as required and on time.

Mr. RATCLIFFE. But, obviously, you are aware of the past history
at OIRA. And so, in that respect, do you find it troubling that dur-
ing the 2012 election year the Obama administration refused to
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issue either a spring or a fall Unified Agenda of planned
rulemakings?

Mr. SHELANSKI. My understanding—and, of course, I wasn’t
there, so I can’t answer as to what happened or what the reasons
were—was that one plan and agenda did not get issued.

Mr. RATCLIFFE. Okay.

Mr. SHELANSKI. Just one. I certainly——

Mr. RATCLIFFE. But that one—we can try and minimize that, but
the fact is that one would be one violation of law.

Mr. SHELANSKI. Even apart from being a violation of law, I think
it is not good policy. Therefore, when I was having my confirmation
hearings a little over 2 years ago, one of the things I pledged to
do and that I have carried through on was to ensure that each
spring and fall that plan and agenda does get published and, more-
over, to work closely with the agencies to try to improve the com-
pleteness and accuracy of that plan and agenda.

Mr. RATCLIFFE. So can I take it by your answer, then, that you
have just given me your assurance that in 2016, the next election
year, that the Unified Agenda will issue on time?

Mr. SHELANSKI. Yes, sir.

Mr. RATCLIFFE. And you have taken steps to ensure that that
will be the case?

Mr. SHELANSKI. To the extent that it is within my power, sir,
those plans and agenda will be published on time.

Mr. RATCLIFFE. Okay. Very good.

I thank you for being here today, and I am going to yield back
the balance of my time.

Mr. MARINO. Thank you.

And this concludes today’s first panel of our hearing. I want to
thank Administrator Shelanski for being here.

You are excused, sir.

Mr. SHELANSKI. Thank you.

Mr. MARINO. And we have been called to vote. So we have four
votes, and it looks like it could be about 30 minutes before we call
the second panel. We will get back here as soon as possible.

I declare a recess at this point.

[Recess.]

Mr. MARINO. The Regulatory Reform Subcommittee will come to
order. And I will begin by swearing in our witnesses for our second
panel.

Would you please stand and raise your right hand?

Do you swear that the testimony you are about to give before
this Committee is the truth, the whole truth, and nothing but the
truth, so help you God?

Please let the record reflect that the witnesses have answered in
the affirmative.

And, yes, please be seated.

I am going to introduce all four members before we start out
with your opening statements, if you don’t mind.

Dr. Douglas Holtz-Eakin—am I pronouncing that correctly?

Mr. HoLTZ-EAKIN. It is actually “Holtz-Eakin.”

Mr. MARINO. “Holtz-Eakin.” Okay. Thank you—is the president
of the American Action Forum.
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Dr. Holtz-Eakin has served in numerous government and policy
positions, including as Director of the nonpartisan Congressional
Budget Office. During his time with the President’s Council of Eco-
nomic Advisors, he helped to formulate policies addressing the
2000-2001 recession in the aftermath of the terrorist attacks of
September 11, 2001.

Dr. Holtz-Eakin received his B.A. From Denison University in
mathematics and his Ph.D. in economics from Princeton.

And welcome, Doctor.

Ms. Karen Harned—is that correct?

Ms. HARNED. Yes.

Mr. MARINO. Just want to make sure. Thank you—has served as
executive director of the National Federation of Independent Busi-
ness’ Small Business Legal Center since April of 2002. Prior to
that, Ms. Harned was an attorney at a Washington, DC, law firm
specializing in food and drug law, where she represented clients be-
fore Congress and Federal agencies.

Ms. Harned appears frequently in the national media to discuss
issues including regulations, health care, and other issues impor-
tant to small business. She is a graduate of the University of Okla-
homa and earned her J.D. From The George Washington Univer-
sity Law Center.

Welcome.

Dr. Richard Williams is director of the Regulatory Studies Pro-
gram at George Mason University’s Mercatus Center. Prior to that,
Mr. Williams served as Director for Social Sciences at the Center
for Food Safety and Applied Nutrition in the Food and Drug Ad-
ministration.

Dr. Williams has appeared in national media outlets, including
NPR and The Wall Street Journal. He is a U.S. Army veteran who
served in Vietnam—and, sir, thank you for your service.

Dr. Williams holds a B.S. in business administration from Old
Dominion University and earned his M.A. and Ph.D. in economics
from Virginia Tech.

Welcome.

Professor Noah Sachs is a professor at the University of Rich-
mond School of Law and Director of the school’s Merhige Center for
Environmental Studies. He specializes in environmental law, torts,
and administrative law and has written casebooks in those areas.

In 2014, Professor Sachs was awarded a Fulbright grant to study
challenges to market-oriented environmental reforms in developing
countries. Professor Sachs received his B.A. from Brown Univer-
sity, his M.P.P. from Princeton, and his J.D. from Stanford Law
School.

Welcome, Professor.

Each of the witnesses’ written statements will be entered into
the record in its entirety.

I ask that each of you summarize your statements in 5 minutes
or less. And you see the lights in front of you, and by the time it
gets to the last one, that pretty much means your 5 minutes is up.
I know that people concentrate on their statements, so I will just
politely do this, and that will give you an indication to please wrap
your statement up.

And, with that, thank you all for being here.
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Dr. Holtz-Eakin, please.

TESTIMONY OF DOUGLAS HOLTZ-EAKIN, Ph.D., PRESIDENT,
AMERICAN ACTION FORUM

Mr. HoLTZ-EAKIN. Well, thank you, Chairman Marino, Ranking
Member Johnson, Congressman Bishop, for the privilege of being
here today.

Let me make three brief points and submit my written statement
for the record.

The first is that OIRA is doing a very important and valuable
job. And this is, I think, highlighted by the scale of recent regu-
latory activity. There are a lot of details in the written statement,
but paperwork burdens have risen by 30 percent since the year
2000 to the present. That is an enormous rise in the cost of regula-
tion. The year 2010 alone saw 100 major rules finalized. OIRA has
put in its data that 2012 is probably the most expensive regulatory
year in recent history.

And if you look at the success in taking costs off the books, the
retrospective reviews done under the Executive orders that have
been discussed have, on net, increased costs and have often not
even included retrospective review. It has been new regulations
and higher costs. So there is a significant issue that needs to be
addressed.

And OIRA itself could do a better job; there’s no question. There
are issues in transparency that have been highlighted by its his-
tory with the Unified Agenda in recent years—not putting it out
in some years in the spring, putting it out on the 23rd of December
or just before Thanksgiving, just before Memorial Day, July 3. The
tradition of waiting for a holiday and doing it at 4 o’clock on a Fri-
day or something is something that is not exactly consistent with
their mandate.

There is the failure to comply on a regular basis with the Un-
funded Mandates Reform Act and highlight mandates placed on the
private sector. There is the inconsistent performance on the Con-
gressional Review Act and reporting of regulations to the House,
the Senate, and the Government Accountability Office.

In their annual report, there is a highly incomplete accounting
of the overall costs and benefi