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LEGISLATIVE HEARING ON THE FRANK R.
LAUTENBERG CHEMICAL SAFETY FOR THE
21ST CENTURY ACT (S. 697)

WEDNESDAY, MARCH 18, 2015

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9:30 a.m. in room 406,
Dirksen Senate Building, Hon. James Inhofe (chairman of the com-
mittee) presiding.

Present: Senators Inhofe, Boxer, Vitter, Barrasso, Carper, Udall,
Whitehouse, Cardin, Sanders, Markey, Boozman, Merkley, Fischer,
Capito and Rounds.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. We will call this hearing to order.

Senator Boxer and I will each have a 5-minute opening state-
ment. Then we will proceed.

I want to use half of my 5-minute statement so I can give the
other half to Senator Vitter, who is the co-author of the bill.

I am very pleased today that we will be discussing the Frank R.
Lautenberg Chemical Safety for the 21st Century Act. It might be
the longest title I can ever remember, but it is worth it. It has
strong bipartisan support of nine Democrats and nine Republicans.
I am proud to co-sponsor this bill and hope to move it through the
committee by way of constructive and orderly process.

For years, Senator Lautenberg worked to update the 1976 law,
releasing bill after bill, every Congress. In 2012 he came to me
with a clear message. That message was that this law will not be
updated without bipartisan support and input from all stake-
holders. So Frank and I held a series of stakeholder meetings and
through that process, we got a lot of good information on all sides
of the issue.

Just about 2 years ago, Senator Lautenberg teamed up with Sen-
ator Vitter to introduce a bipartisan bill that created not only the
first real momentum for meaningful reform, but a foundation for
the legislation we have before the committee today.

It is important to note that today we have a number of witnesses
focused on public health and the environment and none from in-
dustry. This is certainly not because no one from industry supports
the bill. So I, without objection, will place supporting statements

o))
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into the record from a number of groups, including the American
Alliance for Innovation.
[The referenced information follows:]
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March 31, 2015

The Honorable James Inhofe

Chairman

Committee on Environment and Public Works
United States Senate

Washington, DC 20510

The Honorable Thomas Udall The Honorable David Vitter
United States Senate United States Senate
Washington, DC 20510 Washington, DC 20510

Dear Chairman Inhofe, Senator Udall, and Senator Vitter:

More than 100 members of the American Alliance for Innovation (A AI) wrote you on March 17,
2015 to thank you for your leadership and offer support for the Frank R. Lautenberg Chemical
Safety for the 21* Century Act (S. 697). That letter is attached. The undersigned members of AAI
would also like to express their support for S. 697 as additional signatories to the March 17™ Jetter.
Therefore, please consider this letter an addendum to the attached March 17" Jetter.

Sincerely,

American Architectural Manufacturers Association
Council of Producers & Distributors of Agrotechnology
Flavor and Extract Manufacturers Association

INDA, Association of the Nonwoven Fabrics Industry
Interstate Natural Gas Association of America

Juice Products Association

National Association of Landscape Professionals
National Association of Manufacturers

National Council of Textile Organizations

National Fisheries Institute

National Retail Federation

Portland Cement Association

RISE (Responsible Industry for a Sound Environment)
Spray Polyurethane Foam Alliance

The Viny! Institute

The Vision Council

Vinyl Building Council

Wallcoverings Association

cc: Members of the Committee on Environment and Public Works
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March 17,2015

The Honorable James Inhofe

Chairman

Committee on Environment and Public Works
United States Senate

Washington, DC 20510

The Honorable Thomas Udall The Honorable David Vitter
United States Senate United States Senate
Washington, DC 20510 Washington, DC 20510

Dear Chairman Inhofe, Senator Udall, and Senator Vitter:

We are writing as members of the American Alliance for Innovation (AAI) to thank you for your
leadership and offer our support for the Frank R. Lautenberg Chemical Safety for the 21
Century Act (S. 697). The AAI is an alliance of trade associations representing businesses both
large and small from across the economy. AAI represents many major sectors of our economy,
all along the chemicals value chain, including aerospace, agriculture, apparel, automotive,
building and construction materials, chemical and raw material production, consumer and
industrial goods, distribution, electronics, energy, equipment manufacturers, food and grocery,
footwear, healthcare products and medical technology, information technology, mining and
metals, paper products, plastics, retail, storage, and travel goods.

The way chemicals are produced and regulated has an impact on each of our industries, the
products that we make and/or the services we provide. A strong, credible federal chemical
regulatory program is important to our members, their customers, the millions of workers we
represent, the national marketplace and all American consumers.

The Frank R. Lautenberg Chemical Safety for the 21 Century Act (S. 697) is a pragmatic
compromise that balances the interests of multiple stakeholders while making significant
improvements to chemicals management and facilitating a more cohesive federal approach to
chemical regulation. We appreciate the thoughtful, bipartisan approach you have taken in
crafting the legislation and look forward to working with you and your fellow co-sponsors as the
bill is considered by the Committee and the full Senate.

Sincerely,

Adhesive and Sealant Council
Aerospace Industries Association
Air-Conditioning, Heating, and Refrigeration Institute



Alkylphenols & Ethoxylates Research Council
Alliance of Automobile Manufacturers
Aluminum Association

American Apparel & Footwear Association
American Bakers Association

American Chemistry Council

American Cleaning Institute

American Coatings Association

American Coke and Coal Chemicals Institute
American Composites Manufacturers Association
American Farm Bureau Federation

American Fiber Manufacturers Association
American Foundry Society

American Gas Association

APA — The Engineered Wood Association
Asphalt Roofing Manufacturers Association
Association of Global Automakers

Association of Home Appliance Manufacturers
Auto Care Association

Can Manufacturers Institute

Center for Baby and Adult Hygiene Products
Chemical Fabrics and Film Association

Color Pigments Manufacturers Association
Composite Lumber Manufacturers Association
Consumer Electronics Association

Consumer Healthcare Products Association
Consumer Specialty Products Association
Corn Refiners Association

Council of Great Lakes Industries

CropLife America

Edison Electric Institute

EPS Industry Alliance

ETAD North America

Extruded Polystyrene Foam Association
Fashion Accessories Shippers Association
Fashion Jewelry and Accessories Trade Association
Flexible Packaging Association

Global Cold Chain Alliance

Grocery Manufacturers Association

Hardwood Plywood & Veneer Association
Industrial Environmental Association
Industrial Minerals Association - North America
Institute of Makers of Explosives

Institute of Scrap Recycling Industries, Inc.
Institute of Shortening and Edible Oils
International Association of Refrigerated Warehouses
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International Fragrance Association, North America
International Institute of Ammonia Refrigeration
International Institute of Synthetic Rubber Producers
International Sleep Products Association
International Warehouse Logistics Association
International Wood Products Association

IPC - Association Connecting Electronics Industries
Juvenile Products Manufacturers Association
Methanol Institute

Motor & Equipment Manufacturers Association
National Association for Surface Finishing

National Association of Chemical Distributors
National Association of Printing Ink Manufacturers
National Black Chamber of Commerce

National Cleaners Association

National Confectioners Association

National Electrical Manufacturers Association
National Grocers Association

National Industrial Sand Association

National Lime Association

National Lumber and Building Material Dealers Association
National Marine Manufacturers Association
National Mining Association

National Oilseed Processors Association

National Pest Management Association

National Restaurant Association

National Tank Truck Carriers, Inc.

Nickel Institute

Oregon Women in Timber

Outdoor Power Equipment Institute

Personal Care Products Council

Personal Watercraft Industry Association

Petroleum Marketers Association of America

Pine Chemicals Association, Inc.

Plastic Pipe and Fittings Association

Plastics Pipe Institute

Plumbing Manufacturers International
Polyisocyanurate Insulation Manufacturers Association
PVC Pipe Association

Recreation Vehicle Industry Association

Resilient Floor Covering Institute

Reusable Packaging Association

Roof Coatings Manufacturers Association

Rubber Manufacturers Association

Society of Chemical Manufacturers and Affiliates
Specialty Graphic Imaging Association



SPI: The Plastics Industry Trade Association
Sports & Fitness Industry Association

SPRI, Inc. (representing the Single Ply Roofing Industry)
Structural Insulated Panel Association
Styrene Information & Research Center
Textile Rental Services Association

The Fertilizer Institute

The Silver Institute

Thermoset Resin Formulators Association
Toy Industry Association

Travel Goods Association

Treated Wood Council

United Egg Producers

U.S. Chamber of Commerce

Utility Solid Waste Activities Group

Viny! Siding Institute, Inc.

Window & Door Manufacturers Association

cc: Members of the Committee on Environment and Public Works
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Senator INHOFE. The reason the majority has chosen these wit-
nesses is to focus on the health and environmental provisions of
the bill, and greater regulatory certainty for the regulated commu-
nity as well as better ensuring protections for all Americans, not
just those in a few States with a patchwork of programs. Major en-
vironmental laws do not get passed without bipartisan support,
and Frank recognized that. The simple fact is that any partisan,
partisan, reform effort will fail.

Senator Vitter, you can have the remainder of my time.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR
FROM THE STATE OF OKLAHOMA

TSCA (Toxic Substances Control Act) is a law that everyone agrees is outdated
and in serious need of modernization. I am very pleased that today we have before
us a bill with the strong bipartisan support of 9 Democrats and 9 Republicans. I
am proud cosponsor of this bill and hope to move it through Committee by way of
constructive and orderly process.

For years Senator Lautenberg worked to update the 1976 law, releasing bill after
bill every Congress, and in 2012, he came to me with a clear message: this law will
not be updated without bipartisan support and input from all stakeholders. Frank
and I held a series of stakeholder meetings, and though that process we got a lot
of good information on all sides of the issue and I would in particular welcome Ms.
Bonnie Lautenberg to the committee this morning.

Just about two years ago, Senator Lautenberg teamed up with Senator Vitter to
introduce a bipartisan bill that created not only the first real momentum for mean-
ingful reform, but a foundation for the legislation we have before the Committee
today.

We all know that Senator Vitter and myself and our Republican colleagues are
not ones to typically offer up bills granting EPA more authority. But in this case
I believe it is not only the right thing to do, but the conservative thing to do.

TSCA is not a traditional environmental law that regulates pollutants like the
Clean Air or Clean Water Acts instead it regulates products manufactured for com-
merce. Under the U.S. Constitution, the job of regulating interstate commerce falls
to Congress, not the states. We support this legislation not only because it better
protects our families and communities, but because it ensures American industry
and innovation can continue to thrive and lead without the impediment of 50 dif-
ferent rulebooks.

It is important to note that today that we have a number of witnesses focused
on public health and the environment and none from industry. This is certainly not
because no one in industry supports this bill I would like unanimous consent to
place supportive statements in the record from a number of groups including the
American Alliance for Innovation which has sent us a letter signed by XX trade as-
sociations. The reason the majority has chosen these witnesses is to focus on the
health and environmental provisions of the bill, which have been significantly
strengthened as the necessary tradeoff for greater regulatory certainty for the regu-
lated as well as better ensuring protections for all Americans, not just those in the
few states with a patchwork of programs.Major environmental laws do not get
passed without bipartisan support Frank recognized that and the simple fact is that
any partisan TSCA reform effort will ensure that nothing gets done and Americans
are stuck with a broken federal system to all our detriment. I hope we get this done
to honor Senator Lautenberg’s legacy.

OPENING STATEMENT OF HON. DAVID VITTER,
U.S. SENATOR FROM THE STATE OF LOUISIANA

Senator VITTER. Thank you so much, Mr. Chairman. Thanks for
convening today’s important hearing. I too want to thank all of our
witnesses, starting with Mrs. Bonnie Lautenberg, for being here
today, to discuss this important bipartisan effort to reform an out-
dated law that affects all of our daily lives and our national econ-
omy.
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As you suggested, more than 2 years ago, I sat down with Frank
Lautenberg in an attempt to find compromise, work together on up-
dating the drastically outdated Toxic Substances Control Act. Up-
dating this law was a long-time goal, it was a passion of Frank’s.
I am saddened he is not with us today to see and to hear this
progress.

But after Frank’s unfortunate passing, Senator Tom Udall
stepped in to help preserve Frank’s legacy and continue working
with me to move bipartisan TSCA reform forward. In the long
months since, Senator Udall and I have worked tirelessly to ensure
the bill substantively addresses the concerns that we heard from
fellow Republicans and Democrats, as well as from the environ-
mental and public health communities.

Today, we are here to talk about that work, that successful work,
and to answer one key question: are we here to accomplish some-
thing that protects the public health and the environment,

while ensuring American industry has the ability to continue to
lead and innovate? Or are we willing to just let the status quo re-
main, the failed status quo, push failed partisan ideas that will not
go anywhere?

As members of this committee, I think we have a responsibility
to ensure that our constituents are properly served, that we move
the ball forward in an important substantive way, and that will
only be done clearly with a strong bipartisan approach. And the
Udall-Vitter bill we will be discussing today, among other things,
is the only bipartisan bill on radar, on the playing field. Our co-
sponsors, Republican and Democrat, continue to grow.

It is evident that the Frank R. Lautenberg Chemical Safety for
the 21st Century Act is the only realistic shot we have at reforming
a very broken and dysfunctional system. So I look forward to all
of our witnesses’ testimony and the discussion.

Again, Mr. Chairman, thank you very much for this hearing.

Senator INHOFE. Thank you, Senator Vitter.

Senator Boxer.

OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator BOXER. Thanks so much, Mr. Chairman, and thanks to
all of our witnesses who are here.

I am going to ask unanimous consent to place my full statement
into the record at this time, and lay out several reasons why I op-
pose the Udall-Vitter bill.

Senator INHOFE. Without objection.

[The prepared statement of Senator Boxer follows:]

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Thank you all for being here today.u I ask unanimous consent to place into the
record my statement, which lays out several reasons I oppose the Udall-Vitter bill.u
The bill I introduced with Senator Markey, the Alan Reinstein and Trevor Schaefer
Toxic Chemical Protection Act, addresses fundamental flaws in the Udall-Vitter
big.u Unfortunately, the Republican majority would not permit it to be considered
today.

I want to note the presence of Linda Reinstein, Alan’s wife, and Trevor Shaefer
who are here today, as well as consumer advocate Erin Brockovich, who endorses
the Boxer-Markey bill and opposes the Udall-Vitter bill.It is clear that in its present
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form, the Udall-Vitter bill fails to provide the public health protections needed and
is worse than current law. This bill still does not have the tools necessary to put
safeguards in place—even for the most dangerous toxic substances like asbestos.

I would like to enter into the record an analysis by one of the leading legal schol-
ars on environmental law who said: ”[TThe Vitter-Udall-Inhofe bill will not make it
easier for EPA to regulate harmful toxic substances . . . When considered in light
of its aggressive preemption of state law that would actually remove existing protec-
tions in many states, the bill is actually worse than the existing statute from a con-
sumer protection perspective.t And the changes to the regulatory standard and the
failure to change the standard for judicial review will provide job security for chem-
ical industry lawyers for years to come. [Tom McGarity, University of Texas Law
Professor, March 17, 2015]

I have never seen such an unprecedented level of opposition to any bill.u I want
you to see what that opposition looks like, and I ask my staff to stand up now and
show you the names of more than 450 organizations that oppose the Udall-Vitter
bill.u Some of the groups listed include:

e 8 State Attorneys General (California, Massachusetts, New York, Iowa, Maine,
Maryland, Oregon, Washington)

e Breast Cancer Fund

o Asbestos Disease Awareness Organization

e Trevor’s Trek Foundation

e Environmental Working Group

e EarthJustice

e Safer Chemicals, Health Families

e Association of Women’s Health, Obstetric and Neonatal Nurses

e American Nurses Association

¢ Physicians for Social Responsibility

e United Steelworkers

Let me quote from some of the letters we have received in opposition to the bill.
The Breast Cancer Fund said this: “The Frank R. Lautenberg Chemical Safety for
the 21st Century Act . . . undermines what few health protections from toxic chemi-
cals now exist . . .

It advances the interests of the chemical industry and disregards years of work
by health care professionals, scientists, public health advocates and state legislators
to enact meaningful reform and to prevent diseases linked to chemical exposure.”

According to the Asbestos Disease Awareness Organization, “The fact that the
Vitter-Udall bill will not even restrict, much less ban, the deadly substance that
claims 30 lives a day is nothing short of a national travesty. Any Senator who sup-
ports this industry proposal is in essence supporting the continuation of the toll as-
bestos has already had on millions of American families.”

EarthdJustice had this to say about the Udall-Vitter bill: “[T]he chemical industry
got exactly what it wanted—again.”

The Director of Safer Chemicals, Healthy Families, Andy Igrejas, said: “Fire-
fighters, nurses, parents of kids with learning disabilities and cancer survivors all
still oppose this legislation.

The Attorneys General from New York, Iowa, Maine, Maryland, Oregon and
Washington had this to say: “{Wle believe that, rather than bringing TSCA closer
to attaining its goal, the draft legislation’s greatly expanded limitations on state ac-
tion would move that goal further out of reach.”

Massachusetts’ Attorney General says: “On the crucial issue of preserving our
state’s abilities to protect the health and safety of the citizens within our borders
the bill strays far from a bill that can adequately protect our citizens from the po-
tential risks that may be posed by certain toxic chemicals in commerce.”

According to California’s Attorney General: “In California’s view, this constitutes
poor public policy that undermines the fundamental health and environmental pro-
tection purposes of TSCA reform.”

And California EPA says, “Unfortunately, rather than reforming TSCA to ensure
that state and federal agencies can efficiently and effectively work together to pro-
tect the public, this legislation takes a step backward from what should be the com-
mon goal of achieving strong public health and safety protections under a reformed
version of TSCA.”

Senator BOXER. I would like to note the presence of two people
in the audience today. Erin Brockovich, if she would stand up,
please. And Linda Breinstein, and actually Trevor Shaffer. Three
people. Senator Markey and I introduced our bill and we named it
after Trevor and Linda’s husband, who died of asbestos, and Trevor
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is a survivor of environmental brain cancer and Erin Brockovich,
well, she is a legend, and I am so proud that they are here to op-
pose this bill and to support the Boxer-Markey bill.

I have never seen, in all the years I have been here, such opposi-
tion to legislation. I have asked my staff to now stand, showing you
the organizations that have come out against this bill. I know you
can’t read them from where you are, but they will be available to
you. There are 450 organizations.

And the reason really is summed up by many of them. I will read
you a statement by Mr. Tom McGarrity of the University of Texas,
a leading legal scholar on environmental law who said that the
Vitter-Udall-Inhofe bill will not make it easier for EPA to regulate
toxic substances when considered in light of its aggressive preemp-
tion of State law that would actually remove existing protections
in many States. The bill is actually worse than the existing statute.

I thank my staff, very, very much, for that.

I want to State, some of these that are on this list, eight attor-
neys general, the Breast Cancer Fund, the Asbestos Disease
Awareness Organization, Trevor’s Trek Foundation, Environmental
Working Group, Earth Justice, Safer Chemicals Healthy Families,
Association of Women’s Health, Obstetric and Neonatal Nurses.
The American Nurses Association has taken a stand against this
bill. Physicians for Social Responsibility, even the United Steel-
workers.

I am going to quote from a couple of these letters, then I am
going to yield the remainder of my time to Senator Markey. The
Breast Cancer Fund says, “The Frank Lautenberg Chemical Safety
for the 21st Century Act undermines what few health protections
from toxic chemicals now exist. It advances the interests of the
chemical industry and disregards years of work by health care pro-
fessionals, public health advocates and State legislators.”

I just want to say, I think if the average was asked, who do you
believe more, politicians or the Breast Cancer Fund, I think you
know the answer.

According to the Asbestos Disease Awareness Organization, “The
fact that the Vitter-Udall bill will not even restrict, much less ban
on the deadly substance claiming 30 lives a day is a national trav-
esty.”

I yield the remainder of my time to Senator Markey.

OPENING STATEMENT OF HON. EDWARD MARKEY,
U.S. SENATOR FROM THE STATE OF MASSACHUSETTS

Senator MARKEY. I thank the Ranking Member.

For decades, in Woburn, Massachusetts, chemical companies and
other industries used nearby land as their personal dumping
grounds for thousands of tons of toxic materials. Those chemicals
leeched into the groundwater and contaminated the water supply
with deadly chemicals, like TCE.

It was in Woburn that I met a young boy named Jimmy Ander-
son. He was a regular kid except for the fact that he and other
Woburn kids were diagnosed with a rare form of leukemia. Jimmy’s
mother, Ann Anderson, began a movement where she tied this rare
disease cluster to contaminated drinking water.
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I held a hearing in Woburn to highlight the harm. Ann’s battle
began the subject of a book and movie, a civil action. And our fight
eventually helped spur the creation of this Country’s Superfund
laws.

Jimmy died in 1981. Incredibly, it took EPA until 2014 to finish
studying the risk of TCE. Jimmy would have been in his mid—40’s.
And EPA still has not taken any action under TSCA to ban TCE.

There is no question in my mind that there will be more Jimmy
Andersons unless EPA is given clear authority, resources and dead-
lines to take action on chemicals that have already been proven to
kill. Unfortunately, the bill we are discussing today does not meet
that test. It handcuffs States attorneys general, who are our chem-
ical cops on the beat. It gives known dangers a pass, and it fails
in any way to create a strong Federal chemical safety program that
will protect public health.

That is why my State’s attorney general, Maura Healey, and at-
torneys general from several other States oppose this bill. Senator
Boxer and I have introduced an alternative bill that in my opinion
retains the States’ ability to clamp down on dangerous chemicals,
while ensuring that known chemical threats to public health are
acted on quickly.

I thank Senator Boxer for her partnership on this bill, and I look
forward to working with all of my colleagues to advance TSCA re-
form that protects the most vulnerable amongst us from the harm
they are exposed to.

I yield back the balance of my time.

Senator INHOFE. Thank you, Senator Markey.

We are going to be hearing, before we start with our witnesses,
from two very significant people. One is Senator Udall, the other
is Mrs. Lautenberg. I say to my good friend from New Jersey, since
you occupy Frank Lautenberg’s seat, that you would like to intro-
duce Bonnie, is that correct?

Senator BOOKER. It is, and I really do appreciate, Mr. Chairman,
your making allowance for this great privilege.

Everybody in New Jersey knows Senator Frank Lautenberg as
an incredible champion of not just issues regarding health and
safety, but also of children, seniors and in fact, any cause that was
just. You would often hear the leader of that effort being Senator
Lautenberg.

He knew the importance of chemical safety, and we know that
he fought tirelessly for comprehensive reform. He was a giant of a
man, and fought for cleaning up Superfund sites, brownfields and
protecting children from unsafe chemicals and toxins.

I know how much his effort on toxic chemicals meant to not only
Senator Frank Lautenberg, but indeed, to his entire family. I am
extraordinarily excited today to have Bonnie Lautenberg here. I
would like to welcome her personally, as the Senator from New
Jersey who is sitting in Frank Lautenberg’s seat. But more impor-
tantly, I think I can say this with confidence, that as much of a
giant as Senator Frank Lautenberg was, Bonnie towers just as
high. Senator Lautenberg’s motto often was, “still fighting.” It is
clear that Bonnie Lautenberg has not given up the fight herself.
She is living that legacy and is still pushing us to reach the sum-
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mit, that difficult summit, that Senator Lautenberg worked so hard
to climb throughout his life.

I do not have a significant other, but I think all of us who serve
in the U.S. Senate know that the men and women who are spouses
are often just as equally responsible for the success of the work we
do. I know, Senator Udall, your wife is here. I know you and I have
esteem for you, sir, but I can say that you married up with con-
fidence.

[Laughter.]

Senator BOOKER. So I just want to let you know that one of the
best things Frank Lautenberg did in his career was to marry
Bonnie and have a true partner in the incredible work he did for
the State of New Jersey, and indeed, for our Country. With that,
I would like to welcome Bonnie Lautenberg to testify.

Senator INHOFE. Thank you, Senator Booker.

If it is all right, Senator Udall, we will start with Mrs. Lauten-
berg. You are recognized for any comments that you would like to
make.

STATEMENT OF BONNIE LAUTENBERG

Mrs. LAUTENBERG. Good morning, everybody. I just would like to
say that my granddaughter and Frank’s granddaughter, Mollie
Birer, is here with me today. She is working on the Hill and very
proud to be here. She is an intern.

Senator INHOFE. Have her stand up. We want to know which one
she is.

[Applause.]

Mrs. LAUTENBERG. Chairman Inhofe and Ranking Member
Boxer, and all the members of the committee, first I want to say
how honored I am to come before you today, not as a scientist, not
as a policy expert, but as a mother and grandmother, to speak
about a bill that was such a passion to my late husband, Senator
Frank Lautenberg, a former distinguished member of this com-
mittee. We were part of the Senate family, and Frank loved every
day he served here. Frank accomplished a lot in this body, the Do-
mestic Violence Gun Ban, raising the drinking age, the new GI Bill
and so many others.

But this bill on chemical safety meant everything to him. He told
me it was even more important than his signature accomplishment,
banning smoking on airplanes. He wanted chemical safety to be his
final, enduring legacy. Frank’s guiding principle in his 28 years in
the Senate was about saving lives and making our environment
better for everyone’s children and grandchildren. This is exactly
what the effort to reform TSCA is about. TSCA is an outdated, in-
effective law that is not protecting families from harm. Frank
wanted to change that.

Frank understood that getting this done required the art of com-
promise. For many years, he could not get Republicans or industry
to meaningfully engage on the issue. So we pushed forward a win-
ner take all bill that reflects his wish list on the issue, and pursued
an aggressive publicity campaign as well.

Eventually, the pressure worked. Senator Vitter came to the
table. He and Frank worked out a compromise that was a major
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improvement over the current law. That is what set the stage for
the bill we have today. Thank you, Senator Vitter.

I want to especially thank Senator Tom Udall for carrying on
Frank’s legacy forward after he passed away. Tom is every bit the
dedicated environmentalist that Frank was. He took up the issue
with the same zeal as Frank. To me, it is like part of Frank is still
here in the U.S. Senate, to make this bill a reality. Thank you.

Despite all of this progress, there are still some who are still
waiting for Frank’s winner take all bill to pass Congress. They are
letting the perfect be the enemy of the good. And it is tragic, be-
cause if they get their way, then there will be no reform and we
will have to live with this completely ineffective TSCA law for
many more decades.

We also can’t let the interests of a few States undermine the rest
of the Country. Frank lamented that it was not fair that New Jer-
sey and the vast majority of States lacked any meaningful meas-
ures on this issue but were being held hostage. He worked hard on
this compromise to protect the few States with their own laws on
this topic, but recognized that the new Federal law will have to be-
come the nationwide standard.

This cause is urgent, because we are living in a toxic world.
Chemicals are rampant in the fabrics we and our children sleep in
and wear, the rugs and products in our homes and in the larger
environment we live in. How many family members and friends
have we lost to cancer? We deserve a system that requires screen-
ing of all chemicals to see if they cause cancer or other health prob-
lems. How many more people must we lose before we realize that
having protections in just a few States isn’t good enough? We need
a Federal program that protects every person in this Country.

The TSCA bill that passed in 1976 has been a shameful failure.
It is so bad that even the chemical industry had to admit it. Far
too many chemicals are on the market without any sort of testing.

This situation reminds me of the days when I was a kid and we
used to run around outside in Long Island, when the fog man came
around in his little truck, spraying DDT all over our lawns and
trees. Yes, DDT, and we would run through it. That is what we are
doing now. If we continue to let the perfect be the enemy of the
good, we will continue to run through the fog.

Frank used to say there were 99 huge egos in this body, but he
loved you all. Well, almost all.

[Laughter.]

Mrs. LAUTENBERG. You know he had a great sense of humor. But
he found nothing funny about the dangers of our current environ-
ment and sadly, he did not live long enough to fight to get this
done. So now, it is up to all of you to make it happen.

This bill is not only about the legacy of Frank Lautenberg. It is
about the legacies of each member of this committee. It is time to
take positive action. Please, don’t let more time pass without a new
law. The American people deserve better.

Please, work out your differences and get it done, for your fami-
lies and for every family in our Country. Thank you, Mr. Chair-
man.

Senator INHOFE. Thank you, Mrs. Lautenberg. That was an ex-
cellent statement and we appreciate it very much.
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Senator Udall.

OPENING STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM THE STATE OF NEW MEXICO

Senator UDALL. Chairman Inhofe, Ranking Member Boxer, and
thank you, Bonnie, for those very kind and nice words.

It is nice to be back with all of you today. I was proud to serve
for many years with you as a member of this committee. We all
served for a long time with our former colleague, the late Senator
Frank Lautenberg. We all remember Senator Lautenberg’s passion
for chemical safety reform. He spoke so often about his children
and his grandchildren and the need to do something about this bro-
ken law.

For the longest time in his career, there was a tremendous
standoff. Most of my Democratic colleagues recall voting in favor of
his bill, the Safe Chemicals Act, which unfortunately failed to ad-
vance past the vote in 2011. I supported that bill enthusiastically,
but it received no Republican support in the committee and had no
Republican co-sponsors. There was a failure to find agreement be-
tween public health and the industry groups, and between Demo-
crats and Republicans.

But in his final days in the Senate, he worked very hard to find
compromise with the opposing side. He put his idea of perfection
aside. Because his aim was clear, he actually wanted to protect
children, to protect the most vulnerable, and to reform a broken
law. The original Lautenberg-Vitter bill was introduced quickly.
Many of its provisions needed clarification and improvement. Sen-
ator Vitter and I have been working to improve this bill. And
frankly, these changes have almost all been on the public health
side of the equation. We have been open, we have been transparent
and we have been inclusive. Everyone was invited to the table to
comment on the legislation and provide feedback and suggestions.

Senator Vitter and I are not accustomed to working together on
environmental issues. We come to the table with different ideas
and we came to this issue with different priorities. There were
times when negotiations broke down. But we always came back to
the table, because we shared a fundamental, bipartisan goal, to cut
through the noise and finally reform this broken law.

I think we all agree: TSCA is fatally flawed. It has failed to ban
even asbestos. EPA has lacked the tools to protect our most vulner-
able, infants, pregnant women, children and the elderly. Com-
promise is a great challenge and a tall order. But I am here be-
cause in my heart I believe this bill will do the job. I believe we
have the opportunity to actually reform a law and improve lives
and save lives.

And that is the challenge now for this committee, to ignore the
rhetoric and focus on the substance. Work through the legislative
process. There are still voices out there with concern. I hear them,
I want to engage with them constructively.

But hear my concern as well. New Mexico and many other States
have very little protection for our citizens. EPA estimates that the
cost of evaluating and regulating a chemical from the start to the
finish is at least $2.5 million. It is a figure that many States can-
not afford, especially with 80,000 chemicals in commerce and hun-
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dreds of new ones every year. We cannot leave the people of my
State and so many others unprotected.

It has been 40 years since we first passed TSCA. There has
never been a bipartisan effort with this much potential.

Now today, the New York Times, and I am sure all of you have
read the Times today, talked about the examples of how to improve
the bill. This is in their editorial, they applauded the bipartisan,
the editorial board applauded the bipartisan effort that has gone
on here. And they have made several suggestions on how to im-
prove the bill. They are good suggestions. They could help build
more bipartisan support. So I hope that we can work on them to-
gether.

It has been 40 years since we first passed TSCA, and this bipar-
tisan effort can move forward.

Before I close, I do want to address something up front and in
the open. Criticism of the substance of this legislation is legitimate
from both sides. It is a compromise product. But I urge, I urge ev-
eryone participating in this hearing today to reject attacks on any-
one’s integrity, character and motivations.

Unfortunately, I fielded a few of those in recent weeks. They did
not concern me, because they are absurd and unfounded. But they
do a serious disservice to the legislative process.

Instead, I urge this hearing to have a great and spirited discus-
sion on the substance, but at the end of the day, as Bonnie said,
let’s not wait another 40 years to finally move forward. Thank you,
and it is, as I said, wonderful to be back in front of the committee
and to be with my colleagues. And it is great to be with Bonnie.

Senator INHOFE. Thank you, Senator Udall. That is an excellent
statement. We do miss you on this committee, and without objec-
tion, we will make the editorial part of the record.

[The referenced information follows:]
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How Best to Strengthen Chemical
Regulations

By THE EDITORIAL BOARD MARCH 18, 2015
Two bills were introduced in the Senate last week to reform the Toxic Substances
Control Act, which by most accounts has been a miserable failure at ensuring the
safety of chemicals used in consumer products. The bills take vastly different
approaches and raise the troubling question of whether to settle for a reasonable
compromise or strive instead for a stronger reform.

The problem with the old law, enacted in 1976, is that it allowed thousands of
untested chemicals to remain in consumer goods without evidence of safety. The law
is so weak that it kept the Environmental Protection Agency from even banning
asbestos, a known carcinogen, and other known hazardous materials. The law also
forced the E.P.A. to navigate a costly, cumbersome process if it wanted safety tests of
a potentially dangerous chemical.

Senator Tom Udall, a Democrat of New Mexico, and Senator David Vitter, a
Republican of Louisiana, have introduced a bill that has bipartisan backing from
nine Republicans and eight Democrats. A competing bill with stronger health
protections was introduced by two Democratic senators, Barbara Boxer of California
and Ed Markey of Massachusetts, but it has no Republican support.

The Boxer-Markey bill uses a tougher, more desirable safety standard —
chemicals must show “reasonable certainty of no harm” to remain in commerce. The
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Udall-Vitter bill uses a lesser standard — chemicals can be regulated only if they
pose “unreasonable risk” to health or the environment. Ideally, it would be best to
require “reasonable certainty of no harm,” but that language has been repeatedly
introduced in reform bills dating back to 2008, without ever attracting a single
Republican vote.

Under the Udall-Vitter bill’s “unreasonable risk” approach, the E.P.A. would no
longer have to consider costs when deciding whether a substance is unduly risky as it
does under current law; that judgment would be based solely on health effects. The
agency would have to consider costs when deciding how to regulate a substance, but
it would no longer have to prove that it picked the least burdensome approach.
Professional organizations concerned with maternal and child health, such as the
American Congress of Obstetricians and Gynecologists, have praised the bipartisan
efforts to protect vulnerable populations.

Still, the bill has flaws that ought to be corrected. Going forward, it would
weaken the ability of states to regulate chemicals under state law. Once the E.P.A.
designates a chemical as a “high priority” for assessment of dangers, the bill would
block states from taking action even though E.P.A. is years away from actually doing
anything about it. That is an invitation for manufacturers to try to stave off
regulation indefinitely. Surely, the time to pre-empt state actions is only when the
E.P.A. finally acts.

The Udall-Vitter bill is scheduled to be discussed at a hearing of the Senate
environment committee on Wednesday. (Senator Boxer is the ranking Democrat on
the committee, so her bill is sure to be discussed as well.) Two additional
improvements might garner further bipartisan support. The bill does not allow states
to enforee restrictions that are identical to federal ones. It should. The more
enforcement the better. The bill also requires the E.P.A. to start reviewing a
minimum of 25 chemicals within five years. That number surely is too low given
thousands of chemicals worth examining.

A version of this editorial appears in print on March 18, 2015, on page A24 of the New York edition with
the headline: How Best o Strengthen Chernical Regulations.
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Senator INHOFE. The two of you may be excused, or you may
stay. Your call.

Our first panel is going to be the Assistant Administrator of the
Office of Chemical Safety and Pollution Prevention of the Environ-
mental Protection Agency, Mr. Jim Jones. He has been here before.
He is always welcome. Your professionalism is always welcome as
a witness.

STATEMENT OF HON. JIM JONES, ASSISTANT ADMINIS-
TRATOR, OFFICE OF CHEMICAL SAFETY AND POLLUTION
PREVENTION, ENVIRONMENTAL PROTECTION AGENCY

Mr. JONES. Good morning, Chairman Inhofe, Ranking Member
Boxer and members of the committee. I appreciate the opportunity
to join you today to discuss much-needed reform of chemicals man-
agement in the United States, and the recently introduced bill, the
Frank R. Lautenberg Chemical Safety for the 21st Century Act.

There continues to be wide agreement on the importance of en-
suring chemical safety and restoring the public’s confidence that
the chemicals used in the products they and their families use are
safe. The Administration also believes it is crucial to modernizing
strength in the Toxic Substances Control Act to provide EPA with
the tools necessary to achieve these goals and ensure global leader-
ship in chemicals management.

We continue to be encouraged by the interest in TSCA reform,
indicated by the introduction of several bills in recent years and
months, the hearings on TSCA-related issues that are being held,
and the discussions that are taking place. Key stakeholder share
common principles on how best to improve our chemicals manage-
ment programs.

We at the EPA remain committed to working with this com-
mittee and others in both the House and the Senate, members of
the public, the environmental community, the chemical industry,
the States and other stakeholders to improve and update TSCA.

As you know, chemicals are found in almost everything we buy
and use. They contribute to our health, our well-being and our
prosperity. However, we believe it is essential that chemicals are
safe. While we have a better understanding of the environmental
impacts, exposure pathways and health effects that some chemicals
can have than we did when TSCA was passed in 1976, under the
existing law, it is challenging to act on that knowledge.

TSCA gives EPA jurisdiction over chemicals produced, used and
imported into the United States. However, unlike laws applicable
to pesticides and drugs, TSCA does not have a mandatory program
that requires the EPA to conduct a review to determine the safety
of existing chemicals. In addition, TSCA places burdensome legal
and procedural requirements on the EPA before the agency can re-
quest the generation and submission of health and environmental
effects data on existing chemicals.

While TSCA was an important step forward when it was passed
almost 40 years ago, it has proven to be a challenging tool for pro-
viding the protection against chemical risks that the public right-
fully expects. For example, as we have all heard, in 1989, after
years of study and with strong scientific support, the agency issued
a rule phasing out most uses of asbestos in products. Yet in 1991,
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a Federal court overturned most of this action because it found
that the rule had failed to comply with the requirements of TSCA.
As a result, in the more than three and a half decades since the
passage of TSCA, the EPA has only been able to require testing on
a little more than 200 of the original 60,000 chemicals listed on the
TSCA inventory and has regulated or banned only five of these
chemicals under TSCA Section 6 authority, the last of which was
in 1990. In the 25 years since, EPA has relied on voluntary action
to collect data and address risks.

In the absence of additional Federal action, an increasing num-
ber of States are taking action on chemicals to protect their resi-
dents. And the private sector is making their own decisions about
chemicals to protect their interests and to respond to consumers.

The Administration is committed to using the current statute to
the fullest extent possible. But the nature of the statute has lim-
ited progress. In the last 6 years, the EPA has identified more than
80 priority chemicals for assessment under TSCA. We have com-
pleted final assessments on specific uses of four of those chemicals
with a fifth to issue soon. Of these five chemicals, two show no sig-
nificant risks. The remaining three show some risks.

To address these risks that are identified in these three assess-
ments, EPA is considering pursuing action under Section 6 of
TSCA. It is clear that even with the best efforts under law and re-
sources, we need to update and strengthen TSCA and provide the
EPA with the appropriate tools to protect the American people
from exposure to harmful chemicals.

The EPA believes it is critical that any update to TSCA include
certain components. In September 2009, the Administration an-
nounced a set of six principles to update and strengthen TSCA.
While the Administration has not yet developed a formal position
on the new bill, we continue to feel strongly that updated legisla-
tion should provide EPA with the improved ability to make timely
decisions if a chemical poses a risk and the ability to take action
as appropriate to address those risks.

We believe that it is vitally important to assuring the American
public that the chemicals they find in the products they buy and
use are safe.

Mr. Chairman, thank you again for your leadership on TSCA re-
form. I would be happy to answer any questions you or the other
members have. Thank you.

[The prepared statement of Mr. Jones follows:]
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TESTIMONY OF
JAMES JONES
ASSISTANT ADMINISTRATOR
OFFICE OF CHEMICAL SAFETY AND POLLUTION PREVENTION
U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

March 18, 2015

Good moring Chairman Inhofe, Ranking Member Boxer, and other members of the Committee.
[ appreciate the opportunity to join you today to discuss much needed reform of chemicals
management in the United States and the recently introduced bill, The Frank R. Lautenberg

Chemical Safety for the 21% Century Act.

There continues to be wide agreement on the importance of ensuring chemical safety and
restoring the public’s confidence that the chemicals used in the products they and their families
use are safe. This Administration also believes it is crucial to modernize and strengthen the Toxic
Substances Control Act (TSCA) to provide the EPA with the tools necessary to achieve these

goals and ensure global leadership in chemicals management.

We continue to be encouraged by the interest in TSCA reform indicated by the introduction of
several bills in recent years, the hearings on TSCA related issues that are being held, and the
discussions that are taking place. Key stakeholders share common principles on how best to
improve our chemicals management programs. We at the EPA remain committed to working

with this committee and others in both the House and Senate, members of the public, the
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environmental community, the chemical industry, the states, and other stakeholders to improve

and update TSCA.

As you know, chemicals are found in almost everything we buy and use. They contribute to our
health, our well being, and our prosperity. However, we believe that it is essential that chemicals
are safe. While we have a better understanding of the environmental impacts, exposure
pathways, and health effects that some chemicals can have than we did when TSCA was passed

in 1976, under the existing law it is challenging to act on that knowledge.

TSCA gives the EPA jurisdiction over chemicals produced, used, and imported into the United
States. Unlike the laws applicable to pesticides and drugs, TSCA does not have a mandatory
program that requires the EPA to conduct a review to determine the safety of existing chemicals.
In addition, TSCA places burdensome legal and procedural requirements on the EPA before the
agency can request the generation and submission of health and environmental effects data on

existing chemicals.

While TSCA was an important step forward when it was passed almost forty years ago, it has
proven to be a challenging tool for providing the protection against chemical risks that the public
rightfully expects. It is the only major environmental statute that has not been updated or revised
since enactment. We believe the time is now to significantly strengthen the effectiveness of this

outdated law.
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When TSCA was enacted, it grandfathered in, without any evaluation, about 60,000 cheniicals
that were in commerce at the time. The statute did not provide adequate authority for the EPA to
reevaluate these existing chemicals as new concerns arose or science was updated. The law also
failed to grant the EPA effective tools to compel companies to generate and provide toxicity

data.

It has also proven challenging in some cases to take action to limit or ban chemicals that the EPA
has determined pose a significant health concern. For example, in 1989, after years of study and
with strong scientific support, the EPA issued a rule phasing out most uses of asbestos in
products. Yet, in 1991, a federal court overturned most of this action because it found the rule

had failed to comply with the requirements of TSCA.

As a result, in the more than three and a half decades since the passage of TSCA, the EPA has
only been able to require testing on a little more than 200 of the original 60,000 chemicals listed
on the TSCA Inventory, and has regulated or banned only five of these chemicals under TSCA’s
section 6 authority, the last of which was in 1990. In the 25 years since, the EPA has relied on
voluntary action to collect data and address risks. In the absence of additional Federal action, an
increasing number of States are taking actions on chemicals to protect their residents and the
private sector is making their own decisions about chemicals to protect their interests and

respond to consumers.

This Administration is committed to using the current statute to the fullest extent possible but the

nature of the statute has limited progress. In the last six years, the EPA has identified more than
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80 priority chemicals for assessment under TSCA. We have completed final risk assessments on
specific uses of four of these chemicals with a fifth to issue soon. Of these five chemical uses,
two show no significant risk. The remaining three uses show risk. To address the risks identified

in these three assessments, the EPA is considering pursuing action under Section 6 of TSCA.

It is clear that even with the best efforts under current law and resources, we need to update and
strengthen TSCA and provide the EPA with the appropriate tools to protect the American people
from exposure to harmful chemicals. The EPA believes that it is critical that any update to TSCA

include certain components.

In September 2009, the Administration announced the attached set of six principles to update and

strengthen TSCA. The principles are:

Principle 1: Chemicals Should Be Reviewed Against Safety Standards That Are Based on Sound

Science and Reflect Risk-based Criteria Protective of Human Health and the Environment.

Principle 2: Manufacturers Should Provide EPA With the Necessary Information to Conclude
That New and Existing Chemicals Are Safe and Do Not Endanger Public Health or the

Environment.

Principle 3: Risk Management Decisions Should Take into Account Sensitive Subpopulations,

Cost, Availability of Substitutes and Other Relevant Considerations.
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Principle 4: Manufacturers and EPA Should Assess and Act on Priority Chemicals, Both

Existing and New, in a Timely Manner.

Principle 5: Green Chemistry Should Be Encouraged and Provisions Assuring Transparency and

Public Access to Information Should Be Strengthened.

Principle 6: EPA Should Be Given a Sustained Source of Funding for Implementation.

While the Administration has not yet developed a formal position on the new bill, we continue to
feel strongly that updated legislation should provide the EPA with the improved ability to make
timely decisions if a chemical poses a risk and the ability to take action, as appropriate, to
address that risk. We believe that this is vitally important to assuring the American public that

the chemicals they find in the products they buy and use are safe.

Mr. Chairman, thank you again for your leadership on TSCA reform. I will be happy to answer

any questions you or other members may have.
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APPENDIX: Essential Principles for Reform of Chemicals Management Legislation

The U.S. Environmental Protection Agency (EPA) is committed to working with the Congress,
members of the public, the environmental community, and the chemical industry to reauthorize
the Toxic Substances Control Act (TSCA). The Administration believes it is important to work
together to quickly modernize and strengthen the tools available in TSCA to increase confidence
that chemicals used in commerce, which are vital to our Nation’s economy, are safe and do not
endanger the public health and welfare of consumers, workers, and especially sensitive sub-

populations such as children, or the environment.

The following Essential Principles for Reform of Chemicals Management Legislation
(Principles) are provided to help inform efforts underway in this Congress to reauthorize and
significantly strengthen the effectiveness of TSCA. These Principles present Administration
goals for updated legislation that will give EPA the mechanisms and authorities to expeditiously

target chemicals of concern and promptly assess and regulate new and existing chemicals.

Principle No. 1: Chemicals Should Be Reviewed Against Safety Standards That Are Based
on Sound Science and Reflect Risk-based Criteria Protective of Human Health and the
Environment.

EPA should have clear authority to establish safety standards that are based on scientific risk
assessments. Sound science should be the basis for the assessment of chemical risks, while

recognizing the need to assess and manage risk in the face of uncertainty.
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Principle No. 2: Manufacturers Should Provide EPA With the Necessary Information to
Conclude That New and Existing Chemicals Are Safe and Do Not Endanger Public Health
or the Environment.

Manufacturers should be required to provide sufficient hazard, exposure, and use data for a
chemical to support a determination by the Agency that the chemical meets the safety standard.
Exposure and hazard assessments from manufacturers should be required to include a thorough
review of the chemical’s risks to sensitive subpopulations.

Where manufacturers do not submit sufficient information, EPA should have the necessary
authority and tools, such as data call in, to quickly and efficiently require testing or obtain other
information from manufacturers that is relevant to determining the safety of chemicals. EPA
should also be provided the necessary authority to efficiently follow up on chemicals which have
been previously assessed (e.g., requiring additional data or testing, or taking action to reduce
risk) if there is a change which may affect safety, such as increased production volume, new use:
or new information on potential hazards or exposures. EPA’s authority to require submission of

use and exposure information should extend to downstream processors and usets of chemicals.

Principie No. 3: Risk Management Decisions Should Take into Account Sensitive
Subpopulations, Cost, Availability of Substitutes and Other Relevant Considerations
EPA should have clear authority to take risk management actions when chemicals do not meet
the safety standard, with flexibility to take into account a range of considerations, including

children’s health, economic costs, social benefits, and equity concerns.
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Principle No. 4: Manufacturers and EPA Should Assess and Act on Priority Chemicals,
Both Existing and New, in a Timely Manner

EPA should Have authority to set priorities for conducting safety reviews on existing chemicals
based on relevant risk and exposure considerations. Clear, enforceable and practicable degdlines
applicable to the Agency and industry should be set for completion of chemical reviews, in

particular those that might impact sensitive sub-populations

Principle No. 5: Green Chemistry Should Be Encouraged and Provisions Assuring
Transparency and Public Access to Information Should Be Strengthened

The design of safer and more sustainable chemicals, processes, and products should be
encouraged and supported through research, education, recognition, and other means. The goal
of these efforts should be to inerease the design, manufacture, and use of lower risk, more energy
efficient and sustainable chemical products and processes.

TSCA reform should include stricter requirements for a manufacturer’s claim of Confidential
Business Information (CBI). Manufaeturers should be required to substantiate their claims of
confidentiality. Data relevant to health and safety should not be claimed or otherwise treated as
CBI. EPA should be able to negotiate with other governments (local, state, and foreign) on
appropriate sharing of CBI with the necessary protections, when necessary to protect public

health and safety.

Principle No. 6: EPA Should Be Given a Sustained Source of Funding for Implementation
Implementation of the law should be adequately and consistently funded, in order to meet the

goal of assuring the safety of chemicals, and to maintain public confidence that EPA is meeting
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that goal. To that end, manufacturers of chemicals should support the costs of Agency

implementation, including the review of information provided by manufacturers.
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Responses by Jim Jones to Additional Questions
from Senator Inhofe

Inhofe 1. During the March 18 hearing, you stated that EPA would interpret the “likely to meet™
standard for low priority chemicals as requiring the Agency be very confident of that
determination. Please provide additional information on how the Agency would expect to be
confident of that determination. In particular, please contrast current law with the approach
required under S.697.

Response: In identifying low-priority substances under the March 10, 2015, version of S.697,
the EPA would be required to conclude information is sufficient to establish that the chemical
substance is likely to meet the safety standard, as opposed to conducting a full-blown risk
assessment and making a determination that the chemical substance does meet the safety
standard. Given this, the EPA would want to make the finding based on clear indications of low
risk which could be readily determined by reviewing the available data on hazard and exposure,
without conducting extensive quantitative assessment; for example, if it were clear that hazard
and/or exposure were very low. There is no prioritization process for identifying low priority
chemicals under TSCA that is analogous to that in S.697.

Inhofe 2. Several times during the hearing on March 18, you stated that EPA had “no duty” to
regulate chemicals under TSCA today. Yet under Section 5, EPA clearly has a duty to review
and possibly regulate new chemicals, and under Section 6 EPA clearly has a duty to regulate
chemicals that pose an unreasonable risk to health or the environment, Please clarify your
statement that “EPA has no duty to regulate chemicals under TSCA today™?

Response: The EPA’s testimony was regarding existing chemicals. TSCA section 6(a) states:

“If the Administrator finds that there is a reasonable basis to conclude that the
manufacture, processing, distribution in commerce, use, or disposal of a chemical
substance or mixture, or that any combination of such activities, presents, or will present
an unreasonable risk of injury to heaith or the environment, the Administrator shall by
rule apply one or more of the following requirements to such substance or mixture to the
extent necessary to protect adequately against such risk using the least burdensome
requirements.”

So under the circumstance where the EPA makes a finding regarding an existing chemical, it
would then have a duty to mitigate those risks by rule. However, there is no mandate under
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current law for the EPA to establish a program to prioritize and assess existing chemicals.
Without such a mandate, the EPA has found it difficult to maintain action over a sustained period
of time.

Inhofe 3. In response to a question posed at the March 18 hearing, you stated there was
“ambiguity” with respect to the preemption of State clean air and clean water regulations.

3a. Does TSCA today preempt state actions under the Clean Air Act or any other federal law?

Response: TSCA does not preempt state action adopted under the authority of federal law,
including the Clean Air Act.

3b. Is TSCA today “ambiguous” on the preemptive effect of a TSCA action on state clean air and
water regulations?

Response: There is some ambiguity about what state requirements would be covered under the
heading of requirements “adopted under the authority of federal law.” This is because certain
state environmental programs acknowledged under federal law, and apparently intended to be
protected from exemption when TSCA was drafted, (e.g., state implementation plans subject to
approval under the Clean Air Act) are not literally “adopted under the authority of” federal law.
See H.R. Rep. No. 1341, 94th Cong., 2nd Sess. 54 (1976).

3c. Under TSCA today, if a state regulates a chemical substance under a state clean water
standard that EPA finds does not pose an unreasonable risk, and that EPA therefore finds does
not warrant regulation under Sections 5 or 6, would EPA's decision preempt the state action?

Response: No.

Inhofe 4. You testified in November 2014, that EPA should have clear authority to assess
chemicals against a risk-based standard and to take action on chemicals that do not meet the
standard.

4a, Does S.697 mandate that EPA base its chemical safety decisions solely on considerations of
risk to public health and the environment?

Response: The safety standard, which is the standard used in making a safety determination, as
defined in the March 10, 20135, version of S.697, specifically excludes taking into consideration
cost and other non-risk factors.

4b. Is S.697 clear that costs and benefits may not factor into a chemical safety evaluation?

Response: The March 10, 2015, version of S.697 is clear that cost and other non-risk factors
cannot factor into a chemical safety evaluation.
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4c. Does 8.697 require that all chemicals in commerce, including those “grandfathered” under
existing TSCA, be reviewed?

Response: The prioritization throughput requirements in the March 10, 2015, version of the bill
would ultimately result in all chemicals actively in commerce being reviewed.

Inhofe 5. You testified in November 2014 that EPA should have authority to set priorities for
conducting safety reviews on existing chemicals based on risk and exposure considerations.

5a. Does §.697 require EPA to establish a risk-based prioritization screening process within a
year of enactment?

Response: Yes, section 4A(a)(1) of the March 10, 2015, version of the bill requires that, “not
later than 1 year after enactment of this section, the Administrator shall establish, by rule, a risk-
based screening process™ for prioritizing,

5b. How does EPA's process under the Work Plan Chemical program compare to the
requirements of S. 697 for the prioritization, assessment and possible regulation of priority
substances?

Response: The March 10, 2015, version of S.697 would require the EPA to develop policies and
procedures for carrying out the various requirements in the bill, so the precise details of these
processes are not fully specified. That said, the hazard and exposure criteria specified in the bill
for the prioritization screening process are similar to what was done to create the EPA’s current
Work Plan.

Responses by Jim Jones to Additional Questions
from Senator Vitter

Vitter 1. Can you please explain the impact on an existing state law once a chemical is
designated a high priority? The intention is that any and all existing state laws and regulations
remain in place after a chemical is designated as a high priority, is that your clear interpretation
of the language in the bill?

Response: Yes, it is the EPA’s interpretation that regarding the March 10, 2015, version of the
bill, the designation of a chemical substance as high priority does not affect the status of existing
state laws and regulations.

Vitter 2. EPA adopted Compliance Monitoring Guidance for TSCA in 2011. Does that guidance
anticipate a role for state governments in implementing or enforcing EPA's new and existing
chemicals program?

Response: The TSCA new and existing chemicals programs are exclusively federal programs.

Vitter 3. Under TSCA's existing preemption provision States can adopt requirements that are
“identical” to EPA's decisions without running afoul of TSCA's preemption provision. If a State
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adopts a requirement identical to TSCA, the State would have a responsibility to enforce its own
law, not federal law, correct? In fact, there is no “co-enforcement” of federal law by the States
under TSCA today, or under S. 697, correct?

Response: “Co-enforcement” is not a term that the EPA typically uses. It is correct that, under
both TSCA and the March 10, 2015, version of S$.697, states do not enforce federal law.

Vitter 4. In your response to a question posed at the March 18, 2015 hearing on co-enforcement,
you said you were not aware that co-enforcement by States that has created any problems. Your
response appeared to indicate a view that State co-enforcement required the States to adopt the
exact same standard or regulation as EPA.

4a. EPA has issued hundreds of Significant New Use Rules over the years. Under TSCA today,
those actions preempt state action. How many state actions to restrict or prohibit chemicals has
EPA determined are preempted by SNURs?

Response: As the EPA interprets TSCA section 18, significant new use rules do not preempt
state law.

4b. How many state actions regarding testing requirements has EPA determined are preempted
by test rules or consent agreements under Section 4?

Response: TSCA does not call for the EPA to determine whether state laws are preempted;
rather, that determination would typically be made by a court. The EPA is not aware of a case
where the agency has been asked about a state testing requirement.

4c. Does EPA regularly assess state restrictions or prohibitions on chemical substances to
determine if they adopt the “exact” standard or regulation as EPA?

Response: No.

4d. What criteria does EPA apply to determine if a state action on a chemical substance is
identical to the EPA action?

Response: As stated above, TSCA does not call for the EPA to make determinations on whether
state laws are preempted. To the best of our knowledge, the EPA has not received any requests to
determine whether state actions are identical to the EPA action.

4e. Does EPA believe that state enforcement and penalty provisions associated with a state
action on a chemical substance must also be identical to federal law or regulation?

Response: As stated above, TSCA does not call for the EPA to make determinations on these
kinds of issues.
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4f. 1s it possible that State law might be enforced differently from Federal law, and that
significant state-to-state differences in enforcement could result in an inconsistent patchwork of
state regulation?

Résponse: It is possible that a state may take a different approach to enforcement of a state
requirement than the EPA does to an identical federal requirement.

Responses by Jim Jones to Additional Questions
from Senator Markey

Markey 1. New York's Attorney General recently sent a letter describing the ways State authority
to set strong chemical safety standards and enforce existing laws is preempted in the Udall-Vitter
bill. Do you agree that all of the erosions of State authority described in this letter are enabled by
the bill text?

Response: In large measure, the letter matches the EPA’s analysis of how the March 10, 2015,
version of S.697 would preempt state law. However, the EPA does not necessarily agree with all
of the analysis in the letter. For example, the EPA believes the bill could be read to provide that
preemption under section 18(b) would end as soon as the EPA makes a determination that a
chemical substance does not meet the safety standard. The EPA notes that 18(b) preemption only
applies to a “chemical substance that is a high-priority substance designated under section 4A.”
(page 141, lines 24-25), and the bill commands the EPA to “remove the chemical substance from
the list of high-priority substances” as soon as a safety determination is complete (section
4A(@)(3)A)(iiiX1); page 35 line 25 to page 36 lines 1-3).

Markey 2. Vermont's Attorney General recently sent a letter describing the ways State authority
to set strong chemical safety standards and enforce existing laws is preempted in the Udall-Vitter
bill. Do you agree that all of the erosions of State authority described in this letter are enabled by
the bill text?

Response: In large measure, the letter matches the EPA’s analysis of how the March 10, 20135,
version of 8.697 would preempt state law. However, the EPA does not necessarily agree with all
of the analysis in the letter. For example, the EPA believes the bill could be read to provide that
preemption under section 18(b) would end as soon as the EPA makes a negative safety
determination. The EPA notes that 18(b) preemption only applies to a “chemical substance that
is a high-priority substance designated under section 4A.” (page 141, lines 24-25), and the bill
commands the EPA to “remove the chemical substance from the list of high-priority substances”
as soon as a safety determination is complete (section 4A(a)(3)}A)(iii)(I); page 35 line 25 to page
36 lines 1-3).

Markey 3. The Attomneys General of New York, lowa, Maine, Maryland, Oregon and
Washington recently sent a letter describing the ways State authority to set strong chemical
safety standards and enforce existing laws is preempted in the Udall-Vitter bill. Do you agree
that all of the erosions of State authority described in this letter are enabled by the bill text?
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Response: In large measure, the letter matches the EPA’s analysis of how the March 10, 2015,
version of 8.697 would preempt state law. However, the EPA does not necessarily agree with all
of the analysis in the letter. For example, the EPA believes the bill could be read to provide that
preemption under section 18(b) would end as soon as the EPA makes a negative safety
determination. The EPA notes that 18(b) preemption only applies to a “chemical substance that
is a high-priority substance designated under section 4A.” (page 141, lines 24-25), and the bill
commands the EPA to “remove the chemical substance from the list of high-priority substances™
as soon as a safety determination is complete (section 4A(a)(3)(A)(iii}I); page 35 line 25 to page
36 lines 1-3).

Markey 4. The Udall-Vitter bill includes language that allows EPA to grant States permission to
set stronger chemical safety standards if EPA determines that there is a State or local need to
protect health or the environment from that chemical. Do you agree that it would be extremely
difficult for EPA to make that determination, since the chemical would pose the same danger in
one State as it would in another State?

Response: The March 10, 2015, version of the bill creates two types of preemption and two
corresponding types of waivers. For the EPA to waive preemption caused by an EPA
determination that a chemical meets the safety standard or EPA regulation of a chemical, the
EPA must find that the state requirement is warranted by compelling state or local conditions.
For the EPA to waive preemption caused by commencement of an EPA safety assessment, the
EPA must find that the state requirement is warranted by a compelling local interest. These
provisions — especially the first one, which requires a showing of state or local conditions rather
than just a local interest — could be interpreted as requiring a showing of a risk concern that is
specific to the state.

Markey 5. The Udall-Vitter bill includes provisions that require EPA to give preference to
industry requests to pay for EPA designation of a chemical as “high priority” when regulations
on that chemical have been imposed by one or more States. Do you agree that this language
could be used to facilitate or accelerate the preemption of planned State chemical safety
standards?

Response: The March 10, 2015, version of the bill allows the EPA to identify “additional
priorities” for safety assessment and determination pursuant to the request of a manufacturer and
processor, subject to payment of fees. These chemicals would not be “high priority” substances
under the bill, and the “additional priority” designation would not itself trigger preemption
(section 4A(c)(5)).

Markey 6. The Udall-Vitter bill contains a requirement that States notify EPA whenever they
take action to regulate a chemical that EPA has not yet designated as a “high priority”. EPA then
has to determine whether it should deem that chemical as “high priority” if the State's regulation
would have significant economic impacts or if two or more States have already regulated it Do
you agree that this language could make it more likely that EPA would act to preempt State
regulation of a chemical by classifying it as “high priority”?
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Response: Under the March 10, 2015 version of the bill, the criteria for designating a chemical
substance as high or low priority are the same whether the EPA evaluates the substance on its
own initiative or pursuant to the bill’s state notification process. In addition, the bill does not
impose a time limit for the EPA to complete prioritization reviews for the chemicals subject to
this process (or for any other chemicals under prioritization review). Thus, it is unclear whether
that process would make it more likely that the EPA would act to preempt state regulation.

Markey 7. In 1989, EPA tried to ban asbestos under its TSCA authority, but industry
successfully overturned the ban in court. The term in the Udall-Vitter bill that is used to define
what is meant by “safe” contains the “unreasonable risk” language that was in part the subject of
that litigation. Do you believe that the use of this same language that has already been the subject
of litigation would increase the likelihood that EPA would be sued using some of the same
arguments industry used to overturn the asbestos ban?

Response: The safety standard as defined in the March 10, 2015, version of the bill includes
language that alters the meaning of “unreasonable risk™ from current TSCA. That being said, it is
still possible that the EPA might be sued using similar arguments as in prior cases.

Markey 8. In 2014, a chemical safety case decided in the DC Circuit of the US Court of Appeals
reiterated an earlier finding that “This court has acknowledged the difficulties of applying the
substantial evidence test “to regulations which are essentially legislative and rooted in inferences
from complex scientific and factual data, and which often necessarily involve highly speculative
projections of technological development in areas wholly lacking in scientific and economic
certainty.” The Udall-Vitter bill includes this same “substantial evidence” standard, even though
it can be a much harder standard to meet than the one used in other environmental laws. This
standard was also part of industry's successful arguments to overturn EPA's asbestos ban. Do you
agree that the so-called “substantial evidence” standard is not yet settled law, and that its use in
this bill would increase the likelihood that EPA would be sued using some of the same
arguments industry used to overturn the asbestos ban?

Response: The EPA may be sued using some of the same arguments used in the asbestos case, in
view of the retention of the “substantial evidence™ standard. We note, though, that the D.C.
Circuit, in the case the question refers to, remarked on *“an ‘emerging consensus’ of the Courts of
Appeals, that the difference between the two standards [substantial evidence standard and
arbitrary and capricious standard] should not be ‘exaggerate[d].””” We also note that whatever
benefit might accrue to litigants under the standard would accrue both to industry and
environmental litigants challenging the EPA action.

Markey 9. In 1989, EPA tried to ban asbestos under its TSCA authority, but industry
successfully overtumed the ban in court. Asbestos is already banned in 54 countries, and
exposure to it kills 10,000 Americans each year. Would the Udall-Vitter bill allow EPA to
immediately propose a ban or restriction on asbestos, or would it have to complete a safety
assessment first?
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Response: Under the March 10, 2015, version of the bill, the EPA would have the discretion to
prioritize asbestos immediately. The safety assessment and determination processes described in
the bill would need to be followed before any potential risk management could be promulgated.

Markey 10. Persistent, bio-accumulative and toxic chemicals like mercury and PCBs are known
to persist in the environment and accumulate in the body, and can include dangerous chemicals
that pass from pregnant women to developing fetuses. Would the Udall-Vitter bill allow EPA to
immediately propose a ban or restriction on these known dangers?

Response: PCBs are already banned by TSCA section 6(e). With respect to other PBT chemicals,
under the March 10, 2015, version of the bill, the EPA would have the discretion to prioritize
these types of chemicals immediately, but would not be required to. The safety assessment and
determination processes described in the bill would need to be followed before any potential risk
management could be promulgated.

Markey 11. Flame retardant chemicals are used in everything from couches to clothes. If EPA
finds that flame-retardant chemicals are unsafe, is it true that under the Udall-Vitter bill, EPA
would have to do a separate analysis for EACH type of consumer product that includes them? It
is true that under the bill, EPA might even have to study each type of chair or couch and each
type of garment as a condition for regulating each one?

Response: It is true that the March 10, 2015, version of the bill requires the EPA, if it intends to
regulate an article, to have evidence of significant exposure ‘from such article”, and it is possible
that the language in the bill could include multiple analyses along the lines described in the
question.

Markey 12. Do you agree that if EPA wishes to ban or restrict the use of a chemical in, for
example, plastic, that EPA should be able to analyze exposure from that chemical in ALL plastic
products that contain that chemical, instead of having to separately analyze each product that
uses that type of plastic?

Response: The EPA agrees that a requirement to separately analyze each product to be regulated
could impose significant burden.

Markey 13. Recently, news reports indicated that floorboards that were imported from China
contained high levels of formaldehyde, a known carcinogen. Do you agree that the Udall-Vitter
bill makes it harder for EPA to intercept products containing dangerous chemicals that are being
imported from countries like China?

Response: Yes, the March 10, 2015, version of the bill establishes limitations on EPA’s ability to
impose requirements on articles and to require import certification for chemical substances in
imported articles.

Markey 14. When EPA designates a chemical as “low priority” that essentially means that EPA
thinks it is safe. Do you agree that the Udall-Vitter bill contains no way for a member of the
public to challenge the scientific validity of that determination in court?
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Response: The only provision in the March 10, 2015, version of the bill that expressly provides
for challenging prioritization designations allows for judicial review by a state that had
recommended a low-priority designation for a chemical substance. This provision could well
imply that Congress did not intend for judicial review of prioritization decisions to be otherwise
available.

Markey 15. When EPA designates a chemical as “low priority,” that essentially means that EPA
thinks it is safe. The Udall-Vitter bill includes a limited way for some States to challenge the
scientific validity of that determination in court even though it would not be possible for an
individual or other organization to do so. If a State did successfully make such a challenge and
cause EPA to re-classify the chemical as “high priority” instead, wouldn't that also result in the
preemption of the State from doing anything to protect against that chemical itself?

Response: Regarding the March 10, 2015, version of the bill, it is unclear to the EPA exactly
how this judicial review provision is intended to operate. Under one plausible interpretation, the
scenario described above would be precluded. The judicial review provision appears to only
apply to a state that has submitted “a recommendation . . . to designate a chemical substance as a
low priority.” If so, then this provision would only allow such states to challenge high priority
designations (a state would have nothing to challenge if it requested a low priority designation
and the EPA followed the state’s recommendation).

Responses by Jim Jones to Additional Questions
from Senator Boxer

Boxer 1. Assistant Administrator Jones, in 1989, EPA tried to ban asbestos under its TSCA
authority, but industry successfully overturned the ban in court. The term in the Vitter-Udall bill
that is used to define what is meant by “safe” contains the same core language that was the
subject of that litigation. Do you believe that the use of this same “unreasonable risk” language
that has already been the subject of litigation would increase the likelihood that EPA would be
sued using some of the same arguments industry used to overturn the asbestos ban?

Response: The safety standard as defined in the March 10, 20135, version of 5.697 includes
language that alters the meaning of “unreasonable risk” from current TSCA. That being said,
litigants may make similar arguments to those used in prior cases.

Boxer 2. Mr. Jones, flame retardant chemicals are used in everything from couches to clothes. If
EPA finds that flame-retardant chemicals are unsafe, is it true that under the Vitter-Udall bill,
EPA would have to do a separate analysis for EACH type of consumer product that includes
them? Isn't it true that under the bill, EPA might even have to study each type of chair or couch
and each type of garment as a condition for regulating each one?

Response: It is true that the March 10, 2015, version of the bill requires the EPA, if it intends to
regulate an article, to have evidence of significant exposure ‘from such article™, and it is passible
that the language in the bill could include multiple analyses along the lines described in the
question.
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Boxer 3. Mr. Jones, recent news reports indicated that floorboards that were imported from
China contained high levels of formaldehyde, a known carcinogen. Do you agree that the Vitter-
Udall bill makes it harder for EPA to intercept products containing dangerous chemicals that are
being imported from countries like China?

Response: Yes, the March 10, 2015, version of the bill establishes limitations on EPA’s ability to
impose requirements on articles and to require import certification for chemical substances in
imported articles.
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Senator INHOFE. Thank you, Administrator Jones. That is an ex-
cellent statement.

We are going to have a 5-minute round. I will lead off and I
would say this. OK, they are going to be 6-minute rounds. So mine
will be eight questions that will really require probably a one-word
response.

Mr. Jones, the Administration does not have a formal position on
any TSCA legislation at this time, is that correct?

Mr. JoNES. That is correct.

Senator INHOFE. So you will not be able to tell us if EPA believes
this bill as a whole is better than current law or not?

Mr. JoNES. That is correct.

Senator INHOFE. How many chemicals have been regulated under
Section 6 of the current TSCA by the Obama administration?

Mr. JONES. Zero.

Senator INHOFE. And how many chemicals have been regulated
under Section 6 of the current TSCA since 19907

Mr. JONES. Zero.

Senator INHOFE. The current TSCA safety standards have been
criticized for incorporating cost benefit analysis into safety deter-
minations. Does the bill we are discussing today successfully re-
move any cost benefit analysis from safety determinations?

Mr. JONES. Yes.

Senator INHOFE. A lot of discussion has gone on over how many
chemicals EPA should be required to review at any time, any par-
ticular time. If EPA had access to an unlimited amount of re-
sources or user fees, is there a limit to EPA’s capacity to review,
with your current staffing, to review chemicals?

Mr. JoNES. I believe there is. I am sorry, this will take more
than one word. But from my experience, even in the pesticides pro-
gram, where we have about three times as many resources under
the Food Quality Protection Act, the most output we are able to do
is in the range of about 40 a year. Based on that experience, I
would expect that would probably be true in the TSCA sense as
well.

Senator INHOFE. Thank you, Mr. Jones. You said previously that
EPA has identified around 1,000 chemicals with some concerns. If
EPA were to make 20 or even 40 of those chemicals high priorities
under the bill, doesn’t that leave the States with over 950 chemi-
cals to regulate?

Mr. JONES. That is my understanding of how the bill is written.

Senator INHOFE. I know the EPA is working on Section 6 actions
regarding the particular chemical in paint strippers. Can you
please explain how that action would preempt States, under cur-
rent TSCA, the current law, and if you took that action today
under current law, would that preempt Proposition 65 labeling in
California?

Mr. JONES. Under current law, we don’t have a lot of experience
because we don’t do many Section 6 rules. But if we were success-
ful with a Section 6 rule in the example that you gave, Senator
Inhofe, my understanding is that current law would preempt
States from doing anything other than exactly what we did, or they
could actually ban the entire chemical for all commercial uses.
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Senator INHOFE. So there can be some preemption under the cur-
rent law?

Mr. JONES. There would be current preemption.

Senator INHOFE. I thought that was the case.

Last, as I was listening to you go through the Administration’s
TSCA principles in your opening statement, one thing I noticed you
didn’t mention was preemption. Does the Administration have a
formal position on preemption?

Mr. JONES. The Administration consciously did not include a
principle on preemption, even though we understood how critical it
was ultimately to a bill. We do not have a principle on preemption.

Senator INHOFE. Thank you very much, Mr. Jones.

I have used half of my 6 minutes. So at the proper time, we will
give an additional 3 minutes to my friend, the author of this bill,
Senator Vitter.

Senator Boxer.

Senator BOXER. Thanks so much, MR. Chairman.

I absolutely don’t believe in allowing the perfect to be the enemy
of the good. That is such an important point. That is why I would
be thrilled to support a good bill. I also say you can call something
a beautiful name. This bill has a beautiful name, named after a
magnificent Senator.

But when the experts look at it, they tell me unequivocally it is
not better than current law. As a matter of fact, many say it is
worse. Some of them are out in the audience today. They are doc-
tors, they are nurses, they are environmentalists.

I just want to say for the record, because Senator Udall is my
friend, we just really disagree on this one, he said don’t make at-
tacks personal. And he is right on that. It has nothing to do with
personalities. It has to do with children of the United States of
America, it has to do with the families of the United States. It has
to do with Trevor, who is sitting out there, who, thank God, sur-
vived brain cancer that he got when he was exposed to chemicals
in an otherwise beautiful, beautiful lake.

So I am not going to stop saying what I think. I am going to es-
calate saying what I think. Because the information that I have is
brought to me by, and these are some of the groups, the Breast
Cancer Fund, the Lung Cancer Alliance, the Asbestos Disease
Awareness Organization, the Consumers Union. The legacy of our
veterans, military exposures, these all oppose this bill strongly. The
National Hispanic Medical Association, the Medical Disease Clus-
ters Alliance, the Oregon Public Health Association, the Birth De-
fects Research for Children Organization, the National Medical As-
sociation, which is African-American doctors. The Physicians for
Social Responsibility from a number of States, the American
Nurses Association, as I said before. The Delaware Nurses Associa-
tion, the Maryland Nurses Association. Kids v. Cancer, the Autism
Society. Clean Water Action, Earth Justice, League of Conservation
Voters. NRDC, Sierra Club, Alaska Community Action on Toxics.

And it goes on and on. The New Jersey Environmental Counsel
opposes this. The New Jersey Environmental Federation. The New
Jersey Environmental Justice Alliance. Environmental Advocates
of New York.
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So here is why they oppose the bill. It stops States from being
able to protect their citizens from chemicals. And many attorneys
general are stunned by its preemption.

Now, I was pleased that Senator Udall said, let’s look at the New
York Times. Absolutely, look at the New York Times. They criti-
cized the preemption in this bill. Let’s fix that. Let’s fix the pre-
emption. All of our States care about their citizens. Why should we
have a bill that is so opposed and dramatically opposed by more
than 450 organizations get through here, a weak bill that studies
25 chemicals, that is all you are assured of over 7 years, and no
action required?

So I could go on with the list, but we are putting it in the record.
I think it is very, very clear. Senator Udall talks about 80,000
chemicals. He is right. Twenty-five chemicals will be studied over
7 years. And guess what? If any one of them is studied, the States
can do a thing anymore. They are done. And I am not going to
allow that to happen to anybody’s people, regardless of State.

So I want a good bill. I don’t want a perfect bill. And we don’t
have it here. That is why Senator Markey and I worked so hard
to get a good bill. This isn’t about partisanship, or who you can get
on your bill. It is about who you protect. And it is shocking to me
to see who is behind this bill. It is. It is shocking to me.

Now, Mr. Jones, California’s attorney general recently sent a let-
ter describing the ways State authority to set strong chemical safe-
ty standards and enforcing existing laws is preempted in the
Vitter-Udall bill. Do you agree that all of the erosions of the State
authority described in this letter are in fact enabled by the bill
text?

Mr. JoNEs. I think the California State attorney general accu-
rately characterized how preemption would work under the bill,
yes.

Senator BOXER. Well, thank you. Because Kamala Harris, she
protects kids. That is what she is known for. And this was unusual
for her, to write such a letter.

Mr. Jones, even if EPA does propose a ban or other restrictions
on a chemical, isn’t it true there is no deadline in the Udall bill
by which that ban restriction has to be implemented by industry,
which could mean that while State action would be completely pre-
empted, it could also be far longer than 7 years before any Federal
regulation goes into place?

Mr. JONES. There is no time deadline, that is correct.

Senator BOXER. All right. So here we have a bill that is being
sold as protecting everybody and there is not even a deadline to en-
force one chemical.

Assistant Administrator Jones, some State attorneys general and
California EPA have argued that the way the Udall-Vitter preemp-
tion provisions are drafted raises a concern that a State’s Clean
Air, Clean Water or other environmental laws could also be pre-
empted. Do you agree with that assessment?

Mr. JONES. There is some ambiguity in the way those provisions
are drafted, so yes.

Senator BOXER. So yes?

Mr. JONES. It is possible that those kinds of statutes —
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Senator BOXER. So it is possible. Let’s be clear. That in this bill
we are not only talking about preemption of chemicals, but the
State’s Clean Air, Clean Water or other environmental laws could
be preempted and the answer is, oh, yes.

Mr. JONES. As it relates to chemicals, that is correct.

Senator BOXER. Yes. That the Clean Air, Clean Water or other
environmental laws could be preempted.

Let’s be clear what we are dealing with here. We are dealing
with a bill that does harm, when they want to prevent harm. That
is why these groups are opposing. Do you think the groups, I am
not asking this, this is rhetorical, the groups who oppose this bill
want to support, just like I want to support, a bill named after
Frank Lautenberg? It would be a happy moment. But not this bill.
This bill does not reflect the work I did with him in the past. I am
just speaking as one colleague.

Thank you.

Senator INHOFE. Thank you, Senator Boxer. Senator Vitter.

Senator VITTER. Thank you, Mr. Chairman.

Thanks, Mr. Jones, for your testimony. You referred to the
Obama administration’s essential principles on TSCA reform which
were issued several years ago. Sort of your guiding principles. I
want to go to those.

The first is that chemicals should be reviewed against a safety
standard that is based on sound science and reflects risk-based cri-
teria, protective of human health and the environment.

Is the safety standard in the Udall-Vitter bill we are discussing
today consistent with this principle?

Mr. JONES. Yes, I believe so.

Senator VITTER. OK. Second principle. EPA should be given the
tools necessary to ensure that manufacturers are providing the
agency with the necessary information to conclude that new and
existing chemicals are safe and do not endanger public health or
the environment, or else action will be taken. Again, are the provi-
sions in this Udall-Vitter bill granting EPA new authorities to col-
lect information as well as removing barriers like EPA having to
prove a chemical poses an unreasonable risk prior to collecting in-
formation? Are those parts of the bill consistent with this second
principle?

Mr. JONES. Yes.

Senator VITTER. OK, third principle. EPA needs clear authority
to take risk management actions when chemicals do not meet the
safety standards, as well as the flexibility to take into account a
range of considerations, including sensitive sub-populations, cost,
availability of substitutes and other relevant considerations. I know
your staff has flagged one issue in technical assistance with regard
to some articles language in the bill, but I am confident we can
come to a good agreement with your office and we are working on
that. Other than that work in progress, are the changes to the safe-
ty standard and Section 6 of this Udall-Vitter bill consistent with
this third principle?

Mr. JoONES. I appreciate your flagging the articles issue. I think
that is a barrier to being consistent with the principles. If that
issue were addressed, then I believe the answer would be yes.
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Senator VITTER. Great. I appreciate your work on that. We will
continue to work and resolve that.

The fourth principle delineates that EPA should have the author-
ity to set priorities for conducting safety reviews as well as clear
and practicable deadlines for the completion of chemical reviews.
Does the Udall-Vitter bill we are talking about today have clear
and practicable deadlines and grant EPA the authority to set prior-
ities for conducting safety reviews consistent with this principle?

Mr. JONES. The principle also reflects a desire that there be time-
ly decisions. I think as Senator Boxer mentioned, there are some
questions with respect to the pace. Is the 25 chemicals in 7 years
timely; I think there is a good argument that doesn’t meet the
timely test. Other than not meeting that timely test, yes, I think
it is consistent with the other elements of that principle.

Senator VITTER. OK. And then the fifth principle states that
TSCA reform should encourage green chemistry, assure trans-
parency, and include stricter requirements, including substan-
tiation for a manufacturer’s claim of confidential business informa-
tion. Are the bill’s requirements on confidential information as well
as the new green chemistry provision, consistent with this fifth
principle?

Mr. JONES. Yes.

Senator VITTER. OK. Then finally, the sixth principle states that
TSCA reform should give EPA a sustained source to defray the cost
of funding for implementation. Is the user fee section of the bill
consistent with this principle?

Mr. JONES. Yes.

Senator VITTER. Thank you very much, Mr. Jones. Your work
and EPA’s work with us has been very constructive. I know it will
continue to be, with the hours of consultation and work. We have
adopted many, many elements, including language you have given
us. So we will continue that work, particularly in the areas I just
flagged. Let me reserve the balance of my time for wrap-up. I may
not use it, but let me reserve that.

Senator INHOFE. Thank you, Senator Vitter.

I would like to place into the record a letter supporting the Lau-
tenberg Chemical Safety Act, signed by six attorneys general, and
a letter of support signed by a number of TSCA legal experts.
Without objection, so ordered.

[The referenced material follows:]
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State Attorneys General

A Communication from the Chief Legal Officers
of the Following States:

Alabama * Georgia * Louisiana * Michigan
North Dakota * South Carolina * Utah

March 17,2015

The Honorable James Inhofe The Honorable Barbara Boxer
Chair, Committee on Environment Ranking Member, Committee on
and Public Works Environment and Public Works
410 Dirksen Senate Office Building 456 Dirksen Senate Office Building
Washington, DC 20510 Washington, DC 20510

Re: Support for The Frank R. Lautenberg Chemical Safety for the 21st
Century Act

Dear Chairman Inhofe, Ranking Member Boxer, and Senate Environment and Public
Works Committee members:

On March 10, 2015, Senators Tom Udall and David Vitter introduced the Frank
R. Lautenberg Chemical Safety for the 21st Century Act (S.697) (the “Act”). This Act,
which is co-sponsored by seven Democrats and eight Republicans, will reform the Toxic
Substances Control Act (“TSCA”) which was passed in 1976 and has not been
substantively amended since that time. The TSCA is the primary law overseeing the
safety of chemical products and providing EPA with authority to review and regulate
chemicals. However, over time, the TSCA has failed to ensure chemical safety, resulting
in fractured landscape of chemical regulation in the U.S. In fact, under the TSCA, EPA
is unable to place proper health restrictions on even known carcinogens such as asbestos.
S. 697 will make significant changes to the TSCA, giving EPA the tools it needs to
ensure the safety of chemicals used in U.S. commerce and enhancing the protection of
public health and the environment. S. 697 is the result of bi-partisan efforts of the late
Senator Frank Lautenberg and Senator David Vitter, along with collaboration from
stakeholders, and the Act has strong bi-partisan support. We strongly support and urge
the passage of S. 697.

S. 697 updates the current law and creates a national program in an effort to
eliminate the piecemeal approach developed under the TSCA. Under the new law, there
will be more regulatory certainty and predictability, both to the industry that
manufactures chemicals and to those that use and are exposed to chemicals. As the chief
legal officers in the States, we are required to take the necessary actions to protect the
health, safety, and welfare of the citizens as well as the natural resources and
environment. There is real need to address and update the chemical safety in the U.S.
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The Honorable James Inhofe and Barbara Boxer
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and to create a balance between State and federal regulation. S. 697 strengthens the
TSCA and advances our ability to protect our States.

Under S. 697, EPA will now, for the first time, subject all new and existing
chemicals to a systematic review and require all chemicals in commerce, including those
grandfathered under TSCA, undergo safety reviews based on hazard, exposure, and risk.
This process establishes important milestones and sets aggressive, judicially enforceable
deadlines for EPA decisions. EPA will create an initial list of at least 10 high priority and
10 low priority chemicals and designate at least 25 high priorities and 25 low priorities
within five years. And once EPA takes final action on a chemical, a uniform federal
standard is applied nationwide, creating increased regulatory certainty. Importantly,
States will also retain the ability to address and restrict chemicals that have not undergone
federal review.

For example, under this new Act, any State actions to prohibit or restrict a
chemical substance, taken before January 1, 2015, and any state warning law in effect on
August 31, 2003, will never be subject to preemption. Furthermore, S. 697 preserves the
ability of States to regulate chemical substances that have not been designated as high
priority substances or subjected to a safety assessment or determination. Importantly, it
creates an explicit exception from preemption for State actions under authority of any
other federal law, or under state law related to air or water quality, waste treatment or
disposal, and for reporting and information collection requirements, and it does not limit
State authority to regulate chemicals for reasons that do not directly relate to production,
manufacturing, distribution, or use. Finally, in the event that a State has reason to
regulate a chemical even after EPA has made an assessment or determination, S. 697
allows States to apply for a waiver of the preemptive effect of an EPA decision to address
compelling local conditions, or when EPA’s decision is unreasonably delayed.

S. 697 strengthens protections for the most vulnerable by placing greater
emphasis on the effects of exposure to chemicals on infants, children, pregnant women,
workers, and the elderly. For each safety evaluation, EPA must document and explain
which susceptible populations were considered, why, and, where needed, how they will
be protected. The modernized system that is created by S. 697 results in a chemical
management program that incorporates a heightened safety standard and ensures that
regulators, public health officials, manufacturers, consumers, and the public get
information they need and deserve in a timely fashion.

S. 697 revises the restrictions on public dissemination of information about
chemicals by setting reasonable limits on the ability of companies to make confidential
business information (“CBI”) claims. Currently, under the TSCA, approximately twenty
percent of the chemicals on the inventory list are claimed to contain CBI and are shielded
from public view. By requiring increased disclosure of the identities of chemicals, EPA
will be able to disclose CBI to physicians, first responders, environmental professionals,
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and public health officials during an emergency. The balance between providing the
public critically needed information about chemical hazards, exposures and risks, and
protecting intellectual property is a crucial aspect of the Act which is of significant
importance to the States.

After operating under an outdated law passed nearly 40 years ago that hamstrings
EPA’s ability to properly regulate dangerous chemicals used in U.S. commerce, S. 697
offers a modern approach to establishing a consistent, national chemical regulatory
program that still preserves the States’ ability to address unique and pressing State
concerns. The comprehensive reforms in S. 697 present an opportunity to improve the
programs that protect the health of American families. We encourage Congress to quickly
pass these important bi-partisan amendments to our nation’s chemical safety laws.

Sincerely,

James D. “Buddy” Caldwell
Attorney General of Louisiana

Lol S&rmgv

Luther Strange
Attorney General of Alabama

Sam Olens
Attorney General of Georgia

Bill Schuette
Attorney General of Michigan

e '
(/Umﬁw Aol
Wayne Stenehjem :
Attorney General of North Dakota

(lasO W s

Alan Wilson
Attorney General of South Carolina

SV @S

Sean Reyes
Attorney General of Utah
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March 17, 2015

The Honorable James Inhofe

Chairman

Committee on Environment & Public Works
410 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Barbara Boxer

Ranking Member

Committee on Environment & Public Works
456 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Inhofe and Ranking Member Boxer:

The undersigned are members of the bar with extensive TSCA experience, law
professors, and former EPA leadership who were tasked with implementing TSCA. While we
recognize the difficulty in reaching agreement on a large and complex piece of legislation, we
would offer a few comments on S. 697 -- The Frank R. Lautenberg Chemical Safety for the 21"
Century Act. In particular, we are aware of a recent letter from 25 “law professors, legal
scholars, and private interest lawyers™ (the Ashford letter) who characterize S. 697 as including
“essentially ... the same inadequate ‘safety standard’ used in current law.” We would like
specifically to address this claim. Simply stated, S. 697 would fundamentally improve the ability
of EPA to control chemical exposures found to present significant risks to public health and the
environment.

Our point here is to emphasize that S. 697 addresses many of the legal obstacles
challenging EPA’s ability to regulate chemical exposures. Specifically, the outcome of
Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991), has been taken as a fundamental
check on EPA’s ability to regulate identified chemical risks. S. 697 overcomes this obstacle
most clearly in the removal of the provision in TSCA Section 6(a) that required EPA to protect
against such risk “using the least burdensome regulatory requirements,” a legal formulation that
sets into motion an endless analysis of all of the possible regulatory options articulated in this
TSCA section. This hurdle has proven impossible for EPA to overcome to date, which is why
the language of S. 697 would offer a key improvement by making clear that no such requirement
applies in EPA taking actions to protect against risks.

Congress can and will debate many of the particular legislative provisions in this
or any bill. Congress may so choose to substitute the suggestions of the Ashford letter as an
alternative safety standard. But to claim that the provisions of S. 697 have “essentially the same
standard” implying the same outcomes of current law is misleading.

{00501.063 /111 /0015481 1.DOC 12}
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In closing, we would also offer several observations about S. 697. This
legislation, though perhaps not perfect, represents a significant improvement over the current
law, for example, by:

u Strengthening EPA’s authority to require testing (S. 697, among other
improvements to TSCA, no longer requires legal findings and has been
expanded to include order authority);

. Imposing statutory requirements and deadlines to establish and implement
procedures for EPA to prioritize chemicals and to conduct and complete
safety assessments and safety determinations that must be followed by
control actions as needed to ensure that the safety standard is met; and

. Empowering EPA with far greater oversight of chemicals in commerce
than TSCA now mandates.

Congress should not delay badly-needed reform by chasing after the “perfect”
piece of legislation. We think that the essential framework of 8. 697, including the proposed
safety standard, is sound. We would be pleased to articulate these views more fully if you ol
your staff would find more information helpful.

Respectfully submitted,

James V. Aidala

Bergeson & Campbell, P.C.

(Former Assistant Administrator, EPA Office of
Poliution Prevention and Toxic Substances)

Charles M. Auer

Charles Auer & Associates, LLC

(Former Director, EPA Office of Pollution
Prevention and Toxics)

Lynn L. Bergeson
Bergeson & Campbell, P.C.

Lisa M. Campbell
Bergeson & Campbell, P.C.

John C. Dernbach

Distinguished Professor of Law
Widener University Law School

{00501.063 /111 /00154811.DOC 12}
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{00501.063/111/00154811.DOC 12}

John B. Dubeck
Keller and Heckman LLP

Herbert Estreicher, Ph.D.
Keller and Heckman LLP

Charles L. Franklin
Akin Gump Strauss Hauer & Feld LLP

Warren U. Lehrenbaum
Crowell & Moring LLP

Martha E. Marrapese
Keller and Heckman LLP

Irma Russell
Distinguished Professor of Law
University of Montana School of Law
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Senator INHOFE. I would also like to place into the record a letter
of support signed by five former high-ranking EPA and Justice De-
partment officials, including an assistant attorney general and
three former EPA general counsels, that not only supports the bill
but strongly reviews a previous letter of law professors in their
claims.

Without objection, so ordered.

[The referenced material follows:]
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March 18, 2015

The Honorable James Inhofe

Chairman

Committee on Environment & Public Works
410 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Barbara Boxer

Ranking Member

Committee on Environment & Public Works
456 Dirksen Senate Office Building
Washington, DC 20510

Re: Response to Critique by Law Professors of the Frank R. Lautenberg Chemical Safety for the
21st Century Act

In a March 16, 2015, letter addressed to you, a group of 25 law professors and other
lawyers expressed “serious reservations” with the “Frank R. Lautenberg Chemical Safety for the
21 Century Act,” S. 697. For the reasons set forth below, we believe that the reservations
expressed in the March 15 letter are misplaced.

As former EPA and Justice Department officials who, during our tenures, were tasked
with interpreting and implementing the current Toxic Substances Control Act (TSCA), we
believe we bring a unique perspective in analyzing and commenting on S. 697 as proposed by
Senators Udall and Vitter, and the important need for such legislation. We believe that S. 697 as
a whole represents a substantial and necessary improvement over the current Toxic Substances
Control Act, and, in particular, that S. 697°s amended safety standard will provide EPA with
greater authority to address potentially risky chemical substances in commerce.

1. The “Unreasonable Risk” Standard for Safety Determinations

The March 16 letter focuses principally on the safety standard in S. 697 and asserts that
S. 697 “essentially preserves the same inadequate ‘safety standard’ used in current law.” To
support this claim, the letter references law review articles critical of the current TSCA. The
letter, however, misreads S. 697. While S. 697 incorporates the words “unreasonable risk” as the
new safety standard, it makes clear that “unreasonable risk” as included in S. 697 is not to be
interpreted as it has been under the existing TSCA. S. 697 defines “safety standard” in pertinent
part as “a standard that ensures, without taking into consideration cost or other nonrisk factors,
that no unreasonable risk of harm to health or the environment will result from exposure to a
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chemical substance under the conditions of use.”! Thus, the safety standard in S. 697 would
require EPA to determine whether risk management measures are needed for a chemical
substance solely on the basis of its evaluation of the risks to health and the environment. The
language of S. 697 makes clear that its “unreasonable risk™ standard has no role for cost-benefit
analysis.

Many federal statutes call for regulation of “unreasonable risk.” Language in those
statutes has generally been interpreted to combine into one step an assessment of the nature and
magnitude of the risk and a risk management decision with respect to reducing that risk, by
requiring a balancing of the benefits of regulating against the costs of doing so. For example, the
Consumer Product Safety Act directs the Consumer Product Safety Commission to adopt
consumer product safety standards, saying that “any requirement of such a standard shall be
reasonably necessary to prevent or reduce an unreasonable risk of injury associated with such
product.” 2 The Safe Drinking Water Act requires EPA, when proposing a national primary
drinking water regulation, to “publish a determination as to whether the benefits of the maximum
contaminant level justify, or do not justify, the costs.”™

Under TSCA today, in determining that a chemical substance presents an unreasonable
risk of injury to health or the environment, EPA must consider the effects of the substance and
the magnitude of exposure of human beings, the effects of the substance on the environment and
the magnitude of exposure, the benefits of the substance for various uses and the availability of
substitutes for those uses, and the reasonably ascertainable economic consequences of a rule
regulating the substance.”

In contrast, S. 697 would separate a determination of whether or not a chemical substance
presents an unreasonable risk from decisions about risk management measures to address a
confirmed unreasonable risk. As noted above, in defining “safety standard” S. 697 mandates that
there be no consideration of economic costs or benefits:

The term “safety standard” means a standard that ensures, without taking inte
consideration cost or other nonrisk factors, that no unreasonable risk of harm to health
or the environment will result from exposure to a chemical substance under the

conditions of use ....

'S, 697, section 3(4) (also specifying that the “no unreasonable risk of harm” standard shall apply to the general
population and “any potentially exposed or susceptible population” identified by EPA.

215 U.S.C. § 2056(a). See, e.g., American Textile Manufacturers Institute v. Donovan, 452 U.S. 490, 511 n.30
(1981) (“In other statutes, Congress has used the phrase ‘unreasonable risk,” accompanied by explanation in the
legislative history, to signify a generalized balancing of costs and benefits. See, e.g., the Consumer Product Safety
Act of 19727).

3 42 U.S.C. § 300g- 1(b)(4XC).

*TSCA § 6(c), 15 U.S.C. § 2605(c).
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(S. 697, section 3(4) (emphasis added)). Explicit language foreclosing the consideration of costs
and other nonrisk factors is not found in other “unreasonable risk” statutes, such as the Consumer
Product Safety Act or current TSCA. This provision would compel EPA, and any reviewing
court, to interpret the S. 697 safety standard very differently from the way unreasonable risk is
interpreted under current TSCA.

We note also that the March 16 letter asserts that “courts would be likely to interpret
Congress’ intent, as it has been previously construed in case law, as still requiring a cost benefit
analysis ([referencing Corrosion Proof Fittings]).” This assertion is incorrect. It is black letter
law that statutory language is to be interpreted consistent with the clearly expressed intent of
Congress as reflected in the plain language of the statute.’ Where, as here, the statute would
clearly state that the safety standard is to be implemented “without taking into consideration cost
or other nonrisk factors,” a reviewing court would certainly not be likely to interpret this
definition as requiring a cost-benefit analysis because the statute expressly precludes the
consideration of cost or other nonrisk factors.

Moreover, S. 697 defines “safety assessment” as “an assessment of the risk posed by a
chemical substance under the conditions of use, integrating hazard, use, and exposure
information regarding the chemical substance.” (S. 697, section 3(4)). “Safety determination” is
defined as “a determination by the Administrator of whether a chemical substance meets the
safety standard under the conditions of use.” (Jd.) Safety assessments and safety determinations
are to be “based on information, procedures, methods, and models employed in a manner
consistent with the best available science” and “the weight of the scientific evidence (S. 697,
section 4). S. 697 clearly would not allow for consideration of costs and benefits under the
safety standard, notwithstanding what may at first blush appear to be similarity in wording to the
current “unreasonable risk” standard.

2. Consideration of Costs and Benefits for Risk Management

The March 16 letter also incorrectly describes the provisions of S. 697 as they relate to
consideration of costs and benefits in EPA’s rulemaking procedures. Rather than imposing a

® United States v. Amer. Trucking Assns., 310 U.S. 534, 543 (1940) (“There is, of course, no more persuasive
evidence of the purpose of a statute than the words by which the legislature undertook to give expression to its
wishes.”); Consumer Prod. Safety Comm’nv. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) (it is a “familiar canon
of statutory construction that the starting point for interpreting a statute is the language of the statute itself. Absent a
clearly expressed legislative intention to the contrary, that language must ordinarily be regarded as conclusive.”).
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heavy burden on EPA by mandating a formal cost-benefit analysis, the bill simply would require
EPA to conduct an alternatives analysis during the risk management rulemaking process, using
readily available information, which is a requirement applicable to federal rulemaking that has
been in effect through executive orders for over 33 years. We believe that this provision is key
to rational decision-making and would not be a fundamenta} obstacle to rulemaking.

Under S. 697, where EPA determines that a chemical substance does not meet the safety
standard, the Agency would be required to adopt a rule establishing risk management measures
sufficient for the chemical substance to meet the safety standard. (8. 697, section 8(3)). In
selecting those measures, EPA would have to consider costs and benefits:

In deciding which restrictions to impose ... as part of developing arule . . ., the
Administrator shall take into consideration, to the extent practicable based on reasonably
available information, the quantifiable and nonquantifable costs and benefits of the
proposed regulatory action and of the 1 or more primary alternative regulatory actions
considered by the Administrator.

(/d) A similar provision would apply to consideration of whether to adopt a public interest
exemption to a ban or phase-out. (/d. p.74.) S. 697 does not require that EPA select the least
costly or least burdensome alternative, but that EPA be aware of and consider the relative costs
and benefits of a key regulatory alternative. This provision would simply call on EPA to
«consider” costs and benefits so as to develop a rational response to an unreasonable risk.

Consideration of costs and benefits is reasonable and common in regulation of safety and
environmental risks. For example, as the Supreme Court concluded in 2009, the Clean Water
Act permits EPA to use cost-benefit analysis in determining the content of regu]ations.6 There,
Justice Breyer noted in his concurrence that consideration of costs and benefits is critical to
rational decisionmaking:

[Aln absolute prohibition [on consideration of costs and benefits] would bring about
irrational results. As the respondents themselves say, it would make no sense to Tequire
plants to “spend billions to save one more fish or plankton.” That is so even if the
industry might somehow afford those billions. And it is particularly so in an age of
limited resources available to deal with grave environmental problems, where too much
wasteful expenditure devoted to one problem may well mean considerably fewer
resources available to deal effectively with other (perhaps more serious) problems.’

® Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009) (“EPA’s current practice is a reasonable apd l?ence )
legitimate exercise of its discretion to weigh benefits against costs that the agency has been proceeding in essentially
this fashion for over 30 years.”).

7556 U.S. at 232 (citation omitted).
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Moreover, EPA and other agencies have been required by executive order to consider
costs and benefits, to the extent permitted by law, ever since President Reagan issued Executive
Order 12991 in 1981. Executive Order 12991 directed, “Regulatory action shall not be
undertaken unless potential benefits to society for the regulation outweigh the potential costs to
society,”8 President Clinton issued Executive Order 12866 in 1993, which provides, “Each
agency shall identify and assess available alternatives to direct regulation” and “Each agency
shall assess both the costs and the benefits of the intended regulation and, recognizing that some
costs and benefits are difficult to quantify, propose or adopt a regulation only upon a reasoned
determination that the benefits of the intended regulation justify its costs.”® Most recently,
President Obama issued Executive Order 13563 in 2011, which states that the regulatory system
“must take into account benefits and costs, both quantitative and qualitative .... In applying
these principles, each agency is directed to use the best available techniques to quantify present
and future benefits as accurately as possible"’m The Office of Management and Budget has
issued clarifications to this requirement to consider costs and benefits in Circular A-4, which
includes extensive guidance on how to evaluate public health and safety rulemakings. 1

In other words, S. 697’s requirement for EPA to consider costs and benefits is an
obligation shared by all Executive Branch agencies in the interest of good government. It is not
intended to be an insuperable or even a heavy burden, but rather is consistent with longstanding
Agency practice, can be met within existing Agency capacity, and is necessary to ensure that
EPA makes rational decisions.

Thus, we conclude that the views asserted by the March 16 letter, with regard to
interpretation of the unreasonable risk standard, the likelihood that the statutory definition of
unreasonable risk will be ignored or misinterpreted by a reviewing court, and regarding
alternatives analysis in rulemaking, are incorrect.

Sincerely,
E. Donald Elliott

Assistant Administrator and General Counsel,
Environmental Protection Agency, 1989-1991

%46 Fed. Reg. 13193 (Mar. 8, 1981),
% 58 Fed. Reg. 51735 (Oct. 4, 1993).
76 Fed. Reg. 3821 (Jan. 21, 2011).
' Office of Management and Budget, Circular A-4 (2003),

http://www. whitehouse. gov/sites/default/ files/omb/assets/omb/circulars/a004/a-4.pdf.
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Scott Fulton
General Counsel
Environmental Protection Agency, 2009-2013

Marianne L. Horinko

Acting Administrator, July-November 2003

Assistant Administrator, Office of Solid Waste and Emergency Response, 2001-2004
Environmental Protection Agency

Roger Martella

General Counsel, Acting General Counsel, and Principal Deputy General Counsel,
Environmental Protection Agency, 2005-08

U.S. Department of Justice, Environment & Natural Resources Division, 1998-2003

Ronald J. Tenpas
Assistant Attorney General
U. S. Department of Justice, Environment and Natural Resources Division, 2007-2009
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Senator INHOFE. Senator Booker.

Senator BOOKER. Thank you, Chairman Inhofe, and Ranking
Member Boxer, for calling this very important hearing.

I want to start, and very importantly, in complimenting Senator
Udall and Senator Vitter for coming together across the aisle to
work in a bipartisan fashion on this critical issue of fixing our Na-
tion’s broken system of evaluating the impact of toxic chemicals on
human health. Any efforts at a bipartisan compromise in the U.S.
Senate should be hailed and praised in and of itself.

I want to acknowledge the progress that Senators Udall and
Vitter have made in working together in good faith on this bill.
There has been progress. The version of the bill we are considering
today has made improvements over the past year in critical areas,
such as the definition of the safety standard and the explicit pro-
tections for vulnerable populations.

But I have multiple concerns with the bill as currently drafted,
and as yet cannot sign on. My concerns include the following. The
timing of preemption, as Senator Udall has already entered into
the record, in the New York Times, clearly puts front and center
the timing of preemption for high priority chemicals, is a serious
problem and defect in this bill. The right of States to co-enforce has
been taken away. Why should we be afraid of States’ rights to take
action, especially when the EPA’s budget, as we are seeing right
now, continues to get hacked away and away?

There is also limited judicial review for low priority determina-
tions. And there are not sufficient provisions, and I feel very pas-
sionately about this, to limit the testing of chemicals on animals
where scientifically reliable alternatives exist that would generate
equivalent information. I intend to continue working with Senator
Vitter and Senator Udall, the bill’s co-sponsors, in hopes of ad-
dressing these issues and making the bill better.

But I have some specific questions for Hon. Jim Jones. Mr.
Jones, I want to thank you for your testimony, for your candidness
and for being so forthright. You testified regarding the list of six
Administration principles for TSCA to be updated and strength-
ened. That is where I would like to focus. When the Administration
is reviewing this bill in its final form to decide whether to support
it or oppose it, will those six principles be the only consideration,
or will the Administration look to other elements of the bill?

Mr. JONES. The Administration will absolutely look at the bill in
its totality. And there will be elements that are not related to the
principles that I am confident will be brought to bear on that eval-
uation.

Senator BOOKER. Right. So to be clear, holding onto those six
principles by this committee is not enough. The Administration will
evaluate the totality of the bill and its impacts, is that correct?

Mr. JoNES. That is correct.

Senator BOOKER. When deciding whether to ultimately support
or oppose the bill, will one issue the Administration considers be
preemption and whether or not the bill strikes a right balance be-
tween the Federal Government and State government authority on
chemical safety regulation?
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Mr. JONES. I am confident that preemption will be a critical ele-
ment of how the Administration ultimately looks at the totality of
the bill and whether or not it strikes the correct balance.

Senator BOOKER. I am assuming you are using that word critical
very purposefully.

Mr. JONES. I am.

Senator BOOKER. It is a pretty significant element, which draws
a large amount of the justifiable criticism of the bill as it stands
right now.

Mr. JONES. It is.

Senator BOOKER. To have years of a gap between which States
can act appropriately is very problematic. Would you agree?

Mr. JONES. Senator, I don’t want to weigh in on the policy ele-
ments of exactly how it is drafted, only to say the Administration
will be looking very hard ultimately at how preemption plays into
the overall bill.

Senator BOOKER. Your courage of weighing in will be noted for
the record, sir. I appreciate that.

[Laughter.]

Senator BOOKER. Mr. Jones, under current TSCA States are per-
mitted to co-enforce any restrictions EPA may ultimately put in
place. This new bill takes away the rights of States to co-enforce.
Is there any reason you are aware of why State co-enforcement
would be problematic in any way, and that removing this impor-
tant provision would be necessary?

Mr. JoNES. Co-enforcement exists in most if not all environ-
mental statutes. I am not aware of scenarios whereby it creates a
problem. It basically allows, as has been mentioned, States to en-
force their own rules as long as their rule exactly the same as the
Federal rule. So you have more cops on the beat.

Senator BOOKER. I see my time is waning. Finally, and hopefully
we will have another round, another issue I am concerned with is
animal testing, unnecessary animal testing, cruel animal testing,
inhumane animal testing. I am doing everything I can to make
sure the bill minimizes that to the extent possible. Specifically, I
believe there are alternative testing methods and strategies that
exist that the EPA Administrator has determined are scientifically
reliable and would generate equivalent information. I want to
know, is this an issue with EPA that you are in agreement with
me about there being alternative equally scientifically reliable ways
to do it, ways to limit animal suffering, animal cruelty and animal
testing?

Mr. JONES. Senator, we are very invested, particularly our col-
leagues in the Office of Research and Development, in pursuing
non-alternative animal testing. My office has been very aggressive
in working with those colleagues to see that those tests are de-
ployed when they are scientifically robust and ready to be deployed.

Senator BOOKER. Thank you very much. Thank you, Mr. Chair-
man.

Senator INHOFE. Thank you very much. Senator Capito.

Senator CAPITO. Thank you, Mr. Chairman. Thank you, Mr.
Jones for being here.

I would like to begin by asking to submit into the record several
statements in support of the TSCA bill. One from the attorney gen-
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eral of West Virginia, one from the president of Building and Con-
struction trades, one from the Smart Transportation Division,
which is the former United Transportation Union, one from Inter-
national Association of Sheet Metal, Air, Rail and Transportation
Workers, one from International Association of Machinists and
Aerospace, and one from Bridge Structural, Ornamental and Rein-
forcing Iron Workers.

Senator INHOFE. Without objection, they will be a part of the
record.

[The referenced information follows:]
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State of West Virginia

OHfice o the Attorney General
Patnck Morrisey (30443 3382021
Attorney General Fax {304}

March 18,2013

VIA MAIL

The Honorable James Inhofe The Honorable Barbara Boxer

Chair Ranking Member

Committee on Environment & Public Works Committee on Environment & Public Works
U.S. Senate U.S. Senate

410 Dirksen Senate Office Building 456 Dirksen Senate Office Building
Washington, DC 20510 Washington, DC 20510

Re: 8. 697, the Frank R. Lautenberg Chemical Safety for the 21*' Century Act
Dear Chairman Inhofe and Ranking Member Boxer,

Last year [ wrote to the Committee leadership and expressed my support for the Chemical
Safety Improvement Acl pending before Committee on Environment & Public Works, which
served to amend the Toxic Substances Control Act (TSCA). Today, I write to renew my call for
reforms and improvements to the TSCA and to express my support for S. 6§97, the Frank R.
Lautenberg Chemical Safety for the 2lst Century Act. 1 believe this bipartisan bill is a
significant step in the right direction toward protecting the American public from unsafe
chemicals and I urge you to continue your consideration of it.

One of the flaws in the TSCA is that it allows approximately 62,000 pre-existing
chemicals to be “grandfathered™ without any tests to indicate what, if any, threat these substances
may pose the public.  You will recall that last year the State of West Virginia had the
misfortunate of experiencing the consequences of this regulatory gap firsthand, when 75,000
gallons of 4-methylcyclohexanemethanol (MCHM) contaminated the water supply in nine West
Virginia counties. We were alarmed to learn that very little information existed about the health
risks of exposure to this chemical. This is unacceptable and must never happen.

S. 697 takes steps to ensure that no other community will have to experience the same
angst that my constituents felt in the aftermath of the chemical spill, This bill establishes a
framework for the systematic evaluation of alf active chemicals and requires additional safety
reviews of high-priority substances. It also streamlines the process of gathering the information
necessary to determine whether a chemical is safe for its intended use, identifies and acts on

State Capitol Bullding 1, Room F-26. 1900 Kanawha Boulevard Last, Charleston, WV 23303
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chemicals that may pose safety concerns, and ensures that necessary information concerning a
chemical be shared with public officials and first responders in the event of an emergency.

In short, S. 697 is a needed improvement to the eurrent chemical regulatory framework. |
strongly support your continued consideration of this important reform.

Sincerely,

It pmser)

Patrick Morrisey
West Virginia Attorney General
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NORTH AMERICA’S
BUILDING TRADES UNIONS
Value on Display. Every Day.

March 10, 2015

United States Senate
Washington, DC 20510

Dear Senator:

On behalf of the North American Building Trades Unions {NABTU} and nearly three mitlion
skilled crafts professionals who comprise the 14 national and international unions we
represent, 1 write in support of the Frank R. Lautenberg Chemical Safety for the 21* Century
Act {€521)}, introduced by Senator Tomn Udalt and Senator David Vitter.

This bilt wili amend Title | of the Toxic Substances Control Act {TSCA) which regulates the
safety of chemicals in commerce. Clearly, the TSCA has not worked as Congress intended. it
must be clarified and strengthened. CS21 meets these needs in critical areas. We
respectfuily request that you co-sponsor and support this needed legislation.

Today, this legislative effort is the result of a thorough, ongoing, bipartisan effort in the
Senate. As you know, we have supported this essential work since 2013 — because it will
strengthen EPA’s authority to protect public and worker health and the environment, and
provide needed regulatory certainty to the makers and users of chemical products.
Modernizing TSCA takes on additional importance as the U.S. chemical industry undertakes
large-scale reinvestment in domestic production facilities that will generate good jobs and
grawth,

€521 will authorize EPA to require that chemicals are screened before entering commerce
and will establish a workable prioritization system for testing high priority chemicals, which
will require additional safety assessments. This effort has added new protections for
vuinerable popuiations, including workers, and makes chemical information more readily
available, though more work may be needed to ensure the confidentiality of certain
information. The new fee structure will provide EPA with the resources needed to keep
high priority chemical testing robust. Finally, while progress has been made in resolving the
issue of when federal action may affect state action on chemical regulation, providing states
with avenues to continue regulating under certain conditions, additional bipartisan action
may be necessary to finally resolve this issue.

We look forward to working with you to resoive any outstanding issues in support of passing
Cs21.

With kind regards, | am
Sincerely,

o pry

Sean McGarvey
President

e Fow {¥
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Transportation Division

March 12, 2015

Richard C. Shelby
United States Senate
Washington, DC 20510

Dear Senator Shelby:

On behalf of the SMART Transportation Division {formerly the United Transportation Union), | respectfully request
that you cosponsor S. 697, the Frank R. Lautenberg Chemical Safety for the 21% Century Act, introduced on March
10, 2015 by Senators Tom Udalt and David Vitter.

As the U.S. chemical industry undertakes a wave of domestic investment to construct new facilities, your support for
legisiation that would significantly improve our nation’s chemical safety laws is critical. The chemical industry
directly and indirectiy supports millions of good-paying American jobs - inciuding a significant number of our
members’ jobs through the substantial tonnage of chemical shipments on the nation’s freight raifroads.

Signed into law in 1976, the Toxic Substances Control Act {TSCA) has never been amended and no fonger works as
Congress intended. S. 697 would amend and strengthen Title 1 of the TSCA to improve public safety, as well as
protect American workers and the environment. This legislation is the result of years of bipartisan negotiation aimed
at making the TSCA into an effective and achievable reguiatory success.

Specifically, it will accomplish several key goals, such as restoring public confidence in federal chemical safety
regulations, recognizing the role of states in the chemical regutatory system, using the best information possible to
make chemical safety determinations, achieving greater transparency white protecting confidentiat business
information and promoting job growth in the U.S. chemical industry.

I would like to thank you in advance for your consideration of our request and look forward to continuing to work
together as this bill makes its way through the legislative process.

Sincerely,
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John Risch
National Legisiative Director
SMART Transportation Division
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International Association of Sheet Metal, Air, Rail and Transportation Workers

750 New York Avenue, NW. A
Suite 800 e
Washington, DC 20006 e

Email jnigro@smart-union.org

Joseph J. Nigro

Genaral President

March 13, 2015

To all Senators,

On behalf of the members of the International Association of Sheet Metal, Air, Rail and
Transportation Workers (SMART), we respectfully ask for you to co-sponsor and support the
Frank R. Lautenberg Chemical Safety for the 21% Century Act - S. 697 — introduced by
Senators Tom Udall and David Vitter and a balanced bipartisan group of cosponsors on March
10, 2015.

S. 697 wilt amend and strengthen the Toxic Substances Control Act of 19786, which is not
working as Congress intended and has not been amended since it was passed in 1976. We
believe S. 697 represents a clear, politically achievable improvement to America’s federal
chemical safety regulations.

This legislation has been negotiated in a bipartisan process for over two years. It provides
clear, responsible, and politically achievable improvements to America's chemical safety laws to
protect public health, worker health and the environment. Some key benefits of S. 697 include
greater authority for the EPA to test chemicals, obtain and provide chemical information, protect
vulnerable populations, and take action against chemicals determined to harm human heaith.
Safety reviews for ali chemicals in commerce are mandated and new chemicals will require a
safety finding before they can enter the marketplace. Importantly, S. 697 will replace the failed
TSCA cost-benefit safety standard (which prevented action against ashestos using TSCA) with
a health-based safety standard. It includes fees on industry to adequately fund safety testing
and sets achievable, enforceable timelines for the EPA to make determinations.

Progress has been made since a version of this legislation was first introduced in 2013 on the
complex issue of when federal chemical action on a chemical can preempt state action. The
EPA will have authority for high priority chemical testing and regulation and states can continue
to regulate in the absence of EPA action and retain all regulations enacted before 2015. States
can seek waivers to address specific local conditions and can propose substances for EPA
prioritization.

Please take this opportunity to end four decades of a failed law. We look forward to working
with you to help address any remaining issues and ask for your support of S. 697,

Sincerely,

Ny
JOSEPH J. NIGRO
General President




H 9000 Machinisls Pace
International Upper Mariboro, Maryland 20772-2687
Association of

Machinists and

Aerospace Workers

Area Code 301
967-4500

OFFICE OF THE INTERNATIONAL PRESIDENT

March 10, 2015

Dear Senator:

On behalf of the International Association of Machinists and Acrospace Workers, 1 respectfully
ask that you consider co-sponsoring the Frank R. Lautenberg Chemical Safety for the 21st
Century Act, introduced by Senator Tom Udall (D-NM) and Senator David Vitter (R-LA). This
bill is the result of an ongoing bipartisan effort to amend and strengthen Title I of the Toxic
Substances Control Act (TSCA) regulating the safety of chemicals in commerce. As you know,
we have supported this effort since 2013.

The Frank R. Lautenberg Chemical Safety for the 21st Century Act is a workable compromise
that is politically achievable and will provide the EPA with greater authority to effectively
regulate chemicals in commerce, protect public and worker health, and protect the environment.
The Act will require EPA to screen chemicals before they enter commerce and provide a list of
ail chemicals in active commerce, It gives EPA the authority to classify chemicals as high or
low priority for safety testing, and to take timely action against chemicals found to be harmful to
human health. The Act sets achievable schedules for testing and a fee structure to provide EPA
with resources for testing, and defines regulatory roles for the federal and state governments.
Significant work has been accomplished to clarify the federal-state relationship on regulation.
EPA will be responsible for high priority chemical safety evaluations and regulation, and states
will have authority to regulate in the absence of EPA action, retain existing regulations made
before 2015, and preserve existing labeling requirements like California’s Proposition 65.

A strengthened federal chemical regulatory system will protect health and the environment, and
allow the U.8. chemical industry to maintain its global leadership, innovate, and provide good
jobs. As a representative of workers in both the Chemical and Freight Rail industries, we believe
the der will improve federal chemical safety regulation to the benefit of our people and our
economy. Again, [ respectfully urge you to support this important legislation.

If you have any questions, please contact Legislative Director Hasan Solomon at (301) 967-
4575.

Sincerely,

//4‘ J /ZZZJWAQ L{L}/./A«/Wfﬂ -

R. Thomas Buffenbarger
International President
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Intewnational _Association Q/
BRIDGE, STRUCTURAL, ORNAMENTAL AND REINFORCING IRON WORKERS

SUITE 400
1750 NEW YORK AVE,, N.W.
WASHINGTON, D.C. 20006
&

WALTER W. WISE Affiliated with AFL-CIO
SENERAL PRESIDENT
202 383-4810

March 10, 2015

The Honorable Patrick Leahy
United States Senate

437 Russell Office Building
Washington, D.C, 20510

Dear Senator Leahy:

On behalf of the 120,000 members of the International Association of Bridge, Structural, Ornamental and
Reinforcing fron Workers, I respectfully request you to co-sponsor and support the Frank R. Lautenberg
Chemical Safety for the 21st Century Act, introduced by Senators Tom Udall and David Vitter.

This legislation will successfully modernize Title I of the Toxic Substances Control Act (TSCA), which
regulates the safety of chemicals in commerce. We congratulate the bipartisan group of co-sponsors and
supporters who have worked together for years to craft and improve this much-needed legislation,

The Frank R Lautenberg Chemical Safety for the 21st Century Act will provide EPA with greater
authority and implement a workable system to identify all chemicals in commerce, screen all chemicals
entering commerce, identify high-priority chemicals for additional safety evaluation, and take timcly
action against chemicals found to be harmful to human health. It will improve peoples’ confidence in our
nation's chemical reguiations.

The Frank R. Lautenberg Chemical Safety for the 21st Century Act will strengthen TSCA, protect public
health and the environment, and provides greater protection for vulnerable populations, including
workers. At the same time, it gives respousibility for regulating high priority chemicals nationwide to
EPA, while preserving states’ ability to regulate in the absence of EPA action, seek waivers, grandfather
existing regulations adopted prior to 2015, and preserve labeling requirements (e.g. CA Prop. 65).

This legislation will clearly improve our nation’s chemical safety laws, and it will help the U.S. chemical
industry expand, innovate, and create good American jobs in construction, manufacturing and associated
industries. We look forward to working with you in support of this bipartisan legislation.
Very truly yours,
ldua
&) HAL

GENERAL PRESIDENT

WWW/ih
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Senator CAPITO. Thank you, Mr. Chairman.

Mr. Jones, let me begin, before I get into my questions, ask if you
are familiar with the chemical spill that happened in the Kanawha
Valley of West Virginia about 15 months ago?

Mr. JONES. Yes, I am, Senator.

Senator CAPITO. I am a supporter of this bill, I will say that from
the outset. I do think that TSCA is not the primary law which
would govern accidental spill into the water. But I think TSCA can
be a useful resource in situations like the Elk River spill. I am
pleased to be an original co-sponsor of this.

Under TSCA, can EPA share confidential information it collects
with States, under the present law?

Mr. JONES. No.

Senator CAPITO. What about local governments?

Mr. JONES. No.

Senator CAPITO. And then first responders and medical practi-
tioners?

Mr. JONES. No.

Senator CAPITO. No. Does this, the Lautenberg bill, give EPA
new authorities to share confidential information with States?

Mr. JONES. Yes.

Senator CAPITO. Local governments? Mr. Jones. Yes.

Senator CAPITO. Medical providers?

Mr. JONES. Yes.

Senator CAPITO. One of the frustrating aspects of the Elk River
spill, for those of us who live in the Kanawha Valley, which I do,
is that we didn’t have any kind of information and actually very
little information about MCHM, which was the non-toxic chemical
that spilled into our water that caused us to all cease the use of
our water for an extended period of time.

Does this bill include new language which would require EPA to
share information related to exposures and releases of a chemical
substance obtained under this program with other Federal agencies
or offices within EPA, to better coordinate and address the failures
that we saw at the Elk River spill?

Mr. JONES. Yes.

Senator CAPITO. Thank you. Also on the conditions of use defini-
tion in the bill, does it allow EPA flexibility to consider accidental
releases and spills in the prioritization of chemicals as well as the
safety assessment and determination?

Mr. JoONES. It does.

Senator CAPITO. It does. Well, I would tell my colleagues and
those in the audience and those listening that this would really go,
I think, a long way toward helping what occurred with the non-
toxic spill in our community. What happened was it just sort of fell
literally between the cracks of any kind of regulatory regime. The
State has stepped in on tank regulations and other regulations to
try to alleviate, to try to make the information. But the sharing of
information I think would be great. The water company didn’t even
know what was upriver from their water intake and what the tox-
icity of that was.

With that, I yield back my time.

Senator INHOFE. Thank you, Senator Capito. Senator Carper.

Senator CARPER. Thanks, Mr. Chairman.
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Mr. Jones, welcome. It is good to see you. Thanks for your serv-
ice.

Looking at the audience, seeing Bonnie Lautenberg back here
and seeing Jill Udall, I am reminded of a question I often ask peo-
ple who are married, particularly people who have been married a
long time. I ask them, what is the secret? And I get a lot of an-
swers. Some are very funny and some are actually quite poignant.
The best answer I have ever gotten to that question is the two Cs.
The two Cs. Communicate and compromise. That is not only the se-
cret for a long marriage between two people, it is also the secret
for a vibrant democracy. I would add maybe one third C to that,
and that would be collaborate.

What we have seen in the legislative process here is an effort for
us to communicate better with one another, and with a lot of stake-
holders and with EPA. At the same time, to see if we can’t develop
some consensus and some compromise and collaborate.

I think we are making progress.

It is ironic, when the bill was first introduced by Frank and by
Dave Vitter several years ago, it was roundly endorsed by the New
York Times, which today finds that the much stronger version of
that bill is not yet up to par. There is a real irony there. I hope
that is not lost on everyone in the room.

Let me say, about a year ago I sent a letter, with about a dozen
of my colleagues, sent a letter to Senator Udall and Senator Vitter,
calling for nine fundamental changes to a previous draft of the bill
to make it more protective of public health. This new draft address-
es each of them, including a risk-based standard, protection of vul-
nerable populations, new testing authority for EPA and an enforce-
able schedule for action on chemicals.

I would just ask, Mr. Jones, I understand that in 2009, EPA laid
out several key principles for TSCA reform. We talked a little
about those already. Can you tell me just very briefly if those re-
quests that I made a year ago are consistent with EPA’s TSCA re-
form principles?

Mr. JONES. I was actually preparing for this hearing re-reading
that letter. It actually in many ways reads like the Administra-
tion’s principles, so yes. I would say it does.

Senator CARPER. Thank you.

I believe that despite the important progress on key issues, more
could be done to ensure that TSCA reform offers Americans con-
fidence that EPA will be able to protect us from risky chemicals,
something that both public health advocates and the chemical in-
dustry seek. To that end, in a more recent letter, just a week or
so ago, to the bill’s sponsors, I have highlighted three areas where
I would like to achieve a good deal more progress. I think at least
one of our colleagues has already referred to one or more of these.

But first, I think States should have an appropriate role in work-
ing with EPA to implement and oversee a new Federal TSCA pro-
gram. Second, State regulations are halted, I think, too soon in the
chemical assessment and regulation process with respect to highly
toxic chemicals. And the third point that I would like for us to drill
down on and maybe do a better job on is with respect to making
sure that the public should have, that we have asked whether EPA
has acted appropriately in making chemical prioritization decisions.
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My question is, simply, would these additional changes also be
consistent with EPA’s principles for meaningful TSCA reform?

Mr. JoNES. Thanks, Senator Carper. As I mentioned in answer
to Senator Booker, the Administration did not take a position on
preemption, although we will ultimately view that as an important
element in any bill. So I can’t speak to the first two issues you
raised.

Interestingly, the third issue related to judicial review of low pri-
orities, the concept of a low priority wasn’t really on the radar
when we developed the principle. So there is nothing that speaks
directly to it. I would just say that it is unusual for final agency
actions not to be judicially reviewable.

Senator CARPER. OK, thanks. And my third question, I want to
just go down a little bit on what might be an appropriate role for
the States. My colleagues may remember, those who were here
when we debated Dodd-Frank, one of the sticking points was the
regulation of nationally chartered banks. Nationally chartered
banks did not want to be regulated by States, by State regulators,
by State attorneys general, by the State Governors. They wanted
to be regulated under the national charter.

It took us a while to figure out how to thread the needle on this
one. But in the end, part of what we said is, you know, the Con-
sumer Finance Protection Bureau could issue regulations with re-
spect to nationally chartered banks, the States attorneys general
could enforce those. That was the compromise that we struck. And
it not a perfect parallel to the issue that is before us here. But it
is the kind of thing that we need to do again. If we could find it
with respect to nationally chartered banks and the rights of the
States to be involved in the regulation, I think we can probably
find it here.

I would just ask you, I agree that this bill would fall short of of-
fering States a similar role from enforcing Federal rules under
TSCA, which might limit how well TSCA safety rules are able to
protect Americans from certain risky chemicals.

Mr. JONES. It does limit States from having that role that is re-
ferred to as co-enforcement.

Senator CARPER. All right. I certainly want to say, I want to stop
for a minute, Tom Udall has left the room, but you all just tell him
I said, bravo. It is Navy talk for good job. I know it has been hard
for him, probably hard for you. But I am pleased that he stuck with
it and showed the kind of leadership that he has.

I also want to say to David Vitter, David, thank you for your pa-
tience in working with me and a lot of other folks. We are not to
the finish line, but we are getting closer. I appreciate that.

And to our chairman, thank you for the way you have conducted
ourself in this role as our chairman, particularly with respect to
this issue. I am encouraged by the words of the ranking member
that maybe those three Cs, communicate, collaborate and com-
promise, maybe we are about ready to seize the day. Thanks so
much.

Senator INHOFE. Thank you, Senator Carper.

Now, Senator Fischer.

Senator FISCHER. Thank you, Mr. Chairman.
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Mr. Jones, innovation is core to business, and it is key to keeping
the United States a leader in technology. We need efficient market
access for our innovation to keep America’s competitive edge.

As this legislation is currently composed, is it grounded in sound
science? Does it facilitate an efficient and transparent product re-
view process? Will it protect confidential business information? And
does it provide a single Federal regulatory regime?

Mr. JONES. On the first three questions, I would say the answer
is yes. On the single Federal regime, the bill, as does current law,
it is not changed at all, requires the agency to ensure that there
isn’t another Federal agency that could better manage the chemical
before we step into the breach to regulate the chemical. But that
is a requirement to the existing law, and it is maintained under
TSC, under the bill in front of us.

Senator FISCHER. OK. And key for any new regulations to work
is confidence from the industry that any confidential business in-
formation shared with regulators will be protected. What safe-
guards are in place with the existing rules, and does this legisla-
tion preserve or strengthen those protections that are out there?

Mr. JONES. The general critique that is heard around confiden-
tial business information under the current law is that it is allowed
to be applied too broadly to things that really are not trade secrets.
What the bill before us does is preserve the trade secret confiden-
tiality, but makes more publicly available information that really
isn’t about trade secrets, things along the line of health and safety
data. But the trade secrets are still allowed to be confidentially
protected as long as the manufacturer is able to substantiate why
it should be.

Senator FISCHER. And do you think safeguards are in place?

Mr. JONES. I believe safeguards are in place, yes.

Senator FISCHER. Thank you. Clear communication of regulatory
requirements that may result in approval or denial of new products
is crucial, we know, for any regulation to work. So what is the proc-
ess that EPA will use to establish the new regulatory review
timelines laid out in this legislation? Do you have the manpower
and the bandwidth so that you can handle any new regulations
with this new legislation?

Mr. JONES. The bill before us would require EPA to establish all
the kinds of procedures that you are describing, either through
rule, or some of them through policy. Both of those would require
there to be notice and comments. There would be public participa-
tion, how we establish the process that would ultimately govern
implementation of the statute.

I believe with the fee provision that is included in the bill that
the agency would have the resources to implement the require-
ments. In the absence of fees, we would not.

Senator FISCHER. But with the fees, you would be able, right
now, you feel you would have the manpower then that you could
implement the bill?

Mr. JONES. With the fees that are in this bill, yes.

Senator FISCHER. And in addition to petrochemicals, many chem-
ical substances are also manufactured from bio-based chemicals
and renewable feedstock like corn. So would S. 697 give EPA the
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ability to designate many of those, or even batches of those chemi-
cals, from renewable feed stock as low priority chemicals?

Mr. JONES. It certainly would open that as an avenue. We would
obviously have to look at everything on a case by case basis. But
that would become a potential avenue for that class of chemistry.

Senator FISCHER. Under current law, is EPA required to assess
existing chemicals?

Mr. JONES. No, we are not.

Senator FISCHER. Does the bill that we are discussing today re-
quire you to assess those existing chemicals?

Mr. JONES. Yes, it does.

Senator FISCHER. Also, an important part of TSCA that Senator
Carper alluded to in his comments, it is in this reform bill, it has
been widely discussed, and that is protecting vulnerable popu-
lations, such as pregnant women and children. Does the vulnerable
populations definition in this bill assure that the agency has the
necessary tools and flexibility so that you can identify and protect
any potentially vulnerable populations that are considered in this
review of the safety of the chemical substance?

Mr. JONES. I believe so, yes.

Senator FISCHER. Thank you very much. Thank you, Mr. Chair.

Senator INHOFE. Thank you, Senator Fischer. Senator Markey?

Senator MARKEY. Thank you, Mr. Chairman, very much. We
thank you, Bonnie Lautenberg, for being here and bringing Frank
Lautenberg’s great legacy of fighting for toxic protections to us.

The job that we have on this committee is to make sure that
there is a bill that does give protections for the next generation,
that we have to put in place learning the lessons of the past.

My first question. The Massachusetts Toxic Use Reduction Act is
a multi-faceted pollution reduction law that has been successful at
decreasing the amount of toxic waste in Massachusetts by 50 per-
cent and spurring innovation of safer chemical formulations to re-
place other, more dangerous ones. The Massachusetts Attorney
General, Maura Healy, recently sent me a letter describing the way
State authority to set strong chemical safety standards and enforce
existing laws is preempted in the Udall-Vitter bill. The letter also
highlighted the concerns that this bill could preempt actions taken
under the Massachusetts Toxic Use Reduction Act and could fur-
ther be used to interfere with State action related to water quality,
air quality, or waste treatment or disposal.

Do you agree that all of the erosions of State authority described
in this letter are in fact enabled by the bill’s text?

Mr. JoONES. I think that the Massachusetts attorney general ac-
curately characterized how preemption would work as it relates to
State requirements.

Senator MARKEY. So the answer is yes, it does accurately charac-
terize the impact on State enforcement. Next question on preemp-
tion. The Udall-Vitter bill says that as soon as EPA starts to study
a chemical it has designated as high priority, States are prohibited,
prohibited from taking new actions to regulate that toxic chemical.
Since the bill also allows EPA as long as 7 years to finish work on
each chemical, do you agree that this could mean that there will
be no protections, that chemicals on either the State or Federal
level potentially for 7 years or longer would then be in place?
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Mr. JONES. Yes.

Senator MARKEY. Next. The Udall-Vitter bill allows, allows the
chemical industry pay extra money, pay extra money for EPA to
classify a chemical as high priority. Do you agree that this provi-
sion could be used by the chemical industry to stop a State from
moving forward with plans to regulate a dangerous chemical? Be-
cause as soon as EPA starts to study a high priority chemical, that
would be paid for by the chemical industry, that States would then
be prohibited from regulating it?

Mr. JONES. Yes. I would just say that the bill appears to have
a cap on the number of times the EPA could do that. It is 15 per-
cent of the total number of high priorities. But the answer is yes.

Senator MARKEY. The answer is yes. So the chemical industry
could pick those chemicals that would not be in fact subject to ju-
risdiction by the States.

Next, the Udall-Vitter bill requires EPA to begin working on the
first 25 high priority chemicals in the first 5 years after enactment.
How long would it take under the bill for EPA to have to complete
work on those first 25 chemicals? And just to be clear, EPA has to
start work on 25 chemicals 5 years after enactment. Each chemical
study can take 7 years to be finished. So the study on a chemical
that begins in year five after enactment will then not have to be
finished for 12 years in total. Is that correct?

Mr. JoNES. That is correct.

Senator MARKEY. That is correct.

Next. If it takes 12 years to finish work on the first 25 chemicals,
do you agree that given the Udall-Vitter bill’s pace and today’s
methods for assessing chemical risks, it will take more than 100
years to finish studying the 1,000 chemicals that you have pre-
viously said were the most in need of assessment?

Mr. JoNEs. If EPA stuck to the minimum requirement in the
statute for that entire period of time, the answer would be yes.

Senator MARKEY. Next. Flame retardants, a widely used in com-
mercial products like couches, clothing and cars, EPA has ex-
pressed concern that certain flame retardants which can leach from
consumer products are persistent biocumulative and toxic to both
humans and the environment. Question: does the Udall-Vitter bill
make it more difficult than existing law for EPA to regulate a
chemical like flame retardants in a couch or chair even after EPA
has found that the chemical is unsafe?

Mr. JONES. This relates to the articles discussion we were having
earlier. The draft bill creates a fair amount of analytical burden re-
lated to any time we are looking at a chemical in an article. That
aspect would make them do it.

Senator MARKEY. It does make them do a separate analysis for
every type of product that contains that chemical. You are right.
Separate analysis.

And finally, in 1989, EPA tried to ban asbestos under its TSCA
authority. But the industry successfully overturned the ban in
court in part because the court found that EPA had not met the
substantial evidence standard that TSCA required them to meet.
The Udall-Vitter bill does not change this standard, even though
it can be a much harder standard to meet than the one used in
other environmental laws.
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Question: do you believe that the use of this same substantial
evidence language that has already been the subject of litigation
would increase the likelihood that EPA would be sued using some
of the very same arguments industry used successfully to overturn
the asbestos ban?

Mr. JONES. Our legal team is observing courts who are treating
substantial evidence and arbitrary and capricious similarly. That
being said, I would expect that a company that opposed the Section
6 rule would try to make the substantial evidence arguments that
were made in the asbestos case.

Senator MARKEY. And again, asbestos front and center. We have
to be very careful what we do here to make sure that there is true
enforcement. I thank you very much.

Senator INHOFE. Thank you, Senator Markey. Senator Barrasso.

Senator BARRASSO. Thank you very much, Mr. Chairman.

Mr. Jones, as a medical doctor, I have long pointed out the im-
portant role that chemicals play in our society. This law and its
regulations touches so many aspects of our lives, as well as our
economy. Therefore, I think it is critical to make sure the law ap-
propriately balances the risks associated with a chemical, the mon-
etary costs of chemical regulation, and the social and societal bene-
fits that may come from the use of that chemical as well.

As I understand it, one of the key flaws of the current law that
EPA has identified is the language in the statute called “least bur-
densome.” TSCA states that EPA should apply the least burden-
some means of adequately protecting against the unreasonable risk
of a chemical. This provision has been blamed by some as the rea-
son why the law has been so ineffective.

Now, this bill removes that reference to least burdensome. So the
question is, despite the removal of this language, if EPA were to
find a chemical doesn’t meet the safety standard under the legisla-
tion, would there still be a mandate for the agency to conduct a
cost benefit analysis in forming any rules to regulate the chemical
substance?

Mr. JONES. The standard is a risk-based standard under this bill.
We are required to conduct a cost benefit analysis in choosing the
appropriate risk management to apply. But the risk management
that we apply needs to meet the safety standard, which is a risk
only standard.

Senator BARRASSO. I noticed the Administration’s TSCA prin-
ciples include specific reference to the need for EPA to take into ac-
count costs in risk management decisions. Is EPA supportive of
some level of cost benefit analysis?

Mr. JONES. The agency and the executive branch in general
thinks cost benefit analysis is very important for regulation, which
is why for the last 30 years the government, the executive branch
has required of itself to do cost benefit analysis. The difficulty that
we have had under TSCA is that most of the benefits that we are
worried about the health benefits, are not easily monetized. So we
end up with a very cost-biased standard. Because it is easy to mon-
etize the costs, but you can’t monetize the benefits, which makes
it very difficult to show that your benefits outweigh your costs.

Senator BARRASSO. So given that, is the particular cost benefit
language in this bill implementable by the agency?
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Mr. JONES. I believe so.

Senator BARRASSO. Does the cost benefit language in the bill re-
quire a cost benefit analysis at the appropriate time, this is a ques-
tion of time, rather than, say, during a chemical safety determina-
tion which is based solely on science, unlike the current law?

Mr. JoNES. That is how the Administration’s principles are re-

lated. The risk management has some consideration for costs,
but the safety determination should be risk only.

Senator BARRASSO. So under S. 697, is EPA directed to consider
non-quantifiable costs, such as the social and societal benefits of a
chemical in any potential regulations?

Mr. JONES. It believe it would include that.

Senator BARRASSO. Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Barrasso. Senator
Whitehouse.

Senator WHITEHOUSE. Thank you, Chairman.

Mr. Jones, there are places where the EPA’s existing regulatory
authority preempts conflicting State regulation, is that correct?

Mr. JONES. That is correct.

Senator WHITEHOUSE. Is there any place in EPA’s existing regu-
latory authority where EPA regulations preempt State regulations
before those regulations are promulgated?

Mr. JONES. Not that I am aware of.

Senator WHITEHOUSE. And you probably would be in a position
to know?

Mr. JoNES. My knowledge is not all-encompassing of all regula-
tions. But the ones that I have worked with —

Senator WHITEHOUSE. Let’s stick with the chemical area, then.

Mr. JONES. The chemical area, no.

Senator WHITEHOUSE. This would be a novelty?

Mr. JONES. Yes.

Senator WHITEHOUSE. In which you create what might be called
a death zone when a chemical is not regulated by EPA because the
process has only begun, and yet no other government, no State gov-
ernment, no one else can regulate that chemical, irrespective of
what risk it may present to the public?

Mr. JONES. That is correct.

Senator WHITEHOUSE. In your experience with the rulemaking
process, do the industry participants in the administrative process
of rulemaking to some degree control the pace of that rulemaking
through the actions that they can take in that rulemaking process?

Mr. JONES. In my experience, they participate more vigorously
than most other stakeholders. And the timing in which they will
submit information has sometimes the potential to make things
take longer than one might otherwise expect.

Senator WHITEHOUSE. So it is within the power of an industry
participant in the regulatory process to slow down the regulatory
process, just through the nature of its procedures.

Mr. JoNES. I like to think that the government does maintain
that control. But my experience indicates that things can take
longer because of the kinds of information that we are presented
with and the timing with which the information is sent.
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Senator WHITEHOUSE. Understood. I think you have said this be-
fore, but you expect that there could be as many as a thousand or
more chemicals that will end up on the high risk list?

Mr. JONES. The thousand number comes from when we devel-
oped our current work plan chemicals, we scanned the field of data
that is out there associated with chemicals and found 1,000 chemi-
cals for which there was some hazard data that to us meant it war-
ranted some evaluation. There are likely to be more than that that
ultimately do express hazard data, but it is just not known to us
at this point.

Senator WHITEHOUSE. As a Federal official involved in health
and safety regulation, is it your view that our sovereign States
under our Federal system of government also have an important
role in health and safety regulation to protect their own citizens?

Mr. JonEs. I do.

Senator WHITEHOUSE. And does EPA work often with State offi-
cials and State regulators to assure the health and safety of the
American people and the population of their States?

Mr. JONES. Yes, we do.

Senator WHITEHOUSE. In fact, in some cases, you have delegated
the?authority to State officials to implement Federal law, have you
not?

Mr. JONES. That is correct.

Senator WHITEHOUSE. So can you think of any place in EPA’s ju-
risdiction in which a State is forbidden to co-enforce an identical
State law to the Federal law?

Mr. JONES. I don’t know of an example of that.

Senator WHITEHOUSE. If you were a Senator who was presented
with frequent attacks on EPA’s budget, annual attacks on EPA’s
budget, and you were concerned that 1 day those attacks might
succeed and EPA’s enforcement capability might be drastically lim-
ited, would it not be wise to have the prospect of State enforcement
of a similar standard just to make sure that the public health and
safety was protected by someone?

Mr. JoNES. I think our experience with co-enforcement is that is
important, even in the absence of declining budgets. Regulations or
any law is only effective if there is enforcement of that law.

Senator WHITEHOUSE. The industries’ concern is that there not
be too many different regimes of regulation that they have to com-
ply with, correct?

Mr. JONES. That is what I have heard.

Senator WHITEHOUSE. So if there is an identical regime, an in-
dustry effort to prevent that identical regime from being enforced
isn’t an effort to deal with the legitimate problem of too much or
conflicting regulation by definition, correct?

Mr. JONES. That logic holds true to me.

Senator WHITEHOUSE. It is simply an effort to make sure that
there are enough cops on the beat to catch them if they misbehave.

Mr. JONES. I don’t know what their motivation is, or anyone’s
motivation on that is.

Senator WHITEHOUSE. It is the only remaining one, it seems to
me, if that first one disappears.

Finally, with respect to the determination of whether a chemical
is low priority or high priority, which is roughly, I think, low risk
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or high risk, who gets to challenge or review if EPA has made a
bad determination among these thousands of chemicals, or if new
information comes up that suggests that something is no longer ap-
propriately on the low risk or low priority list?

Mr. JoNES. My understanding, in the drafting, it is a little tricky
to get one’s head around it, is that only a State, if the State origi-
nally commented on the original designation, would have the po-
tential for challenging a low determination. That is as I understand
it, but I could be mistaken. I am pretty confident, though, it is only
limited to States. But I think it is a State that has participated in
the process heretofore.

Senator WHITEHOUSE. If new information were developed during
the 7-years of review or at any time in the future after a low pri-
ority designation, you could end up with a situation in which no-
body could challenge that error?

Mr. JONES. That is how I understand the draft.

Senator WHITEHOUSE. Thank you very much.

Senator INHOFE. Thank you, Senator. Senator Boozman?

Senator BoozMAN. Thank you, Mr. Chairman.

Asbestos, not only asbestos but things in that category that we
have had trouble dealing with in the past, it is one of the problems
that is being the least burdensome rule. Under this legislation, we
would get rid of the least burdensome, is that correct?

Mr. JoNES. That is correct.

Senator BoozMaN. OK, good. Upon enactment, would this bill
allow the EPA to make asbestos and similar things and other con-
cerning chemicals a high priority, and therefore the first chemicals
through the safety assessment and determination process?

Mr. JONES. It would allow that, yes.

Senator BOOZMAN. So this would be a mechanism to get rid of
the things that we have the most concern about?

Mr. JONES. It would allow us to make it a high priority and then
require us to do a safety determination and then act if the risk is
unacceptable, yes.

Senator BoOZMAN. Good, thank you. Does the bill have a dead-
line for EPA to promulgate a final rule to regulate a chemical if
it is found to not meet the safety standard?

Mr. JONES. Yes, it does. Two years after we have made a safety
determination that the chemical does not meet the safety standard.

Senator BoozZMAN. OK, good. Thank you for that clarification.

Senator INHOFE. Thank you, Senator Boozman. Senator Cardin?

Senator CARDIN. Thank you, Mr. Chairman. I thank you for hold-
ing this hearing to allow us all to reflect once again on how fortu-
nate we were to serve in the U.S. Senate with Frank Lautenberg.
He was an incredible force on this committee and a person who put
the health of our children as his highest priority. Bonnie, it is won-
derful to see you in our committee, and I thank you for continuing
his work.

I also want to thank Senator Udall and Senator Vitter for reach-
ing across party lines to come together and try to move forward an
issue that we all know needs to be dealt with. The current TSCA
law does not work. We have a responsibility to enact a law that
will work.
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I want to thank Senator Boxer for her passion on this issue and
recognizing that we can do better and continuing to raise those
issues. I want to thank Senator Markey for his leadership on this
issue as well.

Senator Carper is not here, but I do really want to thank him.
He has really been trying to get all of us together at various times
ti)l move this issue forward, and spends a great deal of time to get
there.

Mr. Chairman, I was listening to my colleagues, and they have
raised many of the issues that I intend to raise. Just to underscore.
But I have not heard any real response. I hope this means that we
may be able to center in some areas that can really bring us to-
gether. Senator Booker started with that earlier in his round of
questioning. Senator Udall mentioned the fact, let’s get together
and let’s continue to work on this bill. He mentioned the New York
Times editorial, and several of us have commented on some fea-
tures of the New York Times.

But in two respects dealing with preemption, it seems to me that
there are clear improvements that we need to incorporate in this
bill. The first is that just by making a start of a study on a high
priority, it preempts the States from acting. And that process could
take as long as 7 years. So we could be 7 years without any action
on a chemical that has been determined to be a high priority, pre-
empting the States from taking action that would seem to me, and
would seem, I think, to most reasonable people, and Mr. Jones has
already responded to this, it would be somewhat unprecedented to
have that type of preemption before there is any Federal action at
all. So I would just urge us that that seems like a pretty easy area
to start moving on the preemption issue.

Quite frankly, preemption has been our most visible area of dif-
ficulty. So if we can make some progress on preemption, I think we
then start to talk with our attorneys general and figure out a way
we can get this done.

The second thing that Senator Whitehouse just talked about, and
that is the co-enforcement issue, and Senator Whitehouse raised
some good points. Mr. Jones, you responded that under any cir-
cumstances, regardless of your budget, it is better to have more
cops on the beat as we are trying to enforce the laws.

But let me just challenge you. I looked at the budget that is
being recommended in the House of Representatives by the Budget
Committee. The information presented to me shows that in 2024
alone, if that budget were enacted, the non-discretionary spending
would be 30 percent below the 2014 level, adjusted for inflation.
And the House has shown some propensity to not be so generous
to the EPA budgets. So if the EPA budget sustained that type of
an attack, would that have an impact on your ability to be able to
enforce these laws?

Mr. JONES. Absolutely.

Senator CARDIN. We are facing realities here that your budgets
could very well be hit. So it is another reason why the co-enforce-
ment issue, to me, should be an easy one for us. To the extent we
can get our States helping us enforce our standards, they have to
use our standards under the bill, I can’t understand why there
would be any objection to allowing the States to move forward.
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Brian Frosh, the Attorney General of Maryland, will be on the next
panel. He is here. He is an independent attorney general that is
interested in the public welfare. He is my lawyer, because I am a
citizen of Maryland. We certainly will want him enforcing these
standards in our State and helping EPA do that. I think you are
shaking your head, so I just want the record to show that Mr.
Jones is enthusiastically shaking his head, as is Brian Frosh, the
Attorney General of Maryland.

[Laughter.]

Senator CARDIN. I want to get to one other issue in the time that
remains. Maybe you can help me on this. That is, can you explain
the difference between the safety standard of unreasonable risk to
health and reasonable certainty of no harm? Do you have good
legal doctrine for me to understand the difference between those
two standards?

Mr. JONES. Reasonable certainty of no harm is the standard we
apply in our pesticides program, which we have through our ac-
tions interpreted it to mean that there shouldn’t be a cancer risk
greater than one in a million, or that we have had adequate mar-
gins of exposure for thresholds. Unreasonable risk with the way in
which it is characterized in the current bill, without cost consider-
ation or the prohibition against cost considerations, would ulti-
mately be defined by the way in which the agency implemented it.
So we would obviously be only able to consider risk in that deter-
mination and we would have to make judgments about what level
of risk defined an unreasonable risk.

gsnator CARDIN. So we don’t have a track record on that stand-
ard?

Mr. JoONES. Not with that standard in the, with the prohibition
of giving cost any consideration which is how it is drafted right
now.

Senator CARDIN. So that adds some uncertainty to it?

Mr. JONES. Yes.

Senator CARDIN. Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Cardin. Senator Rounds.

Senator ROUNDS. Thank you, Mr. Chairman.

Mr. Jones, I am brand new, but I understand that in November
2014, you testified before the House on TSCA, and during that
hearing you stated that there were several specific improvements
that were need in any TSCA legislation to be meaningful for the
agency.

Does this particular proposal, S. 697, which would amend TSCA
to give the EPA new authorities to obtain information at multiple
stages in the process, how would this differ from the current proc-
ess? And I believe this is an example of a bipartisan approach that
clearly has the support of a lot of the members of the committee
here. I think this may be very well a stepping stone in terms of
how we do business within the committee on other issues as well.

But I would sure like to know what your thoughts are in terms
of how this would change the existing process.

Mr. JONES. The biggest change is that right now, there is no duty
upon the EPA to look at existing chemicals for safety at all. So we
can do nothing in that respect and be in compliance. The Lauten-
berg bill requires us to look at existing chemicals and creates a
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schedule for doing that. That is probably one of the fundamental
changes.

The other fundamental change is that it changes the standard
upon which we have to evaluate a chemical. And as has been men-
tioned before, it eliminates one of the hurdles that we experienced,
which is this requirement to find the least burdensome way in
which to regulate chemicals. Then it also eliminates the cost ben-
efit balancing that was previously required and gives us a risk-
based standard that allows us to give cost considerations without
having to say the actual benefits literally outweigh the costs.

Senator ROUNDS. Does the definition of conditions of use, which
is found within the bill, allow EPA to review not only the uses in-
tended by the manufacturer but also those that go beyond the
label, but that are reasonably foreseeable?

Mr. JONES. Reasonably foreseeable is the language, I believe, so
yes. There would be things that are beyond how it is labeled but
can be foreseen to occur.

Senator ROUNDS. How would these changes help the EPA? Would
these give you more tools to do your job better?

Mr. JONES. The principle, one of the tools is a legal one, in that
the standard is one that takes away the principal barriers that we
are experiencing today. So those are tools.

The other is kind of loosely a tool, requiring us to do something
that we are not otherwise required to do. It is not exactly a tool,
but a particularly relevant piece to the bill.

Senator ROUNDS. Thank you, Mr. Chairman. I yield back the
time.

Senator INHOFE. Thank you, Senator Rounds.

Senator Sanders.

Senator SANDERS. Thank you, Mr. Chairman. Like others, I want
to welcome Bonnie Lautenberg here. Jane says hello and thank you
for reminding us of all the great work that Frank has done.

I also want to thank Senator Markey and Senator Boxer for their
leadership on addressing this very, very important issue. Mr.
Chairman, I got involved in this issue soon after I was elected to
the U.S. House. I will never forget it. I got a call from a woman
in Montpelier, Vermont. And she said something which frankly I
initially did not believe. She said that, we installed in our home in
Montpelier a brand new carpet. And as the carpet was unrolled, it
off-gassed and she and her kids became pretty sick. I thought, this
doesn’t sound right. I really did. I was disbelieving of that.

Well, we did a little study on it, and it turns out that all over
this Country in many States there were attorneys general working
on the issue, and I see Mr. Jones is acknowledging it. This has
been a problem. A lot of chemicals in new carpets off-gas. And if
there is not proper ventilation, people can become sick. That is how
I got involved. We have made some progress on that, by the way,
I became involved in this.

It seems to me that our goal is not to argue whether or not the
current TSCA bill is adequate. I think we have all agreed that it
is not. The real issue is, given the fact that we have tens of thou-
sands of chemicals, of which many of them we know very little
about, we don’t know how they interact with each other, we don’t
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know how they impact vulnerable populations like kids or people
who are ill.

It seems to me that we have the obligation to pass legislation
which in fact protects the people of this Country, especially our
children. Now, my concerns about the bill that we are discussing
today, the Vitter-Udall bill, is that it makes it extremely difficult
for the EPA to ban or phaseout toxic chemicals even after deter-
mining that they are dangerous. That does not make a lot of sense
to me. That the bill prohibits States from enforcing safety stand-
ards that are identical to Federal standards, even if EPA enforce-
ment is inadequate, the bill prohibits States from taking actions on
chemicals even after determining that a chemical is dangerous if
the EPA really identifies a chemical as one deserving of attention,
and the bill enables the chemical industry to preemptively place
chemicals on the so-called high priority list, preempting States like
Vermont from taking action for many years.

Now, I find two aspects of this discussion somewhat interesting.
First of all, virtually every hearing that we hold, every markup
that we hold, we hear constant attacks against the EPA, as I think
Senator Whitehouse and Senator Cardin have indicated. We expect
the majority party right now to go forward with massive cuts in the
EPA. And now we are led to believe that it should not be States
like Vermont and Massachusetts or California who have been vig-
orous in dealing with this issue, they should not have the responsi-
bility to go forward, but it should be in EPA, which the Repub-
licans want to substantially cut.

Frankly, I don’t think that passes the laugh test, if I may say
so.
A second point, on a more philosophical basis, I hear many of my
Republican friends talking about federalism. I believe in fed-
eralism. I think that is a remarkable concept, which says, we have
50 States out there, each doing different things. We learn from
each other, Federal Government learns from them, the States learn
from the Federal Government. But essentially to tie the hands of
States, especially those States who have been most active on this
issue, and say, we just want a Federal Government, by the way,
we want to cut the funding for that agency which is asked to en-
force this legislation, doesn’t make a whole lot of sense to me.

So I strongly support what Senator Markey and Senator Boxer
are trying to accomplish.

Let me ask, Mr. Jones, a question if I can. Mr. Jones, if we
adopted the Udall-Vitter bill as proposed, isn’t it true that this
would weaken the ability of States like the State of Vermont to
take action to limit toxic chemicals?

Mr. JONES. The State of Vermont would not be able to take ac-
tion on a chemical that EPA designated as a high priority.

Senator SANDERS. Well, that is enough for me.

Senator INHOFE. Thank you, Senator Sanders. Senator Merkley.

Senator MERKLEY. I thank you very much, Mr. Chair. I would
also like to welcome Bonnie. It is good to see you again. I know
that our colleague, Senator Lautenberg, worked mightily to try to
take on these chemicals, for the benefit of everyone’s health in this
Nation. We are all engaged in that common enterprise. I think we
can concur that things that are damaging toxins, cancer-causing
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chemicals in everyday products, we should find other ways to make
those products. That is what this is all about. The question is
whether this bill at this moment gets us there. If it doesn’t, what
further changes do we need to make.

Under the existing TSCA law, there is State enforcement, is
there not, Mr. Jones?

Mr. JONES. Yes, there is.

Senator MERKLEY. But under this law, there would not be State
co-enforcement?

Mr. JoNES. That is correct.

Senator MERKLEY. So in some ways, that is a step away from a
strong enforcement regime?

Mr. JONES. Yes.

Senator MERKLEY. And under the existing TSCA law, preemption
occurs only when the regulations are put into place?

Mr. JoNES. That is correct.

Senator MERKLEY. But under this law, they are not put into
place in that same fashion?

Mr. JONES. When the EPA identifies a chemical as high, a State
is preempted.

Senator MERKLEY. So if, for example, the EPA was to identify a
chemical as high risk and a State said, oh, it has been identified
as high risk, we want to put a label on these products to warn peo-
ple, they would be preempted from doing so under this law?

Mr. JONES. High priorities determined by the statute, but basi-
cally what you said is correct, that once we have identified a chem-
ical as high priority, a State would be preempted from labeling or
any other restriction.

Senator MERKLEY. And that preemption might exist for all the
years that were being referred to that it might take for EPA to act
on that particular chemical? The State would not act, the Federal
Government would not yet have acted, and yet we know there is
a high risk item out there?

Mr. JoNES. That is correct.

Senator MERKLEY. One of the issues we had come up in Oregon
was regarding flame retardants. The story on this goes back to the
tobacco companies essentially wanted to downplay the role of ciga-
rettes causing house fires, because they had the accelerants in the
tobacco and they dropped into the cushions. They said, well, let’s
focus on the problem really being the furniture, and there should
be flame retardants in the furniture.

So there has been a massive requirement for flame retardants
and a lot of the foam has 3 to 6 percent by weight flame
retardants. And yet we found out later that not only were they can-
cer-causing but they did nothing to prevent house fires. So here we
are, and this is also in, for example, carpets, and my colleague re-
ferred to that. Here are babies crawling on carpets full of flame
retardants that have toxic chemicals in them and breathing the
dust in. That is a big problem.

But here is the situation. There is not just one chemical. There
is a family of chemicals. They are called congeners. But 209 chemi-
cals in that family. So imagine essentially when Oregon wanted to
regulate one chemical, the chemical industry came out with a dif-
ferent version of the flame retardant. So if there are 209 potential
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versions just in this one family and you have to do basically one
at a time, doesn’t this create an indefinite ability for the industry
to keep putting cancer-causing chemicals into our carpets without
the ability to kind of catch up, if you will?

Mr. JONES. Flame retardants, for many of the reasons you de-
scribed, Senator, are very challenging. Even under the existing
statute, we are attempting to assess these compounds by doing it
in groups as opposed to individually, so that we avoid the scenario
you are describing, where the serial evaluation just keeps leading
{:o potentially unproductive substitution. It is a very difficult chal-
enge.

Senator MERKLEY. Will you be saying that the EPA has the re-
sources to evaluate 209 versions of the chemical at the same time?

Mr. JoNES. We are looking at about 20 of them right now. We
try to pick the 20 that have potentially the greatest hazard and ex-
posure.

Senator MERKLEY. Another concern here is that the designation
for low priority can be taken, in fact is taken, according to the flow
chart under this bill, before there is a safety analysis. Doesn’t that
seem a little bit like putting the cart in front of the horse?

Mr. JoNES. The way we have read the standard for low deter-
mination which is likely to meet the safety standard is that you
would have to be so confident in it being low hazard and low expo-
sure that you don’t need to do a safety determination. That is how
we would read that provision.

Senator MERKLEY. And up to the judgment of the EPA within the
resources that it might particularly have under any given Adminis-
tration or budget regime?

Mr. JoONES. The judgment is the key word there, because of a
lack of judicial review of that determination.

Senator MERKLEY. That is a significant concern, what you have
pointed out, 