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IMPACT OF FEDERAL LABOR AND SAFETY
LAWS ON THE U.S. SEAFOOD INDUSTRY

WEDNESDAY, MAY 6, 2015

UNITED STATES SENATE,
COMMITTEE ON SMALL BUSINESS
AND ENTREPRENEURSHIP,
Washington, DC.

The Committee met, pursuant to notice, at 2:34 p.m., in Room
SR-428A, Dirksen Senate Office Building, Hon. David Vitter,
Chairman of the Committee, presiding.

Present: Senators Vitter, Risch, Fischer, Ayotte, Shaheen, and
Cantwell.

OPENING STATEMENT OF HON. DAVID VITTER, CHAIRMAN,
AND A U.S. SENATOR FROM LOUISIANA

Chairman VITTER. Good afternoon. We are going to start our
hearing today on the Impact of Federal Labor and Safety Laws on
the U.S. Seafood Industry. Thanks for joining us today.

We are going to be hearing from two panels of expert witnesses
and stakeholders, a Federal panel who I will introduce in a minute,
and then a stakeholder panel. I want to thank all of our witnesses
for being here today to testify on these important issues.

As anyone who has visited Louisiana knows, we enjoy great qual-
ity seafood and that plays a major role in our culture and our econ-
omy, and this is true for other States in the United States and it
is an important part of our economy. In Louisiana, that seafood in-
dustry supports 20,000 jobs in the State with an annual economic
impact of over $1.7 billion.

More regionally, the Gulf States produce 70 percent of the na-
tion’s oysters, 69 percent of domestic shrimp, and are a leading pro-
ducer of domestic hard- and soft-shell blue crabs. More broadly, the
seafood industry is responsible for creating jobs and revenue that
supports so many families along the Gulf, in Alaska, and else-
where, including the East Coast and the West Coast.

Seafood processors in Louisiana and across the Gulf Coast rely
on seasonal foreign workers to fill the most labor-intensive posi-
tions throughout the sector. These workers come to the United
States legally under the H-2B visa program. This program is vital
to many in the seafood business, as many of these operations take
place in small rural communities where access to a stable, reliable
labor force can be extremely difficult.

Recently, we have seen the difficulty of compliance with this pro-
gram increase, most notably the Department of Labor’s decision to
stop accepting private wage rate surveys, which has often forced
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businesses to reallocate their financial resources, and that has been
a big, big cost increase for these businesses.

Another area that requires attention is ensuring the safety of
seafood that is being imported into the country. It is imperative
that we ensure that foreign imports are playing by the same rules
and regulations that our domestic producers operate under, and
that is one of the reasons I introduced the Imported Seafood Safety
Standards Act. This legislation increases inspection rates, quality
standards, and penalties in order to protect American families.

In closing, we need to make sure that Federal regulations of all
types, like the two areas I have highlighted, do not unfairly and
negatively impact our small domestic seafood providers. What
Washington bureaucrats often fail to realize is that their rule-
making can literally put some small businesses, like domestic sea-
food producers, out of business. So, we need to focus on these and
other regulatory areas.

Again, I thank everyone for being here today and I look forward
to our discussion.

With that, I will turn it over to our Ranking Member, Senator
Shaheen.

OPENING STATEMENT OF HON. JEANNE SHAHEEN, RANKING
MEMBER, A U.S. SENATOR FROM NEW HAMPSHIRE

Senator SHAHEEN. Thank you, Mr. Chairman, and thank you to
all of our panelists this afternoon for being here.

As the Chairman said, seafood is a big issue in my home State
of New Hampshire just as it is in Louisiana. Even though we only
have 18 miles of coastline, it is an industry that is important to the
State, both because of our tourism industry and the fishing—the
pleasure boat fishing that goes on off the coast of New Hampshire,
but also because we have not only a small fishing industry, but we
also have a fish processing industry in New Hampshire.

And, Mr. Chairman, in the interest of brevity and because I have
to leave early, I am going to submit my full statement for the
record, but I just wanted to raise a couple of concerns.

One is not directly related to this hearing, but since we are talk-
ing about seafood, I feel compelled to talk about the concerns that
we have in New Hampshire and the Northeast relative to the fish-
ing quotas that have been set by the Department of Commerce and
specifically by NOAA. Over the past few years, the Federal Govern-
ment has found that the declining levels of cod in the Gulf of
Maine have been dramatic. There is some disagreement about that
among scientists and among the fishing industry, but they have set
very dramatic, very low quotas that have almost totally decimated
the fishing industry in New Hampshire, and again, I appreciate
that that is not the subject of today’s hearing, but it is an issue
that we are very concerned about and I think it is something that
we need to deal with because of its impact on our small business
fishing fleet in New Hampshire.

The other issue that is relevant to today’s discussion is one that
is having an impact in New Hampshire, as well, and that is the
impact of creating a separate Federal program to remove catfish in-
spection authority from the FDA. As some of you probably already
know, the 2008 farm bill transferred the inspection of catfish alone
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from FDA to the Department of Agriculture and it left the FDA
with the jurisdiction of all other seafood products. That means that
all of our seafood processors that handle catfish will now be subject
to two separate sets of regulations. This is a costly and unneces-
sary burden on these businesses. It will kill jobs and hurt economic
development.

And, in fact, just the prospect of this regulation has put a freeze
on job creation in some of those companies in New Hampshire. One
seafood company, High Liner Foods, which I have had the oppor-
tunity to tour, has put on hold the job expansion that they would
like to do because of the uncertainty around these regulations, and
Mr. Chairman, I would like to enter this letter from High Liner
Foods for the record, if I can.

[The letter follows:]



HIGH LINER FOODS

May 5, 2015

The Hon. Jeanne Shaheen
United States Senate

506 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Shaheen:

t am writing to express continued oppasition to the USDA catfish inspection program. This program, created under the
pretense of food safety, is a trade barrier that will increase seafood costs for consumers across the nation. The program
will have a lasting negative impact on our company, our customers, and our Portsmouth employees.

High Liner has a fong storied tradition in the seafood industry. Our operations recently relocated to Portsmouth and we
are proud to have over 314 Granite State workers in our family. We provide consumers with innovative seafood
products so they can enjoy the health benefits of seafood. The architects of the catfish program want to implement a
program that raises our costs by restricting options for sourcing safe seafood, from both the U.S. and globally. That wili
impact our operations.

The USDA program is not justified on a food safety basis, as even USDA regards catfish as a “low risk food.” If
implemented, the program witi trigger an immediate ban on imported catfish, restricting the supply of whitefish and
raising our costs. The program is an obvious trade barrier. That is why all the major agricultural groups that care about
exports want to repeal this program; they know that they will feel the brunt of any trade retaliation against the United
States.

1 was disappointed that, despite these flaws, the 2014 Farm Bilt did not eliminate the catfish program. But we want to
look forward and get this problem corrected.

As a Senator that cares about trade and jobs, we ask for your help in eliminating a program that the President and the
Government accountants say should go. Repealing the USDA program will remove a significant impediment to better
serving our customers and building our New Hampshire business. | am confident that you are still the best shot we
have in congress to beat this ridiculous piece of legislation.

Sincerely,
Bili DiMento
Vice President of Quality Assurance, Sustainability, and Government Affairs
A o A A
b

High Liner Foods
183 International Drive, Portsmouth, NH, 03801 T 603.818.5204 | C 508.397.2450

HIGHUNERFOODS COM
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Chairman VITTER. Without objection.

Senator SHAHEEN. This duplicative regulation does not just affect
the seafood industry and it is not really about food safety, I believe.
I think it is an effort to set up trade barriers against foreign catfish
that will dramatically affect not only the seafood processing busi-
ness in New Hampshire and this country, but it also could put us
open to challenge at the WTO and trade retaliation against other
agricultural industries.

So, Mr. Chairman, I have been working with other members of
the Senate to try and repeal this duplicative program. I hope we
can do that. I think it is unnecessary and I hope that we will have
the opportunity to do that and to further discuss this, not just in
this committee, but when we get to the floor of the Senate.

So, thank you again to our panelists for being here and I look
forward to the discussion today.

[The prepared statement of Senator Shaheen follows:]
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Opening Statement: “Impact of Federal Labor and Safety Laws on the U.S. Seafood
Industry”
May 6, 2015

Good morning. Thank you, Chairman Vitter, for hosting this hearing, and thank you all for
being here today.

In New Hampshire, the seafood sector is an important part of the New Hampshire economy -
- from commercial and recreational fishermen and commercial processors on the Seacoast to
restaurants throughout the state. I’'m pleased we will have an opportunity to discuss the impact
of federal regulations on this important sector.

[ understand that there are a number of issues facing the constituents of the Chairman in
Louisiana, and | look forward to hearing more about those concerns. I'd like to take a few
minutes to discuss some of the issues facing my constituents in New Hampshire.

First, although it is not within the scope of this hearing, it’s clear that we need a new
approach to address the current fishing crisis in New England. Over the past few years, the
federal government has found declining levels of cod in the Gulf of Maine and has instituted
drastic cuts to fishing quotas for this species — a critical source of revenue for New Hampshire
fishermen. These sudden and severe restrictions have led to significant economic harm to the
coastal communities in my state and threatens the future of the entire New Hampshire fishing
industry. I look forward to discussing with the Chairman how we can examine this issue further.

Another issue I would like to discuss further today is the harmful effects of creating a
separate federal program to remove catfish inspection authority from FDA. As some of you here
likely already know, the 2008 Farm Bill transferred the inspection of catfish alone from FDA to
USDA, while leaving FDA with the jurisdiction of all other seafood products. This means that
all our seafood processors that handle catfish will now be subject to two separate sets of
regulations. This is a costly and unnecessary burden on these businesses that will kill jobs and
hurt economic development.

In fact, just the prospect of this regulation has put a freeze on business development and job
creation in New Hampshire. One seafood company, High Liner Foods, has plans to expand and
create jobs. But they can’t go forward if it means subjecting themselves to two separate
regulatory standards.

But this duplicative regulation does not just affect the seafood industry. It is, in fact, not
even about food safety; rather, it is a thinly veiled trade barrier against foreign catfish. Since
there is no scientific basis for the program, any WTO nation that currently exports catfish to the
U.S. could challenge it and secure WTO-sanctioned trade retaliation against our critical
agricultural export industries — like beef, soy, poultry, pork, grain, fruit and cotton. And in fact,
our trading partners are already threatening this retaliation in the WTO and in Trans-Pacific
Partnership negotiations.

I believe that we should repeal this unnecessary program, and I have authored bipartisan
legislation to do so with Senator McCain.
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Today, I plan to discuss the FDA’s role in seafood inspection and the effects of transferring
authority for this one species to a separate federal agency.

Thank you, Mr. Chairman, and I look forward to hearing from today’s witnesses.



8

Chairman VITTER. Thank you, Senator Shaheen.

We will now go to our first panel of witnesses, our Federal panel.
I will introduce both and then we will hear their testimony and
have discussion following their testimony.

Dr. Steven Solomon is Deputy Associate Commissioner for Regu-
latory Affairs at the FDA, and he was appointed to that in April
2014. Prior to his appointment, he served in several capacities at
the FDA since 1990. Dr. Solomon holds a D.V.M. degree from Ohio
State University and a Master’s of Public Health from Johns Hop-
kins University. Prior to joining the FDA, he owned and operated
a private veterinary practice.

And, he will be followed by Ms. Portia Wu, Assistant Secretary
of the Employment and Training Administration within the U.S.
Department of Labor. She was appointed to that in April 2004 and
she now leads that Employment and Training Administration with
its mission to address our nation’s workforce needs through high
quality training and employment programs. Prior to that, she held
a number of positions in public, nonprofit, and private sector situa-
tions, including serving at the White House on the Domestic Policy
Council as Special Assistant to the President for Labor and Work-
force Policy. Ms. Wu holds a Yale Law School degree and a degree
from Yale College and a Master’s degree from Cornell, and is origi-
nally from Albany, New York.

Welcome to both of you, and we will start with Dr. Solomon.

STATEMENT OF STEVEN M. SOLOMON, D.V.M., M.P.H., DEPUTY
ASSOCIATE COMMISSIONER FOR REGULATORY AFFAIRS,
FOOD AND DRUG ADMINISTRATION, U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Dr. SOoLOMON. Good afternoon, Chairman Vitter, Ranking Mem-
ber Shaheen, and members of the committee. I am Dr. Steve Sol-
omon, Deputy Associate Commissioner for Regulatory Affairs at the
Food and Drug Administration, and I appreciate the opportunity to
appear before you today to discuss the agency’s ongoing efforts to
oversee the safety of the U.S. seafood supply.

FDA has a strong regulatory program in place to ensure the safe-
ty of both domestic and imported seafood. In fact, the Hazard Anal-
ysis and Risk Preventive Control framework of FDA’s seafood safe-
ty program is a basis for the preventive controls requirements for
other FDA regulated foods called for in the FDA Food Safety Mod-
ernization Act, or FSMA. The agency has a variety of tools to en-
sure compliance with seafood safety requirements, including in-
spections of both domestic and foreign processing facilities, a hun-
dred percent electronic screening of all imported products, exam-
ination of sampling of domestic seafood and seafood offered for im-
port in the United States, domestic surveillance sampling of im-
ported products, inspection of seafood importers, and foreign coun-
try program assessments.

In today’s testimony, I want to discuss FDA’s regulatory frame-
work for overseeing the safety of the U.S. seafood supply, empha-
?iziélg the agency’s risk-based efforts with regard to imported sea-
ood.

Processors of fish and fishery products are subject to FDA’s Haz-
ard Analysis Critical Control Point, or HACCP, regulation. In
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short, the regulation requires both domestic and foreign processors
of fish and fishery products to understand the food safety hazards
associated with their process and product and require a preventive
system to control for those hazards. Every processor is required to
have and implement a written HACCP plan whenever a hazard
analysis reveals one or more food safety hazards that are reason-
ably likely to occur. Foreign processors who export seafood to the
United States also have to have—apply to the HACCP regulation.

In addition, HACCP regulations require importers to understand
the hazards associated with the products they are importing and
to take positive steps to verify that they obtain shipments from for-
eign processors who comply with these requirements.

In recent years, there have been reports of seafood in the United
States being labeled with incorrect market names. FDA is aware
that there may be economic incentives for some seafood producers
and retailers to misrepresent the identity of the seafood species
that they sell to buyers and consumers. While seafood fraud is
often an economic issue, we have heightened concerns when species
substitution poses a public health risk.

The agency has invested in significant scientific advancements to
enhance its ability to identify seafood species using state-of-the-art
DNA sequencing. FDA is actively working to transfer this tech-
nology, which will enable the seafood industry and others to mon-
itor and test their products to confirm the species purchase is cor-
rect.

Turning now to imports specifically, it is the importers’ responsi-
bility to offer for entry into the United States product that is fully
compliant with all applicable U.S. laws. FDA has numerous tools
and authorities that enable the agency to take appropriate action
regarding imported product. In recent years, the agency has signifi-
cantly increased its number of foreign food inspections. Further-
more, if FDA requests to inspect a foreign facility and is refused,
FSMA gave the agency the authority to not allow that facility’s
food submission into the United States.

Besides HACCP inspection of foreign facilities, the agency also
conducts surveillance of food offered for import at the border to
check for compliance with U.S. requirements. FDA reviews all im-
port entries electronically prior to the product being allowed into
the country. The agency has implemented an automated screening
tool, the PREDICT system, which significantly improves FDA’s
screening of imported food. PREDICT utilizes the admissibility his-
tory of the firm and/or a specific product and incorporates the in-
herent risk associated with the product. For example, a PREDICT
review includes the facility inspection history, data quality con-
cerns, sample analytical findings, and type of product that the firm
offers for entry into U.S. commerce.

Based on this electronic screening, the agency will direct re-
sources to the most critical entries that have the greatest impact
on public health. A subset of the import entries flagged may be
physically inspected and/or sampled at varying rates depending on
the type of the seafood product and the risk factors described.

Another key regulatory tool for controlling imported goods is the
Import Alert. Import Alerts inform FDA field personnel that the
agency has sufficient evidence or other information about a par-
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ticular product, producer, shipper, or importer to believe that fu-
ture shipments of an importer product may be violative. On the
basis of that evidence, FDA field personnel may detain the article
that is being offered for import in the United States without phys-
ically examining the product. The agency has over 45 active sea-
food Import Alerts that focus on imports from certain firms, prod-
ucts, and/or countries based upon past violations or public health
concerns.

An Import Alert shifts the burden to the importer to demonstrate
that the product meets FDA regulatory requirements. For example,
FDA imposed a country-wide Import Alert on five aquaculture spe-
cies from China in June 2007 due to the presence of unapproved
animal drugs. These entries are currently subject to private labora-
tory testing before they are allowed into domestic commerce.

Finally, I would like to note that the FDA is working globally to
better accomplish its mission to promote and protect the public
health of the United States. As one example, the agency has con-
ducted foreign country assessments to evaluate the country’s laws
for and implementation of good aquaculture practices. FDA uses
the information from country assessments to target better surveil-
lance sampling of imported aquaculture products, informs its plan-
ning of foreign seafood HACCP inspections, provide additional evi-
dence for potential regulatory actions, and improve collaboration
with foreign government and industry to achieve better compliance
with FDA’s regulatory requirements.

In closing, oversight of the safety of the U.S. food supply con-
tinues to be a top priority for FDA. The agency has a strong regu-
latory program in place for seafood products. We will continue to
work with our domestic and international partners to ensure the
safety of both domestic and imported seafood.

Thank you again for the opportunity to appear before you today,
and I would be happy to answer any questions.

[The prepared statement of Dr. Solomon follows:]
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INTRODUCTION

Good afternoon, Chairman Vitter, Ranking Member Shaheen, and Members of the Committee. 1
am Dr. Steven Solomon, Deputy Associate Commissioner for Regulatory Affairs at the Food and
Drug Administration (FDA or the Agency), which is part of the Department of Health and
Human Services (HHS). Thank you for the opportunity to appear before you today to discuss the

Agency’s ongoing efforts to oversee the safety of the U.S. seafood supply.

In the interest of public health, it is vital that both domestically-processed and imported seafood
are safe, wholesome, and properly labeled. FDA has had a strong regulatory program in place
since the mid-1990s to ensure the safety of domestic and imported seafood. In fact, the hazard
analysis and risk-based preventive controls framework of FDA’s seafood-safety program is a
basis for the preventive controls requirements for other FDA-regulated foods called for in the
FDA Food Safety Modernization Act (FSMA), enacted in 2011. For this reason, FSMA
specifically exempts seafood from some of its requirements. However, FSMA also provides the
Agency with a number of new authorities that will help improve the safety of domestic and

imported FDA-regulated foods, including seafood.

The Agency has a variety of tools to ensure compliance with seafood safety requirements,
including inspections of domestic and foreign processing facilities, examination and sampling of
domestic seafood and seafood offered for import into the United States, domestic surveillance
sampling of imported products, inspections of seafood importers, evaluations of filers of seafood
products offered for import, and foreign country program assessments. FDA works closely with
our foreign, Federal, state, local, and Tribal partners to share relevant information and ensure that

products in U.S. commerce meet applicable FDA requirements.
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Seafood is one of the most highly-traded commaodities in the world. The Agency recognizes that
success in protecting the American public depends increasingly on our ability to reach beyond
U.S. borders and engage with its government regulatory counterparts in other nations, as well as
with industry and regional and international organizations, to encourage the implementation of

science-based standards to ensure the safety of products before they reach our country.

In my testimony today, I will discuss FDA’s regulatory framework for overseeing the safety of

the U.S. seafood supply, emphasizing the Agency’s efforts with regard to imported seafood.

FDA’S SEAFOOD SAFETY PROGRAM

Because fish are cold-blooded and live in aquatic environments, fish and fishery products pose
unique food safety challenges, which are quite different from those posed by land animals. FDA
has developed extensive expertise in these areas over decades of regulating this commodity.
Experts in FDA’s Center for Food Safety and Applied Nutrition (CFSAN) are responsible for
evaluating the hazard to public health presented by chemical, including toxins, and
microbiological contaminants in fish and fishery products. FDA operates the Guif Coast
Seafood Laboratory in Alabama, which specializes in seafood microbiological, chemical, and
toxins research. In addition, seafood research is conducted at CFSAN’s research laboratory in
College Park, Maryland. FDA, in collaboration with the National Oceanic and Atmospheric
Administration at the Department of Commerce, also represents the United States at the Codex
Alimentarius Commission’s Committee on Fish and Fishery Products, the international food

safety standard-setting body for this commodity.
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FDA operates a mandatory safety program for processing of fish and fishery products. Asa
cornerstone of that program, FDA publishes the Fish and Fishery Products Hazards and Controls
Guidance, an extensive compilation of the most up-to-date science and policy on the hazards that
affect fish and fishery products and effective controls to prevent their occurrence. The
document, currently in its fourth edition, has become the foundation of fish and fishery product

regulatory programs around the world.

Seafood Hazard Analysis Critical Control Point (HACCP) Regulation and Inspections

Processors of fish and fishery products are subject to FDA’s Procedures for the Safe and Sanitary
Processing and Importing of Fish and Fishery Products, commonly known as the HACCP
regulation. In short, this regulation requires both domestic and foreign processors of fish and
fishery products to understand the food-safety hazards associated with their process and product
and, through a system of preventive controls, to control for those hazards. Every processor is
required to have and implement a written HACCP plan whenever a hazard analysis reveals one
or more food-safety hazard(s) that is/are reasonably likely to occur. Foreign processors who
export seafood products to the United States must operate in conformance with seafood HACCP
regulations. In addition, HACCP regulations require importers to take positive steps to verify
that they obtain shipments from foreign processors who comply with the regulation
requirements, Congress, in FSMA, directed FDA to put in place a similar preventive controls
system as the seafood HACCP program for other FDA-regulated foods as a way to prevent
problems rather than reacting to them after they occur. The Agency is working to finalize rules

to implement these preventive controls for FDA-regulated foods beyond seafood covered by the

[F%]
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HACCP regulation.

The field staff in FDA’s Office of Regulatory Affairs (ORA) is responsible for overseeing
regulatory compliance for fish and fishery products produced in the United States and for those
products imported from abroad. The field staff conducts inspections of fish and fishery product
processing establishments, conducts follow-up investigations to track foodborne illnesses, and
performs other activities designed to oversee the safety of these products. The HACCP
inspection approach is used by FDA during domestic and foreign inspections of seafood
processors to focus its attention on the parts of seafood production and processing that are most
likely to affect the safety of the product. Specifically, the approach allows FDA to evaluate
processors’ overall implementation of their HACCP systems over a period of time by having
access to the firms> HACCP plans, including monitoring, corrective action, and verification
records. In this model, it is the seafood industry’s responsibility to develop and implement

HACCP controls and the regulatory Agency’s to oversee that the industry complies.
g Y Agency Y p

FDA allocates its inspection resources based mostly on the risk of the product. Examples of
high-priority products include ready-to-eat products, such as hot or cold smoked fish,
scombrotoxin-forming fish, such as tuna or mahi-mahi, aquacultured seafood products, and fish
packed in reduced oxygen packages. Even though inspectional coverage is based primarily on
product risk, FDA district offices may adjust that coverage to inspect a particular establishment,
such as onc that may have been associated with a consumer complaint or illness or one with a
poor compliance history. Domestic seafood processors are inspected at least once every three
years. FDA also conducts inspections of foreign seafood processors, and in Fiscal

Year (FY) 2014 conducted 303 inspections under the foreign seafood program.
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The regulatory sanctions that FDA has available to apply to domestic and foreign processors of
fish and fishery products that are non-compliant include Warning Letters, seizure of products,
injunction against further non-compliant practices, and/or prosecution of an individual or
establishment. FSMA provided FDA with additional tools, such as the authority to issue a
mandatory recall for certain foods (other than infant formula, for which FDA already has recall
authority), when a company fails to voluntarily recall certain foods that meet certain criteria after
being asked to do so by the Agency. In addition, FDA can now order administrative detention of
any article of food, if there is reason to believe that it is adulterated or misbranded. These new
enforcement tools, combined with FDA"s new authority under FSMA to suspend the registration
of a facility if the Agency determines that food manufactured, processed, packed, received, or
held by such facility has a reasonable probability of causing serious adverse health consequences
or death, enable the Agency to more effectively prevent unsafe food from entering commerce. 1

will describe the Agency’s authorities specific to imports later in my testimony.

Working with Government and Industry Partners

FDA also works closely with the states and industry to ensure the safety of the U.S. seafood
supply. In addition to the seafood HACCP inspections performed by FDA inspectors, FDA
currently contracts with 24 state regulatory agencies to perform seafood HACCP inspections.
These state partners operate under equivalent regulatory, operational, enforcement, and
compliance protocols, and their inspectors are trained by FDA. There are 929 seafood HACCP

inspections scheduled to be performed by our state partners in FY 2015.
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The U.S. food safety program that controls moiluscan shellfish (oysters, clams, mussels, and
scallops) safety is called the *National Shellfish Sanitation Program™ (NSSP). The NSSP is a
Federal-state cooperative program with oversight provided by FDA in cooperation with state
shellfish experts and other members of the Interstate Shellfish Sanitation Conference (ISSC).
The purpose of the NSSP is to promote and improve the sanitation of shelifish moving in
interstate commerce through Federal/state cooperation and uniformity of state shelifish
programs. Thirty-five states have certified shellfish shippers participating in the NSSP. FDA’s
Interstate Certified Shellfish Shippers List (ICSSL) is published monthly on FDA’s website for
use by food control officials, the seafood industry, and other interested persons. The shippers
listed on the ICSSL have been certified by regulatory authorities in the United States, Canada,
Korea, New Zealand, and Mexico under the uniform sanitation requirements of the NSSP.
Canadian, Korean, New Zealand, and Mexican shippers are included under the terms of the
shellfish sanitation agreements FDA has with the governments of these countries. State and
local retail food codes modeled afier the FDA Food Code contain requirements that make it
unlawful for retailers and food service operators to obtain raw molluscan shellfish from sources

not included on the ICSSL.

DNA Testing to Address Seafood Fraud

In recent years, there have been reports of seafood in the United States being labeled with an
incorrect market name. FDA is aware that there may be economic incentives for some seafood
producers and retailers to misrepresent the identity of the seafood species they sell to buyers and
consumers. While seafood fraud is often an economic issue, species substitution can be a public

health risk (e.g., substituting a scombrotoxin- or ciguatoxin-associated fish for a non-toxin-
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associated fish). For this reason, the Agency has invested in significant technical improvements
to enhance its ability to identify seafood species using state-of-the-art DNA sequencing. DNA
sequencing has greatly improved FDA’s ability to identify misbranded finfish seafood products
in interstate commerce or offered for import into the United States. The Agency has trained and
equipped eight field laboratories across the country to perform DNA testing as a matter of course
for suspected cases of misbranding and for illness outbreaks due to finfish seafood, where the
product’s identity needs to be confirmed. FDA also trained analysts from the U.S. Customs and
Border Protection (CBP) and the National Marine Fisheries Service in its new DNA-based
species identification methodology. FDA has made its protocol for using DNA sequencing for
the identification of finfish products as well as its DNA reference standards publicly available
through the FDA website. As a follow up to its now established capacity to identify finfish
products using DNA, FDA has recently developed a protoco! and a DNA reference library to
extend these identification capabilities to include commercial species of shrimp, crab, and
lobster. The Agency has already posted some of its DNA reference sequences for shrimp, crab,
and lobster on its website and anticipates releasing the protocol to the public this year after final
peer review, which will enable the seafood industry to monitor and test their products to confirm

the species.

With DNA testing capacity in place, FDA has conducted DNA testing on fish that have a history
of being misidentified in an effort to determine the accuracy of the market names on their labels.
These sampling efforts specifically targeted seafood reported to be at the highest risk for
mislabcling and/or substitution, including cod, haddock, catfish, basa, swai, snapper, and
grouper. As FDA announced in September 2014, the sampling and testing conducted as part of

this project found that the fish species was correctly labeled 85 percent of the time. The Agency
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has the authority to take enforcement action against products in interstate commerce that are
adulterated or misbranded and refuse admission of products imported or offered for import that
appear to be adulterated or misbranded. FDA will use the results from this testing to help guide
future sampling, enforcement, and education efforts designed to ensure that seafood offered for
sale in the U.S. market is labeled with an acceptable market name for the species. For instance,
the Agency is conducting sampling and testing, in cooperation with state and local authorities, to
look for mislabeling at the retail level. We also have posted on the FDA website a three-part
learning module on proper seafood labeling to help the seafood industry, retailers, and state
regulators ensure the proper labeling of seafood products offered for sale in the U.S.

marketplace.

REGULATION OF FOOD IMPORTS

FDA'’s authority under the Federal Food, Drug, and Cosmetic Act (FD&C Act) provides a broad
statutory framework to ensure that imported foods are safe, wholesome, and accurately labeled.
It is the importer’s responsibility to offer for entry into the United States product that is fully
compliant with all applicable U.S. laws. Under the seafood HACCP regulation, HACCP
controls are required for both domestic and foreign processors of fish and fishery products.
Additionally, the regulation requires that U.S. importers take certain steps to verify that their
foreign suppliers meet the requirements of the regulation. As mentioned earlier, FDA uses a
variety of measures to enforce processors’ compliance with seafood HACCP, including
inspections of foreign processing facilities, use of a screening system to sample imported
products, domestic surveillance sampling of imported products, inspections of seafood importers,

evaluations of filers of seafood products, foreign country program assessments, and relevant
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information from our foreign partners and FDA foreign office posts.

When an FDA-regulated product is offered for import into U.S. commerce, CBP procedures
ensure that FDA is notified. If'the product appears to be adulterated or misbranded, based on
examination or other information, such as prior history of the product, manufacturer, or country,
FDA will give notice advising the owner or consignee of the appearance of a violation under the
FD&C Act and the right to provide testimony or evidence (such as a laboratory analysis by an
independent laboratory) to rebut the appearance of the violation. In some circumstances,
importers may request permission to recondition the product to bring it into compliance with
applicable requirements and regulations. If the product is ultimately refused admission, it must
be destroyed, unless it is exported by the owner or consignee within 90 days of the date of the

notice of refusal.

In 2002, the Congress gave FDA new authorities to enhance protection of the food supply in the
Public Health Security and Bioterrorism Preparedness and Response Act. One of the most
important provisions is the requirement that FDA be provided prior notice of food (including
animal feed) that is imported or offered for import into the United States. This advance
information enables FDA, working closely with CBP, to more effectively target food that may be
intentionally contaminated with a biological or chemical agent or whieh may pose a significant
health risk to the American public. Suspect shipments then can be intercepted before they arrive
in the United States and held for further evaluation. To enhance targeting efforts on commercial
imports, FDA participates in the Commercial Targeting and Analysis Center, which consists of

CBP and nine other participating Federal agencies.
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FDA has numerous other tools and authorities that enablc the Agency to take appropriate action
regarding imported products, In recent years, the Agency has significantly increased the number
of inspections of foreign food manufacturers. For example, FDA conducted 1,336 foreign food
facility inspections in FY 2014, compared to 153 inspections in 2008, Looking specifically at
seafood, the Agency conducted 303 foreign seafood facility inspections in FY 2014, compared to
95 inspections in 2008. Furthermore, FSMA gave FDA the authority to refuse admission into
the United States of food from a foreign facility, if FDA is refused entry by the facility or the

country in which the facility is located upon FDA’s request to inspect such facility.

Besides physical inspections of domestic and foreign facilities, the Agency’s field force also
conducts surveillance of food offered for import at the border to check for compliance with U.S.
requirements. As part of our surveillance work at the border, FDA utilizes a risk-based approach
to allocate resources, with priority given to high-risk food safety issues. FDA screens all import
entrics electronically prior to the products’ entering the country, and a subset of those are
physically inspected at varying rates, depending on the potential risk associated with them.
Based on the risk ranking, the Agency will direct resources to the more critical activities that
have a greater impact on public health. In FY 2014, FDA processed approximately 938,000
entries of imported seafood, while our field staff performed nearly 26,000 physical examinations
of seafood imports and collected over 5,600 samples of domestic and imported seafood for

analysis at FDA field laboratories.

The Agency has implemented an automated screening tool, the Predictive Risk-based Evaluation
for Dynamic Import Compliance Targeting (PREDICT) system, which significantly improves

FDA’s screening of imported food. PREDICT uses automated data mining and pattern discovery
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to identify data anomalies with regard to import and compliance history of a firm and/or a
specific product, such as the facility inspection history; results of previous field exams, sample
analyses, and facility inspections; and types of products that the firm offers for entry into U.S.
commerce. For example, if a firm historically imports fresh seafood and suddenly imports
canned seafood, this information is detected by PREDICT and may trigger a decision by the

Agency to conduct an examination of the new type of imported product.

Another key tool for screening imported goods is the Import Alert. Import Alerts inform FDA
field personnel that the Agency has sufficient evidence or other information about a particular
product, producer, shipper, or importer to believe that future shipments of an imported product
may be violative. On the basis of that evidence, FDA field personnel may detain the article that
is being offered for import into the United States without physically examining the product. The
Agency has over 45 active seafood-specific Import Alerts that prevent imports from certain firms
and/or countries based upon past violations. When an Import Alert is issued and FDA detains a
shipment, the importer has an opportunity to introduce evidence to demonstrate that the product
is not violative. Most commonly the existence of an Import Alert shifts the burden to the
importer to conduct testing to demonstrate that the product meets FDA regulatory requirements.
FDA decisions to remove a product, manufacturer, packer, shipper, grower, country, or importer
from detention without physical examination would be based on evidence establishing that the
conditions that gave rise to the appearance of a violation have been resolved and the Agency has

confidenee that future entries will be in compliance with the FD&C Act.

FDA also performs laboratory analysis on a sampling of products offered for import into the

United States and performs periodic filer evaluations to ensure that import data being provided to

11
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FDA is accurate. Certain violations relating to imported food may lead to civil or criminal

charges.

Working with Foreign Counterparts

FDA is working globally to better accomplish its mission to promote and protect the public
health of the United States. The Agency has strengthened and better coordinated its international
engagements by establishing permanent FDA posts abroad in strategic locations, such as India
and China. The posting of FDA staff in certain overseas regions is a key part of the Agency’s
strategy for expanding oversight of imported food. An expanded overseas presence allows for
greater access for FDA inspections and for greater engagement with foreign industry and foreign
counterpart agencies. This all helps to ensure that products shipped to the United States mcet

applicable FDA requirements.

FDA is working with foreign counterparts in many areas. For example, FDA has worked closely
with the Chinese government on inspections, particularly for seafood. FDA imposed a country-
wide Import Alert on all farm-raised catfish, basa, shrimp, dace, and eel from China in

June 2007, due to the presence of unapproved animal drugs and/or unsafe food additives.
Shipments of products covered by the Import Alert may be detained, without physical
examination, at the time they are offered for import into U.S. commerce. The shipments can be
released by FDA after evidence is provided to overcome the appearance that the products are
violative. In October 2014, FDA and representatives from China’s General Administration of
Quality Supervision, Inspection, and Quarantine visited various facilities along the aquaculture

supply chain in two provinces, including shrimp farms, feed stores, feed mills, retail facilities
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that sell aquaculture drugs and chemicals, and processing facilities, to better understand China’s

food safety control systems.

The Agency has conducted foreign country assessments to evaluate the country’s laws for, and
implementation of, good aquaculture practices. Specifically, FDA evaluates the country’s
controls, including licensing and permitting, inspections, and training programs for aquaculture
products. FDA uses the information from country assessments to better target surveillance
sampling of imported aquaculture products, inform its planning of foreign seafood HACCP
inspections, provide additional evidence for potential regulatory actions, such as an Import Alert,
and improve collaboration with foreign government and industry contacts to achieve better
compliance with FDA’s regulatory requirements. For example, the country assessments for
China in 2006, Chile in 2008, and India in 2010 resulted in increased sampling and testing for
aquaculture products from these countries (e.g., eel from China, salmon from Chile, and shrimp

from India).

PRESIDENTIAL TASK FORCE ON COMBATING ILLEGAL, UNREPORTED, AND

UNREGULATED FISHING AND SEAFOOD FRAUD

As mentioned previously, FDA is aware that there may be economic incentives for some seafood
producers and retailers to misrepresent the identity of the seafood species they sell to buyers and
consumers, and we have conducted DNA testing on fish that have a history of being
misidentified, in an effort to combat seafood fraud. In June 2014, President Obama issued a
Presidential Memorandum, “Establishing a Comprehensive Framework to Combat Illegal,

Unreported, and Unregulated Fishing and Seafood Fraud.” Among other actions, the

13
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memorandum cstablishes a Presidential Task Force on Combating Ilegal, Unreported, and
Unregulated (IUU) Fishing and Seafood Fraud (Task Force), to be co-chaired by the Sccretaries
of State and Commerce. FDA, as a part of HHS, serves on the Task Force. The Task Force
released its action plan in March 2015, Among other things, the plan directs the Task Force to
identify and develop within six months a list of the types of information and operational
standards needed for an effective seafood traceability program to combat seafood fraud and IUU
seafood in U.S. commerce. The plan also directs the Task Force to establish, within 18 months,
the first phase of a risk-based traceability program to track seafood from point of harvest to entry
into U.S. commerce. FDA is working with its government partners to implement these

recommendations in order to ensure that imported seafood is properly labeled.

CONCLUSION

Oversight of the safety of the U.S. food supply continues to be a top priority for FDA. The
Agency has a strong regulatory program in place for seafood products. FDA will continue to
work with our domestic and international partners to ensure the safety of both domestic and

imported seafood.

Thank you, again, for the opportunity to appear before you today. I would be happy to answer

any questions.

14
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Chairman VITTER. Thank you very much, Doctor.
Now, we will hear from Ms. Wu. Welcome.

STATEMENT OF PORTIA WU, ASSISTANT SECRETARY FOR
EMPLOYMENT AND TRAINING, U.S. DEPARTMENT OF LABOR

Ms. Wu. Thank you, Mr. Chairman. Chairman Vitter, Ranking
Member Shaheen, members of the committee, thank you for having
me here today to discuss the H-2B program and the seafood indus-
try. My name is Portia Wu and I am the Assistant Secretary at the
Employment and Training Administration at the Department of
Labor. Together with the Department of Homeland Security, we
administer the H-2B program.

The H-2B program allows employers to meet legitimate needs for
temporary foreign workers and the Department takes very seri-
ously its statutory responsibility to administer this program and to
ensure that U.S. workers have meaningful access to these job op-
portunities, that their wages and working conditions are not ad-
versely affected. These efforts also help protect foreign-born work-
ers from exploitation.

The Department recognizes the vital role that the H-2B program
plays for the seafood industry. Many seafood employers are multi-
generational family-owned businesses and they are a source of cul-
tural pride in coastal areas. The jobs these businesses provide are
critical to local communities and create additional jobs in other re-
lated industries.

And, Mr. Chairman, as you referenced, these businesses are
often in remote or rural areas and so they can struggle to attract
and retain a sufficient workforce necessary to provide seafood prod-
ucts for the United States and for the world. Thus, many do de-
pend on temporary workers, including temporary foreign workers.

Over the last five years, employers in some of the largest seafood
producing States, like Louisiana and Maryland, were among the
top ten users of the H-2B program, and last year, approximately
55 percent of the seafood jobs certified by the Department of Labor
were located in the Gulf Coast States, ranging from shrimp boat
deckhands in Texas to seafood and crawfish processors and pack-
agers in Louisiana.

We understand that seafood employers and others are impacted
by the current annual 66,000 number cap on H-2B workers. That
cap is set by Congress. And, we are again seeing demand nation-
wide that exceeds that cap.

The Department is committed to maintaining a fair and reliable
application process for those who use the program. However, unfor-
tunately, in recent years, we have faced difficulties in achieving
stability in this program because the Department of Labor’s H-2B
regulations have been subject to numerous cases brought in court
by both employers and worker advocates. In fact, this litigation ul-
timately resulted in temporarily suspending the processing of H—
2B applications earlier this year.

Last week, in order to quickly reinstate the H-2B program and
also to bring certainty, stability, and continuity to that program,
the Department of Labor and the Department of Homeland Secu-
rity jointly issued two new regulations. One is an interim final rule
establishing the overall framework for the H-2B program. I should
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note that is an interim final rule, so it is open for public comment
until June 29. The other is a final updated wage rule that allows
the use of private wage surveys in certain circumstances in keeping
with a recent court decision.

These rules immediately restore processes for approving pre-
vailing wage requests and labor certification applications so the
program can continue to operate. They expand employer require-
ments for recruitment and consideration of U.S. workers so United
States workers have a fair shot at finding and applying for these
jobs. It also permits employers in the seafood industry to continue
to stagger the entry of their H-2B workers into the United States.

The regulations strengthen worker protections by clarifying em-
ployer obligations with respect to wages, working conditions, and
benefits that must be offered to H-2B and U.S. workers alike.

And, finally, as I noted, the rules explicitly include the use of pri-
vate wage surveys, which were restricted by a recent court deci-
sion, and they—so, we set guidelines for how these surveys can
now be used, and that includes State surveys, which are often used
in the seafood industry.

Both the Department of Labor and DHS are trying to ensure a
smooth transition between the former regulations and the new
rules. First and foremost, anyone who had already applied under
the old rules or who were in line does not have to change anything.
They will continue to operate under the prior regulations.

Second, the new regulations allow an expedited process for em-
ployers who have a start date of need before October 1, 2015, so
people will have time to quickly transition.

In conclusion, the Department of Labor strives to maintain an
H-2B program that is both responsive to legitimate employer needs
where qualified U.S. workers are not available and to provide ade-
quate protections for U.S. and foreign temporary workers. Doing so
is not only good for law-abiding employers, including employers in
the seafood industry, but also for the many U.S. workers seeking
jobs in fields that rely heavily on the H-2B program.

Thank you again for this opportunity and I look forward to an-
swering your questions.

[The prepared statement of Ms. Wu follows:]
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STATEMENT OF
PORTIA WU
ASSISTANT SECRETARY FOR EMPLOYMENT AND TRAINING
U.S. DEPARTMENT OF LABOR
BEFORE THE
SENATE COMMITTEE ON SMALL BUSINESS AND ENTREPRENEURSHIP
May 6, 2015

Introduction

Mr. Chairman and Members of the Committee, I want to thank you for this opportunity to
appear before this Committee to testify about H-2B regulations and the seafood industry. Iam
Portia Wu, Assistant Secretary for the Department of Labor’s (DOL) Employment and Training
Administration (ETA).

The H-2B program allows U.S. employers to meet a legitimate need for temporary,
foreign workers. DOL is responsible for issuing foreign labor certifications for this program and
other temporary worker programs. In addition, under the Workforce Investment Actof 1998
(WIA) and the Wagner-Peyser Act, ETA also funds state and local workforce systems and
therefore we are responsible for connecting U.S. workers to jobs, including in the seafood
industry. ETA will continue to fund these activities under the Workforce Innovation and
Opportunity Act, which supersedes WIA and the Wagner-Peyser Act.

As 1 will explain today, our new H-2B regulations are intended to support our nation’s
businesses — including the seafood industry — by expeditiously reinstating the H-2B program to
allow for access to foreign workers in cases where U.S. workers are not available. These
regulations will bring certainty, stability, and continuity to the program in response to litigation
on multiple fronts that has jeopardized the continuity of the H-2B program.

DOL’s Role in the H-2B Program

The Immigration and Nationality Act (INA) establishes the H-2B nonimmigrant visa
classification for employers to bring foreign workers to the United States to perform non-
agricultural services or labor on a temporary basis if qualified U.S. workers capable of
performing such services or labor cannot be found in this country (8 U.S.C.
1101{a)(15)(H)(ii)(b)). Section 214(c) of the INA requires employers to petition the Department
of Homeland Security (DHS) to classify such temporary workers as H-2B nonimmigrants. The
INA also requires DHS to consult with appropriate agencies of the Government, which DHS has
long interpreted to include DOL, before adjudicating an employer’s petition seeking to employ
individuals under the H-2B nonimmigrant visa classification.

Under DHS regulations, before DHS can adjudicate an H-2B petition, the petitioner must
receive a certification from DOL that there are insufficient qualified workers in the U.S. to
perform the temporary labor or services for which the employer seeks foreign workers, and that
the employment of the foreign workers will not have an adverse effect on the wages and working
conditions of U.S. workers similarly employed (see 8 CFR 214.2(h)(6)(iii)(A) and (D)). Each
DOL H-2B labor certification is specific to the employer and the temporary period of
employment requested and corresponds to the geographic location in which the employer
attempted to recruit U.S. workers for the job opportunity. That certification also includes the

1
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obligation to offer and pay the required prevailing wage rate issued by DOL for the occupation
and area of intended employment. After being granted a temporary labor certification by DOL,
the employer may petition DHS for approval to bring foreign workers into the U.S. to fill the
employer’s need for requested labor or services stated in the approved H-2B temporary labor
certification. If the petition is approved by DHS, foreign workers may then go to a U.S. embassy
or consulate in their country to apply for an H-2B nonimmigrant visa from the Department of
State, If the visa application is approved, the worker is issued a visa that he or she can use to
apply for admission to the United States at a port of entry to perform the temporary work.

DOL strives to administer its part of the H-2B program, and other temporary worker
programs, in a manner that is responsive to legitimate employer needs for labor where qualified
U.S. workers are not available, and that provides adequate protections for U.S. and foreign
temporary workers under our Nation’s immigration and labor laws. In this context the
regulations governing the H-2B program establish the minimum wages and employer obligations
that apply to both H-2B and U.S. workers, as well as the recruitment criteria employers must
meet to demonstrate eligibility to hire foreign labor. The Department’s Office of Foreign Labor
Certification issues prevailing wage determinations and temporary labor certifications in
accordance with those regulatory standards to help ensure that U.S. workers have meaningfu}
access to these job opportunities, and that the wages and working conditions of U.S. workers are
not adversely affected by the employment of foreign workers though a temporary worker
program. In addition, the Department’s Wage and Hour Division enforces the laws within its
jurisdiction that apply to all covered workers, such as the Fair Labor Standards Act, as well as
specific worker protections in the H-2B program that not only help protect foreign workers from
exploitation, but also provide similarly-employed U.S. workers with wages and working
conditions that are at least equal to those provided to temporary foreign workers.

The H-2B program is capped at 66,000 visas per fiscal year. Workers engaged in
temporary non-agricultural employment under the H-2B program come from a diverse set of
countries and work in a range of industries. Each year, significant numbers of H-2B workers
work in landscaping, forestry, hospitality services, construction, and scafood. Seafood industry
employers who use the H-2B program each year are small and seasonal businesses primarily
located in states along the eastern and gulf coasts, Because participation in the program is
limited by the statutory cap, employer demand for foreign workers in the H-2B visa program
often exceeds the current statutory limit. In Fiscal Year (FY) 2010, DOL certified approximately
3,726 temporary labor certification applications covering more than 93,000 worker positions. By
FY 2014, employer requests for temporary non-agricultural labor certifications increased almost
25 percent with DOL certifying more than 4,638 temporary labor certification applications
covering more than 94,000 worker positions. Within just the first six months of FY 2015, DOL
certified more employer applications for H-2B workers than during all of FY 2014, many of
them small businesses.

The H-2B Program and the Seafood Industry

First, I want to address the H-2B program and its relationship with the seafood industry.
DOL understands that many seafood employers are family-owned businesses—some spanning
generations—which proudly provide seafood products for domestic and international markets
and that struggle each year to attract and retain a productive and stable workforce. We know that
the seasonal jobs these businesses provide are critical to local communities, create additional
jobs in other related industries, and are a source of cultural pride in coastal areas. DOL is

2
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committed to maintaining a fair and reliable application process for these small and seasonal
businesses.

Over the last five years, employers in some of the largest seafood-producing states were
among the top ten users of the H-2B program. DOL has consistently certified H-2B applications
for seasonal seafood jobs primarily located in Louisiana, Maryland, Virginia, Texas, North
Carolina, and Massachusetts. In FY 2014, we certified more than 5,700 work positions related to
the harvesting, processing, and packaging of seafood including, but not limited to, crab, shrimp,
crawfish, and oysters, which is a 15 percent increase in program usage over the prior year.
Approximately 55 percent of the certified seafood jobs were located along the Guif Coast states,
ranging from shrimp boat deckhands in Texas to seafood and crawfish processors and packagers
in Louvisiana. Employer temporary labor certification applications in the seafood industry during
FY 2014 were certified 92 percent of the time and processed by the Department, on average,
within 16 days of receipt — this is compared to a certification rate of 84 percent and an average
processing time of 18 days for all other H-2B employers.

Achieving Stability in the H-2B Program

In recent years, DOL and DHS have faced difficulties in achieving stability in the H-2B
program because DOL’s H-2B regulations have been subject to litigation brought by both
employers and worker advocates. The history of H-2B-related litigation has dictated the timing
and in part the substance of the Departments’ issuance of new regulations on April 29, 2015,
which I discuss in further detail below. The two new regulations that DOL and DHS have just
jointly issved are: the Temporary Non-Agricultural Employment of H-2B Aliens in the United
States, Interim Final Rule and Request for Comments (2015 IFR), which establishes the overall
framework for the H-2B program, and the Wage Methodology for the Temporary Non-
Agricultural Employment H-2B Program, Final Rule (2015 Wage Final Rule), which
implements the complete wage methodology for the H-2B prevailing wage process. These
regulations are designed to bring stability, certainty, and clarity to the program.

Background on DOL’s H-2B Program Regulations and Litigation

Before 2008, DOL used regulations to structure the H-2B program, but set many
substantive program standards in sub-regulatory guidance. Since 2008, DOL has published
several regulations governing the H-2B program, including:

e A comprehensive rule setting program requirements and prevailing wage rates for the H-
2B program, 73 FR 78020 (2008 H-2B Rule), published in 2008, which took effect in
January 2009;

s A 2011 Wage Rule revising the wage methodology from the 2008 H-2B Rule, 76 FR
3452 (2011 Wage Rule), which never took effect because, as explained below, Congress
declined to fund administration and enforcement;

e A 2012 H-2B rule setting program requirements other than prevailing wages for the H-2B
program, 77 FR 10038 (2012 H-2B Rule), which never took effect because, as explained
below, its implementation and enforcement was enjoined; and

e A 2013 Interim Final Rule issued jointly with DHS revising the wage methodology for
setting H-2B prevailing wages, 78 FR 24047 (2013 IFR), which took effect in April
2013.
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Litigation Involving DOL’s Rulemaking Authority and Procedures

DOL’s authority to issue its own regulations in the H-2B program is the subject of
dispute in the Federal appellate courts. The U.S. Court of Appeals for the Third Circuit
concluded that DOL has independent authority under the INA to issue H-2B program regulations
to provide advice to DHS. See Louisiana Forestiy Ass’n v. Perez, 745 F.3d 653 (3d Cir. 2014).
Contrary to that decision, the U.S. Court of Appeals for the Eleventh Circuit affirmed a trial
court preliminary injunction concluding that DOL lacks authority under the INA to
independently issue H-2B regulations. See Bayou Lawn & Landscape Servs. v. Sec’y of Labor,
713 F.3d 1080 (11th Cir. 2013). These conflicting court decisions have made it difficult for
DOL to carry out its duties under the INA.

On remand from the Eleventh Circuit, the district court in Bayou vacated the 2012 H-2B
rule, and permanently enjoined DOL from enforcing the rule on the ground that DOL lacks
rulemaking authority in the H-2B program. See Bayou Lawn & Landscape Servs. v. Sec’y of
Labor, No. 3:12-cv-183 (N.D. Fla. Dec. 18, 2014) (Bayou II}. DOL has appealed that decision to
the Eleventh Circuit. Due to this injunction and vacatur of the 2012 H-2B Rule, DOL had
continued to operate the program under the 2008 H-2B Rule. However, on March 4, 2015, the
same district court that vacated DOL’s 2012 rule also vacated the 2008 H-2B Rule and
permanently enjoined DOL from enforcing it, See Perez v. Perez, No. 14-cv-682 (N.D. Fla. Mar.
4, 2015). Based on the Perez vacatur order and the permanent injunction, DOL was required to
immediately cease implementing its H-2B labor certification regulations to comply with the
court’s order. In response to a motion from DOL, the court in Perez subsequently stayed its
vacatur, ultimately until May 15, 2015, which allowed the Department to continue processing H-
2B temporary labor certification applications under the 2008 H-2B Rule pending publication of
the new DOL-DHS joint 2015 IFR. On April 30, 2015, the Perez Court lifted the stay of its
vacatur of DOL's 2008 rule because DOL and DHS replaced it with a new comprehensive H-2B
rule published in the Federal Register on April 29, 2015.

When DOL’s 2008 H-2B regulations were vacated, DOL had no prior regulations it could
implement to operate the H-2B program, nor was it able to run the H-2B program based on sub-
regulatory guidance. At least two federal courts have made clear that DOL cannot set
substantive requirements for its temporary labor certification programs through sub-reguiatory
guidance that has not gone through notice and comment procedures. See Mendoza v. Perez, 754
F.3d 1002 (D.C. Cir. 2014} (holding that DOL violated the procedural requirements of the APA
when it established requirements that “set the bar for what employers must do to obtain
approval” of the H-2A labor certification application, including wage and housing requirements,
in guidance documents); Comite de Apoyo a los Trabajadores Agricolas v. Solis, No. 2:09-¢cv-
240, 2010 WL 3431761 (E.D. Pa. Aug. 30, 2010) (CATA 1) (holding that DOL’s failure to issue
its pre-2008 H-2B guidance document through the notice and comment process was a procedural
violation of the Administrative Procedure Act (APA) .

Litigation and Congressiomnal Action Involving H-2B Prevailing Wage Rates

DOL’s prevailing wage regulations, which are established so that the importation of
foreign workers will not have an adverse effect on the wages of U.S. workers, have also been the
subject of litigation and Congressional appropriations riders. In CATA [, a district court
invalidated DOL’s then-existing methodology, which included setting the H-2B prevailing wage
based on skill levels. In response, DOL issued the 2011 Wage Rule, which concluded, among
other things, that the vast majority of H-2B jobs involved unskilled labor, and that setting the
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prevailing wage based on skill levels had little relevance in the H-2B program. Shortly before
the 2011 Wage Rule came into effect, Congress issued an appropriations rider effectively barring
implementation of the 2011 Wage Rule, and the same rider was issued in every appropriations
enactment until January 2014. During the period DOL was unable to implement the 2011 Wage
Rule, DOL continued to rely on the 2008 H-2B Rule, which allowed employers to use wages
based on skill levels. In 2013, however, a district court vacated the problematic provision in the
2008 H-2B rule requiring skill-level-based prevailing wages (20 CFR 655.10(b)(2)), and ordered
DOL to come into compliance in 30 days. See Comite de Apoyo a los Trabajadores Agricolas v.
Solis, 933 F. Supp. 2d 700 (E.D. Pa. 2013) (CATA ).

In response to the court’s order in CAZ4 I, and in order to address the Eleventh Circuit’s
decision in Bayou raising questions about DOL’s regulatory authority, DOL and DHS jointly
promulgated the 2013 IFR, which again revised the wage methodology. eliminating the four-
tiered wage based on skill levels and generally establishing the Occupational Employment
Statistics (OES) mean wage as the prevailing wage. The 2013 IFR also permitted the use of
employer-provided surveys as an alternative to the OES wage. However, in December 2014, the
U.S. Court of Appeals for the Third Circuit vacated the regulatory provisions that permitted
employers to submit the employer-provided surveys as an alternative to that OES wage,
concluding that those provisions had substantive and procedural defects under the APA. See
Comite de Apoyo a los Trabajadores Agricolas v. Perez, 774 F.3d 173, 191 (3d Cir. 2014). This
vacatur prohibited DOL from accepting employer-provided surveys unless it engaged in further
rulemaking.

The 2015 H-2B Interim and Wage Final Rules

On April 29, 2015, DOL and DHS jointly issued two regulations: the 2015 IFR
establishing the overall framework for the H-2B temporary labor certification program, and the
2015 Wage Final Rule implementing the complete wage methodology for the H-2B prevailing
wage process. As noted, these regulations are intended to bring certainty, stability, and
continuity to the H-2B program after a period of uncertainty brought on by litigation.

The 2015 IFR strengthens recruitment and protections for U.S. workers, ensuring that
they have a greater chance of finding and applying for jobs for which employers are seeking H-
2B workers, and that U.S. workers who are doing cssentially the same jobs as H-2B workers
have substantially the same rights and benefits as those workers.

For example, the 2015 IFR improves U.S. worker access to jobs by requiring employers
to extend recruitment efforts relating to the position described in the temporary labor
certification until 21 days before the employer’s date of need. This addresses an inadequacy in
the 2008 rule, under which employers conducted a minimal recruitment effort almost four
months before the start date of work. U.S. applicants — particularly unemployed workers —
seeking temporary work often need work right away and cannot wait for four months. Under the
2015 IFR, employers must also make jobs available to former U.S. employees who worked for
the employer in the occupation in the prior year, except those terminated for cause or who quit.
The 2015 IFR also requires DOL to establish a national electronic registry that will improve U.S.
worker access to these jobs. In areas of substantial unemployment the employer may be required
to conduct additional recruitment efforts to ensure more opportunities for and a greater response
from available and qualified U.S. workers.

In addition, employers bringing in foreign workers under the H-2B program must:
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e Show temporary need to help prevent the program from being used for jobs that are really
permanent and, therefore, not available to temporary foreign workers;

e Guarantee employment for a total number of work hours equal to at least three-fourths of
the workdays during the periods for which they have requested H-2B workers, for both

H-2B and U.S. workers in corresponding employment; and

* Pay visa fees of H-2B workers, the inbound transportation and related subsistence costs
of workers who complete 50 percent of the job order period, and the outbound
transportation and related subsistence expenses of employees who complete the entire
work period.

The 2015 IFR also contains a number of provisions that will lead to increased
transparency and address potential issues around foreign labor recruitment, such as requiring
employers to 1) disclose their use of foreign labor recruiters in the solicitation of workers, which
was the subject of a recent Government Accountability Office report issued in March 2015; 2)
provide workers with earnings statements that clearly specify hours worked and offered and
deductions from pay; and 3) display a poster describing employee rights and protections. And
finally, the 2015 IFR strengthens DOL’s enforcement and program integrity mechanisms by, for
example, extending the potential period of debarment from the H-2B program resulting from
employer violations from three to five years, and providing the Departiment with enhanced
authority to revoke a temporary labor certification based on fraud, willful misrepresentation, or
substantial  program  violations. (Additional  information can be found at
http://www.foreignlaborcert.doleta.gov/.)

The 2015 IFR also permits employers in the seafood industry, in eertain circumstances, to
stagger the entry of their H-2B workers into the United States (general users of the program must
bring all their H-2B workers into the U.S, when work begins). Under section 108 of the
Consolidated and Further Continuing Appropriations Act, 2015 (the *2015 Appropriations Act™),
Pub. L. No. 113-235, 128 Stat. 2130, 2464, staggered entry of H-2B nonimmigrants employed by
employers in the seafood industry is permitted under eertain conditions. DOL and DHS have
incorporated the requirements into the 2015 IFR.

The companion joint 2015 Wage Final Rule establishes the complete prevailing wage
methodology for the H-2B program, which includes permitting employers to submit employer-
provided surveys to set the prevailing wage in limited circumstances. We believe that this offers
employers flexibility, while simultaneously ensuring that the prevailing wage is established at a
level that meets DOL’s obligation to ensure no adverse effect on U.S. workers similarly
employed.

The 2015 Wage Final Rule retains as the primary prevailing wage the mean wage of all
workers in the occupation in the geographic area of the H-2B work based on the OES survey.
The OES mean wage has been governing prevailing wage determinations since April 2013, and
the vast majority of employers using the H-2B program have been using this wage rate. The
Wage Final Rule made two changes to streamline the prevailing wage process and address recent
litigation concerning employer-provided surveys.

First, and significantly for many employers in the seafood industry, the Wage Final Rule
permits the submission of employer-provided surveys in the following limited circumstances: (1)
if the OES does not collect data for the geographic area or the OES reports the wage rate in the
geographic area at only the national level for the occupation; (2) if the job opportunity is not
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included within an occupational classification of the OES or is within an occupational
classification of the OES designated as a gencral “all other™ classification; or (3) where the
survey is independently conducted by a state entity. Based on DOL’s extensive experience
partnering with the states to collect wage data, DOL and DHS have determined that occupational
wage surveys conducted and issued by state agencies, such as state agriculturai, natural
resources, or maritime agencies, or state colleges and universities, are neutral and reliable, and
that they will not suffer the same shortcomings as other employer-provided surveys. Therefore,
as long as these surveys meet the methodological standards contained in the new regulations, the
Department will continue to accept state-conducted surveys.

Second, the Wage Final Rule no longer permits use of wage determinations under the
Davis-Bacon Act (DBA) and the McNamara-O'Hara Service Contract Act (SCA) to set the
prevailing wage in the H-2B program. The decision to discontinue these wage sources in the H-
2B program is based largely on DOL’s challenges in conforming the SCA and DBA categorics
to employer requests for prevailing wages in the H-2B program, and the desire to issue consistent
prevailing wage determinations (PWDs) in the H-2B program. SCA and DBA will remain in
force and effect independent of the H-2B program for all workers performing work under
government contracts.

Smooth Transition between Former Regulations and the 2015 IFR

Both DOL and DHS are trying to ensure a smooth transition between the former
regulations and the 2015 JFR and Wage Final Rule. All H-2B labor certifications granted under
the provisions of the 2008 Final Rule will continue to be valid for the positions and period of
employment certified. Pending applications for prevailing wage determination or for temporary
labor certification will be processed under the regulations in place at the time they were filed (the
2008 Final Rule, as amended by the 2013 IFR). The 2015 regulations also include flexibility for
employers who are seeking workers with a start date of need before October 1, 2015 by
establishing a process for expedited recruitment of U.S. workers, including credit for recruitment
employers had already completed under the 2008 Final Rule. The regulations grant these
employers the ability to obtain a prevailing wage simuitaneously with filing the application for
temporary labor certification so that employers who are affected by the change in regulations can
still quickly access the workers they need. Employers with a start date of need on or after
October 1, 2015, must file their H-2B temporary labor certification applications under the regular
filing procedures of the 2015 IFR.

Employers with an existing PWD or a pending or approved H-2B temporary labor
certification also may submit a request for a Supplemental PWD (SPWD) in order to request a
prevailing wage based on an alternate wage source. Such supplemental determinations wiil only
apply to those H-2B workers who were not yet employed by the employer on the date the SPWD
was issued, and will not apply to H-2B workers who were already working for the employer on
or before the date of the SPWD, or U.S. workers who were recruited and hired under the original
job order. Seafood employers using staggered entry likewise may request SPWDs.

To reduce the burdens and save time for employers who have recurring temporary needs,
DOL will implement over time a new pre-filing process allowing an employer to “register” its
temporary need for a specific number of positions the employer needs and will continue to need.
Instead of having to prove temporary need each time the employer files an H-2B application, the
employer will submit an H-2B registration in the first year this process is implemented and the
registration will be valid for a period of up to three consecutive years during which the employer
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will benefit from the streamiined application process. The Department will also continue to
accept H-2B temporary labor certification applications for professional athletes, tree planting and
related reforestation, and professional/outdoor entertainers under the existing special
procedures.]

Conclusion

The Department will continue to focus on maintaining a fair and reliable H-2B temporary
labor certification process while enforcing necessary protections for both U.S. and nonimmigrant
foreign workers. To do so is good not only for workers but also for the law-abiding employers,
including those who most participate in this capped visa program, including our nation’s seafood
employers. The Department has worked hard to prepare robust guidance for employers to help
them navigate the new regulations, including a technical, dedicated Web page with Frequently
Asked Questions and other resources that explain the differences between the old and new
regulations, and guide employers on how to file their applications. In addition, the Department
published a number of Factsheets that help employers comply with program obligations. We
hope that these will significantly reduce the time and effort employers must invest to
successfully use the H-2B program. The Department is confident that as program users become
more familiar with these new requirements, overall program compliance will continue to
increase and any delays attributed to failure to follow the program’s rules will continue to
decrease.

Mr. Chairman and Members of the Committee, thank you again for the opportunity to
discuss the U.S. Department of Labor’s role in addressing regulatory issues related to the H-2B
program and its relevance to the seafood industry. Tlook forward to answering your questions.

The 2015 IFR does not include the regulatory provision authorizing DOL to create new special procedures, A
recent decision by the U.S. Court of Appeals for the D.C. Circuit held invalid such a provision in DOL’s H-2A
temporary agricultural worker program. Mendoza v. Perez, 754 F.3d 1002, 1024 (D.C. Cir. 2014).



36

Chairman VITTER. Okay. Thank you, Ms. Wu, and we will start
with our questions, and let me begin with you on one of the topics
you discussed directly, and that is private wage surveys.

Is it not correct that the new rule you were describing greatly
limits compared to past practice, greatly narrows and limits the
use of private wage surveys?

Ms. Wu. Senator, it is true that in December last year, we had—
our previous rule allowed significant use of private wage surveys.
That use was enjoined by a court in December of last year and the
court’s opinion lays out a great deal of reasoning, including con-
cerns about how private wage surveys might undercut wages and
some other reasons that, for example, surveys that use only entry-
level wages are not permissible under the law. They found that to
be a violation of the law.

At that time, we had to immediately suspend the use of surveys
because of the court’s order. However, with our new rule, we allow
surveys in limited circumstances. There are some, and again, it is
in keeping with the court’s order, we believe, where, for example,
an occupation is not well represented in the Occupational Employ-
ment Statistics.

We also specifically allow for State conducted surveys, and I
know this is a subject of particular interest in the seafood industry
because many States do this. There are some basic criteria in keep-
ing with the court’s order. For example, as I mentioned, you have
to look at average wages in an industry, not simply entry-level
wages. But, we believe that this may be an opportunity for many
in the seafood industry to take advantage of this provision. We ac-
tually—I was talking with some of your folks from Louisiana today
and we are putting out some assistance next week to explain to
people how they can use these surveys.

In the transition provisions, we also said that, for example, if you
already got your certification but you have not brought your work-
ers in and you are wondering, can I go back and get a new survey
wage, as long as it complies with our basic criteria, we put in a
provision to allow people to go back and adjust that wage.

Chairman VITTER. Well, Ms. Wu, as you know, there is a lot of
concern that the new system is too narrow and narrows the use of
these surveys way beyond anything that would be absolutely re-
quired or demanded by the court. What is your reaction to that cri-
tique, which I think is a fair one?

Ms. Wu. Thank you, Senator. I think we believe that the new
provisions are in keeping with the court’s order. I should note, the
State-provided surveys, frankly, we may be getting some criticism
from the other side that it may be going beyond what the court al-
lowed. So, there are many points of view on it.

But, I do think that this provision of State-provided surveys may
be an avenue that industries, particularly the seafood industry,
could take advantage of and have taken advantage of in the past.

Chairman VITTER. Does use of these State surveys allow for rec-
ognizing differences which exist from one local area to others with-
in the State?

Ms. Wu. Yes, Senator, it could. Obviously, it is up to the State
as to what level of detail is conducted in the surveys. They cer-
tainly could provide a survey where there are differences in local-
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ity. Obviously, with different sorts of tasks in the industry, they
would have different levels of wages. And, the Department is not
in the business of dictating how employers should pay their wage
or not. I know some employers, for example, use piece rate. They
will be able to continue doing so.

Chairman VITTER. Okay. And, Dr. Solomon, my understanding is
that in 2014, only about 2.77 percent of all seafood imports were
inspected. Do you think that percentage is adequate, and if not,
what does the FDA plan to do differently?

Dr. SOLOMON. So, the seafood safety system that I described dur-
ing my testimony is multi-faceted, so there are many components
of it. First, it is putting the Hazard Analysis Critical Control Point
regulations into place, which puts the burden on the processor to
produce safe product. Then, we have oversight by doing foreign in-
spections of them. Then, we also conduct inspections of HACCP
regulations by the importers.

So, the testing that takes place at the border is a verification ac-
tivity or a surveillance activity to try and find if there is any flaws
in the system and how it is working and to identify them and it
is verification activities.

So, we test at different rates a sampling. So, taking generic rates
for seafood, we test higher rates for certain products, certain com-
modities, higher risk areas in much higher rates than that because
we want to have additional verification for those particular aspects
which pose the greatest safety concerns.

Chairman VITTER. I understand all of that. I did not mean to
suggest by my question that you just do one thing, you just stop
2.77 percent at the border and test it. So, as part of that overall
effort, do you think the net inspection rate of 2.77 percent is ade-
quate?

Dr. SoLoMON. Examination at the border as a verification activ-
ity at the various rates we do, we think is a viable control measure
in light of all the other measures that we have in place.

Chairman VITTER. So, you have no plans to increase it?

Dr. SoLoMON. With the resources we currently have, we would
not just increase sampling testing. If the agency had additional re-
sources, we would focus on all the aspects of the framework, the
regulatory structure that I described.

Chairman VITTER. Why would you increase it if you had more re-
sources?

Dr. SOLOMON. Greater oversight and greater confidence in how
the system is working. We would do more foreign inspections. We
would do more importer examinations. But, once again, not on a
universal basis, on a risk basis, on the products——

Chairman VITTER. So, the level you do now is not optimal?

Dr. SoLoMON. Uh, we think we actually have very few foodborne
illnesses associated with seafood products, but with more resources,
the agency could do more.

Chairman VITTER. Okay. I am just trying to understand. You are
suggesting it is adequate, but in the next sentence, you said you
would certainly do more with more money.

Dr. SOLOMON. So, it is a risk basis in terms of looking at the
products that are coming in. With additional resources, we could
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look at lower levels of risk. We are looking at the highest levels of
risk now.

Chairman VITTER. Doctor, certainly in the past, the following has
happened. A batch of actually tested and rejected seafood imports
has been simply shopped to another port of entry. What in your
overall system today categorically prevents that?

Dr. SOLOMON. So, we have a notification system, electronic notifi-
cation system. When we refuse an entry, that electronic notification
system not only notifies Customs and Border Protection, but all the
other FDA district offices and ports.

Chairman VITTER. And, so, how is that batch tagged indelibly so
that that notification is meaningful so that those other ports can
identify the same batch we are talking about?

Dr. SOLOMON. So, as you may be aware, we have been working
for many years to try and get a marking rule that would provide
that marking of the product. That is not in place yet, but right
now, we do notifications based off the data that we have of who the
importer is, what the commodity line is, and make sure that every-
one is aware about that shipment was refused.

Chairman VITTER. So, if they—so, there is not a set marking
rule, so if they change the packaging or any of the markings, they
could very possibly get away with what I am describing?

Dr. SoLoMON. The system is not foolproof, I agree with you, but
we do do notifications.

Chairman VITTER. Okay. Well, I mean, I would suggest that is
a bigger hole than simply saying it is not absolutely foolproof, but
we will pursue that.

Senator Shaheen.

Senator SHAHEEN. Thank you, Mr. Chairman.

Dr. Solomon, as I said in my opening statement, I am very con-
cerned that we are in the process of setting up a new program
under the Department of Agriculture to separate catfish out from
all other seafood and inspect them separately. I think it is duplica-
tive and it does not make sense.

So, I wonder if you could talk a little bit about the program that
has been operating under FDA, which up until now has had the re-
sponsibility for inspecting catfish. Can you tell us how it has func-
tioned and whether or not catfish consumption has posed a risk to
human health. Is there a reason why we should be setting up a
separate program?

Dr. SOLOMON. So, the last part of the question, catfish is not one
of the species that we particularly target as being a risky product.
It is not a product that is typically eaten or consumed raw. It is
cooked beforehand. It is not put into reduced oxygen packaging,
some of the other risk factors that may be associated with it. So,
we handle catfish under the same framework that I described be-
fore. We have both inspections, domestic inspections, foreign in-
spections, the HACCP controls in place that have been adequately
controlling issues associated with catfish.

Senator SHAHEEN. So, and just to be clear, it is not the FDA or
the Department of Labor or USDA that has set up this program
separately. It was Congress that did this in the farm bill. But,
there was not a safety risk to human health from catfish that trig-
gered this effort, is that how you would analyze the situation?
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Dr. SOLOMON. I am not aware of any specific safety hazards
unique to catfish.

Senator SHAHEEN. Thank you. And, I know it may be hard for
you to put a cost figure on the inspection of catfish under the FDA
Jurisdiction, that it may take you some time to come up with that.
It is my understanding that right now, the USDA’s catfish inspec-
tion program, it is estimated that it will cost about $14 million a
year to operate. So, I am going to ask you to take for the record
and try and get for this committee the cost of the inspection of cat-
fish under FDA jurisdiction, if you would.

Dr. SoLoMON. We would be happy to provide that back to you.

Senator SHAHEEN. Okay. Thank you.

Ms. Wu, I appreciate the fact that the Department is in a chal-
lenging position relative to how to make the H-2B visa program
work, given that we have not yet taken up comprehensive immigra-
tion reform, which would go a long way towards addressing this
challenge. But, in the meantime we do have small businesses in my
State, we heard from the Chairman in Louisiana, who are using
the H-2B program and are confused about how the new rules will
affect their business. So, can you talk a little bit about how you are
addressing outreach to those small businesses that are affected.

Ms. Wu. Absolutely, Senator. As I noted, we have a bunch of fact
sheets on our Web site. We are also doing some sort of webinars
and outreach next week to talk with people. We always—we have
frequent listening sessions. We recognize the use of this program
by small business. We are happy to answer any questions.

We have very detailed questions about, you know, if I already
submitted my application, what happens to me now. And, I think,
as I noted, for people who had already submitted their application
before this whole court case in April, they can just keep going
along. They got approved. They can keep going along, running the
program the way they were going to do it this summer. There will
be changes in the future.

For those who want workers before October 1, we put in a sort
of expedited process. As you may know, DHS administers the cap,
but the cap was hit fairly early this year. But, we continue to proc-
ess requests for labor certification, because there are some excep-
tions. So, we are happy to answer any questions. We are doing out-
reach to small businesses.

Senator SHAHEEN. And, so, when you advertise those webinars
that you are doing, do you notify the Small Business Administra-
tion so they can get it out to the Small Business Development Cen-
ters to share that with other businesses around the country? How
do you get the word out that you are doing those kinds of
webinars?

Ms. Wu. Well, first and foremost, we use the contacts list that
we have of the users of the program, because, obviously, the Small
Business Administration deals with many, many businesses who do
not even know what the H-2B program is.

Senator SHAHEEN. Right.

Ms. Wu. So, we really focus on the contacts that we have and
work with our colleagues at DHS and others to make sure that we
get the word out. But, if you have other suggestions or if you are
concerned about the employers in your State, we would be happy
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to conduct some targeted outreach there. We also work with many
of the associations who follow these regulations very closely. We
make sure we get the word out to them. And, we have regular lis-
tening sessions with them to hear about their concerns.

I will note the new comprehensive rule is an interim final rule.
We took comments on a similar rule in 2011-2012. We made some
changes, in part in recognition of the concerns of small business.
We are taking comments again and we very much welcome people’s
comments on how we can improve the program and make it usable
for them.

Senator SHAHEEN. So, just because I am still not quite clear, if
anybody has—if a company has applied for H-2B visas in the past,
would they get a notification of proposed rule changes, of various
outreach efforts that you are doing automatically because they are
on your list?

Ms. Wu. They should. They should. I will check with my oper-
ations people——

Senator SHAHEEN. Okay.

Ms. WuU. Yes, we do.

Senator SHAHEEN. Behind you, they are nodding.

[Laughter.]

So, hopefully, that means that any New Hampshire company
that has applied in the past will get those notifications.

Ms. WuU. Yes, that is our hope.

Senator SHAHEEN. Thank you very much.

Chairman VITTER. Thank you.

Next is Senator Ayotte.

Senator AYOTTE. Thank you, Chairman.

I wanted to follow up on the question that Senator Shaheen had
asked Dr. Solomon about the catfish program. As far as I can tell,
the U.S. FDA handles seafood inspections for all other forms of sea-
food, correct?

Dr. SoLoMON. That is correct.

Senator AYOTTE. And, so, there is no reason why you could not
continue to handle independently the inspection as you did before
Congress on its own created this duplicative inspection regime, the
inspection of catfish, which is actually a low-risk species, correct?

Dr. SoLoMON. We are currently, since that rule is not in effect
yet, we are currently handling all the catfish inspections.

Senator AYOTTE. And in the end, as I understand it—you know,
it has been interesting to me, we have nine GAO reports on this
topic, and those nine GAO reports actually consistently recommend
eliminating the newly created by Congress USDA program that, as
I understand—you would not know these numbers—but as I under-
stand, has already spent $20 million. Not one fish has been in-
spected. Obviously, the FDA has handled the inspection of seafood
for a long time. And, here we are in the Congress going to—already
spent another, you know, USDA, trying to stand up duplicative in-
spection, already spent $20 million on it, and as Senator Shaheen
mentioned, it is going to cost USDA, the estimate is, $14 million
a year to continue doing what you already do quite well.

So, I do not know if you have had a chance to look at these GAO
reports. Have you?

Dr. SOLOMON. Not nine of them, but I have read some.
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Senator AYOTTE. And, do you agree that you can handle the in-
spection of catfish, that we do not really need another office to in-
spect catfish?

Dr. SoLoMON. The program has worked effectively as far—from
FDA'’s perspective.

Senator AYOTTE. Right. So, this is a great example of government
run amok, truthfully, because the notion that we already have the
FDA doing its job inspecting seafood, and to carve out just catfish
so that we can spend millions of dollars more to have the USDA
have another office inspecting catfish, which you are already doing
quite well, for one species of fish—you know, these are the kinds
of things that I think people look at Washington and they say,
what are you all doing down there?

So, I really hope, you know, that we will have some common
sense on this and allow you to continue to do what you have been
doing historically rather than creating another—continuing to
plunk millions of dollars into a duplicative program.

I also wanted to follow up, Ms. Wu, on the H-2B issue. I share—
obviously, I serve in New Hampshire with Senator Shaheen, and
what I have heard in New Hampshire, many of our seasonal busi-
nesses depend on these workers. In fact, in Portsmouth, Nashua,
Laconia, they had the most H-2B visas granted. But, the abrupt
breaks and a burdensome process, especially for smaller business,
have been very, very difficult. So, when are we going to make sure
that we are not in the same position we were this year as we look
to the application process next year, you know, given that this is—
people have to plan on what their workforce needs are?

Ms. Wu. Thank you, Senator. It has been frustrating, I know. It
has been frustrating for us trying to run a program. I am sure it
has been frustrating and frightening, frankly, for a lot of small
businesses when these abrupt court decisions come along and halt
us from doing something we have been doing in the program, make
us suspend this. I mean, it has really been very difficult.

That is why we asked for a stay with the court order so we could
keep running the program this spring, and now we have issued
comprehensive rules—even though the Department of Labor be-
lieves we have the authority to do this on our own, because of the
legal challenges, we jointly issued these regulations with DHS. So,
I think we feel like we are at least insulating ourselves from that
level of legal attack. Unfortunately, we do continue to see attacks
from all sides on this program, but we hope that brings some cer-
tainty and stability. And, we also are trying to include some provi-
sions that will make things easier over the long run for businesses
using this program.

Senator AYOTTE. Well, I really appreciate that, because just the
feedback I have gotten from businesses in New Hampshire on the
program is that under the administration, it has become more com-
plicated, more difficult, more paperwork, and as I look at the new
H-2B interim and wage final rules that were issued on April 29,
it is more than 100 pages, and I see the burden on employers in-
creasing. So, I hope when you look at this that we need to decrease
the burden on employers, not create more paperwork, especially
when many of them, as you know, this is something that they do
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every year and they have been in the program already. So, thank
you for being here today.

Chairman VITTER. Thank you.

And next, we will go to Senator Cantwell.

Senator CANTWELL. Thank you, Mr. Chair.

Dr. Solomon, I wanted to ask you about Russian pollack. Last
fall, I sent a letter, led by my colleague, Senator Murkowski, to the
FDA Commissioner Hamburg requesting to fix this labeling prob-
lem. The FDA has authority to change the acceptable market name
of product from pollack, and not just Alaska pollack. The change
would prevent Russian pollack from being labeled as United States
Alaskan pollack. So, we requested that the FDA make this change
in September and now it is May of 2015. So, do you agree that the
term “Alaskan pollack” would give consumers the impression that
the product is from Alaska?

Dr. SOLOMON. So, the determination about the species naming is
handled by our Center for Food Safety and Applied Nutrition. They
have what they call a seafood list. I know that your submission—
that issue is before that group. They look at both the species name,
they work with fish taxonomists and look at the DNA sequencing
that talks about these different species, and I know they have that
issue under review.

Senator CANTWELL. And, so, when will we hear about that deci-
sion?

Dr. SoLoMON. I know they are actively working on it. I do not
have that. We will be happy to try and get back with you.

Senator CANTWELL. Okay. Do you think, in your view, is the Rus-
sian pollack industry a sustainable fishing industry specifically—
scientifically, I guess I would say?

Dr. SOLOMON. So, I do not think I am qualified to speak on that.
We look at fish from a food safety perspective and we are not, you
know, related to the trade issues or other issues associated with it.

Senator CANTWELL. Well, I think we see things, obviously, about
it. They are known for labor issues. Just last month, a Russian pol-
lack catcher/processor vessel sank in the Bering Sea. Only 63 crew
members survived. Sixty-nine were lost. Forty percent of the crew
were—they are illegally from countries like Burma, Ukraine, Lat-
via. And, so, these lives are being lost because of lack of training
and survival skills, and then consumers are seeing a product that
is labeled Alaska and is not really Alaskan pollack. So, we hope
that you will get a decision through the FDA about this and look
at both the way the industry is operating and the right that con-
sumers have to understand this product. Thank you.

Thank you, Mr. Chairman.

Chairman VITTER. Okay. Thank you both very much. We will ex-
cuse you and call up our second panel of witnesses. As they get sit-
uated, I am going to go ahead and be introducing all three of them.

We are really pleased to be joined by Dr. Mike Strain, the Com-
missioner of the Louisiana Department of Agriculture and For-
estry, who was elected to that position in 2007, sworn into office
in January 2008. Dr. Strain holds a Doctorate in Veterinary Medi-
cine from LSU and opened the Claiborne Hill Veterinary Hospital
in Covington soon after he received that degree.
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We are also joined by Mr. John P. Connelly, President of the Na-
tional Fisheries Institute, America’s leading trade association advo-
cating for the full seafood supply chain. John was Chairman of the
International Coalition of Fisheries Associations and a board trust-
ee of the Marine Stewardship Council and is currently a board
member of the International Seafood Sustainability Organization.

And, we are also joined by Mr. Frank Randol, President of
Randol, Incorporated. Frank is a seafood processor from Lafayette,
Louisiana. He has over 40 years of experience in the industry and
also owns Randol’s Restaurant in Lafayette, Louisiana.

Welcome to all of you, and we will start with Dr. Strain.

STATEMENT OF MIKE STRAIN, D.V.M., COMMISSIONER,
LOUISIANA DEPARTMENT OF AGRICULTURE AND FORESTRY

Dr. STRAIN. Thank you. Good afternoon, Chairman Vitter. Thank
you very much for the opportunity to come here and speak today.
My name is Dr. Mike Strain. I am the Louisiana Commissioner of
the Department of Agriculture, Forestry, and Aquaculture. I am
tesltifying today on behalf of the Louisiana Department of Agri-
culture.

State Departments of Agriculture are responsible for a wide vari-
ety of programs, including food safety, combating the introduction
and spread of plant and animal diseases, and fostering the eco-
nomic vitality of our rural communities. Our department oversees
all agriculture activities within the State, including the markets for
products produced by our farmers, and especially what we are here
to talk about today in seafood, in the crawfish industry, which falls
under my purview.

First of all, I would like to thank Ms. Wu and other members of
the Department of Labor for allowing us to come and visit with
them on March 23 about this issue and have a very open and frank
discussion.

Also with me today is the Director of the National Association of
State Departments of Agriculture, which I am a Vice President, Dr.
Barbara Glenn. My statement is also consistent with the position
of the National Association of State Departments of Agriculture,
representing commissioners, secretaries, and directors across all 50
States and four Territories, in the development, implementation,
and communication of sound public policy and programs which sup-
port and promote American agricultural industry while promoting
and protecting the environment and our consumers.

In order to feed our increased U.S. population, we must have a
stable agricultural labor supply. The ability of seasonal businesses
to keep their doors open and retain their full-time U.S. employees
relies upon having successful peak seasons to offset the rest of the
year when business is slow. During their busy seasons, companies
must supplement their permanent staff with temporary seasonal
employees. Employers spend thousands of dollars and hundreds of
hours in their efforts to fill these positions.

Unfortunately, even in today’s tough economic climates, there are
not enough local workers available to fill all the temporary sea-
sonal positions, and efforts to obtain U.S. workers to relocate for
temporary seasonal employment have not been successful. As a re-
sult, businesses must utilize the H-2B guest worker program to
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find seasonal workers and workers for their peak workforce needs.
The H-2B program is vitally important for many industries, includ-
ing forestry, nursery, landscaping, outdoor amusement, restaurant
an}:l hospitality, tourism, livestock, horse training, sugar, and many
others.

In Louisiana, the seafood industry, which includes crawfish,
shrimp, crabs, oysters, and catfish, is in a critical situation because
seafood processors traditionally cannot fill their temporary or sea-
sonal vacancies with U.S. workers. Many of these businesses are lo-
cated in rural areas that simply do not have sufficient populations
to supply their extra workforce needs. Additionally, many who are
willing to work want full-time, year-round jobs. Indeed, many of
the jobs in these locales that are year-round and are full-time de-
pend on the various processors operating for their own jobs and
business operations.

In 2014, Louisiana hired 5,546 H-2B workers. For each H-2B
worker, it is estimated that 4.64 American jobs are created and
sustained.

Over the last ten years, Louisiana has seen many natural chal-
lenges to the agricultural sector of our economy, with Hurricanes
Katrina and Rita, floods on the Mississippi River, spilling water
through the spillways into the Atchafalaya Basin, and drought. The
H-2B regulations released on April 29, 2015, by the U.S. Depart-
ment of Labor and the U.S. Department of Homeland Security
could impact an already fragile industry’s economic competitive-
ness.

The seasonal industries have had to weather several years of reg-
ulatory instability. The H-2B wage rule that the Department of
Labor adopted on January 19, 2011, imposed a new, untested wage
determining methodology that would significantly increase costs for
small and seasonal small businesses. After being blocked by Con-
gress in April 2013, the DOL issued an interim final rule that in-
cluded the same methodology for setting wages, but recognized the
importance of State wage surveys. Unfortunately, the new rule re-
leased two weeks ago is virtually identical to the rule that was
blocked by Congress, causing additional obstacles for employers in
the program.

In December 2014, the Department of Labor announced that it
would no longer allow the private wage rate surveys that were de-
veloped by many State Departments of Agriculture, including Lou-
isiana. My staff has spent countless hours gathering information to
accurately depict the current wages that the industry is paying in
our geographic location. This action forced employers into accepting
higher prevailing wages that are not representative of the wages
that are being paid domestically.

To make matters worse, the H-2B worker caps have already
been exceeded and now many seafood processors have not received
the workers that they need. Seafood processing has already begun
early in the spring, and with the crawfish industry especially, it is
time sensitive. These actions have a negative impact on the seafood
industry and related commerce sectors, such as restaurants, et
cetera.

Two months ago, the LSU Ag Center conducted a rapid economic
analysis of the recent H-2B policy changes from the U.S. Depart-
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ment of Labor for the Louisiana seafood industry. The assessment
was conducted in response to potential changes in the cost and
availability of labor stemming from a mid-year cap on H-2B per-
mits and the Department of Labor announcement that it would no
longer accept the private wage rate surveys. Results indicate that
for every one dollar of employee compensation created by the sea-
food preparation and packaging industry in Louisiana, employee
compensation increased by $2.06 across all sectors of the Louisiana
economy. This includes the original one dollar of employee com-
pensation created by the seafood preparation and packaging indus-
try plus $1.06 of induced multiplier effects across all sectors of the
economy.

Total income generated by H-2B visa workers in the Louisiana
seafood industry is estimated between $36 and $43 million. Based
on the assumption of $35 million in revenue, the loss of this rev-
enue for any given number of firms would lead to a total reduction
in labor income across the entire Louisiana economy, eventually
leading to a number of companies closing. The economic impact of
two processing facilities closing is $5.3 million, and with five firms
shutting down, $13.3. Louisiana has already faced a number of
processing facilities closing due to hurricanes and oil spills and the
industry simply cannot be sustained without a stable workforce.

I am certain that not only is the seafood industry in Louisiana
impacted, but the entire United States seafood industry will be af-
fected by these actions. Our markets are subject to particularly
fierce competition from abroad. For example, the Chinese have
been extremely aggressive in trying to corner the U.S. crawfish
market. This predatory practice and behavior began in 1993 and it
has continued. The Chinese presently control over 50 percent of the
market and are poised to capture even a larger market share if our
producers are put at a further competitive price and labor dis-
advantage.

Without temporary H-2B guest seasonal workers to process sea-
food, Louisiana seafood processors would shut down, eliminating
the primary market for our fishermen and our farmers to sell their
catch. As a result, foreign seafood would gain a stronger foothold
in the U.S. market and our fishermen and farmers who produce
and harvest crawfish, shrimp, crabs, oysters, and catfish would be
devastated and a key segment of the Louisiana economy crippled.

Once we lose the processors, we would not be able to depend on
them coming back in future years. Therefore, the losses because of
the processors scale back and do not have the ability to operate
during the season will have irreparable and bad repercussions now
and in the future.

The short-term consequence of an immediate expulsion of this
vital segment of the workforce will cause a production crisis in a
wide variety of seafood processing, field and nursery crops, sugar
processing, forestry, livestock, restaurant industry, and others.
This would leave the United States and our State of Louisiana no
alternative but to import many food products from countries with
surplus foreign labor. This is unacceptable. We must do everything
in our power to grow and support America’s jobs and economy.

We are asking for your help. We must streamline and expedite
the H-2B process. We need a working system without overburden-
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some rules, unrealistic time tables, and outright road blocks. Ne-
glecting the labor needs of agriculture will raise the costs of pro-
duction in a way that harms farmers, fishers, and industries
throughout America.

I appreciate your time and encourage you to work with us to find
workable solutions, ways that we can facilitate rather than making
it so difficult to where our processors and our industries cannot op-
erate. Where we are at currently, we have a large crawfish harvest
and we do not have enough peelers to process it and that puts us
in a severe economic state, and I am sure Mr. Randol will address
that, as well.

Thank you.

[The prepared statement of Dr. Strain follows:]
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Loursiana DEPARTMENT OF AGRICULTURE & FORESTRY

COMMISSIONER:

Sepats Committes an Small Busingss and Entreprenedrship to discuss the "impact of Federal Labor and
Safety Laws on the U.S. Seafood thdistry”

May §, 2015

Statement of Mike Straiy, DYV
Commissioner, Louisiana Department of Agriculture.and Faresity

Guod afternbon; MP. Chalrman, My name Js D Mike Steain and 1 2m the Cammiésiénef ofthe Louisiana
Deépatment o Agriculture and Forestry. L am testifying today on behalf the Louisiana Deprtmentof
Agrictiture 4t Forestry State departments of agriculture are résponsible for'a wide range of srograms
incfudirigfood safory; combating the introduction and spread-of plant and animal diseases, and fostering
the ecariomic vitality of our rural communities, My Department also oversees sl agricultural acuvities
Within-the State, inciuding the markets for products produced by 'our farmers. The sctiviliss'sf the
crawfish industry 2lse fall under my purview.

My statement is also consistant with the posiion of the National Association of State Departments of
Agriculture [NASDAL NASDA repiesents the commissioners; secretatiss, anid direciorsof the state
departments of agriciiiusi inall filty states and four territories in the developrient, implementation;
ahiEommuRication of sound publie palicy and programs which support and promote the Arerican
agricultural industry, while protecting consuroers and the ghvirorment.

norder to feed vur increased WS, population; we rust have a stebie ageicaluml labor sugply The
abiltity of seasonal businesses to keep their doors ppen and retain thelr full- e LS employees relies
upon having successful pesk seasons to offset the rest of the vear when their busiessisslow. During
theif Busy soasons; comparies must supplement their perfranent stath with temporaiy seasonal
employeus. Empioyers spend thousands of daliars aid hundreds of hadrs in their effors to Bl thess
positions. Unfortunately, even intoday’s tough seanbmic climiate, there ave not enpugh lotal workers
availabie to fill all the temporary seasonal positions, dnd éFarts to obtain U.S: workers 1o relocate for
tempotary and seasonal employment have not been successtul. - Ava-result; businesses often niist
wiilize the H:2B guest worker program to find seasonal workérs and workers for theif peak workforce
needs,

The H-28 program is vitaily important for many industries including forastry, nursery, laidscaping,
outdecr anisement; restaurant and Rospitality, tourism, Tvestockand Horse training, sugéar and many
others. fn Loulsiana, the seafood industry, which includes crawfish, shrimp, crabs, oysters and catfish, is
n-acritics! situation because sesfood provessors tfadit?oxxé!%y cannot fill their teniparary of seasonaljoby
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VECINCIES with U.S. workers. WMany of these busivesses ave located in ruralareas that simply donot
have sufficient populations to supply their extra workforcs needs. Additionally, many who are ‘w&ﬁ‘ng to
work want ful time; vear round jobs. “Indeed, many of the jobs in those jocales that are year round aid
fiill time depend on the various food procesidrs operstions for their own jobis and business operations
to-beable to operate. In 2014, Lovisiana hited 5,546 H-28 workers, Foreach H:2B worker it
estimated that 4.64 American jobs are created 8nd sustained.

Dver the last ten years, Louisians has seen many riatural challenges to the agricultural sectorof our
economy with Hurricanes Katrina and Rita, flocds on thie Mississipp River that reqtired the release of
water through the spiliways nto the Atchafalaya Basin, ant a drought. The H-JB regulations, released
on April 29, 2015, by the'th 8. Department of Labor (DOL}and the S Department of Homeland
Security, could impact an already Fragile industry's economic competitiveness:

The seasonal industries have had 1o Weather several years of regulatory instability, ‘THe +#:28 wage rule
that the Diepartment of tabor adopted on January 19, 2011 imposad 2 neWw untested wags
determination methodology that would significantly increase tosts for small and seasoial smalf
businessas. After bemg biocked by Congress, in April 2013, the DOL issued an snterem final rile that
inclided the same methodot ogy for setting wagas, hut recognized the importance of state wage
surveys: Unfortunately, the new rule, releaset two weeks ago; Is virtually identical o the rule that was
b!ecked by Congress causing additional ahstacles for employers inthe program:

in December of 2014; the DOLannounced that it would no longerallow Private Wége Rate (PWR}
surveys that were developed by many state departments of agriculture, including the Louisiana
Department of Agriculture and Forestry. My staff has spent countiess hours gathermg mfsrmatmn o
accurately depict the current wages that the industry is paying in ourgeographic locations. Th;s action
forced employers Into accepting higher prevailing wages that are not representative of the wages that
are bemg paid domastically,

To make mattérs worse, the H:-28 warker caps have already been exe ceedad and many seafood processor
appiications have been delayed even with early submissions. Seafood pmcessmg already began inthe
early spring and with the worker caps reached, this will trickle down to other agriculture industries that
utilize the program.

These actions will have a negative impact on the seafood industry and the refated commerce sectors
such as restaurants, efe. Twa mionths ago, the LSY AgCenter conducted arapid gconamic analysss of
recent H-28 policy changes fram the US DOL for the Louisiana seafood industry. The asgessment was
conducted in response to potential chianges in the cost and availability of labor stermy ming from a itig
year cap-on H-28 permits and the DOL anfiouncemant that it would no Qnger aliow Private Wage Rate
(PWR} surveys. Results indicate that for every ane dolfar of employee compeisation created by the

2




49

seafood preparation and packaging industryin Louisiana, employee compensation increased by $2.06
across all sectorsof the Louisians sconomy. This includes the original §1 of emplovee compensation
created by the ssafood preparation and packaging industry plus an additional $1.06 of inducad
multiplier effects acrossall sectors of the state economy. Totalincome generated by H-2B visa workers
in Lowisiana seafood industry is substantial and fanges from $36 million to $93 million in the State of
Louisiana,

Based on the assumption of 535 million in revenue, the loss of this revenue for any given number of
firms would lead (6 total reduction in labor intome across the Louisiana stonomy, sventially iéadin‘g to
‘companies closing. The economic impact'of twe processing facilities closing 5.55.3 millive and with five
firmis shutting down, $13.3 milion. Louisiana has already faced & number of précassing facilitias tlosing

due to-hurricangs arid oif spifls; andl thi industry simphy cannot sustain without a stable workforcs, Lam

certain that notonly is the seafaod industey in-Louisiana impacied; but the entire United States seafaod
industry will be affected by these latest actions of the DOL.

Qur markets are subject 1o particularly figrce competition from abroad For example; the Chinese have
been extremely aggressive i trying ta comnér the ULS: trawfish market. This predatory behavior began
%1993 and has continued unabated. The Chinese presently control over 50% of the market and are
poised to capture gven more miarket shares if our producers are put at a further compatitive grice
disadvantage, or are put out of business, 2% # result of the DOL H-2B riles,

Without temporary H-28 guést seasonal Workers to provess seafaod, Louisiana’s seafood processars
would shut down, eliminating the primary matket for our fishermien and farmers té sell their cateh. Asa
result, cheaper foreign seafood would gain a stranger foothold In the U.5: market and our fshefmenand
farmers who produce and harvest crawfish, shrimp, crabs, oysters and catfish would be Gevastatedand
a kay segment of the Louisiana ecohemv would be'crippled~-lost to our econgomy: ‘Once we l0se the
processors, we would not be able to depend o them coming back in future yesrs. Therefore, losses
berause processors scale back ordo not operate at all this season will have irreparable and bad
repercussions how and inthe future.

The 'short term consequénce of an immediate expulsion of this vital segment of the workiorce would
¢ause 3 production erlsis in a wide range of seafaot procéssing; field'and nursery crops, sugar
processing, forestry, livestock and the restarant industry, to name a few, This would leave the United
States and our State of Louisiana no alternative but to Import many food products fram countries that
have surplus fartm labor. This I8 Unacceptable and we niust do everything inour powerto grow and
support America’s jobs and economy,

We are asking for your help. We must streamtine and expedite the H-B process. Weneed'a working
system without overly bu;"demame fules, unrealistic timetables, and outright roadblocks, Neglecting
thelabor needs of agriculture will raise the cost of production it & way that harms fisherman; farmers
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and industries throughout America. Mr. Chairman and members of the committee, | appreciate your
time and encourage you to work with us to find workable agriculture fabor solutions that continue ta
support our fisherman, our farmers, our small businesses, our economy and provide valuable products
to' the natiohs consumers.
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Chairman VITTER. Thank you very much, Dr. Strain.
We will now go to John Connelly. John, welcome.

STATEMENT OF JOHN P. CONNELLY, PRESIDENT, NATIONAL
FISHERIES INSTITUTE

Mr. CoNNELLY. Thank you, Chairman Vitter, for inviting the Na-
tional Fisheries Institute to present our views today. Our com-
ments will include a brief introduction, the importance of H-2B
visas to seafood processors, the economics of the American seafood
industry, and the U.S. seafood safety system and its results.

NFTI is the nation’s most comprehensive trade association. Our
members include harvesters, like those on “Deadliest Catch,” to im-
porters who enable us to enjoy seafood from around the globe, to
processors who put fish in a form that consumers recognize, to re-
tailers and restaurants. We do represent all geographic regions,
and we were particularly proud to have had the late Louisiana sea-
food leader, Mike Voisin of Motavatit Seafood in Houma, as our
Chairman.

On H-2B visas, a functioning H-2B system is essential to sea-
food processors. Senator Mikulski captured many of the Senator’s
concerns in her letter to Secretary Johnson last week. Quote, “The
lack of available temporary foreign workers has caused chaos
among businesses in Maryland that depend on the H-2B program.
More than 40 percent of Maryland’s seafood processors have been
unable to get the workers that they need for the 2015 crab season.”
I think Dr. Strain pretty much said it all, and I think that is reflec-
tive of the rest of the seafood community in the U.S.

On economics, seafood is the most globally traded food com-
modity. That benefits our fishing communities, as we send high
quality and bountiful American seafood to Northern Asia and
throughout Europe. Trade also benefits the more than 525,000
Americans that process, distribute, and sell imported seafood.
Those jobs are found in nearly every State and are an important
reminder that trade benefits the U.S. not just when we export.

Seafood trade also benefits farm States in two ways. About 18
percent of all soy goes into fish farms, many of those fish farms in
Asia. And, two, the countries to which American farmers increas-
ingly seek to send our ag products are countries that export seafood
to America. We cannot expect to open Asian markets to U.S. pork,
beef, poultry, corn, dairy, and soy if we shut off access to our sea-
food markets.

To seafood safety. NFI has been a long and strong supporter of
seafood safety in word and deed. NFI has worked closely with aca-
demia and regulators to understand how to best implement
HACCP. NFI joined you, Mr. Chairman, as an early and strong
supporter of FSMA. And, NFI works with the Alliance for a Strong-
er FDA to urge Congress to appropriate the needed resources for
the agency to meet its statutory obligations.

As Dr. Solomon aptly and fully described the HACCP system, I
will not duplicate that extensive discussion.

I will close, though, speaking to results. Results, after all, are
what matters. The fact is, the Centers for Disease Control analyzed
and reported illnesses from all foods. Over the five-year period end-
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ing in 2010, CDC found that 141 of 122,000, that is, 0.001156, or
0.12 percent of illnesses were caused by imported seafood.

Most of us love baseball. It is a great day to go down to the Nats
game. But, we recall going to the games with our dads, clutching
that mitt, and hoping to catch that foul ball. Unfortunately, we
often came home crestfallen because we rarely, if ever, did, because
the chance of catching a foul ball is the exact same as becoming
sick from imported seafood, 0.001156, or 0.12 percent.

As an example of the effectiveness of the FDA, and again, while
the hearing focus is not on the USDA catfish program, I did want
to acknowledge the leadership of Senators Shaheen and Ayotte and
others on this committee in working in a bipartisan manner to
eliminate a program that USDA’s own risk experts have said will
not improve public health, primarily because the FDA regulation of
catfish, both domestic and imported, has reduced illnesses to less
than two per year. That is a safe product.

It is because of the stringent requirements of HACCP, a system
required for both domestic and imported seafood, a system that re-
quires problems to be fixed thousands of miles away from America
and not caught at the border, that Congress acknowledged and ex-
empted companies in seafood HACCP compliance from some of
FSMA’s key provisions. NFI agrees with Congress’ determination.
The safety of domestic and imported seafood is excellent.

Thank you.

[The prepared statement of Mr. Connelly follows:]
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Statement of John Connelly
President, National Fisheries Institute

United States Senate Committee on Small Business and Entrepreneurship
“Impact of Federal Labor and Safety Laws on the U.S. Seafood Industry”

May 6, 2015

The National Fisheries Institute (NFI) appreciates the opportunity to appear at today’s
hearing on the “Impact of Federal Labor and Safety Laws on the U.S. Seafood Industry.”

Before discussing seafood safety, on behalf of the roughly 300 NFI member companies, |
would like to thank Senators Vitter and Shaheen for the panel discussion on the recent released
H-2B regulations. These regulations released by the Department of Homeland Security and the
Department of Labor (DHS and DOL) will make the program more costly and complicated for
small businesses to hire workers for seafood processing. Instead of issuing commonsense
reforms, DHS and DOL sought to issue almost an identical rule as they released in 2012, which
has met objections from Congress, stakeholders, and has been blocked in federal court. It is
important that Congress pass legislation that creates a predictable and reliable H-2B program.

National Fisheries Institute and Its Engagement in Seafood Safety

The National Fisheries Institute has been the leading voice for the fish and seafood
industry and America’s largest seafood trade association for nearly 70 years. NFI promotes high
quality and sustainable seafood as the daily protein food choice for feeding American families.
NFI members span the entire seafood value chain --- from Alaska vessel owners, Pacific
processors, Midwest importers, East Coast clam harvesters, Southern shellfish producers, to
national distributors and seafood restaurants --- all with a common goal of providing nutritious
and wholesome seafood meals to American families, while adhering to the highest standards of
food safety.

NF1 and its member companies have had a long record of positive engagement on both
food safety and economic integrity. NFI has worked with the Food and Drug Administration to
meet the requirements of the FDA Hazard Analysis & Critical Control Points (HACCP) system
for the production of seafood products from both domestic and international sources. As
discussed in greater detail below, HACCP is a comprehensive, science-based system of hazard
contro} designed to eliminate food safety risks at their source, instead of relying solely on
inspection and testing of the finished products to verify food safety. NFI members’ engagement
on these issues goes back to the establishment of the seafood HACCP program in 1997, and will
continue going forward.

In addition:

= NF1 was an early supporter of the Food Safety Modernization Act (FSMA),
the most comprehensive food safety reform legislation in decades.
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= NFI is a member and former board director of the Alliance for a Stronger
FDA, and as such supports increascd appropriations for FSMA
implementation and FDA enforcement of FSMA requirements.

= NFI members are also members of the Better Seafood Board, an association of
companies each of which pledges to abide by federal prohibitions against
mislabeling, short-weighting, and other illegal practices that cheat NFI
companies and the consumers they serve.

With this engagement in mind, NFI offers the following thoughts on the unparalleled
nutritional value of fish, the benefits to the national economy provided by NFI member
companies and their suppliers, and the food safety profile of both imported and domestic seafood
products.

Health Benefits of Consuming Seafood

Seafood provides a variety of essential nutritional benefits that in some cases are
available in fish and nowhere else. Seafood is a nutrient-dense food that is an excellent source of
protein, vitamins and minerals. Specifically, fish are one of the best sources for long-chain
omega-3 fatty acids DHA and EPA, which are essential in the prevention or mitigation of
common, chronic diseases as well as in reducing the risk of heart disease in adults. As such, it is
no surprise the 2010 Dietary Guidelines for Americans recommend consuming at least 8 ounces
of seafood per week.

Fish are excellent sources of EPA and DHA. Numerous recent, large-scale studies have
demonstrated the importance of EPA and DHA for pregnant and nursing women and their
children, and especially in fetal and early childhood neurodevelopment. The Joint Food &
Agriculture Organization (“FAQ”) and the World Health Organization (“WHO”) of the United
Nations determined in 2011 that the real risk of seafood to women and their babies during
pregnancy is not eating enough fish.!

On this point in particular, scientists from government and universities, and healthcare
professionals have all concluded that for moms and moms-to-be, and their babies, the overall
benefits of this level of seafood consumption outweigh any risks. Dr. Stephen Ostroff, M.D.,
Acting Commissioner of Food and Drugs Administration, explicitly stated the need for pregnant
women and young children to consume seafood:

For years many women have limited or avoided eating fish during
pregnancy or feeding fish to their young children. But emerging science
now tells us that limiting or avoiding fish during pregnancy and early
childhood can mean missing out an important nutrients that can have a
positive impact on growth and development as well as on general health.

! http://whglibdoc.who.int/trs/who_trs_916.pdf.
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Economic Impact of U.S. Agriculture Export Products and the Seafood Industry

Since the nation’s earliest days, the food industry has been central to U.S. economic
health and a driver of other, related industries, such as waterborne and highway freight
transportation, restaurants, and hospitality and fodging. The seafood industry contributes to the
American economy in three important ways:

1. Harvesting and processing of fish caught in U.S. waters;

2. Trade of seafood that is transformed in American processing operation into
meals Americans enjoy (including the hundreds of millions provided to
American consumers by NFI members); and

3. Fish meal and related products that are used as ingredients in aquaculture and
livestock production and as additives in food and even medical products.

First, the direct economic benefits of seafood for the American table are significant. The
U.S. seafood industry encompasses a full supply chain of economic partners. From harvesters on
the water, to exporters and importers arranging for global trade, through secondary processors
adding value and putting fish into a recognizable product, to retailers and restaurant groups, the
industry represents a variety of related and interdependent businesses.

The Department of Commerce’s economic analysis states that the seafood industry
generates over 1,270,000 jobs in the U.S. with a sales impact of $140,660,993,000.% Of those
jobs, U.S. harvested seafood creates 744,850 jobs. These jobs are the fishermen and women
following traditions started by the nation’s earliest settlers and working their craft from
Louisiana to Alaska, and now extending to fish farming from Maine to California.

Department of Commerce’s economic analysis also states that imported seafood creates
another 525,291 American jobs, or about 4 in every 10 American seafood jobs.” Imported
seafood also generates about 64% of the sales of the seafood industry and creates about 56% of
the value added to fish in the United States. These seafood imports support American processing
jobs from Seattle to Portsmouth to Buhl to Denver to Brownsville to Miami,

Lastly, there is an important but little-noted connection between U.S. agricultural exports
and imported seafood. In particular farmed fish and shellfish that is raised overseas uses U.S.
fish meal, soybeans and soybean products, and other farm products. In 2014, American farmers
exported a record $152.5 billion of food and other agriculture goods to consumers worldwide.*
According to the U.S. Department of Agriculture (USDA), every $1 billion of these exports

2 National Overview U.S. Summary Management Context. NOAA Fisheries, 2012. Web. 29 Aug. 2014.
http://www.st.nmfs.noaa.gov/Assets/economics/documents/feus/20 12/FEUS2012_NationalOverview.pdf.

3 Understanding the Commercial Fisheries and Recreational Fisheries Economic Impact Estimates.
NOAA Fisheries, 2012. Web. 29 Aug. 2014,
<http://www.st.nmfs.noaa.gov/Assets/economics/documents/feus/2012/Understanding_fisheries_economi
c_impact_estimates.pdf>.

* http://blogs.usda.gov/2015/04/10/removing-barriers-to-agricultural-trade-ensures-us-products-can-
thrive-in-foreign-markets/.
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supported 6,800 American jobs.> U.S. agricultural exports have been farger than U.S.
agricultural imports since 1960, generating a surplus in U.S. agricultural trade. This surplus
helps balance the deficit in nonagricultural U.S. merchandise trade.

International trade — and the role of the American farmer in that trade — are at the top of
the Senate’s agenda right now, with consideration of Trade Promotion Authority. One of the
universally embraced objectives of TPA is opening new markets for American farmers and
knocking down barriers to agricultural products. In light of that, it is critical to understand that
the Pacific Rim nations that often supply seafood to American consumers are also nations that
increasingly welcome our pork, beef, soybeans, poultry, and dairy. The truism that trade is a
two-way street is more apt today than ever before, and U.S. trade policy must reflect that.

Food Safety
The Food Safety Modernization Act

Any discussion of food safety must begin by recognizing the significant reforms put in
place by Congress in the Food Safety Modernization Act in 2010. NFI was an early supporter of
FSMA and appreciates the support of the Chairman as an original cosponsor.

The legislation is characterized by its “preventive controls” approach, which requires two
things. First, it requires the regulated industry to develop and implement preventive control
plans tailored to the challenges that the particular food item presents all along the supply chain.
Second, this approach obligates FDA to implement a risk-based inspection strategy. Congress
recognized, when considering FSMA, that blanketing FDA resources equally over every food
and every facility is not only a waste of tax dolars and enforcement assets, but actually
increases the risks.posed by the complex and varied U.S. food industry. The preventive controls
approach Congress adopted is modeled on concepts learned through two decades of Seafood
HACCP development and implementation. When it enacted FSMA, Congress ratified the food
safety approach that has been in place for domestic and imported seafood since 1998.% Congress
felt that Seafood HACCP was such a success that it exempted from the preventive controls and
related foreign supplier verification requirements for companies in compliance with Seafood

HACCP.

The Food and Drug Administration Seafood Inspection Program — Hazard Analysis & Critical
Control Points

It is important to emphasize that all seafood products sold in the United States, both imported
and domestically-produced, must meet the same stringent food safety laws and regulations,

including FDA’s Seafood HACCP regulation and food facility registration requirements.

¥ httpe//www. jec.senate.gov/public/?a=Files.Serve&File_id=266a0bf3-5142-4545-b806-ef9fd78h9c2f,

8 https://www.congress.gov/bill/ 1 1 Ith-congress/senate-
bill/510/text?q=%7B%22search%22%3A%3B%22Food+Safety+Modernization+A ct+%28FSMA %29%2
2%5D%7D.
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The FDA HACCP regulation imposes a set of stringent and tailored requirements on the
production of fish and fishery products, both domestic and imported seafood (including any food
item in which seafood is a characterizing ingredient) and is applied to all seafood processors,
importers, and wholesalers. In addition to required specific sanitation controls, the Seafood
HACCP program obligates regulated companies to meet seven basic requirements:

1. Conduct a hazard analysis and identify prcventative measures;

2. ldentify critical control points (CCP);

3. Establish critical limits;

4. Monitor each CCP;

5. Establish corrective action to be undertaken when a critical limit deviation

oceurs;
6. Establish a record keeping system; and
7. Establish verification procedures.

By carcfully identifying potential sources of contamination throughout the production
process and requiring continuous monitoring, extensive recordkeeping and verification that
control measures are in place, a strong HACCP program ensures a high degree of food safety.
As a final measure of food safety assurance, FDA conducts inspections of firms and food
products to confirm that HACCP principles are being appropriately applied. Similarly, all
imported food products are subject to targeted and random FDA inspection when offered for
import at U.S. ports of entry.

Imported seafood must meet the same food safety standards and HACCP requirements as
seafood produced or processed in the United States. HACCP requires any problems to be
identified and eliminated or mitigated at their source. For imported seafood that means problems
must be fixed thousands of miles from the U.S. border. Importers are required to take steps to
verify that their imported products are obtained from foreign processors that fully comply with
the Seafood HACCP Regulation. This requirement makes sure that the safety of imported
seafood is equivalent to the safety of seafood harvested or processed domestically. And, it is in
the best interest of domestic processors to ensure that all of their raw material supplies—from
overseas and domestic—are safe and wholesome.

Although the HACCP concept was developed in the United States, and the United States
was one of the first countries to mandate its application to seafood, HACCP has become a
universally-recognized industry standard for almost alf seafood traded worldwide. It has been
endorsed by the Codex Alimentarius Commission, the World Health Organization, and the UN
FAO as an effective, non-discriminatory food safety mechanism. Most developed countries and
a long list of developing countries have adopted HACCP requirements for domestic and
imported seafood and other food products, including the European Union, Canada, Australia,
New Zealand, Japan, Vietnam, Brazil, Thailand and many others.

The rapid and widespread adoption of HACCP as a food safety control system worldwide
reflects its well-documented ability to minimize food safety risks, as well as its flexibility to be
effectively applied in nearly all types and sizes of processing facilities. And, as the de facto
world standard for the international seafood trade, the adoption of HACCP provides a high-level
of regulatory harmonization and coordination that facilitates world trade and reduces the
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potential for individual countries to erect technical barriers to trade based on arbitrary or non-
science based safety concerns, all while providing a high margin of consumer food safety.

In addition to HACCP, FDA uses a comprehensive and layered approach to seafood
safety. Its tools include:

» Inspections at the border are not the start of the seafood safety system, and are
only one part of FDA’s enforcement system. PREDICT (Predictive Risk-
based Evaluation for Dynamic tmport Compliance Targeting) enables FDA to
target its inspections on countries or companies that have exhibited problems
in the past. This enables increased testing on products that FDA deems of
higher regulatory and enforcement interest. This is an appropriate use of
government’s resources.

*  Any company subject to an Import Alert (another agency enforcement tool)
must provide evidence that o/l shipments of the food in question meets the
agency’s standards, Import Alerts are in effect a 100%, importer-financed
border testing program.

= FDA compliance actions against wayward firms and food items posing a
heightened risk. Since 1998, FDA has issued more than 1,200 Warning
Letters to seafood processors, initiating heightened agency scrutiny over those
firms’ operations.

This aggressive oversight is a demonstration of a food safety agency using the tools at its
disposal to ensure a safe seafood supply, rather tban a perceived sign of a weak system.

Seafood Safety System: The Results

So, FDA uses a number of tools to ensure seafood safety, from both domestic and
imported sources. What are the results? Impressive. The safety of seafood imports and the
effectiveness of FDA seafood regulations have been established over several decades of
increasingly globalized fisheries trade and confirmed by U.S. government agencies.

The Centers for Disease Control and Prevention analyzed 6 years of reported foodborne
illnesses data from 2005-2010, from across the country. CDC found that less than 2 percent of
the more than 120,000 reported iliness were attributed to imported food. An even smaller
pereentage of reported illnesses — 0.12 percent — were caused by imported seafood.” The CDC
found that 141 of the 122,000 reported illnesses were connected to imported seafood.

In light of outcomes such as this, Congress expressly exempted the seafood industry from
the preventive controls and foreign supplier verification activities (outlined above) that the
FSMA imposed on the rest of the food industry.®

Nevertheless, no system is perfect; and any food industry subsector can find ways to
improve. But the reasonable approach to protecting public health without severely disrupting

7 htep://wwwi.cde.gov/foodborneoutbreaks/;
hitp://www.cdc.gov/media/releases/2012/p0314 foodborne.html.
§FSMA, §§ 103GX1)(A) and 301(e)(1).
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markets, creating regulatory uncertainty and threatening international trade relations is to
strengthen the system already in place. That is why NFI has supported providing FDA with the
specific funding and staffing levels prescribed in Section 401 of the FSMA.

Any suggested improvements, too, must be applied evenly to domestic as well as
imported seafood. This is critically important to ensure that any new legisiation or regulation
meets basic World Trade Organization obligations for nondiscrimination and also to avoid
retaliatory imposition of similar measures on the nearly $6 billion in U.S. seafood that American
watermen and aquaculturists produce and ship overseas every year.

There is no question that HACCP is a powerful tool for eliminating most food safety
risks, and it is and should remain the first line of defense against food safety risks posed by fish
of any origin. Under current regulations U.S. importers and processors are responsible for
ensuring that HACCP systems are fully implemented and that imports fully meet the standards
applied to domestic supplies. The HACCP system requires 100% compliance with the science-
based regulations. Random inspections at the port of entry by FDA provide a second line of
defense against the possibility that harmful products could reach US consumers.

Conclusion

NFI appreciates the opportunity to provide views on seafood safety from the perspective
of over 300 NFI member companies. In this undoubtedly vital area of the American food
industry, it is essential to rely on the facts and in particular on the reported food safety outcomes.
Though any industry can do better, those outcomes demonstrate that seafood, imported and
domestic, is a well-managed, safe, and wholesome product that Americans can feel confident
feeding their families.
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Chairman VITTER. Thank you very much.
And now, we will hear from Mr. Frank Randol. Frank, welcome.

STATEMENT OF FRANK B. RANDOL, PRESIDENT, RANDOL,
INC., LAFAYETTE, LA

Mr. RanDOL. Thank you, Chairman Vitter, and for the members
that are not here, Ranking Member Shaheen, Senator Cardin. I
want to thank you for inviting me here to testify about the guest
worker program that we refer to as H-2B.

The program is a vital part of the survival—this program is vital
to the survival of seafood processing, especially in Louisiana and
Maryland. The program—I will—and I am getting shook. Excuse
me. Just let me go.

Chairman VITTER. Sure.

Mr. RanDoL. It is vital. I will submit my statements for the
record, in addition to a number of exhibits that will provide a use-
ful reference for the committee. I will now provide my oral com-
ments.

I am here to express my concerns for the future of my business
and other small businesses that struggle daily to succeed. I started
Randols in 1971, starting small—one man, one truck. After four
decades, Randols has grown in size and scope. We are transitioning
to the next generation. The future is in my sons that work my busi-
ness, allowing me to pull back.

Hurdles over the last four years were detailed by the Commis-
sioner—floods, hurricanes, oil spills, lack of product, predatory im-
ports from China, yet the single most pressing issue for us has al-
ways been the lack of labor.

In the 1970s, when I started my business, I was lucky enough
to have the refugees from Vietnam come in, so we brought in
roughly 40 to help us get through that time. Over the course of the
years, we came to the 1990s, when that started to wane just a little
bit. We discovered the H-2B program and started bringing in the
guest workers from Mexico. We started with 40, dwindled to 30,
now we are to 25.

I am here to talk about the H-2B guest worker program, the
legal—legal—temporary workers that we get from visas to support
businesses from farming, fishing, to restaurants, wholesale, and re-
tail food operations. The attached declarations that I have sub-
mitted from Dr. Strain, filed in our suit of 2011 against the Depart-
ment of Labor, gives an overview of the importance of the H-2B
program to the Louisiana economy.

The H-2B application process has been a growing and expensive
challenge. Since DOL took over the initial wage certification from
the State in 2008, the process has become increasingly more time
consuming and costly. Initially, I did the paperwork myself, but
now, I have to turn it over to someone else more qualified to run
through the governmental hoops. Many people are using legal or
international immigration attorneys to do their paperwork. The
stack of paperwork here represents what was submitted on the Oc-
tober 2014 application for the first cap. The same amount was re-
submitted for the second cap, so it would be twice that stack.

We missed both caps. Our plant was scheduled to open February
2015. We are still waiting to see if we will be getting any workers
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this year so we can open and salvage a part of it. Last year, we
were processing between 6,000 and 8,000 pounds of seafood daily,
and like I said, right now, we are shuttered.

Often, we hear the remark, why, if you pay more money, then
you will get the labor you need. We feel that that is not the case.
It is more about the job than the money in our seafood industry.
After missing the cap—both caps—we tried something different,
seven prison trustees. After one day, one prison trustee said, “I
would rather go back to jail than to peel crawfish.”

[Laughter.]

The warden picked him up, brought him back, we did not see
him again. The remaining trustees continued to shrink until after
a two-week effort, they were all gone.

Now, union activity has started to increase and created problems
for us, and recently, the NLRB has surfaced and getting involved.
We have referenced this in documents that we brought as exhibits.

We need—urgently, we need fixes to save the H-2B program for
small businesses. Congress has to take action now. The lost oppor-
tunity to fix the problems created by DHS and DOL last year have
already done severe harm in Louisiana. Some of Louisiana’s small
businesses will not recover. Others may be forced to cross the bor-
der. As in the past, we need immediate Congressional action to
block the new DHS and DOL proposals of last Wednesday. The H—
2B Workforce Coalition has submitted a statement which we have
attached as an exhibit.

In addition, we need to resume the H-2B returning worker,
guest worker exemption from the annual cap. We also have to re-
turn to the authority of determining prevailing wages to the States.
Additionally, we feel we need a seat at the table with DOL, just
like the National Guest Workers Alliance. SBA’s Office of Advocacy
needs to be more aggressive in confronting DHS and DOL as policy
changes are being discussed.

And, part of what came up today, as I was listening to the testi-
mony, is what we have been hearing, that somehow, what is hap-
pening here was caused by a judge or was caused by industry. You
know, we just do not see it that way. We are small people, but we
do know that no matter where it was caused or what, somehow,
when something like this happens, if there is an error or whatever,
the people that make the error still have their jobs. But in our
case, we are small. We do not survive.

So, there is some give and take that has got to take place here,
and that is really why I am here. Somebody had to come up and
tell you about what is going on back home, the little guys that are
having problems. And, some of the big guys have the same prob-
lem. Hershey had these problems the last part of—from 2007 on to
2011 when they decided to open up in Monterrey, Mexico, and most
of their growth has already been funneled into that plant for
their—American chocolate is now the Americas’ chocolate.

We have one right here, Elmer’s, Louisiana, Ponchatoula, largest
employer in Ponchatoula. He hires—he uses H-2B. He missed the
cap and he is struggling. He is trying to make his orders for this
year. Small business. He is up against somebody like Hershey. I
am not saying that they are going to Mexico. This is good chocolate.
It needs to stay home.
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I would be happy to answer any questions you may have. Thank
you again.
[The prepared statement of Mr. Randol follows:]
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May 6, 2015

Thank you Chairman Vitter, Ranking Member Shaheen, Senator Cardin and Members of
the Committee for inviting me to testify about an extremely important program for the
small business community, the GUEST WORKER PROGRAM referred to as the H-2B
program. This program is vital for the survival of seafood processing small businesses
especially in Louisiana and Maryland.

T will submit my statement for the record in addition to a number of exhibits that will
provide a useful reference for the Committee.

I will now provide my oral remarks.

I'm here to express my concerns about the future of my business and other small
businesses that struggle to daily succeed...

After completing active duty service as a Lieutenant in the US Army, I returned to La.
and started Randols (1971)...starting small ... one man one truck...

After four decades Randols has grown in size and scope... we are transitioning to the
next generation. . .the future is in my sons that work the business allowing me to pull
back...

Continuous natural and man-caused obstacles to running my business
Hurdles (over 4 decades):
Floods-
Mississippi River diversions thru Atchafalaya Basin
Hurricanes-
Katrina, Rita, Ike, Gustov, etc
Oil spills-
BP

Lack of product (catch)-
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drought, cost of crop production
Predatory imports from China-

Chinese dumping (CDSOA) ...$1.67 Ib was the import price quote used
in first World Trade Court action

Lack of labor-
Changes in H2B rules and Feds grabbing authority from Louisiana

The attached declaration (Exhibit) by Dr. Mike Strain filed in our 2011 lawsuit against
the DoL. gives an overview of the importance of the H-2B program to the Louisiana
economy.

I’'m here today to talk about the H-2B (guest worker) program ...legal temporary workers
that get work visas to support businesses from farming and fishing to restaurants and
wholesale and retail food operations

1970°s Vietnamese ...sponsored Family of 40
90 s... H-2B...Mexican labor (40 then 30 now 25)...

H-2B application process a growing and expensive challenge

Since Dol took over initial wage certification from the States (2008), the process has
become increasingly more time consuming and difficult...initially I did the paperwork
myself but have had to turn it over to someone else more qualified to run through the
government hoops... just like many people have to use CPAs

These papers (I:xhibits) represents what was submitted (Oct 2014) for the first
application (CAP 1:First Half FY 15)... the same amount was re- submitted (Jan 2015)
for the second application (CAP 2:Second Half FY 15)... We missed both CAPs...our
plant was scheduled to open Feb 2015...we are still waiting to see if we will get workers
so we can open and salvage part of this year...

Availability of domestic labor is a continuing problem

Last year we were processing between 6-8,000 1bs seafood daily...having missed both
CAPs we have little hope that the plant will open this year... missing the 2015 crawfish
& blue crab season...

Often we hear comments like * if i

need”... we feel that it’s more about the job than the money... it’s probably considered
by most to be one of American’s least desired jobs...
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Recent recruitment (1:xhibit)... 7 prison trustee’s. .. after first day one trustee said he
would rather go back to Juil than peel craw fish (Exhibiy... the Warden was informed and
he never returned. .. the remaining trustees in training continued to shrink until we halted
the effort after 2 weeks...

Union activity has created even more problems

National GuestWorkers Alliance (NGA) letter dated August 2012 (Fxhibit) requesting a
meeting “to negotiate a long-term solution and reach an agreement” to the reported
“significant labor abuse” in the seafood industry...

NLRB now getting involved

Signed agreement to educate (Exhibit).

Urgently Needed Fixes to Save the H-2B Program for Small Businesses

Congress has to take action now. The lost opportunity to fix the problems created by
DHS and Dol last year has already done severe harm in Louisiana...some Louisiana
small businesses will not recover.

As in the past, we need immediate Congressional action to block the new DHS/DoL
proposals of last Wednesday. The H2B Workforce Coalition statement is attached.

In addition,

We need to resume the H-2B returning guest worker exemption from the annual
cap.

We need to return authority for determining prevailing wages to the states.
We need a seat at the table at DoL just like the NGA...and the SBA Office of
Advocacy needs to be more aggressive in confronting DHS and DeL. as policy

changes are being discussed.

I would be happy to answer any questions you may have.
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Chairman VITTER. Thank you very much, Frank, and let us start
with you, since you offer such a great real world perspective.

If you can—I know you touched on it in your testimony—walk
through the specific, concrete impact to your business that the var-
ious recent Department of Labor changes and rulings have had,
number one. Number two, if you have any reaction so far—and it
may be too new, maybe you do not—but, if you have any reaction
so far of the new Department of Labor guidance moving forward
on wage surveys.

Mr. RANDOL. Let me start from the back. It is more of the same,
as I see it, from DOL. We have reviewed this stuff. It is stuff that
does not work. I mean, program rules, 75 percent guarantee. Hurri-
cane comes, I cannot turn them back, got to keep them for ten
months and got to pay them. That does not work in Louisiana.

As far as the parity, if I pay one person this, another person has
to be paid the same. In the seafood industry, we pay for produc-
tivity. You know, we might bring them in at entry level, but we
give them the incentives through piece work. They accelerate. They
get better. They might enter at a nominal rate, but a lot of these
people get up to these larger rates, $12 to $15 an hour, peeling
crawfish. That is attainable.

Chairman VITTER. Just to take those two examples, as far as you
know, is any of that mandated by statutory law, or is it just a cre-
ation of the Department of Labor?

Mr. RANDOL. Creation. These mandates are killers for us. You
know, you all write the laws, they interpret the laws, and then we
try to say that is not what you meant, and that is what I have been
doing for the last decade. You saw me up here in 2006. It was very
easy to predict or see where we were going, and now we are here,
you know, when I first came to discuss this. The pain is in reality,
and the pain to me. I feel it because I am in it and I cannot get
out of it.

We got through the process. We missed the first cap. I have been
at this for a half a year, trying to make a deadline that was im-
posed—I can only start four months before I need them, four
months, and I have been at it for six months and I am still not in
the last step, which would gain me access in six weeks to bring
them in. The real lifting is at the border to determine whether
these people really need to come in. We demonstrated that we do
not have the workforce here, but——

Chairman VITTER. Frank, if I can interrupt for a second, if I can
just through the record ask Ms. Wu, we talked about two specific
requirements that you mentioned that are just flat out unworkable
in the real world from your perspective. Ms. Wu, if you could sub-
mit for the record any statutory basis that requires the Depart-
ment of Labor to do that, because from what I see, there is none.
Thank you.

Go ahead, Frank.

Mr. RANDOL. Okay. The last one, we see that a lot of this stuff
is outlined in the H-2B Coalition paper, but what comes to mind
is open up a job order that starts four months out and you have
to take it 20 days to where these people are coming inside the
country and leave it open. So, normally, we—you know, we have
demonstrated that there are no people that want this job. But



67

these are just some of the few, and what I have offered to DOL is,
you know, the NGA apparently has their ear. Let us let small busi-
ness somehow be in the process so that we do not see the results
of a mandate, but we have a team effort to try to move forward.
Because, like I say, when they impose these things, we feel the
pain. A lot of people go out of business.

Chairman VITTER. Right. Let me ask both you and Dr. Strain if
you have any specific reaction yet to their new guidance about al-
lowing private, including State, surveys. Is it workable? Is it not?
Is it reasonable? Is it too narrow? Do you have any reaction yet?

Dr. STRAIN. Mr. Chairman, the reaction I have is that we have
been using the State prevailing wage rate surveys for many years,
and when you look at the final rule, it says they will be used in
limited exceptions. And, so, now we have several different meth-
odologies to determine a wage rate. I mean, simply let us continue
to use the prevailing wage rate rule.

If you look at it in the seafood industry and the crawfish indus-
try, the State prevailing wage rate, as determined by the LSU Ag
Center and my office, it is currently $8.66. That is a floor. But,
they are also paid on piecemeal, and you have some—you have
workers that make $12, $15, $18 an hour depending on production.
This sets a minimum wage.

So, let us not—if you look at what is in the interim rule there,
it is very—it is complicated. We need to simplify this.

Chairman VITTER. Okay. And, Dr. Strain, I also wanted to touch
on my Imported Seafood Safety Act.

Dr. STRAIN. Yes, sir. Please.

Chairman VITTER. As you know, we have worked on it together.
We have talked about it. As you know, it would give States more
power to increase seafood inspections for foreign imports——

Dr. STRAIN. Yes, sir.

Chairman VITTER [continuing]. In conjunction with the Federal
Government. We have talked about this before, essentially empow-
ering you to reinforce the effort of the Federal Government to put
more cops on the beat. We do this in many other areas where the
primary regulation is at the Federal level, but related State enti-
ties can help enforce that. What is your view on that and how it
could improve seafood safety?

Dr. STRAIN. Mr. Chairman, the American public, when they go
to the market, 100 percent of the mammalian proteins for beef and
pork and 99 percent for poultry—there is a specialty thing for poul-
try, if you have a very small amount, less than 10,000 chickens,
you can sell them, but it is very tiny—but all those proteins are
inspected. They are monitored from the farm all the way through
slaughter. They are inspected at slaughter and they are tested and
back-traced. The American public believes their seafood that they
consume is inspected and safe at that same level.

If you look at the CDC report, and I am going to quote their
press release, March 14, 2012, it says that we currently import
about 85 percent of our seafood, 60 percent of our fresh produce,
and we currently import about 50 percent of our crawfish. And, I
quote, “CDC experts reviewed outbreaks from their Foodborne Dis-
ease Outbreak Surveillance System from 2005 to 2010. During that
five-year period, 39 outbreaks, 2,348 illnesses, were linked to im-
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ported food from 15 countries. Of those outbreaks, 17, half, oc-
curred in 2009 and 2010. Overall, fish, 17 outbreaks, were the most
common source of implicated imported foodborne disease outbreaks,
followed by spices. Nearly 45 percent of the imported foods causing
outbreaks came from Asia.”

The American public assumes that we are doing this testing. We
know that we are not. Less than three percent of the imported sea-
food. Eighty-five percent of the seafood consumed in the United
States is imported, and less than three percent is being tested.

Furthermore, when you look at that particular issue, if you look
in a container of seafood, there could be, in the case of crawfish,
there could be up to 20 different lots—20 different lots, different
origins, coming together. So, when you think that it is all a blended
product and you take one sample and that it is consistent with ev-
erything in the container, it is not.

And, when you look at the particular issues that we are talking
about, we are talking about antibiotics that are banned from the
United States, such as chloramphenicol, chemicals such as mala-
chite green that are banned from the United States.

And, so, when you look at that, it is imperative that we all be
on the same level playing field. And, when you start talking about
why we need to test this seafood and you say, well, how are we
going to stop port shopping, well, it is very simple, is that we need
to make sure that we have eyes on at the processing level in those
foreign countries, and I think some of that will take into effect in
the future under the Food Safety Modernization Act, but that is
somewhere in the future, and that container be accompanied by a
certificate stating that it has been tested, and that when—if you
get—and if that container comes in and you retest that container
and it is not what it says, then it can either return directly and
be certified to go back to the country of origin or be destroyed on
site.

Now, our department, I am responsible—I oversee the Depart-
ment of Animal Health and Food Safety and we have a food inspec-
tion program. We also work hand in hand with the USDA Animal
and Plant Health Inspection Service, to where we do joint meat in-
spection. We do State plants and we can work jointly on Federal
plants where those products can cross State lines. But, I am not
permitted to test imported seafood. Now, I can look at the con-
tainers to make sure that, and as I, as the Commissioner of the Of-
fice of Metrology, Weights, Measures, and Standards, that if there
is a pound of seafood in there, there is supposed to be a pound.
But, we are not allowed to take samples and test it for contami-
nants.

So, just like we are having a working relationship and we have
a cooperative endeavor agreement with the Federal Government to
do the other protein inspections, let us have the same arrange-
ments where my inspectors who are out at those plants looking at
other things—and we do label inspections for the Federal Govern-
ment, as well—give us the authority under cooperative endeavor
agreement to be a further arm. We have testing labs in Louisiana.
We do half of the seafood testing.

Chairman VITTER. And, so, if that were done, which I certainly
support and am advocating through my bill, that would be fully
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consistent with the Federal standards. It would not be using dif-
ferent standards in any way. You would just be additional cops on
the beat, correct?

Dr. STRAIN. That is correct. And, if you—and, what we do, our
standards, our procedures are in alignment with the Federal proce-
dures.

Chairman VITTER. Right. Right.

Dr. STRAIN. And, we should have standards as high as the Euro-
pean Union.

Chairman VITTER. Right.

Dr. STRAIN. They test, and I believe it is up to 15 to 20 percent
of all the products going to the EU. We should meet at least those
standards.

Chairman VITTER. Right. Well, thank you all very much.

We are going to wrap up, but in doing so, let me also ask through
the record if Dr. Solomon could supplement his testimony with a
response to this question. Dr. Strain mentioned the use of chemi-
cals on imported seafood that are banned in the United States.
Why should not that practice be presumptive grounds to not allow
that seafood into the country, if Dr. Solomon could respond for the
record.

Thank you all very much. I think this was very informative and
productive, particularly focusing on Department of Labor activity
and regulations and the safety regime for seafood imports.

Thanks very much, and our hearing is adjourned.

[Whereupon, at 3:54 p.m., the committee was adjourned.]
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SLates Senate

WASHINGTON, DO 20510

April 30,2015

The Honorable Thomas B, Perer
Secretary

U.5: Depariment of Labor

200 Constitution Ave, NW
Washington, DC 20210

Dear Secretary Perez:

We write itvsupport of a tobust, comprehensive joint ageney final rile on the H-2B foreign labor
certification program. Our constituents inélude business owners who depend oncthe H-28
program for temporary nonagriculinral labor, but also qualified U.S, workers who need access-to
jobs and strong worker profections. We nrge you to work with the Department of Homeland
Security to promulgate a Somprehensive rule for the H-2B visa program that enables the program
to help business ovwners while still ensuring strong protections for all workers.

As you kiow; the Department of Labor ansounced a final rule in February 2012 to imprave the
2B visa program. However, that 2012 rile was never intpleimented after it was preliminarily
enjoined by the District Court for the Northern District of Florida in-April 2012,

We Tully support the added protections the 2012 rule provided and trge vou 1o make your new
joint rute tirror the 2012 rule as much as possible; These important worker protections include
provisions to increase recruitiment of U.S, workers, the creation of a national regisiry of all H2B
job postings to help LS. workers learn of avatlable temporary jobs, and the extension to UK.
workers of benefits such as transportition costs and prevailing wages currently available o H-2B
workers, We appreciate that the joint interim finial rule contains strong worker protections, and
we urge you to continye this approuch whey the rule is finalized.

We recognize that the H-2B program provides valuable, qualified workers to many businesses
across the United States and support the continuation of the program. However, we urgé you to
use this opportunity to strengthen protections for both H-2B and U.S. workers: A robust joint
ruke that includes strong worker profections will enhance the H-2B program, help protect H-2B
warkers fromt exploitation, and help Americans looking for work.

We look forward to hearing from vou.

Sincerely,
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Sl of lbmin 2

RICHARD BLUMENTHAL
United States Senator

EDWARD 1. M: \R@} Y
l/nngd States Senator

A XA,
RICHARD J. DURBIN SHERROD BROWN
United States Senator United States Senator
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Note the NLRB role...

U.S. signed agreement with
Mexico to teach immigrants to
unionize

or ociganizing int

The agreements do not distinguish betfween those who entered legally or illegaily. They
are part of a broader effort by the National Lahor Relations Board to get immigrants
invalved in union activism.
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Page 2 of 3

In the documents, the countries’ foreign consulates agree to help locate foreign nationals
living in the U.S. "who might aid the NLRB in investigations, trials or compliance matters”
involving businesses and to develop a system for the consulates to refer complaints from
foreign workers to the board's regional offices.

The documents also call for systems to inform foreign businesses operating in the U.S. of
their responsibilities to their employees under federal fabor {aw. In testimony before the
House Appropriations Committee on March 24, Griffin characterized that as the principal
focus of the agreements.

"We have executed letters of agreement with foreign ministries designed to strengthen
collaborative efforts to provide foreign business owners doing business in the United States,
as well as workers from those countries, with education, guidance and access to information
regarding their rights and responsibilities under our statute,” he told lawmakers.

Griffin, formerly a top lawyer for the International Union of Operating Engineers, festified that
the agreements save taxpayer mongy because they would "pay dividends as employers will
be able to avoid unintentionally violating our statute and workers will be educated about their
statutory rights 1o engage with one another to improve their conditions of employment, both
of which benefits taxpayers, and the country as a whole, through increased economic
growth.”

If the main intention is o provide legal information to foreign employers. it is not clear why
the board pursued agreements with those countries, which represent a refatively smali
portion of businesses operating the in the U.S.

A November study by the Bureau of Economic Analysis found that Mexican businesses
operating in the U.S. employ slightly less than 69,000 people total. The numbers employed
by Ecuadorian and Philippine businesses operating in the U.S. are so small, the bureau
doesn't publish a measurement for either one.

By comparisen, Canadian businesses employ well aver a half-million people in the U.S.
British businesses employ nearly a million, Japanese nearly 720,000 and German 620,000.

Mexico and the Philippines, one the other hand, represent two of the countries providing the
most immigrants to the U.S. Mexico accounts for 11.6 miilion immigrants living in the U.S.,
the most from any single country, according to the Migration Policy Institute. The Philippines
is fourth overail, accounting for 1.8 million.

A 2013 board press release stated the Mexican agreement was "an outgrowth of initial
negotiations between the NLRB's Chicago office and the Mexican Cansulate in Chicago. The
framework has been used by other federal labor agencies, inciuding the Department of Labor
and the Equal Employment Opportunity Commission, which have similar agreements with
the Mexican Embassy and its consulates.”

The release quoted Solomon saying, "With coordination from the consulates, we expect to
meet with Mexican workers around the country to help forge innovative solutions to issues
specific to their needs.”

Last month, Griffin instituted a new policy in which the board will "facilitate” obiaining

vigas for iilegal immigrants if their status impedes it from pursuing a labor violation case
against a business. The policy gives illegal immigrants fiving in the U.S. a strong incentive to
engage in labor activism, because doing so will make employers reluctant to fire them and
potentially get them a visa, and therefore legal status, if they are fired.

file:///D:/5.3.15%20-Impact%200{%20Federal%20Labor%20and%208afety%20Laws%200... 4/5/2016
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http://www.washingtonexaminer.com/u.s.-signed-agreement-with-mexico-to-teach-
immigrants-to-unionize/article/2562215

file:///D:/5.3.15%20-Impact%200f%20Federal%20L.abor%20and%20Safety % 20Laws%200...  4/5/2016
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Tangle over guest workers traps Louisiana crawfish trade
Sat May 2, 2015 9:39am EDT

1of2
By Jonathan Kaminsky

NEW ORLEANS (Reuters) - It is nearing peak harvesting season for Louisiana
crawfish, but a shortage of migrants to peel them is hurting the industry, largely
because of a fight over foreign guest workers that has stirred fears Chinese imports
will gain ground.

The worker shortfall, which Louisiana officials estimate will cut its frozen crawfish
output by more than half, at a cost of up to $50 million, is largely the resuit of a long
conflict over rules and wages for seasonal laborers under the H-2B visa program.

Louisiana's crawfish processors, who lead the United States in output of the tricky-to-
peel shelifish, are hurting badly, says Frank Randol.

His Lafayette plant, for example, would normally have 40 workers peeling thousands
of bite-sized crawfish tails everyday, but now stands idie.

"We finally stabilized our industry,” Randol said, referring to a period of recovery after
a tariff on cheaper Chinese imports was imposed 18 years ago. "And now this chops
the fegs out from under us."

In southern Louisiana, where whole boiled crawfish are a cherished spring and early
summertime staple, hopes are fading that the output of peeled, frozen tail meat can be
salvaged.

The labor shortages are not limited to Louisiana. This week, U.S. Senator Barbara
Mikulski, Democrat of Maryland, said her state's crab industry was set to fall short of
the temporary workers it needs by more than 40 percent.

CONTENTIOUS NEW RULES

Kevin Dartez, whose Abbeville, Louisiana facility peels and sells both crawfish and
crabs, said iosing his guest labor will mean heavy losses. He refuses to bring on
unauthorized immigrants and has found locals largely unwilling to take on such tedious
unskilled work.

"The crawfish season is screwed,” he said. "The crabs aren't getting peeled either."

Each year, the U.S. lets in up to 66,000 workers under the H-2B program, many from
Mexico, for jobs ranging from hotel maid to landscaper.

Employers have to prove to the Labor Department that their wages are fair and that
workers will not disadvantage American job-seekers before visas are granted by the
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Department of Homeland Security. The workers must return home after their fixed-
term jobs end.

Critics of Louisiana's crawfish processors, and of businesses relying on H-2B laborers
generally, say many exploit a largely powerless migrant workforce, and that legai and
legislative challenges to Obama administration efforts to make the program more
worker-friendly have slowed the application process.

"This is largely a crisis they've brought on themselves,” said Jacob Horwitz, a labor
organizer with the New Orleans-based National Guestworker Alliance.

Crawfish processors counter the current problem was triggered by the Labor
Department responding to a December court order on wages by forcing them to
resubmit applications too late to secure workers.

The situation was exacerbated when the Labor Department stopped processing H-2B
applications for two weeks in March after a separate court decision found it lacked
rule-making authority over the program. Once that ruling was stayed, the Department
of Homeland Security received an uptick in applications and within days announced
the worker cap was filled.

This week, the Labor and Homeland Security departments jointly unveiled new H-2B
rules seen as favoring workers on pay and protections, but which are expected to
come under congressional scrutiny.

In Louisiana, with processors buying fewer crawfish, farmers and fishermen have little
choice but to keep them in the muddy water or sell them by the side of the road at cut-
rate prices.

Sherbin Collette, mayor of Henderson, a fishing community in the southern part of the
state, said the labor shortage is shaping up as the worst crisis the industry has faced

since cheap Chinese imports nearly wiped out the domestic frozen crawfish supply in
the 1990s.

"This is almost as critical as a hurricane coming to hit us," Collette said.

(Reporting by Jonathan Kaminsky. Editing by Jill Serjeant and Andre Grenon
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NATIONAL

GUESTWORKER

E ALLANCE

guestworkeralliance.org

8/20/12

Crawfish Processors’ Alliance Inc.
1008 Vincent Berard Road
Breaux Bridge, LA 70517 .
Telephone: 337-667-6118 -

in multiple

"Labor Rights Advocates: A Dozen Wal-Mart Suppliers Received 482 Federal Citations”
www.ibtimes.com/articles/356679/20120626/h-2b-visas-guest-workers-labor-rights.htm

New York Times - 6/30/12
"Walmart Suspends Seafoed Supplier over Work Conditions”

http:/ /www.anytimes.com/2012 /06/30 /business /wal-mart-suspends-seafood-supplier-
over-work-conditions.htm]

The Guardian - 6/30/12
“Walmart Suspends Seafood Supplier over Working 'Violations™

217 North Prieur Street | New Orleans, LA 70112 | Tel: 504~309-5165 | Fax: 504~309-
5205
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http:/ fwww.guardian.co.uk/business/2012 fjun/30/walmart-suspends-seafood-supplier

Reuters - 6/30/12

"Walmart Suspends Louisiana Seafood Supplier”

http:/ fwww.reuters.com/article /2012 /06 /30 /walmart-supplier-suspension-
idUSL2EBHUZYS20120630

The Nation - 7/3/12
"The Big Bad Business of Fighting Guestworker Rights”
http://www.thenation.com/article/168715 /big-bad-business-fighting. gggLQﬂger- rights

New York Times editorial - 7/9/12
"Forced Labor on American Shores” :
http://www.nytimes.ct com /2012 /07 /09 /opinion/forced- labor—on—amencamsimres html

NPR'sOn Pomt 7/11/12
“Forced Labor in the USA” =
http Mo.upmn!&bp&tg{. /0771 f‘

ong-term
appening in the
of publicity

Jacob Horwil
Lead Organi

Terry Guxdry - Vice Presxdent

Frank B. Randol- Secretary
Dexter Guillory- Treasurer
Craig West ~ Director

Michael K. Hengens ~ Vice President

217 North Prieur Street | New Orleans, LA 70112 | Tel: 504-309~5165 | Fax: 504~309-
5205
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF LOUISIANA
ALEXANDRIA DIVISION

THE LOUISIANA FORESTRY
ASSOCIATION, INC,, et al.

Case No. 1:11-ev-01623
Plaintiffs,
Judge: DRELL
v.
Magistrate: KIRK
HILDA L. SOLIS, et al. -

Defendants.

Dcclaration of Michael Strain D.V. M.

1. My name is Michael Strain, D.V.M. I am the elected Commissioner of
Agriculture and Forestry for the State of Louisiana. My Department oversces all agricultural
commerce and activities within the State, including the markets for products produced by our
farmers. The activities of the sugar cane, crawfish and forestry industries also fall under my
purview, and I give this Declaration as part of my official duties as Commissioner. 1was elected
to this office in 2007. I was awarded a Doctorate in Veterinary Medicine in 1983 by Louisiana
State University.

2. I am also a member of the National Association of State Departments of
Agriculture (NASDA) that “represents the state departments of agriculture in the development,
implementation, and communication of sound public policy and programs which support and
promote the American agricultural industry, while protecting consumers and the environment.”

During the NASDA spring meeting in February, the members unanimously endorsed “work on

Y
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have the same concemn I do: the proposed wage rule makes the wages LESS competitive and
must not be allowed to go into force.

3. In order to feed our increased U.S. population, we must have a stable agricultural
labor supply. The ability of seasonal businesses to keep their doors open and retain their fuli-time
U.S. employees relies upon having successful peak seasons to offset the rest of the year when
their business is slow. During their busy seasons, companics must supplement their permanent
staffs with temporary seasonal employees. Employers spend thousands of dollars and hundreds
of hours in their efforts to fill these positions. Unfortunately, even in today’s tough economic
climate, there are not enough local workers available to fill all the temporary seasonal positions,
and efforts to obtain U.S, workers to relocate for temporary and seasonal employment have not
been successful. As a result, businesses often must utilize the H-2B guest worker program to find
seasonal workers and workers for their peak workforce needs.

4. Louisiana has seen many natural challenges to the agricultural sector of our
economy in the Hurricanes Katrina and Rita, floods on the Mississippi River that required the
release of water through the spillways into the Atchafalaya Basin, and a drought. The last thing
our agriculture, forestry, seafood and sugar industries need is an assault on their economic
competitiveness by the U.S. Department of Labor’s H-2B wage rule, which I understand is
scheduled to go into effect on September 30, 2011,

5. Our markets are subject to particularly fierce competition from abroad. For
example, the Chinese have been extremely aggressive in trying to comer the U.S. crawfish
market, This predatory behavior began in 1993 and has continued unabated. The Chinese

presently control over 50% of the market and are poised to capture even more market share if our

Page2 of 8 /4



83

producers are put at a further competitive price disadvantage - or are put out of business - as a
result of the Department of Labor H-2B wage rule.

6. The H-2B wage rule that the Department of Labor adopted on January 19, 2011
that I now understand will go into effect on September 30, 2011, instead of January 1, 2012,
imposes a new untested wage determination methodology that will significantly increase costs
for small and seasonal small businesses. It threatens both H-2B jobs, as well as full-time
permanent U.S. workers’ jobs in those businesses. Some of our Louisiana businesses that are
dependent on the availability of H-2B guest workers between September 30 and January 1 would
not have been affected at all or would have been affected much less severely are particularly in
jeopardy now because they had not thought they would be affected this season. They made their
business plans, commitments and contracted sales based on a January 1, 2012, date and not a
September 30, 2011, date for implementing the new rule. There is not a way to remedy their
probiems if this new rule is allowed to go into effect.

7. The short term consequence of an immediate expulsion of this vital segment of
the workforce would cause a production crisis in a wide range of field and orchard crops,
seafood processing, sugar processing, forestry, livestock and the restaurant industry, to name a
few. This would leave the United States and our State of Louisiana no alternative but to import
many food products from poorer countries that have surplus farm labor. This not acceptable and
must be stopped.

8. The Louisiana economy relies heavily on agricultural production. In Louisiana,
the H-2B program is a critical enabler in agricultural processing. In 2009, according to the U.S.
Department of Labor, Louisiana ranked as the state with the fifth largest use of the H-2B

program in the U.S. with 7,716 11-2B job positions certified statewide.

Page 3 of 8 @
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9. The H-2B program is important for the seafood industry, which includes crawfish,
shrimp, crabs, oysters and catfish, because seafood processors traditionally cannot fill their
temporary or seasonal job vacancies for seafood peelers with U.S. workers. Many of these
businesscs are located in rural areas that simply do not have sufficient populations to supply their
extra workforce needs. Additionally, many who are willing to work and available want full time,
year round jobs. Indeed, many of the jobs in those locales that are year round and full time
depend on the various food processors operations for their own jobs and business operations to
be able to operate. Without temporary H-2B guest seasonal workers to peel seafood, Louisiana’s
seafood processors would shut down, eliminating the primary market for our fishermen and
farmers to sell their catch. As aresult, cheaper foreign seafood would gain a stronger foothold in
the U.S. market and our fishermen and farmers who produce and harvest crawfish, shrimp, crabs,
oysters and catfish would be devastated and a key segment of the Louisiana economy would be
crippled-—lost to our economy. Once we lost the processors, we would not be able to depend on
them operating in future years, and so losses because processors scale back or do not operate at
all this season will have irreparable and bad repercussions now and in the future.

10.  Farmers need to have stable and competitive markets for their harvests. Many rice
farmers harvest crawfish from their rice paddies so that they have a dual erop from that land. The
income from selling crawfish to processors is essential for the viability of many farms.
Therefore, the jobs of the tractor drivers on those farms and the jobs of employees who provide
the fuel, seedlings and other products and services needed to produce the rice and the crawfish
on those farms are linked to our ability to have enough temporary workers at the processing

facilities at the right time at wage rates that do not create chaos in their other employees” wage
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and benefit structures and that are reasonable in real world ways arc essential to the maintenance

of both rice farming and crawfish farming operations.

11.  The number of currently permitted seafood processors within the State is as
follows:
Crawfish 49
Shrimp 78
Crab 24
Opyster shucking plants 30

Oyster dealers/shippers 48
Fish 35

Alligator 15

12. We also have H-2B workers certified to opcrate sugar mill boilers, handle bagasse
burning in the steam boilers, and maintain the equipment. While we grow sugar cane all year and
start the next crop as soon as this year’s crop is harvested, most mills only operate about 100
days, starting about October 1. This is an industry, along with some of our seafood processing,
that is particularly hard hit by what the Department of Labor is going 1o do this year: the sugar
mills and some of our seafood businesses that operate in the fall would not have suffered
immediate effects from this new rule and wage setting methodology if it had been put into effect
on January 1, 2012, instead of September 30. It is impossible to staff those mills fully with U.S.
workers when the operating job is so short term, and as in other parts of our Louisiana industry,
many jobs depend on the H-2B workers being available when they are needed and the employers
being able to pay them wage rates that are planned for and that are not out of line with other jobs

at the mills, including full time, year round jobs. If the sugar mills go down, there will be no
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need for the U.S. workers who do have year round jobs handling maintenance and other off
season jobs—or those who grow the cane. Without the sugar boilers in the sugar mills and other
H-2B employees who work the mills, sugar mills would be unable to process or purchase our
farmers’ sugar cane crop, thereby killing the entire sugarcanc industry, Louisiana’s number one
agronomic crop, which in 2010 was valued at $1 billion. Morcover, thousands of ather jobs that
are dependent on sugarcane proccssing would be lost. There are many temporary, seasonal jobs
that H-2Bs perform at the sugar mills, and it is fair to say that the mills would be unable to
operate if they had to depend on being able to hire legal U.S. workers for the jobs in which H-2B
visa workers are employed.

13.  The same can be said for landscapers who rely on H-2B workers for installing
plants and shrubbery. Furthermore, without H-2B workers, our nursery crop producers would
lose the primary market for selling nursery plants.

14.  The housing market is very poor and timber prices are low. Landowners owning
forestland in Louisiana have seen income from timber investments shrink, costs rise, and mills
close due to the poor economic conditions in the area and across the country, Most of the
forestland in Louisiana is family owned and landowner income cannot justify paying more to
manage their forest, and certainly not to reforest their timberlands after harvest, especially at
higher wage rates that will be affecting tree planters’ costs this year.

15.  The lack of reforestation from planting improved seedlings from forest nurseries
will have an immediate adverse effect from the absence of economic activity associated with
replanting as scheduled and most desirable from a scheduling standpoint. It will also be a long-
term cffect on availability of future forest resources when the economy and housing turn around.

Delaying planting this year even until just next season will necessarily mean that timber that

Page 6 of 8
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would be ready for harvest will require another year of growth. That is leaving an asset unused
for a year even if planting can resume next year.

16,  With the loss of jobs already experienced by the forest industry because of the
economy, any cost inereases will worsen the situation.

17.  Landowners are also hearing from reforestation contractors that because of the
uncertainty about the new wage goidelines and anticipated rise in costs, the contractors will not
perform any service this season. So even if the landowner were willing to pay a higher price, the
landowner may be unable to locate anyone to do the tree planting. The future of forestry is in
jeopardy because of the new H-2B wage guidelines.

18, Louisiana can ill afford a loss from the $3.1 billion dollars generated in the State
from forestry each year or a loss in employment from one of Louisiana’s largest manufacturers.

19.  Ihave reviewed the “2011 Louisiana Forestry Facts” that is attached as Exhibit 1
to this Declaration. This one-page fact summary is published by the Louisiana Forestry
Association and is based on data published by the Louisiana Department of Agriculture and
Forestry and the LSU Ag Center, the Louisiana Department of Employment and Training, and
data that is collected by the Association itself. Based on my knowledge of the importance of the
forestry industry in the State in my role as Commissioner of Agriculture and Forestry, I believe
the information in that summary is accurate and reflects the contributions of that industry to the
economic well being of this State and to providing employment for the of citizens of this State.

20.  While the numbers of H-2B workers in absolute terms is very small in
comparison to the whole agricultural workforce in this State, the contributions the H-2B workers

make in maintaining our agricultural operations is essential.
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1 have read the foregoing and swear that it is true under penalty of perjury. Executed this

/7
A

MichaLStajh, D.V M.

1,
. Z f(__“day of September 2011.
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2011 Louisiana Forestry Facts*

published by the Louisiana Forestry Association ¢ www.lafosestey.com

How much foresdand does Louisiana have?

Forests cover 14 million 2cres, ahour 50% of Loulsianas fand area, making it the states grentest single land wie. Fifty-nine of the state’s 64

parishes contain land capable of producing sufficient timber to suppon focest- mdum-y activities as well a5 peovide habitat for wildlife, recre-

ational opportuniry, scenic beauty, and all the other env encfits timberlands provide.

Whe owns Loutriana’s forestland?

There are 148,000 awners of Louisiana forestland. Private non-industrial landowners own 8194 of the statcs forestland, forest products indus-

tries own 10% and the public owns 9%.

Trees ace Louisiana’s NF:’ 1 crap.

1n 2010, forestry accounted for 57% of the total value of a\[’llriant grown in Louisiana, including cotton, feed grain ernps, fruit,

soyheans, sugarcane, and others. When you look at total value of Louisiana pl:mt md animal commodities—beeh, milk, poultry plus farm

wxldhfc and fighe: nu—&mtry contributes 319% of the value of Louisianals dides. Timber is f d by local mills
1 into building materials, a variety of paper products and numerous other products used in daily life,

Do we put the trces back?

Louwisiana Jandawners {industrial and non-industrial) reforest the land each year with over 128 million seedtings, an average of 410,000 trees

per dny (six-day wcck). and at least 29 trecs for each Loulsiana citizen {official 2000 census shows a state population of 4,468,876).

What is the economic value of forestry te Louisiana?

The impact of forestry and forest-products industries on ouz cconommy in 2010 was $3.1 billion up frem $2.5 billion in 2009 and less than

$3.3 billion in 2008, Other recent ﬂgurcs were $4.22 hillien in 2007, $5.3 billion in 2004,%$3.7 billion in 2003 and $3.8 billion iy 2002,

In 1998 it hit 2 high of $5.4 billion and in 1997 it was $5.3 billion.

How smuch timber docs Louisiana harvest?

In 2030, 811.9 million board feet of sawtimber and 6.3 million cords of wood were harvested compared to 710 million board feer of saw-

timber and 6.1 million cords of woad in 2009. Other recent figures were 908 million board fect of sawtimber and 6.6 million cords of wood

in 2008, 1.2 billion baird fect of sawtimber and 6.5 million cords of wood in 2007, 1.4 billion buard feet of sawtimber and 7 million cords

of wood in 2006 and 1.2 billioss board feet of sawtimbes and 6.5 million cords of wood hazvested in 2005, Osher secent dara includes

2004 1.2 billion bf of sawtimber 6.3 million cords of wand 2002 1.2 billion bf of sawtimber 6.3 million cotds

2003 1.3 billion bf of sawtimbez 6.8 million cords 2001 1.2 billion bf of sawtiimber 5.8 million cords

‘What is landowser income from forestry?

Louisiana fozest landowners received $396.8 million in 2010 compared ro $338.9 million in 2009. It was $471.2 million in 2008, $558

million in 2007 and $669 million in 2006, $582 million in 2005, $593 millian in 2004 and $605 million in 2003. Other torals in recent

"

years were:

2002 $573 million 2001 $519 million
2000 $655 million 1999 $680 million
1998 $744 million 1997 $610.3 million

How much do woods workers carn from timber?
Louisiana timber conmactors and their employres carned $426.6 million in 2010 compared to $381.4 million in 2009, In 2008, che Agure
was $487.9 million. This was down from $534 million in 2007. They were paid $592 million in 2006, In 2005, they made $519 mitlion.

Other figures include:

2004 $441.7 million 2001 $373 million
2003 $349 million 2000 3404 million
2002 $423 million. 999 $397 million

Tt is estimated thar each loaded log truck pays the aql.uva]cnl of $835 in local, statc and federal taxes.

How many Louislana Industeies d.epe.ncf Lrecdy on fotests?

Lommnn fat«u support some 180 pumzq wood-using mdususs {such as sawmills and paper mills) located throughout the state and 750
g furnitere ; cabinet makers, millwork plants and others that use the products pro-

duced by primary wood-usmg industries).

How many people do Louislana’s forest industri ploy?
Forest industries ace the seoond largest manu.ﬁmmng loyer iy Louisi iding about 12,694 jobs (2nd Qu 10) compared w 15,924
in 2008. This overali figure has declined froin 25, 802 in 2000 clu: to the closure of several mills. Several mills have closed in

the last year due to the sfmp in bom: sules, Inn addition, an estimated 8,000 people are employed in the harvesting and transportation of
timber,
How much do Louisians cltizens cam from forest-prod: & g jobs
Warkers employed In forest products manafacturing eamed $670.8 rmﬂmn in 2010 down from$680 million in 2009, The figure was $774.8
milfion in 2008. This compares to §864 million in 2007 and $900 million in 2006. Other recent torals werer $894 A million in 2005; $854
rmillion in wages in 2004; $800 millian in 2003; $833 million in 2002;$840 raillion i in 2001. The highest year in recent mmrdswas $927
million in 1998,
State aid focal governments henefit directly from timber revenues.
Severance taxes from timber sales totaled $13.6 miltion in 2010 up from $12.6 million in 2009. Severance taxes paid in 2008 were $14.6
million and in 2007 were $16 million . In 2006 the severance tax was $19.6 million, $15.9 million in 2005, $15.1 million in 2004 and
$17.5 million in 2003, The 2003 figure was up from §16.4 million in 2002, In 2001, severance tax was $18.6 million and in 2000 sever-
ance taxes apiounted to $18.6 milfion. Sevence taxes were $20.8 million in 1999, an increase from $18.5 milfion in 1998, $16.8 milian
in 1997 and $16.6 million received in 1996, Parishes where. the. dmbee was grown received 75% of the moniesi-the state’s general fund
received the remaining 259% with a portion of the fands allotted o landowner cost share help for replanting.
Loulsiana's forest i minuim ar¢ heee for the long term.
Forest-products industrics invested almast $1 billion in new equipment and p!mmn Louisiana during the last 20 years, reinforcing the lang-
term steength of forestry in our economy.

*Sourctss Loultiaga Forestry Azodatlon, Lovdsiana Dept. of Agrlcolture and Forestry, LSU AgCenter sad the Lovisiana Departraent of Employmear an indng.
Foe more information, call the Loulsluna Torestry Assoclation at {318) 443-2558. Publihied March, 2011,

EXHIBIT 1 TO DECLARATION OF MICHAEL STRATN, D.V.M,
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We have had several issues in the past with the variocus governmental agencies.

Example #1 For instance, we had one H2B employer that we submitted a 9141
request for wage determination, DOL had a question, told us they had requested
information via email {request was never received in our office). DOL voided the
PWD and employer had ta restart the process again from the very beginning
causing many delays and potentially being capped out.

Example #2 We know of one employer who has a seafood processing plant that
specializes in the processing of wild alligator, which is the month of September in
Louisiana yearly. Normally his work visa is from very late August through late
September, this season he was asking for the following dates of 8/19/2015 -
5/26/2015 for 15 workers. For this 2015 alligator season he is QUT before even
being allowed to begin the process according to regulation. He cannot begin to
open a job order or advertise until 120 days prior to his start date which would be
no earlier than the weekend of April 25, 2015. The cap was reached on March 25,
2015. {a month prior than his being able to even begin the recruitment process).
This small Louisiana business will not even have a chance of obtaining a work visa
as no more H2B visas will be allotted until October 1, 2015. This employer has
workers who have been coming in excess of 10 years to process alligators. Heis
unable to find a local workforce that is willing to work this very short, seasonal
processing time frame. The H2B program allowed him to have a reliable
workforce and to keep his American workers employed as well. THIS program is
very unfair in the manner that the H28 work visas are heing distributed. The
above are just two examples that have happened recently, however, we
personally know of several different similar situations.
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Q Revised November 2009 i
\)</7 j ?/,\}0\},\{ h 4 U/U ,’J‘u
il " W
Q()’c]“ Vﬂ Level ] (entry) wage rates are assigned to job offers for beginning level employees who Kol !‘3335
N o~ have only a basic understanding of the occupation. These employees perform routine A& 95'_17
\XM tasks that reguire limited, if any, exercise of judgment. The tasks provide experience oF
/7 /'j” and familiarization with the employer’'s methods, practices, and programs. The L~5 J»Q

L employees may perform higher level work for training and developmental purposes. Q/L

/7 These employees work under close supervision and receive specific instructions on

required tasks and results expected. Their work is closely monitored and reviewed for N\
accuracy. Statements that the job offer is for a research fellow, a worker in training, or
an internship are indicators that a Level | wage should be considered.

Level Hf {qualified) wage rates are assigned to job offers for qualified emplioyees who
have attained, either through education or experience, a good understanding of the
occupation. They perform moderately complex tasks that require limited judgment. é[},
e hat the | o & a -

na t) TGOIRZ) M 2 I R e
hat are generaily required as
2,
3 2=
ksvel Il (experienced) wage rates are assigned to job offers for experienced r\\\)\% N
employees whe have a sound understanding of the occupation and have attained, !

either through education or experience, special skills or knowledge. They perform fasks @Cu}\
that require exercising judgment and may coordinate the activities of other staff. They %‘v*

may have supervisory authorily over those staff._A require i PN ™
or educational de {hat are at the higher ranges indica < o
evel Il wage should b considel S
Frequently, key words in the job title can be used as indicators that an amployer’s job . \; V5
offer is for an experienced worker. Words such as ‘lead’ (lead analyst), ‘senior’ {senior | 4
programmer), ‘head’ (head nurse}, ‘chief (crew chief), or journeyman’ (journgyman . —\\J&)\
piumber) would be indicators that a Level il wage sheuld be considerad. &

~ L
Lavel IV (fully competent) wage rates are assigned 1o job offers for competent b .
employees who have sufficient experience in the occupation to plan and conduct work [\‘\V".}.
requiring judgment and the independent evaluation, selection, modification, and b
application of standard procedures and techniques. Such employees use advanced ’:’7
skills and diversified knowledge t0 solve unusuai and complex problems. These R
employees receive only technical guidance and thair work is reviewed only for ,,\\\»\‘5
application of sound judgment and efiectiveness in meeting the establishment's ~ \E-

procedures and expectations. They generally have management and/or supervisory W ~5

responsibifities. o
N

2. Prosess for Determining Wage Leve!
The NPWHC shall use O*NET information to identify the tasks, work activities,
knowledge, and skills generally required for performance in an occupation. A

c_onjparison between the particulars of the employer's job offer to the requirements for
similar (G*NET) oceupations shali be used to determine the appropriate wage level. it

o\ <
9 N -
7 \/’O;_\(?N& U\ o)



FLCDataCenter.com

Wage Library
Quick Search
Search Wizard

Case Disclosure

Data Archive
H1B Data
H2A Data
HZ2B Data
Perm Data

Also available
File Archive

Skill Level
Explanation

SVP Explanation

FLC Wage Data
updated
July 1, 2014

Job Zones updated
July 1, 2014

See change
history

Tachnical Support
& Help FAQ page.

Foreign Labor Certification Data Centor
. Online Wage Library
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Page 1 of 1

wwwSedatacentersont
FLC Wage Results Mew Quick Search New Search Wizard

You selected the All Industries database for 7/2014 - /2015,

Your search returned the following: Print Format
Arca Codat
Area Title:
CES/S0C Code:

lLafayette, LA MSA
53-7064

}(\ l@ t)f"‘?f' -

OES/SOC Title: Packers and Packagers, Hand
Geslavel: 1 N Q Yy G
Level 1 Wage: $8.02 hour - $16,682 year SE .’b [ '
Leve! 2 Wage: $8.67 hour - $18,034 year PR
>, Level 3 Wage! $9.32 hour - £19,386 year &~ Lo -

7 Leuweld Wega: 9,97 hour - $20,738 year

— $9.9
( Mean Wage {H-28):  $9.32 houi}- $19,386 year

ey

This wage applies to the following O*Net cccupations:
$3-7054.08 Packers and Packagers, Hand

Pacic or package by hand a wide variety of froducts and materials,
O*Net’™ JotZone: 2
Education & Training Code: No Level Set

For information on determining the proper occupation and wage teve! see the new
Prevailing Wage Guidance on the Skill Leve! page.

The prevailing wage must be at, or above the federal or state or local minimum wage,
whichever is higher. The federal minimum wage is $7.25/hr effective July 24, 2009,

The Foresgn Labor Certification Data Center is deveioped and maintained by the State of Utah under
contract with the US Department of Labor, Office of Fereign Labor Certification,
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FLCDataCenter.com Page 1 of |

réign Labor Certiication Data Camter .~
* Online Wage Library . o fictatatenter

Weage Library  FLG Wage Results New Quick Search New Search Wizard
Quick Search
Search Wizard You selected the Alt Industries database for 7/2014 - 6/2015,

Your search returned the foliowing; Print Format
Aree Codey 2200004

Case Discicsure arca Title: New Iberia nonmetropolitan area
Data archive QES/SOC Code: 51-3022

H18 Data DES/SOC Tidle: Meat, Poultry, and Fish Cutters and Trimmers

HZA Data GeoLeval: 1

H2B Data Level L Wage: $B.07 hour ~ $16,786 year o~ Q ]

Perm Data . Level 2 Wage: $B.82 hour - $18,346 year : i —

MMPAR o Tlevel 3 Wage: $9.57 hour - $19,906 yaar <€ AR
. . Level 4 Wags: /}mﬂhour - $21,466 year
ﬁ:fec' :r‘;:‘j’fé"e' Mean Wags (H-2B);"$9.57 hour 2519,906 year
This wage appfies to \;E‘feliowing D*Net occupations:
Skill Levet N
Explanation 51+3022.00 Maat, Poultry, and Fish Culters and Trimmers
. Use hand er hand todls to perform routine cutting and trimming of meat,
SVP Explanation poultry, and seafood.
O*Net™ JobZona: 1

FLC Wage Data Education & Training Code: No Levet Set
Jpdated .
:\iy 1, 2014 For information on determining the proper occupation and wage fevel see the new
’ ‘ Prevailing Wage Guidance on the Skill Level page.
lob Zones updated The prevaifing wage must be at, or abave the fedarsl or state or jocal mimimum wage,
July 1, 2014 whichever is higher. The federal minimum wage is §7.25/hr effective July 24, 2009,
See change
history

Technical Support
& Help FAQ page.

The Foreign Lator Certification Oata Center Is developed and maintained by the State of Utah under
contract with the US Department of Lakor, OHice of Foreign Labor Certification.

o
]

INU
o
(‘-‘ /
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FLCDataCenter.com Page 1 of |

Eorelgn Labor Cortification Data Center e
+ Onle Wage Lbtary o tetscorcson

Wage Library FLC Wage Resuits New Quick Search New Search Wizard

Quick Search

Search Wizard You selected the Al Industries database for 7/2014 - 6/2015,
— - Your search returned the following: Print Format

. Area Code! 29340

Case Biscissure ares Title: Lake Charles, LA MSA
Data Archive GES/SGC Code: 53-7062

H1B Data SES/SOC Titie: Labarers and Freight, Stock, and Material Movers, Hand

H2A Data Gecleval: 1

H2B Data Leval 1 Wage: $8.35 hour « $17,368 year N 2

Perm Data Level 2 Wage: $10.08 hour - $20,966 year (e >
i ,.H.m.‘___/_—)Levei 3 Wage: 3$11.81 hour - 524,565 year <" = -

s . Level & Wage: $13,54 hour - $28,163 year
Also avaitable:
& - H 11, 1 24,
File Archive Mean Wage (H-28) IELDD $24,565 year
This wage applies to the following O*Net occupations:

Skilt Level
Explanation 53-7062.00 Laberers and Freight, Steck, and Material Movers, Hand

Manually move freight, stock, or other materials or perform other generat
tabar. Inciudes all manual Jaborers not elsewhere classified.
O*Net™ JobZone: 2

SVP Explanation

FLC Wage Data Education & Training Cade: (o Level Set
updatad . - 4 ining th b
July 1, 2014 For informaticn on determining the proper occupation and wage level see the new

Prevailing Wage Guidance on the Skili Level page.
Job Zones updated
July 1, 2014
See change
history

The prevailing wage must be at, or above the federal or state or local minimum wage,
whichever is higher. The federat minimum wage is $7.25/hr effective July 24, 2009,

Technical Support
& Help FAQ page.

The Foreign Labor Certification Data Center is developed and maintained by the State of ytah under
contract with the U5 Departmernt of Labor, Office of Foraign Labor Certification,
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rage 1 or i

Wage Library FLC Wage Resuils Mew Quick Search New Search Wizard
Quick Search
Search Wizard You selected the All Industries database for 7/2014 - 6/2015.

e Your search returnad the following: Print Format
. Area Code:
Case Distlosure de 80

. Area Title: Lafayette, LA MSA
Data Archive DES/SOC Code: S1-3022
H1B Data OES/SQC Titla: Meat, Poultry, and Fish Cutters and Trimmers
H2A Data Geolevel: 1
#1208 Data Llevel 1 Wage: $8.14 hour - $16,931 year
Perm Data Level 2 Wage: $9.00 hour - $18,720 year
P . ievel 3 Wage: $0.87 hour - $20,530 year

Also available: Level 8 Wage: $10.73 hour - $22,318 year

] - Mean Wage (H-2877 $9.87 hout'y $20,530 year
File Archive ?‘T R
B This wage applies to the following O*Net occupations:
Skill Level
Explanation 51-3022.00 Meat, Poultry, and Fish Cutters and Trimmers

Use hand or hand teols to perform routine cutting and trimming of meat,
pouitry, and seafood.
Q*Net™ JobZone: 1

SVP Explanation

FLC Wage Data Education & Training Code: No Level Set
updated . ) o .
July 1, 2014 For information on determining the proper occupation and wage level see the new

Prevailing Wage Guidance on the Skill tevel page.

Job Zanes updatad The prevailing wage must be at, or above the federal or state or local minimum wage,
July 1, 2014 whichever is higher. The faderal minimum wage is $7.25/hr effective July 24, 2009,
See change

history

Tachnical Support
& Help FAQ page.

The Foreign Labor Certification Data Center s deveioped and maintained by the State »of uUtzh under
contract with the US Department of Labar, Office of Foreign Labor Certification.

Lt

3ts)

www (edatacenter.com/CesQuickResults.aspx?code=51-3022&area=29180&vear=1... 1/16/201!
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Updated 2010

Summary Report for:
51-3022.00 - Meat, Poultry, and Fish Cutters and Trimmers

Use hand or hand tools to perform routine cutting and trimming of meat, pouitry, and seafood.

Sample of reported job titles: Meat Cutter, Trimmer, Deboner, Wing Scarer, Breast Trimmer

View report:, | Summary | . Details Custom

Tosks { Tools & Technology | Knowledge | Skills | Abilities | Work Activities | Work Conlext | Job Zone | Education | inlerests | Wark
Styles | Work Values | Relaled Qceupations | Wages & Employment | Job Openings | Additional tnformation

Tasks

Use knives, cleavers, meat saws, bandsaws, or other equipment to perform meat cutting and timming.
Clean, trim, slice, and section carcasses for future pracessing.

Cut and trim meat ta prepare for packing.

Remove parts, such as skin, feathers, scaies or bones, from carcass.

Inspect meat products for defects, bruises or blemishes and remove them along with any excess fat.

»

-

Produce hamburger meat and meat trimmings.

Process primal parts into cuts that are ready for retail use.

Obtain and distribute specified meat or carcass.

Separate meats and byproducts into specified containers and seal containers.
Weigh meats and tag containers for weight and contents.

back to top
Tools & Technology
Tacls used in this occupation:

Commercial uss cutiery ~ Boning knives, Butcher knives, Meat cleavers; Meat tenderizing tools
Cutting machinery — Derinding machines; Meat saws; Meat-culting bandsaws; Shredding machines
Bicing machinery — Cubing machines

Filling machinery — Needle machines

Forming machine — Hamburger paity makers; Pressing machines

Staple guns — Pneumatic staple guns
Techaology used in this occupation:

Data base user interface and query sofiware — Data entry software
internet browser software — Weh browser software

Inventory management software — Meat inventory software

btp/Awww.onetonline org/link/summary/51-3022.00 1/16/72015
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Paint of salg PUS softwars — Sales software

back {o top

Knowiedge

Production amﬁ Processing'-—: Knowledge of raw materials, production processes, quality control, costs,
and other technigues for maximizing the effective manufacture and distribution of goods.

Food Production — Knowledge of technigues and equipment for planting, growing, and harvesting food
products {both plant and animal) for consumption, including storagefhandling technigues.

back to top

Skitis

Agﬁve L%_stening ~— Giving full attention to what other people are saying, teking time to understand the
points being made, asking questions as appropriate, and nat interrupting at inappropriate times.

Coordination — Adjusting actions in relation to others' actions.

Critical Thinking — Using logic and reasoning to identify the strengths and waaknasses of alternative
solutions, conclusions or approaches to problems.

Mionitoring — Monitaring/Assessing performance of yourself, other individuals, or organizations to make
improvements or take corrective action.

$peaking — Talking to others to convey information effectively.
backto top
Abilities
Problem Sensitivity — The ability to tell when something is wrong o is likely to go wrong. it does not

involve solving the problem, only recagnizing there is a problem.

Arm-Hand Steadiness — The ability to keep your hand and arm steady while moving your arm or while
holding your arm and hand in one position.

WManua! Dexterity — The ability to quickly move your hand, your hand together with your arm, oF your two
hands to grasp, manipulate, or assemble objects.

Cral Comprehension — The ability to listen to and understand information and ideas presented through
spoken words and sentences,

Oral Expression — The ability to communicate information and {deas in speaking so others will undgrstand.

Finger Dextarity — The ability to make precisely coordinated movements of the fingers of one or both hands
1o grasp, manipulate, or assemble very small objects.

{nformation Ordering — The ability to arrange things or actions in a certain order or pattern accorfiing toa
specific rule or set of rules {e.g., patterns of numbers, letters, words, pictures, mathematicai operations).

Near Vision — The ability to sae detalls at close range (within a few feet of the observer).
Spaech Clarity — The ability to speak clearly so others can understand you.
Speech Recognition — The ability to identify and understand the speech of another person.

back o to)

Work Activities

g /fwww.onetonline.org/link/summary/51-3022.00 1/16/2C15
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Hand‘!ing and Mov.ing Objecis — Using hands and arms in handling, installing, positioning, and moving
materials, and manipulating things.

Performing Genaral Physical Activities — Performing physical activities that require considerable use of
your arms and 1egs and moving your whole body, such as climbing, lifting, balancing, waiking, stooping, and
handiing of materials.

Training and Teaching Others — identifying the educational needs of others, developing format
educational or training progrems or classes, and teaching or instructing others.

ack {o top

Mork Context

Spend Time Standing — 87% responded “Continually or almost continualty.”

Spend Time Using Your Hands to Handle, Contrel, or Fesl Objects, Tools, or Controls — 60%
responded “Continually or almost continually.”

Wear Comman Protective or Safety Equipment such as Safety Shoes, Glasses, Gloves, Hearing
Protection, Hard Hats, of Life Jackets — 76% responded “Every day.”

Physical Proximity — 56% responded "Maderately close (at arm's length).”

Contact With Others — 60% responded *Constant contact with others.”

indoors, Enviranmentaily Controtied — 70% responded “Every day."

Face-to-Face Discussions — 49% responded "Every day."

Responsikility for Qutcomes and Results — 36% responded "High responsibility.”
Time Pressurs -— 61% responded "Every day.”

Responsible for Others’ Health and Safety — 38% responded “High responsibility.”

back 1o top

Job Zene

Title Job Zone One: Little or No Preparation Nesded
Education Some of these occupations may require a high schoot diploma or GED certificate.

Related Experience Little or no previous work-retated skill, knowledge, or experience is needed for these
occupations. For example, @ persen ¢an become a wailer or waitress even if he/she
has never worked before.

Job Training Employees in these occupations need anywhere from a few daysfo a few months of
training. Usually, an experienced worker could show you how to do the job.

Job Zone These occupations involve following instructions and helping others. Examples include
Examples taxi drivers, amusement and recreation attendants, counter and rental clerks, nonfarm
animal caretakers, continuous mining machine operators, and waitersfwaitresses.
SVP Range (Below4.0)
Education

Percantage of
pond on Leve! Reg

Pt

hitpy v w.onerondine org/link/summary/5 1 -3022.00 11612015
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Less than high school diploma
38 s High schoai diploma or equivalent 3

back to top
Interests

interest code: R

Reaiﬁsﬁc.--« Realistic occupations frequently involve work activities that include practical, hands-on problems
and solutions. They often deat with plants, animals, and real-worid materials like woad, tools, and machinery.

Mve‘a:y t?\f the accupations require working outside, and do not involve a lot of paperwork or working closely
with others,

back fo top

Work Styles

Daependability — Job requires being reliable, respensible, and dependable, and fulfiling obligations.
Attention to Detall — Job requires being careful about detail and thorough In completing work tasks.

Concern for Others — Job requires being sensitive to others' needs and feelings and being understanding
and helpfui on the job.

Cooperation — Job requires being pleasant with others on the job and displaying a good-natured,
cooperative attitude.

Self Control — Job requires maintaining composure, kesping emotions in chack, contreliing anger, and
avoiding aggressive behavior, even in very difficult situations.

Adaptability/Flexibility — Job requires being open to change (positive or negative) and to considerable
variety in the workplace.

integrity — Job requires being honest and ethical.

Stress Tolerance - Job requires accepting criticism and dealing caimly and effectively with high stress
situations.

Persistence — Job reguires persistence in the face of ohstacles.

Achievement/Effort — Job requires establishing and maintaining personally challenging achievement goals
and exerting effort toward mastering tasks,

back {9 1op

Work Values

Support — Occupations that satisfy this work value offer supportive management that stands behinq )
employees. Carresponding needs are Company Policies, Supervision: Human Reiations and Supervision:
Technicat.

Relaticnships - Occupations that satisfy this work value aliow employees to provide service to others and
work with co-workers in a friendly non-competitive environment. Carresponding needs are Co-workers, Moral
Values and Sccial Service.

Working Conditlons -— Occupations that satisfy this work value offer job security and good working
conditions. Corresponding needs are Activity, Compensation, independence, Security, Variety and Working
Conditions.

back 1o fap
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Related Ocoupations

35-2011.00 Cocks, Fast Food

35-2014.00 Cooks, Restaurant ©

35-2015.00 Cogks, Short Qrder

35-2021.00 Fopd Preparation Workers o sright Outiook

35-3021.00 Combined Food Preparation and Serving Workers, including Fast Food
35-3041.00 Food Servers, Nonrestaurant

35-011.00 Dining Room and Cafeteria Altendants and Bartender Helpers +:
35-9021.00 Dishwashers ©

51-3021.00 Butchers and Meaf Cutters

51-3023.00 Sjaughterers and Meat Packers

back o top

Wages & Employment Trends

Medizn wages {2043} $11.12 howrly, $23.120 annuat

State wages | Salaginte i
Employment (2042) 163,000 employees
Projected growih (2012-2022) .- Slower than average (3% 1o 7%)

Projected job openings (2012- 48,000
2022}

State trends
Top industries (2012} Manufacturing
Retail Trade

Source: Bureau of Labor Statistics 2013 wage data B8 and 2012.2022 emplovment prolections & "Projected growlh” represents the estimated
change in total employment over the projections period (2012-2022). "Projected job openings” represent apenings due to growih and replacement.

back to fop
Job Openings on the Web

((?;;g Jobs Banks

o

* a8 Findjobs

back 1o 100
Sources of Additional information

Disclaimer: Sources are listed to provide additional information on related jabs, spgciaities, and/or industries.
Links to non-DOL Internet sites are provided for your convenience and do net constitute an endorsement.

» Slaughterers, Meat Packers. and Meat, Poultry, and Fish Cutters and Trimmers B Bureau of Labor
Statistics, U.S. Department of Labor. Cocupational Outiook Handbook. 2014-15 Edition.

hirpr/fwww oncionline. org/link/sunmary/5 1-3022.00 1/16/2013
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Wage Library FLC Wage Results New Quick Search Mew Search Wizard
Quick Search
Search Wizard You selected the All Industries database for 7/2014 - 6/2015.,
e e Your sea;ﬂch returned the foltowing: Print Format
. . Ares Code: 29180
gase Bisclosura Area Title: Lafayette, LA MSA
ata Archive OES/SCC Code: 53-7062
H1B Data OES/50C Title: Laborers and Freight, Stock, and Material Movers, Hand
H2A Data Gaolevel: 1
H2B Data Lleve! 1 Wage: $8.56 hour - $17,8C5 year
Parm Data Loval 2 Wage: $10.46 hour - $21,757 year
— et Level 3 Waga: $12.35 hour ~ $25,688 year
Also available: Level & Wage:‘ 14,25 hour - $2Q,640 year
Fite Archive Maan Wage (h-zi);_’?z.ss hou/~}$25,658 year
» E——
This wage applies to The following O*Net occupations:
Skifl Level
Explanation 53-7062.00 Laborers and Freight, Stock, and Material Movers, Hand

Manuaily move freight, stock, or other materials or perform other general
tabor. Includes ali manual laborers not eisewhere classified.
O*Net™ JobZone: 2

SYP Explanation

FLC Wage Data Education & Training Code: No Level Set
updated
]L?[y 1, 2014 For infarmation on determining the proper occupation and wage level see the new

Prevailing Wage Guidance on the Skill Level page.

Job Zones undated The prevailing wage must be at, or above the federal or state or local minimum wage,
July 1, 2014 whichever Is higher. The federal minimum wage is $7.25/hr effective July 24, 2009.
See change

histary

Technical Support

& Help FAQ page.
1d maintained by the State of Uts
« of Foreign Labor Certification.

/
/MY‘/

i www. fledatacenter.com/OesQuickResults.aspx 7code=53-7062&area=291 $0&year=1... 1/16/2015
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Page l of'6
NET OnlLine
Summary Report for: = “m:
§3-7062.00 - Laborers and Freight, Stock, and Matsrial flovers, Hand ' ﬁ g‘@éﬁ

Manually move freight, stock, or other materials or perform ather general labor. Includes all manual faborers
not elsewhare classified.

Sample of reported job titles: Dock Worker, Laborer, Line Tender, Loader, Materiat Handier, Merchandise

Pickup/Receiving Associate, Receiver, Recelving Assaciate, Shipping and Receiving Materiais Handler,
\Warehouse Warker

View report: | § ]

i ummary é Details Custom

Tasks i Toois & Technolony | Kpowledge | Skils | Abiitles | Work Activities | Work Context { Job Zone | Education | Credentials |
Interesls | Work Styles | Work Values | Related Qccupations | Wages & Employment | Job Openings | Additiona! information

Tasks

«

Move freight, stock, or other materials ta and from storage or preduction areas, loading dacks, delivery
vehicles, ships, or containers, by hand or using trucks, tractors, or other equipment.

Sort cargo before loading and unicading.
Attach identifying tags to containers or mark them with identifying information.

Read wark orders or recelve oral instructions to determine wark assignments or material or equipment
needs.

Stack carge in locatians such as transit sheds or in holds of ships as directed, using paflets or cargo
boards

Record numbers of units handied or moved, using daily production sheets or work tickets.

o

Install protective devices, such as bracing, padding, or strapping, to prevent shifting or damage to iterns
being transported.

Direct spouts and position receptacies, such as bins, carts, or containers so they can be loaded.

Attach slings, hooks, or other devices to lift carge and guide loads.

Maintain equipment storage areas to ensure that inventory is protected.

back $o lop

Tesls & Technology
Tools used in this occupation:

Forkiifts — Lift trucks

Hammars — Claw hanmers

Hoists — Power hoists

Pallet trucks — Pallet jacks; Pallet transport trucks
Track cranes — Overhead cranes

Wrapping maschinery — Banding machines

hitp://www.onetonline.org/hink/summarv/33-7062.00 VIR/IOES
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Technology used in this occupation:

Dats base user interface and guery sofiware — Data entry software
industrial control software - Machine control sofware

inventory management software — Inventory tracking software
Spreadshect software

back to top
Knowledge

No knowledge met the minimum score,

back to top
Skilis

Mo skills met the minimum score,

back to lop
Abilitles

Static Strength — The ahility 1o exert maximum muscle Torce to fift, push, pull, or carry objects.

Muliiiimb Coordination — The ability to coordinate two or more limbs (for example, two arms, two legs, or
one leg and one arm) while sitling, standing, or lying down. It does not involve performing the activities while
the whole body is in motion.

Trunk Strength — The ability to use your abdominal and lower back muscles to support part of the body
repeatedly or continuously over time without ‘giving out' or fatiguing.

Gontrol Precisicn — The ability to quickly and repeatealy adjust the controls of a machine or a vehicle to
exact positions

Biznual Dexterity — The ability to quickly move your hand, your hand together with your arm, of your two
hands {0 grasp, manipulate, or assemble objects.

Mear Vision ~ The ability ta see details at close range {within a few feet of the observer),

Cral Comprehension — The ability to listen to and understand information and ideas presented through
spoken words and sentences.

Stamina — The ability to exert yourself physically over long periods of time without getting winded or out of
breath.

Deductive Reasoning — The ability to apply general rules to specific prablems to produce answers that
make sense.

Dynamic Strength — The ability to exert muscle force repeatedly or continuously over time. This invoives
muscuiar endurance and resistance to muscle fatigue.

back to fop

Worl Activities

Performing General Physical Activities — Performing physical activities that require considerab%ei use of
your arms and legs and moving your whole body, such as climbing, ifting, batancing, walking, stoopivg, and
handling of materials.

ww,onetoniine.org/link/summary/33-7062.00 1167018
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Hand!mg and Moving Objects — Using hands and arms in handiing, installing, positioning, and moving
materigls, and manipulating things.

égienti?ying ij'e;ﬁs,’ Actians, and Events — Identifying information by categorizing, estimating, recognizing
differences or similarities, and detecting changes in circumstances or events.

Controlling Machines and Processas — Using either control mechanisms or direct physicai activity to
operate machines or processes (not including computers or vehicles).

Opgrating Veh§cfe§, Mechafnized Devices, or Equipment — Running, maneuvering, navigating, or driving
vehicles or mechanized equipment, such as forklifts, passenger vehicles, aircraft, or water craft.

Establishing z2nd Maintaining Interpersonal Relationships — Developing censtructive and cooperative
working relationships with others, and maintaining them over time,

Evg;uaeing Information to Determine Compliance with Standards — Using relevant information and
individual judgment to determine whether events or processes comply with laws, regulations, or standards.

Communicating with Supervisors, Peers, or Subordinates — Providing information to Supervisors, 60-
workers, and subordinates by telephone, in written form, e-mait, or in person.

Getting Infermation — Observing, receiving, and otherwise obtaining information from ali retevant sources.

#Waking Decisions and Solving Problems - Analyzing information and evaluating results fo choose the
best solution and solve problems.

2ack o fap

Work Context

Face-to-Face Discussions — 93% responded “Every day."
Work With Work Group or Team — 71% responded *Extremely important.”

Spend Time Using Your Hands to Handle, Control, or Fzel Objects, Tools, of Controls — 55%
responded “Continually or aimost continually.”

Wear Commaen Protective or Safety Ecuipment such as Safety Shoes, Glasses, Gloves, Hearing
Protection, Hard Hats, or Life Jatkets — 87% responded "Every day.”

Time Pressure — 72% responded "Every day.”

Fraquency of Decision Making — 71% responded "Every day.”

ndgors, Enviranmentally Controlieg — 81% responded "Every day."

importance of Being Exact or Accurate — 29% responded “Extremely impartant.®
In 20 Open Yehicle or Equipment — 75% responded "Every day.”

Contact With Others — 58% responded ‘Constant contact with others.”

tack to {op

Job Zone

Titie Job Zone Two: Some Preparation Needed
Education These occupations usually require a high sehoot diploma.

Related Experiencs Some previous work-related skill Kknowledge, or experience is usually needecj. Far
example, a teller would benefit from experience working directly with the public.

Job Training Employees in these occupations need anywhere from a few mont'hs to one year qf
working with experienced employees. A recognized apprenticeship program may be
associated with these occupations.

Ziwww.onelontine. orgAink/summary/53-7062.00 1/16/2015
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Job Zone These oocgpations often invoive using your knowledge and skills to help others.
Examples Examples er}dude sheet matal workers, forest fire fighters, customer service
representatives, physical therapist aides, salespersons (retail), and teliers.

8VP Range (4.0t0<6.0)

back to top

Education

Parceniags of
Resp d Levsl Regui

70 cemsmTET

High school diploma or equivalent ?

19 s Less than high school dipioma
Se Some college, no degree
backto top
Credantials

T e,
F:ﬁad L;tensns}  Apprenticeships y

Gack to top
interests
Interest code: R

Realistic — Realistic occupations frequently involve work activities that include practical, hands-on problems
and solutions, They often deal with plants, animals, and real-world materials like wood, tools, and machinery.
fMany of the accupations require working outside, and do not involve a tot of paperwork or working closely
with others.

back o top

Work Styles

Dependability — Job requires being refiable, responsible, and dependabls, and fulfilling obligations.

Stress Teolerance — Job requires accepting criticism and dealing caimly and effectively with high stress
situations.

AchievementEfort — Job requires establishing and maintaining personally chaflenging achievement goals
and exerting effort toward mastering tasks.

Integrity — Job requires being honest and ethical.
Aftention to Detail — Job requires being careful about detail and thorough in completing work tasks.

Cooperation — Job requires being pleasant with others on the job and dispiaying a good-natured,
cooperative attitude.

Adaptability/Fiexibility — Job requires being open to change {positive or negative) and to cansiderable
variety in the workplace.

seif Control — Job requires maintaining composure, keeping emotions in check, controling anger, and
avoiding aggressive behavior, even in very difficult situations.

1

e
deeph
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Initiative — Job requires a willingness to take on responsibiiities and challenges.
Persistence — Job requires persistence in the face of obstacles.

pazk o top

Werk Values

Reiaziqnships — Oc;upati\_ons that satisfy this work vaiue allow employees to provide service to others and

work with co-workers in a friendly non-competitive enviranment, Correspending needs are Co-workers, Moral

Values and Soctal Service.

Support — Occupations that satisfy this work value offer supportive management that stands behind

_ermpioyees, Corresponding needs are Company Policies, Supenvision: Human Relations and Supervision:
echnical.

Working Conditions - Occupations that satisfy this work value offer job security and good working

conditions, Corresponding needs are Activity, Compensation, Independence, Security, Variety and Working
Conditions.

back to top

Related Occupations

43-5041,00 Meter Readers, Utilities
47-2151.00 Pipelayers

47-2171.00 Reinforcing fron and Rebar Werkers

47-4031.00 Fence Erectors < sright utleok

47-4061.00 Rail-Track Laying and Maintenance Equipment Operators & arsen
51-5113.00 Print Binding 2nd Finishing Workers

51-7041.00 Sawing Machine Setters, Operators, and Tenders, Wood

51-9111.00 Packaging and Fifling Machine Overators and Tenders
51-9195.07 Molding and Casting Workers

53-7051.00 Industrial Truck and Tragtor Operators =» &

back to fop

Wages & Employmeant Trends

Wedian wages {2013) $11.52 hourly, $23,970 annual

e
State wagses Sa)aryalnto 4

Employment (2012} 2,187,000 employees
Projected growth (2012-2022) =e-- Average (8% to 14%)

Projected job openings {2012~ 922,500
2022}

ey Employmaent
state trends 48 TRIGT

Top industries {2042} Transporiation and Warehousing

hitpidiaves onetontine.c

link/sutnmary $3-706.2.00 /1672015
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Administrative and Sypport Services

Source: Bureau of Labor Statistics 2013 wage daggﬂ and 20122022 employment proiections . "Projected growih” represents the estimated
change in total emplayment over the prejections periad {2012-2022), “Projected job apenings” represent openings due to growth and replacement.

backto top

Job Openings on the Web

¢ Flndjebs ;| £B  JobBanks ;

back ta top
Sources of Additional Information

Disclaimer: Sources are listed to provide additional information on related jobs, specialties, and/or industries.
Links to non-DOL Intemnet sites are providad for your convenience and do not constitute an endorsement.

« Hand Laborers and Material Movers %. Bureau of Labor Statistics, U.S. Department of Labar.
Occupational Quttook Handbook, 2074-15 Edition.

« Industrial Trugk Association (ITA) B, 1750 K St. NW. Suite 450, Washington, DC 20008. Phone: {202)
296-9880, Fax: {202) 296-9884.

pack 1o top
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Area Code: 29180

Area Name: Lafayette, LA MSAj

Counties / Townships: "
LAFAYETTE;rST MARTIN

\y_,—-"/

http:J;’\\\\'W.ﬂcdataccmcr.aomioesAreaDeiails.aspx?arcaﬂ‘)] 80& year=15 171612015
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Cap Count for H-2B Nonimmigrants | USCIS Page 1 of

\»\3 U.8. Citizenship
) and Immigration
Services

The H-2B Program

The H-2B nan-agricultural femporary worker program allows U.S. employers to bring foreign nationals {o the United States to fill
temporary non-agriculturat jobs.

For more infarmation about the H-2B program, see the link "H-2B Non-Agricuiturat Workers."
What is the H-28 Cap?

There Is a statutory numerical imit, or "cap,” on the total number of foreign nationals who may be issued an H-28 visa o7 otherwise
granted H-28 status during & fiscal year. Currently, Congress has set the H-28 cap at 66,000 per fiscal year, with 33,000 for workers
who begin employment in the 1st haif of the fiscal year (October 1 - March 31) and 33,000 for workers who begin employment in the
2nd haif of the fiscal year (April 1 - September 30}. Any unused numbers from the first half of the fiscal year will be available for
employers seeking fo hire H-2B workers during the second half of the fiscal year. However, unused H-2B numbers from one fiscal
year do not carry over into the next,

an

Workers who are exempt frem the H-28 cap
Petitions for the following workers are exempt from the H-2B cap:

» H-2B workers in the United States or abroad who have been previously counted towards the cap in the same fiscal year,

= Current H-2B workers seeking an extension of stay;

= Current H-2B workers seeking a change of employer or terms of employment;

» Fish roe processors, fish ree technicians and/or supervisors of fish roe processing; and

» H-2B workers performing labor or services from November 28, 2009, uniil December 31, 2019, in the Commonwealth of Norhern
Mariana Islands and/or Guam.

Additionafly, the spouse and chitdren of H-2B workars classified as H-4 nonimmigrants are nat counted sgainst this cap.
Once the H-2B cap is reached, USCIS will anly accept petitions for H-2B workers who are exempt from the H-28 cap.

Fiscai Year 2015 H-2B Cap

1SCIS has reached the congressionally mandated H-2B cap for fiscal year (FY) 2015, March 26, 2015 was the final receipt date for
cap-subject H-2B warker pefitions requesting an employment start date before October 1, 2015, The final receipt date is the date
USCIS received enough cap-subject petitions to reach the annual fimit of 86.000 H-2B workers for FY 2015

cap Beneficiaries Target Date of Last

Cap Type Amount  Approvad Beneficiaries Pending sonetiaries’ | T count
33,000 ©n Jan. 26, 2015, the cap for
H.2B: 1% Half FY 2015 the 1% haif of FY 2015 was 128112015
reached.
33,000° Qn March 28, 2015, the annual 3/26/2015

HeZB: 2" Half FY 2615 cap for FY 2015 was reachad.

¥ Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach the K-2B cap, with an
allowance for withdrawals, denials, and revocations. This number wilt always be higher than the actual cap.

2 if the cap is not reached for the 1st haif of the fiscal year, those unused numbers will be available for use during the 2nd half of the
fiscal year. In some fiscal years, depending on demand for H-2B workers, mors than 33,000 cap-subject persons may be granted H-
28 status during the 2nd half of the fiscal year,

This page can be found at http:iwww.uscis.govih-2b_count

HipPwwew uecks goviworking-united-states/temporary -workers ALEGS
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Cap Count for H-2B Nonimmigrants | USCIS Page 1 of 2
T ips <.
> ULS. Citizenship
) and Immigration
Services

The H-2B Program

The H-2B non-agricultural temporary worker program allows U.S. employers to bring foreign nationals to the United States o filt
temporary hon-agriculturat jobs.
For more information about the 1-28 program, see the fink {o the left under "H-2B Non-Agricuitural Workers."

What is the H-2B Cap?

There is a statutory numerical fimit, or “cap,” on the total number of aliens who may be issued a visa or otherwise provided H-2B
status {inciuding through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year,
with 33,000 to be allocated for employment beginning in the 1st half of the fiscal year (October 1 - March 31} and 33,000 to be
aliocated for amployment beginning in the 2nd half of the fiscai year (April 1 - September 30). Any unused numbers from the first half
of the fiscal year will be made avaiiable for use by empioyers seeking to hire H-2B workers during the second half of the fiscal year.
There is na "carry over” of unused H-28 numbers from one fiscal year ta the next.

Persons who are exempt from the H-28 cap

Generally, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H-2B cap. Similarly, the
spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap. Additionally pefitions for the
following types of workers are exempt the H-2B cap:

- Fish roe processors, fish rae technicians andior supanviscrs of fish roe processing,
= From November 28, 2009 until December 31, 2019, workers performing tabor or sarvices in the Commonweaith of Northern
Mariana istands (CNMI) and/or Guam.

Once the H-28 cap is reached, USCIS may only accept petitions for H-ZB workers who are exempt from the H-2B cap.
Fiscal Year 2015 H-28 Cap Count

As USCIS raceives H-2B petitions for Fiscal Year 2015, the chart belew will be reguiarly updated.

UPDATE: The congressicnally mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26, 2015 was the
finat receipt date for new cap-subject H-2B worker petitions requesting an employment start date before Aprit 1, 2015. The final receipt
date is when USCIS received enough cap-subject petitions to reach the fimit of 33,000 H-2B workers for the first baif of FY 2015. This
means that no cap numbers from the first half of FY 2015 wili carry over to the second half of FY 2015, which begins on April 1, 2015,

Cap Beneficiaries . Target Date of Last
Cap Type Amount Approved Beneflciaries Pending Bensficiaries’ Totat Caunt
33,000 On Jan, 26, 2015, the cap for
H-28: 1% Hal FY 2015 the 1% half of FY 2015 was 1/28//12015
reached.
H-28: 2% Half FY 2015 33,0002 14,740 1,779 16,318 2/27/2015

' Refers {o the estimated number of beneficiaries needed to be included on petitions filed with USCIS to reach ths H-2B cap. with an
aliowance for withdrawals, denials, and revecations. This number wili always be higher than the actuai cap.

2 As noted, if the cap is not reached for the 1st haif of the fiscal year, those numbers wifl be made availabie for use during the 2nd haif
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd half of the fiscal year.

This page can be found at http:/Awww uscis.gov/h-2b_count

Foieywaww.useis.go v/ working-united-states/temporary-waorkers/cap-count-l- 2b- nonlinimigrans
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The H-2B Program

The H-28 non-agricultural lemporary worker program allows U.S. employers to biing foreign naticnals to the United States to fil

temporary non-agriculiural jobs.
For more information about the H-28 program, see the fink to the teft under "H-2B Non-Agricultural Workers.”

What is the H-28 Cap?

There is a statutory numerical mit, or “cap." on the fotal number of aliens who may be issued a visa or otherwise provided H-2B
status (including through a change of status) during a fiscal year. Currently, the H-28 cap set by Congress is 66,000 per fiscal year,
with 33,000 to be allocated for empioyment beginning in the 1st half of the fiscal year (October 1 - March 31) and 33,000 to be
aflocated for employment beginning in the 2nd haif of the fiscal year (April 1 - September 30}, Any unused numbers from the first half
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year.
There is RO "carry aver” of unused H-2B numbers from one fiscal year to the next.

Forsons who are exempt from the H-2B cap

Generally, an H-2B worker who extends his/her stay in H-2B status will not be counted again against the H-2B cap, Simitarly, the
spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap.  Additionally petitions for the
following types of werkers are exempt the H-2B cap: R

» Fish roe processors, fish roe technicians and/or supervisors of fish rog prcA'
+ From November 28, 2009 until December 31, 2018, workers performing .
Mariana Islands (CNMI} and/or Guam.

-es in the Commonwealth of Northern

Once the H-28B cap is reached, USCIS may only accept petitions for H-28 workers who are exempt from the H-28 cap.

Fiscal Year 2015 H-2B Cap Count
As USCIS receives H-2B petitions for Fiscal Year 2016, the chart below will be reguiarly updated.

URDATE: The congressionally mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26, 2015 was the
final receipt date for new cap-subject H-2B worker pefitions requesting an employment start date before Aprit 1, 2015, The final receipt
date is when USCIS received enough cap-subject petitions to reach the limit of 33.000 H-2B workers for the first half of FY 2015. This
means that na cap numbers from the first haif of FY 2015 wilt carry over ta the second half of FY 2015, which begins on Aprit 1, 2015

Cap Beneficiaries - " Target ) Date of Last.
Cap Type Amount Approved Beneficiaries Pending seneficiarest . T0H Count
33,000 0On Jan. 26, 2015, the cap for
H-28: 4% Half FY 2015 tha 1* haif of FY 2015 was 1S
reached
H-28: 2" Half FY 208 33,000¢ 14,740 1,778 16,519 2/27/2015

Refers to the estimated number of beneficiaries needed to be included on petitions filed with USCIS fo reach the H-2B cap, with an
aliowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap

2 ps noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made avallable for use during the 2nd half

of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd half of the fiscal year.

This page ¢an be found at http:/iwww.uscis. gov/h-2b_count

EENANSENE convowerking-uniied-statestemporary-workersfcap-count-h-2b- nondmmigrants 54k
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The H-2B Program

The H-2B non-agricultural temporary warker program ailows U.S, employers 1o bring foreign nationals to the United States ta fill
temporary non-agricultural jobs.
For more information about the H-2B program, see the link ta the feft under "H-2B Non-Agricultural Workers."

What is the H-2B Cap?

There is a statutory numerical imit, or "cap,” on the total number of aliens who may beg issued a visa or otherwise provided H-2B
status (including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year,
with 33,000 to be alfocated for empioyment beginning in the 1st half of the fiscai year (October 1 - March 31) and 33,000 to be
alipcated for employment beginning in the 2nd half of the fiscal year {April 1 - September 30). Any unused numbars from the first haif
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year.
There is no “carry over” of unused H-2B numbers from one fiscal year {o the next.

Persons who are exempt frem the H-28 cap

Generatly, an H-2B worker who exiends histher stay in H-28 status will not be counted again against the H-2B cap. Simiiady, the
spouse and children of H-28 workers classified as H-4 nonimmigrants are not counted against this cap. Additicnally petitions for the
following types of workers are exempt the H-2B cap:

» Fish roe processors, fish roe technicians andfor supervisors of fish roe processing,

= From November 28, 2009 untit December 31, 2018, workers performing labor or services in the Commonwealth of Northern
Mariana islands {CNMi} and/or Guam,

Cngce the H-28 cap is reached, USCIS may only accept petitions for H-2B workers who are exempt from the H-28 cap.

Fiscal Year 2015 H-28 Cap Count

As USCIS receives H-2B petitions for Fiscal Year 2015, the chart below will be regularly updated.

UPDATE: The congressionally mandated H-2B cap for the first half of fiscal year (FY) 2015 has been reachad. Jan. 26, 2015 was the
final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015. The final receipt

date is when USCIS received encugh cap-subject petitions to reach the limit of 33,000 H-2B workers for the first half of FY 2015, This
means that no cap numbears from the first half of FY 2015 will carry over to the second half of FY 2015, which begins on April 1, 2015.

Cap Beneficiaries Target Date of Last

Cap Type Amount approved Beneficiaries Pending Beneficiaries’ Total Count
33.000 On Jan. 26, 2015, the cap for
H-28: 15 Halt FY 2015 the 1% half of FY 2015 was 126172015
reached
H-2B: 2™ Half FY 2045 33,000¢ 14,740 1,779 18,519 2/27/2018

¥ Refers ta the estimated number of beneficiaries needad to be inciuded on petitions filed with USCIS 1o reach the H-2B cap, with an
aliowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap.

? As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will he made available for use during the 2nd haif
of the fiscal year. in some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd half of the fiscal year.

This page can be found at hitp://www.uscis. gov/h-2b_count

e aseER v

-united-statesficmporary -workers/cap-count-h-2b-noud
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As of March 5, 2015, U.8. Citizenship and Imimigration Services {USCIS} is temporarily suspending adjudication of Forn: 129 Rzt
petitions for temporary non-agricultural workers while the government considers the appropriate response to the court orger enterea
March 4, 2015, in Perez v. Perez, No, 3:14-cv-682 (N.D. Flerida, Mar. 4, 2015),

Due fo this decision, starling March 4, the Depantment of Labar {(DOL) is no Jonger accepting or processing requests for prevailing
wage determinations or applications for temporary fabor certifications in the H-2B program. DOL is cansidering its options in light of
the court’s decision. (See DOL Qffice of Foreign Labor Certification for more details.)

Because H-2B petitions require temporary labor certifications issued by DOL, USCIS has also temporarily suspended adjudication of
H-28 petitions. USCIS will cantinue adjudicating H-2B petitions for non-agricultura! temporary workers on Guam i the petitions are
accompanied by temparary labor certifications issued by the Guam Depariment of Labor.

Starting March 6, 2015, USCIS has also suspended premium processing for alf H-28 petitions until further notice. If a petitioner has.
atready filed H-28 pefitions using the premium processing service and the agency did not act on the case within the 15-calendar-day
period, USCIS will issue a refund.

Please continue fo check www.uscis.gov for updates.

Last Reviewed Updated: 03/00:2015

ns-followin

hitpr/fwww nseis gov/newsfusis-temporarily-suspends-adjudication-h-2b-pet
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The H-2B Program

The H-2B non-agricuitural temporary worker program aliows U.S. employers lo bring foreign nationals to the United States to fill
temporary non-agricuiturai jobs.
For mare information about the H-2B pragram, see the link te the left under “H-2B Non-Agriculfural Workers, "

What is the H-2B Cap?

There is a statutory numerical imit, or “cap,” on the total number of aliens who may be issued a visa or otherwise provided H-28
status (including through a change of status) during a fiscat year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year,
with 33,000 te be allccated for employment beginning in the 1st half of the fiscal year (October 1 - March 31} and 33,000 to be
atiocated for employment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half
of the fiscal year will be made available for use by employers seeking to hire H-2B workers during the second half of the fiscal year.
There is ne "carry over” of unused H-28 numbers from one fiscal year to the next

Persons who are exempt from the ¥-28 cap

Generally, an H-2B worker who extends his/her stay in 4-2B status will not be counted again against the H-28 cap, Similatly, the
spouse and children of H-28 workers classified as H-4 nonimmigrants are not counted against this cap.  Additionally petitions for the
following types of workers are exempt the H-28 cap:

+ Fish roe processors, fish roe technicians and/er supervisors of fish roe processing,
« From November 28, 2009 untii December 31, 2019, workers parforming labor or services in the Commonwealth of Northem
Mariana {sfands {CNMi} and/or Guam.,

Qnce tha H-28 cap is reached. USCIS may enly zccept petitions for +-2B workers who are exempt from the H-2B cap.
Fiscal Year 2015 H-28 Cap Count

As USCIS receives H-2B petitions for Fiscal Year 2015, the chart below will be reguiarly updated.

UPDATE: The congressionally mandated H-2B cap for the first half of fiscal year {FY) 2015 has been reached. Jan. 26, 2015 was the
final teceipt date for new cap-subject H-28 worker petiticns requesting an employment start date before April 1, 2015. The final receipt
date is when USCIS received enough cap-subject petitions to reach the limit of 33,000 H-2B warkers for the first half of FY 2015, This
means that no cap numbers from the first haif of FY 2015 will carry over to the sacond half of FY 2015, which begins on Aprit 1, 2015.

Cap Beneficlaries " Target Date of Last
Cap Type Aot Approved Beneficiaries Pending Senoticiariost 1O Coumt
33,000 On Jan. 26, 2015, the cap for
28 1 HaIt FY 2015 the 1™ haif of FY 2015 was 1/261/2015
reached
H-28: 27 Half FY 2015 33,0007 9,761 1,345 11,108 2/13/2015

Refers to the estimated number of beneficiaries needed to be inciuded on petitions filed with USCIS to reach the M-2B cap. with an
allowance for withdrawals, denials, and revocations. This aumber will always be higher than the actual cap.

% As noted, if the cap is not reached for tha 1st haif of the fiscal year, those numbers will be made available for use during the 2nd haif
of the fiscal year. tn some fiscal years, therefore, depending on demand for H-28 workers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd haif of the fiscal year.

This page can be found at htlp:/iwww uscis.govih-2b_count

httpewww ngels goviworking-united-statestemporary-workers/cap-count-h-2h-nonimmigrants 3252015
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The H-2B Program

The H-2B non-agricultural temporary worker program ailows U.S. employers to bring foreign nationals to the United Stales to fill
temporary non-agricuturat jobs.
For more informaticn about the H-28 program. see the link to the left under "H-28 Non-Agricultural Workers.”

What is the H-28 Cap?

There is a statutory numerical limit, or "cap,” on the total number of aliens who may be issued a visa or otherwise provided H-28
status {including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per fiscal year,
with 33,000 to be aliccated for employment beginning in the 1st haif of the fiscal year (October 1 - March 31) and 33,000 to be
aftocated for employment beginning in the 2nd half of the fiscal year (April 1 - September 30). Any unused numbers from the first half
of the fiscal year will be made avaiiable for use by employers seeking to hire H-2B workers during the second haif of the fiscal year.
There is no “carry over” of unused H-2B numbers from one fiscal year to the next.

o are exempt frems the 828 azp

Persons
Generally, an H-28 worker who extends histher stay in H-28B status will not be ¢counted again against the H-2B cap. Similarly, the
spouse and children of H-2B workers classified as H-4 nonimreigrants are not counted against this cap.  Additonally petitions for the
following types of workers are exernpt the H-2B cap:

+ Fish roe processors, fish roe technicians and/or supervisors of fish roe processing,
« From Novermnber 28, 2009 until December 31, 2019, workers performing labor or services in the Commonweaith of Northern
Mariana fslands (CNR1) and/or Guarn.

Once the H-28 cap is reached, USCIS may only accept petitians for H-2B workers who are exempt from the H-2B cap.

Fisgal Yezr 2015 H-28 Cap Count
As USCIS receives H-28 petitions for Fiscal Year 2095, the chart below will be regularly updated.

UPDATE: The congressionally mandated H-2B cap for the first haif of fiscal year (FY} 2015 has been reached. Jan. 26, 2015 was the
final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015. The final receipt
date is when USCIS received enough cap-subject petitions to reach the limit of 33,000 H-2B workers for the first half of FY 2015, This
means that no cap numbers from the first half of FY 2015 will carry over to the second half of FY 2015, which begins on Aprit 1, 2015,

Cap Beneficiaries eiclar " Target Date of Last
Cap Type Amount  Approved Beneficlaries Pending somsiciriost 1O Count
33,000 On Jan. 26, 2015, the cap for
H28: 1% Half FY 2015 the 1% haif of FY 2015 was 12642015
reached.
H-28: 2" Kalf FY 2015 33,0007 9,781 1,345 11,106 2/13/2015

Refars to the estimated number of beneficiaries needed to be included on petitions fifed with USCIS to reach the H-28 cap, with an
aflowance for withdrawals, denials, and revocations. This number wifl always be higher than the actual cap.

% As nicted, if the cap is not reached for the 1st haif of the fiscat year, those numbers will be made avaiiable for use during the 2nd half
of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B warkers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd half of the fiscal year.

This page can be found at http:/www.uscis.gov/h-2h_count

hlepfwww esels goviworking-united-states/temporary-workers/cap-count-h-2b-nonisun grants
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Kelly J. Couch

From: Laurie Flanagan <iflanagan@dcirs.com>
Sent: Thursday, February 12, 2015 8:05 AM
Tt Laurie Flanagan

Subject: H-2B Cap Count as of 2/6

ra

The H-28 Program

The H-2B non-agricuiturai temporary worker program alflows U.S. employers to ring foreign nationals to the United States to
filt temporary non-agriculturai jobs.
For more information about the H-2B program, see the link to the left under "H-28 Non-Agricultural Workers."

What is the H-28 Cap?

There is a statutory numerical limit, or “cap,” on the total number of aliens who may be issued a visa or otherwise provided H-
28 status {including through a change of status) during a fiscal year. Currently, the H-2B cap set by Congress is 66,000 per
fiscal year, with 33,000 to be aliccated for employment beginning in the 1st half of the fiscal year {October 1 - March 31) and
33,000 to be allocated for employment beginning in the 2nd half of the fiscal year {April 1 - September 30). Any unused
numbers from the first half of the fiscal year will be made available for use by employers seeking to hire H-2B workers during
the second half of the fiscal year. There is no "carry over” of unused H-2B numbers from one fiscal year to the next.

Parsons who are exempt from the H-2B cap

Generally, an H-28 worker who extends his/her stay in H-28 status will not be counted again against the H-28 cap. Similarly,
the spouse and children of H-28 warkers classified as H-4 nonimmigrants are not counted against this cap. Additionally
petitions far the following types of workers are exempt the H-28 cap:

o Fish roe pracessors, fish roe technicians and/or supervisors of fish roe processing,
©  From November 28, 2009 until December 31, 2019, workers performing labor or services in the Commonwealth of
Northern Mariana islands {CNMI} and/or Guam.

Once the H-28B cap is reached, USCIS may only accept petitions for H-28 workers who are exempt from the H-28 cap.

Fiscal Year 2015 H-28 Cap Count

As USCIS receives H-28B petitions for Fiscal Year 2015, the chart below will be regutarly updated.

UPDATE: The congressionally mandated H-28 cap for the first half of fiscal year {FY) 2015 has been reached. Jan. 26, 2015 was
the final receipt date for new cap-subject H-2B worker petitions requesting an employment start date before April 1, 2015.
The final receipt date is when USCIS received enough cap-subject petitions to reach the iimit of 33,000 H-2B workers for the

first half of FY 2015, This means that no cap numbers from the first haif of FY 2015 will carry over to the second half of FY
2015, which begins on April 1, 2015,
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On Jan. 1/26/12015
26,2015,

the cap

for the
1% half of

FY 2015

was
reached.

H-2B: P*Halt ¥Y 2015

H-28: 27 Half by 2015 33,0000 5,810 2,574 8384 2/672015

! Refers to the estimated number of beneficiaries needed to be inciuded on petitions filed with USCIS to reach the H-2B cap,
with an allowance for withdrawals, denials, and revocations. This number will always be higher than the actual cap.

2 As noted, if the cap is not reached for the 1st half of the fiscal year, those numbers will be made available for use during the
2nd half of the fiscal year. In some fiscal years, therefore, depending on demand for H-28 workers, more than 33,000 cap-
subject persons may be granted H-2B status during the 2nd haif of the fiscal year,

This page can be found at hitp:/Awww.uscis.gov/h-2b_count

Last Reviewed/Updated: 02/10/2015

More information

s H-2Aand H-2B - Signature Requirements For Electronically Filed Temporary Labor Certifications and the H
Classification Supplement to Form 1-129 Quiestions & Answers

s Calculating interrupted Stays for the B-2 Classifications

e US{S Announces 58 Countries Whose Nationals are Efigible for H-2A and H-28 Participation

& Reminder: Certain Fess May Not Ba Coliected From H-24 and H-28 Workers

Forms

e }-128, Petition for a Nonimmigrant Worker
o Premium Processing
s Employment Based Farms

COther USCIS Links

@ VIBE Program

o Public Releases: Visas: H-2A and H-2B

°  TITLE 8 CODE OF FEDERAL REGULATIONS {8 CFR)

o Numerical Limitation Exemyption for H Nonimmigrants Employed in the CNMI and Guam {51 KB PDF}
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The H-2B Program

The H-2B nen-agricultural temperary worker program aflows U.S. employers to bring foreign nationals to the United States to fil
{emporary non-agricultural jobs.
For more information about the H-28 program. see the link to the left under "H-28 Non-Agricultural Workers."

What is the H-28 Cap?

There is a statutary numerical fimit, or “cap,” on the total number aliens who may be issued a visa or otherwise provided H-2B status
{including through a change of status} during a fiscal year. Currenty, the H-2B cap set by Congress is 85,000 per fiscal year, with
33,000 to be allocated for empioyment beginning in the 1st half of the fiscal year (October 1 - March 31} and 33,000 to be allocated for
employment beginning in the 2nd haif of the fiscai year {(April 1 - September 30). Any unused numbars from the first haif of the fiscal
year will be made available for use by employers seeking to hire H-2B workers during the second haif of the fiscal year. There is no
"carry over” of unused H-2B numbers from one fiscal year {o the next.

Porsons whe are exempt from the H-28 cap

Generally, an H-2B worker who extends his/her stay in H-28 status wili not be counted again against the H-28 cap. Similarly. the
spouse and children of H-2B workers classified as H-4 nonimmigrants are not counted against this cap. Additionally petitions for the
following types of workers are exempt the H-2B cap:

- Fish rae processors, fish roe technicians and/or supervisors of fish roe processing,
= From November 28, 2009 until December 31, 2019, workers performing labar or services in the Commonwealth of Northern
Mariana islands (CNM1) and/or Guam.

Once the H-2B cap is reached, USCIS may only accept petitions for H-2B workers who are exempt from the H-28 cap.
Fiscal Year 2015 H-2B Cap Count

As USCIS receives H-2B petitions for Fiscal Year 2015, the chart below will be regularly updated.

UPDATE: The congressionaily mandated H-28 cap for the first half of fiscal year (FY) 2015 has been reached. Jan. 26, 2015 was the
final receipt date for new cap-subject H-28 worker petitions requesting an employment start date before Aprit 1, 2015, The final receipt
date is when USCIS received enough cap-subject petitions to reach the fimit of 33,000 H-2B workers for the first half of FY 2015. This
means that no cap numbers from the first haif of FY 2015 will carry over to the second half of FY 2015, which begins on Aprif 1, 2015.

Cap Beneficiaries L N Target Date of Last
Cap Type Amount  Approved Beneficiaries Pending sengticiades’ T Count
33.000 ©On Jan. 26, 201S, the cap for
HL28: 1% Hait FY 2015 the 1% haif of FY 2015 was 1/26//2015
reached.
H-2B: 2" Haif FY 2015 33.000% 2,156 4,862 7.018 172372015

Refers to the estimated numbier of beneficiaries needed to be inciuded on petitions filed with USCIS to reach the H-2B cap. with an
alfowance for withdrawals, denials, and revocalions. This number will always be higher than the actual cap.

2 As noted, if the cap is not reached for the 1st haf of the fiscal year, those numbers wili be made available for use during the 2nd half

of the fiscal year. In some fiscal years, therefore, depending on demand for H-2B workers, more than 33,000 cap-subject persons may
be granted H-2B status during the 2nd half of the fiscal vear.

This page can be found at hitp:/www.uscis.gov/h-2b_count
1 H

rorking-united-states/temporary-workers/cap-count-h-2b-ntitnumnigranis 21402035
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28 1% Halt FY 2015 33,000 18,841 4.729 23,570 12/26//2014

H-28: 24 Haif FY 2015 33,000 0 1.231 1,231  12/26/2014

T Refers to the estimated number of beneficiaries needed to be included on petitions filed with
USCIS to reach the H-2B cap. with an allowance for withdrawals, denials, and revocations. This
number will always be higher than the actuai cap.

2 As noted, if the cap is not reached far the 1st half of the fiscal year, those numbers wili be made
available for use during the 2nd half of the fiscal year. in some fiscal years, therefore, depending on
demand for H-2B workers, more than 33,000 cap-subject persons may be granted H-2B status during
the 2nd half of the fiscal year.

This page can be found at http:/Awww.uscis.gov/h-2b_count
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Kelly J. Couch

From: tlc.chicago@dol.gov .

Sent: Thursday, April 15, 2015 3:16 PM

To: ketlyjcouchl@gmail.com

Ce: kellyjcouchi@gmail.com

Subject: H2B: WITHDRAWAL NOTIFICATION TO REQUESTOR POINT OF CONTACT

Re: Withdrawal of Case Number: H-400-15011-726210

This is an official notification that the ETA Form 9142 - Application for Temporary Employment Certification, filing date
01/11/2015, covering 25

worker{s} for the position of Crab and crawfish seafood processars during the period of employment beginning
02/16/2015 through 12/05/2015 {case numbear KH-400-15011-726210) has been WITHDRAWN in accordance with your
request received on 04/02/2015.

Reason:
Other Acceptahle Withdrawal Reason

No further action wili be taken by the U.S. Department of Labor on this case.
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Aprif 2, 2015

Randol, Inc,

2320 Kaliste Sajoom Road
Lafayette, LA 70508
337-981.7080

STATEMENT REQUEST NG WITHDRAWL oF CERTIF(ED APPLICATION

Dear CnpC,

This is to confirm that wa are requesting to WITHDRAW our certifiad application
H-400-15011-726210, In addition, we wilf be malling today viz priority mai! 3
package that contains the same previously certified £7A 91428 application for
H2B employees,

Shouid you neeq anything further please do not hesitate,

Thank You,

Frank Randdl
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U.8. Department of Labor  Employment and Training Administration
Office Foreign Lahor Certification
National Prevailing Wage Center
1341 G Strest, NW
Suite 201
Washington, D.C. 20025-3105

January 28, 2015

Randol, inc, Case Number: . H-400-15011-728210
C/C COUCH KELLY J. Job Title: Crab and crawfish seafood
COUCH APPLICATION SERVICE DrOCessors

ASSISTANCE, LLC.
231 PECAN AVENUE

NEW ROADS, LA 707580
Dear Employer

On December 5, 2014, the United States Court of Agpeals for the Third Circuit issued a
decision in Comite de Apoyo a los Trabajadores Agricolas et al v. Solis, No. 14-3557.
That order vacated the portion of the Department's H-28 wags rule (20CFR §
655.10(F)) that permits the use of employer-provided wage surveys in making prevailing
wage determinations. The prevailing wage determination that was previously issued to
you and which was based on an emplover provided survey is therefore invalid. The
correct prevaifing wage determination is set forth below. in aceordance with the
employer's declaration in Appendin B.1, the employer is responsible for
compliance with this supplemental prevailing wage determination (PWD) upen
receint of notification by DOL.

The National Prevailing Wage Center identified the aopropriate Application(s) for PWD
(ETA Form 9141} asscciated with the occupation

P-400-14227-355546
Additional Note:

The employer's job duties represent a combination of 53-7082 - Laborers an
Stock, and Material Mavers, Hand and 51-3022.00 - M
Trimmers.

d Freight,
eat, Poultry, and Fish Cutters and

STATE: LA

COUNTY/NECTA: Lafayette Parish
AREA: 2320 Kaliste Saloom Rd
WAGE SOURCE: OES

PREVAILING WAGE: $12.35 per hou :
:aorzCODE. 53-7062 SOC TITLE: Laborers ang rFreght, Stock, and Material Movers

A
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Reguest for Redetermination

An employer who desires to utilize an appropriate Service Contract Act o Davis Bacon
Act wage determinations or a wage based on a Collective Bargaining Agreement (CBA)
should file a redetermination request in accordance with DOL's regulations at 20 CFR §
655.10(g). Such a request must be submitted within 30 days of the date of this ietter,
The redetermination request must clearly identify the prevailing wage determination for
which review is saught and the grounds on which redetermination is sought. The
employer must submit the request via email to ELC.FW D% dol gov or to the following
address:

U.8. Department of Labor

Employment and Training Administraticn
Office of Foreign Labor Certification
National Prevailing Wage Center

Attn: SPW Redetermination

1341 G Street, NW

Suite 201

Washington, D.C. 20005-3105

Shouid the employer choose to file a new request for redetermination as a means for
requesting use of an altemetive prevailing wage source (SCA/DBA/CBA), the NPWC
will accept requests for the purposes of this determination only. For any future
prevailing wage datermination requests, the employer must include a request for an
altemnative source with its original request. Should tre employer seek to use an SCA or
DBA wage determination, the request must specify precisely which SCA or DBA wa e ‘
determination is being used. Redetermination cannot be requested on issues ;eiaieg t0
the abifity to utilize an employer provided wage survey, '

No prevailing wage issued by the U.S, Department of Lahor permits an employer
to pay a wage lower than the highest wage required by an én i
State, or local law, ey appicanie Federal,

Sincerely,

NPWC
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U.8. Department of Labor  Employment and Training Administration
Office of Foreign Labor Cerlification
Chicage Nationai Processing Center
11 West Quincy Court
Chicago, IL 60604

FINAL DETERMINATION

January 28, 2015

Kelly J. Couch Case Number: H-400-15011-726210
Couch Application Service

Assistance, LLC

231 Pecan Avenue

New Roads, LA 70760

RE: Randol, inc.

Dear SirfMadam:

Your application seeking temporary labor cerificatior under the H.2B temporary
nonagricultural program has been reviewed and certified. The Department of Labor
(Department) has made a final determination on your Application for Temporary
Employment Certification in accordance with Departmental requlations at 20 Code of
Federal Regulations (CFR) sec. 855, Subpart A Based on the documentation and
attestations provided by the employer, the Department hereby certifies that a sufficient
number of able, willing and qualified U.S workers have not been identified as being
available at the time and place needed to fill the fob cpportunities for which certification
is sought, and the employment of the H-28 temporary workers in such fabor or services
will not adversely affect the wages and working conditions of U.S. workers similarly
employed.

The Application for Temporary Employment Certification ETA Form 9142, has been
ceriified and is enclosed. ‘

Upon receipt of this notification. you will need to submit Form I-128 and all required
documeniaﬁoni including the original, certified H-28 Agplication for Temporary
Empioyment Certification to the appropriate U.8. Citizenship and Immigration Service

(USCIS) office. The USCIS application form and additional informati ;
at hitp:/Avww uscis.goy. mation can be obtained

WPORTANT NOTE; The empl
submission {o USCIS.

over must sign and date the ETA Form 8142 prior to
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Imporiant Reminders:

in accordance with Departmental regulations at 20 CFR sec. §55.24(a). the Department
has the autharity to conduct audits of certified H-28 applications. Employers selected for
audit examination will receive an official letter from our office requesting documentation
in support of the certified H-2B application. Failure {0 comply with the audi process may
result in the employer being placed on supervised recruitment in accordance with
Departmental regulations at 20 CFR sec. 855 30, or debarment in accerdance with
Departmental reguiations at 20 CFR sec. 655.31.

In accordance with Departmental regulations at 20 CFR sec. 655 22(f), upon separation
from employment of H-2B worker(s} employed under the labor certification application, if
such separation accurs prior o the end date of the employment specified in the
application, the employer will notify the Department and DHS in writing of the separation
from employment not later than 2 work days after such separation is discovered by the
employer. An abandonment or abscondment shall be deemed to begin afier a worker
fails to report for work at the regularly scheduied tims for 5 consecutive working days
without the consent of the employer. Employees may be terminated for cause.

Teminations and job abandonment notifications sent to the Department must be sent to
the email address at TLC.Chicago@dol.gov. Emplovers without internet access may
also send written notification via facsimile to {312) 8356-1688 (ATTN: H-2B
Abandonment and Termination).

Questions concerning this case can be directed via 2-mail to TLC Chicago@dol.gov, via
phone at (312) 888-8000, or via facsimile at {(312) 836-1688. '

Sincerely,

OFLC Cerlifying Officer

CC: Randol, Inc.

Enclosures: ETA Form 9142
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COHB Approvai 129%-083
Expration Date. 2

»

H-2B Application for Temparary Employment Certification
ETA Form 91428
U.8. Department of Labor

Plaese read end review the filing insiructions carefuily before completing the ETA Form $1628. A copy of the Instructions can be found
arhgg,:/fwww,{orgignfaborcen.dulegs.gov/. in accorgance with Federal Regulations, incomplete or obvi y inaccurate applicati

will not be certified by ithe Depariment of Labor. if submitting this form non-electronicaily, ALL required fields/items containing an
Bstarish { * ) must be completed as well as any i where a resp isc itienat as indi by the section { § } symbaol,

. Employment-Bzsed Nontimmigrant Visa information

I 1. Indicate the type of visa classificator supported oy (s applicaten frre ciassification symbody * H-2B W

B, Temporary Need Information

T Job Te s ran and crawfish seafood pracessors ‘i
2. SOC {ONET/QES; code * S SOC {ONET/QES: cecupation ttie
(53-7082 ! Laborers and Freight. Siock, and Material Movers, Hand
( 4. {s this a fult-tme position? * | Period of Intended Employment
ol M DNc | 5 BegmDae” goiganis |5 EndDate”
U iy N 12/05/2015

7. Worker positions neededibesis for the visa classfication sunponies by this application

| Total Worker Positions Being Requested for Certification *

Basis for the visa classification supported by th:s appication
{indicate the total workers in each applicabie category based on the total warkers ientifiad ahove)

525 ; a. New employment *

b. Continuation of previously approved employment® 1o € Change in employer *
without change with the same empiayer v

L | ¢. Change in previously approved emnloyment * { Amended petition *

8. Nature of Temporary Need: {Choose only one of the standards) *

Seascnal D Peakload D One-Time Occurrence [—} Intermittent or Other Temporary Need
8. Statement of Temporary Naed * -

SEE ADDENDUM

d. New cancurrent employment *

We are a smali plant who processes LoLisiana sea‘ood products crab an i i

! ‘.D 8000 pounds of fresh seafood is uricaded for processing at our planet] iﬁr\i\gf}; ofgﬂaetzglf\a; %ay abol{f 3000

time. We end up with a completed produc? having nead, shells and all waste reméved Tr:g is A t" o biece ?t 3

- and very tedious work. These seafood processor employmen: ositions are by ﬁaturevbot‘h tl a ime consuming

‘ seasonal. Beginning in Feb, when the waters begin 1o warm ug, the 582501 begins ar{d 1hes:mpc1rar3: ar?d

‘our permanent employees throughout the warm spring and summer months thrcughoﬂz the fa(’Wif&ers will assist

‘ end of Nov or beginning of Dec when the waters will begin to cool off again, The seafooé cat ihu o nolrmauy he
untit the war waters return again in the spring usually late Feb-Mar yearly, Therefore work ‘. incrma Y fals of

i early Dec for this seasonal, temporary need and not needed through out the remainde foS Y aneded Feb-

| Feb. We will use these off season months for maintenance. repairs and gene'av!‘ ; tro &c. Jan and eary

. prepared for the arrival of crab and crawfish the following sprng. Without *heée plant upkeep in order to be

i

ETA Form 23 - i
A Form S1dzn FOR DEPARTMENT OF LAROR USE ONLY Page 1oy

Case Number 450

1 120808
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OMB Approval 12080809
Expralion Date. 03:31720%8 H-28 Apptication for Temporary Emplaymen: Centfication
£TA Form 31428
U.5. Depariment of Labor

¢, Employe? informatien
imporiant Note' Enter the il name of the indivdual emplayer, padtressh
For jont employer of masiet apphications filed o1 pehait of more than one em
ermpioyer i the section betow and then submut a separate attashment inat :gun|

WOTKEr BOSHIONS negded. under the apphcation,

runger ihe t2A pro

orporatioh and all other required information i this section
gram saenidy She man of primary
8§ each armployer. by name, mading agdress, and total

1. Legal business name "
Randal, inc,

3 Trage name/Doing Busingss As (DBA} i apohcable
i

3. Address 5 ”
2320 Kaliste Saloom Road

4, Address 2

N/A
T City © . State 7 Postalcode”
Cateydte LA 170508
Y Ty Smnme

. Count ) . Prowvince
OnifEYTaTES OF AMERICA Lafayetle parisn

0. Telenhope number T 11 TExtension
357 S870588 (A

12, Federal Employer identfication Number (FEIN rom IRS; © 13 NAICS code (must oe o lgast pum——

720796114 HEREEA P ;
T4, Number of non-family full-lime equivatent employees 5. Ancuai gross revenue | 6. Year estabished !
3 j 1971

77 Type of empioyer appiication {choose only one box telow;

|

i Individual Emplaysar D \
| {] H-2 Labor Contractor of Ta
| O

aten ~ Sole Employer (H-2A only)
1aton - Joint Employer (H-2A aniy)

Job Cartractor

D. Employer Point of Coniast information

important Nots: The information contained in this Section must te that of 30 empicyee of the emplover who is authorized 16 act on behalf of

the employer in fabor certification matters. The infermation in this S2cticn Tust be diffgrent fram the agent o aticrney infermation fisted in
aster applicatiens fited cn behalf of more than ane

Section €, unfess the attorney is an employee of the emplayer. For jcint employe

employer under the H-2A program. enler galy the centaclinformation for the mam or primvary emoioyer {2 9., contact for an assaciation fiing

as joint employer} under the appiication

1. Contact's fast {famify) name * 'z Fustigven;name 3. Middie namels

Randol iFfank Beautlieu

Ty
i

—

4, Contact's job title *
Prasident !

5 Address 1°
2320 Kaliste Saloom Read

8, Address 2
NiA
7 oy e
Lafaygtte LSA State ! gC‘%OBStal code *
10, niny ¢ TN =
GRiTEs Sares oF averica Uatayana
12. Telephone number 13 Exenscn ¢ 4 E.Mad sadress
7-081-7
337-981-7080 N/A keilyjcouch1@gmail com
ETA Form 91428 FOR DEPARTMENT OF LABOR ['SE DNLY Pugo 2019
CaseNumbey HAOMISETETIRN0 Case Stz v Valday Pongs 255015 »
. dey Prowy fersne 0 U570

15



133

OMB Aprovat *
Sxpiraton Date

H-2B Application for Temporary Employment Certification
ETA Form 91428
U.8. Depariment of Labor

E. Attornay or Agent Information (if applicable}

"1 Is/are the employer(s} representad by an attarney o7 agent = the ﬁhg of this ar
{including associations acting as agen; under the H-24 arm}? I "Ves' comple
2 Atomey or Agent's last {family) name § . 3 Frstigieen; name §

COUCH (KELLY J.

75 Agdress 1§
1231 PECAN AVENUE

' B, Address 2 -
NiA - N
7 C:té% ) 8 Stzte s "8 Fostalceds g
NEWRDADS ‘ Al 70760
™30 Country § L 11 Provingg T T m——
{UNITED STATES OF AMERICA IPCINTE COUPEE PARISH 1
. 12. Telephere number § 12 Extension } ‘¢ E-Mai addrass ‘ |
!225-638-72‘8 TNIA ikellyicoucht@gmail zom )
i _— e . H
E 15. Law firm/Business name § Law firmfBusiness FEIN G ]
: COUCH APPLICATION SERVICE ASSISTANCE, LLC 272490856 i
7 Siar Ber b o aitorrey; § IR H‘—h@?s?c“éfjﬁiﬁé?é?nﬁam“*
; s:anding {onty f attormeys :
i g 10Nty v §
HVA NA
18. Name of the nighest court where aforney s 1 good stanaing jonly i avarmeys § T E—
NiA !

F. Job Offer information
2. Job Description

i Job Tl T
Crab and crawfish seafood processors
2. Number of hours of work per week 3. Hourdy Work Scredule
Basic* 3§ Overtirme: DoAMmmm 800 pmopen4 0o

4. Does this position supervise the work of other emplayees s * | 42 Ifyes, number of employees

T vael” .
L |ves Ua No i warker wili supervise {if applicable) §
5. Job dulies - A Gescription of the dutes (o be performad MUST bngv?m this space. |
pe 8 1 th e line ]
to continue and complete description, * ° Seessan. add atachment

= e SNg.compieie

Workers needed to dehead, dump sacks. extract meat, fit baskeisAables, grade, ice pack, package i
prepare, process, remove/discard waste, seal, wash, weigh. Box, refgerate/fresze Foad/’unloadgtr. pkee,
cleanupisanitize worksite ' ucks, and

B
- : : : B U
ETA Form 51428 FOR DEPARTMENT OF LABOR USE ONLY Froeaee

Case Number: H00.150:1-226212

Case Satws gzrrpes Vahdny Perig

i 1SS
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OMB Approval 1205-080%
Bt PRI H-2B Application for Temporary Ernploymant Gertification

ETA Form 9142E
U.S, Department cf Labor

£ " Job OHer Information {continuad}
b, Binimum Job Reguirements

s
L4 Educalion mnimum .S diplomarargrae raqu wd"

DHigh SchookiGEDR D Associate’s DBa:helers DMas:srs :]Da::oraze Phiy DGtr\er degree (JO. MO, elc}

i

12 1§ Other degree’ n guestian 1. specfy the ¢ipioma’ Ty indicate tne major(s: andior heid(s) of study required § 1
degree required“§ t itay st mcre 1har one elated maior and mare thar one field) |
iy INA 1
Slemaldegrae’ * T 1

2. Does the employer require a second U 5. diplomasdegrae . Yes J No ‘

ey v IS T f - T
3a 1 Yes mnauestion 2, indicate the second U G aplomaltegree and tne major{s) andler fieldis) of study required §
NiA

3. is training for the ;o0 opportunity requirec? * ‘ Ljyes ,_/ Ne

Ta FYes inqueston 3, specify the number of i b wndiate the felaisynameads) of raming required § |

months of training required § ! {May kst inere 1nan one related field and more than one type) \

N/A NA i
. i |

4. is employment axpenence requireg? ” ! U Yos |4 | No

a2, 1 ves in question 4, specify the number of T4p. Irdicate the occupation requred § ‘

months of experience required §

N/A INVA

%, Specia Requirements - List specfic skils, ficenses/certificalions. and regurements of the job opporumity *
SEE ADDENDUM

1. After initial 60 hours of processing employee must be alle 1o peei d 25 or more per hour.

. Placa of Employment information

1, Worksite address 17
2320 Kaliste Saloom Read

2. Address 2
N/A

3 Ciy”®

<4 County*
Lafayette

Lafayerte parish

5. State/DistrictTerntory ©
8 Post :
LA 7050%3 al code

7. Wiltwoerk be performed in muiliple worksiies within an area of intanded

employment or a location(s) other than the address bsted above DYES @NO
7a. HYes in question 7, identify the gengraphic place!s} of empl
H £ - 3 aphic place employenent with 3s much s .
submit an attachment to cantinuve and complete a netng of ali a1te pated work smp;p;mvw 8 possidle. Ifnecessary

ETA Farm 9143B

FOR DEPARTMENT OF LAROR {58 QNLY Pagadofg

} H400150¢ o
Case Number Case Sates

Vandiy Peegut CEOCRDIS
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CMB Approval 1208:030%
Exgiration Date: 0373112316 H-28 Application for Temporary Emp‘oymem S
ETA Form 91428

U.S. Department of Labor

G. Rais of Pay

. 1. Basic Rate of Pay Offered * | Sa Gvertime Rate of Pay i azonanw; §
| !
CFrom  § 12 .35 To(Optonaty § 12 .35 From ' § 18 53 Ta {Optionat;: § 18 | 83
: e 22 LN P A A a8 .83
2. Per. {Choose only one} * )
Hour D Wesk E Bi-Weekly ElMcnm Dvea' D Dece Rate
2a. i Pece Rate s indicates n question 2, specify the wage o¥er requsrements: § -y
N/A
3. Additons! Wage Information (e g . multiple works:ie applicatons. tnerant work. o ather special prosedures). |
{fnecessary add atachment to continya and complete descrptan. § !
SEE ADDENDUM
On December 5. 2074, the United States Count of Appeais for the Third Circuit issued a decision in Gomite de
Apoyo a los Trabajadores Agricolas et al v. Solis. No, 14-3557. That order vacated the portion of the
gDepartmeni’s H-28 wage rule (20 CFR §
H. Recruitment Information
1. Name of State Waorkforce Agency {SWA] serving the ares of infended emeleyment ™
Louisiana Workforce Commission
2. SWA job order soentification number 2a. Start dawe of SWA job oraer * 2b. End date of SWA job arder *
.. PN 24 (s date i 50% of contrast penod} !
110720 H o
512024 172074 111802014 !
3. Is there a Sunday edition of a newsoaper (of general creulation] « 1he ares of {
intended employment? * i Yes [ ‘No
- Name of Newspaper/Publicalion sn area of mtended emoloyment for -2 ormgs + Dates of Print Advertisement §
: . . From To
The Lafayetie Daily Advertiser 11122014 111212014
é . ¢ From To
The Lafayelte Dally Advertisar 1117082014 11709/2014

8. Additonal Recruitmant Activities for H-28 program  Use the 50ace oelow 19 dentify the typelsy o7 sourcels) of recruitment
geographic location(s) of recruitment, and the oate(s) on which recruibment was conducted. |f necessary ‘add aﬂaﬁkfnént )
to gontinue and compiete description * ' T

In addition we ran online with the Advertiser on the same dates of Nov 9 and again an November 12, 2014

}We also ran online with the Louisiana Workforce Commiss:on fram No

vember 7 - November 18, 2014.

'

ETA Form §i4z8 FOR BEPARTMENT OF LABOR | St O,\MN

Ly Page$ptg
Case Numbe; H-400-1501%.726215

“ase Sia R
Case Satug LERDTED. L Valduy Ponog 0212

[P Hr
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oM Approves 1405-0509
e B H-2B Application for Temporary Ereaioyment Certication
ETA Form 9142B
U.S. Department of l.abor

1. Baclaration of Emplayer and Attornay/Agent

in accordance with Federal reguiations. the employer must attest that t wil an-ce by
as a condition for receving @ temporary fabor certhoaton from the U 8. Depanment of Later  Appheations that fail 1o attach
Appendix A or Appendix & will be gonsidered ;nrompiete and not accepled for pracessing by e YA aooicaton progessin
center. 0
{1 For H-2A Applications ONLY . please confirm tnal you have read 370 agree 10 ail
l applicable terms. assurances and obligations contaned i Appendix A, §
2 For M-28 Appiications ONLY. please confirm thal you Rave read G
i applicable terms, assurances and cbiigations contamned Appendix B, §

h

=
!
L

1. Preparer
Complete this section if the preparer of {his apphication 15 2 persen other than the one wertified in sither Section D (employer
point of contact) or € {attarney or agent] of this application

1. Last {family} name § {2 3. Middie intial §
N/A INA ,N/A

4. Job Title § :

NIA

5. FirmyBusingss name §

N/A
8. E-Mail address §
N/A

K. U8, Government Agency Usa (ONLY)

Pursuant o the provisions of Section 101 {a}{18){hiii} of the Immigration ang Nat

d AN 1 ImTIGa atiorality Act, mer
there are not sufficient U 5. workers available and the employment of e above wil notyaa:erii;cr::;‘fte i; ‘:ereby certly that
conditions of workers in the U.S. similarly empioyed. By virtue of the signaiure below the an;ﬂmeﬂtjg'L b 395 and working
acknowledges the foliowing: ) eRarment o Labor horeby

This certification is vaiid from 02/16/2015 [ 12/05/2018

Yol

Depantment of Laber Office of Forgign Lapsr Certfeaton

01/28/2015
Determination Date idate signed}

H-400-15041.728213

Case number SERTIFIED

Case Status

L. Public Burden Statement {1205-0509)

Parsons are not required to respond te ims saliection of informatien unle i

e &span s ccllection of ¢ t tess i displays a corrently v,
:;4')?;1:{a?:;m:;!:ggi:\u;e%gr‘e‘nforr‘:ja“gr:-‘(? estimated 1o averaga *.5 naurs te ccr«*‘pme\ie theu’;i:& \aa‘;f'; Cr;?;?'CSPfYOT.HumDE!_ Public reporting
et oo oo ;nd co;ni,* T: i >n...ﬂ,g=ng ihe time for fevewng nsinuctions searching existing da'aks u.‘e: Ret roseonse for al other .28
ihe Jaia needed. anc {lrr;mfiaer;"g:n:dre’:(e;w:ng_tne c?liec(»onff:nforma::on T1e ebligation 1o réspcnd ve?t:{”es“gathem}g and maimaining
other aspect of Ihis informatior tc and Nationalty Act. 6 U'S C. 107, e1 5631 Plaase send somments reaarpor e ol 5 fEQUIed to
Constitution Ave ‘NVQJDSTISQ‘;:::OIHUE:HSE “c\’tl"e efﬁce o Farmgr\. Lanor Gerificaron * U § QEDEW&”‘SO{?—Q&:T?ANS UU;UEH Y
o on e hington, 20213 or by email ETAQFLE Form: @dolqoy. Please donot saa:d thnagg\m\‘;t:;:d' 20061

ge not application

- B
ETA Forn 81428 [ ——

FOR DEPARTMENT OF LABOR ¢ SE ONIY o
e oy

Case Numbder e
Case Sians

arEEn

SRS
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OMB Approvair 1205-0608
Expirstion Date 033°/2016
H-2B Application for Temperary Employment Certificatian
ETA Form 91428

U.8, Depariment of Labor

DDENDUM
ADDENDUM SECT:ON B.& Agdonal Notes Regaraing Siatement of Temporary Neee

Workts »f wouid E6 TRQESIDIS ftr US 10 purchese the antve daty ful
Deen rewisad BNG Bre on Fie 10t rin0w 13 wStdy SUr

e g o d:“’ff _x&r::::” :er 9}1 (:;i:e‘::s‘ we nave subTtet Yo rertRealnn ine titowing vems ng all have
3 8 eeiood 5168 s oS qugtnment & tor 112 2013 and 2694 acd alensr

. 5 SO AT S8BICUT CIOTES YT H0Y W 2%

X LG Lo DT 0L M 3n0s! 10 Naving parformad alf of

1he requizeg steps 1o e recruier e k d i e hecen Wb were sssgred mu Srow B -
: i wene 3355700 MUt code on o 914T PAD, rowever we hav

of it ok eyles are wilkie it clagsioaton

been sanied by the DL 45 mHeal poutny ane S Curers and tnmmens 87 6 .

ETA Form %152 : e ‘
m9142B FOR DEPARTMENT OF LAROR USE 0Ly Paga 7 ory
. o
Case Number H-400-150+.226210 Case Sty PERT

N Y

Perind

125205
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OB Approvat 1205-0502
ZLxpraton Date 13312018 }
Ex4p H-2B Apglication for Temporary Employment Certification

ETA Form 814208
U.8. Depantiment ¢f Labor

ADDENDUM

ADDENDUM SECTION 0 5 Spacal Reguremants

2 Empleys may (EqQuIth DO e TANDOM drty SCTRRN. LPDT S

3 Ovortre, haurs anG schadule May varny

4 Payoll decuaiions reaured by faw

5 bisy be pSic per POLTG 8L IMPIoYe! Hyereton, whigh al B HMOE MEEts 3 aXCesdx FYA BN relan houtly wage
& Unpas 30 min breaks avaiiabia 3t employek discreton.

TNDOR e b ftawing

8. ND pZucelion rBgUIAMEnY,

3 M.F sche SalSun, 824 am

Wi, ard any oiher 2 as a8 reiared 10 FWINVGOL 2ss.gred 300 cace 3y drr onel S0ng g

¥ Mt net 08 allers o 07A0 or Segwhish

ETA Form 91423 FOR DEPARTMENT OF LAROR { §7 ON[y

Page oy

Ul - H-430-15011.7,
Case Number 15011726210 Case Stans CERTIFEQ
[

! 1o _laesaes
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OMB Approval [203-0508

Expiration Date 033172018 L

- H-2B Application ‘or Temporary Employment Certification
ETA Form §142E

U.5. Department of Labor

ADDENDURM

ADDENCUM SECTION G.3° Agditenal Notes Regarting Wage informarnon

6555015 9nd 2000 Wage Guance that parmias ne ase o S0TH0YE! P T wAGE SLIVOYE P TECTY pava
prewigushy 38U s 3N0 Whh wdS DASRT 0N B4 BITAIDYEr provaed suriey s PaelsE vk d The
fesan for the oCouD

§wAge 2etermingtons Tre plevalng wage IMErmnanan hal was
RS wagE SeIRrTAnAtON .8 Set forh n Uy WD Based on e OF D

May ba s por [ourd @ empleyer SISTIENON. WA LN 3 3 Bmes wh meet o exery § T F4T semfie oy wage

Piggse rater 10 PWD P40 14227- 358548

e e e e,

ETA Form 91428 FOR DEPARTMENT OF LAROR [ &¢ ONLY

Pe38 9018

Case Number H-400-15011.7,
e e

Case Siqrys CERTWIED

e VR Priod odvemars "
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OMB Conio! Number 1205-0508
Expiration Date DIRI2DTE

H.28 Application for Temporary Employment Certification
ETA Form 91428 - APPENDIX B
U S Deparmesnt ¢f Labor

For Use in Filing Applications Under the H-28 Non.Agricultural Program QNLY

A, Attorney or Agent Declaration
; yor i A g 91428, and that  have
L ae of, or hired by, the employer fisted in Section C of the ETA Forfn

ibh:mggs‘;;’r;l;z;h;;izg 2:1,552?9?;13 acton fis :‘mha;! in connection with this application. | also ccrlnfy rh‘e! 1o the bes?t of my

o i i ] 1 #5129 that 1o ¥nowingry furmish false information in the

i n contained herein s true and correct . owing s ot

g’;‘lﬁj?;g::ﬁ:.tnfiqfnm::éioaw su;:n?emer\t hereta or 1o aid. abet, 97 couns 2 3015 2 felany punishaple by a §256,000

i & t SRICE N

fine of § years in a Federai penitentiary or Lot 2480 00T
1 Aftorrey or Agent's tast {family) name | 2 Firstigven) name 3 Middie mola
[KELLY J
COUCH |

4. FemiBusiness name

COUCH APPLICATION SERVICE ASSISTANCE. LLC
5. E-Mail audress

kellyjcouch1@gmail.com

7. Date signed

H St ,\
e / N
B. Employsr Dectaration ’ ¥ N 1, & L ,\)
By virtue of my signature beiow, | HEREBY CERTIFY the fovow ng Longdians of emp.cfmeq;')j

~

& Signature /
./97 ™ }L ~.
A

f

1. The ok opporiunity @ a bona fce fu
accepted quatfications required by non-H-28 emp:

‘e lemparary pos
ers

e
.18 guakficatons ‘or which are corsistent Wi e normaj and
2 53ME O COMparanie accusatons

2. The job oppertunily is nat vacant because Ine formes 0CeUpartis) s ‘ara) on airike orioexed outin the course of a labor
disprite invalving a work stoppage

3 The job opportunity is open o any qualified U S workes ¢ 5% c‘rkace, oo, natinnat ongin age. sex, relgion, handicap, of
citizenship, and the empioyer has condusted the requred rectatment in actordance with reguiations, ang has been unsuccessiul in
locating sufficient numbers of qualified U S. applisants for the {eh apdoruNIty for which certification 13 32ught. Any U.S, workers who
applied 0 apply for the iob were or wil be rejested orly forlawiul obrelated 7833018, 2nd the empiayer must refain records of alf
rejections

4. The offered tesms and working conciicns of thé oo soptriundy are
infended empioyment and are not (ess favarabe than thos
terms and conditions required by Federal requiatan at 20

vl 0 workers simwary empleyed in the areais) of
ered 1y the forsgn WOTKET{s! and are not less than the minimym

5. The offered wage equals ar exceeds the righes! of the most rece
tothe empleyer for the tme period e work is performed ar ihe ap
employer will pay the oflered wage

is o wit be 'ssued by the Dapartment
o7 1000} Minimum wage. and the

6. The oHered wage is not bases on Lemmissions, honuse:
3 weekly, bi-weekly, or monthiy basis that Bquais of exgl
whighever is highest

S 0f other imdertves. unlegs ihe emplayer
B

Juarantaps a wage paid on
£ds the prevating wege. or the izgal Feq,

€8} or State mmnimum wage.

7. During the periog of employment that is the subiec] of the ‘anar certifcation apolication, the empl
applicable Federat, State anc local empioyment-relates laws ard f8gLIaanS, in

faws;,

ayer vl comply vath
Cluding empioyment.related health and safety

8. The employer has not iaid off and wai rottay off any simidacly empioyad o

. WRtEET § CCupat
Application for Tempgrary Employment Certification i the area of o the occupation
befare the date of need excepl whete e empioyer 3isg atlesis
appheation 1o those aid-of U S workerist ang the U § warkerss) e
Oppontuniy for iawfutl, ;obwrelated reasons

thalis Ine subject of the

ded 2mployment within he panog teginning 120 days

$ the sutiect of the
Srlunty 9r was fejected for the job

it otfesed the 10D D2parUnty that
e refused e <00 opp:

ETA Yorm 31430 - Aspeng 1

FOR DEPARTMENT OF L ABOR 13

Case Number F-400-15011-720210 (g e CERTIFIED. ___ Perouaelt
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OB Controi Npmber 1205-050%
Expiranon Daig GXT1/2018
H-2B Application for Temporary Empioyment Certification

ETA Form 91428 - AFPENDIX B
U S Depariment of Labor

9 The employer and its agents and/or altorneys nave not sought o &
actvity refated to oblaining iabor certficaton including payment ¢
recruiiment costs  For purposes of this paragraph. ogyment in
concessions (inciuding deducinng from wages. saisry or ders
labar

ewad payment af any xind from the empioyee for any
emplayer's attorneys’ fees. apphcaton fees. or

10, Unless the H-2B worker is beiry sponsored by arcther subseguent smployer the employer will inform H-28 warkers of the
requirement that they leave the U.S at ine end of \he penog ce; v the [iepanment or separation from the employer,
whichever 15 garfier, as required under § 855 35 ana ihat Missed by the empisyver pros 10 10g end of the perind. the
empieye* is jiabie tor reture transpartaton

11, Upon the sgparation from employment of any foreign worker(sy empaayec urdes the Iabor cedification apoication, if sych
separation occuss prior 16 the end date of tne employment specified :n the applcation. the empioyer wall notify the Cepartment

and DS i writing or any other wethed speaihied of the separaton fom empioyment nol tater thaa forty-gight {48) hours after
such separation s discovered by ihe employer

12, Tne employer vl not place ary H-2B workers amployed pursaant (<ive apphca
Issteq on the Apghsation for Temporary Employment Certiéeanon un 2ss ¢ smpioy
certification from the Dapartment

cuiside the area of nented empioyment
ef has ablained a new iemaorary labor

13. The cates of temporary nged, reasonis) for lemperary need aag o

nver of worker positons beirg requested for cerifcation
have peen truly and accurately siated on the apphcanon

14, 7 the application is beng fled a5 a job contracier the employer wit w0t niace &

ny H2B workers employed pursuant to th
fador cerlification application with any other emgloyer of 8l grother & mrioyer's 7 «

worksile unless:

& The empioyer applicant first maies a Jon2 fide :nguiry as hether the other empioyer has displaced or intends to
displace a similany employed U S worker within Ihe arga 3f olendeq er cloyment within the perod teginning 120
agays te'ore and throughout the entire placerment of tne #i-28 worker, the gther ampioyer provides written i
confirma’ion that it Nas rot s displaced anc ¢oss N9t N2 e 10 displace such U S workers: ang

{iy Al worksites are fisted on the cetified Apphoaion for Temaarary Errplayrent Centificatian

| hareby designate the agent ¢r altorrey dentiied in sechon 2 (# any} of 2 £TA Form 91428 iC represent me for the purpose of labor
certification and, by vistue of my signature in Block 3 below ! take fuft respensibility for the accuracy of any represantations madé by
my agent of atiorney ¥ Y represe: Y

| deglare under penatty of perjury that | have read and reviewed this appization and tha: 1o e ves! of my knowiedge the infarmati
contained therein is rue and accurate. | understand that 1o xnowingly furmish fa'sa wformation in the p,gpa,a{or ol this form af;dA o
supplement thereto o7 to aig, abet, or counse’ anather g da sc o 2 fe Ony 2un shable by a $250506 Ane or § yearsin the Foderal .
oenitentiary orboth 118 G.S.L 1001} ’ - b

1 Last (family} name | 2 Firstigiven) name "3 NMigdle nitial !
Randol {Frank Beauilieu ?
4 Tie : — ]
Prasident %
5 Signature T

- 8 Date signed

R

i

L

Public Burden Statement [1205-0509;

Persons are not required fo 725pona to this coltection of infarmation unless ¢ disnlay e N

burden for this collection of information is estimaled to average 1 8 nours 1o ‘:?:n :;Z ?wceui:r:leyq?; fi’;‘:g.cmm? Jomver. Bubl regorting
information cellaction recurements, including the ticte (o7 reviewing mstructions ‘seamhmg ex*si;n d;'}a‘ . ?s el 'ﬁher rae
the data nesded, ang campletng and reviewing the coilection of informaticn. Tre cbligation \c résg on:ﬂ zsm Ees\‘gathenng arl!d Tainiaining
obranretain benefis (immigration and Nationality Act 8 U.S.C. 1101, 61520 1. leass send o en o 0012 Sollection s required 1o
olher aspect of this information collection to the Ofice of Feraign Later Cartifisation * us 'D orr;mer-t‘s [Fgarding in's burden sstimate of any
Fons!::uiicn Ave., NV, * Washington, DC * 20210 or by email ETA.OFLE Forms édc-t gc:r ;PB oy LBbar  Room Cad12- 200

this address @ ®ase do not send the complated application ta

ETA Form 91425 - Appeadie B FOR DEPARTMENT OF | ARGR L SE TN S

Case Page B 2ol 2

Case Status geay

t Foslavmen
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LOUISIANA IJEPARTMENT OF AGRICULTURE & FORESTRY
Mike STRAIN DVYM
COMMISSIONER

Maovember 21, 2014

Rundols
2320 Kaliste Saloom Road
Lafayetic, LA 70508

Re: Crawfish Season
Dear Randois:

The crawiish industry in the United States is a scasonal industry that is vital to Louisiana
aquaculture and fisheries.

The early live crawfish arc from farmed ponds and are sold primarily to the whole live restaurant
markel. Once the main season arrives, the wild basin crawfish start appearing on the market and
the prices drop so the processing plants may start peeling for the fresh and frozen tail meat
markets.

Louisiana produces approximately 126 million pounds of live weight crawfish a year. Last
season the farm gate velue of that crop was almost $209 million. The majority of those crawfish
were managed by our processors whether destined for the live or tail meat market.

Frozen tail meat is available to the consumer year round thanks {0 the efforts of our processing
plants. Even though our processing plants only operate for a portion of the YEAr, CONSUIMers ean
count on having crawfish available whenever they desite an etouffee, a pot of jambalaya or
savory bew! of gumbo.

Thank you for your dedication to this industry and best regards!

Sineerely yours,
Corm Gsnldiy / Yy

Carrie Casiille, Phiy
Associate Commissioner
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Jan 30 2014 1522 Randol Inc 3379817083 page 1

Randois, Inc.
2320 Kaliste Saloom Road
Lafaysite, LA 70508
337-581-7080

Designzisd cecupation: Gannery worker for seafood process plant
Payroil Reporting Period: Calandar Yoar 2012

Permanent Employment Temiporary Employmeny
f_‘f‘?}omh Tolal Tolal Hpurs [Toltal Earning)  Total Total Hours {Tolal Earnings

Workers Worked Recpived | Workers Worked Received
Jemuary g g g
F@hmaw 0 ¢ 1)
IRiareh 24 1112312 $24,455.58
e 24 23618.82 $40,782.19
Wav 25 1110447 $25,144.08
Lung 23 53014 316, 166,62
Sy 20 828189 $20.716.53
August 19 444013 $11,192.10

" 20 310888 $11.020.80

Tetobar 19 439386 1301114
November i8 3584 88 512,948.80
[Decembor 0 0 0
Designated cecupation: Cannsry worker for seafood process plant
Payrolt Reponling Period: Calendar Year 2013

Permanent Employment Tem ;:}omry"%mpiaymm.

Monih Total Total Hours [Total Barningl  Total Total Hours |Total Earnings

Workerg Werked Recelved | Workerg Worked Reoceived
January o ¢ 0
Fobruss o : 0 5]
%‘éggm 21 328517 722
gg&psst 21 18998 82 437187
Tey 21 21541.05 48607.63
June 21 2148028 4857583
iy 19 7376.39 18107.35
August 18 3813.83 9942 3
Septomber 16 384802 10855 486
Cglobor 18 5202.73 13758.9
November 17 4865.77 12751 52
December 18 213759 650973

! Cenlfy that the information contained on this monthly payrolt report is ‘aocura'aa and based upon

ths individusl payroll records meintsined by Randol, inc. for Calendar Y2ar(s) 2012 and 2013

9] .
WW% /=B Py S[
Frank Rando), President Date
Rsndols Ing,
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Jan 30 2014 1522 Randol lnc 3379817083 page 2

Randols, inc.
2320 Kaliste Saloom Road
Lafayetis, L& 70508

337-081-7080

g 24 1012
10-Jan M ii-Jap $15,985.00 ¢ 12-Jen $30.94 5%.467.00
19-Feb “ 13-Feb $13.586.00 | 12-Frb $18,681, $72,888.00
10-Mar ii-BMar $25,788.90 1 12-Mar $29.368.0 $156,820.00
14-Apr 1l-Apy 370,866,800 | 12-4oy $68,4588.00 $172.023.00
10-May 1i-May $131,130.00 | 32-Mgy $82,734.00 $43,915.80
18Jun ii-dun $104,659.00 § 12-Jun $82,843. $85,806,00
ig-Jul £ £-Jui 68,732.00 | 12-Ju} £29,168, 833,636,068
10-Aug fi-hug $61,941.00 | 12-Aug $54,817, 526,838,860
$8-Sep 11-8e $43,985.00 | 12-Sep $24,925.00 584,153.00
hDet 11-Oet 337,572.00 | 12.0et $27.140.00 $40,154.00
Nov 1oy §66,250.80 | 12-Mov S31,385.00 $31,860.00
Dec 7 T1.Dec $12,134.00 | 13-Dec $16,361.00 $30.96000
KVALUEL $ 652,549,090 S 503604.00 3 ‘,-’S?i! 17.00

* OFF SEASONE SALES . FROZEN

This being true and correct monthly sales record for Randols, Inc.

4 7 } i’”"”’%’“‘f{ft /- 3o Z’c’/%

Frank Randel, Presitem Date
Randols, Inc.

*EA/R Recelpts Normally 30 Days
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Kelly 4. Couch

Fromu Randols <randois@aol.com>

Sent: Monday, November 10, 2014 11:42 AM
Yot Kelly J. Couch

Subject: Re: Randol's Sunday tear sheet

Randol,inc does NOT have Union affiliation...
Frank
Sent from Frank Randot iPhone 6+
On Nov 10, 2014, at 11:08 AM, Kelly J. Couch <kellyicouchl@gmail.com> wrote;
Frank,
1. Do you have any UNION affiliation?
2. Herelsacopy of Sunday 11/9/14 tearsheet.

Thanks! ke

Sent: Monday, November 10, 2014 10:39 AM
To: Kelly Couch
Subject: RE: Contact Information Lafayette

Kelly,

Here is the tear sheet from Sunday. ! will send the other tear sheet Thursday as well as get the physical
tear sheets sent out to you as well,

Let me know if you need anything else.

Adrian Edgerson

Salas Consuitant

Gannett | CareerBuilder.com
888-692-4349 Toll Free
aedgerson@gannett.com

From: Kelly Couch [mailto:kellyicouchl@gmail.
Sent: Monday, November 10, 2014 11:33 AM
To: Edgerson, Adrian

Subject: Re: Contact information Lefayette

Can you shoot me the sun run...then i'll need hard copies for “un and we'd.
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NAICS Search Page 1 of 1

1 L3 Dapatmont ot Sommarce | Blogs | tnux A2 | Gmsasry { FAQS "

i ﬁ@u?gg@tg ' Segrch ..;. :
i Lensl |
Dol Tk oo stowmtolwess Nouwsen

] Py, R g Trvavred, T e

North American industry Classification System
You ors hore; Congus.noy » Busingss B industry » NA[CS » NAICS SaarchToois

2007 NAICS Definition

391712 Fresh and Frozen Seafood Processing

This U.S. industry comprises establishments primarily engaged fn one or mors of the following: {1) eviscerating frash fish by removing
heads, fins, scales, bones, and entralls; (2) shucking and packing fresh sheiifish; 3 manutactusing frozen seafood: and {4} processing
fresh and frozen marine fats and oils,

Cross-References, Establishments primarity engaged in--

« Establishments primarily engaged in canning and curing seafood are classified in U S, indusiry 311711, Seatood Canning.

2002 2007 2042 Corresponding indax

NAICS NAICS NAICS Eniries

311712 31742 311710 Dinners, frozen sealood, manufactsring

31712 314712 311710 Fish freezing (e.g., biocks, fillets, raady-to-serve products)
3ri2 31712 311710 Freezing fish {e.g., blocks, fillets, ready-to-serve products}
21792 311712 3710 Picking crab meat

311712 311792 3710 Seafood dinners, frazen, manufactiring

314712 311712 311740 Shucking and packing fresh shelifizh

{POF} or [ denotes a file in Adobe's Pontable Dogument Format. To view the fie, you will need the Adobe® Reader® & available free
from Adobe. [Excel] or the fatters [xis} indicate & document is it the MicroscA® 3 <2i® Spreadsheet Format {XLS}. To view the fite, you
will need the Microsoft® Excel® Viewer & available for free from Microsoi®. This symbol @ indicates a link (o @ non-government \;veb
site. Our finking to thase sites does not constitute an endorsement of any produsts, services or the information found on them. Once you
fink to another site you are subject to the policies of the new site. o

aBOUTUS F1ND DATA BUSINESS & IMDUSTRY PEOPLE & HeUSEHOLOS SPECIAL TOPICY HEWSROOM
AR Yoy bt Sutvey? OuskFooz el Witk Your Formg 2010 Censuy Blatgies in Scroois News Ralsasos
Fage Amorean FactFindos &zonemic indicslare 2300 Canras eiai Rosourees {ata) Aekease Stheduls
Dirocters Camer Easy Stots I Ecoromis Ceneus Asorican Loty Emsrgency Proparagnars Fiete for Faat
Reglesai Oisens Populsion Firutar €S Survey Stofsicat Absiracy [
History 2010 Census inomttions: Yoy foasme Spacist Census Program uf madi
Ressarch Economic Cansar Expod Codos Pavtrty Fodusa ity & scoms
Sclentas oy inarasiive Wops NASE Pepualicn Sxtiatey Fecovory it )

Congus Cormore TrRvng & Workshops " sovemmonts Population Frojsetions USA gov

Diversty @ Cenus Dats Toola Losel Employment Dynpmes. HeTY spsitsnrs EIT—

Buakwoss Dpportuakios Cevalopars Survoy of Suneets Ownarg Housing

Congrastions and Cuglogy ‘ intematons;

imogovammantel

Publizations Geranigy
Cantoct Us

X4

<Gy P ey 1 B Dapuamant of Commores

industry Classification System {NAICS) 1(888) 756-2427 | naics@census v Last

CONNECT WiTH Us
Accesaitity { intarmation Qusivy | FOIA | Cate Prsteclion a-

Source: U.S. Census Bursau { North American
Revised: May 13, 2013
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Couch Application Service - Kelly

From: TLC, Chicago - ETA SVC <tlc chicago@dol.gaov>
Sent: Wonday, January 12, 2015 12:58 PM

To Couch Application Service - Kelly

Subfect: RE: Randols Inc.  H-400-15011-726210 #H22

Dear Kelly Couch,
Thank you for your inquiry. Your application was received on January 11, 2015 and assigned for processing.

You will be receiving correspondence about your case soon.

Sincerely,
Chicago National Processing Center
This e-mail is intended solely for the person or entity to which il is addressed and may contain fal and/or privileged i fon, Any review,

dissemination, copying, printing of othar use of this e-mat by persons o enfities other than the addressee is prohibited. |f yau have received this e-mait in error,
piease reply to tha sender immodiately that you have received the message and delete the matesial from any computer,

Erarms Couch Application Service - Kely [mailto:couchapplicationservize@gmail.com]
Sant: Sunday, January 11, 2015 812 PM

Taot TLC, Chicago - ETA SVC

Subject: Randols Inc. H-400-15011-726210

Dear TLC,

The website gave me this pasted efror {(exception occurred) however the portal shows that this case is in
Process.

Could you please verify that this case has been submiited for certification as | have conflicting responses from
this DOL website submission.  Should you need, feei free to phone. Thank you, Kelly Couch 225-638-7218

An Exception Occurred
The iCERT System is unabie to process your request at this time.

Some exceptions are temporary and may resolve on your next attempt, If a second attempt does not resofve tha

prob'!ern, please refrain from further attempts and email ICERT Help Desk. Please refer to No. 1418608 and include a
detailed explanation of your actions in the application at the time when You received this message

Up to 10 are shown

H-400-15011-726210 H-2B Randol, Inc. 01/11/2015
process
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Couch Application Service - Kelly

Couch Application Service - Kelly <couchapplicationservice@gmail.com>

From:

Sent: Sunday, January 11, 2015 8:12 PM

To: TLC, Chicago - ETA 5VC

Subject: Randols Inc, H-400-15011-7262310

Cear TLC,

The website gave me this pasted error (exception occurred) however the portal shows that this case is in{\
process. W

Could you piease verify that this case has been submitted for certification as | have conflicting respénses from
this DOL website submission.  Should you need, fesl free to phone. Thank you, Kelly Couch 225.638-7218

e

yﬁxcepﬁﬁm Ccourrad },

L:System Is unable to process your reguest at this time.

Some exceptions are temporary end may resolve on your next attempt. If a second attempt does not resolve the
problem, please refrain from further attempts and emait {CERT Help Desk. Piease refer to No. 1413608 and include a
detailed explanation of your actions in the application at the time when you received this message

Up to 18 are shown [
H-400-15011-726210 H-2B Randol, Inc. 01/11/2¢15 L
4 process 35

N, &

Please note new email address: kellylcouch1@gmail.com

Couch Application Service Assistance, LLC.
Kelly & Couch
231 Pecan Avenue
New Roads, LA 70760
225-638-7218 phone
225-638-7217 preferred fax
225-638-7219 alternate fax

/

i

-



tion will be used in fabor
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301 Cameron Street Apartment A 9 %g 588 iz % &x
g 3 Y o [
Lafayette, LA 70501 :.E w EFE 3 2 g St
ORI . mzE; 8%
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Movember 17, 2014 ) s5oB 2 zes £
T = ERD» . g
) et LI 2 £
Dear Aaron, ZESSE g H

apply. If you are interested in the below position offered, please compiete the attached application and
give us a cail. Thank You.

s/Frank Randol
Randols, {nc.

Job Description and advertisement:

25 temp HZB positions as crab and crawfish seafood processors {53-7062, 51-
3022) approx. 10 months duration. Begins 2/16/2015 thru 12/05/2015 $7.35
hrly, (11.03 OT} 8 pm — 4 am, M-F, some Sat/Sun, hrs/schedule/overtime may
vary, Employer may require post hire, random drug screen, upon suspicion or
post accident, employer paid. Payroll deductions as required by law. No on the
job training, no education requirement. Workers needed tc dehead, dump sacks,
extract meat, fil baskats/tables, grade, ice pack, package, peel, prepare, process,
remove/discard waste, seal, wash, weigh. Box, refrigerate/freeze, load/unload
trucks and cleanup/sanitize worksite and any cther activities as related to
PWD/DOL assigned SOC code as per onet online.org. Must not be allergic to crab
or crawfish, 35 hrs wk, No experience required. After initial 60 hours of
processing employee must be able to peel 4.25 Ib or more per hour. May be paid
per Ib @ employer discretion, which at all times will meet or exceed ETA 9142
certified hourly wage. Unpaid 30 minute breaks available at emplovee discretion,
Job offered by Randol Inc, contact Frank Randol, 2320 Kaliste Saloom Road,
Lafayette, LA 70508, 337-981-7080 JO # 512024,



- Contact information ~——

Applicant Mama:

Address:

i

’I Primary Phone;
Alternate Phons:

L

Name and Location:

Occupation Experience;

Trimemers)

Indicators:
Auto Ranlg

Your Rating:

~ Candidate Summary — -
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AARON J. BROOKS

301 Cameron st apt a
Lafayette, LA 70501 US

(337) 322-8269(Celi/Mobile Phone}
(337) 371-6042(CelliMabile Phone)

{Job requires & monthis} of BXperience as Meal. Foultry, and Fish Cutlers and

Highest Leve! of Education:
{Job requires No Minimum Edueation Requiremant}

AARON BROOKS of Lafayette,

LA

11th Grade Completed

0%
Not yet rated

;= Candidate Location —

Distance from Location/Wo
Willing to Travel:
Willing To Relocaie:

Willing To Telecommute:

i Site:

Estimated 5.2 miles
ot Specified
Not Specified
Not Specifisd

— Specialized Qualifications

Certificates;
Security Clearance:
Typing Speed:

Language/Fraticiency:

Not Specified
Not Specified
Not Specified
Not Specified

r~ Application Status —-

Application Method:
Applicant Status:
Commeats:

By Phore on 11/15/2044 10:31:32 AM

Status unknown
None

|

bitps:www.fouisianaworks. nevhire/vosnet/ind/ AnnlicantinfoPrint asnx /nomimn=tenadng

Fage i ot'1l

L1004
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Type of Job Desired

}
§
i
! Deslrsd Occupation: Assessors
| (dob is tor Meat, Pouliry, and Fish Cutters
i and Trimmers)
| Desired Salary: ANY |
i (ob listed for $7.35 per Hour to $11 03 !
! per Houry i
f Desired Job Locations: Louisiana {
} Desired Employment Type: Not Specified |
1 (Job Type is Seasonal
| Full Time or Part Tima: Not Specified
: (dab is Fulf Time {30 Hours or More})
_j Shifts Willing to Work: Not Specified
| {Jobis for the Other, soe Jjok dascripticn
I shiffy
I Days Available for Work: Not Specified
! Additional information Regerding Type of Desired Joh:
] Not Specified
[ . i o
7 Employment Hisfory —————e.
g’ Company Lacation " Job Title (Qccupation) Start/End | Duration Gross| |Reason for
i Name : Dates of Joby Salary| |Separation
i i
WINN-DIXIE P O BOX 283  stocker (Assessors) 03/2014 - | 7months | Confidentiat| Confidentis! .
MONTGOMERY | %TALX UC 10/2014
LLC EXPRESS
SAINT |
LOUIS, MO i
CHECKERS OF 1113 W 'Cashier{Cashiers} 04120714 - [ 4months | Confidential! Confidential
LAFAYETTE WILLOW ST 08/2014
AREA LAFAYETTE, ;
LA ;
{ HOP 2006 3230 NE ICooking Chef (Chefs and Head 103/2012 - | 1year, Confidential) Confidential
EVANGELINE  Cooks) 11/2013 | 8months
THRUWAY
LAFAYETTE,
LA
MOTEL 6 P G BOX 283 |Housekeeper/Custodian/Laundry| 06/2012 - | 1year, Confidential| Confidential
OPERATING %TALX UCM  Worker (Maids and 0972013 |{3months
LP SERVICES Housekeeping Cleaners)
SAINT
LOUIS. MO
lafayetie parish |lafayette, LA | Custodial Laborer (Janitors ard §01/2010 - iyear Confidential] Confidential-
schoot board :Cleaners, Except Maids and 01/2011
‘ Housekeeping Cleaners)
Hog Wild Bar-B- |iafayette, LA | Dishwashar (Dishwashers) 05/2007 - | 3years, | Conficiential Confidential:
Qlle 1212010 |7months :
Super 8 ‘Baton Rouge, |House Keeper (Janitors and 0172008 - | 7months | Confidential| Confidential
LA Cleaners, Except Maids and 08/2008
Housekeeping Cleaners) |
Copelang Lafayette, LA |Dishwasher (Dishwashers) J Confidentiall Confidentiat

ire/ i i intas = rus L1/17/201
hitos:/www.loulsiznaworks.nethire/vosnetind/ApplicantInfoPrint aspx popup=true&us...  11/1772014
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i

| 05/2006 - | 1year,
| — S 08/2007 | 1month
| Dickie Brennan |ne

cague o up 1t

ew Orleans, | Dishwasher (Di - ident identi
Stoak L JLA ; er (Dishwashers) ‘?g@ggg 4months | Confidential) Confidential
B SO | O {
Lolglans Road Elafayeﬂe, LA ;Dishwasher (Dishwashers) 10172008 - iyear, | Confidentall Confidential
House M~_1 08/2006 |7months
Araunds iNew Orleans, !Dishwasher (Cogks, Alf Other) |01/2005 - {6months | Confident:at Confidential
o LA ~ 07/2005
Shoney's | Lafayette, LA ;Dishwasher(Dishwashers} 10/2002 - | 6months | Confidential Confidentiaf
i 04/2003 :
Burger King Lafayette, LA |Porter {Unknown Occupation) 02/2000 - | 5months | Confidenfat| Confidential®
; 07/2000 ;
Total 13years,
L ; Smontns

r Qccupational Experience

i Qecupation Experience i

No Occupational Experience

~ Education and Training

Qualification Course of Issuing Institution Location Completion
Study Dats
ngh School General High | lousiana tech lafayette. LA 121172012

Equivalency Diploma | School |
Curriculum i

Occupationai Licenses & Certificates

f
{

Certificate / License Issuing Qrganization Complezion Date w’State H Courn‘:\'yJ
i

No Occupational License(s) - Certifiates

Skills
f List View. lob
|

] fhere are no skills o display

i

sy www Jomsianaworks. nevhire/vosuet/ind/Applicantnfolrint asp7popup=tiucdus.
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Page 4ot 1]
e — e et e e e e e H
r Career Readiness Certificate Assessment —— - :
|- N |
| orkr(eys@ ka nnduczi Score H— »b Order Mammum '
I[ Applied Mathematics No ‘icore Recommended
| Locating Information No icore Recommended
Reading for information No {core Recommended
Gareer Readiness Certificate:
e e L - J
r~ Other Foundational Skills Assessments
L_WorkKeys@ sxsn‘ﬂ individual Score Job Crder Minimum i Diﬂerencq
Applied Technology No Score Recommended
Business Writing No Score Recommended
Listening Na Score Recommended
Observation No Scere Recommended
Teamwork No Score Recommended
Writing No Score Recommended
r— Typing Speed
{ No data available for this itlem.
i
[— Languages and Proficiency
i No data available for this itermn.
~ Current Technology @ o R—
[ I
E Technology ]
1 ala mcde Pocket TOTAL
ala mode WinTOTAL
ADP eTIME
| Akanda field operations colfaborative user system FOCUS software
f Apex iV Assessor
Apex iV Fee Appraiser
Apex MohiteSketch
Ascend Property Assessient
11/17/9N14

Ldpsywww louisianaworks.nethire/vosnet/ind/ AnnlicantinfaPrint asmx Inomin=tradroe
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Page 5of 11

atValue Narrative Report Software

Axxya Systems Nutritionist Pro software

Barrington Software CookenPro Commercial

Bradford ClickFQRMS

Bruno Realty eNeighboorhoods

Business Management Systems Municipai Geographic Management System MGMS
Compass Municipal Services CAMAIot

Computer assisted mass appraisal CAMA software
Computerized bed controt system software
Computerized maintenance management system CMMS software
Concierge Systems Report Concierge

CostGuard software

Culinary Software Services ChefTec

CustornCAMA software

Data entry software

EGS CALCMENU software

EGS F&s Contro!

Email software

Emerald Data Deed-Chek

eTrac software

FES Data Systems Fiexmis

Food Software.com IPro Restaurant Inventory, Recipe & Menu Software
GCS3 Property Assessment and Tax Bifling
Geomechanical design analysis GDA software

GNOME Gnutrition

Govern Software Goviiap

Govern Software Lang and Permits Management System
Greenbrier Graphics Deed Plotter

Hansen CAMA

HemeValue Plus software

Howard and Friends Computer CMA Plus

HP 48G+ Appraiser Fee Caiculator

Informatik MapDraw Deed Mapper

Internet browser software

Inventory tracking software

Manatron MVP Tax

Manatron ProVal Plus

Mass appraisal records system MARS software

Menu planning software

¢ isi hires indf i WPri : cmtere Prasn 110870 4
brpsfevovlouisiunaworks.nethire/vosnet/ind/ AnnlicantTninDrint acnyInanmst
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Microsoft Excet

Microsoft Office software

Microsoft Word

MicroSolve CAMA

Midwest Appraisai Network soitware
Modetlium PariTOP

|
! Microsoft PowerPoint
|
|

Multiple listing service software
Nutrition analysis software
Oniline title search and property report software
ProMatch software
Real &dge Software
RealData Comparative Lease Analysis
Realty Tools Tooikit for Market Share
El Wise Commercial
ReServe Interactive Table Management Software
RPIS Silent CMA
Sage MAS 90 ERP
SeftCafe MenuPro
Softree Technical Systems Terrain Tools
ValueTech Repont Builder
Visual PAMSPro
Web browser software
Wilson's Computer Applications RealEasy Appraisals
Wison's Computer Applications RealEasy Photos Plus
WinGap software

r Current Tools

i Tools

Apple corers

Appraisal, mapping, and comparison data reporling systems
Backpack vacuums

Blast chiliers

Blenders

Bone saws

Boning knives

Box graters

Braziers

https://www Jouisianaworks.nct/hire/vosnet/ind/ApplicantiafoPrint. aspx?popup=true&us..

1171772014
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Bread slicers

Broilers

Cake decorating tools
Cappuccine makers

Carbonated beverage dispensers
Carpat shampooers

Carpet steamers

Chefs’ knives

Cleaning brushes
Cleaning scrapers
Clothes ironing equipment
Commercial coffee grinders
Commercial coffeemakers
Commercial dishwashers
Convection ovens
Conveyer ovens

Cream whippers

Deskiop computers
Double hoilers

Dry or liquid measuring cups
Dust masks

Dust mops

Dusters

Electric deep-fat fryers
Electric ovens

Electric stoves

Eiectronic flood maps
Electronic maps

Fire suppressicn blankets
Flood insights

Fioor burnishers

Fioor scrubbing machines
Food dicers

Food processors

Food shredders

Food smokers

Fruit zesters

Garbage compactors

Gas ovens

. . .. , ~ .
s/ www jouisianaworks.net/hire/vosnet/ind/ AunlicantinfoPrint.aspx?popup=truedus... 11/17/2014
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Gas stoves

Gas-powered desp-fat fryers
Griddles

Grills

Handheld distance meters

Hot dog cookers

Household dryers

Household washers
Housekeeping carts

lce shaving or crushing equipment
{ce-making machines

Industrial dryers

Industrial sewing machines
industriat vacuum cleaners
Infrared heat lamps

Instant-read pocket thermometers
Juice dispensers

Juice extractors

Kiichen fire extinguishers

Kitchen shears

Kitchen tongs

Knife sharpeners

Laptop computers

Laser measuring devices

Light commercial washing machines
Mandotines

Mapping and geographic analysis systems
Mapping or locaticn-based analysis systems
Meat grinders

Neat slicers

Maat thermometers

Melon batters

Microwave ovens

Mixers

Mop wringers

Mutti-line tefephone systems
Oyster knives

Paring knives

Parisian cutters

https:y www. lowisianawork s.net/hire/vasnetind/ A nnlisantin FaPrint sone Inaninetoa foe

Page 8 of 11

TV TMALA
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Pasta machines

Personal computers
Personal digital assistants PDA
Pizza ovens

Plane graters

Portion scales

Power floor buffers
Pressure washers
Pressurized steam cookers
Protective face shields
Push brooms

Reat estate mapping and property description systems
Refrigerator thermometers
Rice cookers

Rolling pins

Rotisserie units

Safety blades

Safety goggles
Salamanders

Scouring pads

Serrated blade knives
Sieves

Sifters

Slicing machines

Sponges

Spray botties

Squeegees

Standing HEPA vacuums
Steam kettles

Steam pressers

Steam {ables
Steam-operated sterilizers
Step ladders

Strainers

Tile brushes

Toasters

Toilet brushes

Trash bags

Ultrasonic distance measurers

: .y : sl s credus...  11/17/2614
brnss www louisiaiaworks.nevhire/vosnet/ind/Applicantnfol'rintaspa?popup-riedeus... 11/17/2014



160

rdge tuar it

Vegetable brushes

Vegetabie peelers

Vinyl gloves
Waffle makers
Washer extractors
Wet mops
Wet-dry vacuums
Woks

Work scrubs

— Referances — - e S

Please Contact this Individual Regarding Referances

This job does not have a question set aseaciated with it.

-~ Driver's License information
Do you have 2 valid Driver's No

ficensa?

Do you have access to a Yes
mator vehicia?

Do you rely on public No
transportation?

— View/Add Notes

[ Nota Crezte Date

No notes have been made.

. L . oy ., ot
Lddpsi/ wiwvw Jowsianaworks nethire/vosnet/ind/AnnlicantinfoPrint. asox 7oovup=true&us...  11/17/2014
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Randols inc, e
2320 Kaliste Saloom Road :

Lafayette, LA 70508

Prionty Mail® Postage:
st pstags bl Gart 0 roquasted onling 30 days

9405 5036 9930 0414 2839 44

.
=€§ 3%
|l = 2 e
337-981-7080 =19 3 8 g
@& = g g
) Bl - 3 B 2E
Dawn Richard = § z 5dus  gEZ
326 Travailleur Road %3 g assg g 2a
Lafayette, LA 70506 z 22838 £3b
o ze8z gEz
4 8 2258 %8 g
November 10, 2014 = - H
& #7E8~ . 3
[& 0485 g 3 z
Ea§3 g€ = B
Dear Dawn, ,@5;,5,.;33 £ ¥

Recently you applied online for a position with Randols, 1nc. 1o @ate you have not calied or ¢arme in to
apply. If you are interesied in the below position offered, please complete the attached application and
give us a call. Thank You.

s/Frank Randol
Randols, inc.

Joh Description and advertisement;

25 temp H2B positions as crab and crawfish seafood processors {53-7062, 51-
3022) approx. 10 months duration. Begins 2/16/2015 thru 12/05/2015 57.35
hrly, (11.03 OT) 8 pm ~ 4 am, M-F, some Sat/Sun, hrs/schedule/overtime may
vary. Employer may require post hire, random drug screen, upon suspicicn or
post accident, employer paid. Payroll deductions as required by law. No on the
job training, no education requirement. Workers needed to dehead, dump sacks,
extract meat, fil baskets/tables, grade, ice pack, package, peel, prepare, process,
remove/discard waste, seal, wash, weigh. Box, refrigerate/freeze, load/unload
trucks and cleanup/sanitize worksite and any other activities as related to
PWD/DOL assigned SOC code as per onet online.org. Must not be allergic to crab
or crawfish. 35 hrs wk, No experience required. After initial 60 hours of
processing employee must be able to peel 4.25 {b or more per hour. May be paid
per b @ employer discretion, which at all times will meet or exceed ETA 5142
certified hourly wage. Unpaid 30 minute braaks available at employee discretion.
job offered by Randol Inc, contact Frank Randol, 2320 Kaliste Saloom Road,
Lafayette, LA 70508, 337-681-7080 JO 4 512024.
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F Contact INfOrmation —— e
Applicant Name: Dawn Richard
Address: 326 Travailteur Rd.
Lafayetie, LA 70506 US
Primary Phone: {337)981-4139
Alternate Phona:
~ Candidate Summary .
Name and Losation: E:wn Richard of Lafaysite,

Occupation Experience:
{Joly raquires & month(s) of exparience as Meat, Pouliry. and Fish Cullers and

Trimmers)

Highast Level of Education; 9th Grade Completed
{dob requives No Misimum Education Raquirement;

Indicators:

Autoc Rank: 0%

Your Rating: Nat yet rated

~ Candidate Location .

Distance from Location/Work Site: Estimated 4.1 miles
Witling to Travel Not Spacified
Willing To Relocate: Not Specified
Willing To Telecommute: ot Specified

— Specialized Qualifications

Cortificates: Not Specified
Security Clearance: Not Specified
Typlng Spead: Not Specified
LanguagefProficiency: Not Specified

- Application Status

Application Method: in Person on 11/8/2014 9:37:13 AM
Appiican? Status: Status unknown

‘www fowsianaworks. net'ire/vosnet/ind/A nnlicantir foPrint asox ‘nonin=true s 11inmatd
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Comments: None |

( Type of Job Desired ~—— omme o

| Besired Qceugation:
{Job is for Maat, Foultry, and Fisk CyNers
and Trimmaers)

Desired Salary: ANY

(Jeb tsted for $7 38 per Mour to §71 03

per Hour)

Desired Job Locations: Lafayette Parish

Besired Employment Type: Not Specified

{Job Type is Seasonal)

Full Time or Part Tims: Not Specified
{Jobs is Full Time (30 Hours or Morsj}

Shilts Willing o Work: Not Specified
{Job s for the Other, sse job description

shif

Days Available for Work: Not Specified

Additional Information Regarding Tyge of Desired Job:

Nat Specified

— Employment Ristory — e ——

Company | Location Job Tite Start/End | Duration Gross Reason for

Name {Qccupation) Dates of Job Safary Separaticn
Little 3Decatur, Cashier 08/1986 - [6mcaths | Confidentiall Confidential
Caesars AL (Cashiers) 02/1987
High Lafayette, |Barmaid 08/1983 - |9meaths Confidential| Confidential
Chapperal (LA | (Bartenders) 05/1984

Taotal Tyear,
}Bmc aths

r— Qccupational Experience

QOccupation . Experiance
|

No Occupational Experience

~ Education and Training

Qualification Courseof | Issuing Institution |
: Study i i
i

H H

!
I
|

Location lCumpieYion
Date

|

. L o . . - . _ 1010
itpss wivw, fouisianaworks net/hire/vosnetind/Annlicantin faPrint asnxZnonnm=triedne timsma
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I High School High 8 !
; . gh School  {Cathoun Community 1AL, US 02/01/1979 -
§ Equivalency Diploma State College S g
B i
~ Qccupationat Licenses & Certificates ——— e
H Fiea H i 3 N . | i
i Cerificate / License ][ Issuing Organization n Completion Date ler State ﬁ Country '
! i | ) I }
!' No Occupational License(s) - Ce-tificates
— Skiils -
List View:
There are no skil's to display
— Career Readiness Certificate Assessment -
WorkKeys® Skill . Individuaj Score , WJab Order Minimum
Applied Mathernatics No Score Recommended
Locating Information No Score Recommended
Reading for Information No 3Score Recommended
Career Readiness Certificate:
- Other Foundational Skills A ments  ——— e -
i‘ W;;;;(eys@JSkili —_ individual Score » srder Minimum " Difference |
Applied Technology No Score Recommended
Business Writing No Score Recommended
Listening No Ssore Recommended
QObservation No Score Recommended
Teamwork No Score Recommended
Writing No Sco:e Reecommended
Rivne A hnisianaworks nethirefvosnelind/ApplicantlnfoPrint.aspr 7popup=true&us...  11/10/2014
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| Typing Spead
!

No data available for this item.

~- Languages and Proficiency -

No data available for this item.

r Current Technology

You do not have any saved technology

r~ Current Tools - —

You do not have any saved tools

r— References

Please Contact this Individual Regarding References

This job does not have a question set essaciated with it

— Driver's License Information
Do you heve g valid Driver's No

licenss?

o you have access to 2 Yes
moior vehicle?

Do you r2ly on public No
transportation?

— View/ Add Notes

Note Craate Date

No notes have been mags.

1THII014

suswww lotisianawor ks.nethirervasnetind A nnlicantic falrint asnynannn=rredrie



Job Orders

) Show Filter Criteria
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{ My Portfolio }
i~ Emojover Profijes # o Human Resource Plan
i Corporase Profy e
13 Gaceral information
13 Locations
< Contacts/Users
13 Actount Symmary
Ve Seareh History profite
id ¥iewed Resuymés
i1 programs
0 Gecupations
0 lndustres
O aceas

2 - Communications Profile
i1 Messages

3 Commupication Templazes
O supscrigtions

13 Emaif Log

Job Order Templates Application Questions

Results View: Summary | Detailed

To sort on any celumn, click a column title

# Job Title

166050 Bockkeeping,
Accounting. and
Auditing Clerks

166047 Chefs and Head
Cooks

Joh Ix;ne Status . Aftsr
Status  Status

Expied  Offine Closed 10582005 10/19/2007 0
by staff 12:007C0

AM

,
s
Expired Offine Closed 10/6/2005 11/5/2005 88
by staff 12:00:00
AM

Job Skitl Sets

System - Created fnactive  Views

rage i or4

Tools and Technoloay

Action | Select:

Copy [

Search by
Job Criteria

Pre-fill
Advanced
Rasume
Search

Applicants

Template
Copy i

Edit
Delete

Search by
Jab Criteria
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Page 2 of 4

Pre-fill
Advanced
Resume
Search

Applicants

Preview

Templaie
512024 Crab and Expired Offine  Expired  11/712014 111182014 18 2 Copy O
Crawfish
Seafood
Pprocessors

Edit

Oeiste

LAy’ o
v Y0 o

Job Criteria

{ Pre-fil
1" Advanced
) IR g Resume
%L/ Search

Applicants

Preview

Template

172102 Dishwashers Expired Offine  Closed  11/7/2005 120712005 19 2 Copy r
by staff 12:00:00 B
AM Edit

Dslete

Search by
S Job Criteria

~
Pre-fili
Advanzed

Resums
Search

Applicanis

Praview

Template

177848 Dishwashers Expired Offine  Closed 122772005 1282906 31 16 Copy ]
by staff L 12:00:00 s
AN Edit

Delate

Search by
\\\ Job Critaria

.l Pre-fi

T Advanced
\ Resume
o R —— Search

Applicants

Preview

- - Tempiate

228571 Dishwashers ‘Emsezk Offline (:!o}ea"/mzwzoos 22 4 Copy ]
- Y staff T —

-

7

. P . s I . fald wnv’ e £ 11/10M014
ttps://www.louisianawetks.nethire/vosne /foldersfemniinharderfalder asnvZens=dhn1T
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Page 3 of 4

12/2172008 Edit

12:00:00 s

AR Deleta
Search by
Job Criteria
Pre-filf
Advanced
Resume
Search

Applicants

Preview

Tempiate
429528 E‘xpen'enced Expired Offine  Closed  9/14/2012 10112072 17 Copy a
Kitchen Manager k. by staff 12:00:00

AW Edit

[

Delete
Search by
Job Criteria

Pre-fifl
Advanced
Resume

~— Search

Applicants

Preview

s Template
429471 RESTAURANT  Expired Cffine  Closed 9/12/20‘,;«‘"'10,’24!2012 108 28 Copy I}
COOK by staff - 12:00.00 Fe———
7 AM Edit

Delete

Search by
Job Criteria

Pre-fill
Advanced
Resums
Search

e Applicants
Praview

/ Template

72011 11/5/2011 163 24 Copy O
12:00:00 r———
AM Edit

398437 Seafood Expired Offfine  Closed
Processing Plant . by staff
worker L

Delete

/ Search by
’ Job Criteria

Pre-filt
Advanced
N Resume
’ Search

wiwww. louisianaworks nethire/vosnet/folders/femn/iobarderfnlder asmx?ancs=dhazHE  11/16/7014
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Page 4 of 4

Applicanis

Preview
Template

313200 Seafood Expirad Offine  Closed  10/8/2008 10/20/2D08° 43 8 Copy O
Processor by staff .

Detete

Search by
Job Criteria

Pre-filt
Advanced
Resume
Search

Applicants

Preview

Template
Map

< 0f2 b Rows 5 W/

@ 4 Page

12 Records Found

SEARCH CRIiTERiA:ntemat jobs aniy and Compiele jobs and Job order status equals ‘Any’ and Y-orksite equals 'RANDOL INC

o it : : Penc= 1110014
hitps Ao bouistaaworks.nevhire/ vosnet/folders/emp/ioborderfol der.aspx2enc=dhn 7 1F i
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Pagelorl
{ My Portfolic }
LS Emtover promes W e
Job Qrders 0B Ordor Tomplates Applicelion Questions Job SkiH Sets Toohs and Techuology

+ Show Filter Criteria

i

Results View: Summary | Detailed
To sort on any column, glick a column titie.

Action ESeie‘et‘
512024 Crab and Openand  On-Line Openand 11/7/2014 $1/18/2014 o2 ) Copy =]
Crawlish availabla available rd e ————
Seatood
processors

# Joh Titie EmployérA On-line . System - &
Job Status ¢ Status ~ Status

Edit

Delate

H - Seargh by
Joh Criteria

Pre-fifi
Advanced

Applicants

Preview

Tempilate
Map

Rows |10 Vf :

W4 Pagel1v] Of 5 b B

1 Records Found

SEARCH CRITERIA internal jabis only ang Complele fobs.

httos://www louisianaworks.net‘hirefvosnet/folders/femnfichorderfolder. asoxZenc=dhazHEf.. 11/18/2014
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[ My Borfalio }
@ -
i smplover Brofies B %) yuman Resouree plan
Job Orders Job Order Templatap Application Gusstions Job Skift Sets Toots nnid Technolagy

T Show Filter Criteria

Results View: Summary | Detaited
To sort on any column, click a colurin title,
# Joh Title

toyer ;On-finé System - Created ‘in‘acﬁve ;Vie\k‘s‘zAl‘)pﬁcants\~‘ Aﬁtidn e
Status ;. Stafus & Status. . © After :

512024 Craband Openand  On-line Openand 11/7/2014 11/18/2014 k! 2 Copy
Grawfish available available ) : .
Seafood % Edit
pracessars

N Delete
Search by
Job Criteria

Pre-filt
Advanced
Resumie
Search.

Applicants

Preview

Template

/ Map
W 4 Page[TV] OF t b M - Rows [10_v]

1 Records Found

SEARCH CRITERIAntomal jobs only and Comglete joba

hetps:/www Touisianaworks.net/hire/vosnet/foldersiemn/ iokorderfolder;asnxZenc=dhazHf .. 11170014
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[ My Porttolio |
*  funan Resource pian

!

~ Emolover proflies

Job Orders

Jeb Order Templatas Appfication Questions ol Skili Sots

! Show Filter Criteria

Resuits View: Summary | Detaiiad
To sort on any column, click a column title.

JobTitle  : Employer | On-line .- System
: . Job Status | Status ¢ Status :
512024 Crab and Openand  On-Line Openand 11/7/2014 11/18/2014 " 10 1
Crawfish available available : .
Seafood
pracessors

N

o o ’5\
W Page [T Ot b 1 \I\‘\

1 Recards Found

SEARCH CRITERIA Internal jobs only sad Complels jobs

i \L k Search-

rage { of |

Tools.ond Tachnolagy

Action

Copy O
Edit

Delate

Search by
Job Critarig

Pra-filt
Advanced
Resume

Applicants

Preview

Temp!ate :
: Map |
A f
A Rows [10_v] °

hitna://www fouidianaworks.net/hire/vosnct/folders/emp/icborderfolder. aspx e

dhazHf. 1171472014
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rage + 01 4
{ My Porifotio )
ko j
- Emplover Profiles 2 a
Job Orders Qrder Template: Application Quesilons Job Skill Setg Tools and Technology:
i#! Show Filter Criteria
Results View: Summary | Detailed
To sort an any column, click a column titfe.
# Job Title Employer ~ On-ling © System. - Created © Ihactive ; Views Applicants
) Job Status . Status ' Status i After ¢ : o
512024 crab and Openand  On-line Openand 11/7/2014 1141812014 & 9 /,'
crawfish available avsilable R g
seafood 7
pracessors /
i Delete
Search by
y Job Criteria
f Pre-fill

AR T s
\ \ i J/ Saarch
AR i
N VA

Applicants

Preview

Template

\ \< 9\/ Map
W § Page[Tv] of1 v 3 Rows (10 ] ¢

1 Records qund

SEARCH CRITER:A Intemnat jobs only and Corigiets jobs

s Joulsianaworks.net/hire/vosnet/foldersfemp/ioborderfolder.aspxPenc=dhqziif... 11/15/2014
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Page { of
[ My Portfolio |
F S Ematover profiies * s Human Resourse plag
Job Orders Job Ordar T, Appli Quest: Job kil Set Toals and Technolony
% Show Filter Criteria
Results View: Summary | Defailed
To sort on any coiumn, click a colurin title. . o
# Job Title Employer  On-line System Creatéd ants Action © | Select
Job Stafus © Status . Statys After 3 :
512024 crab and Openand.  On-Ling Open and  14/7/2034 11:’18/201;4/9 1 // Copy. O
crawfish available avajlable o T——
seafood { P Edit
Processors
Lt Delete
=7 Search by

Job Criteria

3
R \\ \ p’f/ Pre-fil

Advanced
Resume
‘\ Search
S e
7 pplicants
\ T

AW Praview

Tempiate

Wap

W 4 Page [1v) Of v p i Rows [10. ]

1 Records Foung

SEARCH CRITERIAIntemai abs oniy ard Complete jobs
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{ My Partfolic }
- Emblover Profites P % Human Resoures pian
Job Crders Job Order Yemplates Applicatich Qusstipns Job Skilt Sety Teoln uid Technology
' Show Filter Critefia
Resuits View: Summary | Detailed
To sort an any column, click a column title. - )
# Job Title Empiloyer On'}In‘e System Creéted Inactive. - Vigws | Appliéarits Aution Seéesi
Job Status - Siatus . Status o Afver ¢ N - i
512024 ¢rab and Openand  OriLine: Opan and ~11/7/2014 11H8/2014..9 Copy ‘ O
crawfish available available
seafood Edit
processors ;. O
: Delete
\ )C\J K Searchby
AN - Job Criteria
N Pre-fif
Advanced
‘Resuma
- Search
\\\ e
} Applicants
. * Preview. i-
¢ ()\0 Q' Tempiate
@ A B
_ Nl
W g Page 1w Of1 b M : . Rows {10 ]

1 Records Fousd

SEARCH CRITER:Alntemal jobs aaly and Compiete jobs

hitps://www.louisianaworks. net/hire/vosnet/folders/empfjoborderfolder.aspx enc=dhiqzHf... - 11/11/2014
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Page 1 of 1
{ My Portiolig |
F - smolover profies * % uman Resource pian
Jot Orders dob Order Templates Asplication Onestigns Job Skill Sets Taols pnd Technolaay

¥ Show Filter Criteria

Results View: Summary { Qetalled

To sort on any column, click 3 column tithe

£ Job Tive Employer ' On-line System © Created

Job Status  Status © Status

512024 crab and Opanand  On-Line Openand 11/7/2014 “11/18/2014 9
crawfish available available
seafood
processors

Delete

Search by
Job Criteria

Pre-fill
Advanced
Resume
Search

Applicants

Preview

Template
iap

K¢ Page [1v] OF 1 ¢ 1 Rows (10 ]

1 Records Fed;zd

SEARCH CRITERIAIntemal jnbs omy and Camplete jobs

. N “ N 3 1 - N YITINNT A
o foulstuawarks. net/hirefvosnatfnlderdammfiabarderfaldas acny l
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Couch Applicallon Service - Kelly

From: Edgerson, Adrian <aedgerson@gannett.com>

Sent: Friday, November 07, 2014 3:03 PM

Tet Couch Application Service - Kelly

Subject: RE: COPS -- forget the previous use this one.... should be copy and paste
Ketly,

Here is the receipt for the ad,

Friday, November 07, 2614

S e S R R T
ot

Transaction Type: Payment Customer Type: 4y
4d Humber: S051%21021 Customer Category:
Apply to Cuntent Order: Ve Customer Status: €y
Paymant Method: CredH Card Customer Group:
Bad Debt: . Customer Trade:
CraditCard Number: XEXXXXXIXXEIXTIIETE. MO Account Humber: §¢
Credit Card Expire Dote: Fehruary 2816 Phone Number: 23
Payment Amount: $880.0% Company / Individual; €
Amount Due: $5.88 Custormey Nama:

Referance Number.

Charge to Company: Lafayeite Customey hddress: 23
Category: Classified 2
Camditio Transaction Number: Nl
Invoice Text: Chack Nawb ex:
Taroics Notes: Routing Number:

Adrian Edgerson

Sales Consultant

Gannett | CareerBuilder.com
868-692-4348 Toll Free

aedgerson@yannett com

Frorm: Couch Application Service - Kelly {mailto:wuchappﬁcaﬁuxlse;V‘ce@gma&l,mm}
Sent: Friday, November 07, 2014 3:52 pM
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Couch Application Service - Keily

From: Edgerson, Adrian <aedgerson@garnett.coms>

Sent: Friday, November 07, 2014 2:.57 PM

To: Couch Application Service - Kelly

Subject: RE: OQOPS -- farget the previous use this one.... should be copy and pasie
Kelly,

t have the ad copy for you below. The cost is $990.00 and is set to run this Sunday and Wednesday the 12,

SEAFOGD PROCESSOR

25 1amp HZB positions 25 ¢rab and crawtish seafood
processors {53-7062, 51-3022) approx. 10 months
duration. Beqins 2/16/2015 thry 12/062015 §7.35
hrly, (11.03 OT) 8 pm - 4 am, M-F, soma Sat/Sun,
nrs/scheduliefovertime may vary. Employer may requirg
post fire, random drug scraen, upen suspicion or post
accident, employer paid. Payroll deductions as required
by law. Noon the job training, no education
reguirement. Workars neaded to dehead, dump sacks,
extract meat, Tl basketsAables, grade, ice pack,
packane. pedl, prepare, process, remove/iiscard waste,
seal, wash, weigh. Box, refrigeratefireezs, joad/unlioad
trucks and cleanup/sanilize worksite and any other
activities as related to PWD/DOL assigned SOC code
45 per onet online.ory. fiust not be aflergic to crap of
crawfish. 35hrswk, No experience required. After
initial 80 hours of processing employes must be abig to
peel 4.25 b or more per hour Way be pald per ib<@
employer discration, which af ail times wiif medt of
exceed ETA 3142 certified hourly wags Unpaid 20
minute breaks available at employee discretion. Joh
offered by Randol Inc, contact Frank Randol, 2320
Kaliste Saloom Road, Lafayette, LA 70508,
337-981-7080 JO # 512024

Adrian Edgerson

Sajes Consultant

Gannett | CaresrBuilder.com
888-592-4340 Toll Free

aedgerson@gannsti.com

From: Couch Application Service - Kelly [mai%to:couchapptitationsemice@gmail.com}
Sent: Friday, November 07, 2014 3:52 PM
Te: Edgerson, Adrian

Subject: OOPS -~ forget the previous use this one.... shauld be copy and paste

RUN THIS ADVERTISEMENT on Sunday and Wed Nov 9 and again on November 12, 2014.
Please cali me for payment, 225-718-3586. Thanks! ke
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o
25 temp H28 positions as crab ;md crawfish seafood processors {53-7062, 51-
3022) approx. 10 months duration. Begins 2/16/2015 thru 12/05/2015 $7.35

hrly, {11.03 OT) 8 pm ~ 4 am, M-F, some Sat/5un, hrs/schedule/overtime may

vary. Employer may require post hire, random drug screen, upon suspicion or

post accident, employer paid. Payroll deductions as reguired by law. No on the
job training, no education requirement. Workers needed to dehead, dump sacks,
extract meat, fil baskets/tables, grade, ice pack, package, peel, prepare, process,
remove/discard waste, seal, wash, weigh. Box, refrigerate/freeze, load/unload
trucks and cleanup/sanitize worksite and any other activities as related to
PWD/DOL assigned SOC code as per onet online.org. Must not be allergic to crab
or crawfish. 35 hrs wk, No experience required. Afterinitial 60 hours of
processing employee must be able to peet 4,25 Ib or more per hour. May be paid
per b @ employer discretion, which at all times will meet or exceed ETA 9142
certified hourly wage. Unpaid 30 minute breaks available at employee discretion.
lob offered by Randol Inc, contact Frank Randol, 2320 Kaliste Saloom Road, )
Lafayette, LA 70508, 337-981-7080 JO # 512024. s

Y,
¥ o
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Kelly 4. Couch e
Froms: Catich Application Service %CouchApp%icaﬁonSer\rice@gmailvcom>
Sent: Friday, November 07, 2014 2:43 Pi
Tar CMHESS@LWCLA GOV; KELLYICOUCHI@GMAIL.COM
Subject: © RANDOLS H2B APPLICATION /
Attachmants: :‘ scan.pdf
|
i
./ -
/
. n
R b
o)

Please open the attached document. This document was digitally sent to you using an BP Digital Sending device.
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Job Order Print Page Page 1 of 2

Lowisizna Job Order Print Decument
Job Order: 512024 Print Date: 11/7/2014 2:3%:50 P
Office; Lafayeite Carcer Solutions Center LWIA/Region: Lafayeite Parish
Employer Information:
Employer Name: Raadol Inc
How to Apply: In Person

Company Website: http:/fwww.randels.com
Application Comments:

Location:
Main Address: Mailing Address:

RANDOL INC Ao AT TS AT
2320 KALISTE SALOGM ROAD 2320 KALISTE SALOOM RD

ETTE. LA 106
Lafayette, L4 70508 LAFAYETTE, La 70508

Contact:
Contact: Fraak B. Randol Title: President
Phone: (337) 81-7086 x  Fax: Email:

Job Details:

QOccupational Code: 51302200 Meai, Poultry, and Fish Cutters vnd Trimmers
Job Title; crab znd crawfish seafood processors

Industry Code:

Number of Positions: 25 Referrals: 5¢

Earliest Date to Display: 11/7/2014 Last Date Job Qrder Will Display: 11/18/2014
Type of Job: Sezsonal Job Time Type: Full Time (3¢ Hours or More)
Duration: Over 150 Days Special Job Category:

Job Duties and Skills:

Description:

25 temp HIB positions as erab and crawlish seafood processors (53-7062, 51-3022) approx. 10 months
duration. Begins 2/16/2015 thru 12/05/2015 $7.35 hrly, (11.03 OT) 8 pm - 4 am, M-F, some Sat/Sun,
hrs/sehedule/overtime may vary. Employer may require post hire, random drug screen, zpan suspicion or
post accident, employer paid. Payroil deductions as required by law. No on the job trairing, no education
requirement. Workers needed to dehead, dump sacks, extract meat, il baskets/tables, grade, ice pack,
package, peel, prepare, process, remove/discard waste, seal, wush, weigh. Box, refrigerate/freeze, load/enload
trucks and cleanup/sanitize worksite and any other activitics as related to PWD/DOL assigned SOC code as
per onet online.org. Must nof be allergic to crab or crawfish. 35 brs wk, No experience required. After initisl
60 hours of proecssing employee must be able to peel 425 b or more per hour. May be paid per b ®@
employer discretion, which at all times will meet or exceed ETA 9142 certified hourly wage, Unpaid 36
minute breaks available at employee discretion, Job offered by Randel Ine, contact Frank Randal, 2320
Kaliste Seloom Road, Lafayette, LA 70508, 337-581-7080 JO # 512024.

Special Software/Hardware Skills Needed: No

Special Skills:

Job Reguirements:

Minimum Age:

Test Done By: Mo test required Required Tests: NA
Hiring Reguirements:

Hiring Requirements Qther:

Education Level: No Minimum Edueation Requirement

Months of Experience: ¢



Job Order Print Page

Requires a Drivers License: Ko

Drivers License Certification:

Drivers License Endorsements:
Compensation and Hours:

Mininwim Salary: 7.35 Hour

Pay Comments: Wikl discuss with applicant
Supplemental Compensation: Ne

Hours per Week: Hours Vary

Shift: Other, se¢ job description

Benefits:

Other Benefiis: No Benefits Listed

Job Order Information to be Displayed Online:

184

Near Public Transportation: Yes

Maximum Salary: 11.83 Hour

Actual Hours:

Job Order Information Online: Company Name is displayed, One-stop staff does not screen applicants

Job Application Information Needed:
Reg Section

i Contact Information

Employment History i Allow individuals that have never had a job to apply (eg. College graduates)

¢ Education History

i1 Certifications

- Desired Job Type

Cther Information:

Green Job: No

Featured Job: Ng

Federal Contractor: Ne

Staff Information:

Category: Regular (Non Domestic)
Status: Open and available
Reason! N&

Future Release From Hold:

Job Order Followup: 12/22/2614

S

Subsidized by ARRA (Stimulus): No
In an Enterprise Zone: No
Count Qrdered Affirmative Action: Ne

Job Developer Mandatory Listing: NA
Empiloyar Status: Open and available
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)
Job Urder Print Page Page 1 of 2

Louisiana Job Order Print Document
Job Qrdes: 812074 Print Date: TE/7/2014 7:2448 PV
Office: Lafavett: = Chnter LWiA/kegion: Lafavette Parish
Employer Information:
Emplover Name
How to Applv: In Person
Company Website: hitp:/swarmw
Applicainn Comments:
Location: )
Main Address: | Mailing Address:

A

2320 KALISTE BATOOST ROAD

H aren g
L

LAFAYETTE, LA

Lofavette LA T
Contact:
Contact: Frank B, of Title; President
Phone: {337y 5817880 ¢ . Fax: Email:

Job Details: ‘
Occupational ¢ :
Job Title: crab and erawfish seafond
Industry Code:

Number of Positinns: 22 Referrple 80

Earliest Date to Display: 11/7/2014 Last Daiz Job Order Wit I

Type of Joh: © : Job Time Type: Full Time (30 Bonrs or More)
Duration: Over 150 Davs Special lob Category:

Job Duties and Skilis:
Description:

25 temmp H2ZB pogitions a8 crab and eyawiish seafood processors (53-7062, 51-3022) approx. 10 manths
duration, Begins 2/16/2615 thru 12/65/2015 9775 hrly, {11.03 CT) 8 pm - 4 am, M-F, some Sat/Sun,

hrsischedule/overtime may vary. Employer may require post hire, v
pest sccident, employer paid. Payroll deductions as reguir
reqairement. Werkers needed to dehbad, dump sacks
package, peel, prepare, process, remdve/discard w
trucks and cleangp/sanitize worksite and am;
per onet online.org. Must not he alle gie
60 hours of procéssing empl mus

drug sereen, upen suspicion or

w. No on the job training, no education
“1eat, fii baskets/tables, grade, ice pack,

s weigh, Box, refrigerate/freeze, load/unioad
v activities as related to PWB/DOL assigned 8OC code as
crab or crawfish. 3% brs wk, No experience required. After initia}
; le to peel 4.25 Ib or more per hour. May be paid per b @
employer diseretion, which at s will meet or exceed ET4A 9142 certified Hourly wage, Unpaid‘éﬂ
minote breaks available at empicnes Miseretion, Job offered by Randot Ing, contact Frank Rando}, 2326
Kaiiste Saloom Rboad, Lafayerte, LA 0508, 337-981-7080 IO # 512024,

Special Software/Hardware Skills Needed: Mo

Special Skills:

Job Requirements:

Minimum Age: :

Test Done By: No'test reguired

Hiring Requiremets:

Hiring Requirements Other:

Education Level: Mo Mintmum Edueation Requirement
Months of Experience: ¢

4

ar

Required Tests: WA



Jab Order Print Page
!
Requires a Drivers License: No
Drivers License Centification:
Drivers License Endorsements:

Compensation ahd Hours:
Minimum Salary: 7.35 Heour

Pay Comments: Will discuss with zpp‘!icasﬁ

Supplemental Coinpensation: Ne
Hours per Week: Hours Vary
Shift: Other, see job description
Benefits: :

Other Benefits: No Benefits Listed

Job Order Information to be Dﬁspia;{ed Online:
Job Order Informtion Ontine: Compapy Name is displayed, One-stop staff does not sercen
Job Application [nformation Needed):

Req Section
. Contact Information

Employment History  : * Allow individuals that have neves had a job to apply (eg. College

Education History
! Certificatiohs
i Desired Joli Type
Other Informatiba:
Green Job: No
Featured Job: Mo |
Federal Contractor: Mo
Staff I[nﬁ'armzﬁmf}:
Category: Regular (Non Domestic)
Status: Open and available
Reason: NA i
Future Release From Hold:
Job Order Followup: 12/22/2014

186

Page 2 of 2
Near Public Transportation: Yes
Maximuem Salary: 11,93 Hour
Actual Hours:
applicants
graduates)

Subsidized by ARRA (Stimulus): No
In an Enterprise Zone: Ng
Court Ordered Affirmative Action: No

Job Developer Mandatory Listing: NA
Employer Status: Gpen and 2vailable
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Wage Determination
n 8141
:nt of Labor

Plazss read and review the instn
found st httpdiwww forsigaizhol

ully before completing this form and print fagibly. A copy of the instructions can ba
govh

A. Emptoyment-Bszad

afion
1. indicat classificatipn supports | {Write classification symboii ©  H-2B
B, at-oh-Contact inforfration
1 {family} name * & "2 First {given) reme * 3. Middle name(s)
cou : ST KELLY

J.

4. Contact's job title *
Qwrer/Manager Couch

Service Assistance

& Address 1°

231 PECAN AVENUE
8, Address 2 NIA
YR 3. State * | 3. Postal code *
W NEWROADS Lo | R e
i * 11. Provi if ap ™
10. Countty UNITED STATES OF AMERICA rovince {if applicabie} POINTE COUPEE PARISH
12. Telephone number ¥ + 13. Extension 14, Fax Number
225-638-7218 i NA 226-838-7219
15, E-Mail Address

kellyjcouch1@gmall.com

C. Employer Information

1. Legal business name *

Randol inc

NiA

2. Trade name/Doing Business As (D

BA}, if applicable §

3. Address 1*

2320 Kaliste Saloonj Road

4. Address 2
N/A

5 Gy Lafayatte

State * i 7. Postal code *
i 7050

8 Counlny ™ NITED STATES OF

AMERICA 2 Provinca [ appfeabie) NI

10, Teiephone number *
337-861-7080

Extension

12. Federal Employer Idenfification N

3 NAICS code

e —
{must be at lsast 4. B :
720796114 ]3 712 must be at least 4-digits) E
S
D. Wage Processing Information
[ 1. s the employer coverad by ACWIAD * QYss @No

2. Is the posifion covered by a Colle)

ive Bargaining Agreement {CBA?Y Y

3. 1s the employer requesting conside
Contract (SCA} Acts? *

ation of Davis-Bacon {DBA} or MicNamara Service

—
1 OYes @No
i QYes T No

|

{ U DBA Qsca j

ETA Fom 9341 FO;

Case Number, PAOR14227388548 0y gy

ENT OF LABOR UST ONiY

Page § of §
UETERMINATION 188UE0

e, Vltdity Pering T

s
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Expiration Data: 03/31/2014
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Application for Prevailing Wage Determination
ETA Form 2141
U.8. Department of Labor

D. Wage Processing information (¢o

nt.}

4, |s the employer requasting considgration of a survey in determining the prevaiing wage? * 1 7 Yes UNo
4a. Survey Name: § LQ’U Ag Research Center - Crab/Crawhish Processars
4b. Burvey date of publication: § 1072972013

E. Job Offer Information
a. Job Description:

1. Job Title ™
Seafood process

2. Suggested SOC (ONET/OES) coc

. 22, Suggested SOC (ONET/OES) cccupation fitle *
i Packers and Packagers, Hand

53-7084

3. Job Tile of Supervisor for this Posi
Owner or Manager

ion {if applicable) §

4. Does this positicn supervise the wi

rk of other employees? * 4a. 1f"Yes", number of employees worker §

OYes @A No will supervise:  N/A

4b. #*Yes' piease indicate the level

{ the employess 1o be supenased: 3 Subordinate [ Peer

5. Job duties — Please provide a des

datails regarding the areas/fields and.
begin in this space, *

ription of the duties to be performed with as much specificity as possible, inciuding
or products/industries involved. A description of the job duties 1o be performed MUST

8. Will ravel be required in order to
perform the jeb duties? *

OYes @AND

1 6a. [T"Yes', please provide datals of e ravel
frequency and nature of the travel, §

[ R7A

required, such as the areals),

ETA Form 9144

FOR

Cage Numbey: PAIG-1422-388548  Cye Qrany.

DEPARTMENT OF LABOR Lt oNLy

Pageiofs
DETERMINATIGN ISSUED

Validity Period 11072034

1o UORR01S
—
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OMB Approval, 1205-0455
Expiration Date: 03/31/2016

Aopiication for Prevailing Wage Dstermination
ETA Form 9141
U.5. Department of Labor

E..Job OHer information {cant)

b. Minimum Job Reguirements:

1. Education: minimum U.S. dip!oma/{iegrse raquired *

None O High SchootGED O Asicnate‘s O Bachelor's O Master's T Doctorate (PhD) O Other degree {JD, MD, ete.}

Ya. 1 *Other degree” in question 1. sgecify the diploma/ } 1b. Indicate the major(s) andfor field(s} of study requited §

degree required § | (May list more than ene related maior and more than ane field)
NiA | N/A
2. Does the employer require a secorjd U.S. diploma/degree? * | I Yes IR M

2a. 1i"Yes" in question 2. indicate thejsecond U.S. diplomaldegree and the major(s} andior fied(s) of study required g
/A

T
3. Is training for the job apportunity reguired? * {  dYes
3a. if Yes® in question 3, specify the pumber of % 3b. Indicate the field{s)/namels) of training required §
manths of training required § | (May fist more than ane related field and mare than one type}
NA NIA
4. Is employment experience requirecﬁ N ] 0 Yes
da. it *Yes® in question 4, specify the pumber of 4b. Indicate the occupation required §
menths of experience required §
N/A I NIA

5. Special Requirements - List speciﬂci skills, dicenses/cerificatesicertifications, and requiremants of the
job apporiunity, *

SEE ADDENDUM

€. Place of Employment Information:
1. Worksite address 1° 29

2. Address 2

N/A ,
3. City * ! 4. County *
Lafay ; 5
5. State/District/Territory ! 8. Postal code * ]
A 70
7. Wil work be performed in multiple Worksiles withn an ares of intended
empioyment ar a lecation(s) other thad the address listed above? * QYes @ No

7a. f'Yes”, identify the geographic place(s) of employment indicating each metropolitan 5
indepandent city{iesYtownshipisy/cou ty(ies) (borough(s)parish{es); and the corres
performed. If necessary, submit a sejond completed ETA Form 9141 with a §i
Please nate that wages cannot be pri

- stalistical area (MSA) or the
ponding statels) where work wil be

sting of the additional anticips i
ided for unspecifiediunanticipated lccations. § pated worksies.

N/A

T me

ETA Form 9141 i Fm@i DEPARTMENT OF LARGR USE ONLY
Page Jof 5
Case Numbar: P4C0- 14227355548 Case 520154 CETERMINATION ISSLED

Validity Periog * 07784 to D2082015
[
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OWB Apgroval. $205-04E8
iration Oato” 033172615 ) o
B B Ll'-\pp!icatmn for Prevailing Wage Determination
ETA Form 9141
U.8, Department of Labor

F. Prevailing Wags Daterminatéont

FOR OFFICIAL GOVERNMENT USE ONLY

D
27-355546 107

B. SOC {ONET/QES) occupation title
L.aborers and Freight, Stock, and Material Movers, Hand

| 2, Date PW request received

1, PW tracking number 13/2014

P-400-143
3. SOC {ONET/OES) code 3

I"4a. DES Wage fevel

k3 7.3 ) Cl 8 Ow aw @wa
5. Per: {Choose only one} ) ‘
@ Hour O Week DO Bi-Weekly O Month O Year O Piecs Rate
8a, 1f Plece Rate is indicated in queston 5, specify the wage offer rejuirements *
N/A

8. Prevailing wage Source (Choose only one)

@ OES {Altindustnes) 10 OES(4\CW§A~HégherEducatior\3 L CBA O DBA G SCA @ OtherAltemate

Survey

fia. If"Other/Alternate Survey” in quedtion 6. specify
Employer Provided Survey

7. Additional Notes Regarding Wage Determination
The employer's job duties regresent a combination of the occupation in item 5.3

The wage determination was ssued based on the enployer submitted survey.

8. Determination date
11/07/2014

9. Expiration date
02/08/2015

F. OMB Paperwork Reduction Actf
Persons ate not required to respond 1o this
reply to these reporting requirements is ma
Adt, Bection 101). Pubiic reporting burden
time for reviewing instructions, searching e
the coflection of information. Send comme:
of Labor * Room C4312 * 220 Canstitution
atdrass,

coitection of information unfess i dis

205-0468)

Plays a currently valid OMB control number,
porary e

Mdatory to obtain the benefits of temn, Respordent's
or this callection of infermation is e
isting dala sources. gathering and
ts regarding this burden estimate 1
ve. NW, * Washington, DG * 202

ed, and complating
o the Office of Foreign Lakor Ce

1¢. Do NOT send the compists

and reviewing
riification * U.S, Department
od appiication ta this

ETA For 41

Case Number PA00-122-35558  Cage Srarys )

FOR DEPARTMENT OF LABOR USE ONT Y

Pagedof §

CETERMINATION [58UFED

Validity Period 11872012 o 02032015
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OMB Apgroval: 1205-0468
Expiration Date 03312016

Woptication for Prevailing Wage Determination
ETA Form §141
U.S. Department of Labor

ADDENDUM
SECTION E.b.5. Special Requirements

1. After initiat 60 hours of procesiing employee must be able to peel 4.25 or more per hour.
2. Employer may require post hir¢, random drug screen, upen suspicion or post accident, emplaoyer paid.

3. Oventime, hours and schedule may vary.
4. Payroll deductions required by law.

5. May be paid per pound at empjayer discretion, which at all times meet of exceed ETA 9142 certified hourly
¢ wage.

8. Unpaid 30 min breaks availabi¢ at employee discretion,
7 Mo on the job training.
% No egucation requirement.
= W-F, some Sat/Sun, 8pm-4am
0. And any other activities as related to PWDIDOL assigned SOC code as per onfine.org.

11. Must not be allergic to crab of crawfish.

ETA Form 914} FOR DEPARTHMENT OF LABQR USE QLY Page S of §
g8 § o
Case Number: patgerz/anssas Cage S!a:xjs CETERMINATION 155 UED Vahidny Period. 1 o
. e ES L e e ey TN e QTR
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Kelly J. Couch

From: oflc portal@dol.gov

Sent: Friday, November 07, 2014 11:01 AM

Tor kellyjcodecn1@gmail.com

Subject: PW: Detgrmination Issued for Case Number P-400-14227-355546
Attachments: Determination9141-P-400-14227-355546_110714120046 pdf

To: KELLY COUCH
231 PECAN AVENUE
NEW ROADS, LA 70760

Re: Case Number: P-400-14227-355546 Rekeived: Oct 13, 2014

We have completed your Prevailing Wage Request of Oct 13, 2014 and have issued a wage determination. The
Department's prevailing wage determinatibn for the position of Seafood processors for crab and crawfish can be found
under Section E on the attached ETA Form 9141 and is valid between Nov 7, 2014 and Feb 8, 2015.

Should the employer disagree with this defermination, the employer may either;

1) submit a redetermination request withid 30 days of this letter in accordance with the Department’s regulations. The
process for seeking 2 redetermination of wages involving H-28 certifications is set out at 20 CFR § £55.10(g}, and the
process for seeking a redetermination of wages invalving PERM certifications is found at 20 CFR §656.40{h); or

2) submit a new ETA Form 9141, Applicatign for Prevailing Wage Determination,

Sincerely,
Office of Fareign Labor Certification
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Nov Ur 2014 1202 Randel Inc 3370817083 page 1

OWIB Approvat: 1215-096%
Expraton Osie- 033112016
Agplication for Prevailing Wage Determination
ETA Form 8741
.8, Deparument of Lebor

Pioone rood pnd vaview the insinuctions cassfully before compieting this form and print lsgibly. A copy of the Inatructions can ba
found & pifumen. lorealgniaboreort detola.govl.

&, play B d Yisa flon
1. Inditate the tyoe of visa classification supponed by this applivation (Wate cisssiication symbol) ® iH-ZB }
8. Rety int-0f-Conizct information
1. Contact's last (family) narrg ~ 2 First(gvenirame © 3. Middle rame(s)®
COUCH TKELLY RN
4. Contsct's job ttle * N .
o Sl v}gn—;‘ Couch Application Service Assistance |
5. Address 1° .

231 PECAN AVENUE

1
5 1
6. Address WA ]
7. Gty * ) 8 Swle* 1 9. Posialcode®
%" NEw RDADS o] 70760
0 Cor ¥ 1. Provinse (il applicable
& OOt ITED STATES OF AMERICA 12PPIERE) POINTE COUPEE PARISH
12. Tolephone number® { 13, Extension | 14, Fax Numbsr
225-838.7218 PRYA 225638-7219
; 15 E-dail Address
| eflyjcouch1 @gmail.com
€. Empioyer Information
1. Legal vusingss name *
Randel Inc
2. Trade name/Doing Business As (DBAY, If zppheable §
A
3. Address 1° o 7
2320 Kaliste Saloom Road
4, Address 2
] 5 Cidy* Lafayetie ; & State ‘LA 7. Postal co<i7&0‘505
f T T Biovinee i
I B Courtry UNITED STATES OF ARMERICA { 9. Province (if applicable) N/A
10, Telsphone number 11, Extension
337-981-7080 g renson !
';567?;?;:' Employer loentification Number (FEN fom RSy * ] 31 %ﬁfics code (mus! be at loag! 4-dighs; ©
Z
0. Wags Procesaing information
%._is the emplover covered by ACWIAT © dyes BNg
2 lsghe pasiion cavgred by & Golleciive Bargaining Agreemert (CBAJ7 © G Yos @ No
g !5 e employer requasting sonsideralion of Davis-Bacon (GBA] o MeRamara Seice 3 ves @Ro
ontract (SCA) Acts? 1 oDnBA T84
ETA Form 9141 FOR DEPARTMENT OF LABOR L3F ONTY

Page 1 of
e Nutiber PLKAGLIAI0E (o DETERMIMATICN 135 2014
Case Ny Case Status. DET 3 4 1o W0

ﬂ%ﬁw@k\\

o e, VALY Popiodl- T

=
4%
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cute 1aUC mandol dpoc 33/9817083 page 2

v U

OMB Approves: 1205-0468
Expiration Doto: 03312018
Apptication for Prevaiiing Wage Determination
ETA Form 8141
4.5, Departrment of Labor

B, Wape Processing Information {cent.)

1 4. 15 the emplover req uesting congidoration of 8 survey in determining ("8 provailng wage? * 1 3 Yes Mo
T8, Survey Namg' § L5U Ag Research Canter - CrebiCrawlisk Procassors - L
1.3b Suney dats of publication: § 107202013
E. Job Oiffer Information
@, Job Doseription:
1. Job Title * -1

Seafood processors far erab and crawfish
2. Suggested SOC [ONETIOES) code °

| 8. Suggested SOC (ONETIOES) oceupation fitle ®
53-7084 | Pazkers and Packagers, sand
3. Job Titte of Supervisor for this Posiion (f apgliceble) §
Qwnzr or Manager
4. Doss (his position superviss the work of sther employaass © i 48 #7Yss" number of amployees worker §

QYss @No will supervise:  na

95, 1i*Yes", plesse indicats the (avel of the smployses to ba supervised. | 11 Susorginate o1 Pear
5. Job dutiss ~ Flease provide 2 desaipion of ihe duties to be performsad with as rouch specificily as possile. including
datsly regerding the fis'ds and/or producis/indusires invelved. A description of the jot duties {0 be pariormed MUST
begin in this spacs. *
Warker nestied fo dehead, tunsp sacks, sxtract meal, fli baskstshables, grade, ice pack, package, nesl, prepare,
process, remove/discard wasis, seal, wash, weigh. Box, reftigeraterireaze. loadiunioad trucks, end claanup/
sanitize worksite.

f

| & Wil ravel be requirad a1 ordar (o 1 6a f"Yes™ pleass i 2
! ¢ 3 . Providls datais of I iravel require L 84
! perform the job duties? | frequeacy and nawre of the fravel § eaulred, such as

A

ihe area(s),

1
L L Yes WNo

—

BTA Form 9181 FOR DEPARTMENY OF LABOR USEORLY

Cosz Nurber; PAX1SE795648  oge §rany: BEVERMINATION $3UES

Page20f§

o Yalidhity Porpd: 10018 1o U

M‘ \Wz/
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2014 1202 Randol Inc 3373827083 page 3

OMB Approvsi: 1208455
Expiration Cote. 037342018

Application for Prevalling Wage Determination
ETA Form 8141
iL8. Depsriment of Labar

E. Job Offer infermation {coni.}
. Minimum Job Requivemoents:

1. Education: minimum U.S. diplomaldegres required *

@ None [C High Scheol/GED O Associate’s £3 Becnelor's T Master's 0 Doctorata (PhD} C7 Other degree LD, #MD, ete.)
1a. 1i*Other degrag® ir question 1, spacify the dipfoma! | *b. Indicate the majar{s] and/or fied(s) of study required §

degree equired § | {May fis! more than one redated major and mare than ane field)
e N i
NIA ; NiA
2. Does the emplayer require @ sacond U.S. diploma/degree’ ; LYss BNe

2s. 1"Yes" in question 2, indicate the'secor d U.S. diplomaitiegres ard the major(s) andjor AEIG(S) of study required §
A

3. s training for the job opponunity requirsd? * i UYss @D No
3z. {7°Yes™ in question 3. specrfy the numbsr of 3b. indicate the field(s yname!s) of training required §
months of freining requirad § (May list mare than one related Geld and mars than ong type)
N/A | hUEY
4, Is employment experisnce required? * ] QDY¥es @No
4. 17 “Yes" in quastion 4. specify the number of - 4b. Indicate the pccupation required §
monihe of experience requited §

N, 1 NIA

]

. Special Requirements - List specific Skils, licenses/cortificatesicatficatons, and raqurements of he
job opportunity, *

SEE ADDENDUM

<. Place of Employmsnt Information:
1. Worksite addrass 1~

2320 Kaliste Saleom Rd

2. Addrass 2 NIA
3. City* 4. County *
Lafzyeils Lafayette Parigh
5 StawDistdeyTaritory © T 8. Postal toda © 7
LA 705(8-2320
7. Will work be periormed in mullipls Worksies withie an asea d! infended
smployment o 3 Incation{s) other than the address Lsted sbova® * GYes U
7a. if Yes', ‘dentily the geographic place(s) of emph indicatirg each metropoiitan siatsfical aree {MSA) of the H
1 city{iesiownship(s icountyfies) {bor ‘parishies}) and tha comasponding slate(s} whare work will be i

performed. {f necessary, submit 3 second completed ETA Form 5141 wiih 2 fisting of he adai
Piease nole the wages cannot be piovided for unspecif ed/unanticipated logstions. §

NIA

tional anticipated worksites.

ETA Form 5143 FOR DEPARTMENT OF LABOR USE anLy

T e ints

Case Number, P4004c227 358548 tes BETERVINATIGN 155080 o
e L Case Statey TF TTAIATONSSUED - Validiy Penog, TEIR0 o QR
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fage &

QM8 Approvef: 1205-0466
Expieion Dato' 03/31/2016 3
Applizaton for Preveding Wage Determination
ETA Form 9144
U.8. Department of Labor

F. Provailing Woge Detarminstion

i FOR OFFICIAL GOVERNMENT USE ONLY [
o ; N 2, Dale PW request received :
| PWYRHNGnEmRT 4 00.14227.365548 Rk i <
3. SOC {ONET/OES) code { 32, SOC (ONET/GES) ecoupetior e
§3-7062 { Laborers and Freight, Stock, ard Material Movers, Hand
4, Pravailing wage 4a. OES Wage leve
T s 7.35 } ot oun owm ow NA

5. Per {Choose only one)
B Howr 03 Week D Bi-Wgeky O honth O Year 3 Piece Rate

Sa. if Piecs Rate is :ndrcated in questior 5, spsc fy ("o wage offer requ'ements *
NA
8. Prevaling wage scurce {Choose only ore)

1@ OES (Al Industries) OES {ACWIA ~ Hgher Education} O 23A 3 DBA O SCA @ OtherAlternate
Survay

2. if ‘Othar/Alternate Survey™ m question B, specily
Employer Provided Survey
7. Additional Notes Regarding Wage Determ mation

. s |
The employer's job duties represent a combination of the occupation in item F.3 and 51- |
:

3022.00 - Meat, Poultry, and Fish Cutters snd Trimmers.

The wage determination was issued based on the employer submitted survey.

i 3. Datermination date i §. Expiration de’e
11/07/2014 ! 5200812015 i

F. OB Papsrwork Reduction Act (1205-0456)
Petgons £1¢ nol reguired to respond 1o this coflection of information tniess it displays a currently val's OMB conieal numpar,
seply 1o these reponing requrerments is mandalery {c oblain ine benefits of ismperary emplyment certificaiion ¢
Ad, Seclion 101;, Public reporiing burden for this coliection of informatiar fs estimated 10 average 55 minyy
time foz raviewdng inatuciions, searching sxisting ¢gta sources, gathering ane maintaining the data needed
ihe colioction of infermation, Send camments regarding this pLsden estimate to the Gfice of Foreign Labor

egaabor “ Room C4312 ° 200 Conslitution Ava.. NW, *‘#ashington, DC * 20210, De NOY sond the compi
adaress,

Respandent’s
Immagration and Natonality
€S par response. including the
and completing and revigwing
Certification* 1.5, Depsriment
miad applicstion to this

ETA Form 3147 FOR DEPARTMENT OF LAROR USE ONLY Pugzdof§
Cast Nunber, P40 L4207.360580  ppe Statys: OFTERVINATICN IssuiED Validity Pengg  HRIRO0K U615
R Gy Per b i S



nev Uf 2014 1202 Randol inc 3379817083 sage 5

OB Approval: 1205-0408
Expitebon DBt AM31120°6

Application for Pravailing Wage Detarmination
ETA Form 9141
U8, Department of Labor

ADDENDUM
SECTION E.b.5: Speciai Reguirements

1. After inilial 60 hours of processing employze must be able to pesl 4.25 or more per hour,
2, Employer may require post hire, random drug screen, upon suspicion or post actident, smployer paid,

3. Overllme, hours and schedule may vary.
4, Payroll deductions required by law,

5. May be paid per pound at employer discration, which at all imes meet or sxceed ETA 0142 certified hoyrly
wage,

6. Unpeid 30 min breaks available ai employee discretion.

7. No on the job training.

8. No education requitement,

9. {4-F, some Sat/Sun. 8pm-dam,

10. And any other activities 2s related fo PWDIDOL assigned SOC code as per otiline.crg.
11, Must not tie aliergic to crab or crawfish.

ETA Form 914} FOR DEPARTMENT OF LABGR V'SE GNLY Fage Sof s

Case Number: resaearasss  Case Staiis: QETERMINA T

e Y8iCRY Period: uomes B, _0znsy

Lot [P
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From:

Sent:

Tor

Subject:
Artachments:

To: KELLY COUCH
231 PECAN AVENUE
NEW ROADS, LA 70760

ofic.portal@doi.gov

Friday, November 07, 2014 11:01 AM

kellyjcouchl@gmail.com

PW: Determination Issued for Case Number P-400-14227-355546
Determination9141-P-400-14227-355546 110714120046 pdf

Re: Case Number: P-400-14227-355546 Received: Oct 13, 2014

We have completed your Prevailing Wage Request of Oct 13, 2014 and have issued a wage determination. The
Department's prevailing wage determination for the position of Seafood processors for crab and crawfish can be found

under Section E on the attached ETA Form 9141 and is valid between Nov 7, 2014 and Feb 8, 2015.
Should the employer disagree with this determination, the employer may either:

1) submit a redetermination request within 30 days of this letter in accordance with the Department's regulations. The
process for seeking a redetermination of wages involving H-2B certifications is set cut at 20 CFR § 655.10(g}, and the
process for seeking a redetermination of wages involving PERM certifications is found at 20 CER § 656.40(h}; or

2} submit a new ETA Form 9141, Application for Prevailing Wage Determination.

Sincerely,

Office of Foreign Labor Certification
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OMB Approval: 1205-0485
Expiraton Data: 03/3°/2016
Application for Prevailing Wage Determination
ETA Form 9141
U.S. Department of Labor

Please raad and review the instructions carefully before completing this form and print fegibly. A copy of the instructions can be
found at hitp:/Awwne forelantaborgert.doleta.govl.

A. Employment-Based Visa information

1. Incieate the type of visa classification supported by this application (Wnte classification symbad: * | H-2B

8. Requestor Poini-of-Contact information

1. Contact's last (family) name = 2. First (given) nama *
coucH KELLY
4. Contact's job title ~ o . .
Qwner/Manager Couch Application Service Assistance
5. Address 1* "
231 PECAN AVENUE

N/A

3. Middle name(s)*
J.

8. Address 2

7. City* &, State " 1 8, Postal code ®
Y NEWROADS LA rseeess L,

70760
10. Country * NTE COUPEE PARISK

UNITED STATES OF AMERICA . Province (f applicabie) p o
12. Telephone number * 13. Extension
225-638-7218 N/A

15, E-Mail Address

kellyjcouch1 @gmail.com

14, Fax Number
1225-638-7219

C. Employer information

1. Legal business name *
Randol Inc

2. Trade name/Doing Businass As (DBA), if applicable §
N/A

3. Address 1°
2320 Kaliste Saloom Road
4. Address 2

NIA

Ciy* 5 . —
5 O tayette &S 17, Postalcode ™ -

8. Country * UNITED STATES OF AMERICA 9. Provinca {if applicable)

10. Telephone number * T Eviena:
337-981-7080 A ension

N/A

12, Federal Employer ldentification Number (FEIN from IRS) = 13. NAICS code (must be af lsast 4-digits} *
720796114 311712

D. Wage Processing information

1. Is the emplover covered by ACWIAT * L ¥es i No

2. Is the position covered by a Collective Bargaining Agreement (CBA)? * QYes & No
3. Is the employer requesting consideration of Davis-3acon {DBA) or McNamara Servic &
Contract (SCA) Acts? ¢ ' ¢ oo, Afo

QI DBA J1SCA

ETA Ferm 9141 FOR DEPARTBIENT OF LABOR 1ISE ONLY T Fage VoET
LR O
Case Number, P4%2- 14227055845 gy rpc DETERMINATION 1SSLED

Vaiidity Period, 1g 0205R01%
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CMB Approval: $205-0456
Expration Date: 03/31/2018
Application for Prevailing Wage Determination
ETA Form 9141
U.8. Department of Labor

D. Wage Frocessing information {cont.)

4. is the employer requesting consideration of 3 survey in determining the prevaiting wage? ° [@Yes INog
4a. Survey Name: § S0 Ag Research Center - Crab/Crawfish Processors

4b. Survey date of publication; §  10/202013

E. Job Cffer Information
2. Job Description:
1. Job Title *

Seafood processors for crab and crawfish

2a. Suggesied SOC (ONET/CES) occupation title *
Packers and Packagers, Hand

2. Suggested SOC {ONET/OES) code *
4 “! 16008 537084

3. Job Title of Supervisor for this Position (if applicable) §
Owner or Manager

4. Does this position supsrvise the work of other empioyees? * { 4a. If"Yes”, number of employees worker §
dvYes & No z will supervise:  N/A

4b. 1f*Yes® please indicate the level of the employees to be supervised, i {3 Subordinate  {J Pser

5. Job dutles - Pleass provide a description of the duties to be performed with as much specificity as possible, including
details regarding the areas/fields andfor produsts/industries involved. A description of the job duties to be performed MUST

begin in this space. *

Worker needed to dehead, dump sacks, exiract meat, fill basketsitables, grade, ice pack, package, peel, prepare,
process, remove/discard waste, seal, wash, weigh. Box, refrigerateffreeze, load/unload trucks, and cleanup/
sanitize worksile.

8, Wil trave} be required in order to Ga. i "Yes”, please provide details of the travel required, such as the area(s)

perform the job duties? * frequency and nature of the travel. § '
JYes @ No NiA

ETA Fonn 9141 FOR BEPARTMENT OF LABOR USE ONLY Bags

Case Number; P#00-14227-356545  (nce Quatgy DETERMINATION ISSUED

Validity Periag 1077201 1o 208201
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OMB Approval: 12050466
Expiraticn Date: 33312016

Application for Prevailing Wage Determination
ETA Form $141
.8, Department of Labor

E. Job O¥er information {cont.}

b. Minimum Job Reguirements:

1. Education: minimum U.S. diplomaldegree required ©

[ None ) High SchoollGED O Asscciata’s O Bachelor's D Master's O Doctorate (PhDj O Other degree (JD, MO, ete.)
1a. if "Other degree” in question 1, specify the diploma/ ! 1b. Indizate the major{s) and/or fieki(s) of study required §

degrae required § ¢ {May list more than cne related major and more than one field)
N/A N/A
2. Does the emplover require a second U.S. diplomaidegree? * I OYes ®©No

2a. it 'Yes’ in question 2, indicate the second U.S. diploma/degrae and the major(s) andor field(s) of study required §

N/A

3. is training for the job opportunity required? * s U Yes No
3a. 1f"Yes" in question 3, specify the number of | 3b. Indicate the field(s)/name(s) of training required §
months of fraining required § ! {May list more than one related fiefd and more than one type)
N/A . | N/A
4. {s employmeant experience required? * QvYes @ No
4a 1f*Yes™ in question 4, specify the number of 4b. incicate the occupation required §
months of experience reguired §

N/A N/A
5. Special Requirements - List specific skills, licenses/certificates/certifications, and requirements of the

job opportunity. *
SEE ADDENDUM

¢. Place of Employment information:

1. Worksite address 1* 5350 Kaliste Saloom Rd

2. Address 2 /A

3. City* 4. County ”
Lafayette Lafayette Parish

5, State/District/Territory * LA §. Postal code "

70508-2320

7. Wil work be performed in multiple worksites within an area of intended
employment or a location{s) other than the address listed above? * OYes WNo

7a. If*Yes”, identify the geographic place(s) of employment indicating each metropolitan statistical area (MSA) o the
independent city(les)township(s)county(ies) {borough{s)/parish(es)) and the corresponding state{s) where work will be
performed. f necessary, submit a second compieted ETA Form 8141 with a listing of the additional anticipated worksites.
Please nate that wages cannot be provided for unspecified/unanticipated locations. § ’

N/A

ETA Form 9143 FOR DEPARTMENT OF LABOR USE ONLY

Case Number: P-A00-14227.3555¢8 DETERMINATION ISSUED

Case Staws Validity Periog; 11002014 10 D2CRZ015
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OMB Approval: 1205-0486
Expiration Onter £3/31/2016 ] )
Application for Prevailing Wage Determination
ETA Form 9141

U.8. Department of Labor

F. Prevailing Wage Determination

FOR OFFICIAL GOVERNMENT USE ONLY

1. PW tracking humber P-400-14227-355546 ‘ 2.1 O%gz/ng%léequest raceived
3. S0C (ONET/OES) code 2a. SQC (ONET/OES) occupation title
53-7062 Laborers and Freight, Stock, and Material Movers, Hangd
4. Prevaifing wage 4a. OES Waga level
$ 7.35 of gn oW DIV B NA

5, Per. {Choose only one}
B Hour 0 Week O Bi-weekly 0O Month O Year O Piece Rale

Sa If Pisce Rate is indicated in question 5, speaify the wage offer requirements
N/A
8. Prevailing wage source {Cheose anly one}

0O OES({AHindustries] O OFES{ACWIA - Higher Education) @ CBA O DBA O SCA @ OtherAllernate
Burvey

6a. If"Other/Alternate Survey' in question 6. specify
Employer Provided Survey

7. Additional Notes Regarding Wage Determination

The employer's job duties represent a combination of the occupation in item F.3 and 51-
3022.00 - Meat, Poultry, and Fish Cutters and Trimmers. )

The wage determination was issued based on the employer submitted suivey.

8. Determination date 9. Expiration date

1170772014 1 02/08/2015

F. OB Paperwork Reduction Act (7205-0466)

Parsons are not required to respond fo this ¢olfection of information unless it displa i

L F f ¥s a currently valid OMB controf number, g
reply to these reporting requirements is mandatqry to obtain the benefits of temporary employment cenin;ation {Immigration ;zsﬁg?eg:z:;
/_h:tx Section 101, Public feporting bufden ipr;hw coflection of information is estimated to average 55 minutes per response ir;cluding the\y
time for rev«ewng instructions. searching existing data souwrces. gathering and maintaining the data reeded, and camplating ‘and reviewin;
tl}eLcEllecH;n of xrg:n?guozn. Send commeants regarding this burden estimate to the Office of Foreign Labor Certification * U.S Depar(mer?t
of Labor * Rea * i ‘ i N nt
addmg;' m C43 00 Canstifution Ave,, NW, * Washington, DC * 20210. Do NOT send the completed application to this

ETA Forns $141 FOR DEPARTMENT OF LABOR USE ONLY Paged of 5
age 4 of 3

Case Nomber: PAI014227-335646  (0agy Guarype DETERNINATION ISSUED

Validity Posiod: 172614 1o DMOBI0TS
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OMB Approval 1205-0465
Expiration Date: 93/21/2018
Application for Prevailing Wage Determination
ETA Form 8141
U.8. Department of Laber

ADDENDUM
SECTION E.b.5: Special Requirements

1, After initial 80 hours of processing employse must be able o peel 4,25 or more per hour.
2. Employer may require post hire, random drug screen, upon suspicion or post accident, employer paid,

3, Overtime, hours and schedule may vary.
4, Payroll deductions required by law.,

5, May be paid per peund at employer discretion, which at all times meet or exceed ETA 8142 certified hourly
wage,

6. Unpaid 30 min breaks available at employee discretion.

7. No on the job training.

8. No education requirement.

9. M-F, some Sat/Sun, 8pm-4am.

10. And any other activities as related fo PWD/DOL assigned SOC code as per online.org.

11. Must net be allergic to crab or crawfish,

ETA Forin 9141 FOR DEPARTMENT OF LABOR USE ONLY Puge 3 ;afi
Case Number: P4us1222/356045  Case Status DETERMNALON ISsUES Validity Pesiod: __1mvmore 0 g2oesy
i . — Y Period: _ 1ives __ @



204

Kelly J. Couch

From: ofic.portal@dol.gov

Sent: Monday, Qctober 13, 2014 3:31 AM

To: kellyjcouchl@gmeailcom

Subject: PW!CERT: Case Number: P-400-14227-355546 Receivad: 10/13/2014

To: KELLY COUCH
231 PECAN AVENUE

NEW ROADS,LA 707560

Re; Case Number: P-400-14227-355546 Received: 10/13/2014

This is a confirmation email that the ETA Form 9141 - Application for Prevailing Wage Determination covering the H.28
visa classification for the position of Seafcod processors for crab and crawfish has been received and submitted for
processing by the U.S. Department of Labor (Department}.

The Department processes all requests for prevailing wage determinations on a First-In-First-Out {FIFO) basis using the
date the application was received and submitted for processing. You have the ability to check the status of this
application at any time by accessing your ICERT On-Line Account at http://iCERT.doteta.gov/.
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PLC Version 2 Custom Page t of !

EQEQT Porta i Walconte, KELLY COUCH {logout}

Portzt Home  Srave g W

| W28 My Account & Profiles  Forms & Insteuctions  Quick Links Contact Us | Help

Peevaiting Waga Pertisho Summary  Prevmiing i Datails

ETA Hoame > ICERY Partat

Case was successfully submitted!

i

Case Number: P-400-14227-355546 1

Employer Name: Randet Inc

This is 3 confirmation that the above referenced ETA Form 9141 Applicalion for Prevaling Wage Determination has baen received and |
submittes for grocessing by the the U.S. Department of Laber {Department). In the interest of fairness and equity, ai prevaiting wage
determination requests are processed by the Departrment an a first-in-first-out {FIFQ) basis.

|

Imporiant Notlce: IF you have sybmitted 2 request for 2 prevaiing wage determinatan using the H-28 visa cassification, the
Department will make every effort to process your sequest in FIFO arder within thirty {30} ca’endar days of recest {20 CFR £55.16).

1 C‘rsa’ts N%:.C.a_s,&
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OWB Anproval’ 1205-0488
Expiration Date: 03/31/2016

Application for Prevailing Wage Determination
ETA Form 8141
LS. Department of Labor

Plaase read and review the instructions carefully before completing this form and print {egibly. A copy of the instructions can be

found ag http:/iwww foreignlaborgert.doleta.qovl,

A. Employment-Based Visz information

1, Indicate the type of visa classification supported by this application (Wele classification symboij. * } H-2B

B. Requestor Point-of-Contact information

1. Contact's last (family) name *

COUCH KELLY

2. First {given) name *

3. Middle namef(s) *
J

4. Contact's job tige * o . R
Owner/Manager Couch Application Service Assistance

5. Address 1~
231 PECAN AVENUE

UNITED STATES CF AMERICA

8. Address 2 A
7. City* 8. State* ¢ 9. Postal code *
NEW ROADS ! 70760
10. Country * 11. Province (if applicable} POINTE COUPEE PARISH

13. Extension
N/A

12. Telephone number *
225-638-7218

14. Fax Number
225-838-7218

15. E-Mail Address
keltyjcouch1@gmail.com

C. Employer information

1. Legal businegss name "
Randot Inc

2. Trade hame/Doing Business As (DBA), if applicable §
NIA

3. Address 1
2320 Kaliste Sajoom Road

4, Address 2
/A

o Lity Lafayette

6. State * 7. Postal *
LA ostal cod7eo

508

8. County™ UNITED STATES OF AMERICA

9. Province (if applicable) N/A

10. Telephone number *
337-981-7080

11. Extension
10

. 12. Federal Employer Identification Number (FEIN from IRS) ¢

13. NAICS code (must be at Isast 4-digits) *

1720796114 311712

D. Wage Processing information
1. Is the emplover covered by ACWIA? * L Yes @ANg
2. Is the position covered by a Collective Bargaining Agreement (CBA)? * W Yes @ No
3, Is the employer requesting consideration of Davis-Bacon (DBA) o McNamara Service D Yes dNo

Contract {SCA) Acts? *

I DBA U SCA

ETA Form 9141

Case Number; PV-B00-14227-235554 - (0 Sratus: INTIATED

FOR DEPARTMENT OF LABOR USE ONLY

Page 1 o 5

Vididity Periog; VA o M
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OMB Approval 1208-0488
Expiration Date: 03/31/2016
Application for Prevailing Wage Determination

ETA Form 9141
U.8. Department of Labor

D. Wage Processing Information {cont.}

4. is the emplover requesting consideration of a survey in determining the prevaiing wage? * i dYes ONo
4a. Survey Name: § LSU Ag Research Canter - CrabiCrawfish Processors

4b. Survey date of publication; § 107292013

£. Job Ofer Information
&, Job Description:
1. Job Tifle *

Seafood processors for crab and crawfish

2. Suggested SOC (ONET/OES) code * A 2a. Suggested SOC (ONET/OES) occupation title *
53-7064 | Packers and Packagers, Hand

3. Job Title of Supervisor for this Position (f applicable) §
Owner or Manager

4. Does this position supervise the work of other employees? * [ 4a, W"Yes", number of employees worker §
TvYes @No |  will supervise: N/A

4b, H*Yes", please indicale the level of the employees o be supervised: 1 0 Subordinate 0 Peer

5. Job duties - Please provide a description of the duties to be performed with as much specificity as possible, including
details regarding the areas/fields and/or products/industries invalved. A description of the job duties to be performed MUST
begin in this space. ”

Worker needed tc dehead, dump sacks, extract meat, fill baskets/tables, grade, ice pack, package, peel, prepare,
process, remave/discard waste, seal, wash, weigh. 8ox, refrigerate/freeze, load/unioad trucks, and cleanup/

sanitize worksite.

8. Wilt travel be required in order to 6a, If "Yes", please provide details of the travel requir
! ; 3 . ed, such as t
perform the job duties? * frequency and nature of the travel. § 4 e areat,
QYes #iNo NiA
N
ETA Form 9141 FOR DEPARTMENT OF LABOR USE ONLY 7™~ Page 1075

Case Number: PW00-34227.355546 Sratgs: NTATED . ,
se Number Case Status: Vaiidity Deriad; ¥4 10 N4
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OMB Approval. 1205-0465
Expiration Date: 03/21/2516
Application for Prevailing Wage Determination
ETA Form 9141
.8, Department of Labor

£, Job Offer Information {cont.}

b. Minimum Jobk Requirements:

1. Education: minimum U.S. diploma/degree required *

[ None 0 High Schocl/GED O Associate’s O Bachelor's ) Mester's O Doclorate (PhD) [ Other degree {JD, MD, etc.)
1a. If*Other degree” in question 1, specify the diploma/ | 1b. Indicate the major(s} and/or field(s) of study required §

degree required § {May ¥ist more than one refated major and more than one field)
NIA NIA
2. Does the employer require a second U.S, diploma/degree? * | UYes &Ne

2a. f"Yes” in question 2, indicate the second U, S. diploma/degree and the major(s) andfor field(s) of study required §
N/A

3. Is training for the job opportunity required? * I 0 Yes No
3a. 1f"Yes" in question 3, specify the number of 3b. Indicate the field(s¥name(s) of training required §
manths of training required § (May list mare than one related field and more than one type)
N/A N/A
4, Is employmsent exparience required? ” H O Yes No
4a. i “Yes" in question 4, specify the number of 4b. Indicate the occupation required §
monthg of experience reguired §

N/A NIA

5. Special Requirements - List specific skills, licenses/certificates/certifications, and requirements of the
job opportunity. *

| SEE ADDENDUM

!

c. Place of Employment Information:

1. Worksite address 1 2350 Kaliste Saloom Rd

2. Address 2 NIA

3. City * 4. County ™
Lafayette Lafayette Parish

5. Stale/DistrictTerritary * LA 6. Postal code *

70508-2320

7. Will work be performed in multiple worksites within an area of intended
employment or a Jocation(s) other than the address listed above? * U ves Ne

7a. 1f"Yes', identify the geographic place(s) of employment indicating each melropoltan statistical area {MSA) or the
independent city(ies)/township(s)/county{ies) (borough(s)/parish(es)) and the corresponding state(s) where work will be
performed. if necessary, submit a second completed ETA Form 9141 with a listing of the additional anticipated worksites,
Please note that wages cannot be provided for unspecified/unanticipated locations. §

NIA

ETA Form 5141 FOR DEPARTMENT OF LABOR USE ONLY Page 3 of 5

Case Number SOOI (e gpayyg INTITER

Validity Periog: WA _ta Ma
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OMB Approval: 1205-0466
Expiration Date: §3/31/2C18
Application for Prevaifing Wage Determination
ETA Form 9141
U.8. Department of Labor

F. Prevailing Wage Determination

FOR OFFICIAL GOVERNMERNT USE ONLY |
1. PW tracking number { 2. Date PW request received
i
3. SOC (ONET/QES) code 3a. SOC (ONET/OES) occupation title
4, Prevailing wage 4a, OES Wage fevel
$ o1 oW gl aonN  ONA

5. Per. {Cheose only one)
O Hour [0 Week O Bi-Weekly O Month O Year [ Piece Rate

5a. H Piece Rate is indicated in question 5, specify the wage offer requirements *

6. Prevailing wage source (Choose only one)

O OES (Altindustries) O OES (ACWIA —Higher Education) O CBA O DBA O SCA 2 OtherAllemate
Survey

6a. Hf “Other/Alternate Survey” in question 6, specify

7. Additional Notes Regarding Wage Determination

8. Determination dale 9. Expiration date

F. OMB Paperwerk Reduction Act (1205-0466)

Persons are not required to respond to this collection of information unless it dispiays a currently valid OMB controf number. Respondent's
reply to these reporting requirements is mandafary to obtain the bensfits of temporary employment certification (Immigration and Naziunaiit‘
Act, Seclion 101). Public reporting burden for this collection of information is estimated to average 55 minutes per rasponse, including the i
time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completmgvand reviewin:
the coilection of infermation. Send comments regarding this burden estimate fo the Office of Foreign Labor Certification * U, S, Dey a‘nmes!
ofdléabm * Room G4312 * 200 Constitution Ave., MW, * Washington. DC * 20210. Do NOT send the completed applicatioﬁ éu tf’:h
address, )

ETA Form 9141 FOR BEPARTMENT OF LABOR USE ONLY Page 4 of 5

Case Number: PH-000-14227-355646 (0 Srarys: WITIATED

Validity Period;_NA 10 NA
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DB Approval 1206-0488
Expiration Date: 0313172016

Application for Prevailing Wage Determination
ETA Form 9141
U8, Depariment of Labor

ADDENDUM
SECTION E.b.5: Special Requirements

1. After initial 60 hours of processing employee must be able to peel 4,25 or more per hour.
2. Empioyer may require post hire, random drug screen, upon suspicion or post accident, employer paid.

3. Overtime, hours and schedule may vary.

4. Payroll deductions required by law,

5. May be paid per pound at employer discretion, which at ail times meet or exceed ETA 9142 certified hourly
wage.

8. Unpaid 30 min breaks available at employee discretion.

7. No on the job training.

8. No education requirement.

9. M-F, some Sa¥/Sun, 8pm-4am.

10. And any other activities as related to PWD/DOL assigned SOC code as per online.org.
41, Must not be allergic to crab or crawfish,

ETA Form 9144 FOR BEPARTMENT OF LABOR {iSE ONLY Page 3 0{;
Cage Number:_pwdng.14220355545  Case Status: miniaten Vahdity Perfod: __wa

to WA
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AGRICULTURAL EXPERIMENT STATION
fberis Research Station

€03 LSU Bridgo Rand

Posy Office Box 468

jeaneeice, Lowisana 20544-0446

' QITIEE5T

Fax: (137)274-9088

Wbiite: Wl At st

QOciober, 2033

Determining the entry-level prevailing wages for non h-2b workers
Survey results of Louisiana South Central Reglon crabmeat/crawfish processors conducted the month of October, 2013,

Column "A" Column “B” Column “C” Colgmn “B*
Number of - Number of Haourly Rate of Coturmn "B x Column “C”
Respondents Employees Pay for Entry
Level Worker
e 40 $7.15 $290.00
2 26 $7.50 $135.00
Totels 3 5 ‘ $485.00

n “D” divided by Column 8" {$ 57,35 (Average Wapge)
Company narties are not listed, indhidual survey results can be provided by contacting Thamas
Hymiel, LSU AgCenter/Sea Grant thymel@agcenier.lsu.edy

3
1} Respondents - Companies included in the survey are hoiders of appropriate Louisiana certification to purchase,
process and sell crab and crawfish products. These companies hire entry-leve! workers to process and clpan the
crabmeat and crawfish meat and package Into containers for sala.

2} lob descriptien ~ Job description: Crawfish/Crab /Seafaod processing worker/dockwerker ; Dutles may include
any or alt of the following : bagging, batt preparation, boxing, cleznup work site and sanitize, conveyor belt
/[steam room, de-back, de-head, dock work, dump sacks, extract meat from carcass {using hands, hand tools ar
knives), filt baskets/troughs/tables, grade, ice pack, load/unioad crawfish ferabs and hait from trueks and docks,
package, peef {remove shell}, pre-grade, prepare, process, refrigerate or freeze, remove/discard waste products,
seal, use washing machine, use vacuum pack machine, wash weigh, and any other activities as related to SOC
code 53-7064.

k=3

Empleyer may use any/or all of the above steps, depending on each individual processing plant.

2

All workers are seasonal {mid April - fate December with the peak seasen being Jjune - August).

5

How survey was conductes — Based on 2 list of all licensed seafood processars in the south central part of
Lovisiana received from the Dept. of Health & Hospitals, attempts were made 10 contact seafood processars
that picked and packed both crab and crawfish. The 4 companies contacted ath were determinad to not use
h-2b employeas. Al 4 responded to the survey. The survey represents 66 workers during peak season.

. - - - e e,
LSU AgCenter/ Sea Grant Marine Extension Louisizna Direct Seafond Program Director,

Thomas Hymel %WMM Dste 10/29/2013

| IR

IO ety de coies of e U3 Systins and ey gt
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Friday,
December 19, 2008

Part V

Department of Labor

Employment and Training Administration

20 CFR Parts 655 and 656

Labor Certification Process and
Enforcement for Temporary Employment
in Occupations Other Than Agriculture or
Registered Nursing in the United States
{H-2B Workers), and Other Technical
Changes; Final Rule
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73, No. 245/ Friday, December 19, 2008/ Rules and Regulations

DEPARTMENY OF LABOR

Employment and Tralning
Administration

20 CFR Paris 655 and 656
RIN 1205-AB54

Laber Certification Progess and
Enforcement for Temporary
Employment in Occupations Other
Than Agriculture oy Ragistered
Nursing in the United States (H-2B
Workers}, and Other Technical
Changes

AGERCY: Employment and Training
Administration, Department of Labor, in
concurrence with the Wage and Hour
Division, Employment Standards
Administration, Department of Labor.,
ACTION: Final rule.

SUMMARY: The Employment and
Training Administration A} of the
Department of Labor {DOL. or the
Department) is amending its regulations
to modernize the procedures for the
issuanca of labor certifications to
employers sponsoring H-2B
nonimmigrants for admission to perform
temporary nonagricultural labor or

s and the procedures for
enforcing compliance with attestations
made by those r’mplm . Specifically,
this Final Rule re- engineers the
application filing and review process hy
centralizing processing and by enabling
emplayers to conduct pra-filing
recruitment of United States {1
waorkers, In addition, the rule enhances
the integrity of the H-2B program
through the introduction nf post-
adiudication audits and procedures for
penalizing employers who fail o
comply with program requirements.
This rule also makes technical changes
to the regulations relating to both the H-
1B program and the permanent labor
certification program to reflect
operational changes stemming from this
regulation.

Although © s has conferred the
statutory authority to enforce H-2B
pregram reguirements on the
Department of Homeland Security
{TIHS}, recent discussions between DHS
and the Depamnem have vislded an
agresment for the delegation of H-2B
enforcement anthority from DHS te the
Department. This Final Rule contains
the Wage and Hour Division (WHID)
regulations estahlishing the H-2B
snforcement procedures that the
Departinent will institute pursuant to
thut agreement, Soparately, this Final
Rute mstitutes conditions and
procedures for the debarment of
Ompk)) ers, attorneys, and agents

participating in the H-2B foreign laber
certification process. As dis ussed
further below, the Department intends
to exercise its inherent authority under
case law and general principles of
program administration to determine
what entities practice hefore it.
DATES: This Final Rule is effective
January 18, 2008,
FOR FURTHER INFORMATION CONTACT: For
information en the H-2B labor
certification process governed by 20
CFR 635.1 lo 653.35, tontact William L,
Carlson, Administrator, Office of
Fareign Labor Certification,
Employment and Training
Administration, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room C-4312, Washington, DG 20210,
Telephone: (202) 6933010 {this is not
a toll-free pumber}, individuals with
hearing or speech impairments may
acress the telephone via TTY by ml]mw
the toll-free Foderal Information Relay
Service at 1-800~877--8339,

For information on the H-2B
enforcement process governed by 20
CFR 835.50 to 655.80, contact Michan]
Ginley, Office of Enforcement Policy,
Wage and Hour Division, Employment
Standards Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW,, Room §-3302,
Washington DC 20210, lelephnnc (202}
693-0745 (this I8 not a toll-free
nunher). lndiwduals with hearing or
speech impairments may aceess the
telephone number above via TTY by
calling the toll-free Federal Information
Relay Service at 1~800-877-8330.
SUPPLEMENTARY INFORMATION:

i. Background Leading 1o the NPRM

A, Statutory Standard and Current
Department of Labor Regulations
Section 101{x}{13){H}{ii}{b) of the
Immigration and Naticnality Act {INA
ar the Act) defines an H-2B worker as
a nenimmigrant admitted to the U.S. on
a terporary basis to perform temporary
aonagricuitural Jabor or services, 8
Co 110118} (H b
ction 214{c)(1} of the INA requires
DIiS to consult with appropriate
agencies of the Govermment” before
granting any H-28 visa petition
submitted hy an employer. 5 11.5.C.
1184{c}(1}. The regulations for the U.S.
Citizenship and Immigration Services
{LISCIS), the agency within DHS
charged with the adjudication of
nenimmigrant benefits such as H-2B
status, currently require at 8 CFR
214.2(h}(8), that the intending smployer
{other than in the Territory of Guam)
first apply for a temporary lahor
certification fromi the Secretary of Labor
(the Secretary) advising USCIS whether

=

U.S. workers capable of performing the
services or abor are avatlable, an
whether the employment of the {nrexgn
worker{s} will adver:
and w orkmg conditions of similarly
cmployed U.S. workers,

The Department’s role in the 11~2B
visa program stems from its obligati
outlined in DHS regulations, to certify,
upon application by a U.S, employer’
intending to petition DHS to admit H~
2B workers, that there are not enough
able and qualified . workers
available for the position sought to be
filled and that the employment of the
foreign worker{s} will not adversely
affect the wages and working conditions
of similarly emploved 138, workers 8
U.S.C. 1101{a){15)(H)(ii)(b): 8 U.S.C.
1184{c)(1); sce also 8 CFR 214.2(h}{6}.

The Dopartmem‘s role in the H-2B
process is currently advisory to DHS. 8
CFR 214.2(h}{6)(iii}a). DHS regulations
provide that an nmp}o_\er may not file
a petition with DHS for an H-2B
temporary worker unless it has recetved
a labor certification from the
Depsrtment {or the Governor of Guara.
as appropriate). or received a notice
fram sither that a certification cannot be
issued. 8 CFR 214.2(h}{(8){HH}(C). {ivi{A).
(vif{a).

Currently, the Department's
regulations at 20 CFR part 655, Subpart
A, “*Labor Certification Process for
Temporary Employment in Occupations
other than Agriculture, Logging or
Registarad ’\Iursmg in the United States
(H-28 ‘.\-’orkers) ? govern the H-2B
labor certification process. Applications
for labor certification are processed by
the Office of Foreign Laber Certification
(OFLC}in ETA, thn agency 1o which the
Secretary of Labor has delegated her
advisory responsibilities dPsn ribed in
the DHS H-~2B regulations, after they are
processed by the State Workforce
Agency {SWA) having jurisdiction over
the area of intended employment.? The
SWA reviews the E\mplm TS
q\phca*mn and job offer {comparing the
employer's offered wage aqamst the
prevailing wage for the positic
supervises 11 S weorker recru; ment, and
forwards completed applications to
OFLC for further review and final
determination,

Under current procedutes, the
employer must demonstrate that its
need for the services or labor is
temporary #s defined by one of four
regulatory standards: (1) A one-time
occurrence; (2) a seasonal nead; (3} a

SWAs are agencion of
that raceive Pedetil ¥
WA




Federal Register/Vol. 73, No. 245/Friday, December 19;,-2008/ Rules und Regulations

214

78021

peaklcad need; or {4) an intermittent
need; 8 CFR 214.2(h{6){1)(B). The
emplayar or its authorized
representative must curfently snbmit to
the SWA a detailed statemnent of
tenipurary need and supporting
docunientation. with the application for
H-2B ldbor certification: Such
documentation must provide a
description of the employer's business
activities'and scheduEx of operations
throiighout the year, explain why the
job-opportunity and the vumber of
workers tequisted reflects its temporary
need; and demonstrate how the

cmplover’s need meets one of these four.

regulatory standards, Based on
fongstanding practice and DOL program
ghidasice, theemployer niust also
establish that the temporary position is
full-timo and that the period of need is
generally one year or fess, consistent
with the standard under DHS
regulations at 8 CFR 214:2h{6). This
Final Rule clarifies that Inll-time
emplayment, for purposes of temporary
labor certification employment, means
at Teast 30 hours per week, except that
whiersa State or an established practice
in-anindnstry has developed a
definition of full-time employnent for
dny occupation that'is less than 30
hours per week, that definition governs.

Additionally, the employer must
recruit fron: the 1.8, labor market to ©
determing 1fa qualified U.S. worker is
available for the positicn. In addition; in
order {o ensure an adequate test of the
labor market for tha position sought to
be filled, the employer must comply
with other program requiremsnts. For
examiple; it must offer and subsequently
pay throughout the period of
employnisnt a wage that is equal to or
higher than the prevailing wage for the
sccupation at the skill level and in the
ires.of intended employment; provide
ierms and conditions of employment
:hat are ot Iess favorable than those
offered ta the foreign worker{s); and not
stherwise inhibit the effective
recriitment and consideration of U.5:
workers for the job.

Historically, the Department’s review
and adjudication of permanent and
emporary labor certification
spplications {including H-2B) tuok
aace through ETA's Regional Offices.
dowever, in December 2004, the
Jepartment opened two new National
*rocessing Centers {NPCs), one cach
ocated in Atlanta, Georgia, and
“hicugo, Diinois, to centralize
srocessing of permanent and tempaorary
‘oreign lnbor certification cases at the
“ederal levil. The Department
sublished a notice in the Federal
egister, at 70 FR 41430, Jul. 19, 2005,
slarifying that employers seeking H-2B

labor certifications must file two
originals of Form ETA 750, Part A;
directly with tho SWA serving the area
of intended cmployment. Ongce the
application is reviewed by the SWA and
after the smployer conducts its required
recruitment, the SWA sendsé the

complete application to the appropriate

NPC. The NPC Certifying Qfficer {CO}
issues a labor certification for temporary
employment under the H-2B program.
deniés the certification, or issues a
notice including thereasons why such
certification cannot be made. Prior to
June 1, 2008, the NPCs shared -
tesponsibility for processing of
tempaorary labor certification
ipplications; each NPC had jurisdiction
over and processed applicatians froma
dilferent subset of states and tesritories.
Effective June 1. 2008, the NPCs
specialized, each assuming
responsibility for different types of
applications, Ndw, H-2B temporary
labor certification applications.
approved by the SWAs ara processed
exclusively by the Chigagd NPC, 73 FR
11944, Mar. 3; 2008. .
Currently, the Department has no
enforcement authority or progess to
ensura H~28 ‘workers who are admitted
ta the U.S. are employed in compliance
with H-2B labor certification
requirements:. Congress vested DHS

with that énforcement authority in 2005:

See 810.5.C..1184; as amendsd by the
Emergency Supplemental
Appropriations Act for Defenye; the
Global Waron Terror, and Tsunami
Relief of 2005, Public Law 109-=13; 119
Stat. 231:As described more fally
below, the Department in this Final
Rule establishes the H-2B regulatory
enforcement regime proposed o the
NPRM; consistent with the agresment
for a delegatioi of enforcement
guthority reached by the Department
and DHS purswant to 8 1.S.C, .
1184{c)(14)(B). This énforcement reginie
alsa includes debarment procedures for
ETA and the Employnient Standards
Administration; Wage and Hour
Divisicn {WHD); undet the
Department's inherent debarment. .
authority; which is explained in greater
detail below.

B, Earlier Efforts Ta Refarm the H-2B
Regulatory Process.

On January 27, 2005, DHS and the
Depiartment issued companion NPRMs
ta significantly revise eachagency’s H-
28 processing procedures. 70'FR 3984
jan. 27, 2005; 70 FR 3993, Jan. 27,2005,
As praposed, those changes to both
agencies’ regulations would have
eliminated in whole the Department’s
adjudicatory role, ending the current
labor certification process for miost Hw

2B occupations and requiring employers
to submit labor-related attestations
directly'to USCIS as par} 64 revised
supplement aceompiaying the H-2B
petition.” .

. Tha two agencies received numerous
comments on the joint NERMs in 2005
Most commenters opposed the )
proposals tomove the program
adjudication to USCIS and to eliminate
the Department’s role in reviowing the
need of emplavers and the recruitment
of LS. workers except in post-
adjudication sudits. Comnienter: :
coricerns focused in part on the loss of
the Department’s éxpecience.in
adjudicating tssues of temparary need
and the potential adverse'impact on
U.S. workers; Based on the significant
conterns posed in those comments, and
after further deliberation-within each
agericy, the Department and DHS have
not pursued their 2005 proposals;
Consequently, the NPRM published by
thie Departirient on Janiuary 27, 2005
(RIN'1205-AB36) was withdrawn'in the
Department of Laboi's Fall 2007 -
Regulatory Agenda. See hitip://
www.reginfo.gov/public/dor
eAgendaViewRulefrulelD=221117.

3 stated in the May. 22,2008, NPRM
preceding this Final Rule, the
Départment continigd, however, to -
closely raview the: H-2B program
procedures in order to deferming
appropriate revisions to the H-28B labor
vertification process. This-ongoing -
systemaltic: roviow was accelorated in
light of considerable workload incireases
for both the Department and the SWAs
(an approximata 30 percent increase in
applicationsin Fiscal Year (FY} 2007
over thase received in FY 2008, and 8
similar inaredse during the first hal{ of
FY .2008)as well a5 Himited

~appropriations funding program-related

operations.

On April 4, 2007, ETA issued
Training and Eniployment Guidance
Lotter {TEGL) N, 2106, 72 FR 19961,
Apr, 20, 2007, to replace its previcus

- guidanice for the processing of H-2B

applications (General Administration
Letter No, 1-95, 60 FR:7216, Feb. 7,
1895} and update procedures for SWAg
and NPCs to use in the procassing of
temporary Jabor certification
applications. The Department Wen held
national briefing sessions in Chicago
and Atlantaon May 1 and May.4; 2007,
respectively, to inform employersand
othel stakeholders of the updated
processing guidance contained in TEGL
2106, Attendees at those hriefing:
sessions raised important qnestions and
concerns with regard to the effective
implementation of TEGL 21-08 by the
SWAs and ETA"y National Processing
Centers (NPCs), I respanse fa the
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substantive concerns that were raised,
the Departmsnt further refined the
process of reviewing applications in
TEGL 27-06 (June 12, 2007), providing
special procedures for dealing with
forestry related nccupations, and TEGL
No, 21-08, Change 1 {June 25, 2007),
and updating procedures by allowing
the NPC Certilying Officer {CO} to
request additional information from
employers to facilitate the processing of
H-2B applications. 72 ¥R 36501, Jul. 3,
2007; 72 FR 38621, Jul. 13, 2007.
Several issues were not addressed hy
those refinements, particularly concerns
relating to increasing workload and
processing delays, which required
regulatory changes. This Final Rule
addresses a number of those unresolved
issues,

C. Current Process Involving Temporary
Labor Certifications and the Need for a
Redesigned System

As described in the May 22, 2008,
NPRM, the process for ohtaining a
temporary labor certification has been
described to the Department as
complicated, time-cotsuming,
inefficient, and dependent upon the
sxpenditure of considerable resources
by employers. The current. duplicative
process Tequires the employer to first
file a temporary labor certification with
the SWA, which reviews the
application, compares the wage offer to
the prevailing wage for the occupation,
ovaerseas the recruitment of U.S,
workers, and then transfers the
application to the applicable ETA NPC,
which conducts a final review of the
application. This process has been
criticized for its length, overlap of effart,
and resuiting delays. Application
processing delays, regardless of origin,
can lead to adverse results with serious
repercussions for a business, especiaily
given the numerical limitation or *‘cap”
on visas under this program, as a result
of which any processing delay may
prevent an employer from securing visas
{or H-2B waorkers during any given half
year period for which numbers are
available. This ocours because employer
demiand for the limited number of visas
greatly excseds their supply, and alf
visas are typically allocated in the early
weeks of availability. See 8 U.S.C.
1184{g}{1}{B} {setting H-2B annual visa
cap at 66,000} and 8 U.S.C. 1184{g}{10)
{setting a cap of 33,000 as the number
of H-2B visas that may be allocated
during sach 6-month period of a fiscal
year).

The increasing wnrklosd of the
Departient and SWAs poses a growing
shallenge to the efficient and timely
processing of applications. As stated in
the NPRM,; the H~28B foreign labor

certification program continues to
increase in popularity among
employers, While the annual number of
visas available is limited by statute, the
number of labor certifications is not.
The number of H-2B laber certification
applications has increased 129 percent
since FY 2000. In FY 2007, the
Department experienced a nearly 30
percent increase in H~2B temporary
Iahor certification application filings
over the previous fiscal year: This
increasing workioad is exacerbata
because the INA does not authorize the
Department to charge a fee to employers
for processing H-2B applications.z At
the same time, appropriated funds have
not kept pace with the increased
workload at the State or Federal level.
This has resulted in significant
disparities in processing times among
the SWAs. Some observers have noted
these disparities among States unfairly
advarntage one set of employers (those in
which the SWAs are able to timely
progess applications) aver others {those
in which SWAs experience delays due
to backiogs resulting from inadequate
staffing or funding, or other causes).?

In light of these recurring experiences,
this Final Rule institutes several
significant measures to reengineer the
Deopartment’s-administration of the
program. These changes improve the
pracess by which employers abtain
labor certification and where our
program experience has demonstrated
additional measures would assist the
Department in protecting the job
opportunities and wages of U.S.
workers. The Final Rule also pravides
greater accountahility for employers
through peaaities, up to and including

#0m Juno 17, 2008, the Daparimont transmitted
draft legislstion to the Congress that
il INA 1o provide the Deparimant w
ta charge and retain a fee {0 reeonp 4
administering the H«28 labor certification program.

3The growlh in the number of appiications is
explainad in part by the increasing desire of

1 for a tegal tamp force snd by
on that permitted g
varkers into the U.5. hy exampting from the 66,008
anmual vap any H-2D worker who had besty
counted againg: the numerical cap in provious
yenrs, See Sava OQur Small and Seasonal Businasses
Act of 2003, Public Law 108-13, Div, B, Title IV,
119 Stat, 318 [uffortive May 11, 2005] {axempting
frenu sumertcat cap for FY 2005 and Y 2008
returning H-28 workers wha had counted againsi.
the cap in one of the threo fiscal precoding
the fi: r in which the visa petition was filed),
and Save Our Sl and Seasonal Busine: Act
of 2000, incladed in the Defsnse Authort n Act
for FY 2007, Sec. 3054, Public Law 100-364
{making amendment retrogelive to October 1 2006,
end extending the exemption through FY 2007).
Thésn rofurning worker provisions sxpired
Septembay 30, 1184{H9 {2007): INA
006, Public: Law 108~
51, 1914 (Angust 6, 2004}
some fish 1o icns froms the

debarment, as an additional safeguard
against abuse of the program.

D. OQverview of Redesigned H-2B
Foreign Labor Certification Process

As proposed in the NPRM and
finalized int this rule, the redesigned
application process will require
emplayers to complete recruitment
steps similar to those now required, but
will require them to do so prior to filing
the application for labor certifitation.
Oneg recruitnient is complete, this Final
Rule maintains the requirement
propased in the NPRM that the
completed application bé submitted
directly to DOL instead of being filed
with a SWA. This Final Rule eliminates
the SWA duplicative review of the H-
2B afpﬁcatinn, In association with this
Final Rule, the Department has
redesigned the application form
currently-used for the H-2A and H~2B
temparary labor certification progranis
and proposed-a new ETA Form 9142:
Additional. information about the new
application form appears in the
Administrative Information section of
this preamble. This rule does not
eliminate or federalize SWA activities
{e.g., the job order and interstate
clearance process} that may ultimately
support an employsr's H=2B application
but are funded and governed
independently under the Wagner-Peyser
Act, This rule does federalize prevailing
wage determinations, previously
performed by the SWAs under this
progrant.

To test the U.S. labor market
appropriately, employers will ba
required to first obtain from the Chicago
NPG a prevailing wage rate to ba used
in the recruitment of U.S. workers. To
make this request, employers in the
non-agricujtural lahor certification
programs. will use a new ETA Form
9141, which was designed and will be
implemented in conjunction with thig
Final Rule. As with the Form 9142,
additional information about the Form
9141 appears in the Administrative
Information section of the preamble.
The employer will. then follow
recruitnient steps similar to those
required under the Gurrent program. The
NPRM proposed increasing the number
of required advertisements to three.
However, in response to conimerts, the
Final Rule rsturns to the current
requirement of two advertisements,
although it retains the proposad
requirement that one of those
advertisements be placed on a Sunday.

Consistent with the NPRM; this Final
Rule requires the employer to attest to
and enumerate its récruitment efforts as
part of the application but dogs not
require the embloverto suhmit
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supporting documentation with its
application. To ensure the integrity of
the process, the Final Rule requires the
employer to retain documentation of its
recruitment, as well as other
documentation specified in the
regulations, for 3 years from the date of
pertification. The employer will be
required to provide this documentation
in response to & request for additional
information by the Gertifying Officer
{CO) hefore certification or by ETA
pursuant fo an audit or in the course of
an investigation by the Wage and Hour
Division {(WHD) after a determination on
the application has been issued., The
Department has set the document
retention requirement at 3 years rather
than the proposed 5 years in respense
to comments received expressing
concerns that five years would impoge
an unnecessgry burden on small
employers, especially those that arc
mabile or have a mobile component.

Employcrs or their authorized
representatives {attorneys or agents) will
be required to submit applications using
a new form designed to demonstrate the
employer’s compliance with the
obligations of the H~2B program. As
described in the NPRM and the Final
Rule; the application form will collect,
in the form of attestations, information
that is Targely required aiready by the
current H~2B labor certification process.,
These attestations are required from the
employer to ensure adherence to
program requirements and to establish
accountability. As with recruitment,
employers are required to retain records
documenting their compliance with all
program requirements, An application
that is complete will he accepted by the
NPC for processing and will undergo
final review by the Department.

Based on the Department’s
experience, and in response to congerns
voiced in public comments about the
nesd for H-2B stakeholder guidance and
ETA staff training, wa have added a
tranaition peried to the Final Rule at
new §655.5, Although the Final Rule
takes effect 30 days from publicatien, it
phases in implementation based on
employment start dates listed in the
application, Employers with a date'of
need on or after October 1, 2009, will be
governed by these new regulations.
Employers with a date of need on or
after the rule’s effective date but priorto
QOctaober 1, 2009, will follow the
transitional process descrihed in
§635.5. Additiona! information about
the transition process appears below.

In arder to further protect the integrity
of the program, specific verification
steps, such as verifying the employer's
Federal Emplover Identification Number
{FEIN] to ensurc the employer is a bona

fide business entity, will accur during
processing to ensure the sccuracy of the
information supplied by the. cmployer.
if an application does not appear to be
complete or merit approval on its face
but requires additional information in
order to be adjudicated, the CO will
issue a Request for Further Information
{RF1), a process the program already
employs. After Departmental review, an
application will be certified or denied.

As proposed in the NPRM and
adopted in the Final Rule, the
introduction of new post-adjudication
andits will serve, along with WHD
investigations, as both a quality controf
measure and a means of ensuring
program compliance. Audits will be
conducted on adjudicated applications
meeting certain criteria, as well as on
randomly-selected applications, In the
event of an aidit or WHD investigation,
cmployers will be required to provide
information supporting the attestations
made in the application. Failure to meet
the required standards or to provide
information in response to an audit or
investigation may result in an adverse
finding on the application in question,
initiate Departmental supervised
recroitment in future applications, and
penalties.

As stated in'the NPRM; the
Departmient expects the modetnized
processing of applications will yield a
reduction in the overall average time
neaded to process H-2B labor
certification applications. This process
is expected to lead to greater certainty
and predictability for employers by
reducing processing times which have
exceeded our historical 60-day
combined State and Federal processing
timeframe.

1L Discussion of Comments on the
Proposed Rule

In response to the proposed rule, the
Department received 134 comments, of
which 88 were unique and another 46
wera duplicate form commaents.
Commenters represented a broad range
of constituencies for the H~2B program,
including individual cmployers, agents,
industry coalitions and trade groups,
advocacy and legal aid orgenizations,
labor unions, a bar association,
congressional oversight and authorizing
committees, and individual members of
the public,

The Department received comnients
bath in support and opposition to the
proposed regulation. Comments
supported, for example, the anticipated
efficiencies of the proposed streamlined
process and the potentjal conversion to

* Further sanctions may be imposed by DIS. See
81.8.C. 1184{c)24).

slectronic filing. Broadly, other
commenters opposed the rule because
they felt it would undermine program
integrity or weaken worker protections
and U.S. worker access o job
opportunities, Still others believed the
rulomaking untimely; given the general
weakening of the economy, or that the
proposed rule failed to address what
they believed to be key problems
underlying the program. Several of
those problenis, such as the annual cap
of 66,000 H-2B visas per yeat, are
statutory and cannot ha changed
through regulation.

In addition, as describied in greater
detail below, the Department received
comments raising a variety of concerns
with-specific propasals and provisions
within the rule: After reviswing those
comments thoughtfufly and
systematically, the Dopartment has

. modifed several provisions and

retained others as originally proposed in
the NPRM,

Provisions of the NPRM that received
comments are discussed bglow;
provisions that were not commented on
or revised for technical reasons have
been adopted as proposid. The. . .
Department has made some technical
changes to the regulatory text for clariry
and to improve readahility, but those
changes were not designad to alter the
meaning or intent of the regulation.

A. Section 655.2—Territory of Guam

T the Final Rule, the Departnient has
revised the discussion on the autharity
of the Governor of Guam to clarify that
the enforcemant of the provisions of the
H-2B visa program in Guam resides
with the Governor, pursuant to DHS
regulations.

B. Section 655.4-Definitions

Cf the definitions propesed in the .
NPREM, comments were received on the
definitions for “agent,™ “attorney,”
“employ,” “employer,” “full time,"”
“representative,” and “United States
warker,”

The praposed rile defined an agent as
“a Jogal entity or person which is
authorized to act on behalf of the
emplayer for tentporary agricultiral
labor certification purposes, and is ot
itself an employer as defined in this
subpant. Thie térm ‘agent" specifically.
excludes associations of other
arganizations of eniployers.” I
response to comments, the Department
has carrected the typographical error
and replaced “agricultural™ with
“nonagricultaral.”

ome cominenters sipported the
proposed definition of ageiit with regard
torits bafring of associations or
organizations of employers. One bar
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association commented there had been
many abuses hy agents in the past,
including the unauthorized practice of
faw, end recommended the Departrent
adopt the definition under DHS
regulations at 8 CFR 292.1. We have
reviewed the guidelines under that
section and concluded it is
inappropriate for the lsbor certification
process. The standard set by 8 CFR
292.1 is not tailored to the Department's
needs. For example, it includes, among
others, law students and "'reputable
individuals.” We have determined such
persons may not be appropriate to
practice before the Department, in
particular for purposes of foreign labor
certification activities. That definition
was designed to fit the needs of ancther
Federal'agency and would eliminate
many current individuals who act on
behall of emplayers in the labor
certification process with the
Departmaent.

he Department acknowledges that
allowing agents who are not attorneys
does not fit into the categories
recognized by DHS and creates a
difference between the two agencies.
The Department has permitted agents
who do not maset these criteria to appear
hefore it for decades. Agents who are
not attornays have represented
claimants before the Department in a
wido variety of activities since long
before the development of H~2A
program, and DOL's programs, where
they intersect with those of DHS, perniit
a broader range of representation. To
change such a long-standing practice in
the context of this rufemaking would
represent a major change in policy thit
the Department is not prepared tn make
at this time and was suggested in the
NPRM seeking comments.
Consequently, the Department has nat
adapted this recommendation. The
Department will maintain its long-
standing practice and policy with
respect to wha may represent
cmployers.

For greater clarity, a definition for
“Administrator, Wage and Hour
Division {WHD)" has been added to the
definition section of the regulation to
distinguish this official from the
*Administrator, Office of Foreign Labor
Certification (OFLC).”” Regulatary text
has been added where needed to
distinguish between these officials.

The proposed rule defined an attorney
as:

Any persan whe is a member in good
standing of the bar of the highest court of any
State, | ion, territory, or @ wealth
of the L1S., or the District of Columbia, and
who is not under suspension or disharment
from practice before any court or before DHS
or the U.S. Department of Justice's Execitivae

Office {or Immigration Reviaw, Such a person
is permitted to act as an attorney or
tepresentative for an employer under this
part; howsver, an attorney whodcts as a
representative st do sa only in agtordance
with the definition of ““representative™ in this
saction,

In the Final Rule, the Department has
reworded the definition to provide more
clarity regarding the bodies or courts
that ¢ould suspend or disbar an
atterney. The Department has also
revised the final sentence in the
definition to read: “Such a person is
permitted to act a5 an agent or attorney
for an employer and/or foroign worker
under this subpart.”

In the NPRM, the Department added
a definition for “employ” and made
revisions to the definition of
“employer.”” A trade association
suggested that the Department eliminate
the definition of “employ” but retain
the definition of “employer.” stating
that the definition of “emplay” adds
nothing to clarify status or legal
obligations under the H~ZB program
and insinuates braad logal concepts that
add unnecessary confusion. As
suggested by commenters, the
Department has deleted the definition of
“employ.” We agree this definition did
not provide any additional clarification
regarding status or legal obligations
related to the H-2B program and may
generate some confusion with other
statutes.

The Department received comments
that the requirement for a Federal
Employer Identification Number (FEIN}
as incorporated in the definition of
“employer’” could be problematic for
some employers. One commenter.
recommended the use of the DUNS
number as a complement to the FEIN.
The “data universal numbering system”™
{DUNS}, which is operated by Dunn &
Bradstreet, issues nine-digit numbers
that serve as unique identifiers and are
used, in cases, by the Federal
Government or individual businesses to
track businiess entitios. The Department
has decided to retain the definition as
proposed, and notes that it is easy for
employers to obtain FEINs, which have
the advantage of being assignad by the
Internal Revenue Service, ajthough in
paragraph {1)(i{i} of the definition we
have added the phrase “for purposes of
the filing of an application,"” to clarify
the FEIN is information gathered
specifically at the point of application
for H-2B labor certificaticn. In
paragraph {1)(i) of the definition, the
Departinant his replaced “may" with
“miust” to clarify U.S. workers must be
refarred to a U.S. location for
employment,

Commeriters supparted the inclusion
of a definition for “full time,” The
Departrment agrees with one
conunenter’s assertion that, consistent
with program practice, the definition
should not be construed ta establish an
actual obligation of the number of hours
that must be guaranteed each week. The
parameters set forth in the definition of
“full time" refer to the number of hours
that are generally perceived to
constitute that type of employment, as
distinguished from “part time,” and are
not a requirement that an employer offer
a cortain numbet of hours or any other
terms or conditions of employment.

The Department has also made
changes'to the definition of a job
contractor for purposes of clarity. The
changes make clear that the job
contractor, rather than the contractor's
client; must control the work of the
individual employee.

One trade assoctition commentad that
to the extent the intent of the rule is to
define the respective lability of agents
and represeitatives, it should articulate
a clear selof standards for Hability. The
assaciation found the definition of
“reprasentative” to be problematic and
suggested deleting orrevising it. The
commenter guestioned whetherthe
intent of the regilation was to make the
representative lable forany
misrepresentations in an attestation
made on behalf of an employer, Because
of potential overlaps with the definition
and fole of agent, the commenter also
requested the rule clarify if, and under
what circumstances, an agent is lable
for activities undertaken on behalf of an
employer: The commentar
regommended the Department delete
the provision on the representative’s
role in.the consideration of U.S.
workers, questioning what rationale the
Department had for dictating under
what circumstances an attorney or tther
person can interview U.S, applicants for
the job, and why the Department is
“singling out” attorneys within the
definition,

The Department disagraes with the
commenter’s interpretation of the
Hability of an agent or attorney for the
acts of the employer, The dutias of an
agent of attorney may vary widely and
not all duties that an sgent or attorney
undertakes may lead to lability. The
Department racagnizes, however, that
some of an agent’s or attornay's duties
in representing an employer may put
the agent of altorney in the role of the
employer and he a basis for assigning
liability for the employer's acts or
omissions, For-example; in undertaking
to represent anemployer in the H-2A
programi, an agent or aitorney not only.
performs administrative tasks but also
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submits atlestations regarding the
employer's abligations under the
program. Attorneys and agents
undertake a significant duty in making
such representations. They are,
therefore: responsible for reasonable due
diligence in ensuring that employers
understand their responsibilities under
the program and are prepared 1o execute
those obligations. Agents and attorneys
do not themselves make the factual
attestations and are not required to have
personal knowledge that the attestations
they submit are accurate. They are,
however, required to inform the
employers they represent of the
employers’ obligations under the
program, including the employers’
Hability for making false attestations,
and the prohibition on submitting
applications containing attestations they
know or shonld know are false. Failurs
to perform these responsibilities may
render the agent or attorney persenally
liable for false attestaiions. The
Department has decided to retain the
definition as proposed.

One commenter believed that the
definition of “United States worker”
presented in the NPRM was too narrow
and that there are other persons in the
United States lepally entitled to work in
addition to those in the categories tisted.
The Department disagress and has
retained the propased definition, s it is
inclusive and consistent with other
provisions of immigration law and
regulations that define 1.8, workers and
persons authorized to work in the (8.

The Department also added
definitions for the terms
“Administrative Law Judge.” “Chief
Administrative Law Judge.”
“Department of Homeland Security,”
and "“United States Citizenship and
Immigration Services,” mirroring the
definitions in the Department's H~2A
Final Rule. These terms and definitions
were inadvertently omitted from the
proposed rule.

The Department has added a
definition of the term *strike” to-the
Final Rule. The definition clarifies that
the Department will evaluate whethar
job opportunities are vacant becanse of
a strike, lockout, or work stoppage onman
individualized, position-by-position
basis.

The Department also has added a
definition of “successor in interest”” to
make clear that the Department will
considaer the facts of each case to
determine whether the successor and its
agents were personally involved in the
viotations that led to debarment in
determining whether the successor
constitutes @ “successor in interest” for
purposes of the rule.

C. Section 653,5~Transition

The Depértment recognizes that
implementing the provisions of the
Final Rule may be somewhat difficult
for employers who have already filed
their applications with the SWA to
begin recruiting U.S. workers. Even
though the NPRM put current and
future users of H-2B workers on notice
regarding the Departnient’s intention to
publish a Final Rule, the rule represents
a departure from the current
administration of the program. H~2B
employers, including those who
expressed concern regarding the time .
frame fiir & Final Rule, will require some
period of time to prepare and adjust
thetr requests for nonimmigrant workers
to perform temporary-or seasonal
nonagricultural services or labor,
particularly in tandem with changes to
DHS processing of cases, and
understand how to complete the
Department’s new forms for requesting
a prevailing wage and applying for
temporary employment certification.,

In response to comments, the
Dopartment is accordingly adopting a
transition period, outlined in new
§655.5 {previously reserved), Employers
Iiling applications for H-2B workers on
or after the effective date of these
regulations where the date of need for
the services or labor to be performed is
before October 1, 2009, will be required
to obtain a prevailing wage
determination from the SWA serving the
area of intended employment, rather
than the NPC, bt must meet all of the
other pro-filing recrisitment
requirements outlined in this regulation
before an Application for Temporary
Emﬁlqyment Certification can he fited
with the NPC. However, employers
filing applications on ar after the
effective date of these regulations where
the date of need for H-2B workers is on
or after Octaber 1, 2009, must obtain a
prevailing wage dstermination from the
NFPC and comply with ail of the
obligations and assurances detailed in
this subpart. The SWAs will no longer
accept for processing applications filed
by emplayers for H-2B workers on or
after the effective date of these
regulations. Rather. the SWAs will assist
the Department’s transition efforts by
issuing prevailing wage determinations
where the employer’s need for H-2B
workers is prior to October 1, 2009, This
will allow the rest of the pre-filing
recruitment requirements, obligations
and assurances to hecome effective
immediately. During this transition
period, the Department expects that
SWAs will continue to allow employers
to file prevailing wage requests cn forms
they currently use in other visa

programs in order to minimize any
confusion and expedite the pretailing
wage raview process.

In order to complete the precessing of
applications filed with the SWAs prior
ta the effective date of these regulations,
the transition procedures require the
SWASs to continue to process all active
applications under the former
regulations and transmit all completed
applications to the NPC for review and
issitance of u fipal determination, In
circumstances where the SWA has
already transmitted the completed
application to the NPC; tho NPC will
complete its review in accnrd with the
former regulations and issue a final
determination, OFLC intends to conduct
several national stakeholder briefings to
familiarize prugram users with thess
requirements.

D.Séction 655.6-~Temporary Need

Congress mandated the H-28 program
be used to fill only the temporary needs
of employers where no unemployved
U.S. workers capable of performing the
work can be found. 8 U.8.C:
1101{a)(15}{H}ii){b}. Therefore, as
explained in the NPRM, the Departmient
will continue to determine whether the
emplover has demonstrated that it has a
need for foreign iabnr that cannot be met
by U.S. workers and that the need is
temporary in nature.

The controlling factor continues to be
the employer’s temporary.need and not
the rature of the joh duties, Matter of
Artee Corp., 18 1&N Dec. 366 {Comm.
1982}; ¢f. Global Horizons, Inc. v, DOL,
2007-TLG-1 (Nov, 30,2006} {upholding
the Department's position that a failure
ta prove a specific temporary rieed
precludes acceptance of temporary
H-2A application}.

DHS regulations-at 8 CFR
214.2{h}{6}{1i}{B) provide thata
petitioner’s nced hie one of the
following: (1) A one-time occurrence; in
which an employer demoistrates it has
not had a need in the past for the laber
or service and will not need it in the
futurs, but necds it at the present time;
{2) a seasonal need, in which tha
employer establishes that the service or

abor is recurring and is traditionally
tied to-a season of the year; {3) a
peakload need, in which the employer
needs to supplement its'permanent staff
on a temporary basis due to a short-term
demand; or (4] an intermittent need, in
which the employer demonstrates it
occasionally or intermittently neads
temporary workers to perform services
or labor for short periads.

As propeséd in the NPRM, for
purposes of a one-time oscurrence,
unider this Final Rule the Departmient
will consider a position to be temporaty
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as long as the employer’s need for the
duties to he performed is temporary or
finite, regardlass of whether the
underlying job is tempoerary or
permaneént in naturo, and as long as that
temporary need—as demonstrated by
the employer's attestations, temporary
need narrative, and other relevant
information—is less than 3 consecutive
years. This interpretation is consistent
with the rule proposed by USCIS on
August 20, 2008, 73 FR 49109, which is
being finalized in conjunction with this
regilation,

Consistent with the final USCIS
regulations, the Depariment proposed-—
and the Final Rule permits—a one-time
octurrence to include one-time
femporary events that have created the
need for temporary workers for up to'3
years. The Final Rule requires those
empioyers to request annual labor
cartifications based on new lests of the
1.5, labor markat. As stated in the
NPRM; we believe this is the best
method by which'to ensure U.S. worker
aceess to these job opportunities, but
recognize that an employer's need for
workers to fill positions could, in some
cases, last more than one year.

The Department received a number of
comments in response to the proposed
expansion of the one-time occurrence
definition: A job vontractor commented
that it did not believe the Department
needed to specifically authorize the
possibility of a 3-year, one-time need,
since it could be inferred as already
having the authority ta certify such
situations as long as the employer's
situation as described in the application
was cumpelling, However, the
commenter helieved that establishing a
maximum 3-year stay may he limiting
under certain circumstances such as
rebuilding after natural disasters. It also
creates confusion and complexity for
the employer applicants who may not
understand the distinction between a 3-
year labor need broadly speaking and a
one-time oecurrence. Under the NPRM
and this Final Rule, the extension of the
temporary need definition from 1 year
or less te potentially up to 3 years does
not apply to all categories of need. The
Department believes employers should
understand that an H~2B visa will only
be granted for longer than 1 year in the
case of 0 one-time occurrence,

Neither the Department nor DHS is
changing the long-sstablished definition
of one-time oceurrence which
encompasses both unique non-recurring
sitnations but also any “temporary event
of a short duration [that} has created the
nieed for a temporary worker.” For
example, an employer could utilize the
H-2B program to secure a worker to
replace a permanent emplnyee who was

injured. Further; if that permanent
cmployee; upon returning to work,
suhsequently suffered anather injury,
the same employer could utilize the Hi-
2B program again to replace the injured
employee on the basis of a one-time
ocourrence. A ¢ne-time pccurrence
might also arise when a specific project
creates a need for additional workers
over and above an employer's normal
workforce. For example, if a shipbuilder
got a contract to build a ship that was
over and abovn its normal workload;
that might be a one-time ocourrence.
However, the Department would not
consider it a one-time occurrence if the
same employer filed scrial requests for
H--2B workers for each ship it built.

"I'he NPRM required that employers
request recertification annually where
their one-time occurrence extends
beyond 1 year. The Depariment agrees
with public comments that, where the -
need is one-time only, the added burden
and expense of an additional labor
market test does not make sensa where
the total period of need is less than 18
months. Therefore, an employer with a
one-time need that has besn approved
for more than 1 year but less than 18
months will receive a labor certification
covering the entire period of need,and
will not be required to conduct snother
lahor market test far the portion of time
heyond 12 months. An employer ‘
requesting certification based on a cne-
time occurrence it expects to last 18
raonths or longer, however, will be
requirad to conduct one or more
additional labor market tests;

A number of individual small
business commenters were concerned
that the proposed changes went beyond
the original intent of the program and
wauld leave the seasonal and peakload
businesses for which it was intended
without adequate numbers of visas.
They raised longstanding concerns with
what many believs is an arbitrarily low
visa cap and the strong competitios
among industrias for the limited visas.
These commenters posited that
expanding the term to 3 years would
open up the program to a wider number
of industries, further increasing
competition for visas and effectively
crowding out those emplayers for which
these commenters believe the visa was
intended. One small employer thought
it would atlow high tech husifiesses to
participate in the H~2B program to use
up all the visas and leave other
employers with real peakload needs
wanting. This employer also thought it.
would create a security threat by letting
visas be sold on the black market. SWAs
commenting alse questioned the change
in definition as heing what they
descrihed as a significant program

change, While most employers of highly
skilled workers currently avail
themselves of the H-1B visa prograin,
they are nat precluded from seeking, as
an alternative, H~2B nonimmigrant
status, if they otherwise nieat the
requiremonts of the H-2B prograg.
None of the changes proposed by the
Department wauld make the H-2B visa
program any more or less available to
highly skilled workers or provide
employers who might wish to use such
persons as H-2B workers with any
greater advanitage than other H~2B
employers. In addition, with respect to
visas jssued by the State Department
based on an approved DHS petition, the
Department is unaware of any
contemplated change in this or the DHS
rulemaking that would create an
automatic 3-year H-2B visa: Depending
on reciprocity schédules; under current
State Department regulations, an initiai
H-2B visa is gensrally tssued fora vear
ot less, or for the validity period of the
approved H-2B petition, but can be
extended for additional pericds of time
to-correspond to any period of time DHS
mightextend such H~2B petition, . .
Nothing in this rule would change that.

Several Members of Congress
submitted separate comments on behatf
of congressional cummittees: One U.S.
Senator oppased the expansion of the
definition of a one-time ocourrence as
contrary to-the 1987 legal opinion of the
Department of Justice, Office of the
Legal Counssl. The comment stated that
the Departnient of Justice considered
various views of the proposed
construction of “temporarily’” in the
context of the H~2A visa program and
declined to define temporary as up to 3
years. According to the comment, the
Justice opinion concluded that the
statutary text, Congressional intent, and
sound policy compelled a definition of
temporary to be 1 year or less for all H-
2 classifications. The comment also
pointed to the Department’s and DHSs
proposed riles on the H-2A program
that retained the one year or fess.
definition ef temporary {absent
extraordinary circumstances) as
evidenca that the current construction
should be retained. The comimenter was
conceraed that the regulation would
lead to abuse of the H~2B program by
encouraging some empioyers who want
to take advantage of the program to
characterize long-term or permanent
jobs as temporary. The commenter
beliaved that these longer-term jobs
should be fillad by U.S. workérs and, if
nene aré available, only then through
the employmnent-based immigration visa
Process.

Several labor unions also commented
on thik provision, largely in opposition,
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One believed the proposal to be st odds
with years of precedent and
immigration and workforce policy. as
well as current law. The commenter
asserted that expanding the definiticn
conflicts with DHS regulations, runs
counter o the purpose of the H-2B
prograi, and undermines the
Conaressional mandate to protect U.5,
workers. Another Iabor organization
contended that if an smployer's need is
longer than a short duration it is not a
temporary need; and a period longer
than a year is not of short duration, This
commenter opposed the inclusion of
this provision and urged the Department
to withdraw this proposed change.
Another union proposed temporary
omployment be Himited to six months-
and “certainly no longer than {1} vear.”
Another labor organization opposing the
proposed provision did not believe that
the requirement that employers retest
the labor market each yaar represeatod
a meaningful safeguard for domestic
workers, particularly if the Department
were ta adopt an sitestation-based
system wherg recruitment of U.S,
waorkers is not actively supervised by
the SWAs. It recommended the 11-2B
program be midde consistent with the H~
2A program concerning the definition of
temporary.

Several worker advosacy
organizations also opposed this
provision, indicating their belicf it was
not in keeping with the objectives of the
program and would open most
construction jobs in the country to be
potentiaily part of the program. An
individual employer commented that
seasonal should mean 8 months or less
s0-as to not competa with local
permanent jobs.

A law firm commented that the
proposed changes went beyond what it
helieved Congress intended and claimed
anecdotally it would directly and
proportionally adversely affect the . -
industries for which it felt the prograny
was designed. It balieved that the
problems with the program are more
associated with the delays and
uncertainties related to the inadequate
number of visas as well as inadequate
budget and staffing at all levels of the
application process. The commenter
recaimmended these problems would be
best addressed by Gongress and by
increased fees at each step. It also
believed that this cxpansion of the
definition would encourage additional
industries, most notably the information
technology industry, to participate and
to put utidue pressure on an already
pressured program.

Conversely, several employer and
trade assotiations supported the
expanded provision. One employer

association welcomed the change as
{ong in coming. Another supported it as
a means to provide greater flaxibility
across industries and regions. Still
another recommended that the 3-year
provisjon be oxpanded beyond “one-
time need” to the other throd catagories
of temporary need,

A legal association supported the
proposal to expand temparary need but
suggested the Department rethiok the
requirement that employers retest the
market eachi year. According to the
comment, requiring employers to get a
new prevailing wage and perform
additional recruitment and filing each
year would increasa workload for the
Department, increase costs to
employers, and fails to recognize the
advantages of the employer having the
availability of trained, expericnced
workers, It reconimended that a
reasonable alternative would be for
employers to check the prevailing wage
determination annually to ensure that
the workers ara being paid the
appropriate wage but not to have to
undertake further recruitment cfforts.

Many SWAs cammented on the
proposed rule, On the issue of
temporariness, one SWA stated its
support for retesting the labor market
each year. An employer association
supported ratesting the labor market
each year only in situations where theré
was a significant time period beyend the
ordindry 10-month period.-left on the
labor certification. It believed that this
requirement would he too onerous on
employers if applied to jobs lasting only
18 months, for example.

Finally, a worker advocacy group
recommended the addition of a process
either through the Department or the
SWAs under which workers could
challenge the determination that the
jobs are temporary.

The Departnient defers to the
Department of Homeland Security and
will use their definition of temporary
need as published in their Final Rule'on
H-2B. Currently, that definition,
including the four categories of need;
appears at 8 CFR 214.2(h){6){ii}, and
requires the employer show
extranrdinary circumstances in order to
establish a need for longer than 1 year. .
DHS's Final Rule amends 8 CFR
214.2{h}{6}{1i}{B} to eliminate the
requiremient for extraordinary
circumstances and clarify that a
temporary need is one that ends inthe
near, definahle future, which in the case
of a ane-time occurrence could last
tonger than 1 year and up te 3 years.
Accordingly, we have deleted the
definitions we had in our regulatory text
in the NPRM and instead provided a
reference to the DHS regulations,

E. Section 655.10~—Delermination of
Prevailing Wage for Lubor Certification
Purposcs

1. Federalizing Prevailing Wage
Determinations

Tha Department proposed a new
reenginecred system to federalize the
issuance of prevailing wages; under
which employers would obtain the
prevailing waga for the job opportunity
directly from the NPC, As proposed, the
new federalized process wonld allow
employers to file prevailing wage
requests with the aﬂprupriate NP
designated as the Chicage NPC for
prevailing wage requests—no more than
90 days before the start of recruitiment.
Tha proposed rule also clarified tha
validity period for wage determinations.
Based on annual updates to the
Occupational Employment Survey
(DES) database, and depending on the
time of year that the prevailing wage
determination {PWD) was obtained from
the Department, relative to the date of
the most recent ipdate, the wage
dstermination provided could ba valid
from several months up to 1 year. The
NPRM sought comments from
employers-who had utilized the:
pragram in the past on the efficacy of
this praposed action.

The Department received numerous
comments on this new process, After
consideration of all comments; we have
decided to implement the PWD process
as proposed in the NPRM. However, to
refloct the transition from the current
si'stem to the new, the Final Rule now
clarifies that employers with a date of
need onor sfter October 1, 2009, must
seek a PWD from the Chicago NPC prior
to beginning recruitment; while
employers with prior dates of need will
continue to seek PWDs from the SWaAs,
However, cornsistent with the
Department’s intent to fmmediately
implement the Final Rule; and as set
forth in-§ 655.5 of this Firal Rule, SWAs
will bo required to follow the
procedures instituted under § 655,10 for
any prevailing wage determination
requests submitted on orafter the date
this Final Rule takeseffect,

Overwhelmingly, cominenters were
concerned about the capability of the
NPC to provide timely and aceurate
prevailing wage determinations.
Commenters supporting the new
ventralized process included trade
associations, employer-based
organizations, businasses, and
individua! professionals with significant
experience in the foreign labor
certiffcation field. Of those, same
requested reassurance that the
Department would allocata sufficient
resources and training fo the PWD
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activity at the NPCs to. prevent
processing delays, They urged the.
Departiment to instifute mechanisms to
engure consistency between NPCs and
across job titles, descriptions, and
requirements; and to offar
comprehensive training to emplovrrs,
attorneys, and agents prior to
xmp!emcniatmn

Many commenters, including labor
unions, advocany organizations,
academic institutions, and SWAs
axpressed concern that the NPC staff
would net possess the same level of
expertise, particularly locally-oriented
expertise, required to provide accurats,
context-appropriate prevailing wage .
determinations as the SWA staff. They
believed this could lead to reduced
scrutiny, inacocuracy, backiogs, and
delays, and adversely affect U.S. worker
wages and job opportunities. The SWAs
that commanted on this issue were
concernad that transferring the
determination to the NPCs would also
degrade customer service, and some
questioned whether OES really keeps
pace with changss in local standards.
One state has had success with its-own
system and recommended the
Department replicate that system on a
national scale, 3

One advocacy organization exprassed
the view that centralization would be
particulariy harmful to amusement park
indusiry workers, which currently-use a
weekly rate rather than an hourly rate.
One employer was concerned that NPC-
issued PWDs would be inaccurate and
bizsed in favor of higher wages, raising
program gosts. Several commenters
opposed PWD federalization in its
entirety and proposed full funding of
5WAs for these activities. In the
alternative, they recommonded that, if
the Department were to move forward;
it hire staff with strong PWD
backgrounds and create a separate PWD
unit within the NPC.

To guard against potential delays,
soma commienters requested that a
tmeframe for the process be
estahlished, or recommended
adjustments to the process as proposed.
A small business coalition
recommended the Departiment permit
employers to recruit without first getting
the PWD from the NPC, so long as the
employer accompanied its 1-2B
application with a printeut of a current
and appropriate wage from O*NET,
which is.the Internet wage survey the
Department updates on an annual basis.
A large trade association made a similar
recommendation, with a proviso that if
the emplnyer has not used the correct
wage from the database, it would be
required fo restart the application
process after obtaining a PWD fromi the -

NPC. The Dopartment alse received a
suggestion that employers be allowed to
get the OES rate themseltves unless they
want 4 safe harbor which would be
provided by getting the wage rate from
tha NPC or SWA. Another commenter
was concerned that employer surveys
do not provide the same safe harbor as
SWA determinations and anather
commenter was concerned that
eliminating the SWA from the process
meant that the safe harbor would also be
eliminated.

This Final Rule establishes rules
under which employers may provide
their pwn information. Apart from those
instances, the Deparfment believes there
is greater value and potential for greater
consistenty and efficieticy in having the
NPC provide the wage. The Department
believes that continued oversight at the
Federal level is essential to ensuring
that the job spportunities are advertised
and paid at the required wage and
therefore does not adversely affect U.S:
worker wages,

A number of commenters urged that
within this new procass, the Department
provide a vehicle Jor communication
between program tisers nd NPC staff to
resolve disagroements on the job
appoitunity or wage level and educite -
program users on the Department’s
methodology. One trade assaciation
recommended the Depattment disclose
its methodology for a PWD upon request.
from an employer with sufficient time to
avoid delaying the application. Other
organizations conditioned their support
of the new process spocifically on the
creation of a mechanism for .
communicating or interacting with the
public. Some commenters observed that
tha appeal procéss for wage
determinations can he quue lengthy,
and fiot a viable option in the context
of H-2B or H-1B, where timing is
critical; those commenters were
particularly concerned that without
such communication the timeframie lor
resolving any prevailing wage
determination issucs would be
lengthened.

The Department recognizes its
responsibility to provide an efficient
process for prevailing wage
determinations. Now that the backlog in
the permanent labor program has been
eliminated:, resources are being
redirected to other OFLC priorities,
including offsetting some costs
assoctated with the re-engineering of the
temporary lahor certification programs.
As the new program design is
implemented, we will allocate available
appropriated resources to key-activities;
including the PWD function. As part of
this process, the Department will focus
on identifying areas where

improvements could be made, including
developing and providing needed
training. The Departinent will also loak
to its stakeholder community for input
and suggestions for. imiprovemerits.

The Department will provide
stakeholder briefings on H-2B Final
Rule, s updating its Prevailing Wage
Guidance for agricultural and
nonagricultural programs, and will
provide additional training and
cducational materia} as appropriate.

‘The Department will, to the extent
feasible and within available resources,
seok to hire qualified staff, will train
staff already on board, and if
appropriate; will consider establishing s
separate WD) unit at the Ghicage NPC.
n additiof, the Department will strive
to provide timely, appropriate guidance
to progrant.ugers and SWAs to ensure a
successful transition and
implementation, We remain confident
that federalizing the prevailing wage
application component willinstil a
high level of efficiency and consistency.
in the process which has been a past
problem. This increased efficiency and
consistency wiil helyi ensure more
accurate wage determinations, which
result in improved protections for U.S.
workeis,

As stated in'the NPRM, the
Dapartment strangly believes that
shifting wage determination sctivities to
NPC staff will reduce the risk of job

-misclassification because of centralized

staff expericnce, thereby nat only
strengthening program mtegrllv it
also ensuring consistency in
classification-across States; resuiting in
impraved pratections for U.S. warkers.
As discussed in the NPRM, the
Department has received numerous
reports that in‘cases where job
descriptions are complex-and contain
more than ane different and ‘definable
job opportunity, soute SWAs have made
inconsistent classifications that resulted
in inconsistent PWDs. Furthermore,
where H~2B workers are required to
work in-several different gaographic
areas that may be in the jurisdiction.of
several SWAs (examples include the
New York, New Jersey, Connecticut
“Tri-state Region™ or the Washington,
DC-Maryland-Virginia metropolitan
area); questions have arisen abibut where
to file a prevailing wage request and
how that wage should be determined.
Utilizing a federalized system will
alleviate such confusion. Mareover, the
Defiartment's current prevailing wage
guidance requires SWAs refer—with
certain exceptions—to federdlly
provided QES data to determine the
appropriate prévailing wage for jobs.
Therefore, the NPG can provide the data
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and there is na requirement for any
local input or expertise.

The Department understands the
desire for a fixed timeframe within
which an employer will receive a
prevailing wage dstermination, The
timeframe depends on a number of
factors, including the volume and
timing of requests reccived, the methoad
by which the requests are received
{whaether paper or elsctronic}, the
complexity of the request, and the
resources available, Nevertheless, the
Department has committed as partof the
Final Rule o processing employer
requests for prevailing wage
determinations within 30 days of
recoipt,

However, the Department
acknowledges that this pracess of
abtaining a prevailing wage may endure
a period of processing time fluctuation
as a result of the transition. We therefore
recommend that, as an initial matter,
employers {iling H~2B applications
should file a Prevailing Wage
Determination Reéquest, Form 9141, with
the NPC at least 50 days in advance of
their initial recruitment efforts, The
Ilepartment will miake cvery effort to
process these requests within the 60
days. The Department will analyze its
experience with application patterns
and workload, as the NPCs take on the
prevailing wage determinations in the
other programs handled by OFLC.
During that time, the Department will
review not only the 15ve¥nf requests it
receives, but the information contained
in the requests and whether the
information received is typically
sufficient to be able to generate accurdte
prevatling wages, or whether employers
are providing deficient information. The
Department’s intent is to snhstantially
reduce the response time for prevailing
wage determinations and to design
procadures, based upon the results of its
analyses to provide employers with
greater certainty in their expectation of
responss time from the NPC.

me commenter thought the .
prevailing wages would be based on'a
national average as a result of the
centralization in the NPC, That
commenter misunderstood the proposal:
the wages will continue to be based on
applicable data for the area of intended
employment. The Department did niot
propose any change to the methodology
used to determine the wage rates under
the 2B program and contimies to
support the use of GES data as the basis
for the prevailing wage determinations.
The OES program prodnces
ovcupational estimates by geographic
area and by industry. Estimates based
on geographic areas are available at the
national, State, and metropolitan area

ievels. Industry estimates are available
for over 450 industry classifications at
the national level, The industry
classifications correspond to the sector,
3,4, and 3-digit North American
Industry Classificstion Systam
industrial groups. The OES program
also provides data at the substate level
in nddition to the State level. Data is
compiled for each metropolitan
statistical area and for additional areas
that completely zover the balance of
cach state. It also offers the ability to
establish four wage-level benchmarks
commonly associated with the concepts
of experience, skill, responsibility and
difficulty variations within cach
occupation,

In the Final Rule, the Department has
revised § 855.10{d) 1o clarify that whera
the duration of a job opportunity is less
than one year or less, the prevailing
wage determination will be valid for the
duration of the job apportunity.

2. Automating the PWD Process

Initially thie PWD process will be a
manual process. It-is the Department’s
goal to aliow the PWD activity
eventually to be conducted
electronically between the NFC and the
employer. The Department sought
comment from potential program users
on all aspects of its FWD proposal, but
in particular regarding the required use
of an online prevailing wage system and
corresponding form for interaction with
tha NFC.

The Department received several
comments in sapport of an elsctronic
process: One commenter suggested the
centralization of prevailing wage
determinations be delayed until the
elsctronic process was available.
Another commenter suggested the
electronic process should not be
mandatory for all emplayers, since not
all employers have access to the
Internet, One commenter expressed
concern that employers would use an
slectronic system to “‘shop™ for
occupations with the lowest wages to
use in describing their joh
opportunitics. The Department
disagrees with the suggestion we delay
implementation of the prevailing wage
function until an electrenic vorsion is
available, If and when the Department
implements an electronic application
system, it customartly makes special
pravisions for those who tannot access
the electronic system, and advises the
puhblic accordingly. The Department
appreciates the input on an electronic
system and will take the comments info
consideration should a new systém be
proposed.

3. Extending the PWD Model to PERM.
H-1B/H-1B1, E-3, and H~1C Programs

The Department received comments
on its proposal to extend the federalized
wage determination process to other
permanent and temparary worker
programs, Some believed that the
Department should not include other
programs in an H-2B rulemaking. One
cominenter suggested that the process
should not be extended until the new
system has proven to be workable.
Another commenter wis concerned that
extending the process to these other
programs would result in the total
elimination of the States when
enforcement capacity is best kept at the
State level, One commenter who
supported the federalization mentioned
that the assignment of occupational
codes front the Standard Ocoupational
Classification {SOC] system is also key
and should be reviewed. The SOC
system is wsed by many Federal
agencies to classify workers inta
occupational categories.

. H~1B and PERM Programs

As proposed in the NPRM. for
consistency and greater efficiency across
non-agricultural programs, this Final
Ruls extands the new prevailing wage
request processing model to the ]
permanent labor certification program,
as well as to the H-1B, H-1B1,H-1C
and E-3 specialty accupation
nonimmigrant programs. As stated in
the NPRM, the new frocess will not
alterthe substantive réquirements of
foreign labor certification pragrams, and
we anticipate that at least in the
foresesahla future, the methodalogy for
determining appropriate wage rates will
remain much the same as it stands
taday. Qur intent is to modernize,
centralize, and make the mechanics and
analysis behind wage determination
wnore consistent. Much as the SWAs'do
now, the NPCs will evaluate the
particulars of the employer’s job offer.
such as the job dnties and requirements
for the position and the geographic area
in-which the job is located, to arrive at
the carrect PWD hased on OES data,
CBA rates, employer-provided surveys.
or other appropriate infonnation. The
Department’s current prevailing wage
guidance for non-agricultural foreign
labor certification programs has been in
effect-since 2005 and is'posted in the
form of a memarandum on the OFLC
Web site. In the near term, the
Department will update and formalize
its guidarnics for making prevailing wage
detarminations td maintain seme
existing procedures and tevise nthers
such as to gonform to these regulations.
As program experience administering
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the PWD process grows, the Department
may revisa its guidance to axplain-and
assist employers in navigating the

55,

To imyplement and standardize the
new process, ETA has developad a new
standard Prevailing Wage Determination
Request {(PWDR} form for employers to
use in requesting the applicaglc wage
regardiess of program or job
classification. As statéd in the NPRM,
the Department is considering means by
which eventually such requests could
be submitted, and a prevailing wage
provided, slectronically.

For purposes of the permanent labior
certification {PERM) program, this rule
amends the regulations at 20 CFR part
656 to reflect the transfer of prevailing.
wage detérmination functions from the
SWAs to the NPCs and makes final the
technical changes desaribed in the
proposed rule.

For purposes of tha H~1B program,
this rule amends the regulations at 20
CIR part 655 to reflect the transfer of
PWD functions from the SWAs to the
NPCs and makes final the technical
changes described in the proposed rule.
Department regulations covering the H-
1B program also gavern the H-1B1 and
E~3 programs, which both require the
filing and approval of a “Labor
Condition Application,” or LCA, rather
than a “labor certification application.”
The Final Rule also amends § 655.1112
governing the H-1C program, to pravide
for the federalization of prevailing wage
determinations.

As described in the NPRM and
included in the Final Rule, under the
new process, for purposes of H-2B job
classifications, NPC staff will foliow the
requirements outlined under new
§§655.10 and 655.11 when reviawing
each position and determining the
appropriate wage rate. These new
regulatory sections are consistent with
existing provisions at 20 CFR 656.40
and the Department's May 2005
Prevailing Wage Determination Palicy
Guidance, Nonagricultural Immigration
Programs, hut would supersede current
regulations and guidance for the H-2B.
prograri to the extent there are any
perceived inconsistencies.

These new regulatory sections
supersede current regulations and
guidelines for all prevailing wage
requests in the H-1B, H-1B1, E-3 and
PERM progiams maee on or after
January 1, 2010, and for H-1C
prevailing wage requests made on or
after the effective date of this Final Rule.
The Department appreciates that
employers will require some time to
become accustomed to the new mathod
of securing a prevailing wage
determination, The SWAs will also need

a time of fransition to complete pending
prevailing wage determination requests,
just as the NPC will require a
corresponding time to fully implement
the new form and process. The
Department believes keeping PWD
activitios with the SWAs for PERM, H-=
1B and related programs until January
2010 will facilitate the transition of
Federal staff and program users {0
complete federalization of prevailing
wage determinations; Therefore, the
Chicago NPC will begin to provide
prevailing wage determinations in
programs other than H-2B and H-1C on
January 1, 2010, Given the limited size
of the H~1C program, and the possibility
it may sunset in 2009, the Department
believes it can begin processing
prevailing wage determination requests
shortly after this Final Rule takes effect.
Prevailing wage requests under the H-
1C program made prier to the effective
date of this Final Rule will be governed
by the Dopartment’s current procedures
and its: 2005 guidance. Any prevailing
wage requests for other non-H~2B
programs governed by this regulation
made prior to Janiary 1, 2010, must be
submitted to the SWA having
jurisdiction aver the arca of intenided
employment and will be valid for the
period listed an the determination
issued by the SWA. Prevailing wage
determinations issued prior to January
1, 2010, by a SWA will be valid after
Octaber 1, 2010, if so determined by the
SWA issning them, and fully
enforceable as determined by the
applicabie regulation {(H-1B, H-1B1, E~
3, H-1C or PERM].

b. H-1C Program

In the same way that the Department
is in this Final Rule establishing
national processing far the ohtaining of.
prevailing wages through its National
Processing Center for hoth H-1B {and by
cxtension H-1B1 and £~3) and PERM, it
will alse amend its H~1C regulations to
incorporate the same changes. This
program, whose prevailing wage
processing amendments were
inadvertently removed from the NPRM;
previously lapsed, but was reauthorized
in December 2006, and is scheduled to
sunset again in Docember 2009.% The
Department has determined that it is
administratively prudent to move the
prevailing wage determination function
to the Chicago NPC in the H-1C
program s in the other programs. This
affects a very small number of

7 Tha Nursing Refisf for Dissdvantagad Aroas
Reauthorizstion Aut of 2005, Public Law 109-423,
tuok eifert December 20, 2006, Thy Act

h d the H-1C nonj nurses
progea, & program originally crealud by the
Nursing Rebiof lor Disadvantaged Avens Act ol 1499,

employers {only 14 haspitals are eligible
to participate) and is consistent with the
reasoning for federalizing prevailing
wage determinations thal applies ta the
other prograins. As stated in tha
preamble to the NPRM, tha conversion
to a federalized prevailing wage system
has no effect on the substantive
requirements of foreign labor
certification programa or on the
methodology by which the NPCwill
determine the prevailing wage for
workars to be-adnitted under any of the
applicable visas. This applies equally to
H-~1C, In fact, the majarity of prevailing
wage déterminations in the H-1C
program are based ‘on the wages
contained in enilective bargainin

.agreements, making the need ta-obtain

a wage determination by the NPC
frequently unnecessary. Facilities may
begin submitting H-1C prevailing wage
requests to the Chicago NPC on the date
this Final Rule takes cffect.

4. Section 655.10{h){3)~-Paying the
Highest Prevailing Wage Across MSAs
As proposed in the NPRM, this Final
Rule requires that, where a job
opportunity invelves multiple worksites
in areas of intended employment and
cross multiple Metropolitan Statistical
Areas {MSAs) in multiple counties or

. States with different pretailing wage

rates, an employer must pay the highest
applicable wage rate of the applicable
MSAs throughout the term of.
employment. The U.S. worker
responding t6 recruitment and the
foreign H~2B workerare entitled to
know and rely on'the wage to be paid
for the entire period of temporary
employment. . .

The Department recsived comments
on this requirement, both in support
and in op[})ositinn. One trade association
supported the propusal, concluding it
would strerigthen protections for U.S.
workers while not adding burden g its
members, whom it said already paid the
highest prevailing wage rate in every
MSA. A number of other employer
associations opposed the proposal,
stating it was arbitrary; unfair, would
artificially increase costs for H-2B labor,
and would undermine the basic
decision-making of many employers,
who locate in areas with low labor costs
in order to save money.

The Department has decided to retain
the requirement that employers
advertise'and pay the highest of the
applicable prevailing wages when the
job apportunity involves multiple
worksites across multiple MSAs with
varying prevailing wage rates for that
oceupation and at those worksites. This
provision is retaingd because it provides
greater consistency and predictability
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for hoth employers and the workers and
ensures that U.S, workers who are
interested in the job opportunity would
not e deterred due to varving wage
rates. It also ensures greater protection
for workers against possible wage
manipulgtion by unscrupulous
employers,

3. General Process ar Data Integrity
Concerns

Some tommenters raised concerns
about the integrity of the data currently
being usad for prevailing wage
determinations and recommended
changes to the OES survay itself. Others
commented on different aspects of the
methodology and procedures. One
commenter suggested that the
Departiment set the minimum wage tate
for H--2B workers at or above the waga
{presumably the adverse effect wage
rate} for H-2A-workers in that State.
Another commenter suggested the
Department require employers in the
construction industry ta use, first, the
Davis-Bacon Act (DBA] survay wage
rate; second, if no DBA wage existed,
the collective bargaining agreement rate;
ond a5 a last resort, the OES rate. if
neither of the other rates was available.
Another commaenter suggested that the
provision regarding when an employer
may utilize a wags determination under
the Davis-Bacon Act also cover when an
employer can choose not to utilize that
wage rate. One commenter believed that
the proposal did not correct what they
claimed was a problem with the
Department’s Burcau of Labor Statisiics
{BLS} wage rates being 2 years out of
date and also expressed concerns that
piece rate policies have led to depressed
wages and suggested that the
Departient should require. advance
written disclosure of piece rates on-the
job orders.

The Departinent appreciates these
suggestions and concerns, However, the
Departmént did not propose changes to
the sources of data to be used for
prevailing wage determinations and,
therefore, these comments are beyond
the scope of the current rulemaking. The
Department notes that the proposed
procedures that were retained in the
Final Rule already cover the use of
wages specified in a collective
bargainitng agreement. Similarly; these
procedures provide that an employer
may use the Davis-Bacon wage and that
such use is at the employer’s uption
unless the employer is a Federal
construction contractor. There isa
similar provision that applies to Service
Contract Act wage rales,

Some commenters suggested that
employers should not be allawed to
subrmit their own wage surveys. The

Department, however, believes that
employers should continue to have the
flexibility to submit pertinent wage
information and therefore, the Final
Rule continues the Department’s policy
of permitting employers to provide an
independent wage survey. under certain
guidelines. It also continues to provide
for anappeal process in the event of a
dispute over the applicable prevailing
wage.

F. Section 653.15-Emplover Conducted
Pre-Filing Recruitmeant

Under the Final Rule, employers will
continye ta be required to test the labor
market for qualified U.S. workers at
prevailing wages no more than 120 days
before the date the work must begin
{"‘date of need”). This will ansure the
jobs are made available to U.S, weorkers
most {ikely to qualify for tho positions
in question. As described in the NPRM
and finalized under this rule, U.S.
worker regruitment will continue to
consist of prescribed steps designed to
reflect what the Department has
determined, based on program
experience, are most appropriate to test
the labor market. These steps are similar
to those required under the current H~
2B program. However, application
processing and consistency will be
improved by having employers conduct
the recruitment before forwarding the
rgeruitment report and-application to
the Department for review.
Additionally, we will continte the
Departmient’s current requirement that
recruitment take place no mare than 120
days before the date of need to ensure
jobs-are advertised to U.5. workers with
adequate notice.

This Final Rule retains the
requirenient in the proposal that
employer recruitment efforts be
documented and retained for
production to the Department or otlisr
Federal sgencies. As stated in the
NPRM, the recruitmoent documentation
requirements will be satisfied by copies
of the pages containing the
advertisement from the newspapers in -
which the joh opportunity appearad
and, if appropriate, correspondence
signed by the employer demonstrating
that labor or trade organizations were
contacted. Documentation of a SWA feb
order will be satisfied by copies of the
job order downloaded from the Internet
showing the beginning and the ending
date of the posting or « copy of the job
order provided by the SWA with the
dates of posting listed, or other proof of
publication from the SWA containing
the text of the job order. However, in
response to public comments, thé Final
Rule requires record retention for 2

years. which is 2 'years less than the
Department originally proposed.

As proposed, the Final Rule permits
smployers 10 place their own newspaper
advertisements, The Department has
revised the propused requirerment of
three advertisernents and will in this
Final Rule revert to the current
requirement of fwo advertisements. The
Department, however, has maintained
in this Final Rule the proposed
requirement that one of the two
advertisements must be placed ina
Sunday edition of 3 newspaper closest
to the area of intended smployment.
The Department has alsa'added a
clarification that the mewspaper chosen
needs to have a reasonable distribution.

The Department received several
comments that supported the shift 1o a
pre-filing recruitment model. One of
these commenters recommended that
the job order process should also be
centralized or that timelines for posting
job orders should be established and
SWAs should have staff dedicated to
warking with H~2B job orders. The
centralization of the job order process
was not envisioned Dy this regulation,
and would require séparate rulemaking.
Moreaver, posting job orders and
referring individuals to thuse jobs is a
cora function of the' SWAs and ane that
romains at the local level inthis rule.
Additionally, the Departinent believes
the SWAs must have the flexibility to
assign their limited resources based on
neads and priorities and declines to
establish a timeline for SWAs to post job
orders.

The Department received a number of
cominents about the proposed
timeframe for pre-filing recruitment;
some opposing recrivitment so-far in
advancs of the date of need and others
suggesting the timefranie be lengthened,
Tha commenters who were opposed to
the proposal generally believed that U.S.
waorkers would not be able or willing to
commit to temporary jobs so far shead
of the actual start date or woild indicate
they would accept the jobs but then fail
to report an the actual start date, These
commenters belioved this would result
in delays, additional costs to employers
and the Department, and the late arrival
of H~2B workers hacause new
applications would have to be filed. One
cammetter opposed the early pre-filing
recruitment and believed the result
would be a false indication that no'12.S.
workers were availahle, Another
commenter opined that employer
cormpliance would be reduced due io
the pre-filing recruitment. One SWA
recommended that the period for
recruitment be shortened hecause 120
days.in advance is nct siitable When
serioiis job seekers are lgoking for
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temparary employment and stating their
view that those U,5. workers who apply
are rarely offered employment because
the employer knows foreign workers are
available, The commenter was furthey
concerned that the 1.5, workars who are
hired that far in advance of the date of
need are not reliable and will not report
for wark. [n contrast, two commenters
suggested a longer recruitment period-—
one recommended 180 days in advance
af the date of need—to provide
employers with greater flexibility, The
Department declines to extend the
period of recruitment to 180 days priac
to the date of need becauss we do not
believe recruitment that far in advance
would be effective given the concerns
expressed by some of the commenters
and our own extensive program
experience.

One commenter was concerned that
the proposed pre-filing recruitmerit
period, when combined with a
prevailing wage determination reguest
submission 90 days prior to the
recruitment start date, advanced the
timaframe for beginning the application
ta more than 6 months prior to the date
of need. This commenter stated this was
not characteristic of a user-friendly
program. The Departmant understands
that thers are trade-offs when designing
a new system. In this case, in order to
provide the emplayse more flexihility
and eliminate an extra layer of
governnient bureaucracy, the process
must begin earlier,

One commenter was concerned about
the validity of the pre-filing recruitment
when, after completing the recruitment
and submitting the application, the
employer's needs change and it requires
a modification to a term or condition on
the application, This commenter
questioned whether the recruitment
would be considered a valid test of the
Iabor market since, unlike the current
pracess, the underlying application and
job order will not have been approved
prior 1o the recruitment effort. The
commenter recummended that the
Department provide in the regulation
that as long as the recruitment was
conducted based an the job description
and offered wage as determined by the
CO and the job arder was accepted hy
the SWA, the recruitment. would he
considered valid irrespective of any
required modifications. It is unclear
what kind of madifications would be
warranted and, therefors, the
Department cannot respond directly to
this comment. For example, if a timely-
filed application requires a technical
modification, but the modification cures
the defect and allows the application to
resume processing, then the recruitment
will continue to be valid for as long as

the petition is pending at the NPC and
valid for purposes of a final
determination. However, if an
employer’s needs change in a way that
requires a substantive correction in ong
or maore key terms and conditions of
employment—for example, wages or
occupation—the NPC will require that
the position be readvertised. Changes in
terms of employment contained in the
underlying job offer will trigger a
requirement for a new tabor market test.
The Departient's requirement that
the employer submit air acceptable joh
order to the appropriate SWA for
posting mandates that the employer
complete and submit information
regarding ali of the job duties and terms
and conditions of the job offer: The job
duties, the minimum qualifications
required for the position (if any), any
special requirements, and the rate of
pay. This information ts normally.
submitted to the SWA for acceptance
prior {o the employor's recruitment; as
long as the employer's advertisements
do not depart fromn the descriptions:
contained in the accepted job order,
they will be deemed aceeptable by the
Department. At the same tima, tha SWA
will be tho arbiter of the job's
acceptability for the job order, arid as
the job order must be accepted prior ti
the commencing of recruitrent in this
Final Rule, s}l recruitment must reflect
the job as accepted by the SWA as well,
‘The Department has. decided to
eliminate the document retention
requirement in its entirety with respact
to applications not certified; therefore,
any emplover whose application has
besen denied can discard the records
refevant to the denied application
immediately irpon receiving the denial
natice or whenever the decision
becones final if the employer apprals
the decision. If the denial is overlurned,
the application becomes subject to the
document reténtion requirements for
approved cases, The Dapartment
dstermined that a document retention
requirement in such cases serves no
govermmnental purpose and is
unnecossarily burdensame on
emplayers, The Departiment would, in
virtually all such cases, already have
copies of the employer’s supporting
documentation rendering such a
retention requirement unnecessary.

1. Section 655.15{(gl—Unions as a
Source of Labor

As proposed, the rule would have
required that if the job opportunity were
in an industry, region and occupation in
which union recruitment is customary,
the appropriate union organization must
be contacted. A number of commenters
were concerned that the proposed

provision placed too great a reliance on
the emplayer’s ability to-determine what
the Department will later decide is
“appropriate for the occupation and
customary to the industry and acea of.
intended employment.” One of these
contmenters suggested that even if
contacting a union ‘may be appropriate
in some industries, it would be entirely
inapprapriale in the construction
industry.and, at ‘2 ininimum, the
construction industry should be
expressly excihuded from this
requirement under a Final Rule.
Another commenter siggested that the
Tequirement was unnecessary; as the
required newspaper advertising wonid
reach the same pool of applicants.
Another commenter believed the
regquirement was not authorized by
statute and the Departnient has no basis
to impose it. Additionally, the
commenter expressed concern that the
requirement also has the potential to
subject non-univnized employers to
“salting” campaigns; during which
union organizers retain employment in
unjon shops for the sole purpose of
organizing the warkforce, According ta
this commenter, the requirement could
unfairly and uniecessarily inject tha
Departinent into an atea in which it
should not be involved.

One specialty bar association opinad
that the requiredient to use unionsas a
rocruitment source would be
unworkahle in practice; stating that in
their experience, unions will not refer
workers to non-union shops. The
sommenter recomménded the regulation
instead uge the approach of the
permanent labor ceftification program,
which requires union contact for
unionized employers only.

The Departrent has considered these
comiments and agrees with the many
concerns raised about the proposed
reguirement, in particular concerns
about vagueness and ambiguity, and the
dilemma smployers would face in trying
to interpret and implement the
requirement. Accordingly, we have
revised the provision to require an
emplayer to contact a labor organization
only in-cases where the employer is
already a party to a collective bargaining
agreement that covers the occupation at
the warksite that is the subject of the H-
2B application. The employer’s
obligation is only to contact the Jocal
affiliate of libor organization that is
party 1o the existing collective .
bargaining agreement that covers the
occupation af the worksite that is the
suhject of tha H-2B application.
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2. Section 655.15{i}-—Referral of 1.8,
Workers and SWA Employment
Verification

To strengthen the integrity of the
Secretary's determination of the
availability of U.5. workers, and to help
bolster emplayers’ confidence in their
local SWAs and the H-2B program, the
Department proposed that SWAs verify
the employment eligibility of U.S.
waorkers they refer for nonagricultural
employment services with the WA,
The Department received a significant
number of comments on the practicality
of this proviston,

Comments on this subject were
received from natichatl associations;
numerous SWAs, sevaral labor advordcy
organizations, and members of
Congress. Gommenters generally
opposed the proposai for a variety of
legal, programmatic, rescurce-related,
and policy-based reasons.

Mest of the commenters were SWAS
that noted the burden this new
provision would create. Many sawi it as
an unfunded Federal mandate in
violation of the Unfunded Mandates
Reform Act: More than one refarred to
the Department’s recent inclusion of the
réquirement as a condition for receiving
further labor certification grant funding.

As stated in the preamble to the
NPRM, the Deparstment is not
insensitive to the resource constraints
facing state agencies in their
administration of the H-2B program:
Hawever, as. we stated in the NPRM; we
do not believe that the requirement will
result in a significant increase in
workload or ¢cdministrative burden not
covered by Department-provided
FESQUIces.

In addition, notwithstanding funding
Iimitations, there is a strong,
longstanding need for a consistent
verificatitin requirement at the State
government level. The Department is
not leaving States ta thair own devices.
Precisely to ensure that available
Federal funding supports verification
activities; the Department has added the
verification roquirement as an allowabla
cost under the foreign labor certification
grant agreement. The Department also
funds State employment services under
the Wagner-Peyser Act, and for many
years States have made Wagner-Peysor
grant funding a part of their annual
financial plan. Te the extent that State
functions related to foreign labor
certification depend extensively on
activities that are already part and
parcel of the employment service
system, State Jabor agencies can
continue ta rely on Wagner-Peyser to
support that portion of activity.
{fltimately, while cognizant of the

challenges posed by funding limitations,
we expect States to comply as they do
with other regulatory requirements and
other terms and conditions of their
foreign labor certification grant,

SWAS also expressed concern about
possible discrimination $uits, The
requirement to verify employment
eligibility does not violate constitutional
prohibitions against disparate impact.
Thie eligibility requirement is similar to
verification requirements to gain access
to other similar public benefits.

One SWA said it would bo impossible
to implement-verification of work
eligibility because they have a virtual
one-stop system-that is self-service for
both employers and job seekers and the
SWA would be unable to certify that
applicants refarred to those job orders
are employment-alipgible. While we do
not disagree that an in-psrson
verilication requirenient may impact the
dicisions af a limited number of
otherwise eligible workers, such impaast
does nat outweigh the significent value
of verification. Moreover, SWAs can
respond o any possible inconvenience
1o workers by designating or creating
additional in-person locations where
eligibility can be verified. This is not'a
problem unique to SWAs—waorkers may
be required to travel great distances to
reach a prospective employer, who then
{absant a SWA certification) would be
required to verify work eligibility. In the
end, although empioyment eligibility
verification does require some amount
of extra time and effort, the Dapartment
has determined that simple convenience
must cede to the overarching goal of a
fepal workforce and has'drafted its
regulations accordingly.

everal SWAs alsa pointed out that
under the new regulations it will he
impossible to identify H-2B job orders,
especially now that the SWA will no
longer recetve a copy of the application
or determina prevailing wages-and e
only respansible for placing the job
order, The Final Rule now requires the
job order carry a notation identifying it
as a job order to be placed in connection
with a future application for H-2B
waorkers,

Several other commenters supported
the contention made by the SWAs that
this requiremant will drain SWA
resources. A few commenters seen:
have interprated this requirement as
mandating the use of the “E-Verify”
electronic system. However, although
both the NPRM and the Final Rule
require the use of the DHS process,
which requires the completion of -9
forms and process, the usc of the
electronic E-verify system is optional.

The Department’s expectation is that
SWAs will not expend public resources

to refer undocumented workers to H-2B
job apportunities, The employment
verification provisions included in this
regulation are part of a concerted
effort—one that includes regulation,
written guidance, and ongoing sutredch
and education—to address lengstanding
weaknesses and to strengthen the
integrity of the program.
3, Section 635.15(h}—Layoff Provisions
Under the NPRM;, an employer
seeking to employ H-2B workers would
have beexn required to attest that it is not
displacing any similarly emploved
permanent U.S. worker in the
ogcupation in the area of intended
employment within the period
beginning 120 days befors the date of
need and throughott the entire
employment of the H-2B warker{s}. The
Department received a riumiber of
coniments from various groups on this
provision, We have addressed those
belaw, in conjuriction with comments
on the layoff provisions at § 655.22(k}:

G. Section §55.17-=Advertising
Requirements

A’ proposed in the NPRM, the Final
Rulé requires employers to advertise for
available U.S. workers. The
advertisement must: {1) Identify the
employer with sufficient clarity to
notify the potential pool of U.5. workers
{by legal and trade name; for example);
{2} provide a specific job location or
geographic area of employnient with
enough specificity to apprisg-applicants
of travel or commuting requirements, if
any, and whare applicants willlikely
have to reside to periorm the sarvices or
iabor; {3) provide a description of the
job with sufficient particularity io
apprise (1.5, workers of the duties or
services to be performed and ‘wiether
any overtime will be available; (4] list
minimum éducation and experience
requirements for the position, if any, or
state: that no experience is required; (5)
list the benefits; if any, and the wage for
the position, which must equal or
excoed the applicable prevailing wage
as provided by the NPC: {5} contain the
ward “temporary” to clearly identify the
temporary nature of the position; {7} tist
the total number of jolr openings that are
available, which must be no less than
the number of openings the employer
lists on the application {ETA Form
9141}); and {8) provide clear contact
information to enable U.S. workers to
apply for the job opportunity. The
advertisement canriot contain a job
description or duties which are in
addition to or exceed the duties listed
on the Prevailing Wage Determination
Request or on the application, and must
1ot contain terms and conditions of
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employment which are less favorable
than those that would be offered to an
H-2B worker.

The Departnrent received multiple
comments on the newspaper advertising
requirements, Several cominenters
belicved that the requiremants,
aspecially the requirement for thres ads
that was proposed in the NPRM {rather
than the two Tequired under the current
program}, would increase employer
costs and time devoted to the
application process but not yield
additional U.8. workers. The
requirement for advertising in a Sunday
edition of a newspaper was seen as
particularly objectionable dua to the
higher costs for Sunday ads and the
belicf that many nenprofessional
workers do not read Sunday nowspaper
editions; Some commenters suggested
employers should have the flexibility to
use other recruitment metheds, such as
Web sites that have proved successful inn
locating seasonal workers..Others were
concerned that without SWA guidance,
employars would have to guess as to the
correctness of their ads, risking that if
the CQ subsequently determined there
ware erTors in the advertisements, it
would be too late ta get the workers
needed. One commenter was concerned
that no process was provided for
requiring an employer to revise its ad if
the content was determined to be
unduly restrictive.

As previously discussed: this Final
Rule requires two newspaper )
advertisements which must include ane
Sunday edition. Sunday editions have
traditionally provided the most
comprehensive job advertisements and
many U.S. workers potentially seeking
employment would normally choose the
Sunday paper to review, Employers can,
however, always cenduct more
recruitinent than is required, such as
posting the opportunity on job search
Weh sites.

One commenter inquired about the
process for émployers to follow in
solecting an alternate publication in Heu
of one of the newspaper ads. Other
commenters were cancerned ahout the
choice of the specific newspaper in
which to advertise and believed that the
NPC would not be able to determine the
most appropriate newspaper in all
cases. One commenter suggested that
the SWA should be involved in the
process and provide guidance regarding
newspaper choices. Another eomnienter
asked whether thers would be specific
guidance regarding advertisements for
Hvo-in jobs, such as those for
housekeepers, child monitors, and
similar positions. The Department
believes that staff at the NPC will be
able to handle such issues. The

Department declines inthe Final Rule to
specify the requitements to a high level
of datail, as appropriate publication may
vary, for examiple by industry or
industry practice; and as the
Department normally issues such
guidance i 'the form of Standard
Operating Procedures or other poticy
guidance,

H. Section 653,20—Direct Filing With
the NPC and Elimination of SWA Role

Consistent with.the proposed. rule, the
Final Rule eliminates the role of the
SWAS in accepting and reviawing H-2B
labor certification applications. Onte
the Final Rule is effective, employers
will file H-2B applications directly with
the NPG, consistent with the transition
provisions of the regulation and with
the Department’s specialization of its
two processing centers effective June 1,
2008, Employers vith dates of need
prior to October 1, 2009, will submit
prevailing wage determination requests
SWA, which wiil process them under
the PWD procedures established under
§655.10 of this Final Rule: In the long
term, under these regulations, each
employer will continue 1o be required to
place a'job order with the appropriate
SWA a5 part of pre-filing recruitment,
and SWAs will continue to place H~2B~
associated job orders in their respective
Employment Service systems. This
proposal received comments from a
broad range of constituencies, including
smployers, cmployer associations;
advoeacy organizations, labar unions,
State agencies, and elected officials;
Most of the commenters apposed this
provision,

Many comrmenters remarked that the
elimination of the SWA portien of the
process only shifted activities
previously performed by the SWASs to
the NPCs without actually improving
the process, These commenters believed

. that eliminating the duplicate SWA

review and increasing the Federal vole
in reviewing applications would result
in incredsed delays, particularly when
the Department has ackniowledged that
its funding has not kept pace with.
increased workloads in the H-2B
program. Others also mentioned
possible processing delays and were
especially concerned that those
industries with later dates of need could
be locked out of the program.

Other commenters were concernad
the new process would result'in the loss
of lacal labor market and prevailing
practice expertise in the review process;
including checks and balances now in
the system, and would increase the
potential for fraud: These commenters
asserted that the knowledge and
expertise of local staff in reviewing and

processing applications way essential to
the integrity of the H-2B certification
process. Some commenters also
criticized the NPCs for what they view
as “ignaring their own regulations” and
*'misconstruing the certification
process.” Several commenters alse
believed elimination of the duplicate
SWA review would result in decreased
assistance for employers, One SWA
stated that employers would be left
without a source for guidance which
would drive up the domand for agents,
thereby increasing the costs to .
employers. Ansmployer oxprassed the
opinion that the new process would
replace longstanding relationships with
SWA employees and reliable
determinations with unpredictable
determinations and potentially overly
stringent penalties,

The Department remains committed
to modernizing the application process
and continues to believe that the
submisston of applications directly to
the NPC 1s-the niost effective way of
accornplishing this goal. Procossing of
H-=2B applications by NPC staff will
allow for greater ¢ousistency for
employers. regardless of their industry
or location, in both the time requirad
and guality of the application review:
The Department believes that by
specializing in H~2B application
processing; NPC staff will have greater
program expertise than SWA staff who
are often required to implement a
number &f diverse programs during the
course of their wanday, and wilk
generate additional efficiencies in
application processing. Therefore; this
faderalized review of applications will
lead to more efficient processing, greater
consistency of réview, and more
effective administration. It willalso
enable the Departrisent to better identify
and implentent program fmprovemants.

Eliminating the SWAs’ parti i
in-the applicatiun review proc
provide more afficient review of
applications; as well as greater
consistency of review. The Department
disagrees that NPC staff have
insulficient knowledge ta undertake this
role given that they already perform it
In fact, NPC reviewers who currently
review H-2B applications have, in sorite
cases, more experience with such
applications than many SWA staff.

Moreover, the SWAs have not been
rémoved from the process—théy will
continue their traditional role in the
recruitment process and working with
employers on the specifics of the job
order. SWAs will be responsible for
clearing and posting job orders, both
intrastate and interstate, thus reducing
the risk for employers to make mistakes
with respect to job descriptions,
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minimum requirements, and other
application particulars. SWAs will, as
part of these dutjes, review the job offer,
its terms and conditions, any special
requirements, and the justifications-as
part of the SWAs’ duties to clear and
post such orders,

I Section 655.20—Form Submission
and Electronic Filing

The Final Rule requires emplayers to
submit applications on paper, through
an information collection {form}
modified significantly from the current
form to reflect an attestation-based filing
process. As stated in the NPRM, the
Department will consider in tho future
an electronic submission system similar
to that.employed in other programs
administered by OFLC, should
resources be made-available.

The Department received a numberof
cominents fram SWAs, a specialty bar
association, # large trade dssociation, &
small-business cealition, and several
industry groups Iargelv supportive of
the potential conversion to slectronic
applications. One commenter
encouraged prompt migration fo
electronic filing, as the commenter felt
this would make program data easiar to
gather, more accurate, and more
shareable across federal agencies. A few
comments expressed concern that
electronic filing would be mandatory for
everyone; and recomiitended that, in the
event the Department converted to
electronic submission, it maintain paper
filing as an opticn. Two commenters
were concerned making slectronic
submission mandatory could cause
undue hardship to employers that do
not have Internet access, dré not
computer literate, or do not have access
to a computer. One bar assoctation
recommended the Department not
require elestronic filing untii the system
was errot-free, that any electronic filing
system not include system-ganerated
denials as the PERM system does, and
that any defects receive an RFL. The
Departinent tukes sericusly these
recommandations. We will determine
appropriate timing for the development
and implementation of an electronic
system based on program need and
available resources. We have learned-—
as have programs usgrs——from our
expericnce with the electronic filing
process used in the permanent prograim,
and will apply those lessons o any
system we instilute for the H-2B
program,

. Section 655.23—Supporting Evidence
of Temporary Need

As proposed, this Final Rule provides
the employer a variety of options for
dotumenting the basis of its temporary

need, to be retained by the employer
and submitted in the evont of a Reguaest
for Further Information (RF1), a post-
adjudication audit; a WIID
investigation, or another agdncy.
investigation. As explained in the
NPRM, for most employers participating
in the H~2B program. demonstrating a
seasonal or peakload temporary need
can best be evidenced by summarized
monthly payroii records for # minimum
of ono provious calendar year that

identify, for nach month and scparately

for full-time permanont and temporary
employment in the requested
occupation, the total number of workers
employed, the total hours worked. Such
records, however, are not the only
means by which employers can choose
to decument their temporary need. The
proposed regulation accc\rdinglv leaves
it to the employer to retain-Gther types
of dogumentation, including but not
Himited to work contracts, invaices,
client letters of intent, and other
evidence that demonstrates that the jobi
opportunity that is the subject of the
application exists and is teraporary in
nature. Contracts and other documents.
used to demonstrate temporary need
would be requiired to plainly show the
finita nature of that need by clearly
inditating an end date to the activity
reqirested.
he Deparlment s new H-283

temporary labor certification application
form is designed to require both a short
narrative on the nature of the temporary
rieed and responses to questions to
determine the time of need and the basis
for the need. The narrative will enable
the employer to demanstrate in its own
words the scope and basis of the heed
in a way that will enable the
Department to confirm the rieed meets
the reguiatory standard, with'additional
questions an the form providing context
and clarification. If further clarification
is required, the RFT process will be
employed. The form also contains an.*
attestalion to be signed-under penalty of
perjury to canfirm tha employer’s
temporary H~2B need

As expfamed i the NPRM and
consistent with current program
practice, employers should be wary of
using documents demonstrating a
“season” in general terms {hotel
occupancy rates, weather cbarts,
newspaper accounts}); in tho
Depariment’s experience, such
gencralized statements fail to link'a
season o a specific pesition sought'to
bre fillad by the employer, which is
required under the program, Tha
Departient also recognizes that
conventinnal evidence such as payroll
information may not ba sufficient to
demonstrate a one-time or infermittent

need, or sedsonal or peakload need in
cases in-which the employer'sneed has
changed significantly from the previous
year, In such cases, the employer should
retain other kinds of documentation
with the application that demonstrates
the temporary rieed.

K: Section 55.22-~Obligntions of H-2B
Enployers and Attestation-Basetd
Application

The Department praposed, aind this
Finat Rule institutes, the shift to an
attestation-based filing system, The new
application form contains a series of
attestations to confirm employers®
adherence toits obligations under the
11-2B program: The information and
attestations on the form 'will provide the
necéssary agsurances for the Department
to initially verify program compliance.
As degeribod in'the NPRM; the

- Department anticipates the shift to an

attestation-based application will havea
number of benefits, including a
reduction in processing times while
maintaining program integrity.

The Department receivad numerous
comments, many of them negative, on
the move {0 an attestation-hased
application, Some commenters believed
that an atiestation-based @pplication
would reduce the role of the SWA and
thus sliminate local expemse decredse
employer compliance; increase
erroneous approvals; and increase the
liketihood that the Department will
simply “rubber stamp” the certifications
and weaken U.S. workér protections.
The Departient disagrees with these
dgsumptions and conclusions. The
Departriient believes that an attestation-
based application; backed by audits, is
within'the Secretary’s statutory
discretion to implement and is an
effective means to ensure that all
statutory and regulatory criteria are met
and all program requircments-are
set:'xsfiejJ Simifar approaches have been
used successfully by the Department in
other contéxts, such as in'the current
permanent labor certification process.

One commaenter suggested tEe
Department require that the employer
always be the applicant, even if an agent
is used, because neither an agent nor the
employer would be able to attest to all
of the required obligations. This
ommienter also feared that.an employer
could shield itself from responsibility
by using an-agent far such prohibited
acts as requiring recruitment fees to b
paid by tha forcign worker, The
Department disagrees with this
vommenter. In the H-2B progran, the
agent simply represents the empluyer in
the Iabot certification process, The
employer is ultimately responsible for
its ohligations under the program and it
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is the employer who signs the
application form, and attests (o the
vaeracity of the information provided
and that it will meet all of its
obligations.

Ons commenter appeared to confuse
the H~2B and H~2A programs. This
conimenter referred to the 50 percent
rule, an H-ZA program feature, and
requested that the Department include a
grace period for a foreign worker to find
another employer if dismissed under the
50 percent rule. In the current H~2A
temporary agricultural program,
employers must hire a qualified U.S.
worker who applies for 4 position
certified under a temporary labor
certification, if that worker applies
during the first half of the certified
period of employment. The H-2B
prograny has no such provision and the
Departinent declines to impose one,
especially as this was not proposed jn
the NPRM:

The Department received a number of
comments on the specific obligations of
H-2B employers vutlined in the
proposed rule. One commenter pointed
out & seinantic error in propossd
§655.22(a}, which stated the employer
must attest that “no U.S. workers™ are
available. The commenter correctly.
pointed out that an amployer cannot
possibly have such broad knowledge
and thal the statute dees not require
such kinowledge. The Department hasg
deleted that provision. There were other
commentsabhout word choice and
semantics and. where apprapriate, the
Department has changed the wording to
make the altestations easier to
understand,

The Department has also added
fanguage to the provision, in § 655.22{a}.
that Tequires that H-2B job
opporiunities offer terms and working
conditions that are “normat to 1.8,
warkers similarly employed™ to clarify
that mormial is synonymous with not
unusual, This is within the range of
generally pted meanings of the
term, See. e.g, Black's Law Dictionary
1086 {8th ed. 2004} {*The term
describes not just forces that are
gonstantly and habituaily operating but
also forces that operate periodically or
with soms degree of frequency. In this
sense, it common antonynis are
unusual and extraocdinary.”}; Webster's
Unabridged Dictionary 1321 {2d ed.
2001} {supplying “not abnormal” as one
of several definitions). Thus, “nonmal”
does not require that a majority of
employers in the area use the same
terms or working conditions: If there are
no other-workers in the area of intended
employment who are perforning the
same work activity, the Department will
look to workers outside the area of

intended employment to assess the
riormality of an employer’s proposed
productivity standard.

Unless atherwise noted; ne :
substantive change is intended. Below,
we respond to comments on:specific
obligations and describe substantive
changes made to those subsections, In
cases where the Final Rule delotes or
adds provisions, the numbering has .
changed accordingly from that
published in the NPRM.

1. Section 855.22(a)0.8. Worker
Unavailahility

The Departnient proposed that
employers seeking to hire H~2B workeis
attest thera were na U.8, workers in the
area of intended employment capable of
performing the teinporary setvices or
iabor in the job opportunity, Comments
an this provision reflected strong
concern that employers cannot attest to
the actual unavailability of U.S.
workers, but'simply that the employer
has tested the labor market
appropriately and in good faith to.
demonstrate that capable U.S. workers
did natréypond te its recruitient
efforts or ultimately were not available
{either due to lawful rejection by the
emplayer, failure dn the worker's part to
follaw through o7 remain on the job,
ote.) to perform the labor or services.
The Department agrees and has-deleted
this provision from the Final Rule.

2. Section 6535.22{f)}—Worker
Abandonment and Employer

Notification to the Department and DHS"

The Department’s NPRM wiould hava
required employers to notify the
Departmient and DHS within 48 hours if
an H~2B worker separated from
employment prior to the end dataof -
employment in the labor certification.
This notification requirement would
have also applied if the 1128 worker
abgconded from or-abandoned
amployment prior to the end date of
employment. This requirement was
included to ensure that if the basis for
the worker's status ended before the end
date on the application, both DHS and
the Department could take appropriats
action o menitor the program.

The Department recsived & number of
comuments in opposition ta this
requirement, primarily from employers
and employer and trade associations.
Several employer associations shared
the coficern that, in their view, the
requirement represented a new and
unfair Hability for entployers, openirig
them up to potential legal action from
H~2B employees if the employee left to
pursue other legal employment before
the end of the contract period. One
association found it probleniatic, given

the percepiion that this worker
population is more transient than'the
workforce at large, It also was concerned
ahout the administfative burden on
employers to.comply with thie
requirement. It asserted that emplayers
werg tinlikely to know the real
circumatanices of the worker's departure,
ifit was a legal extensian or changs of
status or something clse. Consistent
with & number of athercomments aither
seeking or tecommending clarification
ta the notice requirement; this
association stated that such status
determinations are complex legal issues
and employets should not be required 16
make them, It also believed that the
reporting Teqiirement was unlikely to
accomplish anything without imposing
additional significant burdens on
employers and that it was unlikely that
[HS would pursue individugls who are
the subject of these reports, A-small
business association agreed about the
unrsasonableness of the potential
burden on.employers and was
concérted that the requirement would
ask small businesses 1o beconie vopaid
Tmmigration Service agents responisible
for enforcing immigration laws:

A trade association found the required
44 hours for hotification tobe an
extreinely lintited period of time for
notification, and a iirden on ‘
efmployers. It réconumended that, if the
Tequirement were continued: it should
be extended to 30 days, Further, this
trade association reconmiended that
DHS create s simple reporting method
to alltw smiployers to provide the
information directly through the
Internet ar by telephone. The ~
requirement was described as too vague
and not providing encugh specifics as to
whan the smployer would be required
te do such notification.

An individual employer found
insufficient safeguards in the proposal,
as there was no indication of actions
that the bureaucracy at the Department
or DHS would take based-on'the
informaticn. The employer wanted the
two departments to be more specific as
to how the information wis to be used.

An employer agent believed the
requiremert was inappropriate iri these
regulations, as it was tangential to the
Department’s rolé regarding the
availability of U.S, wurkers or
preventing adverse affect on U,S.
workers, and beligved that it ¢reated
additional confusion and potential
Hability for employers. Similarly, an
emiployer association thought the
requirement inapptopriate and did not
clearly outline the process by which
eroployers would make such
notifications. Additionally; the
employer association asked for
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additional guidance as to what
infermation would be required for
employers 1o document separation or
job abandonment and was concerned
that violations of this provision could
lead to debarment from future
participation in the program.

The Department reviewed the
comments received on this specific
reporting requitement and the concerns
raised by the employers and
associations on its implementation. The
Department acknowledges that many of
these concerns have merit, and has
therefore sought to provide
clarifications and limitations in the
Final Rule to address these concerns,
The Department did not, howover,
discern suffictent justification from
these comments to eliminate the
requirement in its entirety. The
notification is necessary in al
circumstances because thie sarly
separation of a worker impacts not only
the rights and responsibilities of the
employer and worker but also
implicates DOL's and DHS's
enforcement responsibilities. Although
any abscondment is a lass to the
employer, the: Government raquirss
notification to be able to better track
workers who are in the country on a
temporary basis with limited work
anthorization.

The Department acknowledges the
need for clarification in the provision to
ensure that the 48-hour requirement
begins to run only when the
abandonment is actually discovered.
The Department has therefore added
language to the provision clarifying that
the employer must notify DOL no fater
than 2 work days after such
abandenment or termination is
discovered by the employcr. The
Departmen! has added further
elarification fo ensure that employers
must mest the identical standards for
notification to DOL as to DHS, so that
an abscondment occurs when the
worker has not reported for work for a
period of 3 consecutive work days
without the consent of the employer to
that non-reporting. This is intended to
clarify for tho employer that tho same
standard of reporting applies across
both agenctes, making it easier on the
employer to make the report. There is
no requirement that the notification be
made by certified mail, however. A file
copy of a letter sent by normal U.S.
mail, with notation of the posting date,
will suffice. However, in addition, the
Department revised tha notification
requirement to reflsct a time period of
no later than 2 work days after the
employer discovers the employee has
absconded, which, consistent with DHS,
has been defined as 5 consecutive work

days of not reporting for work: To make
the staridard further consistent across
agencies, for purposes of this provision
the Department will defer to DHS on the
definition of the term “‘working day.”

3. Section 655.22{g}-~Deductions and
Prohibition on Transfer of Costs

‘The NPRM-prohibited deductions by
the employer or any third party,
including a recruiter, for any expenses
inciuding recruitment fees and any
other deductions not expressly
permitted by law. Both worker advocacy
arganizations and an employer of H-28
workers commented that the provision
was confusing and ambiguous. Worker
advocates objectéd that it was unclear
whether employees could be required to
pay recruiting costs directly, while an
emiployer objscted to the payment of
recruiting costs that were not clearly
defined in the proposal. We agree that
the rule as proposed was confusing, The
confusion resulted in part from thae fact
that employer cost shifting is addressed
elsewhere in the regulations, in
§ 655.22(j). Further. cost shifting by
third parties presents an identical
problem under the H+~2A program but
was doalt with in a different manner in
the NPRM. Accordingly we are revising
the language concerning cost shifting by
third parties to mirror § 655.105(p) of
the H-2A Final Rule to read as follows;
““The employer has contractually
forbidden any foreign labor contractor
or recruiter whom the employer sngages
in international recruitment of H-2A
workers to seek or.receive payments
from prospective employees, excapt as
pravided for in DHS regulations at 8
CFR 214.2(b)(5)(xi}A}”

The Final Rule makes clear that
recruiters may not pass on expensas to
H-2B waorkers, Examples of exploitation
of foreign workers, w?m in some
instances have been required to give
récruiters thousands of dollars to secure
a job, have been widely reported, The
Department is concerned that workers
who heavily indebt themselves to secure
a place in the H-2B prograin may be
subject to exploitation in ways that
would adversely affect the wages and
working conditions of U.S, workers by
creating conditions akin to indentured
servitude, driving down wages and
warking conditions. for ali workers.
foreign and domestic. Wa believe that
reqitiring employers to-incur the costs of
Tecruitment is reasonable, even when
taking place in a foreign country.
Employers may easily band together for
purposes of recruitment to defray costs.
‘The fact that a recruiter is essential ta
the securing of such worker does not
dissuade the Department from requiring
the employer to hear the expense;

rather, it underscores the classification
of that payment as a cost allocable to. the
em}ﬁoycr.

‘The Department recognizes that its
power to enforce regulations across
international borders is constrained.
Howaver, it can and should do.as much
as possible in the U.S. to protect
waorkers {rom unscrupulous recrisiters.
Consequently, the Departmant is
requiring that the employer make, ds 4
condition of applying for Iabor
certification, the comniitment that the
employer is contractually forbidding
any foreign labor contractor or recruiter
whom the employer engages in
internationial recruitment of H~2B
workers to seek or regeive pajments
from prospective employeas.

The Department has also revised this
section in the Final Ride to-ormnit
restrictions o deductions that are
already covered i §655.22(j}, and we
are incorporating the following language
which is identical to the language in 20
CFR 655.104(p) of the H-2A Final Rule:
“The employer must maka all
deductions from the worker's paychecks
that are required by law, The job offer
must specify all deductions not required
by law that the employer will make
from the workert's paycheck. All
deductions must be reasonable.
However, an employer subject to the
FLSA may not makp deductions that
would violate the FLSA,”

4, Section 655.22{h) {{g} in Final Rule}—
Basis for Offered Wage

This provision resuires that the
offered wage not be based-on
commission, bonuges, ar other
incentives unless the employer
guarantees that the wage paid will equal
or exceed the prevailing wage. The
second sentence of the proposed
provision further stated that ““the offered

* wage shall be held to exclude any

deductions for réimbursement of the
employer or any third party by the
employee for expenses in connection
with obtaining or maintaining the H-2B
employment including but net limited
to international recruitment, legal fees
not otherwise prohibited by this section,
visa fees, items such as tools of the
trade, and other items not expressly
permitted by law.” This sentence
received several comments. A worker's
rights advocacy group claimed the
Department will not achieve'its
objective of protecting foreign warkers
from paying fees that should be paid hy
the employer. This commenter provided
an gxample of a practice by one
employer who required workers to pay
for tests to determina their walding and
fitting skills in preparation for
employment in the United States. This
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commenter further recommended that
this section should clarify that costs
paid directly hy workers are de facto
deductions for the purpose of
calculating compliance with the offered
wage, even if amployers do not directly
deduct them and alsa that DOL should
clarify its position on which costs are
cnnsidereg to benefit smpluyers gnd
thus require reimbursement and inchide
spacific examples.of such costs. This
commenter also beliaved that similar
ianguage in the F1.SA was confusing.
The Department appreciates the detailed
analysis prnvided%y this commenter;
but we believe the statutory
requirements, which are based on
decades of administration of the Federal
wageand bour faws, are clear and that
it is not necessary to make the
recommended changes.

%, Section 655.22{i} {{h} in Fitral Rulej—
Position Is Temporary and Full-Tite
The Departmeant proposed that an
employer seeking to employ H-2B
workers be required to attest that the job
opporiunity is for a full-time, temparary
position, Oe commenter suggested the
propossd regulation could harm U.S,
workers by guaranteeing full-time work
for the period to foreign workers, whils
there is no such guarantes provided to
U.S. workers in any seasonal position:
The conmmenter also stated that while
arnployers can state theirintention to
hire temporary workers fulltime, if the
weather does not cooperate, the
employer may have 1o choice but to
reduce hours in & particular week and
that under this provision, the employer
wouild not be able to do this, causing
significant harm to the business and the
U.S: workers whose hours would need
to he reduced even further in order to
ensure that foreign workers were paid a
full-time wage. The commenter
recommended a revised attestation
stating: *‘The jub opportunity is a hona
fide, temporary position and hours
warkad will be comparsbie to the full
timte hours worked by associates in the
same position at the eniployment site.”
As stated in the preamble to the NPRM,
the H-2B program has alwavs required
that the positions baing offered be
temporary and full-time in nature, and
the Department recognizes that some
industries; occupations and Statés have
differing definitions of what constitutes
full-tims employment. For-example,
certain landscaping positions are aften
classified a5 full-tims for a 35-hour work
waeek. To provide additional clarity, the
Department, in § 655.4 has provided a
definition of full-time employment that
reflects our experience in the
admitiistration of this program, We will
continue to make determinations of

whether work is full-time for foreign
1abor certification purposes based on the
facts, program experience, customary.
practice in the industry, and any
investigation of tho attestation, The
Department has therefore decided to
retain the proposed language.

6. Section 655.22(k) [{i} in Final Rule}--
Layoff Pravisions

Under the NPRM, an emplover
seeking to employ H-2B workers would
have been required to attest that it is not
displacing any.similarly employed U.5.
worker(s} in the occupation in the area
of intended employment within the
period beginning 120 days before the
date of need and throughout tha entire
employment of the H~2B worker: The
Department received a number of
comments fram various groups on this
provision: -

Anumber of commenters favored the
requirement, noting that it assisted
efforts to ensure that smplayers cannot
lay off UL8. workers after seeking to hire
H-~2B workers to perform the same
services. Other commenters, however,
had concerns regarding the
implementation of the prohibition and
the potential Hability,

Several commenters wore concerned
that the requirement to contact former -
employees who had been laid off would
be onerous, given the difficulties in
reaching what is purportedly a transient
population, making such contact unduly
burdensonye. The Department finds this
argumentunpersuasive. The tommenter
did not support the summary statements
that all temiporary or seasonal help is
transient and rootless in the
communnities in"which the work is
performed. Even assuming that such
workers do not havé lasting ties to the
employer, employers generally maintain
eontinuing comtact with fornter
employees for many piirposes—
including, but not limited to, the
provision of payroil tax information the
following year and the transfer ox
disposition of benefits (including
unentpioyment benefits}). Moreover, by
limiting the requirement for such
contact to the 120 days or less hefora the
cmployer's date of need for the H-2B
workers; the employer's last contact
information would likely be current. -
making such contact, generally
spoaking, refativoly simple.

Cne commenter asserted that the
layoff proviston conflicts with the
definition of seasonality, noting that by
definition a seasonal employes will
always he laid off within the period set
forth in an annual cycle. An employer
association also objected to the
provision on the ground that réquiring
the consideration of U.5. workers-would

force cmplovers whao aid off U.S:
workers at the end ol one season 1o hire
them again at the commencement of the
next season because the timing would
put the next season within the 120-day
window, :

In response to these copimients; the
Department has limited the applicability
of the layoff provision to 120 dayson
gither side of the date of sieed. This
broad period of time, covering two
thirds of the year, will protect U.5.
workers near the time of recruiting for
and hiring H-2B warkerts, which is
when U.S. workers &re most vulnerabls,
but avaids the complications of
overlapping seidsons noted by some
commenters,

The Department notes that tmugh of
the concern of those commenters
regarding the re-hiring of U.S5: workers
stemns from a belief that such workers.
will not shiow up or be interested in
being re-hired. But, by limiting the

- applicability of the provision to within

120 days.of the'date of need (as wall as
the actual oceupation and thearea of
intenided emiployment of the sought-
after 128 certification), this provision
affords laid off workers a reasonabla
opportunity to apply for vacancies for
which they qualify; striking an
appropriate balance hetween worker
protection’and employer needs,

Some commenters noted the néed for
a strengthening of the layoff provision,
calling for additional safeguards against
massive Jayoffs of U.S workers hy
strengthening requirements for how
employers will demonstraté they have
made afforts to contact former
employees, The Department declines to
do 50 at this time; Employers will be
allowed to docunient their contdct of:
former employees using any objective
means at their dispasal i & manner
guaranteed 1o ensure’a good faith
contact effort has heen made. The
Department does not have evidence at
this time that emiployers wiil engage in
frauduient behavior with respact to this
requirement. The Departient will
monitor this atteststion, and all other
employer attestations, through post«
certification audits and will nots the
need for program modifications through
that process.

7. Section 655:22{1} {{j) in Final Ruléf—
Prohibition Against Paymients

As in the proposal, the Final Rule
requires that an‘employer attest that it
has not and will not shift the costs of
preparing or filing the H-2B temiporary
lahor certification application to the
temporary worker, including the costs af
domestic recruitinent or attorneys’ and
agent fees. The domastic recriitment,
tegal; and other costs associated with
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obtaining the labor certilication are
business expenses necessary for or, in
the case of legal fees, dasired by, the
smployer to complete the labor
certification application dnd labor
market test. The employer's
rasponsibility to pay these vosts exists
separaté and apart from any benefit that
may accrue 1o the foreign worker.
Prohibiting the employer from passing
these costs on to foreign workers allows
the Department to protect the integrity .
of the process and protect the wages of
the fereign worker from deterioration by
unwarranted deduction, The
Drpartment will continue to permit
amployers, consistent with the Fair
Labor Standards Act (FLSA}. to make
deductions from a worker's pay for the
reasonable cost of furnishing housing
and transportation, as well as worker
expenses such as passport and visa fees
[see fuller discussion helow concerning
transportation costs under the FLSA).

This section, pertaining to the receipt
of payments by the employer from the
zmployee or a third party, received
many comments, Sume of the
comimenters opposed the provision in
its entiroty, arguing it will make the
program prohibitively expensive for
smployers. Other commenters were
voncermed the requirement would
eliminate the cwrrent practice of having
the employes pay for part of the
recrutiting and visa costs as an incentive
for the workers not to leave the
employer. Others supported this
provisian in its entirety; while still
others agreed with the intent of the
provision but found the language
ambiguous. One specialty bar
association not only supported the
probibition an cost-shilting for
recruitment, but asked the Departnient
to sirengthen the prohibition language.
However, this commenter was
adamantly opposed to the prohibition
against foreigh workers paying the
attorney's fees. The Department
disagrees with the comments opposing
this provision. We believe that these
expenses are the costs of doing business
and should be borne by the ersployer.
The Department took all comments into
consideration and modified the
provision to clarify and strengthen the
prohibition. The Final Rule applies the
prohibition to attorneys and agents, not
simply to employers. As rewritten, the
pravision eliminates reference to
payments from *“any other parly;"” it
applies only to payments from the
cmployees.

This section in the NPRM alsp would
have prohibited the employer from
receiving payments “of any kind for any
activity related to the labor
certification” process, The Department

received o comment arguing that the
phrase “received payiment * * * asan
incentive or inducsmant to file” is
ambiguous. The Department taok this
commaont into consideration and
removed reference to incentive or
inducement.

In addition, and based upon the
comments received, the Department has
ravised the pravision on cost-shifting for
greater clarity. As mentioned above, the
Department has eliminated the
qualifying language regarding the
incentive and inducement to filing,
again to simplify for all employers
engaging in recruitment activities what
is prohibited. By simplifying the
pravision to prohibit-employers who
suhmit applications from seeking ot
receiving payment for any agtivity
related to the recruitment of H~2B
workers, the Department hapss to
achieve consistent and enforceable
campliance.

With regard o' the application of the
FLSA to H~2B workers” inbound
subsistence and transportation costs, we
note that a number of district courts
have issued decisions on this guestion.
See De Leon-Granadoes'v. Elier & Sons
Trees Inc., 2008 WL 4531813 (N.D. Ga,,
Qct. 7, 2008); Rosales v. Hispanic
Entployee Leasing Program, 2008 W1,
363479 (W.D. Mich. Fob. 11, 2008);
Rivera v. Brickman Group, 2008 WL
81570 (B, Pa. Jan. 7, 2008};
Casteilanos-Contreras v. Decatur Hotels,
LLC, 488 F, Supp, 2d 565 (E.D. La.
2007); Recinos-Recings v. Express
Forestry Inc.. 2006 WL 197030 {E.D. La.
Jani 24, 2006}. These district courts have
referenced the appellate court’s decision
in Arriaga v, Florida Pacific Farms,
L.L.C., 305 F.3d 1228 (11th Cir. 2002},
which held that growers violated the
minimum wage provisions of the FLSA
by failing to reimburse farmworkers
during their first worksveak for travel
expenses {and visa and immigration
fees) paid by the workers employed by
the growers under the H-2A programi:
Under tha FLSA, pre-employment
expenses incurred by workers that are
properly business expenses of the
employer and primarily for the benefit
of the employer are considered kick~
backs"” of wages to the employer and are
treated as deductions from the
employess’ wages during the first
workweek. 23 CFR 531.35., Such
deductions must he reimbursed by the
employer during the first workweek to
the extent that they effectively result in
warkers’ weekly wages being below the
minimum wage. 29 CFR 531,36,
Although the employer in the Arriaga
case did not itself make direct
deductions from the workers® wages, tha
Court held that the costs incurred by the

workers amounted to “do facto
deductions' that the workers absorbied.
thereby driving the workers® wages
below the statutary minimum, The
Eleventh Circuit reasoned that the
transportation and visa costs incurred
by the workers wera primarily for the
benefit of the employer and necessary
and incidental to the emplaynient of the
workers and stated that
“{tjransportation charges dre-an
inevitable and inescapahle conseguence
af having H~2A foreign warkers
cmployed in the United States: these are
costs which arise out of the employment
of H~2A workers,” Finally; the court
held that the growers' practices violated
the FLSA minimum wags provisions,
even though the H-2A regulations
provide that the trangportation costs
need not be repaid until the workers
complete 50 percent of the contract
work period. The Eleventh Circuit rioted
that the H-2A regulations require
employers to comply with applicable
faderal laws, and in sccepting the
contract orders in this case, the ETA
Regional Administrator informed the
growers in writing that their obligation
to pay the full FLSA minimum wage is
not averridden by the H-2A regulations,

The Departrnent believes that the
better reading of the FLSA and the
Department’s own regulations is that
rejocation costs under the H-2A
program aré not primarily for the benefit
of the employer, that relocation costs
paid for by H-2A workers do not
constitute kickbacks within the meaning
of 29 CFR 531.35, and that
reimbursement of workers for such costs
in the first paycheck is not required by
the FLSA.

The FLSA requires employers o pay
their employees set minimum hourly
wages. 29 U.5.C. 206(a). The FLSA
allows smployers to count as wages
{and thus count toward the satisfaction
of the minimum wage cbligation) the
reasonahle cost of “furnishing tan}
employee with board, ladging, or othar
faeilities, if such hoard, lodging; or other
facilitias are customarily furnished by
suchi émployer to his employees.” 29
U.S.C. 203(m}. The FLSA regulations
provide that “[t}he cost of furnishing
“facilities! found by the Administrator to
be primiarily for the hensfitor
convenience of the erhployer will not be
recognized as reasonahle [costs within
the meaning of tha statute] and may not
therefore be included in computing
wages:” 29 CFR 531.3(d)(1}: The FLSA
regulations further provide axamples of
various itemns that the Department has
deemed generally to be qualifying
facilities within the meaning of 29
U.5.C. 203{m] {sea also 29 CFR
531.32(a)}, as'well as examples of
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various items that the Department has
deemed generally not to be qualifying
facilities (see 29 CFR 531.3(d}(2), 29
CFR 531:32{c)).

Separate fram the question whether
items or expanses furnished or patd for
by the employer can be counted as
wages paid to the employee, the FLSA
regulations contain provisions
governing the treatment under the FLSA
of costs. and expenses incurred by
employaes, The regulations spemfy that
wages, whether paid in cash or in’’
facititios, cannot he considered to have
been paid by the employer and received
by the employes uniess they are paid
finally and unconditionally, or **free
and clear,” 29°CFR 531.35. Thus, “{tlhe
wage requirements of the Act will not ba
et where the employee 'kicks-back’
directly or indirectiy to the employer or
to another person for the employer's
benefis the whole or part of the wage
delivered to the empiovea This is true
wheither the kick-back’ is made in cash
or in other than cash. For example, if
the employer requires that the employee
must provide tools of the trade that will
be used in or are specifically réguired
for the performance of the emplayer's
particular work, there would be-a
violation of the Act in any workweek
wher the cost of such tools purchased
by the ‘employee cuts into the minimum
or overtime wages required to be paid
him under the Act.” Id. The regulations
treat employer deductions from an
amployee’s wages for costs incurred by,
the employver as though the deductions
were a payment from the employee to
the employer for the items furnished or
services rendersd by the employer, and
applins the standards set forth in the
“kick-back™ provisions at 29 CFR 531.35
to those payments. Thus, ““{d]leductions
for articles such as toals, miners’ lamps;
dynamite caps, and other jitems which
do nat eonstitute *board, lodging, or
other facilities'” are ilegal “to the
extent that thay reduce the wages of the
smployee in any such workweek below
the minimum required hy the Act.” 29
CFR 531.36(b}.

In sum, where an employer has paid
for a particular item or service, under
certain circumstances it may. pursuart
to 29 U.S.C. 203{(m}, count that paymént
as wages paid to the employee, On the
other hand, when an employee has paid
for such an item or service, an analysis
under.29 CFR 531.33 is required to
determine whether the payment
constitutes s “kick-back” of wages to the
employer that should be trested as a
daduction from the employee’s wages:

The Afriaga court seems to have
assumed that all expenses necessarily
fallinto ane of thass two categories—
that either they qualify as wages under

28 U.5.C. 203{m) or they constitute a
“kick-back” under 29 CFR 531.35. See
Arriaga, 305 F.3d at 124142 {stating
that if a payment “‘may not be counted
as wages” under 29 11,8.C. 203{m), then
“the employer therefore would be
requiited to reimburse the expense up to
the point the FLSA minimuwm wage
provisions have been mat” under 29
CFR 531.358"and 29 CFR 531:36), That is
incorrect, For-example, if an employer
were to giva an cmpluyee a valuable
item that was not “‘gustomarily.
furnished’” to his or her employees, the
employer would not ba able'to count the
value of that item as wages under 29
U.S.C. 203{m} unless the employer
“customarily furiished ™ the item 1o his
or her-émpjoyees. Nevertheless, since
the em‘)lovee paid nothing for that item,
it clearly would niot constitute a “kick-
baek™ of wages to the emplover that
would have to be deducted from the
employee's wages for purposes of
determining whether the employer mat
its minimum wage ohligations under 29
U.S.C. 206{a}. Similarly, if a grocery
employee bought a loaf of bread off thi
shelf at the grocery store where he or
she worked as part of an arms-length
coniniercial transaction, the paydient
made by the employee to the employer
wonld not constitute a “kick-back™ of
wages ta the employer, nor would the
loaf of bread sold by the employer to the
employoe be able to bie counted toward
the employee’s wages under 29 U.5.C;
203(vii}. Both parties would presumably
benefit squally from such a
transaction—~it would neither be
primarily for the bencfit of the
employer, nor would it be primarily for
tha benefit of the employee.

Expenses paid by an employer that
are-primarily for the employer’s hencfit
cannot be counted toward wages under
29 U.S.C. 203{m). See 29 CFR 531.3(d).
Similarly, expenses paid by an
rmpluvee canyiot-constitute a *kick~
back” unless they are for the employer’s
benefit. See 29 CFR 531.35. An analysis
conducted under 28 U.S.C. 203(m}.
determining that a particular kind of
expense is primarily for the benefit of
the emplover will thus generally carry
through to establish that the same kind

of expense is primarily for the benefit of:

the employer under 29 CFR 531,33,
Each expense, however, must ba
analyzed separatcly in its proper
context,

The question at issue here is whethsr
payments made by H-2B employees for
the cost of relocating to the United
States, whether paid to a third party
transportation provider or paid directly
to the employer, constitutes a “kick-
back” of wages within the meaning of
29 CFR 531.35. [f the payment does

constitute i “'kick-back," then the
payment must, as the Arrigga court
decided, be counted as a.deduction from
the employee’s frst week of wages
under the FLSA for purposes of
determining whether thie employar’s
minimum wage obligations have been
met,

The Department does not believd that
an H-2B worker's payment of his or her
own.relocation experises constitutes a

* “kick-back’ to the H-2B employer

within the meahning of 29 CFR 531.35.

it is a necessary. condition to b
considered & “kick-back” that'an™
employes-paid expense be primarily for
the benefit of the emplover, The
Department need not decide for prescm
purposes whether an employee-paid
expense’s-stats as primarily for the
benefit of the employer is a sufficient
condition for it to qualify asa “kick-
Dback,” becatse the Department does not
consider an H-2B employes's payment
of his or her own rélocation expenses to
he primarily. for the benefit of the H~2B
employer.

Bath as & gederal matter and in the
specific contekt of guest worker
programs; smployee relocation costs are
not typically considered to be
“primarily for the benefit of the
smployer. Rather, in the Department’s
view, an H+-2B worker's inbourid
transportation costs either primarily
benefit the employee, or equally benefit
the employee and the employer. In
cither case, the FLSA and ifs
implementing regulations do not require
H-2B employers to psy the relocation
costs of H«-2B employses. Arrigge and
the district courts that followed its
roasconing in the H-21B dontext
niisconstrued the Depanmcm s
regulations and are wrongly decided.

“As an initial matter, any weighing of
the relative balance of benefits-derived
by H-2B employers and employees from
inbound transportation costs must take
into account the fact that H~28 workers
derive very substantial benefits from
their relocation. Foreign workers
seeking employment wader the H=28
nonimmigrant visa program often travel
great distances, far from Family, friends,
and hame; to accept the offer of
employment, Their trave! not-only
atlows themto earn mnna\'ut\plr,ally
far more mohey than they could have in
their home country over a sinuilar period
of time—but aiso allows them to live
and engage in non-work activitics in-the
.5, These twin benefits are so valuable
to foreign workers that thesé warkers
have yroven willing in many instances
to pay recruiters thousands of dollars {a
practice that the Department is now
taking measures to cartail) just to.gain
actess to the job opportunities, at times
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going to great lengths to raise the
necessary funds. The fact that H-2B
workers travel such great distances and
make such substantial sacrifices to
obtain work in the United States
indicates that the travel greatly henefits
those'employees.

Mast significanily, however, the
Department’s regulations explicitly state
that "“transportation furnished
employees between their homes and
work where the travel time does not
constitute hours worked compansable
under the Act and the transportation is
not an incident of and necessary to the
employment” are qualifying *facilitiss"
under 29 U.S.C. 203{m). 28 CFR
531.32{a). As qualifying facilities, such
expenses cannot by definition be
primarily for the benefit of the
employer. 29 CFR 531.32{c). The
wording of the reguiation does niot
distinguish betwesn commuting and
relocation costs, and in the context of
the H-2B program, inbeund relocation
costs fit well within the definition as
they are betwceen the employee's home
country and the place of work.

The Arriaga court ruled that H-2A
relocation expenses are primarily for the
benefit of the employer in part because
it helieved that under 29 CFR 531.32; “a
consistent fine” is drawn “hetween
those costs arising from the employment
itself and thosa that would arise in the
ordinary course of life.’” 305 F.3d at
1242, The court held that relocation
costs'do not arise in the ordinary course
of life, but rather arise from
employment. Id. Commuting costs and
relocation costs cannot be distinguished
on those grounds, however, Both kinds
of expenses ars incurred by employees
for the purpase of getting to a work site
to work. Moreover, an cmployee would
not rationally incur either kind of
expense but for the existence of the job:
Both the employer and the employce
derivo benefits from the employment
relationship, and, absent unusual
circumstances, an employee’s relocation
casts to start 4 new job cannot be said
o be primarily for the benefit of the
emplayer.,

That is not to say that travel and
refocation costs are never properly
coasidered to be primarily for the
benefit of an employer. The regulations
state that travel costs will be considered
to be primarily for the benefit of the
employer when they are “an incident of
and necessary to the employment,” 29
CIR 531.32{c}, This might include, for
example, a business trip, or an
employer-imposed requirement that an
employes relocate in order to retain his
or her job. Relocation costs to starta
new job will rarely satisfy this test,
however.

In a literal sense it may be necessary
to travel o a new job opportusnity in
arder ta perform the work, but that fact,
without mors, does not render the travel
an “incident” of the smployment.
Inbound relocation costs are not, abserit
unusual circumstances, any more an
“incidentof * * * employnient” than is
commuting toa job each day. Indeed,
inbound relozation vosts are quite
similar to commatting costs in many
respects, which generally are not
considered compensable. Cf: JOL
Qpinion Letter WH~538 {Aug. 5, 1994}
{stating that trave] time from home to
work is “ardinary home-to-work travel
and is not compensable” under the
FLSA); Vega ex rel, Trevino v. Gasper, -
36 [.3d 417 {5th Cir. 1994) {finding
travel to and from work and home nat
compensable activity under Portal-to-
Portal Act). In fact, there is tio Teasun’to
believe that the drafters of 29 11.5.C:
203{m) and 206{a} ever intended for
those provisions 1o indirectly require
employers to pay for their employees’
relocation and commuting expenses: To
qualify as an “incident of * * *
employment” under the Department’s
regulations, fransportation costs st
have a more direct and palpable
connection to the job in question than
merely sorving 1o bring the smplovee to
the work site.

Taking the Arriaga court’s logic to its
ultimata conclusion would potentially
subject employars across the US. toa
Tequirement to pay relocation expenses
for all newly hired employees-—or at
least to pay relocation expenses for all
newly hired foreign employees, since
international relocation is perhaps less
“ordinary” than intmpational
relocation, That simply cannot be
correct. The language of 29 U.S.C.
203{m} and 208{a} and their
implementing regulations provide a
very thin reed on which to hang such
a seismic shift in hiring practices,
particularly so many years after those
provisions have gone into effect. Nor
does the fact that H-2B workers are
tamporary guest workers change the
equation, Gven assuming that H-2B
workers derive somewhat less henefit
from their jobs becausc they are only
temparary, that fact alone would not
render the worker's relocation expensos
an “incident” of the temporary job. If it
did, ski resorts, camp grounds; shore
businesses, and hotels would all be
legally required to pay relocation costs
for their empinyees at the beginning of
each season-—again, a result that is very
difficult to square with the Janguage and
purpose of 29 U.S.C. 203{m} and 29 CFR
331.35.

A stropger argument could be made,
perhaps, that cmployers derive-a

greater-than-usual benefit from
relocation costs when they hire foreign
guest workers such as H-2B workers,
because exnployers generally are riot
allowed to hire guest workers unless
they have first attempted hut failed to
recruit U.S. workers. Thus, such
emplaysers have specifically stated a
need to hire non-local workers. Given
the substantially greater benefit that
foreign guest workers generally derive
from work cpportunities in the United
States than they do from employment
opportunities in thair home countries,
hewever, the Department believes that
this at most brings the balanice of
benefits betwaen the employer and the
worker into equipioise. Moreover, the
employer’s need for non-local workers
does nothing to transform the relocation
costs intoan “incident” of the job
opportuiity in-a way that would render
the cmployee’s payment of the
relacation expenses a **kick-back™ ta the
employer. If it did, courts would soon
be called upon every time an employer
hired an out-of-state warker fo assess
just how great the emplover's need for
the out-of-state emplovee was in light of
local lahar markel conditions.
Corversely, the conrts would also have
to fnquire into-the employee’s
circumstances, and whether the
employee had rcasonably comparable
job prospects in the ared from which the
vmpioyee relocated. Again, the
Department does not believe such a
result is consistent with the text or the
intent of the FLSA ¢r the Department’s
implementing regulations,

It is true, of course, that H~2B
employers derive some benefit from an
H-2B worker's inbound travel. To ba
compensable under the FLSA, however,
the question is not whether an employer
recoives some bencfit from an item or
paid-for ¢ost, but rather whether they
roceive the primiary benefit.
Significantly, despite the fact that
omplayers nearly always derive some
benefit from the hiring of state-side
workers as well; such workers’
relocation costs generally have not bieen
considered {n be “primarily for the
benefit of the employer.” Thatis 5.
because the worker benefits from the
travel pither more than or just as much
as the employer.

Inn summ, the Department believes that
the costs of relocation to the site-of the
joly epportunity generally isnot an
“incident” of an H-2B warker's
employment within the meaning of 29
CFR 531.32, and {5 not primarily for the
henefit of the H-2B employer: The
Department states this as a definitive
interpretation ol its own regulations and
axpects that courts will defer to that
interpretation.



78042

235

Federal Register/Vol. 73, No. 245/Friday, December 19, 2008/ Rules and Regulations

8. Sertion 655.22{m) {{k} in Final
Rulel~Bona Fide Inguiry

As proposed in the NPRM, the Final
Rulé at § 655.22{k} requires an employer
that is a job contractor to attest that if
it places its employees at the job sites
af other employers, it has made a
written bona fide inquiry into whether
the other empldver has displaced or
intends to displace a similarly
employed U.S, worker within the area of
intended employient within the 120
days of the date of need. To comply
with this atfestation, the Department is
requiring the employer to inquire in
writing to and Teceive a written
response from the employer where the
relevant 11+2B worker will be placed.
This can be done by exchange of
carrespondence or attested to by the
secondary emplayer in the contract for
iabor services with the-employer
petitioning to bring in H~2B workers:
This proposed attestation at §655,22{k)
also requires the employer to attest that
all worksites where the H-2B employee
will work are listed on'the Application
for Temporary Employment
Certification.

The Department raceivad several
cominents on this secondary placement
attestation provision. While some were
in favor of the requirement, some
emplover associations expressad
cancern that making such an inquiry of
their clients was unfair ind unduly
burdensome: The Department,
acknowledges that this attestation
imposes an additional level of inquiry
between job contractors and their elients
where the contractor will be providing
H-2B workers at a client site, The INA's
mandate of the unavailabiity of persons
capable of performing the job duties for
which the H~2B warkers are suught is.
at the heart of this requirement.

1t is the H-2B worker's job activity,
sather than the identity of the 2B
worker's employer, which s vequired to
be measured against the availahility of
U.8. workers; the H~2B worker can be
admitted only upon assurances of the
unavailability of unemployed persons
able to take the H~2B job opportunity:
As a result, o H~2B worker performing
duties at company X, for which
company Y has hired him and pays him,
may have an adverse effect not only on
employees at the petitioning job
contractor company employing him but
also the company benefiting from his or
her services. The limitations immposed by
the Department——area of intended
emnployment; occupation, and timing—
provide parameters to reassure
emplovers while at the same time
enabling them to ensure full compliance
with the mandates of the H~2B program.

One commenter agreed with this
provision but did not believe a labar
contractor should be held liable for the
statementy provided by those entities.
The Department bolieves this
commenter misinterpretéd this section;
The job contractor should make a bona
fide inquiry and document the inquiry
and response. If it {ater furns out that
the employer who received the H-2B
worker from the job cantractor
displaced a .S, worker during the
stated timeltame, proof of the
employer’s negative response to the job
contractor’s bona fide inguiry will
relieve the job contractor of Hability for
that violation,

Anather commenter requested that we
strike this provision in its entirety
becauss it does not allow for change in
circumstances that would warrant
displacing U.S. workers. The
Department sees no reason why the U.S:
worker would have ta be displaced over
the foreign worker and therefore,
declines to eliminate this provision.

Finally, an industry association
commented that H~2B workers
employed by carnivals and circuses are
constantly being placed on job sites of
other employers as they travel the
circuit and that this requirement is too
difficult to comply with. Tt is-difficalt
for the Department to discern, from the
manner in which this comment was
writien, whether the ¥1-2B workers are
being paid by one petitioning employer
throughout the itinerary or whether
these H~2D warkers are placed on the
payrol} of the fixed-site employer at
each location. The Department has viat
made any changes to this section, as na
compliance challenge was clearly
communicated,

9. Section £55.22(0) {{m} in Final
Rule}—~Notice to Worker of Required
Departure

Under the Final Rule; employurs have
a responsibility to infarm foreign
workers of their duty to leave the United
States at the end of the autharized
period of stay, and to pay for the return
transportation of the H-2B worker if
that worker is dismissed early. As stated
in the NPRM, DHS will establish a new
land-border exit pilot program for
certain H~2B and other foreign workers
to help ensure that departure follows.
the end of work authorization,
regardless of whether it flows from a
premature cnd or from the end of the
authorized Jabor certification.

The Department received one
comment on the duty 1o inform the
worker of the obligation to depart from
the country. This cornmenter opined
that it is not the responsibility of
employers ta become unpaid

immigration officers. The Department is
not suggesting that it is placing any
burden on employers to act as
immigration officers. The Department.
has retained the requirement, wiiile
clarifying it to be consistent with DHS's
regulations on this issue,

10. Section 655.22{p} {(n} in Final
Rule}]—Representation of Need

The Final Rule requires the employer
to attest that it truly and accurately
stated the number of workers needed;
the dates of nead, and the reasons
underlying the temporary nesd in its
labor certification réquest. The
Department received two comments ot
this provision. One requested that we
change the words “traly and acenrately”
to “‘reascnsble and good faith” hased on
estimatey from information available at
the timeé of {iling the certificition. The
Department has considered this change
but declines to amend the regulatory
language. The concern of the commenter
of the need for flexibility is found in the
provision in both the NPRM and this
Final Rule regarding amendments
{§ 655.34(c){2]) of the start date vf the
certification. Any rieed for additional
flexibility ori the part of the Department
‘must be balanced against the
Department’s need to ensure integrity in
an altestation-based prograrii; giving
freedany to change its dates of need
allows unscrupulous employers ta
submit applications not based on an
actual need; this circumventing the
entire process in an attempt to obtain
limited visas.

The second tammenter expréssed
concern with the date of need
requirement and requested the
Department change several sections on
which this attestation is predicated. One
of the iajor coticerns of this commenter
was the potential neod to-amend start
dates-after certification if an employer
must wait foi visa numbers to become
available: The Department has,
however, retained the underlying
provision for this attestation. While the
Department permits amendment of the
start date of the certification by the
employer both prier to certification
{§655.34{c)(2)} and after certification to
certify a Jate adjudication
(§ 655.34({c){a)), the reconciliation of the
start date becomes an issiie for DHS
adjudication, The Department notes that
a regulatory provision allowing
movement of the date of need after
certification would be inconsistent with
the DHS proposed ruls, which would
not permit the {iling of 4 petition whose
start date was inconsistant with the start
date of the labor certification:

This commenter also propased, it the
alternative, that employers be allowed
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to submit their 1-129 labor certification
applications to DHS with a note that
they have submitted their request for an
amendment {o the Department and that
the Department be required to
adjudicate the request for amendment
within five days. The Department
considered the comment and has
decided not o establish a deadline for
the processing of amendmerit requests.
We defer to DHS to determine what is
appropriate for its adjudication of I~129
petitions which falls exclusively under
its jurisdiction.
L. Retentien of Supporting
Documentation

The Final Rule contains a miodified
requirement that employers retain
specified documentation outlined i the
proposed regulations to demonstrate
compliance with program requirenents,
The proposed retention period was for
5 years, This documentation must be
provided in the ovant of an RFI, post-
adjudication audit, WHD investigation
or other similar activity. The
Department received a few comments in
response to this proposed requireraent.
One small business coalition expressed
its support, while another crganization
expressed concern that a 5-year
document retention requirement was
too Jong, especially for small employers,
or employers lke circuses and carnivals
that are mobile or have « mabile
component. Another commenter
requested the Department prepate and
provide a list to H~2B employers in oie
place, in plain language—perhaps as
part of broad stakeholder compliance
assistance—the documentation that
should be ratained. In response to
concerns whout the length of time for
records retention, the Department has
reduced the requirement from 5 years to
3 years, The documentation required
will support specific attestations by the
employer under the program. We will
provide additional guidance in the
course of individual and broad-based
technical assistance and educational
outreach to the employer community,
including on the OFLC Web site. We
will censider the issuance of additional
written guidance, ss appropriate.

M. Section 655.23(ci—Request for
Further Information

The Department proposed to issue a
Request for Further Information (RFI}
within 14 days of receiving the
application, if ngeded, for the purpose.
of adjudicsting the application for labor
certification. All of these who
commented on this provisian requested
that the timeframes be changed, but
most alse recnmmended an additional
provision that wouid obligate the

Department to process and respond to
the information received through the
RFI within a certain period of time. The
Department agrees and shortensd both
the issuance and respense tine to 7

days. The Department also has added 4
provisio that oblgates the CO to {ssue
a Final Determination within 7 business
days of receiving the employer's
response; or by 60 days before the date
of need, whichever is greater:

N. Section 655.24—Post-Adfudication
Audits

The Departrient proposed to use
various selection criteria for identifying
applications for audit review after the
application has been adjudicated i an
effort to maintain arid enhance program
integrity, The audits are meant to permit
the Department to ensure compliance
with the terins and conditions by an
employer and to fulfil} ths Secretary's
statutory mandate to certify applications.
only where unemployed U.S. workers
capable of performing such services
cannot be found, Failure by an employer
tarespond to the audit could lead to
debarment from the programias could &
finding by the Dapartment that the
employer has not baen complying with
the terms and conditions attested to in
the application. The Department
received many conunents on this
provision, They were equally divided
between those that opposed post-
adjudication audits and thase that
believed audits are an effective toel to
enhance integrity. Those who opposed
the post-adjudication eudits did not
make any alternative suggestions on
how the Departmont could determine
compliance with the program;
Therefore, with no other alternatives
available; tha Department believes its
initial analysis is correct and, therefore,
has not made any suhstantive changes to
this section; save for including the
option for the CO to refer any findings
that an employer viclated the terms and
conditidns of the program with respect
to eligible U.S, workers to the
Department of Justice, Civil Rights
Division, Office of Special Gounsel-for
Unfair Immigration Related
Employmant Practices, as suggested lry
one commenter.

0. Section 655.30—Supervised
Recruitment

ensure compliance with recruitment
requireritients. One comment was
received on this provision. The
commenter believes that the NPC will
be unable o handle such a
responsibility as effectively and as

efficiently as did the local SWAs and:
that it will affect the fntegrity of the
program. The Department respectfully
disagrees with this commenter and has
rétained the provision as proposad, We
Believe that centralizing the process will
provide uniformity and expertise that
will enhance program intesrity. Further,
in the permanent labor certification
program, supervised recruitment is
conducted under Federal guidance and
fiot SWA supervision,

P Section 655.31-~Debarment.

The Department's NPRM proposed a
mechanism allowing the Depaitment to
debar an employer/atidrney/agent from
the H-ZE program for 4 period of up to
3 calendar vears. Debarment from the
program is a necessary and reasonable
mechanism to enforce H=2B lsbor .
certification requirentents and ensure
compliance with the program's statutory
requirements, Further, debarment and
other enfarcement meghanisms, e.4.,
audits, are necossary and reasonable
program compliance checks to biajance
the transition to an' attestationi-based
filing system. The proposed rule would
permit the Deépartment to debar an
employer, attorngy, and/or agent fora
period of up to 3 caleridar years for
misrepresenting a material fact or for
making a fraudulent staterment on an H-
2B application, for a material or
substantial failure to'comply with the
tarms of the attestations, for failure to
cooperate with tha audit process-or
ordered supervised recruitment; or if the
smployer/attorney/agent has been found
by a court of law, WHD, DHS, oc the
DOS to have committed fraad or willful
mistepresentation involving any OFLC
employment-based immigration
program.

pon further consideration, based in
part upon the Dejartment’s ecent
efforts {o modernize its H=2A labor
certification regulations, the Department
has decided to modify the debarment
provision so that it more closely. .
parallels the dehdrment provision for
the H=2A regulation at 20 CFR 655.118,
givei the similarity of the H-2A snd H-
2B lahar certification programs, While
many of the grourids for debarment are
suhstantially siniilar in the Final Rule as
in-the NFRM, the Final Rule containg
additional safeguards for both worke
and employers, which are.explained in
greater detail below.
1. Debarment Authority

An advocacy organization questioned
the Department’s authority to debar
attorneys, agents. or employers frofi the
H-2B program afid asserted that a
determination of a violatinn should only
be made after natice of violation and an

£l
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opportunity for a hearing. The
debarment of entities from participating
in a government program is an inherent
part of an agency’s responsibility to
maintain the integrity of that program.
As the Second Circuit found in Janik
Paving & Construction, Ine. v. Brock,
828 F.2d 84 (2d Cir, 1987), the
{Jepartment possesses an inherent
authority to réfuse to provide a benefit
or 1ift a restriction for an employer that
has acted contrary to the welfare of U.S.
warkers, In assessing the Department's
authority to debar violators, the court
found that “[t}he Secretary may * * *
make such rules and regulations
allowing reasonable veriations,
tolerances, and exemptions to and from
any or all provisions * * * as {sthe may
find necessary and proper in the public
interest to prevent injustice of undne
hardship or to avoid serious impairment
of the conduct of Government
businiess.” Id. at 89.

In addition, although the
Administrative Procedure Act provides
that parties are entitled 1o -appear before
the agency with legal counsel, see 5
U.S.C. 355(b), this provision “leaves
intact the agencies” control over both
tawyers and non-lawyers who practice
before them.” Attorney Gensral's
Manual on the APA {1947) at 85. The
Department’s debarment of attorneys
and sgents under the H-2B program is
alsa consistent with the Depariment's
jongstanding practice of regulating
attarneys and representatives who
appear before tho agency. See, c.g.. Inre
Jjudicial inquiry re Miroslaw Kusmirek,
2000-INA-116 {Sept. 18, 2002}
{sancfioning a representative for
providing forged documents to the
Department of Labor).

1 arder te encourage compliance; the
regulatory scheme for the H-2B program
ralies on atlestations, sudits,
investigations and the remedial measure
of debarment. Use of debarment as a
mechanism to enconrage compliance
has been endorsed in the INA for a R
number of foreign labor certification and
attestation programs: Ensuring the
integrity of a statutnry program enacted
to protect U.S. workers is an important
par{ of the Depariment’s mission.

As part of the Department's inherent
debarment autharity, tha Department
may determine the particular
procedures that may apply to the
process. Accordingly, it is within the
Department’s authority to require the
OFLC Administrator to issue a Notice of
Intent to Debar no later than 2 years
after the oceurrence of the vialation;
offer the employer an opportunity to
submit pvidence in rebuttal; and if the
rebuttal evidence is not timsly filed or
if the Administrator detenmines that the

employer, attorney, or agent more likely
than not meets one or more of the bases
for debarment, issue a Notice of
Debarment which may be subject ta
administrative appeal through the
Departmsnt’s Board of Alien Labor

Cortification Appeals (BALCA): Like the:

NPRM, the Final Rule provides that the
Notice of Debarment shall be in writing;
state the reason for the debarment
finding and duration of deharment; and
identify the appeal rights. Additionally,
the Final Rule provides that the
debarment wil take effect on the start
date identilied in the Notice of
Debarment unless the administrative
appeal is properly filed within 30 days
of the date of the Notice, thereby,
staying the debarment pending the
outcome of the appeal.

2. Grounds for Debarment

While a unian and a state agency
expressed their suppart for the
debarment provisions, a law firm
asserted that the debarment was an
unduly:strict sanction for minor
violations of new procedures, the details
of which are still not clear. We disagree
with the commenter's characterization
of violations warranting deharment as
*minor." The Department will not-debar
for “minor” vielntions, Rather most of
the violations that will be the basis of
potential debarment actions require &
pattern or practice of acts that: {1} Are
significantly injurions tn the wages or .
henefits offered under the H-2B
prograni or working conditions of &
significant number of the employer's
11.S. or H-2B workers; {2]) reflect a
significant failure to offer employment
to each qualified domestic worker who
applied for the job opportunity for
which certification was being sought,
except for lawful job-related reasons; (3}
reflect a significant failure to comply
with the employer's obligations to
recruit U.S, workers; {4) reflect a
significant faiture to comply with the
RFI or audit process; {3} reflect the
employment of an H--2B worker outside
the area of intended employment, or in
an activity/activities not listed in the job
arder (other than an activity minor and
incidental to the activity/activities listed
in the job order), or after the period of
employment specified in the'job order
and any approved extension; or {8)
reflect & significant failure to comply
with supervised racruitment. However,
the Department recognizes that there are
soma acts which the Department would
have no other available remedy to
enforce would warrant debarment even
without a pattern or practice. These acts
are set forth separately under
§6355.31{d){2) through {5}, These acts
are; Fraud: the faihure to cooperate with

4 DOL investigation or with a DOL
official performing an investigation,
inspection or law enforcement function;
the failure to comply with one or more
sanctions or remedies imposed by the
ESA, or with one or more decisions of
the Secretary or court; and a single
heiriqus act showing such flagrant
disregard for the law that future
compliance with program requirements
cannot reasonably be expected,

As:to the details of the viclation not
being clear, we believe that the
regulations are quite clear in setting
forth the various grounds under which
an-employer. attorney or.agent imay be
debarred, The Department understands
the seriousness of debatment as &
penaltyand: in considering the
comments réceived inresponse to the
NPRM, believes that the resilting
deharment provision upholds the
integrity of the H-28 abor certification
program and puts emplovers on notice
of what violations ore sufficiently
serinus that could result in potential
debarment.

Additionally, the law firm reqiested a
provision fer training prior to being
subject to sanctions such ‘as debarment:
While we do not think that it is
necessary o address such fraining
directly in the regulation, OFLC will
issue further guidance, as appropriate,
to orient stakehalders and staff to these
new provisions.

3. Debarment of Attorneys and Agents

An international recroiting company
requested that the Department applv a
dilferent standard for the debarment of
attorneys and agents from the
debarment of employers. In particular,
the commenter-asserted that the
evidenice to. debar the agent or attorney
would need to be legally significant
since they do not share in the task of
employment and stated that many
agents accept informatien from the
employer at face value and accept
information as true. While sttorneys and
agents are not strictiy lable forall
actions of the employers they represent
they do have responsibilities attendant
to their participatian in the program.
Employers, agents, and attorneys each
must remain-aware of their particular
responsibilities Under the labor
certification process and of the
consequences of submitting false or
misteading information to 4 Federal
agency. Accardingly; the regulation
provides that the Administratnr may
debar agents and atterneys not only for
participating in, but also having
knowledge of; or having reason to kinow
of, the amplover’s substantal viclation.

An advocacy organization objected to
the omission of appeal rights for
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attorneys and agents with respect to a
Notice of Debarment. The commenter
strassed that since attorneys and agents
may themselves be subject to a Notice of.
Deborment, they ought to have racoursa
to correet a conceivably incurred or
unfair decision. The commenter also
noted that there may be vertain
instances where the interests of an
employer and attorney or agent may
diverge with respect to pursuing an
appeal and the latter would be harmed
due to the lack of appeal rights. The
commenter also noted that the
Departiment’s permanent labor
certification regulations provide nnt
only the employer but any debarred
%erson or entity the right to appeal the
debarment devision. We agree with
commenter’s concern and-have inchided
references to attorneys’ and agents”
rehuttal and appeal rights. in additional
to that of employers.

4. Use of Labor Contractors

An advocacy organization expressed a
congern that employers would
manipulate their legal identities
resulting in abuses that would not be
cured hy debarment, In particular, the
commenter sct forth a scenario in which
a company would retain a labor
contracter or temporary agency to serve
as the “employer” for & group of foreign
workers at the company's work site. The
commenter was concerned that the
company would teke advantage of a
labor contractor’s faise claim that no
domestic workers could be found, yet
only the fabor contractor would be
debarred-as ths “employer,” thus
allowing the company to hire another
labor contractor to repeat the same
abuses, .

The commenter scems to presume ajl
labor contractors would commit
vinlations of the program, which isa
generalization that unfairly portrays law
abiding labor contractors in & hegative
tight, Nonethelsss; this is a situation
that would be of concern to the
Department and, if appropriate, we
would pursue administrativo means to
ascertain the veracity of applications
and information submitted to the
Department.

5. Review of Debarment Determinations
The Department did not receive
comments about the procedures for the
review of the Administrator, OFL.C’s
debarment determinations. However, to
ensure consistency across programs,; the
Departrent has included in the Final
Rule procedures, identical to those set
forth in the Department's H~2A Final
Rule, for hearings before an
administrative law judge and review of
the administrative law judge’s decision

by the Administrative Review Board,
Under the Final Rule, a debarred party
may request a hearing which would be
gaverned by the procedures in 20 CFR
part 18, and administrative law judge
decisions would not be required to be
issued within a set period of time. Wa
believe that this process provides a
period of time that is both sufficient for
thorough consideération of the grounds
for debarment-and expedient enoitgh so
s to allow the Department to debar bad
actars before they can canse any
additional harm while also minimizing
the poriod of uncertainty for émployers
in the case of a successtul appeal.

Q- Section £55.32—Labor Certification
Deteiminations

The proposed language delineatéd the
criteria by which the: Administrator of
OFLC will certify or deny applications.
The commenters, thutgh citing this
particularsection of tha NPRM, actually
commented on the attestation-based
process in general: Their comments
were incorporated into that discussion
ahove:

R. Section $55.33—Appeals to the
BALCA

The Departmant’s and DHS's NPFRMs
proposed a new model for the
adjudication of H-2B applications.
Under current procedires, the
Department doss not provide for any
administrative review of decisions
eithier denying H-2B lahor certification
applications-ar rendering a non-
datermination. Currently, the
Department’s decisions are advisory to
DHS and emplovers whase applications
are denied orissued a non-
determination by the Department may
submit countervailing evidenca to DHS
and have dccess to administrative
review under DHS procedures. Under
the DHS NPRM, the countervailing
evidence process is.eliminated and -
employers saeking fo file H~2B visa
petitions will be required to present an
approved labor certification from DOL.
Sinte DOL decisions denying H-2RB
labor certification will ne longer be -
subject to additional review outside of
the Department, we concluded that it
would be apprapriate to provide an
emplaver whose labor certification
application is denied an opportunity to
seek review in the Departiment, The
Department’s NPRM included such a
pracedure providing for administrative
review befors the BALCA.

The Department received a number of
comments ow this portion of the NPRM,
the majority of which expressed
dissatisfaction with the proposal. We
have carefully reviewed these coinmanits
and made several changes in responsa,

Several commienters expressed
satisfagtion with the current appeat
process and vequested that itnot he
changed. To the extent these comments
related 6 concerns about the length of
that process, that question is'discussed
below. To the extent the commenters
axprassed a preference for the retention
of the current practice in which
countervailing evidence can be
submitted to. DHS whenan H~2B labor
certification application is denied,
similar comments were submitted to
DHS in response {o its NPRM and DHS
made nochange in its Final Rule. We
defer to and adopt DHS’ s zesporise on
this issue, Likewise, the.concern
expressed hy one commentet that the
time spent utilizing the Department's
appeals procedures will delay
employers getting info the queue at DHS
for the limited number of availahle H-
2B visas, is a matter that is addressed by
DHS in their Final Rule.

With regard to matters directly related
16 the Department's proposal; 4 number
of commenters objected to the provision
that precludad the submission of new
evidence to the BALCA. We believe
these commentets do ot recognize the
totality of the proposal. The NPRM
provides that before & CO can deny an
H-2B application, the CO must issue an
RFI that apprises the employer of the

" grounds for the proposed denial and

provides an opportunity 1o submit
additional information. The Department
dees niot see any reason to provide
another opportunity tosubmil necessary
information. In addition, providing such
an opportunity would inavitably delay
issuance of final decisions from the
BALCA. Concerns about delaysat the
BALGA were expressed by a nuniber of
commenters even in the absence of any.
authorization for the subniission of new
evidence, .

Several commenters expressed
concern that the appeal pracess before
the BALCA would take too long, Oiie
noted specifically that no time limit was
contained for tha BALCA to issue its
docketing statensent-and a briefing
schedule. Tt was also pointed: out that
the NPRM provided merely that the
BALCA “shouid" notify the émployer of
its decision within 20 days of the filing
nf the CO’s brief. In response to
‘comments reflecting:concerns about the

imeli of the appeal process, the
Final Rule reflects significantly shorter
time frames, with the BALCA decision
due no later than 15 business daysafter
the request-for review is filed.

One commsnter suggested the
possibility of allowing Wi
represuntatives (o participate in the
administrative appeal process. We have
rejected that sugpestion, Generally, the
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Department's labor certification
procedures do not involve participation
by third parties and we do not believe
that their involvement would enhance
the process given the nature of the labor
certification determination.

§. Section 653.34{c}—Amendments

The Departiment received several
comments en the provision requiring
the amendment of labor certifications if
the start dates change and/or the
number of workers change. All
commenters opposed this change, Oxie
commenter admitted that employers set
thair start date hased on the availability
of visa numbers. Other commenters
claimed that this provision makes it
impracticable to adjust to market
fluctuations during the season. The
Department appreciates the candid
comments about the difficulties this
new reguirement will create. However,
the Department's experience is that
many times dates of need or number of
workers needed are changed to such a
degree that the recruitment previousty
done is stale by the time USCIS receives
the application. Changes to start dates,
especially as the practice has become
more cominun, afso raise a concern that
U, S. workers who might indced be
availahle for work an the new start date
wera not given the chance to apply
ariginally. Thaorefors, this requirement
represents a reasonable and logical
sohution:. The only changes made to the
section were for clarification purpeses.

T. Section 655.35—Required Departure

In consaltation with DHS, the
Department proposed to inciude, as part
of the employer’s obligations, the
requirement that employers provids
notice to the H-2B workers of their
required departure at the end of their
authorized stay or separation from
employment, whichever accurs first.
This section was designed in
anticipation of DHS establishing &
registration of departure program. The
provision requirss employers to inform
their H-2B warkers of their obligation to
register their departure at the port of
exit, The Dopartment received one
comment suggesting that we eliminate
this provision because it is unworkable
due to the requirement for specific entry
and exit points, which is inevitably a
guarantee for vialations occurring. This
commenter also suggested we work with
DHS instead. The Department
respectfully declines to eliminate this
language. The entry-exit ports and
requirements continue to be matters of
immigration under DHS's jurisdiction;
this language simply makes it an
employer's obligation to inform foreign
workers of the workers' responsibility,

The Department did consult-with DHS
on this fanguage to establish this
employer obligation and lay the
appropriate groundwark as DHS
continues to build their next-generation
cntry-exit system,

U Delegation of Enforcement Authority

As previously discussed, the INA
provides the Department no direct
authwrity to enforce any conditions
congerning the employment of H-2B
workers, including the prevailing wage
attestation. DHS possesses that authority
pursuant to secs. 103 and 214(a) and {c]
ofthe INA.8 U.S.C. 1103 and 8 U.S.C.
1184{c)(14}{A), DHS may also delegate
ity authority to the Depariment under

© secs. 103{a){6) and 214{c){14}(B} of the

INA. 8 U.8.C. 1103(z)(6) and 8 U.5.C.
1184{c}{14}(B). DHS has chosen to
delegate its enforeement authority to
TOL, which provides the hasis for the
new enforcement provisions of this
subpart. The delegation will not take
coffect until this rule becomes effective.

V. Section 655.50(c)—Availability of
Records in the Enforcement Process

Language has been added to
§655.50{c} to describe the employer’s
responsibility to make recards availahle
when those records are maintained-in a
central office.

W. Section 655.60-~Compliance With
Application Atiestations

Thig NPRM proposed s WHIY
enforcement program addressing H-2B
employers’ compliance with attostations
made as a condition of securing
authorization to employ H~2B workers:
The proposad enforcement program also
covered statements made to DHS as part
of the petition for an H-2B worker on
the DHS Form 1-129, Petition for a
Nonimmigrant Worker. Compliance
with attestations and the DHS petition
are dosigned to pratect U.S. workers and
would ba reviewed in WIID
enforcement actions. This Final Rule
adopts this propesal.

A trade union and U.S. Senator
cemmented that the proposal did not
include & mechanism for accepting
complaints of potential viclations. The
Department intends to-accept
complaints, as it does under other
statutes it administers such as the Fair
Labor Standards Act (FLSA}, 20 U.S.C.
201 et seq., which does not have a
specific regulatory mechanism for the
acceptance of complaints. Thus, the
Department has not added a specific
regulatory procedure here.

Another trade union commented that
the Department should adopt the
definition of “employ” found in the
FLSA; which defines the term to

include “suffer or permit to work,”” In
fact, the proposed regulations included
such a definition, However, the terms
“employer” and “employee” were
defined in'terms of the commion law test
of employment which does not nclude
“suffer or permit to work,” Since the
two concepts are different and the use
of the *suffer or permit” test is
precludad by the U.S, Supreme Couit
opinion in Notionwide Mutual Ins. v,
Darderi, 503 11,5, 318, 322-323 {1992},
the reference to “suffer orpermit ta
work’™ has been removed.

X. Section 683.65-Remedies for
Violations of H-2B. Attestations

1. Section 655.65{a} and {b}—
Assessment of Civil Money Penalties

Under the proposed rule, the WHD
would assess civil monetiry penalties in
an amount not to exceed §10,000 per
violation for a substantial failure to 1neet
conditions of the H~2B labor candition
application or of the DHS Form 129,
Petition for a Noninimigrant Worker for
an H-2B worker; or for a willfal
misrepresentation of a material fact on
the DOL-application or DHS petition; or
a failure fo cooperate with a Department
of Labor audit or investigation: No
comment addressed this provision'and
it is'adopted in the Final Rule, with one
change—in accordance with the
statutory provisions; the Final Rule
clearly reflects that the WHD
Administrator may access civil monaey
penalties when appropriate.

2. Sectioni 655.55{i}-—Reinstatement of
Hlegally Displaced U.S. Workers

Under the NPRM the WHD would
seek reinstatement of similarly
employed U.5. workers wvho were
illegally laid off by the employer in the
area of intended employment, Such
unlawful terminations are prohibited if
they ocaur less than-120 days before the
date of requested need for the H-2B
waorkers or during the entire period of
employment of the H~2ZB workers. No
comrments addressed this proposal and
it is adopted in-the Final Rule.

3, Section 653.65{i}—0ther Appropridte
Remeding

WHD may séek remnedies under other
laws that may be applicable to the work
situation including, but not liniited to,
remedies available under the FL.SA {29
U.S.C. 201 ef seq.), the Migrant and
Seasonal Agricultural Worker Protoction
Act (29 U.8.C. 1801 ef seq.), and the
McNamarg-O'Hara Service Contract Act
{41 U.S.C. 351 ef seq.}. WHD also may
seek other administrative remedies for
violations ag it determines to he
appropriate.
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‘The Department sought public
comments on whether back wages can
be assessed under the H-2B program
when an emplaoyer fails to pay the
prevailing wage rate. The most
extensive comments received were from
a 11§, Senator asserting that the lack of
back pay as a remedy is a “weakness of
the Department’s enforcement proposal™
and that back pay is “an essential make-
whole remedy for both H-2B program
participants and American workers
* = * [and} would provide a key
ingentive for otherwise vulnerable
workers to come forward and pratect
their.rights,” The Senator also stated
that “{t]bere is ample authority
estabiishing that similarly broad grants
of remedial authority are sufficient to
authoriza an award of back [pay], even
when this remedy is not specifically
enumerated.”

The Department has carefully
considered whether Congress has
pravided authority to assess back wages
under the H-2B provisions. The
Department concludes that the 11-2B
statutory provisions provide the
Secretary with the authority to seek
back wages for failure to pay the
required wage even though the statuis
does not specifically list this remedy.
‘The INA broadly anthorizes DHS to, “in
addition to aiy other remedy authorized
by law, impose such administrative
remedies {including civil monetary
penalties * * *}as the Secretary of
Homeland Security determines to be
appropriatel.]" 8 U.5.C. 1184{c}(14){i}.
As noted abové, that authority has been
delegated to the Department of Labor.
Awarding back pay is unquestionahly
the most-appropriate remedy for failure
to pay the roquired wage. it is also
consistent with the statutory grant of
authority and will further the purposes
af the H-2B program because it will
reduce emplovers’ incentives ta hypass
13.8. workers in order to hire and explait
H~2B foreign workers, and guard against
depressing U8, workers® wage rates,

A number of courts havs concluded
that, under similarly broad grants of
remedial authority, the Secretary may
establish hack pay as an appropriate
sanction even in the absence of explicit
statutory authority, Sce, e.g..
Carmmonwealth of Kentucky Dept. of
Humen Resources v. Donovan, 704 F.2d
288, 294-96 {6th Cir: 1983} {ruling that
the Secretary of Labor had authority to
award back pay under Comprehensive
Emplaoyment and Training Act {CETA]}
both prier to the 1978 statutory and
regulatory amendments and pursuant to
the 1878 amendments}: City of
Philadelphia v. U.S. Depi. of Labor, 723
¥.2d 330, 332 {3d Gir. 1983} United
States v. Duquesne Light Co., 423 F.

Supp. 507, 509 {W.D. Pa. 1976) {in
government contracting case, back pay
appropriate under E.0. 11246).

The préanible to the NPRM, 73 FR
29946, noted that the H~1B provisions
of the INA, unlike the H-2B pravisions,
contein a separate provision requiring
that the Secrotary assess back wages in
cases where an employer has failed to
pay the LCA-specificd wages. 8 U.S.C.
1182(n}{2}(D] {“If the Secretary finds,
after notive and opportunity fora
hearing, that an employer has not paid
wages at the wage level specified under
the {LCA] * * =*the Secretary shall
order the emplayer to provide for
payment of such amounts of hack pay ag
may b2 required to comply with the [H-
18] requirements * * * whether or nat
[other penalties have} tisen imposed.”).
The H-1B back pay provision is,
however, different from either programs’
general, broad grant of remedia
authority by being mandatory and by
imposing no standard for the scverity of
wage violations {¢.g., willfulness or
“substantial violation™} for the
collection of back wages. Therefore;.the
failure to include the mandate in H-2B
simply means that the Secretary is not
required to seek back pay in cases where
the employer has failed to pay the LCA-
specified wages; it does not bear on the
Secretary’s discretion to seek back pay
in such cases. The Department
concludes that the statutory language of
the H~2B program provides the
Secretary with the discretionary.
authority to seek back pay, provided
theré 15 a {inding of a “substantial
violation" or willfulnass, in cases where
the employer has failed to pay the LCA-
specified wages. See 8 1L.5.C.
1184(c}{14){A}{i}. The Department has
modified the Final Rule accordingly:

Y. Comments Beyond the Scope

in addition ta those discussed above,
the Department received numerous
comments that were beyond the scope
of or not directly relevant to the
proposed regulation. We did not
respond to these comments, but find it
appropriate to nots them. They
included: Calls for the Department ta
work with Congress to extend the Save
Our Smali and Seasonal Business Act .
returning workers provision; calls for
the Congress to raise the H-2B 66,000
annual visa cap, or to allocate visa
numbers mare equitably across States;
calls for the government to “‘recapture”
H-2B visa numbers that expire the same
vear they are issued so they can be used
for different workers; calls for the
Congress to increase funding for all
Federal agencies administering the H-
2B visa program, and tha SWAs, either
through appropriations, or applications

or fraud preventions faes; requests that
DHS establish a special fraud
investigative unit for cértain visa related
crimes-and offenses; ¢oncerns about the
requirement that workers use DHS's
designated entry-exit system, and about
the burdens and policiss behind such a
system; a request that foreign workers be
given a twa-month grace period between
employers when the worker needs an
extension but the workers™ visas
terminate hefore the beginning of their
next employment; a request that
omployers have the authority to activate
or deactivate the H-2B visa like a credit
card to allow immediate action’and loss
of status-if the worker fails to comply.
with the terms of the H-2B contract;
calls for the government to require that
H-2B workers {over whom the
Department has no jnrisdiction save for
the areas covered in this Final Rule}
purchase travel insurance or prohibit H-
2B workers from identifving themsclves
as “self-employed” on theiz federal tax
forms, or to eliminate the requirement
that H-2B workers pay Social Security
or Medicare; opinions that the United.
States has sufficient foreign workers ta
meet the needs of U.S. emplayers;
especially ata time when the economy
is slowing down and many U.S: workers
are unemployed: calls for-ULS.
emplovers to provide higher wages and
better working conditions; and acall for
H-2B workers to be permitted
representation by Federally-funded legal
services corporations, and that resources
for such counsel be increased.

Tl Administrative Informatien

A. Executive Order 12866—Regulutory
Planning and Revicw

Under Executive Order {E.0.] 12866,
the Department must determine whether
a regulatory action is *'significant’”’ and
therefore, subject to the requirements of
the E.C. and subjsct to review by the
Office of Management and Budget
(OMB}, Section 3{f) of the E.O. defines
a “‘significant regulatory action™ as an
action that is Hkely to result in a rule
that: {1} Has an annual effect on the
economy of $100 million or more or
adversely and materially affects a sector
of the economy, productivity,
competition, johs, the environment,
public health or safety, or State, local or
tribal governments or communities {also
refarred to as “‘econemically
significant”}; {2} créates serious
inconsistency or otherwisé interferes
with an action taken or planned by
another agency; {3) materially alters the
budgetary impacts of entitlement grants,
usor fees, or loan programs or the rights
and obligations of recipients thereaf; or
{4) raises novel legal or policy issues
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arising out of legal mandates, the
President’s priorities, or the principles
sei forth in the E.O.

The Department determined that this
regulation is a “‘significant regulatory
action” under sec, 3{f){4). This Final
Rule implements a significant policy
related to the President’s policies on
immigration. However, the Department
determined that this rule is not an
"gcanomically significant” role under
E.0. 12866 hecause it will not have an.
annual effect on the economy of $100
million or more.

Analysis Considerations

The direct incremental costs
amplovers will incur because of this
Final Rule, above and beyond the
current costs required by the program: as
it is currently implementesd, are not
economically significant. The total
annual cist associated with this Final
Rule is approximately $1,872,768 per
vear or $166 per employer. The only
additional costs an employers resulting
from this Final Rule are those involved
in {1) the placement of a Sunday
advertiserment, which replaces une of
the former daily advertiseinent and the
additional paperwork costs; {2) the new
paperwork and retention requirements;
anid {3) contacting laid-off warkers to
nastify them of a job opportunity.®
Cost of the Sunday Advertisement

The cost range for advertising and
recruitment is taken from a recent
{October 2008} sample of newspapers in
various urban and rural U.S. cities, and
reflects approximate costs for placing
one 10-line advertisement in those
newspapers. The cost of advertising in
a Sunday paper instead of during the
week is epproximately $234, which
represents an increase of approximately
$31,16 over the weekday
advertisement.” The additional total
cost for the 11,267 employers utilizing
the H~2B program of vne Sunday ad
would average approximately $351,080
assuming that such-ads would not have
been placed by the business as part of
its nermal practices to recruit U.8,
waorkers.®

"W The Depaytisnt notes that this cost i¥ nol pew
ta the H-2B program becaus requirad
in progiam gaidancs, Howe ir, buca i is new

to tha xe;,uhmun we have ncluded it in this

"'The Dapartmant based this average on 10
Iemncns wnh tha !nzheat numb«r of §-2R
1 5 Houston,
Texas: Orlaindo, Floride Vadl, Colorado: Orangst
Caunty. California: Cape Cod, Massachusatts;
Dsirmt Mighigan; Daton Ronge, hmmsmu Howmas,
igma; Columbus, Ohie: and ne.
#The Doguriment notrs thal this cost is based on
st -h location. Fees are likely

at newspapers offer lawer
rates for calssoutive ads, for placing two ads in the

Cost of Paperwork and Record Reténtion
Requirements

The paperwork and record retention
costs are minimal, as records will
require a burder of approximately 1.3a
hours per year per application. Based on
the median hourly wage rate fora
Human Resources Manager ($40.47}, a5
published by the Department's
Oceupational Information Netwdrk,
O*Net OnLine, and increased by a factor
of 1.42 to account for employee benefits
and other compensation, a total
cumulative burden of 13,210 hours will
result in a tota cost of $874,118, or
$77.58 per employer.

Cost To Notify Laid-Off Workers of Job
Opportunity

A {inal cost to employers for
implementing the requirements of this
Final Rule is the cost associated with
notifying laid-off workers of a job
opportunity. The Department estimates
that the total cost to mest this
requirement is §647,571 or $57,48 per
employer. To maks this cost
determination; the Department
estimated it would take an employer’s
Human Resources Manager
approximately 3 minutes to notify each
laid-off worker. The Departmeut does
not have data to determine how many
laid-off workers an employer would be
required to notify. Tharefore, the
Department projected this number based
on the total number of employess
requested on the applications. Based on
PY 2006 data, employers requested visas
for 247,287 fereign workers, for an
average of 22 employees per-employer;
We then multiplied this number by 3
minutes {the time estimate {¢ nohf\.
sach laid-off worker) to dotorminie that
it will take each emplayer
approximately one hour to mect this
requirement, Thus, the cost per
emplayer is the hourly salary for the -
Humarn Resource Manager {0 make thie
calls or 857.47,
Benefits

We-also project that employers will
experience significant time-savings asa
result of the reengineered process. The
Department estimates the average timsa-
savings ta employers will be at Jaast 28
days from the cnrrent process, based on
the current average H-2B-application
processing time of 73 days in the fiscal
vear {FY)} 2007 {October 1, 2006~
Septembar 30, 2007): Although the
Department cannot astimate the cost
savings as a result of this time saved, it
believes that employers will expetience
a variety of economic benefits,

stme woek, of for purchasing & Sunday riwd
werkday sd.

including benefits from predictability of
workforce size and availability
regardless of geographic area, as a result
of reengineering the applivation process.

The ﬁepartmpm received seven
commeénts related to the cost of this
rulemaking. One comment was directed
at the cost to.small businssses and has
been addressed in Section B of this
section of the presmble below. The
remaining six comments were related to
the costs to the SWAs; whicti i$ not a
cost-calculated in the total cost of this
Final Rule-because they are considered
transfer costs under OMB Circular A—4.
Therefore, the Department has,
addressed those comments in Section G
of this section of the preambie: The
Department notes, however, that based
on the comments, it reduced the number
of required advertisements from three in
the preamble to two in this Final Rule,
which is reflected in the cost analysis
ahove,

B. Regiilatory Flexibility Analysis/.
SBREFA

The Rogiilatory Flexxbxhlv Act (RFA}
at 5 U.5,C. 603 requires agencies to
pre are a regulatory flexibility analysts

stermine whother a regulation will

hdw a significant eConomit impact on
a substantial number of small entities,
Section 605 of the RFA allowsan
agency to certify arule in lieu of
preparing an analysis if the regulation is
not éxpected to have a significant
economic impact on a substantial
number of small entities. A significant
economic inipact is defined as
eliminating more than. 10 parcent of the
businesses’ profits; exceeding 1 percent
of the gress revenue of the entities in'a
particalar $ector; or exceeding 5 percent
of tbe fabor costs of the entities i the
sector: Further under the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.5.C. 801
{SBRETFA), an agency is requirad to
produce comphiance guidance for small
emtities if the rule has a significant
economic impact. Although the RFA
and the SBREFA analyses were
included as separato preanible sections
in'the proposed rule, the Department
has included then inone preamble
section in this Final Rule to avoid
unnecessary duplication: The
Nepartment has cortified that this Tinal
Rule does not have a significant
economic impact on & substantial
number of small entitiss,

1. Definition of a Small Entity

A small entity is one that is
“independently owned and vperated
and which is not dominant in its field
of operation,” The definition.of small
business varies from industry to
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industry to the extent nscessary to
properly reflect industry size
differences. An agency must either use
the SBA definition for a small entity, or,
establish an alternative definition.
Given that this rulemaking crosses
industry sectors, the Department has
adopted the SBA size standards defined
in 13 CFR 121.201, The SBA utilizes
annual revenue in some industries,
while utilizing numhur of emplovees in
others to determine whether or not a
business is-considerad & small businoss.
Historically however, the Department
has not collected information about an
employer's industry classification,
annual révenues, or number of
eniployees currently on payroil in the
H-2B program. Therefare, the
Department cannot accurately and
comprehensively categorize cach
applicant:employer for the purpose of
condhicting the RFA analysis by
industry and size standard. In Jieu of the
mdustry and size standard analysis, the
Department based the estimated costs of
the reformed H—2B process assuming all
employers-applicants were small
entities,

2. Factual Basis for Certification

The factual basis for such a
certification is that this Final Rule does
not affect a substantial number of small
entities and there will notbe a
significant economic impact on themi
The Departmerit teceives more than
10,000 applications a year under this
program, In FY 2006 {October 1, 2008~
September 30, 2006}, ETA received from
SWAs 11,267 applications from
emplovers seeking temporary labor
cartification under tha H-2B program.,
As mentioned earlicr; the Department
does not collect information regarding
the numbers of small entities
participating in the H~2B program. The
Department betieves that this rule may
potentially affect as many as 11,267
employers participating in this prograim,
assuming that each employer only has
one agphratmu

ough there may be a substantial
number of small entities impacted by
this Final Rule, the Depanment has
dotérmined that this rule will not have
a significant economic impact on those
smiall businesses that utilize the
program, The RFA and the SBREFA,
which amended the RFA, require that
an agency promulgating regulations
segment and analyze industrial sectors
into several appropriate size categories
for the industry being regulated. Even
though the foreign labor certification
programs are open to all industries, the
Department does not have sufficient
data to analyze the universe of H-2B
applicants by industry sector. Howaver,

the Depariment was able ta analyze the
PY 2006 data to determine that
landscape vccupations ® accounted for
approximately 31 percent of all the
applications filed. According to SBA
guidelines for the landscape industry;
all'employers with annual receipts at'or
below $6.5 million are considerad small
businssses. The cost of this rule for
those employers at this threshold would
be approximataly .003 percent of their
annual revenues; even for employers
with annual receipts of only $500.000;
the cost.would represent only .036
percent of revenues.:® The Department
alsn recognizes that there are potentially
very small business that might be
affocted. Therefare, for purposes of
comparing costs, this rule would cost
small entities that had gross annual
receipts of §120,000 and profitsof .
$12,000 approximately .15 percent of
their revenues, which would not be
significant.

The Department believes that the-
costs incurred by emplovers under this
Final Rule will riot be substantially
different from those incurred under the
current application filing process.
Employers secking to hire forsign
workers on a temporary basis under the
H-2B program must continue to
establish to the Secrstary’s satisfaction
that their recruitment attempts have not
vislded enough qualified and available
U.S. workers, Similar to the current
process, employers under this H-2B
process will file a standardized
application but will retain recruitment
documentation, a recruitment report,
and any supparting evidence or
documentation ]ushfvmﬂ the temporary.
need for the services ar labot to be
perfarmed. To astimate the cost of this
reformed H-28 process on employars;
the Departinent caleulated each
employer will pay an additional $31.18
to-tnest the advertising requirements for
a job opportunity; and will spend an
additional 1,35 hours staff time

*The Dapariment notes that this was the anly
oreupation that could be paralisled with the
JassiBoatinns renaired by the SBA wnd
n 13 CFR 121.201. The landscape
ry includes grounds keeping, lawn services,
Tandscaping, tres planting, teoe trimming. and e
susgeons. However, the Department does tint
i to Hste North Amorican ndustey
{NAICS} eade for sach
sont pasition under the H-28 program, aid
therafore, the data caloulated for this exampls is ot
as gceursts as it would be with NAICS u)J,ng. Far
xm e, suime landscaping duties require
rricklaying. which we note has been-used a5
separate emnployment ¢alegory on some of the
applications, Withow! the voding # is not possible
to categarize nccupotions sconrately, Thivrefore, the
Department notes that we ustd this industry merel
to provide an example of how this ruke could affect
a catgory of ampleyers.
*Fhe cost of the mula ($106) divided by the
projected emmuel veteipts of tha busitnss

preparing the standardized application,
narrative stateinent of temparary need,
final recruitment report; and retaining
all othet required documentation (e.g.
newspaper ads, business necessity} for
audit purposes or $81.57 per employer.
The Department also esiimased that it
will take an employer approximately
one hour to notify laid-off warkers of a
job opportunity, or $66.46.

Using the RFA standard to determine

" whather a‘rule will have a substantial

impact on a sighificant number of small
businessas, the Department-determined
that this Final Rule will iiot elifitinate
more than 10 percent of the businesses’
profits; exceed 1 percént of the gross
revenue of the entities in a particular
sector; or exceed 3 percent of the labor
costs of the entities'in the sector. The
total cost per employer iy approximately
$179, which represents .15 percentof
the gross receipts and profits of a small
entity with §120,000 in revenues and
512,000 profits, Therefare; this rule will
not have a significant impacton a
substantial number of sinall businesses.
The Department received.one

“comment on this §ection, which

generail) stated that the rilewaoild
ingrease the cost to employers.
especially given the changes to
advertising, Although this statement is
partly true given that the costof the rule
ingreased by approximately 3179, in
light of the other non-quantifiable
bensfits, the Final Rule will likely
représent a cost-savings to the employer.
Thercfore, for the reasoiis stated; the
Department believes that total costs for
anv small entities affectsd by this
program will be reduced of stay the
same as the costs for participating in the
current prograin. Even assuring that all
entities wha file H-2B laboer
certification applications qualify as
small businesses, there will be no net
negative economic effect.

. Unfunded Mandates Reform Act of
1985

Section 202 of the Unfunded
Mandates Reform Act [UMRA]J of 1995
{2 U.S.C. 1501 et seq.} directs agencies
to assess the effects of a Federal
regulatory action an State, fdcal, and
tribal governments, and the private
sector to determine whetheér the
regulatory action imposes a Federal
mandatae A Federal mandate {5 definad
in the At at-2 U.8.C.658(5}-(7] ta
include any provision in arepulation
that imposes an enforceable duty upon
State, local, or tribal gavernments, ar
fmposes & duty upon the private sector
h is not voluntary. A decision by.a
private eatity Lo obtain an H-2B worker
is purely voluntary and is, therefore,
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excluded from any reporting
requirement under the Act,

he Department recetved six
comments on this section from SWAs
related to the increase in cost and
workload and/or the Iack of funding to
support the new H~2B precessing
reqiirements. One commnenter generally
noted that its jurisdiction was neither
financially nor functionally prepared to
take on this added workload: Three
States specifically stated that the funds
provided under the Wagner-Peyser Act
were insufficient to carry out their H—
2B responsibilities prior to the changes
in this rule, and the new eligibility
verification requirements increased
their funding challenges. Three States
specifically related the lack of resources
to the additional cost of storing and
protessing the -9 documents related to
the eligibility verification requirements.

The Department disagrées that this
Fisal Rule imposes an unfunded
mandate. As noted in the proposed Tule,
the Department is not insensitive to the
resource and time constraints facing
SWAs in their administration of H-2B
activities and the difficulties inherent in
making informed referrals on a
population of workers that may be
itinerant and difficult to contact. 73 FR
29950, May 28, 2008, However, we do
not helieve that this requirement will
result in a significant workload increase
or administrative burden. The
Department peints out that although
there.mgy be some new requirements for
SWAS, there are also many requirements
for SWAs that have been eliminated in
this Final Rule given the reenginecred
approach, The Department believes
reduced burden from the old
requirements more than offsets any
additional burden finalized here. The
SWAs will experience a diract impact
on their foreign labor certification
activities in the elimination of certain
H-2B activities under this Final Rule.
These eliminated activities are currently
funded by the Department under grants
provided under the Wagner-Peyser Act,
29 U.5.C. 49 ef seq. In addition, other
tools will be available to the SWAs to
make this requirement relatively easy to
implement, such as the E-Verify systenu
As a result. the net effect of this Final
Rule will likely be to ensute the
amounts of such grants available to sach
State correspond or even increase
relative to its workload under the H~2B
program in the receipt, precessing and
monitoring of each application,

One State comnentad that the new
eligibility verification requirements
could lead to discriminatory practices
subject to legal challenge, which in this
commenter's opinion, the legal costs
associated with any defense also

represented an unfunded mwandate. The
Department tielieves it is premature to
presume that the States will have to bear
a significant cost to defend against any
potential litigation associated with the
implementation of this Final Rule, and
which is typically considered part of a
grantee’s programumatic responsibility,
should it oceur,

Therefors, for the reasons stated
abuve, the Depariment finds that this
Final Rule does not impose an
unfunded mandate,

D. Executive Order 13132-~Federalisin

Executive Order 13132 addresses the
Federalism impact of an agency's
regulations on the States’ authority.
Under E.O. 13132, Faderal agencies are
required to consult with States prior to
and during the inypiementation of .
national policies that have a direct effect
ou the States, the relationship between
the Federal Government and the States,
or on'the distribution of power and:
responsibilities among the various
levels of governinient, Further, an agency
is permitied to limit a State's discretion-
when it has stahitory authority and the
regulation is @ national activity that
addresses a problem of national
sighificance.

The Depariment received one
comment on this section. This
commenter stated thiat the Departmsnt’s
reversal of a long-standing position on
U.S. worker self-attestation creates a
Federalism impact. According to this
commenter; TEGL 11-07, Change 1,
mandates that SWAs perform pre-
employment eligibility verifications on
every U,S. worker that requestsa
refarral to an H~2A job-order. This
commienter requests that the Department
prepare’a summary inpact statement
and acknpwiedge that many States
currently have attestation-hased systems
for U.S. worker access to public labor
exchange services,

The Department disagrees with this
commenter’s assessment of a Federalisim
tmpact and therefore, the need fora
summary impact statement. In this case
there is no direct effect on the States
because the States are not in the best
puosition toaddress the neads to re-
engineer a Federal program to relieve
the backliog that has occurred due la
inadequate staffing, funding, or athar
issues of concern, The issues.addressed
by the regulations are of national
concern to ensure an effective program
that regulates tempnrary alien workers
and protetts U.S. workers:

As noted elsewhiere in this preamble,
the Department attempted to reform this
program in 2005, To meet the demands
of the considerahle warkload increases
for both the Department and the SWAs

and limited-appropriations, the
Department determined that reguiatory
changes were still necessary: These
changes are consistent with the
Department’s review, program
experience, and years of stakeholder
feedback on longstanding concerns
about the integrity of the prior program.
Therefore; as a program of national
scope, the Department is implementing
requirements that apply uniformly to all
States.

Even if there were an argunsent that
the Departinentshould defer to the
States-on the eligibility verification
requirements, the Department is
authorized by the INA to implement
Federal regulations to ensure
consistency across States on
immigration matters. Therefore. rather
than having separate eligibility
verification processes that vary from
State to Staie; the Department is
exercising its right under tha INA o
impose consistent requirernents for ail
participants across the H=2B program.
In addition, given that the H-2B
program is an immigration-related
program, it also is a program of national
security and theréfore, of national
significance with Federal oversight and
uniformity. The verification
reqiirement is designed to strongthen
the integrity of the temiporary labor
certification process, afford cmployers a
iegal pool of applicants; protect U.5.
warkers;. and improve confidence in and
use of the H-2B prograim.

Further, the re?axmnship the States
have with this program and the Federal
Government is through'grants from the
Department io the States for the sole
purpose af maintaining consistency -
across States. As & voluntary Federal

- program, the Department may change

the direction from time to time as
dictated by the changes o inimigration-
related concerns, but-at the same time
are consistent with the underlying
Iogislation.

Therefore, for-the roasons stated; the
Department has determined that this
rule does not have sufficient Federalism
implications to warrant the preparation
of a sumniary impact statement:

E. Executive Order 13175-Indian
Tribal Gavernmenis

Executive Order 13175 requires
Foderal agencies to'develop policies in
consultation with tribal officials when
thosa policies have tribal implications.
This Fitial Rule reguldtes the H-2B visa
progrant and does not have trihal
implications. Therefore; the Departmaitt
has determisted that this E.O, doesnot
apply to this rulemaking. The
Department did not receive any
comments related to this sectinn.
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F. Assessment of Federsl Regulations
and Policies on Families

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (5 U.5.C. 801 note) requires
agencies to-assess the impact of Federal
regulations and palicies on families.
‘The assessment must address whether
the regulation strengthens or erodes the
stability, integrity, autonoiny, or safety
of the family.

The Final Rule does not have an
impact on the autonomy or integrity of
the family as an institution; as it is
described under this provision. The
Department did not receive any
commients related to this section.

G. Executive Order 12630—Protected
Property Rights

Exeetitive Order 12630, Governmental
Actions and the interferance with
Constifutionality Protected Property
Rights, prevents the Federal government
from taking private property for public
use without compensation. It further
institutes an affirmative obligation that
agenicies evaluate all policies and
regulations to ensure theve is no impact
on constitutionally protacted property
rights. Such policies include rules and
regulations.that propose or implement
licensing, permitting, or other condition
requirements or limitations on private
property use, or that require dedications
ar exactions from owners of private
praperty.

The Departinent did not receive any
comments en this section, The
Departmrent certifies that this Final Rule
does not infringe on protected property
rights,

H. Executive Order 12988—Civil Justice
Reform

Section 3 of E.O. 12988, Civil Justice
Raformi; requires Federal agencies to
draft regulations in a manner that will
redice neediess ltigation and will not
unduly burden the Federal court
system, Therefore, agencies are reguired
to review regulations for drafting errors
and ambiguity; to minimize Htigation;
ensure that it provides a clesr legal
standard lor affected conduct rather
than & general standard; and promote:
simplification and burden rsduction.:

The rule has been drafted in clear
language and with detailed provisions
that aim to minimize litigation. The
purpose of this Final Rule is to
reengineer the H-2B program and
simplify the application process.
Therefore, the Department has
detarmined that the regulation meets the
applicable standards set forth in sec. 3
of E.Q. 12988. The Department received
no comments regarding this section,

I. Piatn Language

Every Foderal agency is tequired to
draft regulations that are written in
plain language to batter informi the
public about policies, The Department
has assessed this Final Rule under the
plain language requirements and
determined that it follows the
Government's standards requiring
documents to be dccessible and
understandable to the public. The
Department did not receive any
comments related to this séction;

I Executive Order 13211—Energy
Supply

This Final Rule is not subject to E.Q.
13211, which assesses shether a :
regulation is likely to have a significant
adverse effect on the supply.
distribution, or use of energy.
Accordingly, the Department has
datermined that this rule does not'
represent a significant energy action and
does not warrant a Statement of Energy
Effects. The Department did viot receive
any comnents related to this section.

K. Paperwork Reduction Act
1. Summary

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department of Labor
conducts a preclearance consultation
program to provide the general public.
and Federal agencies with an
oppertunity to comment on proposed
and continuing collections of
information in accordance with the
Paperwork Reduction Act nf 1995 {FRA)
{44 U1.S.C. 3506{cH2){A)}. This helps to
ensure that requasted data can be .
provided in the desired format,
reporting burden {time and financial
resources} i§ minitnized, collection -
instruments are clearly understgod; and
the impact of collection reéquirements on
respondents can be properly assessed.

In accordance with the Paperwork
Reduction Act {44 US.C. 3501},
information collection requirements;
which must be implementsd as a resuit
of this regulation, a clearance package
containing praposed foeris ‘was
suhmitted to OMB on February 14,
2008, along with its proposed rule to
reform the H-2A agricultural foreign
labor certification program, and then
again on May 22, 2008, in conjunction.
with the H--2B praposed rulemaking
preceding this Final Rule. Therefore; the
public was given 60 da
on this information collsction with both
submissions, for a total of 120 days. All
comments received were taken into
consideration and 4 final package was
submitted to OMB. The collection of
information for the current H-28

program under the regulations in effect
prior to the effective date'of this rule
were approved under OMB control
number 1205-0013 {Form ETA 750},

This Final Rule implements the use of
the new information collection,; which
OMB approved on Naovember 21, 2008
under OMB control number 1205-0466.
The Expiration Date is November 30,
2011, The new forms, ETA 9141 and
ETA 3142, bave a public reporting
burden estimated to average 55 minutes
for Form ETA 9141 and 2.73 hours for
Form ETA 9142 per response of
application filed,

This paperwork package appliss—as
does this Final Ruie—to the H-2B,
H~1B, H=1B1, H~1C, E~3, and PERM
programs, The burden hours associated
with the additional programs are a
result of the wage determination wnd
retention of document requirements;
Under this Final Rule, and the
implenientation-schedule it‘establishes,
emplaoyers applying to anyof these
prageams must uye the ETA Form 9141,
a single; Federal form that replaces the
State-specific forms previoiisly used to
obtain prevailing wage determinations.
There are no additional casts to the
employer associatéd with the:
implementation of this new form, as
costs are defined by the Paperwork
Reduction Act:’As tho Department notes
elsewhere in this preambie, the 11~1C
program was insdvertently removed.
Consistent with the proposed rule at 73
FR 29947, May 28, 2008, it was the
Departmenit's intention to standardize
all forms for better program .
cffectivensss and efficiency in its non-
agricultural programs, which. .
necessarily extends alsoto the H-1C
program.

For an additional explanation of how
the Departiriant calcolated the urden
hours and refated costs, the Paperwork
Reduction Act package for this
information collection way he obtained
from the Reginfopov Web site at
Rttp:/fwivw.regin, fgo‘ gav/public/do/
PRAMain ot by contacting the
Department at: Office of Policy
Devalopment and Research, Department
of Labor, 200 Constitution Ave, NW.,
Washington, DC 20210 ot by phone
request to 202-693-3700 (this.isnot a
toll-fres mumber) or by e-mail at
DOL_PRA_ PUBLIGRdol gov.

The Department received six
comments on this section, all related to
the H-2B program. One commernter
stated that the form ETA 9141 was
unnecessarily tong and complex-and
should be simplified. The Department
has attempted.to shorteis the fosm and
make it easier to use. It has been
reduced from stven pages to four pages.
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Threa of the comments related ta'the
burden associated with the paperwork
réquirements, Two final commenters
stated that they did not have the
funding or staff time to manage the
record retention requirements or to
process and store the paperwork. Norne
of the commenters specifically
addressed the issue of our methedology
or assumptions, or the other programs to
which the ETA 9141 now applies.

The paperwork burden estimate for
the form used for the H-2D program
under the ragulations in effect prior to
the effective date of this Final Rule,
{form ETA 750--0OMD control number
1205-0015) was approximately 1.4
hours. Under this new collactios of
information, the Department estimates
that the burden will be approximately
2,75 hours for Form ETA 9142. We
based this calculation on a burden
estimate of 1.4 hours for those program
requirements that remained the same
and allocated approximately 1.35 hours
for the additional information
requiterents.

Although the Department did nat
receive any comments related to the
remaining programs {H~18B, 1-1B1, E-3,
H~1C,'and PERM). it notes that only the
Form ETA 9141 applies to these
programs, This Form will be used in
lieu of the State form for submitting a
pravailing wage request. Although the

burden heurs for each State application

viry, the Departmient estimates the
burden hours to complete the State
forms ta be approximately 1.0 hour. As
a resulf; and for the reasons discussed
elsewhere in this preamble, the
Department does not expect the
paperwork burden hours to increase for
these programs.

In sum, without more persuasive
analysis rebutting the analysis used by
the Department, we assume qur
caleulations are representative of the
actual hourly burden for the new
collection, which represents no increase
for most programs and a minimal
increase for the H-2B program.

L. Catalag of Federal Domestic
Assistonce Number

This program is listed in the Catalog
of Federal Domestic Assistance at
Number 17-273, "“Temporary Labor
Certification for Foreign Workers.™
List of Subjects
20 CFR Part 655

Administrative practice and
procedure, Foreign workers,
Employment, Emplayment and training,
enforcement, Forest and forest products,
Fraud, Health professions, Immigration,
Lahor, Longshore and harbor work,

Migrant labor, Passports and visas,
Fenalties, Reperting and recordkeeping
requirements, Unemployment, Wages,
‘Working conditions,

20 CFR Purt 636

Administrative practice and
procedure, Agricuiture, Aliens,
Employment, Employment and training,
Enforcement, Forest and forest products,
Fraud, Guam, Health professions,
Immigration, Labor, Passports and visas,
Penalties, Reporting and recordkeeping
requirements, Students, Unemployment,
Wages, Working conditions.

@ For the reasons stated in the preamble,
the Department of Labor aniends 20 CFR
parts 653 and 656 as follows:

PART 655—TEMPCRARY
EMPLOYMENT OF FOREIGN
WORKERS IN THE UNITED STATES

@ 1. The authority citation for part 655
is revised to read as follows:

Avtharity: Section 653.0 issugd under 8
ULS.C: 1103R){ASHENRL, 1101 {a){15){H)H)
i}.1182{m)}, {n:) and {t}, 1184{c}. (g}, and
{3}, 1188, and 1288(c) and {d}; sec. 3{c}{1).
Public Law 101238, 103 Stat, 2099, 2102 (8
1LS.C, 1182 nate; sex: 221(n}, Public Lasv
101-849, 104 Stat. 4978, 5027 {8 U.5.C, 1184
note}; soc. 303{a){8}; Public Law 102-232,
105 Stat. 1733, 1748 (8 U.S.C. 1101 note); sec.
323fc), Public Law 103-206, 107 Stat. 2428:
soc. 412{e}, Public Law 105-277, 112 Stat,
2881 (8 U.8.C. 1182 nate}; sec. 2{d), Public
Law 106-93, 113 Stat, 1312, 1316 (8 U.S.C,
1182 note}); Public Law 109-423, 120 Stat,
2900; and 8 CFR 214.2(h}.

Section 655.00 issued under 8 US
1101{a)(15}{H}ii}, 1184{c), and 1188; and g
CFR 214.2{h},

Subpart A issued under 8 U.S.C,
1101{a){15}Nb}), 1103(a), and 1184(a}
and {c}; and 8 CFR 214.2{h).

Subpart B ed under 8 ULS.C.
1101{a}{15HHIGE) (), 1384{c), and 1188 and 8
GFR 214;2{h).

Subpart C issued under 8 CFR 214, 2(h).

Subrparts D and E authority repealed.

Subparis F and G issued under 8 1J
1288{c) and (d}; and sec. 323{c}, Publ
103-206, 107 Stat. 2428.

Subparts H and ! issued undet & LE5.C.
1101{a}{15){H)(i}{b) and {b){1), 1182{n} and
{t}, snd 1184{g} acd {j} soe. 303{a)(8}, Public
Law 102232, 105 Stat, 1733, 1748 (8 U.S.C.
1101 note}; sée. 412{e}, Public Law 105277,
112 Stat. 2681; and B CFR 214.2(h}.

Subparts } and K authority repealed

: Law

Subpart A—Laber Cerlification Process and

Enforcement of Attestations for Temporary

Employment in Occupations Other Than

Agricuiture or Registered Nursing in the

United States {H-28 Workers}

Sec.

6551 Purpose and scope of subipart A«

655.2 Territory of Guany,

855.3 Special procediires.

6554 Dofinitions of teris used ini this
subpart.

655.5 Application Filing Transition.

655.5  Temporary need,

655.7 [Reserved]

655.8 {Reservad}

655.0  {Reserved]

65510 Determination of prevaiting wage for
temporary labor cortification purposes,

§55.11 Certifying officer review of
prevailing wage determisations,

885,12 {Reserved]

[Resened}

dl

Requxr?d pra-filing recruitmient.

Advertising requirements;

{Reserved}

{Reserved]

Applications for temporary

G55,.18
655.19
655.20

employnient certification;

€55.21  Supporting evidence for temparary
need,

655.22  Obligations of H-28 emplayers,

£55.23 Receipt and processing of
applications.

655.24  Audits;

855.25 [Reserved!

655,28 [Reserved]

655.27 ° {Resmvad]

655.28 [Reserved]

635.29  {Roserved]

Supervised récruitment.

Debarment.

Labor tertification determinations.

Administrative yeview;

Validity of temporary latior

653.33
655,34
certifications.

655.35 Required departure.

655.50 [Enforcement process.

655,55 Complaints.

855.60  Violations.

655.85  Remedies for violations,

63578 WHD Administrataor’s
determination.

635.71 Request for hearing.

655,72 Hearing rules of practica.

655.73  Service of pleadings.

655,74 Conduct of proceedings.

655.75.. Decision and order of administrative
law judge.

655.76 Appeal of administrative law judge
decision,

655.80 Notice to OFLC and DHS,

Subpart A~—Labor Certification
Process and Enforcement of

Subparts L and M issued under 8U.5.C,
1101 {a{15HHNi}e) and 11820m); sec. 2(d),
Public Law 106-585, 113 Stat. 1312, 1216 (8
U.5.C. 1182 note); Public Law 109-423,120
Stat. 2900; and 8 GFR 214.2(k).

= 2. Revise the heading of Pait 655 to
read as set forth abave,

g 3. Revise subpart A toréad as follows:

jons for Temporary
Employment in Occupations Other
Than Agricuiture or Registered
Nursing in the United States (H-2B
Workers}

§655.1 Purpose and scope of subpart &.
{a) Before granting the pstition of an

employer to admit nonimmigrant

workers on H-2B visas for temporary
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nonagricultural employment in the
United States (U.S.}, the Secretary of
Homeland Security is required to
consult with appropriate agencies
regarding the availahility of U.S.
workers, Immigration and Nationality
Act of 1952 {INA}, as amended, secs.
101a){ 15)(H)(i1){b} and 214(c}1), B
U.8.C. 1101(a){15)(H)(ii}{b} and
1184{c){1).

(b} Regulations of the Department of
Homeland Security {DHS} for the (1.5,
Citizenship-and Immigration Services
(USCIS) at 8 CFR 214,2(h){6){iv) require
that, except for Guam, the petitioning
H-2B employer attach to its petition a
determination from the Secretary of
Lahor {Secretary} that:

(1} There are uot sufficient Li.S.
workers available who are capable of
performing the temporary services or
1aboar at the time of filing of the petition
for H-2B classification and at the place
where the foreign worker is to perform
the work; and

(2) The employment of the foreign
worker will not adversely affect tha
wages and wotking conditions of U.S.
workers similarly employed.

{c) This subpart sets forth the
procedures governing the labor
certificationprocess for the temporary
employment of nonimmigrant foreign
warkers in the U.S. in accupations other
than agriculture and registered nursing.

{1} This subpart sets %Dr{h the
procedures through which employers
may applyfor H-2B labor certifications,
as well as the pracedures by which such
applications are considered and how
they arc granted or denied.

{2 This subpart sets forth the
procedures governing the Department's
investigatory, inspection, and law
enforcement functions to assure
compliance with the terms and
conditions of employment underthe
H-~2B program. The authority for such
functions has been delegated by the
Secretary of Homeland Security to tha
Sacretary of Labor and re-delegated
within the Department to the
Employment Standards Administration
{ESA)} Wage and Hour Division {WHD).
This subpart sets forth the WHI)’s
investigation and enforcement actions,

§655.2 Territory of Guam.

Subpart A of this part does not apply
to temporary employment in the
‘Territory of Guam, and the Department
of Labor (Department or DOL) does not
certify to the USCIS of DHS the
temporary cmployment of
nonimmigrant foreign workers under
H-2B visas, or enforce compliance with
the provisions of the }1-2B visa program
provisions'in the Territory of Guan:
Pursuant to DHS rogulations, 8 CFR

214.2{h}{6}{v} administration of the
H-2B temporary lubor certification
progran is performed by the Governor
of Guam, ar the Governor’s designated
Tepresentative.

§655.3 Special procedures.

{a) Systematic process. This subpart
provides procedures for the processing
of H-2B applications.from employers
for the certification of employment of
nonimmigrant positions in
nonagricultural employment:

(b} Estoblishment of special
procedures. The Office of Foreign Labor
Certification {OFLC} Administrator has
the authority to establish or to devise,
continue, revise, or revoks spe(;ia!
procedures in the form of variances for
the processing of certain H-~2B
applications when cmployers can
demonstrate, upon written application
to the OFLC Administrator, that special
procedures are necessary. These include
spetial procedures currently in effect for
the handiing of applications for tree
planters and related reforestation
warkers, professional athletes,
botlermakers coming to the U.8. on'an
emergency basis, and professional
entertainers. Prior to making
determinations under this paragraph (b},
the OFLC Administrator may consult
with employer and worker
representatives.

§655.4
subpart,

For the purposes of this subpart:

Aci means the Immigration and
Nationality Act or INA, as amended,

8 U.5,C. 1101 ef seq.

Administrative Law Judge means'a
person within the Department’s Office
of Administrative Law Judges appointed
pursuant to 5 U.5.C, 3105, or'a panel of
such persons dasignated by the Chief
Administrative Law Judge from the
Board of Alien Labor Certification
Appeals established by part 656 of this
chapter, which will hear and decide
appoals as set forth in § 655.115.

Administrator, Office of Foreign Labor
Certification {OFLC] means the primary
official of the Office of Foreign Labor
Certification, ETA, orthe
Administrator’s designee.

Administrator, Wage and Hour
Division (W#D), Employment Standards
Administration means the primary
official of the WHD; ar the
Administrator's designee,

Agent means a lagal entity or person
authorized to act on behalf of the
employer for temporary non-agricultural
labor certification purposes that is not
itself an exnployer as defined in this
subpast, The term “‘agent’” spiecifically

Definitions of ternis used in this

exchides associations or other
organizations of employers,

Applicant means a lawful U.S, worker
who is applying for a job opportunity
for which an employer has filed an
Application for Temporary Employment
Certification {(Fornt ETA 9142).

Application for Temporary
Employment Certification means the
Office of Management and Budget
(OMB}-approved form submitted by an
employer to secure a temporary
nonagrieultural lsbor certification
determination from DOL. A complete
submission of the'Application for
Temporary Employment Certification
includes the form, all valid wage
deterniinations as required by
§655.101{a){1) and the U;S. worker
recruitment report:

Area of Imendéd Employment means
the geographic ares within nofmal
camimuting distance of the place
{worksite address] of intended
employmient of the job opportunity for
which the certification is sought. There
is no rigid measure of distance which
constitutes a normal commuting
distance or normal commuiing ered,
because there may be widely varying
factual circumstances among different
areas {¢.g., average commuting times,
barriers to reaching the worksite, guality
of ragional transportation network, etc.}.
if'the place of intended employmentis
within a Metropolitan Statistical Area
(MSA}, including a multistate MSA, any
place within the MSA is deemed tohe
within normal commuting distance of
the place of intended employment, The
borders of MSAs are' not controlling in
the identification of the normal
commuting area; a location outside of an
MSA may he within riarmal commuting
distanue of a location that s inside {e.g.,
near the border of) the MSA.

Attorney means any person who is
currently a member in good standing of
the bar of the highest court of any State,
possession, territory, or commanwaalth
of the United States, or the District of
Celumbia, and who is not under
suspenston, debarment or disbarment
from practice hefore any court or the
Department, the Board of Imrmigration
Appeals, the immigration judges. or
DHS under 8 CFR 292.3; 1003.101. Such
a person is permitted to act as an agent
or attorney for an‘employer under this
subpart.

Baoard of Alien Labor Certification
Appeals {[BALCA or Board] means the
permenent Board established hy part
656 of this chapter, chaired by the Chief
Administrative Law Judge, and
consisting of Administrative Law Judges
assigned to.the Department and
designated by the Chiel Administrative
Law Judge to he members of BALCA,
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The Board is located in Washington, DC,
and reviews and decides appeals in
Washington, DC.

{enter Director means the OFLC
ollicial to whom the OFLC
Administrator has delegated his
authuority for purposes of National
Processing Center {NPC) operations and
functions.

Certifving Officer {CO} means the
OFLC official designated by the
Administrator, OFLC with making
programmatic determinations on
employer-filed applications under the
H-2B program.

Chief Administrative Law Judge
means the chief official of the
Departmént’s Office of Administrative
Law Tidges or the Chief Administrative
Law Judge's designee.

Date of need means the first dats the
employerTequires services of the H-2B
workers as listed on the application,

Department of Homeland Security.
{DHS) means the Federal agency having
jurisdiction over certain immigration-
related functions, acting through its
agencies, including the U.S; Citizenship
and Immigration Services.

Eligible ivorker means an individual
who is not an unauthorized alien {as
defined in sec. 273A(h}{3) of the TNA, 8
U.5.C. 1324a{h}{(3}, or in this paragraph
{c)} with'respect to the employment in
which the worker is engaging.

Employes medns employee as defined
under the general common law of
agency. Some of the factors relevant to
the determination of employes status
include: The hiring party’s right to
control the manner and means by which
the work is accomplishad; the skill
required to perform the work; the source
of the instrumentalities and tools for
accomplishing the work; the location of
the wark; the hiring party’s discretion
over when and how leng to work; and
whether the work is part of the reguiar
business of the hiring party. Other
applicable factors should be considered
and no one factor is dispositive.

Emplayer means:

{1} A person, firm; corperation or
ather association og organization:

{i} Fas a place of business {physical
location) in the U.S. and a means by
which it may be contacted:

{it} Hos an employer relationship with
respect to H-2B employees or related
11.8. workers under this part; and

(111} Possesses, for purposes of the
filing of an application, a valid Federal
Employer Identification Number (FEINL

(2) Where two or more employers
each have the definitional indicia of
employment with respect to an
emplayes, those employers may ha
considered to jointly employ that
emplovee.

Employment and Training
Administration or ETA means the
agency within the Department, which
includes the OFLC and has been
delegated authority by the Secretary to
fulfill the Sectetary’s mandate under the

Act.

ETA Notional Processing Canter
{NPCj means a National Processing
Center established by the OFLC for tha
processing of applications submitted in
connection with the Departmient’s
mandate pursuant to the INA.

Full-time, for purposas of temporary
labor certification amployment, means
30 or more hours per week, except that
where a State or an established practice
in an industry has developed a
definition of full-time employment for
any otcupation that is less than 30
hours per weck, that definition shall
have precedence:

H=2F Petition means the form and
accompanying documentation required
by DHS for employers seeking to
employ fureign-persons as H-2B
nonimmigrant workers.

INA means the Immigration-and
Nationality Act, as amended, 8 U.S.C.
1101 ef seq.

Jobcontracfor means a person,
assotiation, firm, or a carporation that
meats'the dofinition of én employer and
who contracts services or labor on a
temporary basis (o one or more
employers, which is not an affiliate,
branch or subsidiary of the job
riobtractor; and whera the job contractor
will not exercise any supervision or
contral in the performance of the
services or labor to be performed other
than hiring, paying, and firing the
workers.

Job opporfunity means ong or more
job'openings with the petitioning
emplayer for temporary employment at
a place in the U.S. to which U.S.
workers can be referred. Joh
opportunities consisting solely of job
duties that will be perfornied totally
outside the United States, ifs territoties,
possessions, or conmmonwealths cannot
be the subject of an Application for
Temporary Employment Certification,

Joint emplayment mears thet where.
two or more employers each have
sufficient defiiitional indicia of
emplnyment to be considerad the
employer of an employee, those
employers may be considered to jointly
employ that employeo. An smployer in
ajoint employment relationship to-an
employee may be considered a “joint
employer” of that employee.

Layoff means any invuiunmry
separation of one or more U.S.
employees withaut cavse or prejudice,

Metropolitan Statistical Ared (MSA)
means those geographic entities defined

by the U.S. Office of Management and
Budget {OMRB) for use by Federal
statistical agencies in collecting,
tabulating, and publishing Federal
statistics. A metro area contains a corg
urban area of 30,000 or moré
population; and a micro-area contains:
at urban core of at least 10,000 (but less
than 50,000} population; Edch mietro or
micro area consists of one or mare
counties and includes the counties
containing the core urban ared; as well
as any adjacent countiés that havea
high degrée of social and economic:
integration {as measured by commuting
ta work) with the urban core,

Offered Wage means the highest of the
prevailing wage, Federal minimum
wage, the State minimum wage, or local
minimum wage.

Qffice of Foreign Labor Certification
{OFLC) mears the organizational
component within ETA that provides
national leadership-and palicy guidance
and develops regulations and
procedutes by which it carries out.the
respensibilities of the Secretary under
the:INA, as smended. concerning
foreign workers seeking admission to
the U.S. inorderto work under sec.
101{a)(15} ()i b} of tha INA, as
amended.

Qocupational Employment Statistics
Survey (OES) means that program under
{he jurisdiction of the Bureau of Labar
Statistics (BLS) that provides annuat
wage estimates for occupations at the
State and MSA levels.

Prevailing Wage Determination (PWD)
medns the prevailing wage for the
position, as described in §655,10(b},
that is the subject of the. Application for
Temiporary Employment Certification.

Professional Athlete shall have the
meaning ascribed to iUin INA sec.
212{a)(5}{(A)(ii1)(11), which defines
“professional athlete" as an individual
who is employed as an athlete by:

{1) A team that is ¢ member of an
association of six 6r mors professional
sports teams whase total combined
revesiues. excéed $10,000,000 per year, if
the association governs the conduct of
its members and regulates the contests
and exhibitions in which its member .
teams regularly engagei or

(2} Any minor league team that is
affiliated with such an association,

Representative means an individual
eipioyed by or authorized to act on
behalf of the employer with respect ta
the recruitment activities entered into
for and attestations made with respect to
the Application for Temporary
Employment Certification. A
representative who interviews and/or
vohsiders U.S. workers for the job that
is.subject of the Application must he the
person who normally interviews or
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considers, on behalf of the employer,
applicants for job opportunities such as
that offered in the application, but
which do not invelve lahor
certifications,

Secrefary means the Secretary of
Labor, the chief official of the U.S.
Departient of Labor, or the Secretary’s
designee.

Secretary of Homeland Security
means the chief official of the
Department of Homeland Security or the
Secretary of Homeland Security’s
designee,

Secretary of State means the chief -
official of the 1.5, Department of State
or the Secretary of State’s designee,

Statc Workforce Agency (SWA),
formerly known as State Employment
Security Agency, means the State
government agency that receives funds
pursudnt to the Wagner-Peyser Act to
administer public labor exchange
delivered through the State's one-stop
delivery system in accordance with the
Wagner-Peyser Act. {28 U.5.C. 49 sf

scg:),
trike means a labur dispute wherein
employees engage in a concerted
stoppage of work {including stoppage by
reasos of the expiration of a collective-
bargaining agreement) or engage in any
concerted stowdown ot other concerted
interruption of pperations. Whether a
joby opportunity is vacant by reason of &
strike or Jock out will be determined by
ovaluating for each position identifiad
dy vacant in ‘the Application for
Temporary Emplovment Certification
whether the specific vacancy bas been
caused by the strike or fock out.

Successor in Interest means that, in
deteimining whether an employer is a
successor in interest, the factors used
under Title VIl of the Civil Rights Act
and the Vietnam Era Veterans
Readjustment Assistance Act will be
considered. When considering whather
an employer is a successor. the primary
consideration will be the personal
involverment of the firm's ownership;
mandgement, supervisors, and others
associated with the firmin the
vinlations resulting in debarment.
Normally, wholly new management or
ownership of the same business
operation, one in which the former
management or owner does not retain a
direct or indirect interest, wiil not be
deemied to be a successor in interest for
purposes of debarment. A determination
of whether or not a successor in interast
exists is based on the entire
circumstances viewed in their totality,
The factors to he considered inctude:

{1} Substantial continuity of the same
business operations;

{2} Use of the same facilities;

{3} Continuity of the work force;

£4) Similarity of jobs and working
conditions;

{5) Similarity of supervisory
personnel;

(6) Similarity in machinery,
equipment, and production methods;

(7} Similarity of produsts and
services; and

{8} The ability af the predecessor 1o
provide relief.

Unjted States {U.S.); when used i a
geographic sense, means the continental
United States, Alaska, Hawaii, the
Cominonwealth of Puerto Rice, and the
territories of Guam, the Virgin Islands,
and, as of the transition program
effective date, as defined in the
Consalidatad Natural Resources Act of
2008, Public Law 110-229, Title VIi, the
Commonwealth of the Nerthern Mariana
islands.

United States Citizenship and
Immigration Services (USCIS) medns the
Federal agency within DHS making the
determination under the INA vwhether to
grant petitions filed by employers
seeking H--2B workers to perform
temporary nonagricultural work in the

S

'U’nited States Worker (U8, Worker)
means a worker who is sither
{1} A citizen or nationai of the U.S.;

or

(2} An elien who.is lawfully admilted
for permanant residence in the U.S.; is
admitted as a refugee under sec. 207 of
tha INA; is graited asylum under see.
208 of the INA; or is an immigrant
othersvise authorized (by the INA or by
DHS) to be empldyed in the U.S.

Within [number and type] days will,
for purposes-of determining an
emplayer’s compliance with timing
réquirements with respect to appeals
and requests for review, begin to run on
the first business day after the
Department sends a notice {o the
employer by means normally assuring
next-day delivery, and will end an the
day that the employer sends whatever
communication is required by these
rules back to the Department, as- - .
evidenced by a postal mark or other
similar receipt.

§655.5  Application Filing Transition,

{a} Compliance with these regulations.
Except as provided in paragraphs (b}
and {c} of this section, employers filing
applications for H-2B workers on or
after the effective date of these
regulations where the date of need for
the survives or fabor té he performed is
on or after October 1, 2008, must
comiply with all of the obligations and
assurances in this subpart. SWAs will
no fonger accept for processing
applications filed by emplovers for H-
2B workers for teniporary or seastinal

nopagriculttural sexrvices on orafter
January 18, 2008, .

(b} Applications filed under forrmer
regulations, (1) For applications filed
with the SWAs serving the area of
intended @mployment prior to'the:
effective date of these regulations, the
SWAs shall continue to process all
active applications under the former
regulations and transmit all completed
applications to the appropriata NPC for
review and issuance of a labor
certification determination.

(2) For applications filed with the
SWAS serving the atea of intended,
employment prior to the sffective.date
of these regulations that wers completed
and transmitted to the NPC, the NPC
shall continue to process alf active
applications undar the former
regulations and issue a-labor
certification determination.

() Applications filed with the NPC.
under these regulations. Employers
filing applications onor after the.
effective date of these regulations where
their date of need for H-2B workers is
prior to October 1, 2009, must receive.a
prevailiig wage determination from the
SWA serving the srea of intended
employment. The SWA shall process
such requests in accordance with the
provisions-of § 653,10, Once the
employer receives its prevailing wage
determination from the SWA, it must
condiictall of the pre-filing recruitment
steps et forth under this subpart prier
to filing an Application for Temporary
Employment Certification with the NPC.

§655.8. Temporary need.

{a) T use the H-2B program; the
smployer niust establish that its need
for nonagricnitural services or labior is
temporary, regardless of whether the
underlying job is permanent or
temporary. 8 CFR 214.2(h}(6}{ii}:

{b} The employer’s need is considered
temporary if justified 1o the Secrefary as
either a one-lime occurtence; 3 seasonal
need, a peakioad need, or an
intenmittent need, as defined by the
Department of Hemeland Security. 8
CFR 214:2(h}{6){ii}{B}:

(c} Except where the sniployer's need
is based on a one-time accurrence, the
Secretary will, dbsent unusual
circumstances, deny an Application for
Temporary Employment Certification
where the smployer has a recurring,
seasonal or peakload need lasting more
than 10 months.

{d} Tha temporary nature of the work
or services to be performied in
applications filed by job-contractors will
be determined by examining the jobs
contractor’s own need: for the services or
labor te ba pérformed inaddition to the
needs of each individual employér with
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wham the job contractor has agreed o
provide workers as part of a signed work
caniract or labor services agresment.

{e} The employer filing the
application must maintain
dacumentation evidencing the
temporary need and be prepared to
submit this documentation in response
to a Request for Further Information
(RFT) from the CO prior to rendering a
Final Determinatian or in the event of
an audit examination. The
documentation required in this section
must be retained by the emplover for.a
period of no less than 3 years from the
date of the labor certification.

§§655.7-655.8 {Resarved]

§655.10 - Defermination of prevailing wage
for temporary labor certification purposes.

{a} Application process. (1} The
employer must request a prevailing
wage determination from the NPC in
accordance with the procedures
established hy this regulation.

(2} The emplover must ohtain a
prevailing wage determination that is
valid eitheron the date recruitment
begins or the date of filing a complate
Application for Temporary Employmsnt
Certification with the Departinent,

{3) The employer must offer and.
advertise the positioi to ail potential
workers-at a wage at least equal to the
prevailing wage obtained from the NPC.

(h) Determindtions. Prevailing wages
shall be determinad as follows:

{1} Except as provided in paragraph
(e} of this section, if the job opportunity
is covered by a collective bargaining
agresment {CBA) that was negotiated at
arms’ length between the union and the
employer. the wage rate set forth in the
CBA is considered as not adversaly
affecting the wages of U.S, workers, that
is, it is considered the “prevailing
wage” for labor tertification purposes.

{2} If the job opportunity is not
covered by a CBA. the prevailing wage
for labar certification purposes shall be
the arithmetic mean, except as provided
in paragraph {b}{4) of this section, of the
wages of warkers similarly amploved at
the skill level in the area of intended
employment, The wage component of
the BLS Occupational Emplovment
Statistics Survey {OES) shall be used to
determine the arithmetic mean, unless
the employer provides a survey
acceptable to OFLC under paragraph {{}
of this section.

(3} H the job opportunity involves
muitiple worksites within an area of
intanded employment and <ifferent
prevailing wage rates exist for the same
opportunity and staff level within the
arca of intended employment, the
prevailing wage shall be based on'the

highest applicable wage among all
relevant worksites,

{4] if the employer provides a survey
acceptabie under paragraph {f} of this
section that provides a median but déeg
not provide an arithmetic mean, the
prevailing wage applicable to the
emplover's job opportunity shall be the
median of the wages of U.S. workers
similarly employed in the area of
intended employment.

{5} The employer may use a current
wage determination in the area
determined under the Davig-Bacon Act;
40 U.8.C. 276a et seq., 29 CFR part 1,
or the McNamara-0'Hara Service
Contract Act, 41 1).8.C. 351 ef seq.

{6) The NPC will entor its wage
dotermination on the form it uses for’
these purposes, indicate the source, and
return the form with its endorsement to
the employer within 30 days of receipt
of the reguest for a prevailing wage
determination. The eniployer must offer
this wage {or higher] to both its H-2B
workers and any similarly emplayed
1.5 worker hired in response to the
recriitment required as part of the
application,

c) Similaily Employed. For purposes
of this section, “similarly employed’”
means having substantially comparabla
jobs in the occupational catégory in the
ared of intended employment, excopt
that, if a representative sample-0f
workers in the occupational category
cannot be obtained in the asea of
intended employment, similarly
smplayed means:

{1} Having jobs requiring a
substantially similar level of comparable
skills within the area of intended
employment; ot

{2} i there are no substantially
comparable jobs in the area of interided
emplayment, having substantially
comparable jobs with employers cuiside
of the area of intended employment.

(d} Validity peried. The NPC must
specify the validity period of the
prevailing wage. which in no evest may
be more than 1 year or less than 3
months from the determination date.
Far employmaent that is Jess than one
year in duration, the prevailing wage
determination shall apply and shall be
paid the prevailing-wage by the
employer, at 8 minimum, for the
duration of the employment.

{e) Professional athletes. In computing
the prevailing wage for a professional
athlete when the job oppartunity is
covered by professional sports league
rules or regulations, the wage set forth
in those rules or regulations is
considered the prevailing wage {see sec:
212{p}{2} of the INA}.

) Emplpyer-provided wuge .
information. (1) If the job-opportunity is

not covered by a CBAor by a
professional sports leagua's rules or
regulations, the NPC will consider wage
information provided by the employer
in making 4 Prevailing Wage
Determination. An employer survey can
be submitted either initially or after
NPC issuance of a PWD derived from
the OES survey.

{2} In-each case where the employer
submits a survey or other wage data for
which it sesks acceptance, the employer
must provide specific information about
the survey mothodology, including such
items as sample size and soutce, sample
selection procedures, and survey job
descriptions, to'allow a determination of
the adequacy of the datd provided and
validity of the statistical methodotogy
used in conducting the survey in
acoordance with guidance issued by the
OFLC nationaj office:

{3) The survay must bo based upon
recently collected data:

(i} Any published survey must have
been published within 24 months of the
date of submission; niust be the most
current edition of the strvey, and must
be based on data collectéd not mora
than 24-months before the publication
date,

{ii} A survey conducted by the
employer must be based on data
collected within 24 nionths of the date

-t is submitted for consideration.

{4) If the employer-provided survey is
found not to be acceptable, the NPC
shall inform the emiployer in writing of

- the reasanis the survey was nat accepted.

.. {5} The employer, after receiving
notification that the survey it provided
forconsidsration is nat acceptable, may
file supplementa} information as
pravided in paragraph {g} of this
section, file a new request for a PWD,
appeal under § 655,11, or, il the initial
PWD was requested prior to submission
of the employer survey, acquicsce to the
initial PWD. .

{g) Submission of supplemental
information by employer. (1} If the
employer disagrees with the wags level
assigned 1o its job opportunity, or if the
NFPC informs the employer its survey is
not-acceptable; or if there is anather
{egitimate basis for suich a review. the
employer may submit supplemental
information to the NPC:

{2} The NPC must consider one
supplemental submission relating ta the
smployer’s survey; the skill fevel
assigned to the job opportunity, orany
other legitimate basis for the emplayer
to request such a review. if theé NPC
does not accept the employor's survey
sfter vonsidering the supplemental
information; oraffirms its determination
concerning the skill tevel, the NPC must
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inform the employoer, in writing, of the
reasons for its decision.

(3} The employer may then apply for
determination, appeal
§ .11, oracquiesce ta the
initial PWD.

{h} The prevailing wuge cannot be
lawer than required by any other law.
No PWD for labor certification purposes
made uirder this section permitsan
employer to pay a wage lower than'thi
highest wage required by any applicable
Federal, State, or local law.

(i} Actention of Documentation, The
employer must retain the PWD for 8
years and submitted t9'a CO in the évent
it is requested in-an RFI or an audit or
to a Wage and Hour representative in
the event vl'a Wage and Hour
investigation.

§655.11 . Certitying officer review of
prevailing wage determiriations.

{a} Request for review of prevailing
wage determinations. Any emaployer
desiring review of a PWD must make &
written request for such review within
10 days of therdate from when the final
PWD wiis issued. The requast for review
must be sent to the NPC postmarked no
later than 10 days after the
determination; clearly identify the PWD
for which review is sought; set forth the
particular grounds for the request; and
include all materials submitted to the
NPC for purposes of securing the PWD,

(b) NPC Heview. Upon the raceipt of
a written request for review, the NPC
shalt review the employer's request and
accompanying documentatior,
including any supplementary material
submitted hy the employer.

{c} Designations. The Director of the
NPC will determine which CO will
review the employer's request for
review.

{d} Review on the record. The CO
shail review the PWI solely on the basis
upon which the PWD was made and
after review may:

{1} Affirm the PWD issued by-the
NPCGi or

{2} Modify the PWD.

(e) Request for review by BALCA. Any
empliyer desiring review of a CO's
decision on a PWD must make a written
request for review of the determination
by BALCA within 30 caléndar days of
the date of the decision of the CO. The
CO must receive the written request for
BALCA raview no later than the 30th
day after the date of its final
determination including the date of the
fina} detérmination,

{1} The raquest for review, statpmems‘
briefs, and other submissions of the
parties and amicus curiae must contain
only legal argunients and only such
evidence that was within the record

upon which the decision on the PWD by
the NPC was based.

{2} The request for review must be in
writing and addressed to the CO'who
made the determination. Upon receipt
of a request for a review, the CO must
immediately assemblean indexsd
appeal file in reverse chronological
order; with the index on top followed by
the most recent document.

{3} The CO wmust send the Appeal Fils
to the Office of Administrative Law
Judges, Board-of Alién Labor
Certification Appeals, 800 K Street;
NW,, Suite 400-N, Washington, DG
200018002,

{4} The BALCA shall handle appeals
in accordance with §655.34;

§§655.12-655.14 . {Reserved]

§655.15 quired pre-filing

{a} Time of Filing of Application: An
employer may not file an Application
forTemporary Employment
Certification before all of the presfiling -
recruitment steps set forth in this
section have been fully satisfied, axcept
where specifically exempted from some
or-all of those requirements by these
regulations or special procedures.
Applications submiitted not méeting this
requirement shall not be acceptad for
pmcessmg

{b) General Attestation Obligation. An
amployer must attest on the Application
for Temporary Employment
Certification to having perfornited all
required steps of the recruitment
process as specified in this section.

(¢} Retention of documentation. The
employer filing the Application far
Temporary Employment Certification
muist iiaintain décumentation of its
advertising and Tecruitment efforts;
including prevailing wage .
determinations, as requirod in this
subpart and be prepared, upon written
raquest, to submit this' documentation in
response to.an RFI fram the CO prior to
the CO rendering a Final Determination
or in‘the event of a CO-directed audit
examination, The documentation
required in this section must be retained
by the emuployer for a period of 0o Tess
than \ears from the date of the
certifi

{d} anrmim ent Steps. An.employer
filing an application must:

(1} Obtain a prevailing wage
determiniation from the NG in
accordance with procedures in § 655.10;

{2} Submit a job order 1o the SWA
serving the area of intended
employment;

{3} Publish tivo print advertisements
{one of which must be on a Sunday,
except as pravided in paragraph (1(4) of
this sectian); and

{4) Where the employeris a party to
a collective bargaining agreement
governing the job classification that is
the subject of the H-2B labor
certification application; the employer
miust formally contact the focal union
that 15 party to the collective bargaining
agreement as a tecruitiient sourca for
able, willing, qualified; and available
U.S. workers.

(e} Job Order. {1} The smployer must
place an active job order with the SWA
serving the'area of intended
employment no-more than 120 calendar
days before the emiployer's date of need
for H-2B workers, identilying itas job
order 16 be placed in connection with a
future application for H<2B workers..
Unless otherwise directad by the CO,
the SWA must keep the job order opex
for a'period of notless than 10 calendar
days. Documentation of this step shall
be satisfied by maintaining s copy of the

_SWA joborder downloaded from the

SWA Internet job listing site; @ copy of
the job order provided by the SWA or
other proof of publication from the SWA
containing the text of the job order and
the start and end dates of posting. If the
job epportunity contains multiple work
locations within the samé drea of
intended employment a4d the arda of
intended employment is found in' more
than one State, the employer shall place
a job order with the SWA having-
jurisdiction over the place wl here the
waork has been identified to begin. Upon
placing a joti'order, the SWA receiving
the job order under this ‘pardgraph shall
promptly transmit, on behalf of the
employer, a copy of the active job order
to-all States listed in the application as
anticipated worksites.

{2} The job order submitted by the
employer to the SWA must satisfy alt
the requirements for newspaper
advertisements contained i §655.17.

{fy Newspaper Advertisements, (1}
During the period of time that the job
order is being sirculated for intrastate
clearance by the SWA under paragraph
(e} of this section, the émployer must
publish an advertisement on 2 separate
days, which may be consscutive; nne of
which must be a Sutiday advertisément
{except as provided in paragraph (£(2)
of this'section), in anewspaper of
general cirnulation serving the area of
intended employment that hasa
reasonable distribition and is
appropriate to the octupation and {he
workers likely to-apply for the jobs
opportunity. Both newspaper

- advertisements must be published only

after the joly order is placed for active
recruitment by the SWA.

{21 1 the job opportunity i located in
arural ared that does not have'a
newspaper with.a Sunday edititn, the
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employer must, in place of 2 Sunday
edition advertisement, advertise in the
regularly published daily edition with
the widest circulation in the area of
intended employment.

{3} The newspaper advertisements
must satisfy the requirements contained
in § 65517 The employer nust
maintain copies of newspaper pages
{with date of publication and full copy
of advertisement}, or tear sheets of the
pages of the publication in which the
advertisements appeared, or ather proof
of publication containing the text of the
printed advertisements and the dates of

pubhcat}un furnished by the newspaper.

{4} i a professional, trade or ethnic
publication is more appropriate for the
oceupation and the workers likely to
apply for the job opportunity than a
genieral circulation newspaper, and is
the most likely souree to bring
responses fram ahle, willing, qualified,
and available U.S. workers, then the
employer may usa a professional, trade
or ethnic publication in place of onc of
the newspaper advertisements, but may
not replace the Sunday advertisement
{or the subititute permitted by
paraﬂra% {6){2} of this section}.

or Organizations. During the
pcnnd of time that the job order is being
circulated for intrastate clearance hy the
SWA under paragraph {e} of this
section, an employer that is already a
party to a collective bargaining
ngreement governing the joh
classification that is the subject of the
H-2B libor certification application
must formally contact by U.S, Mail or
other effective means the losat union
that is party to the collective bargaining
agreement. An employer governed by
this paragraph must niajntain dated logs
demonstrating that such organizations
were contacted and netifi¢ed of the
position-openings and whether they
referred gualified U.S. worker{s),
including number of referrals, or were
non-respensive to the employer's

request.

?h} Layoff. if there has been a layoff
of U.S. workors by the applicant
employer in the accupation in the arga
of intended emiployment within 120
days of the first date on which an H-2B
worker is needed as indicated on the
submitted Applicafion for Temporary:
Employment Certification, the employer
must document it has notified or will
notify each laid-off warker of the job
opportunity involved in the application
and has considered or will consider
ench laid-off worker who expresses
interest in the opportunity, and the
result of the notification and
consideration,

(i} Referral of U.S. workers. SWAs
may oniy refer for employment

individuals for whom they have verified
identity and employment authorization
through the process for employment
verification of all workers that is
established by INA sec. 274A(b). SWAs
must provide documentation certifying
the employment verification that
satisfies the standards of INA sec.
274A{a)}(5) and its implementing
regulations at 8 CFR 274a.6.

§) Recruitment Report. (1) No fewer
than 2 calendar days after the last date
on which the job order was posted and
no fewer than 5 calendar days after the
date on which the last newspaper or
journal advertisement appeared, the
employer must prepare, sign, and date
a written recruitment report, The )
employer may not-submit the H-2B.
application until the recruitment raport
is completed. The récruitment report
must be subriitted to the NPC with the
dpplication. The employer must retain-a
copy of the recruitment report for a
period of 3 years.

{2} The recruitment report must:

(i) Identify each recruitment sotirce by
name;

{ii) State the name and contact
information of each U.S. worker who
applied-or was referred to the job
ppportunity up to the date of the
preparation of the racruitment report,
and the disposition of each worker,
including any applicable laid-off
workers;

(iii} If applicahle, explain the lawful
job-related resson{s} for not hiring any
workers who applied or were
referred to the position,

{3) The employer must retain résumes
{if available)} of; and evidence of cantact
with {which may be in the form of an
attestation), each U.S. worker who
appliad arwas referred to the job
opportunity. Such résumés and
evidence of contact must b retained
along with the recruitnient repart fora
period of no less than 3 years, and must
be provided in response toan RF{or in
the event of an audit or an investigation.

§855.17  Advertising requirements.

Alladvertising conducted to satisfy
the required recruitment steps under
§655.15 before filing the Application for
Temporary Employment Certification
must meet thé requirements set forth in
this section and must contein terms and
conditions of employment which are
not less favorable than those to be
offered to the H-2B warkers. All
advertising must contain the follawing
information:

(a} The employer's name and
appropriate contact information for
applicants to send résumés directly to
the employer;

{b) The geographic area of
employment with enough specificity to
apprise applicants of any travel
requirements and where applicants will
likely have to reside to porform the
services or labory

{c} [Ftransportation to the worksite(s}
will he provided by the-employer, the
advertising nwst say so;

{d) A description of the job
opportanity (insluding the job duties)
Tor which labor ceitification is sought
with sufficient detail to apprise
applicants of services or labor to he
performed and the duration of the job
opportunity;

(e} The job opportunity’s minimum
education aiid experience requirements
and whether ar not on-the-job training
will be available;

() The work hours and days, expected
start and end dates of employment, and
whether or not overtime will he
available;

{g) The wage offer, or in the evant that
there are multiple wago offers, the tanga
of applicabla wags offers, each of which
must not be less than the highest of the
prevailing wage, the Federal minimum
wage, State minjmum wage, or local
minimumi wage applicable throghout
the duration of the certified H-28
eniployment; and

{h) That the position is temporary and
the total number of job openings the
employer intends to fili.

§§ 655.18-655.19 " [Reserved]

§655.20  Apptlications for temparary
employment certification.

{a} Applicdtion Filing Requirements.
An employer who desires to apply for
labor geriification of temporary
employment for one or more
nonimmigrant foreign positions must
fite a completed Application for
Temporary Employment Certification
form, and a-copy of the recruitment
report completed in accordance with
§635.15().

{b) Fiking. An employer must
complete the Application for Temporary
Employment Certification and send it by
U.8. Mail or private mail caurier to the
NPC. Employers ara strongly
ericouraged to Keep receipts of any
mailings. The Department will publish
a Notice in the Federal Register
identifying the address or addresses to
which applications must be mailed, and
will also post these addresses on the
Department’s Internet Web site at
hitp./iwww.foreignlaboreert.doleta.gov/.
The form: nrust bear the ariginal
signature of the employer {and that of
the employer's authorized attorhey or
agent if the employer is represented by
an attorney or.agent}. The Department
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may, at a fislure date, require
applications to be filed electronically in
addition to or instead of by U.8. Mail or
private mail courer.

(¢} Except where otherwise permitted
wnder §653.3, an association ar other
organization of employers is not
permiited to file master applications on
behalf of its employer-members under
the 1--2B program.

{d} Certification of more than one
position may be requasted on the
applivation as long as all H~2B workers
will perform the same services or labor
on the same terms and conditions, in
the same oceupation, in the same area
of intended emplayment, and during the
same period of employment.

{e) Lxcept where otherwise permitted
under § 655.3, only one Application for
Temporary Employment Certification
may be filed for worksite(s) within one
area of intended employment for each
job-oppartunity with an emplover.

{f) Where a one-time occurrence lasts
longer than one year, but less than 18
months, the employer will be issueda
labar certification far the entive perfod
of need. Where a one-time occurrence
lasts 18 months or longer, the employer
will b required to conduct another
labor market for the portion of time
beyond 12 months.

§655.21 Suppaorting evidence for
temporary need.

{n} Statement of Temporary Need,
Each Application for Temporary
Employment Certification must include
attestations regarding temporary necd in
the appropriate sections. The employer
must include a detailed statement of
temporary need containing the
following:

(1} A tfescripﬁm\ of tho employer’s
business history and activities (i.e.,
primary products or services} and
schedule of operations throughout the
vear;

" (2) An explanation regarding why the
nature of the employer’s joh opportunity
and number of foreign workers being
requested for certification reflect a
temporary need;

(3! An sxplanation regarding how the
request for temporary labor certification
meets one of the regulatory standards of
a pne-time occurrence, S%Sﬂnﬂ],
peakload, or intermittent need under
§655.6(b} as defined by DIS under
8 CFR.214.2(h i{6)(i1}{B); and

{4) Y applicable, a statement justifying
any increase or decrease in the number
of H-2B positions heing requested for
certification from the previous year.

(b} Request for Supporting Evidence.
In circumstances where the CO requests
avidence or documentation
suhstantiating the employer’s teniporary

need through a REY under § 655.23(c} to
support a Final Determination, or :
notifies the employer that its
application iy being audited under -
§ 655.24, the employer must timely
furnish the requested supplemental
information or evidence or
documentation. Failure to provide the
information requested or late
submissions may be grounds for the
denial of the application. All such
documentation or evidence becomes
part of the record of the application:
(¢} Retention of documentation. The
documentation requirad in this section
and any other supporting evidence
justifying the temporary nead by the
employer filing the Application for
Temporury Employment Certification
must be retained for a period of no loss
than 3 years from the date of the
certification:

§655.22 Qbligations of H-28 amployers.

An employer seeking H-2B labor
certification must attest as part of the
Application for Temporary Employment
Certification that it will abide by the:
following conditions of this subpart:

{a} The employer is offering terms and
warking conditions normat to U.S.
workers similarly employed in the areq
of intended employment, meaning that
they may not be unusual for workers
performing the same activity in the area
of intended employment, and which are
not less favorahle than those offered to
the H~2B worker{s} and are not less than
the minimum terms and conditions
1squired hy this subpart.

(b} The specific job opportunity for
which the employer is requesting H-2B
certification is not vacant because the
former occupant{s) is {are} on strike.or
locked out in the course of a labor
dispute involving a work stoppagé.

(c} The job opportunity is open to any
qualified U.S. worker regardless of race,
color, national origin, age. sex, religion,
handicap, or citizenship, and the
employer bas conducted the required
recruitment, in accordance with the
regilations, and has been unsuccessful
in locating sufficient numbers of
qualified .S, applicants for the job
opportunity for which labor certification
is sought. Any U.S, worker applicants
were rejected only for lawful, job-related
reasons, and the employer must retain
recordy of all rejections,

{c} During the period of employment
that is the subject of the labor
certification application, the emiployer
will comply with applicable Federal,
State and local employment-related
laws and regulations, including
employment-related health and safety.
laws;

(e} The offered wags equals or exceeds
the highest of the prevailing wags: the
applicable Federal minimum wage, the
State minimum wage, and local
minimum wage, and the emplover will
pay the offered wage during the-entire
period of the appraved H-2B labor
certifitation.

{f) Upon the separation from
employiment of H-2B worker{s}
employed under the labor certification
application, if such separation ocours
prior to the end date of the employment
specified in the application, the
employsr will notify the Department
and DHS in writing {ar any other
method specified by the Department or
DHS in the Federal Register or the Code
of Federal Regulations) of the separation
fror employment not later than-2 work
days after such separation is discovered
by the coiployer. An shandonment or
abscondment shall be deemed ta begin
aftera worker fails to report for work at
the regularly scheduled time for 5
consecutive working days without the
consent of the employer. Employess
may be terminated for case,

{g}{1} The offered wage is not based
an commissions, bonuses, or other
incentives, unless the employer
guarantees a wage paid.on a weekly, bi:
weekly, or monthly basis that equals or
exceeds the prevailing wage, or the legal
Federal, State; or Iocal minintum wage,
whichever is highest. The employer
must make all deductions from the
worker’s paychecks that are required by
law. The job offer must specify all
deductions not required by law that the
employer will make from the worker's
paycheck. Al deductions must he
reasonable. However, an employer
subject to the FLSA may not make
deductions that would violate the FLSA.

(2) The emplover has contractually
forbidden any fofeign labor contractor
or recruiter whom the employer engages
in intarnational recruitment of H-2B
workers ta seek or receive payments
from prospective employees, except as
provided for in DHS regulations at 8
CFR-214,2(h)(8){xi}{A}. This provision
does not prohibit employers or their
agents from receiving reimbursement for
costs that are thetesponsibility of the
worker, such as government required
passport or visa lees,

{h) The job opportunity is s hona fide,
fuii-tifme temporary position, the
qualifications for which are consistent
with the normal and accepted
qualifications required by non-H=2B
emplayers in the sams or comparable
occupations. :

{i} The emplayer has not laid off and
will not lay off any similarly employed
U.5. warker in the occupation that is the
subject of the Application for
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‘Temporary Employment Cértification in
the area of intended smployment within
the peried beginning 120 calendar days
befare the date of need through 120
calendar days after the date of need,
oxcept where the emplaver also attests
that it affered the job opportunity that
is the subject of the application to those
Yaid off U.S. worker{s} and the U.5.
worker{s) aither refused the job
opportunity or was rejected for the joh
apportunity only for Jawl), joh-related
reasons.

{j} The employer and its attorney or
agents have not sought or Teceived
payment of any kind from the employee
for any activity refated to obtaining the
labor certification, including payment of
the employer’s attorneys' or-agent fees,
Application for Temporary Employmant
Cértification, or recruitmant casis. For
purposes of this paragraph, payment
includes, but is not tmited to; monetary
payments, wage concessions {including
deductions fron: wagss, salary, ar
benefits}; kickbacks, hrihes, tributes; in
kind paymants, and free labor.

K} ?f the employer is 2 job contractor,
it will not place any H~2B workers
employed pursuant to the labor
certilicafion application with any ather
employet or at another employer’s
worksite unlass:

(1) The employer applicant first
makes a written bona fide fnquiry as to
whether the other employer has
displaced or intends to displace any
similarly employed U.5. workers within
the area of intended employment within
the period beginning 120 days before
throngh 120 calendar days aftér the date
of need; and the other employer
pravides written confirmation that it has
nat so-displaced and does not intend to
displate such U.S. workers, and

{2} All worksites are listed on the
certified Application for Temporery
Employment Certification: including
amendments or modifications.

{1} The empivyer will not place any
H-2B workers employed pursuant to-
this application outside the arsa of
intended employment listed on the
Application for Temporary Employment
Certification unless the employer has
obtained a new temporary labor
certification from the Department.

{m} Unless the H-2B worker will be
sponsared by another subsequent
employer, the empioyer will inform
H-2B workers of the requirement that
they leave the 11.S, at the end of the
autherized period of stay provided by
DHS or separation from the employer;
whichever is eatlier, as requirad in
§656.95 of this part {absent any
extension or change of such worker's
status of grace poriod pursuant to DHS
regulations), and that if dismissed by

the employer prior to the end of the
period, the employer is lHable for return
transportation.

(n} The dates of temparary need,
reason for temporary need. and numbar
of positions being requested for Jabor
certification have been truly and
accurately-stated on the application,

§655.23 Receipt and pracessing of
applications.

{a} Filing Dote, Applications received
by U.S. Mail or private courier shall be
considered filad when determined by
the NPG ta be complete. Incomplete
applications shall not b accepted for
processing or assigned aTecaipt date,
but shall be returned by U.5. Mail to the
employer or the emplayer's
representative as incomplete.

h) Processing. The CO will review
complete applications for an absence of
errors that would prevent certification
and for comipliance with the criteria for
certification: The CO will make a
determination to-zertify, deny, or issue
a Roquest for Further Information prior
o making a Fital Determination on the
application. Criteria for certification; as
used in this subpart, are¢ whother the
employer has: established the need for
the nonagricultural services or labor to
be performed is temporary in natire;
established that the number of worker
positions being requested for
certification is justified and represent.
bana fide job opportunities; mado all the
assurances.and met all the obligations
required by § 658,22; and complied with
all'requirements of the program,

(¢} Request for Further Information.
{1} If the CO détermines that the
employer hiss made all necessary
attestations and assurances, but the
application fails to comply with one or
more of the criteria for certification in
paragraph (b} of this section, the CO
must issue a RFI to the employer, The
CO will issue the written RFI within 7
calendar days of the receipt of the
application, and send it by means
normally assuring next-day delivery:

{2} The RFI must:

(i} Specify the reason(s} why the
application is not sufficient to grant
temporary labor certification, citing the
relevant regulatory standard(s} and/er
special procedura(s):

(11} Specify a date, no later than 7
calendar days from the date of the
written RFI, by which the supplemental
information and documentation must he
received hy the CO to he considered;
and

{ii1) State that, upon receipt of a
response to the written RFL or .
expiration of the stated deadline for
receipt of the responsc, the COwill
Teview the existing application as well

as any supplemental materials
submitted by the employer.and issies
Tinal Determination, If unusual
circumstances warrant, the CO may
issus one or more additional RFIs prior
to issuing a Final Determination:

{3} The CO will issie the.Final
Determination or the additional RFI
within 7 business days of receipt of the
employsr's tesponse, ar within 60 days
of the empléyer’s date of nesd;
whichever is later.,

(4} Cempliance with an RFI does not
guarantes that the employer's
application will be certified after
submitting the information. The .
cmiployer’s documentaticn miist justily
its chosen standard of temporary need
or otherwise overcome the stated

- deficiency in the application.

{d} Failure to comply with an RFI,
inciuding not providing all
decumentation within the specified
time period; may result in a denial of
the application. Such failure to comply
with an RFT may alse result in a finding
by the CO requiring supervised
recruitment under § 655:30 in-futute

. filings of H~2B temporary labor

certitication applications.

- §655.24 - Audits.

{a} Discretion, OFLG will conduct:
audits of H-2B temporary labor
certification applications. The
applications selected for audit will be
chosen within the sole discretion of
OFLG. .

(b} Audit Letter: When an application
ts selected for audit, the CO shall issue
an audit letter to the employer, The
audit latter will:

{1} State the-application has been
selected for andit'and note
documentation that must be submitted
by the employer:

{2) Specify'a date, no fewst than 14
days and no more than 30 days from the
date of the audit jetter’s issuance, by
which the required documentation must
be received by the CO:and

{3} Advise that failure to comply with
the audit process may result in 7 finding
by the GO to: .

{i} Require the employer to conduct
supervised recruitment under §655.30
in future filings of 11~2B temporary
labor certification applications fora
period ol up o 2 years, of .

(it} Debar the employer frony future
filings of H-2B temporary faber
certification applications as provided in
§655.31. )

(¢} Supplemental information; During
the course of the midit examination, the
CO miay veguest supplemertal
information and/or. documentation from
the emplayer to complete the audit.
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{d} Audit violations. If, as a result of
the andit, the CO determines the
employer failed to produce all required
dotiimentation, or determines that the
employver made a material
misrepresentation with respect to the
application, the emplover may he
required to conduct supervised
recruitment under §655.30 in future
fitings of H~28 temporary labor
certification appiications for up to 2
years; or may be subject to debarment
pursuant fo § §55.31 or other sanctions.
The CO may provide the andit findings
and underlying documentation to DHS;
WHD, or-another appropriate
enforcemert agency. The CO 'may refer
any findings that an employer
discouraged an eligible U.S. worker
from applying, or failed to hire,
discharged, or otharwise discriminaléd
against an eligible U.S. worker, to the
Department of Justice, Civil Rights
Division, Office of Spacial Counsel for
Unfair Imigration Related
Employment Practices.

§§655.25-655.29 [Reserved]

§655.30. Supervised recruiiment.

{a) Supervised recruitment. Where an
erployer is found fo have violated
PIOgram requirements. to have made a
material misrepresentation to the
Department, or to have failed to
adequately condugt recruitment
activities or failed in any obligation of
this part, the CO may require pre-filing
supervised recruitment.

{b} Requirements. Supervised
recrititment shall consist of advertising
for the job opportunity or opportunities
in accordance with the required
recruitment steps outlined under
§655.15, except as otherwise provided
helow.

{1) The CO will direct where the
advertisements ars ta be placed.

(2} The employer must supply a draft
advertisement and job order to the GO
for review and approval no fewer than
150 days hefore the dats on which the
foreign worker(s} will commence work.
unless notified by the CO of the nead for
Supervised Recruitment Jess than 150
«days before the date of need, in which
case the employer must supply the
drafts within 30 days of receipt of such
notification.

{3} Each advertisement must comply
with the requirements of § 655:17{a).

{4} The advertisement shall be placed
in accordance with guidance provided
by the CO.

{5} The employer will notify the CO
when the advertisements are placed.

(c) Recruitment repori. No fower than
2 days after the last day of the posting
of the job order and no fewer than 5

calendar days after the date on which
the last newspaper or journal
advertisement appeared, the emplayer
must prepare a detailed written report of
the employer’s supervised recroitment,
signed by the employer as outlined in
§655.15{i). The employer must submit
the recruitment report to the CO within
30 days of the date of the first
advertiserment #nd must retain a copy
for a period of no less than 3 years, The
Tecruitment report mnust contain a copy
of a}} advertisements and a copy of the
SWA job order, inchiding the dates so
Jaced,

(d) The CO may refur any findings
that an employer or its representative
discouraged an eligible U.S: worker
from applying, or failed to hire,
discharged, or otherwise discriminated
against anetigible 1.8, worker, to the
Department of Justice, Civil Rights
Division, Office of Special Gounsel for
Unfair immigration Related
Employment Practices.

§555.31 - Debarment. .

(a} The Administrator, OFLC may not
issue future {abor certifications under
this subpart to an employer and any
successor in interest to the debarred
employer, subject o the timie Limits set
forth it paragraph {c] of this section, if:

{1} Tha Administrator, OFLC finds
that the emplover substantially violated
a material term or condition of itg
temporary labor certification with
respect to the smployment of domestic
or noniminigrant workers; and

(2} The Administralor, OFLG issues a
Notize of Intent to Debar no later than -
2 years after the occurrence of the
violation.

(b} The Administrator, OFLC nigy not
issue future labor certifications under
this subpart to an employer represented
by an agent or attorney, subject to the
time lmits set forth in paragraph {¢} of
this section, if:

(1) The agent or altorney participated
in, had knowledge of, or had redson te
know of; the employer’s substantial
violgtion; and

{2} The-Administrator issues the agent
ar attorney a-Notice of Intent to Debar
no later than 2 years after the
ocuurtence of the violation.

(c} No employer, attorney,.or agent
may be deharred under this subpart for
more than 3 years.

{d} For the purposes of this section;a
sulistantial violation fncludes:

{1} A pattern or practice of acts-of
commission or omission on the part of
the emplover ar the employar's agent
that:

{i} Are significantly injurious to the
wages or benefits offered under the H«
2B program or working tonditions of a

significant dumber of the-employer's
U.S, or H-2H workers:

(i1} Reflect a significant failure to 6ffer
employment to each qualified domestic
worker wha applied for the job
opportunity for which certification wag
being sought, except for lawful job-
related reasons;

(iti} Reflect a significant faikire to
comply with the employér’s sbligations
to recruit 1.5, workers as set forth in
this subpart; .

(iv} Reflect a significant failire to
comply with the RFT or audit process
pursuant to §§ 655,23 or 655.24;

{v} Reflect the employment of an H-
2B worker outside the area-of intended
employment, or in an activity/activities,
not listed in the job order {other than an
activity minor and incidental tothe
activity/activities listed in the job
order), or after the period of
employmient spacified in the job order
and any approved exfensfon; or

{vi} Reflect a significant failure to
comply with the supervised recruitment
process pursuant to § 655.30;

{2} Fraud invelving the:Application
for Temporary Employment
Certification or a response ta an‘audit:

{3} A significant failtire to cooperate
withia DOL investigation or with a DOX.
official performing an investigation,
inspection; or law enforcemint function
under this subpart;

{4} A significant fatlure to comply
with ong or more sanctions o remedies
imposed by the ESA for violation{s} of
obligations under this subpart found by
that agency (if applicable), or with one
or more decisions or orders of the
Secretary or d court ordersecured by the
Secratary; or

{5} A single heinaus act showing such.
flagrant disregard for the lav that future
campliance with program requirements
cafinot rsagonably beexpected.

{e} DOL procedures for debarment
under thiy section will bé as follows:

{1} The Administrator, OFLCwill
send to the employer, attorney; or agent
a Notice of Intent to Debar by means
nocmally ensuring rext-day delivery,
which will contain a detailed statement
of the grounds for the proposed
debarment. The emplayer, attortiey, or
agent may subniit evidence in rebuttal
within 14 calendar days of the date the
notice is issued. The Administrator,
OFLC must consider all relevant
evidence presented in deciding whether
to debar the employer, attorney,.or
agent.

(2} If rebutial evidence is not timely
filed by the employer, attorney, or agent,
the Notice of Intent fo Dehar will
become the linal decision of the
Secretary and take effect immediately at
the'end of the 14-day period.
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(3] If, after reviewing the smployer's
timely filed rebutial avidence, the
Administrator, OFLG determines that
the emplover, attorney, or agent more
iikely than not meets one ar mors of the
bases for debarment under § 655.31{d).
the Administrator, QFLG will notify the
employer, by means normally ensuring
next-day defivery. within 14 calendar
days after receiving such timely filed
rebuttal evidence, of his/her final
determination of debarment and of the
employer, attorney, or agent’s right to

[18

4]} The Notice of Debarment must hie
in writing; must state the reason forthe
debarment finding, including a detaited
explanation of the grounds for and the
duration of the debarment, and must
affer the employer, attorney, or agent-an
opportunity to request a hearing. The
notice must state that tu obtain such a
review or hearing, the debarred party
must, within 30 calendar days of the
date of the notice file awritten reqiest
to the Chief Administrative Law judge,
United States Department of Labor, 800
K Street, NW., Suite 400-N,
Washington; DC 200018002, and
simultaneotsly serve a copy to the
Administratar, OFLG. The debarnient
will take affect 30 days from the datethi
Netice of Debarment is issued, unless a
eequest-for a hearing is properly filed
within 30 days from the date the Notice
of Debarment is issued. ‘The timely
filing of & raquest for a hearing stays the
debarment pending the cutcome of the
appeal.

5}{1) Hearing. Within 10 days of
receipt of the requsst for a hearing, the
Administrator, OFLC will send a .
certified copy of the ETA case file to the
Chief Administrative Law Judge by
means normally assuring next-day
delivery, The Chisf Administrative Law
Judge will immediately assign an AL] to
conduct the hearing, The proceduores in
249 CFR part 18 apply to such hearings,
except that the request for a hearing will
notbe considered to be a complaint ta
which an answer is cequired.

{ii} Decision. After the hearing, the
ALJ must affirm, reverse, or niodify the
Administrator, OFLC s determination.
The AL}'s decision must be provided
immediately to the employer,
Aduwministrator, OFLC, DHS, and DOS by
means normally assuring hext-day
delivery. The AL]'s decision is the final
decision of the Secretary, unless either
party, within 30 calendar days of the
ALJ's decision, seeks review of the
decision with the Administrative
Review Board {ARB).

{iii) Review by the ARB.

{A) Any party wishing review of the
decision of an ALJ must, within 30 days
of the decision of the AL, patition the

ARB to review théedecision. Copies of
the petition must be served on ail
parties and on the ALJ, The ARB must
decide whether to accept the petition
within 30 daysof receipt. If the ARB
declines to accept the petition or if the
ARB doas not issue a nptice accepting
a petition within 30 days after the
receipt of a timely filing of the petition.
the decision of the ALJ shall be deermed
the final agency action, If & petition for
review is accepted; the decision of the
ALJ shall be stayed unless and untilthe
ARB issues an order affirming the
decision. The ARB must serve notice of
its decision to accept orf not to accept -

‘the petition upon the AL] and upon-all

parties to the procecding in petson or by
certified mail.

{B) Upon receipt of the ARB'snotice
to accept the petition; the Office of -
Administrative Law Judges shall
promptly forward a copy of the
complote hedring record to'the ARB.

{C) Where the ARB has determined to
review such decision and order, the
ARB'shall notify each party of;

{1). The issue or-issuss raised;

{2} The form in which submissions
shall be made {i.e., briefs; oral argument;
ete.}and

{3) The tinie within which such
presentation shall be suhmitted.

(D) The-ARB's final decision must be
isfued within 90 days from the notice
granting the petition and served upon
all parties and the ALY, in pevson or by
certified mail, If the ARB lails to .
provide'a decision within 90 days from
the notice granting the patition, the
‘ALJ's decision will be the final decision
of the Secretary.

{f) Inter-Agency Reporting. After
completion of the appeal process, DOL
will inform DHS and other appropriate
enlorcement agencies of the gndings
dnd provide a copy of the Notice of
Debarment.

§655.32 Labor cerlification
deteiminations.

{a) COs. The Administrator, OFLG, is
the Department's National CO. The
Administrator, and the CO{s} in the NPC
{by virtue of delegation from the
Administrator), have the autherity to
certify or deny applications for
temporary employment certification
under the H~2B nonimmigrant
classification, If the Administrator
directs that cartain types of temporary
labor certification applications or
specific applications under the H~2R

nonimmigrant classification be handled -

by the National OFLC, the Director of
the Chicago NPC will refer such
applications to the Administrator:

} Defermination, The CO will make
4 determindtion sither to grant or deny

the Application for Temporary” |
Employment Certification: The CO will
grant the application if and only if the
employer has met all the requirements
of this subpart, including the criteria for
certification defined in §635.23{b}, thus
demonstrating that an insufficient
number of qualified U.S. workers are
avatlable for the job opportunity for
which certification 16 soupht and the
employment of the H-2Bworkers will
not adversely affect the beniefits: wages,
and working conditions of similarly
employed U.S. warkers;

{c} Notice. The CQ will notify the
employer in writing {either
elsctronically or by U.S: Mail) of the
labor certification determination.

{d} Approved certification. If
temporary labor certification s granted.
the CO must send the certificd
Application for Temporary Employment
Gertification and a Final Determination
lotter to the-employer; o, i appropriate,
to the smployer's agent o attorney with
a copy to the employer. The Final
Determination tetter will notify the
emplayer to file tho certified application
and any othér documentation requited
by USCIS with the appropriate USCIS
office.

{e) Denied certification. Wiemporary
tahor certHication is denied, the Final
Determination letter will:

{1} State the reason{s} certification is
denied, citing'the relevant regulatory
standards and/or special procadures;

{2} 1 applicable, sddress the
availability of U.S, workets in the
occupation as well as the prevailing
benefits, wages, and working conditions
of similarly employed U.S: workers in
the occupation ‘and/ar any applicable
special procedures;

{3) Offer the employer an opportunity
torequest administrative review of the
denial available under §655.33, or to
file a new applicatiol in accordance
with specific instructions provided by
the CO; and

{4} State that if the employer does not
Tequest administrative review in
acodrdance withy § 65533, the denial is
final and the Department will not
further consider that application far
temporary alien nonagricultural labor
certification, .

{0} Partial Certification. The CO may,
in his/her discretion, and to ¢nsure
compliance with all statutory and
regulatory requiretnents, issua a partial
certification, reducing either the periad
of need, the number of H-2B positions.
being requested; or both, based upon
information the CO receives in the
course of processing ths feniporary labor
certilication application, an RFL, ot
otherwise, If a-partial lahor certification
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is issued, the Final Determination letter
will:

{1} State the reason(s) for which either
the period of need and/or the number of
H-2B positions requested has been
reduced, citing the relevant regulatory
standdrds and/or special procedures:

(2) I applicable, address the
availability of U.S, workers in the
occupation:

(3) Offer the empleyer an opportunity
to request administrative review of the
partial labor certification available
under §655:33; and

(4] Stata that if the eraployer does not
request administrative review in
cordance with § 655,33, the partial
1abor certification is final and the
Department will not further consider
that application for temporary
nonagricultural labor certification:

§655.33- Administrative review.

{a) Request for review, If a temporary
labor certification is denied, in whole or
in part, under § 655.32, the employer
may request review of the denial by the
BALCA. The request for review:

{1) Must be sent to the BALCA, with
a copy simultaneously sent to.the CO
who denied the application, within 10
calendar days of S)e date of
determination;

(2) Must clearly identify the particular
temporary lahor certification
determination for which review is
snu%hl:

{3) Must sct forth the particular
grounds for the request;

{4} Must include a copy of the Final
Datarmination; and

{5} May centain only legal argunient
and such evidence as was actually
submitted ta the GO in support of the
application,

) Upon the receipt of a request for
review, the CO shall, within 5 business
days assemble and submit tho Appeal
File using means to ensure same day or
overnight delivery, to the BALCA, the
emplayer, and the Associate Solicitor
for Employment and Training Legal.
Services, Office of the Soliciter, U.S!
Dejpartnient of Labar,

e(:) Within 3 business days of receipt
of the Appeal File, the counsel for the
CO may subimit, using means to ensure
same dey or overnight delivery, a briel
in suppert of the CO’s decision.

{d} The Chief Administrative Law
Judge may designate a single member or
a three member panel of the BALCA to
censider a particular case.

{p} The BALCA must review a deniaf
of temporary Inbor certification only o
the basis of the Appeal File, the request
for review, and any legai briefs
submitted and must:

{1} Affirm the denial of the temporary
labor certification; or

{2) Direct the CQ to grant the
certification; or

{3) Remand to the CO for further
action,

(f) The BALCA should uniotify the
employer, the CO, and counsel for the
CO of its decision within 5 business
days of the submission of the CO's brief
or 10 days after receipt of thé Appeal
File, whichever is earlier, using means
to ensure same day or overnight
delivery.

§655.34 - Validity of temporary fabor
certitications.

{a} Validity Period. A temporary labor
certification 15 valid only for the perfod
of tima between the heginning and
ending dates of emiployment, as certified
by the OFLC Adumiinistrator on the
Application for Temporary Employment
Certification, The certification expires
on the last day of authorized
employment.

(E} Scope of Validity. A temporary
labor certification is valid only {or the
number of H~2B positions, the area of
intended employment, the specific
sarvices or labor to be performed, and
the employer specificd on the certified
Application for Terporary Employment
Certification end may not be transferred
from on:e employer to anether.

{c} Amend?nents to Appiications. (1)
Applications may be amended at any
time, before the CO's certification
determination, to increase the number
of positions requasted in the initial
application by not more than 20 percent
{50 percent for employers requesting,
Iess than 10 positions) without Tequiring
an additional racruitinent period for
1.8. workers. Requests for increases
above the percent prescribed, without
additional recroitment, may bs
approved by the CQ only when the
request is submitted in writing, the need
for additional workers could not have
heen reasonahly foreseen, and the
employer's services or products will be
in jeopardy prior to the time that new
H-2B workers could he secured.

(2) Applications may be amended to
make minor changes in the perind of
employment, only when a written
request is submitted to the GO and
written approval obtained in advance.

In considering whether ta approve the
raquest, the CO will review the reason{s}
for the request, determine whether the
reason{s] are on the whaole justified, and
take into account the effect(s) of a
decision to approve.on the adequacy of
the underlying test of the domestic labor
market for the job opportunity.

{3) Other amendments to the:
application, including elements of the
job offer and the place of work, may be
requested, in writing, and will be

granted if the GO determines the.
proposed amendment{s} are justified
and will hava no significant effect upon
the CO’s ability to make the labor
certification determination raquired
under § 655.32.

{4) The CO may change the date of
need to reflect an amended date when
delays occur in the adjudication'of the
Application for Temnporary Employment
Certification, through'na fault of the
employer; and the certification would
otherwise become valid after the initial

. date of need.

§655.35  Required depariure.

{a) Limit to worker's stay. As defined
further in DHS regulations, a temporary
labor certification shall limitthe
authorized peried of stay forany B-28
worker whose admission is based upon
it. 8 CFR 214:2{h}{13}. A foveign worker
may not remaii in the U.5. beyorid the
validity period of admission by DHS in
T1-2B statis nor beyond separation from
employtment, whichever ocours first,
absent any extension or change of such
worker's stafus or grace period pursuant
to DHS regulnations.

{b} Notice to worker. Upon
establishment of a pilot program by DHS
for registration of departure, the.
employer must notify any H-2B worket
atarting work at a job opportunity for
which the emplayer has obtained labor
certification that the H-2B worker,
when departing the U,5. by land at the
conchusion of employment as described
in paragraph (a} of thix section; must
register such departure at the place-and
in the manner prescribed by DHS. This
requirement will apply 6nly to H~2B
foreign workers entering from ports of
eniry participating in the DHS pilot
program.

§655.50 Enforcement process,

{a} Authority of the WHD
Administrator. The WHD Administrator
shall'perform all the Secretary's
investigative and enforcement functions
under secs. 1101 {a}{15HHKi}b),
103{a}{6}, and 214{c} of the INA,
pursuant to the delegation of authority
from the Soeretary of Homeland
Security to the Secretary of Labor:

{b) Conduct of investigations. The
Admiristrator, WHD, shall, either
purstant to a compliint oF otherwise;
conduct such investigations as may, in
the judgment of the Administrator, be
appropriate, and in connection
therewith, may enter and inspect such
places and such yéecords {and make
transcriptions or copies thereof);
yuestion such persons, ind gather such
information as deamed nacessary by the
Administrator to determine comphance
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regarding the matters which are the
subject of investigation.

{c} Employer cooperation/availability
of records. An employer shall at all
times cooperaie in administrative and
enforcement procesdings. An employer
being investigated shall make available

to the WHD Administrator such records.

information. persons, and places as the
Administrator desms appropriate tn
copy, transcribe, question, or inspect
Where the records are maintained ata
central tecardkeeping office, othér than
in'the place or places of employment;
such records must be made available for

inspection and copying within 72 hours

following notice from the Secretary, or
& duly authorized and designated
representative. No employer or
representative or agent of an employer
subject to the provisions of secs.
1101{a}15){H}{H](b) and 214(c) of the
INA and/or of this subpart'shall
interfere with any official of the
Department who is parforming an
investigation, inspection, or Jaw
enforeement function pursuant to 8
U.S.C.1101{a){(15)(H)({i}th) or 1184{c).
Any such interference shail be a
viofation of the lahor certification
application'and of this subpart, and the
Administrator may take such lurther
actions as the Administrator considers
appropriate, {(Faderal criminal statutes
proliibit certain interference with
Faderal officer in the performance of
official duties, 18 U.8.C. 111 and 18
U.S.C 1114}

{d) Confidentiality. The WHD
Administrator shall, to the extenit
possible under existing law, protect the
confidentiality of any persen who
provides information to.the Departinent
in confidence in the eourse of an
investigation or otherwise under this
subpart.

§659.60 Violations.

The WHD Administrator, through
invastigation, shall determine whether
an employer has—

{a) Filed a patition with ETA that
willfully misrepresents a material fact.

(b} Substantially failed to meet any of
the conditions of the labor certilication
application attested to, as listed in
§655.22, or any of the conditions of the
DHS Form 1129, Petition for a
Nonimmigrant Worker for an H~2B
warker in 8 CFR 214.2(h).

{} Misrepresented a material fact to
the State Departiment during the visa
application process,

§555.65  Remedies for violations,

(a} Upon determining that an
employer has willfully failed to pay
wages, in viclation of the attestation
required by § 653.22{e) or willfully

Tequired emplovees to pay for fees o
expenses prohibited by § 635:22(3}, or
willfully made impermissible
deductions from pay as provided in
5655.22{g), the WHD Administrator
may assess civil money penalties that
are-equal to the difference between the
amount that should have been paid and
the amount that actually was paid to
such neniminigrant(s}, not to exceed
$10,000.

{b} Upon determining that'an
employer has terminated by layoff or
atherwise any employes described in
§ 622.55(k]} of this part, within the
period described in that section, the
Administrator may assess civil money
penaltics that are pqual to the wages that
would have been earned but for the
layoff at the H-2B rate for that period,
not to exceed $10,000. No civil money
penaity shall be assessed, however, if
the employes refused the job
opportunity, or was terminated for
lfawful, job-related reasons.

{c} The Administrator may assess civil
monay penaltiss in an amount fot to
exceed $10,000 per violation for-any
substantial failure to meet the
conditions provided in the H-2D
Application for Temporery Employment
Certification or the DHS Form 1129,

Petition for a Nonimmigrant Worker for

an H-28 worker or successor form, or
any willful misrepresentation in tha
application or petition; or a failure to
cooperate with @ Department audit ot
investigation. "

{d) Substantial failure in paragraph {h}
of this section shall mean a willful
failure that constitutes a significant
deviation from the terms and conditions
of the labor condition application 'or the
DHS Form J-129, Petition fora
Nonimmigrant Worker for an H-2B
worker o successar-form.

{e} For purposes of this subpart;
“willful failure’ means a knowing
faiture or a reckless disregard with
respect to whether the condict was
contrary to sec, 214{c} of the INA, or this
subpart. See McLaughlin v Richland
Shae Co., 486 U.5. 128 {1988}; see also
Trans Werld Airlines v. Thurston, 469
.S, 111-{1985).

{I) The pravisions of this subpart
become applicable upon the date that
the employer’s labor condition
application is ceriified andfor upon the
dats employment commences,
whichever is sarlier. Tho ecmployer's
submission and signature on the labor
certification application and DHS Form
1129, Petition for a Noniminigrant
Worker for an H-2B worker ar successor
farm constitutes the emplover's
representation that the statements o
the application dre'accurate and its
acknowledgment and acceptaince ofthe

obligations of the program. The
employer's acceptance of these

‘sbligations is re-affirmed by the

employer's subsmission of the petition
{Form }-129}, supported by the labor
certification.

{g) In determininyg the amount of the
civil money. penialiy to be assessed
pursuant t¢ paragraphs (b} and {c} of
this section; the WHD Administrator
shall consider the type of violation
committéd and other relevant factors. In
determining the {evel of penalties to be
assessed, the highest penalties shall be
reserved for willfu} faihures to meet any
of the conditions of the application that
involve harm to U.S. workers, Other
factors which may be ¢onsidered
include, but are not imited to; the
following:

{1} Previvus history-of violation, ar
violations, by the employer under the
INA and this subpart, and 8 CFR'214.2;

{2} The number of U.S. or H~2B
workers employed by theemployer and
affected by the violation or violations;

{3} The gravity of the violation or
viglations;

{4) Efforts made by the smplayer in
good faith to comply with the INA and
regulatory pravisions of thissubpart and
at 8 CFR'214.2(h)

{5) The emipluyer's explanation of the
violation or violations:

{6} The employer's commitment to
Rfure compliance; and

{7} The extent to which the employer
achieved s financial gain duetothe
violation, or the potential financial loss
to the employer’s workers,

(h} Disqualificution from approval of
petitions. Where the WHD
Administrator finds a substantial failure
to mest any conditions of the
application of in a DHS Form 1~129, or
a willful misrepresentation of a naterial
fagt in an application orin « DHS Form
1-128, as those terms are defined in
§655.31, the-Administrator may
recommend that ETA dehar the
employer for a period of no fess than 1
year, and no more than 3 years.

{1} If the WHD Adminisirator finds a
violation of the provisions specified in
this'subpart, the Administrator may
impose such other administrative
remedies as the' Administrator
determines to be-appropriate, including
reinstaternent of displaced 1.S. workers,
or-other appropriats legal orequitable
remedies. If the WHD Administrator
finds that an employer has not paid
wages at the wage level spacified under
the application and required by
§655.22{e}, the Administrator may
require the employer to provide for
payiaent of such amdunts of back pay as
may bi required to comply with the
requirerments of § 655.22{e}.
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{i) The civil money penalties
determined by the WHD Administrator
to be appropriate are-due for payment
within 30 days of the assessment by the
Administrator, or upon the decision by
an administrative law judge where a
hearing is timely requested, or upon the
decision by the Secretary where review
is granted; The employer shall remit the
amount of the civil money penalty by
certified check or monsy order made
payable to the order of “Wage and Hour
Division, Labor.” The remittance shall
e delivered or mailed to the Wage and
Hour Division office in the manner
directed in the Administrator’s notice of
determination. The payment or
performance of any other remedy
prescribed by the Administrator shall
follow procedires established by the
Administrator.

{k} The Federal Civil Penaltias .
Inflation Adjustment Act of 1990, as
amenided {28 U.5.C: 2461 note), requires
thiat inflationary adjustments to civil
maoney penalties in'accordance with &
spacified cost-ol-living formuia be
made; by regulation, at least every 4
yoars,. The adjustments are {o be based
on changes in the Cansumer Prica Index
for all Urbain Consumers {CPI~U} for the
1.5. City Average for All ftems, The
adjusted amounts will be published in
the Federal Register. The amount of the
penalty in a particular case will be
baged on the amount of the penalty in
effect at the time the violation occurs

§655.70 WHD Administrator's
determination.

{a) The WHD Administrator’s
determination shall be served an the
employer by personai service or by
certified mail at the employer’s last
known address. Where service by
certified mail is not accepted by the
employer, the Adminisirator may
exercise discretion fo serve the
determination by regular mail.

{b} The WHD Administrator shall file
with the Chicf Administrative Law
Judge. U.S. Department of Labor, a copy
of the Administrator’s determination,

{c} The WHD Administrator’s written
determination shall:

{1} Set forth the determination of the
Admijnistrator and the reasen or reasons
therefore, and in the case of a finding of
violation{s) by dn emplover, prescribe
the amount of any back wages and civil
money penaities assossed and the
reason therefor,

(2) Inform the employer that a hearing
may be requested pursuant to § 655.71.
{3} Inform the employer that in the

absence of o timely request for a
hearing, received hy tha Chief
Administrative Law Judge within 15
calendar days of the date of the

determination, the determination of the
Administrator shall become final and
not appealahle.

{4) Set forth the procedure for
requesting a hearing, give the addresses.
of the Chief Administrative Law Judga
{with whom the request nust be filed)
and the representative(s} of the Solicitor
of Labor {upon whom ¢opies of'the
request must be served).

5) Where appropriate, inform the
employer that the Administrator will
'y ETA and DHS of the occurrence
of a violation by the employer.

§655.71" Request for hearing.

{a} An employer desiring review of a
determination issued-under § 635.70,
including judicial review, shalbmako'a
request for sich an administrative
hearing in wtiting to the Chief SRS
Administrative Law Judge at thé address
stated in the notice'of determination. In
such a proceeding, the Administrator
shall be the prosecuting party, and the
employer shall be the reéspondent. If
such arequest for an administrative
hearing is timaly filed; the WHD
Administrator’s determination:shall be
inoperative unless and unti} the case is
dismissed or the Administrative Liw
Judge issues an orderaffirming the
decision.

{b} No particular form is prescribed
Jor any request for hearing permitted by
this section. However, any sich request
shall:

{1)'Ba dated;

{2) Be typewritten or legibly-writien;

{3} Specify the issue or issues stated
in the notice of determination giving
rise to such request;

{4) State the specific reason or reasons
why the empsloyer believes such
dotermination-is in error;

(5) Be signed by the employer making
the request or by an authorized
represgntative of such amployer; and

{6) Include the address at which such
employer or authorized representative
desires to receive further
communications refating thereto.

{c] The raquest for such hearing must

be roceived by the Chief Administrative

Law Judge, at the address stated in the
WHD Administrator’s notice of
defermination, no later than 15 calendar
days-after the date of the determination.
An employer which fails to mest this
15-day deadline for requesting a hearing
may thareafter participate in the
praceedings only by consent of the
administrative law judge.

{d) The request may be filed in
person, by facsimily transmission, by
certified or regular mail, or hy courier
service. For the requesting employer’s
protection, il the request is by mail, it
should be by certified mail, H the

request is by facsimile transmaission; the
original of the request, signed by the
employer or avthorized representative;
shall be filed-within 10 days,

{e) Copies of the request for.a hearing
shall ba sent by the employer.or
autherized representative to the WHD
official who issued the WHD
Administrator’s notice of determination,
and to the representativals) of the
Solicitor of Labor identified in the
notice of determination.

§655.72 - Heating rules of practice.

{a) Except-as specifically provided in
this subpart, and 1o the-extent they do
not conflict with the provisions of this
subpart, the “Rules of Practice and
Procedurs for Administrative Hearings
Belore the Office of Administrative Law
Judges™ established by the Secretary at
29 CFR part 18 shallapply to
administrative proceedings under this

subpait.

{b} As'provided in the Administrative
Pracedure Act, 5 U.S.C. 556; any oral or
documentary evidence may be recaived
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Procedure
for Administrative Hearings Bafure the
Office of Administrative Law Judges (29
CFR part 18, subpart B) shall not apply,
but principles designed to ensure
produgtion of relevant and probative
evidence shall guide the admission of.
evidence. The administrative law judge
may exclude evidence which is
immaterial, irrelevant, or uriduly
Tepatitiv.

§656.73 Service of pieadings.

{a} Under this suhpart; a party may
serve any pleading or docusnent by
regular'mail. Service on a party is
complete upon mailing to the last
Xuown address. No additional time for
filing or response is authorized where
service is by mail. Inthe'interest of
expeditious proveedings, the
administrative law judge may direct the
parties.lo serve pleadings or docutnents
by & method otber than regular mail.

{b} Two copies of all pleadings-and
other-doguments in any administrative
law judge proceeding shall be served on
the attorneys for the WHD
Administrator. One copy shall be served
on the Associate Solicitor, Division of
Fair Labor Standards, Office of the
Solicitar, U.S, Department of Labor, 200
Constitution-Avenue, NW., Raom N—
2716, Washington, DC 20210, and one
copy shall beserved on the attorney
representing the Administrater in the
proceeding.

{cl. Time will be vomputed beginnisg
with the-day following service and
includes the last day of the period
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unless it is a Saturday, Sunday, or
Federally-chserved holiday, in which
case the time period includes the next
business day.

§655.74 Conduct of proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §659.71, tha Chief
Administrative Law Judge shall
promptly appoint an administrative law
judge to hear the case.

(b} The administrative Iaw judge shall
notify all parties of the date, time and
place of the hearing, All parties shali be
given at least 14 calendar days notice of
such hearing,

{c} The administrative law judge may
preseribe a schedule hy which the
parties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brict or statement shall
ba served upon each other party. Post:
hearing briefs will not be permitted
except at'the request of the
administrative law judge. When
permitted, any such brief shalt be
limited to the issue or issues specified
by the adminisirative law judge, shalf be
due within the time prescribed by the
administrative law judge, and shali be
served on each other party.

§655.75 Decision and order of
administrative law judge.

(a) The administrative law judge shall
issue a decision. If any party desires
review of the decision, including
judicial review, a petition for
Administrative Review Board (Board)
review thereo{ shall be filed as provided
in-§ 653.76. If a petition for review is
filed, the decision of the administrative
law judge shall be inoperative unless
and until the Board issues an order.
affirming the decision, or unless and
until 30 calendar days hiave passed after
the Board’s receipt of the petition for
review and the Board has not issued
notice io the parties that the Board will
review the administrative law judge's
decision.

{b) The decision of the administrative
law judge shall include a statement of
findings und conclusions, with reasons
and basis therefare, upon each material
issue presented on the record. The
decision shall also include an
appropriate order which may affirm,
deny, reverse, or modify, in whole or'in
pazt, the determination of the
Administrator, WHD; the reason or
reasons for such order shall be stated in
the decision.

{c} In the event that the WHD
Administrator assesses back wages for
wage violation(s} of § 655.22{¢), (g}, or {j)
based upon 2 PWD obtained hy the
Administrator from OFLC during the

investigation and the administrative law
judge determinos that the
Administrator's request was not
warranted, the administrative law judge
shall remand the matter to the
Administrator for further proceédings
on the Administrator’s determination, If
there is no such determination and
remand by the administrative law judge,
the administrative law judge shall
accept as final and accurate the wage
determination obtained from OFLC or,
in the event the employer filed a timely
appeal under §635.11. the final wage
determination resulting from that
process. Under no circumstances shall
the administrative law judge determine
the validity of the wage determination
ar require submission into evidence or
disclosure of source data or the names
of establishments centacted in
developing the survey which is the hasis
for the PWD.

{d) The administrative law judge shalt
not render determinations as to the
legality of a regulatary provision or the
constitutionality of a statutory
provision.

{e} The decision shall be served on all
parties in person or by certified or
regular mail,

§555.76 Appeal of administrative law
judge decision:

{a) The WHD Administrator or an
employer desiring review of the
decision and order of an administrative
faw judge. including judicial review,
shall petition the Department's
Adininistrative Review Board {Board} to
review the decision and order. To be
effective, such petition shall be received
by the Board within 30 calendar days of
the date of the decision and order.
Copies of the petition shall ha served on
all parties and on the administrative jaw
judge.

{h} Nov particular form is prescribed
far any pistition for.the Board's review
permitted by this subpart. However, any
such petition shall;

{1} Be datad;

{2) Be typewritten or legibly written:
{3} Specify the issuc or issues stated
in the administrative law judge decision

and order giving rise to such petition;

{4} State the specific reason or reasons
why the party petitioning for review
hehieves such decision and order are tni
error;

{5) Be signed by the party filing the
petition or by an authorized
representative of such party;

{6} Include the address at which such
party or authorized representative
desires to receive further
communications relating therets; and

{7) Attach copies of the administrative
faw judge’s decision and order, and any

other record documents which would
assist the Board in determining whether
review is warranted,

{c} Wheriever the Bourd determines to
review the decision and order of an
administrative law judge; a notice of the
Board’s determinaticn shall be served
upon the administrative law judge,
upon the Office of Administrativé Law
judges, and upon all parties to the
proceeding within 30 calendar days
after the Board's recaipt of the petition
for review. If tho Board. deterniines that
it will raview the decision 4nd order,
the order shall be inoperative unless
and until the Board issuss-an osder
affirming the decision and arder.

{d} Upon receipt of the Board’s notice,
the Office of Administrative Law Judges
shall within 15 calendar days forward
the complete hearing record ta the
Board.

{#) The Board's notice shall specify:

{1} The issue or issu#s fo be reviewed:

{2} The form in'which submissions
shall be made by the parties (e.g.,
briefs); and

{3} The time within-which such
submissions shall be made.

{f) All documents submitted ta the
Board shall be filed with the
Administrative Review Board, U.5.
Department of Labor; 200 Constitutiosn
Avenue, NW_, Room §-5220,
Washington, DC 20210, An uriginal and
fwp copies of all documents shall be
filed. Documents are not deemed filed
with the Board until actually received
by tha Board. All documients; including
documents filed by mail, shall be
received by the Board:either on or
before the due date,

{g) Copies of all documents filed with
the Board shali be served upon-ail other
parties involved in the proceeding.

{h) The Board’s final decision s%lall he
served upon ali parties and the
administrative law judge.

§655.80 Notice {0 OFLC and DHS.

{a) The WHD Adsministrator shall, as
appropriate, notify DHS and OFLC of
the final determination of a violation
and recormend that DHS not approve
petitions filed by an employer. The
Administrator’'s notification will
address the type of violation comnittad
by the employer and the appropriate
statutory period for disgualification of
the employer from approval of petitions.

(b ’l‘ge Administrator shall notify
DHS and OFLC upon the earliest of the
{ollgwing events:

{1) Where the Administrator
determines that thero is a basis fora
finding of viclation by an employer, and
no timely request for hearing is made;

or
(2} Where; after a hearing, the
administrative Jaw judge issues a
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decision and order finding a violation
hy an employer, and no timely petition
for review is filed with the Department’s
Administrative Review Board {Board);
or

{3) Whera a timely petition for review
is filed from an administrative law
judge’s decision finding a violation and
the Board sither declines within 30 days
to entertain the appeal, or reviews and
affirms the administrative law judge’s
determination; or

{4} Where the administrative law
judge finds that there was no violation
by an employer, and the Board, upon
review, issuas a decision holding that a
violation was committed by an
employer.
4. Amend §655.715 by adding a
definition for the “Center Director™ to
read as follows:

§655.715 Definitions.
A x x xox

Center Director means the Department
official to whom the Administrator has
delsgated his authority for purposes of
NPC operations and [unctions.
=

* * *

5. Amend § 655.731 by revising
paragraphs (#){2} introductory text,
{a){2){it), (b}3){iii){A), and {d}{z2) end {3}
to read as follows:

§655.731 What is the first LCA
requirement regarding wages?
s ek * .

Ayt x e

{2} The prevailing wage for the
oecupational classification in the area of
intended employment must he
determined as of the time of filing the:
application. The employer shall base the
prevailing wage on the best information
availahle as of the time of filing the
application, Except as providad in this
section, the employer is not required to
use any specific methodology to
determine the prevailing wape and may
utilize a wage obtained from an OFLC
NPC [OES}, an independent
«uthoritative saurce, or other legitimate
sources of wage data. One of the
following sources shall be used to
establish the prevailing wage:
% ok

{i1} Tf the job opportunity is in an
occupation which is not covered by
paragraph {a}(2}{i) of this section, thi
prevailing wage shall he the arithmetic
mean of the wages of workers similarly
employed, except that the prevailing
wage shall be the median when
provided by paragraphs {z ii}{A);
(B)3)EHINEN2), and (B)ANLBHCH2) of
this section. The provailing wage rate
shall he hased on the hest information
available, The following prevailing wage
sources may be used:

(A} OFLC National Processinig Center
{NPC) determination. Prior to January 1,
2010, the SWA having jurisdiction over
the area of intendsd employment shall
continue to receive and process
prevailing wage determination requests,
but shall do so in accordance with these
régulatory provisions and Department
guidance. On.or after Jannary 1, 2010,
the NPC shall réceive and process
prevailing wage determination requests
in accordance with these regulations
and with Department guidance. Upon
receipt of a written request for a PWD
on or after January 1, 2010, the NPC will
determine whether the occupation is
coverad by a collective bargaining
agreement which was negotiated at arms
iength, and, if not, determine the
arithmetic mean of wages of workers
similarly employed in the ares of
intended employment. The wage
compenent of the Bureau of Labor
Statistics Occupational Employment
Statistics survey shall be used 1o
determine the arithmetic mean. unless
the employer provides an acceptable
survey. The NPC shall determine the
wage in accordance with secs, 212{n}
and 212{1} of the INA. If an acceptable
employer-pravided wage survey
provides a median and does not provide
an arithmetic mean, the median shall he
the prevailing wage applicablé to the
employer’s job opportunity. In making a
PWD, the Chicaga NPC will follow 20
CFR 656.40 and other administrative
guidelines or regulations issued by ETA.
The Chicage NPC shall specify the
validity period of the FWD, which inno
event shall be for less then 90-days or
more than 1 year from the date of the
determination.

{1} An employer who cheosss to
utilize an NPC PWD shall file the labor
condition application within the
validity period of the prevailing wage as
specified in the PWD. Anv emplover
desiring review of an NPC PWD,
including judicial review, shall follow
the appeal procedures at 20 CFR 656.4T.
Emiployers which chalfenge an NPC
PWD under 20 CFR 656,41 must obtain
a ruling prior to filing an LCA, In any
challenge, the Department and the NPC
shall not divulge any employer wage
data collected under the promise of
confidentiality. Once an emplayer
obtains a PWD from the NPC and files
an LCA supperted by that PWD, the
employer is deemed to have accepted
the PWD {as io the amaunt of the wage}
and therealter may not contest the
legitimacy of the PWD by filing an
appeal with the CO {see 20 CFR 856.41}
of in an investigation or enforcement
action,

{2} If the amployer is unable to wait
for the NPC to produce the requestad

provailing wage for the cccupation in
questicis, or for the CO and/or the
BALCA to issue a decision, the
employer may roly on other legitiniate
sources of available wage information as
set forth in paragraphs (a)(2)(i1}{B) and
{C} of this section. If the employer later
discovers, upon receipt of the PWID from
the NPC, that the information relied
upon produced a wage below the final
PWD and the employer was paying the
NPC-determined wape, no wage
violation will e foind if the employer
retroactively compensates the H-2B
nonimmigrant(s] for the difference
hetween wage paid and the prevailing
wage, within 30 days of the employer’s
recoipt of the PWD, .

{3} In all situations where the
employer obtains the PWD from the
NPC, the Dapartment will- deem that
PWD as correct as to the amount of the
wage. Nevertheless, the employer must
maintain-a copy of the NPCFWD. A
complaint alleging inaccuracy of an
NPC PWD, in such cases, will not be
investigated.

{B} An independent authaoritative
source, The omployer may use an
independent authoritative wage source
i Heu of an NFC PWD. The
independent authoritative source survey
must meet all the criteria set forth in
paragraph {h)(3){iii}{B) of this section.
* *

* * *

(A} A copy of the prevailing wage
finding from the NPC for the occupation
within the area of intended

employment.

P

T
(d) w.ow oW

{2} In the event the Administrator
obtains a prevailing wage from ETA
pursuant to paragraph {(d){1) of this
section, and the employer desires
review, including judicial review, the
employer shall challenge the ETA
prevailing wage only by [iling a request
tar review uoder § 65641 of this chapter
within 30 days of the emplover's receipt
of the PWD from the Administrator: If
the requast is timely filed, the decision
of OFLC is suspended uritil the Center
Director issues a determination on the
employer's appeal. If the employer
desires review, including judicial
review, of the decision of the NPC
Ganter Director, the employer shall
make a request for review of the
determination by the Board of Alien
Labor Certification Appeals (BALCGA)
under § 636.41{e} of this chapter within
30 days of the receipt of the decision of
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the Center Director. If a request for
review is timely filed with the BALCA,
the determination by the Center Director
is suspended until the BALCA issucs a
determination on the employer’s appeal.
In any challenge to the wage
determination, neither ETA nor the NPC
shall divulge any employer wage data
collected under the promise of
canfidentiality,

(i) Where an employer timely
chailenges an OFLC PWD obtained by
the Administrator, the 30-day .
investigative-period shall be suspendead
until the employer obtains a final ruling.
Upon such'a final ruling, the
investigation sand any subsequent
enforcement proceeding shall continue,
with the PWD as determined by the
BALCA serving as the conclusive
determination for all purposes,

{ii} {Reserved] R

{3) For purposes of this paragraph (d},
OFLC may consuht with the NPC to
ascertain the prevailing wage applicable
under the circumstances of the
particular complaint.

@ 6. Amend §655.1102 to add the
definition of “Office of Foreign Labor
Certification {OFLCY" ta read as follows:

§655.1102 What are the definitions of
terms ihat are used in these reégulations?
£k x5 % x

Office of Foreign Labor Certification
{OFLC) means the organizational
component within the ETA that
provides national leadership and policy
guidaica and develops regulations and
procedures to carry out the
responsibilities of the Secretary of Labor
under the INA concerning foreign
workers seeking admission to the
United States.

« « * " *

& 7. Amend § 655.1112 by revising
paragraph {c}{2} to read as follows:

§655.1112  Element H—What does "na
adverse eifect on wages and working
conditions” mean?

sow o x s

fc}r * *

{2) Determination of prevailing wage
for H-1C purposes. In the absence of
collectively bargained wage rates, the
National Processing Center (NPG)
having jurisdiction as determined by
QFLC shall determine the prevailing
wage for similarly employed nurses in
the gaographie area in sccordance with
administrative guidelines issued by ETA
for prevailing wage determination
requests submitted on or after the
effective date of these regulations.

{i} Prior to 1he effective date of these
regulations, the SWA having
jurisdiction over the area of intended
employment shall continue to receive

and process pravailing wage
determination requests in accordance
with the regulatory provisions and
Department guidanca in effect prior to
January 1, 2009, On orafter the eifective
date of these regulativns, the NPC shall
receive and process prevailirig wags
determination tequests in accordance
with these regulations and with
Department guidance, A facility seeking
to defermine the prevailing wage must
Tequest a prevailing wage determination
from the NPC having jurisdiction for
providing the prevailing wage over the
proposed area of intended employment
nat more than 90 days prior fo tha date
the attestation. is submitted to the
Department, The NPC muit enter its
wage deterniination on the form it uses
and return the form with its
endorsement to the-employer, Once a
facility obtains a prevailing wage
determination from thia NPC and files an
attestation supported by that prevailing
wage determination, the facility shall be
deemed to have accepted the pravailing
wage determination as accurate and
apprapriate {as to both the oacupational
classification and the wage rate} and
thereafter shall not contest the
legitimacy of that prevailing wage
determination in an investigation or

caforcement action pirsuant to suhpart

M of this part,

{ii) A facility may challenge the
prevailing wage determination with the
NPC having provided such
determication according to
administrative guidelines issued by
ETA, but. must obtaii a final miing prior
to filing an attestation.

X e+ K

PART 656—LABOR CERTIFICATION
PROCESS FOR PERMANENT
EMPLOYMENT OF ALIENS INTHE
UNITED STATES

@ & The authority citation for part 656

is revised to read as follows:

Authority: 8 U.8.C. 1182(){5}{A),

122, Public Law 101-648, 109
nd Title [V, Public Law 103277,
112 Stat; 2661.

@ 9. Amiend § 656.3 by revising the
definitions of “Prevailing wage
determination (PWD)}" and “State
Workforce Agency (SWA}” to read as
follows;

§658,3  Definitions, for purposes of this
part; of terms used in this part.
* PR P

Prevailing wage determination (PWD)
means the prevailing wage provided or
approved by an OFLC National
Processing Center {NPC), int accordanice
with OFLC guidance governing foreign
labar certification programs. This

includes PWI requests processed for
purposes of employer petitions filed
with DHS under Schedule A or for
sheepherders.
o wl W e s :
State Workforce Agenioy (SWAJ;
formerty known as State Employmsnt
Security Agency {SESA}); means the
stats agency that receives funds under
the Wagner-Feyser Act to provide
employment-refated services to U.S.
workers and employers and/or
administers the public labor exchange
delivered through the state’s ongsstop
delivery system in accordance with the
‘Wagner-Peyser-Act.

* *® * " *

§656.15 [Amenided]

& 10, Amend § 656.15:

a. By removing the words “in
duplicate;” from paragraph {a);and

@ b. By removing paragraph {(fland
redosignating paragraph {g} 45 paragtaph
(HE

= 11. Amerid § 656,40 by revising
paragraphs {a), (b} introductory text, {c},
{g). (1) and (i} to read as follows:

§656.40: Determination of prevailing wage
tar fabor certification purpases.

{a} Application pracess. The employer
must request 8 PWD from the NPC, on
o form ot in 1 manner prescribed by
QFLC. Prior to fanuary 1, 2010, the
SWA having jurisdiction over the area
of intended employment shall continue
to Teceive and process pravailing wage
determination reéquests in accordance
with the regulatory pravisions and
Department guidance in effect prior to
Jaruary 1, 2009, Onor after January 1.

2010, the NPC shall receive and process

prevailing wage determination requests
in accordance with these regulations
and with Department guidance. The
NPG will provide the employer with an
appropiiste prevailing wage rate. The
NPC shall determine thé wage in
dccordande with sec: 212{t) of the INA.
Unless the employer chodses to appeal
the center's PWD under § 658.:41(a) of
this part, it files the Application for
Permanent Employment Certification
either electronicaily ar by niail with the
processing center of jurisdiction and
maintains the PWD in its files. The
datermination shall be submitted to the
CO, if requested.

(b} Determinations. The National
Processing Cenier will determine the
apprapriate prevailing wage as follows:
P

{c} Validity Period: The National
Frocessing Center must specify the
validity period of the prevailing wage,

- which in no event may be less than 80

days or mors than 1 vear from the
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determination date. To use a prevailing
wage rate provided by the NPG,
employers must file their applications
or begin the recruitmont period required
by §§656.17(e} or 656.21 of this part
within the validity period specified by
the NPC.

o s x o x

(g} Emplayer-provided wage
informatian. (1) if the job opportunity is
nat covered by a CBA, or by a
professional sports league's rules ot
regulations, the NPC will consider wage
information provided by the employer
in making a PWD. An employer survey
can be subimitted either initially or after
NPC issuance of « PWD derived frony
the OES survey. In the latter situation,
the new employer survey submission
will be deemed a new PWD request:

{2} In each case where the employer
submits a survey or other wage data for
which it seeks acceptance, the employer
must provide the NPC with enough
information about the strvey
methodnlogy. inchuding such items as
sample size'and source, sampls
selection procedures, and survey job
descriptions, to allew the:NPC to maks
a determination about the adequacy of
the data provided and validity of the
statistical methodalogy used in
conducting the survey in aceordance
with guidance issved by the OFLC
nationtal office. .

{3} The survey submitted to the NPC
must be based upon recently collegted
data.

(i) A-published survay must have
been published within 24 months of the
date of submission to the NPC, must be
the most current edition of the survey,
and the data upon which the survey is
based must Have been collected within
24 months of the publication date of the
survey.

(i1} A survey conducted by the
employer must be hased on data
collected within 24 months of the date
it is submitted to the NPC,

{4} i the employer-provided survey is
found not to be acceptable, the NPC will
inform the employer in writing of the
reasons the survey was not-accepted.

{5) The employer, after receiving
notification that the survey it provided

for NPC consideration is ot acceptable,
may file supplemental information as
provided by paragraph {h} of this
ssction, file a new request for a PWD, or
am;.ea[ under § 656.41.

(h} Submittal of suppleinental
information by emplayer. (1) If the
employer disagrees with the skill level
assigned to its job opportunity, or if the
NPE informs the employer its survey is
not acceptable, or if there are other
legitimate bases for such a review; the
employer may submit supplemental
information to the NPG:

{2} The NPC will consider.ons
supplemental submission abiout the
amployer’s survey or the skill level the
NPC assigned to the job apportunity or
any other legitimate basis for the
employer to. request such a review. If the
NPC'does not aceept the employsr's
survey after considering the
supplemental information, oraffirms its
delermination concerning the skill level,
it will inform the emplaoyer of the
reasons for its decision. -

{3) The employer may thén apply for
a new wagi determination or appeal
under § 656,41 ol this part.

{i} Frequent users. The Secretary will
issue guidarice regarding the process hy
which employers may obtain a wage
determination to apply to a subsequent
application, when the wage is for the
same occupation, skill level, and area of
intended employment. In io case may
the wage rate the employer provides the
NPC be lower than the highest wage
required by any applicable Federal,
State, orlocal law,

{ii) {Reserved]

o % %k

& 12. Revise § 656,41 1o read as follows:

§856.41 Review of prevailing wage
determinations.

(a) Revieiv of NPC PWD. Any
employer desiring raview of a PWIY
made by d CO must make a request for
such review within 30 days of tha date
from when the PWD was issued: The
requiest for review must be sent to the

director of the NPC that issued the PWD'

withiri 30.days of the date of the PWD;
clearly idontify the PWD from which
review is sought; set ferth the particular

groundx for the request; and inctude all
the materials pertaining to the PWD
submitted to the NPC up to the date'of
the PWD received from the NPC.

{b) Processing of requiest by NPC.
Upon the receipt of a request for review,
the NPC will review the employer's
request and accompanying
documentatibn; and add any material
thiif may have bean oniitted by the
employsr, inclading any material the
NPC sent the employer up to the date of
the PWD,

{c} Review on the record. The director
will raview the PWD solely on the basis
upan which the PWD was made aud,;
upon therequest for review, may either
affirm or modify the PWD:

{d} Request for review by BALCA. Any
employer desiring review of the
director's detormination must make a
request for review hy the BALCA within
30 days of the date of the Diréctor’s
decision:

{1) Th# request for révicw, staternents,
briefs, and other submissions of the
parties and amicus.curiae must contain
only legal arguments and only such
evidance that was withij the record
upon: which tha director made his/her
affirmation of the PWD,

{2) The reguest for review must be i
writing and addressed to the director of
the NPC making the determination.
Upon receipt of a request fora teview,
the director will assemble an indexed
appeal file in reverse chronological
order; with the index on top followed by
the miost recent document.

{3) The director will send'the Appeal
File to the Office of Administiative Law
Judges, BALGA. The BALCA handles
the appeals i accordance with
§§656.26'and 656.27.

Signed in Washingtan, DG, this 12th day of
December, 2008,

Brent R, Orrell,

Deputy Assistant Secrolgry, Empioyment and
Training Administration.

Alexander J. Passuiiting,

Acting Administritor; Wage and Howur
Division, Employmeni Standords
Adnuinistration,

IFR Doc. E8-20993 Filed 12-18-08:8:43 am}
BILUNG CODE 4510-FP-¢
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LOUISIANA WORKFORCE

MARCH 10, 2015:
**7 MEN
**WORKED 1PM - 6PM
**CLEANED {NSIDE OF PLANT {APPROX. 2 HOURS)
**PEELED CRAWFISH (APPROX. 3 HOURS)
**19.8 LBS PEELED = .94 LBS EACH PER HOUR
**CRAWFISH PEELED WERE LARGE iN SIZE

**APPEARS TO BE DIFFICULT FOR WORKER'S TO PEEL CRAWFISH EFFICIENTLY DUE TO THE SIZE OF THEIR HAND S
**LOTS OF SHELLS FOUND IN CRAWFISH MEAT

MARCH 11, 2015:
**7 MEN
**WORKED 3PM - 7PM
**PEELED CRAWFISH {APPROX 4 HOURS)
**42.7 LBS PEELED = 1.52 1BS EACH PER HOUR
**CRAWFISH PEELED WERE LARGE IN SIZE

**WORKER'S ARE A LITTLE FASTER THAN YESTERDAY, BUT STILL NOT REACHING 3 LBS PER HOUR, WHICH 1S NEE 7 ££°D)
YORKER STATED, " L WOULD R4 BE N JAIL THAN PEEL CRAWFISH."
NOTIFIED WARDEN, BRADY STOUTES, AND WORKER WAS ELIMINATED FROM WORK DETAIL

“ONE

MARCH 12, 2015:

**6 MEN (1 WORKER WHO STATED HE WOULD RATHER BE IN JAIL WAS ELIMINATED FROM WORK DETAIL)
**WORKED 3PM-6PM

**CONTINUED TRAINING

MARCH 17, 2015:

**#5 MEN (1 WORKER REMOVED FROM DETAIL BY PRISON}
**WORKED 3PM-6PM

**GRADED CRAWFISH

MARCH 18, 2015:
**5 MEN
**WORKED 3PM-6PM
**PEELED CRAWFISH
**CRAWFISH WERE SMALL SIZE PEELING CRAWFISH
**14.8 LBS PEELED= 1,18 LBS EACH PER HOUR

MARCH 19, 2015:
**5 MEN
**WORKED 3PM-6PM
**PEELED CRAWFISH
**CRAWFISH WERE SMALL SIZE PEELING CRAWFISH
**14.2 LBS PEELED= 1.13 LBS EACH PER HOUR
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Food and Drug Administration
Siiver Bpring, MO 208¢

JUL 30 205

The Honorable David Vitter

Chairman

Commitiee on Small Business and Entreprencurship
United States Senate

Washington, D.C. 20510-6350

Dear Mr. Chairman:

Thank vou for providing the opportunity for the Food and Drug Administration (FDJA or the
Agency) to testify at the May 6, 2015, hearing before the Comumittee on Small Business and
Entreprencurship, entitled “Impact of Federal Labor and Safety Laws on the U.S, Seafood
Industry.” This letter provides responses for the record to questions posed by Committee
Members, which we received on May 21, 2013,

If you have further questions, please let us know,
Sincerely,
= e
,/tﬁ»wn e 7 /mwm
e
Tor Thomas A. Kraus

Assoctate Commissioner
for Legislation

ce: The Honorable Jeanne Shaheen
Ranking Member
Commiltee on Small Business and Entreprencurship
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The Honorable David Vitter

In Dr. Strain’s testimony, he mentioned that some chemicals on imported seafood are
banned in the United States. During the hearing the concept of parity between domestic
requirements and foreign quality standards was discussed at length.

Dr. Strain brought up several examples of imported crawfish that contain chemicals that
would not be allowed in the UUS. When we know that countries, who have different
chemical safety laws and standards for food, are exporting seafood to cur shores, why is
there no greunds for a presumptive denial of entry based on this knowledge?

As we explain in further detail below, FDA does have the authority to prevent the importation
of products that are not in compliance with 118, standards and requirements. With regard to all
tmported food, it is the importer’s responsibility to offer for entry into the United States product
that is fully compliant with all applicable U.S. laws. Under the seafood Hazard Analysis
Critical Control Point (HACCP) regulation, HACCP controls are required for both domestic and
foreign processors of fish and fishery products. Additionally, the regulation requires that U.S.
importers take certain steps to verify that their foreign suppliers mect the requirements of the
regulation. Inrecent years, the Agency has significantly increased the number of inspections of
foreign food manufacturers.

In addition, the Agency has conducted foreign country assessments 1o evaluate the country’s
faws for, and implementation of, good aquaculture practices. Specifically, FDA evaluates the
country’s controls, including licensing and permitting, inspections, and training programs for
aquaculture products. FDA uses the information from country assessments to better target
surveillance sampling of imported aguaculture products, inform its planning of foreign seafood
HACCP inspections, provide additional evidence for potential regulatory actions, and improve
collaboration with foreign government and industry contacts to achieve better compliance with
FDA’s regulatory requirements. For example, the country assessments for China in 2006, Chile
in 2009," and India in 2010 resulted in increased sampling and testing for aquaculture products
from these countries (e.g., cel from China, salmon from Chile, and shrimp from India}.

FDA screens 100 percent of import entries electronically, and a suhset of those are physically
inspected at varying rates, depending on the potential risk associated with them. If the product
appears to be adulterated or misbranded, based on examination or other information, such as
prior history of the product, manufacturer, or country, FDA will give notice advising the owner
or consignee of the appearance of a violation under the Federal Food, Drug, and Cosmetic Act
and the right to provide testimony or evidence to rebut the appearance of the violation. For
example, i an import entry of seafood is detained due to a detection of a chemical residue such
as chloramphenicol, the importer can send a sample of the imported lot to a private laboratory to
determine if that residue is present. An FDA scientist then reviews the private laboratory
finding 1o confirm that the analysis is valid. Ifthe product is ultimately refused admission, it
must be destroyed, unless it is exported by the owner or consignee within 90 days of the date of

' Dr. Selomon’s wrinien testimony from May 6, 2015, incorrectly stated that the country assessment for Chile was in

2008,
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the notice of refusal,

When FDDA has sufficient evidence to indicate that future entries of a particular product offered
for import into the United States may appear violative, FDA may place the foreign processor or
the specific product on an import alert. Import alerts inform FDA field staff that the Agency has
sufficient evidence to detain, without physical examination, future shipments of an imported
product, and such shipments may be refused admission into United States commerce. To obtain
release of such produet, the responsible party, the importer, would need to submit or provide
sufficient evidence to FDA that the product is in compliance with U.S. requirements. When
FDA has evidence of a systemic pattern of violations within a country, FDA may use a couniry-
wide import alert to address the violations. For example, FDA imposed a country-wide import
alert on all farm-raised catfish, basa, shrimp, dace, and eel from China in June 2007, due to the
presence of unapproved animal drugs and/or unsafe food additives, such as malachite green.
Shipments of products covered by the import alert may be detained, without physical
examination, at the time they are offered for import into U.S. commerce. The shipments can be
released by FDA after evidence is provided to overcome the appearance that the products are
violative. As another example, the Agency has two import alerts related to chloramphenicol in
aquacuiture products: Import Alert 16-127 relates to crustaceans containing chloramphenicol,
and Import Alert 16-124 relates to the use of unapproved new animal drugs in aquacuiture
seafood products.

The Honorable Jeanne Shaheen

As [ mentioned, 1 am very concerned about the new USDA program being set up to
inspect catfish separately from all other seafood.

Once USDA’s catfish inspection program is finalized, that agency estimates it will cost
around $14 million a year to operate. Is that comparable to the typical annual cost to the
taxpayer of the inspection of catfish under FDA jurisdiction?

In Fiscal Year 2014, FDA estimates that we expended $1.97 million on the catfish inspection
program. This cost includes the following operational activities: domestic inspections,
investigations, sample collections, and sample analyses, as well as import investigations, field
exams, sample collections, sample analyses, and label reviews. This estimate is not a full
Agency eost, as it does not inchude costs for the Center for Food Safety and Applied Nutrition (¢
conduct various activitics such as foreign country assessments, compliance reviews, or
participation in international meetings, which are not limited to catfish,

We are aware that the 2011 GAO Report, “Seafood Safety: Responsibility for Inspecting
Catfish Should Not Be Assigned to USDA,” cites an estimate of “less than $700,000 annually™
spent by FDA, It should be noted that this estimate reflected only the inspection of catfish
processing facilities and did not include the other operational costs identified in the current
calculation.

We are not aware of the specifies of the proposed USDA program cost estimates, which may
include activities outside the scope of FDA inspection/sampling activities and our associated
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costs.
The Honorable Mazie Hirong

Regarding data collection for seafood safety guidelines and regulations—As you probably
know, seafood is inportant in Hawaii. It is estimated that in Hawaii, we consume more
than twao times the national average of seafood per person, which includes the
consumption of raw fish. Seafood is deeply ingrained in the way of life and culture of our
island state, from fishermen to consumers, we have a supply chain with checks and
balances for fresh, safe and quality seafood landed in Hawaii,

1 appreciate that seafood regulation is no easy undertaking for the FDA. Can you explain
how FDA gathers and collects data as part of promulgating guidelines and regulations on
seafood safety? Does FDA work with the domestic fishing industry and state health
departments in promulgating seafeod safety guidance/regulations particularly as it refates
to the consumption of raw domestic seafood?

By way of background, federal regulations are governed by the Administrative Procedure Act.
Once an ageney decides that a regulatory action is necessary or appropriate, it develops and
typically publishes a proposed rule in the Federal Register, soliciting comments from the public
(including academia, industry, and state counterparts) on the regulatory proposal. After the
agency considers this public feedback and makes changes where appropriate, it then publishes a
{inal rule in the Federal Register with a specific date upon which the rule becomes effective and
enforceable. Tn issuing a {inal rule, the agency must describe and respond to the public
comments it received.

In developing the seafood HACCP regulation, FDA relied on data conypiled by the Centers for
Disease Control and Prevention (CDC) in its Foodborne Disease Surveillance System as reported
{romn state and local health authorities as well as on research conducted hy FDA, the National
Qceanic and Atmospheric Administration (NOAA), the Environmental Protection Agency
(EPA). and others. That data was used both to produce information that would provide a better
understanding of the toxins, bacteria, chemical contaminants, and other phenomena, and to
provide a basis for developing more advanced types of controls for them. FDA also relied on its
own risk assessment and on the conclusions of the 1991 National Academy of Sciences’ Tnstitute
of Medicine report emtitled “Seafood Safety.”

FDA guidance documents are developed and issued in accordance with FDDA’s good guidance
practices (GGPs). The way the Agency gathers information and collects data depends on the
level of the guidance document. With regard to seafood, FDA maintains the Fish and Fishery
Products Hazards and Controls Guidance {the Hazard Guide). which is intended to assist

prov ts of fish and fishery products in the development of their HACCP plans, which are
required by FDA's sealood HACCP regulation. The Hazard Guide was designed to address both
species (type of fish) and processing (raw, cooked, time/temperature)-related hazards using the
most up-to-date scientific data and infonmation regarding industry practices, Supporting
documentation is referenced at the end of each chapter within the Hazard Guide. Process
fish and fishery products will find information in the guidance that will help them identify

s of
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hazards that are associated with their products and help them formulate control strategies. The
guidance is also intended 10 serve as a tool to be used by federal and state regulatory officials in
the evaluation of HACCP plans for fish and fishery products.

in developing the fourth edition of the Hazard Guide, the Agency reviewed comments received
on the third edition of the guide and revised it as appropriate, in accordance with GGPs. FDA
also reviewed fliness and outbreak data from CDC, inspection data from FDA’s Office of
Regulatory A . and any new scientific literature before modifying the guide. As deseribed
above, FIA also works with seafood industry members 1o better understand common practices
in order o a with scientific data reviews that help ensure that the most up-to-date and
scientifically sound controls are used to mitigate hazards reasonably likely to occur.

FDA works closely with state and local officials as well as with industry to ensure the safety of
seafood. As one example, the National Shelifish Sanitation Program {NSSP} is a federal/state
cooperative program recoghized by FDA and the Interstate Shejlfish Sanitation Conference for
the sanitary control of shellfish produced and sold for human consumption. The purpose of the
NSSP is to promote and improve the sanitation of shellfish moviog in interstate commerce
through federal/state cooperation and uniformity of state sheilfish programs. Participants in the
NSSP include agencies from sheltfish producing and non-producing states, FDA, EPA, NOAA,
and the shellfish industry.
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Senate Small Business Committee
May 6, 2015 Hearing

Questions for the Record for Assistant Secretary of Employment and Training, Portia Wu

Questions and Answers
Questions from:

Senator David Vitter

During the hearing we discussed in detail the requirements placed on utilizers of the H-2B visa
program. Mr. Randol addressed several concerns about the program, including the requirement
o pay workers when a work season is cut short by natural occurrences (hurricanes, droughts,
efe.) and the requirenient that workers be paid the same, regardiess of work output or
productivity. These rules do not seem to be workable in the real world:

1. Please elaborate on the statutory basis that the Department of Labor has based
these requirements on.

Response: The Immigration and Nationality Act (INA) permits the importation of foreign
workers for the H-2B program only “if unemployed persons capable of performing such service
or labor cannot be found in this country.” 8 U.S.C. 1101(a)(15)(H)(ii}(b). Under Department of
Homeland Security (DHS) regulations, a petition for temporary employment filed with DHS
must be accompanied by an approved temporary labor certification from the Department of
Labor (DOL), which serves as DOL’s advice to DHS regarding whether a qualified U.S. worker
is available to fill the employer’s job opportunity and whether a foreign worker’s employment in
the job opportunity will adversely affect the wages or working conditions of similarly employed
U.S. workers. See, e.g., 8 CFR 214.2(h)(6)(ili)(A).

2. Further, please claborate on the statutory basis utilized by the Department of Labor
for all changes to the H-2B program, and private wage survey use, with account
taken for the recent court decision.

Response: The new joint DHS-DOL H-2B regulations provide interprétatinns of the statutory
requirement in 8 U.S.C. 1101(a)(15)H)(i1)(b), consistent with the DHS regulations at § CFR
214.2(h)(6)(iD(A) & (D).

Senator Jeanne Shaheen

1 recognize that there is a need for comprehensive veform of our temporary work visa programs,
to beifer suit businesses’ needs and protect both American and foreign workers. I was
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disappointed that the House of Representatives failed 1o take up the Senate-passed immigration
reform legislation last Congress, which would have implemented many much-needed reforms.
Without such a comprehensive strategy, I appreciate the difficult position the Department is in
with regards to the specific regulations governing the H-2B program.

1. Can you explain how the H-2B Wage Final Rule issued on April 29th by the
Department weighs the legitimate need for temporary foreign workers with the need to
protect wages of U.S. workers?

Response: The H-2B Wage Final Rule is intended to ensure both that employers” legitimate
needs for temporary foreign workers are met, and that the requirement to protect the wages of
U.S. workers is fulfilled. The Wage Final Rule continues the use of the Occupational
Employment Statistics (OES) survey mean wage as the indicator of the prevailing wage, which
protects the wages of American and foreign workers. At the same time, the Rule also includes
flexibility for employers by permitting narrow use of employer-provided surveys in limited
circumstances, including the use of state-conducted surveys, consistent with court rulings on
these issues.

2. What measures has the Department taken to ensure that these regulations will survive
potential legal challenges to the rules, given the history of legal challenges that H-2B
regulations have faced, and ensure that businesses utilizing the H2B program have
certainty in the program?

Response:

We have considered and taken into account past decisions in promulgating the rule. Specifically,
issuing the rule jointly with DHS addresses legal challenges to DOL’s authority to independentty
issue regulations. However, as revealed by cases that have already been filed against the 2015
H-2B regulations, the Departments cannot guarantee that challengers will not attempt to have the
two regulations struck down.

3. How will the interim rule protect temporary workers in the H-2B program from labor
exploitation, including forced labor and human trafficking?

Response: In the 2015 Interim Final Rule (IFR), the Departments implemented some crucial
reforms to prevent worker exploitation, unfair treatment and human trafficking, many of which
track recommendations by the GAO as well as bi-partisan measures that have been adopted by
Congress in other contexts. Specifically, the 2015 IFR includes the following worker protections:

e Strengthened provisions banning the passing of prohibited fees (i.e., those related to
obtaining an H-2B labor certification, and related recruitment or other costs) to
employees and requires an employer to demonstrate it prohibited third parties engaged in
the recruitment of H-2B workers from charging workers prohibited fees by submitting to
DOL a copy of any contract with a recruiter or agent engaged in the recruitment of H-2B
workers.
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* Mandatory disclosure of employer contracts with any labor recruiter or agent engaged in
recruiting H-2B workers and the identities and locations of all persons and entities hired
by or working for the recruiters.

» Prohibition of retaliation against workers, including intimidating, threatening, restraining,
coercing, blacklisting, or discharging workers or causing another to do so if the worker
exercised his/her rights under the regulations, complained against the employer, or
instituted or participated in a legal proceeding against the employer, or if the worker
consulted with others (such as a workers” center. community organization, labor union,
legal assistance program, or an attorney).

e Expanded authority to revoke an existing labor certification based on a finding of
violations(s), and/or debarment of employers who engage in willful or substantial
violations from filing a labor certification application or labor condition application with
DOL. for an expanded period of up to 5 years.

Senator Mazie Hirono

Questions 1-3: Regarding H-2B Visas Progran

1. Tell us how the new 2015 Interim Final Rule helps U.S. workers looking for work.

Response: The 2015 H-2B Interim Final Rule (IFR) strives to improve U.S. worker access to
jobs through enhanced U.S. worker recruitment efforts closer to the employer’s start date of
need. The IFR enhances the mandatory recruitment of U.S. workers by extending the
recruitment period until 21 days before the employer’s start date of work. Under the prior 2008
rule, an employer had no obligation to hire U.S. workers after concluding the 10-day recruitment
period and submitting the recruitment report — a period that could be completed nearly four
months before the start date of work. U.S. job applicants typically scek jobs that start sooner and
may not have the ability to wait for a job that begins several months in the future.

Unlike the 2008 rule, the IFR also requires the rehiring of interested former U.S. employees who
worked for the employer within the last year, unless an employee was terminated for cause or
abandoned the worksite. The IFR also requires that notice be given to workers in the area and
occupation either through the bargaining representative or through a posting of the job at the
work location. Finally, the IFR also gives the Department of Labor discretion to order additional
recruitment, particularly where a job is located in an area of substantial unemployment, thereby
providing that U.S. workers are afforded access to the job opportunities for which the employer
intends to hire H-2B workers.

In addition to enhancing employers® efforts to recruit U.S. workers, the IFR also provides for the
broader circulation of the job order by State Workforce Agencies. The Department will also
expand its existing national electronic job registry to include H-2B job orders. The posting of
the job orders will not require additional effort on the part of the employer but will substantially
improve the visibility of temporary nonagricultural job opportunities to U.S. workers during the
extended recruitment period. Job applicants will be able to browse and search job opportunities
across multiple data points, such as by location, period of employment, occupation, etc.
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2. Tell us about some of the problems with employers exploiting H-2B workers, and how
the new 2015 Interim Final Rule helps prevent H-2B workers from being treated
unfairly.

Response: The U.S. Government Accountability Office (GAO) reported in March 2015 that 44
percent of employers who use the H-2A and H-2B temporary worker programs are not getting
their workers directly, and instead use labor recruiters. GAO found that labor recruiters
frequently charge workers fees that reduce their real wages, misrepresent the wages workers will
be paid as well as the jobs they will perform, and in some cases subject workers to human
trafficking. See U.S. GOV'T ACCOUNTABILITY OFFICE, GAO-15-154, at 6, H-2A AND H-2B Visa
PROGRAMS: INCREASED PROTECTIONS NEEDED FOR FOREIGN WORKERS (2015) (U.S. Government
Accountability Office Report to Congressional Committees).

The 2015 Interim Final Rule (IFR) implemented some crucial reforms to prevent worker
exploitation, unfair treatment, and human trafticking, many of which track recommendations by
the GAO, as well as bi-partisan measures that have been adopted by Congress in other contexts.
For example, the 2015 TFR includes strengthened provisions banning the passing of prohibited
fees (i.e., those related to obtaining an H-2B labor certification, and related recruitment or other
costs) to employees, and requires an employer to prove it prohibited third parties engaged in the
recruitment of H-2B workers from charging workers prohibited fees by submitting a copy of
such a contract. In addition, in order to provide that workers are not given misinformation about
a job opportunity, employers must provide the worker with a copy of the approved job order no
later than when the worker is applying for a visa. The IFR also requires the posting of a
workers' rights poster at each worksite, which includes contact information for the Department
for reporting violations.

In order to provide greater transparency in the use of foreign labor recruiters, the 2015 IFR
requires the disclosure of employer contraets with any labor recruiter or agent engaged in
recruiting H-2B workers and the identities and locations of all persons and entities hired by or
working for the recruiters. In the future, DOL will begin posting a list of these agents and
recruiters on a publicly available website after updating the routine uses in DOL’s Privacy Act
System of Records Notice.

For the first time, the 2015 IFR explicitly prohibits retaliation against workers, including
intimidating, threatening, restraining, coercing, blacklisting, or discharging workers or causing
another to do so if the warker exercised his/her rights under the regulations, complained against
the employer or instituted or participated in a legal proceeding against the employer or if the
worker consulted with others (such as a workers’ center, community organization, labor union,
legal assistance program, or an attorney).

The new regulation also gives the Department expanded authority to revoke an existing labor
certification based on a finding of violations(s) or to debar an employer from filing a labor
certification application or labor condition application with DOL for an expanded period of up to
5 years.
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3. Tell us how the 2015 Wage Final Rule is fairer to workers.

Response: The 2013 Wage Final Rule sets the threshold wage an employer seeking H-2B
workers must offer and pay to both the U.S. and H-2B workers it hires for its temparary
positions. A fair prevailing wage requirement is key to preventing adverse effect in the wages
and working conditions of LS. workers when employers seek to hire foreign workers,

Questions 4-3: Regarding the Workforce Innovation and Opportunity Act (WIOA)

Last year, the Senate passed the Workforce Innovation and Opportunity Act (WIQA) by a vote
of 95-3. Every member of this Conmnittee who was heve last year voted for it.

4. Tell us how DOL is implementing this Iaw, and how it helps the seafood industry train
workers.

Response: The Workforce Innovation and Opportunity Act (WIOA), signed into law on July 22,
2014, presents an extraordinary opportunity to improve job and career options for America’s job
seekers and warkers through an integrated, job-driven public workforce system that links diverse
talent to businesses. WIOA retains the nationwide system of one-stop centers, currently branded
as American Job Centers, which directly provide an array of employment and connect customers
to work-related training and education. The new law places greater emphasis on one-stop
centers achieving results for jobseekers, workers and businesses, including employers in the
seafood industry. WIOA supports the development of strong regional economies through robust
public/private partnerships that align investments in workforce, education, and economic
development. In addition to providing individuals access to the services they need to get good
jobs and stay employed, one-stop centers help business find skitled workers and access other
supports, including education and training, for their current workforces. We expect that the
seafood industry could benefit from active participation in regional and tocal workforee bodies
that establish prioritics and align workforce programs and strategies to meet worker and
employer needs, including the use of industry sector partnerships and career pathways to build a
pipeline of skilled workers for in-demand industries.

On Aprif 16, 2015, the Departments of Labor and Education published five Notices of Proposed
Rule Makings (NPRMs) in the Federal Register to implement WIOA. Before issuing these
proposed rules, the Departments of Labor and Education solicited broad input from the public
workforce system and its partners and stakeholders through a variety of mechanisms, ranging
from in-person town halls, to outreach calls, and to webinars. The public had untif June 15, 2015
1o submit comments. Individuals were able to review the proposed rules and submit comments
on line at www.regula

them through revisions or explanations as needed. We expect to publish Final Rules in early
2016.

At the same time, states are required under WIOA to implement many of its requirements
beginning on July 1, 2015. As such, the Department is issuing operating guidance and providing

[
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assistance to states to support this process. Individuals can find a list of WIQA-related guidance
on the Department of Labor web site at http://www.doleta.goviwioa/. Information on the
Employment and Training Administration’s technical assistance webinars, tools, and resources
are on the WIOA Collection Page - www.wioa.workforce3one.org.

5. How can seafood and other cmployers best use DOL's resources to recruit, hire, and
train workers?

Response: Employers should work with their workforce development boards and local One-Stop
Career Centers to access resources that can be helpful in their efforts to recruit, hire, and retain
talent. State and local boards promote industry and sector partnership and are responsible for
activities to meet the workforce needs of local and regional employers. Local areas can use
funds for demonstrated effective strategics to meet those needs, including incumbent worker
training, Registered Apprenticeship, on-the-job training, and customized training. Employers are
incentivized to meet their workforce needs and offer opportunities for workers to learn with
increased reimbursement rates for on-the-job training and customized training. To locate one-
stop centers across the country, employers may use America’s Service Locator at
www.servicelocator.org or call the toil-free number: 1-877-US-2JOBS or 1-877-872-5627.

Employers can find additional resources to recruit, hire, and train workers at the Department of
Labor’s on-fine Business Center resource:
httpy//www.careeronestop.org/BusinessCenter/index.aspx/. Recognizing that there may be some
interests in reaching multiple states and local areas at the same time, employers may also be
interested in reaching out to State Workforce Agencies, which can be found at

Stateresour SPX.
employers may contact the Department’s Office of Foreign Labor Certification at
http://www foreignlaboreert.doleta. gov/states npe.cfim.

Finally.
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