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government through the increased sales of
appreciated assets. 10 or 15 percent of some-
thing is a lot more than 28 percent of noth-
ing.

Another of our opportunities is an in-
creased estate tax exemption. The 600,000
dollar exemption currently in the law hasn’t
been changed for a decade. We must work to
obtain an exemption that will allow farm op-
erations to pass from generation to genera-
tion with minimal disruption and disloca-
tion.

A fifth area of opportunity would be ob-
taining legislation requiring risk assessment
and cost/benefit analysis. A sixth is legisla-
tion limiting the creation of unfunded man-
dates.

And a seventh is granting compensation
for victims of takings. That’s the key in our
private property battle. Make government
pay for what they take and they’ll take less
or, better yet, they’ll stop taking. Or, if they
take, we get fair market value.

That’s seven goals for us to shoot for, by
Easter. And we’ll work to get a 100 percent
income tax deduction for health insurance
premiums paid by the self-employed and ade-
quate funding for new farm programs.

That will be enough on our plate for now,
for these 100 days. Challenge and change. Op-
portunity and good fortune. The future is ex-
citing. We are creating our own breaks. Bet-
ter prosperity beckons. But there’s more,
much more.

Innovations overtake us with dizzying
speed. And we accept and adapt them to our
advantage. About the only thing old-fash-
ioned about farmers today is our adherence
to our traditional values.

I recently came across a paragraph from
the Durants’ 1l-volume ‘“‘Story of Civiliza-
tion.” I'll quote the paragraph, not the 11
volumes. “‘Civilization is a stream with
banks. The stream is sometimes filled with
blood from people killing, stealing, shouting
and doing things historians usually record
* * * While on the banks, unnoticed, people
build homes, make love, raise children, sing
songs, write poetry and even whittle statues.
The story of civilization is the story of what
happened on the banks. Historians are pes-
simists because they ignore the banks for
the river.”

Sometimes, we get awfully close to being
like those historians. Still, even though agri-
culture is so enmeshed in executive orders,
legislation, regulations and court rulings, we
know there’s a lot more to life than making
a living.

It’s seeing seedlings push through the
crust * * * to unfold in a burst * * * Green
rows stretching to the horizon. It’s seeing a
cow nuzzle and nudge her calf, to stand on its
own. It's going to Saturday night church
service so on Sunday morning we can see
dawn break and contemplate God from our
deer stand. It’s hurrying to finish chores so
we can go to another Farm Bureau meeting.
It’s seeing the kids beam with pride as they
see their hog take a fourth-place ribbon,
even if there was only a class of four.

There’s more to life than making a living.

Winston Churchill said we make a living
by what we get, but we make a life by what
we give. We know life and we call it farming.
And it’s what Farm Bureau is all about. We
work to preserve the ideals we cherish, the
life that others only dream about.

You and I, working together, can keep this
nation the country we want, the country we
fought for, the country we will always fight
for. Our future is bright because of our faith,
our families and Farm Bureau.

As the country prepares for the 21st cen-
tury, let us keep our principles in place for
the 22nd. We face a different world, and you,
working through Farm Bureau, can make a
difference.
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Thank you for the wonderful opportunity,
the gift, of serving you. God bless you. God
bless America. God bless Farm Bureau.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

CONGRESSIONAL ACCOUNTABILITY
ACT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of S. 2, which the
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 2) to make certain laws applica-
ble to the legislative branch of the Federal
Government.

The Senate resumed consideration of
the bill.

Pending:

Ford/Feingold amendment No. 4, to pro-
hibit the personal use of accrued frequent
flyer miles by Members and employees of the
Congress.

The PRESIDING OFFICER. Now
pending before the Senate is amend-
ment No. 4.

Mr. GLENN. Mr. President, we had
this legislation on the floor last week,
of course, and continue it today. We
will continue it tomorrow. The time is
limited on this.

I wanted to rise and let all the people
watching in the offices, all the dif-
ferent staffs, as well as the individual
Senators, know that it is my under-
standing—and | ask my distinguished
colleague from lowa to comment on
this, too—it is my understanding that
the majority leader has indicated that
he wished to end this bill, if at all pos-
sible, by 7 o’clock tomorrow evening,
Tuesday evening.

Now, | presume that is correct. |
know we will try to end by a certain
time. | was just told a few moments
ago that the time expressed is 7 tomor-
row evening.

That being the case, there are no
amendments on the Republican side.
They are all on the Democratic. If we
are to meet that deadline, it means
that people had better get their amend-
ments together and get them over here.
We have no time agreements at this
point, so anyone can take up as much
time as they want on the floor.

But we do have a number of amend-
ments still pending, and if people ex-
pect to make certain of not getting fro-
zen out with their proposals, then they
better get over here this afternoon. We
will have some tomorrow morning. But
people should be cognizant of the fact
that tomorrow is conference day also
where we will be out of session tempo-
rarily, or in recess, from about 12:30 to
2:15, so we lose a block of time in the
middle of the day.

As | see it right now, with the num-
ber of amendments still left, there is
not going to be time for getting them
all in right now even if people started

S621

coming to the floor now. | hope people
are not going to wait until late tomor-
row afternoon and then bump up
against the 7 o’clock deadline and then
want the floor managers, Senator
GRASSLEY and myself, to try to make
some special arrangement for them, be-
cause that is not likely to be possible.
I encourage people who have amend-
ments to get them together, get them
over here and consider them this after-
noon while we have time. We have
quite a bit of time. It is 20 minutes to
4. We can consider several amend-
ments. We have nothing pending at the
moment. | urge my Democratic col-
leagues to get them together and get
over here. Thank you.

The PRESIDING OFFICER. The Sen-
ator from lowa.

Mr. GRASSLEY. Mr. President, let
us take a look at the amendments that
might be brought up. | hope they will
not all be brought up:

One by Senator BRYAN dealing with
pensions. One by Senator BYRD that is
described as a relevant amendment. We
have four by Senator FEINSTEIN dealing
with campaign finance reform. We have
one by Senator FORD that is an amend-
ment pending dealing with frequent
flier miles. Also, another one described
as a relevant amendment. We have a
manager’s amendment by our friend
Senator GLENN. Senator GRAHAM, of
Florida, has an amendment that is in
the process of being drafted of which
we have no description. Senator KERRY
has an amendment dealing with leader-
ship PAC’s and campaign fund conver-
sion for personal use. Senator LAUTEN-
BERG has an amendment that is de-
scribed as a relevant amendment. Sen-
ator LEAHY dealing with employment
rights. Senator LEVIN, another one de-
scribed as relevant. Senator REID, de-
scribed as relevant. And Senator
WELLSTONE has several, two that deal
with gift ban, three that deal with
campaign finance reform, one with
health care, and two described as rel-
evant.

| think that anybody in this body or
anybody listening throughout the
country would probably realize that
each of these amendments, at least
those that we have a description of, are
legitimate subjects for discussion with-
in this body. Most of them—not all of
them—but most of them have already
been alluded to by the Senate majority
leader by his saying that before just a
few short months are up, all of these is-
sues will be discussed. The issue of
gifts and the issue of lobbying reform
have all been described by Senator
DoLE, the majority leader, as issues
that he intends to give any Member of
this body an opportunity to go as in-
depth as they want to on any of these
issues.

So there is not any issue on this set
of pending amendments that will not
have an opportunity to be discussed; in
other words, it will have an oppor-
tunity to be discussed the first half of
this year, for sure.
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So | urge my colleagues who are very
sincere about what they are trying to
accomplish through these amendments
to maybe not offer these amendments
on the bill that is before us.

Then that brings me to further dis-
cussion of the bill that is before us, be-
cause this is a bill that the people of
this country have been demanding that
we pass for quite a few years now, to
correct a situation where in this coun-
try there are two sets of laws: One for
Capitol Hill and one for the rest of the
country; one for Pennsylvania Avenue,
DC, and the other for Main Street,
USA,; where there is one set of laws for
the Congress as an employer, or we in-
dividual Senators and Congressmen
and women as employers because we
hire staff, and another set of laws for
every other employer in America.
There is one set of protections for peo-
ple in the private sector whose employ-
ees are protected by the employment,
safety and civil rights laws, but no pro-
tection, or very little protection, for
employees on Capitol Hill.

We have a situation of one set of laws
applying to one part of the country and
those laws not applying to Capitol Hill.
Under the laws that apply outside Cap-
itol Hill, employers of America can be
intimidated and harassed and fined and
maybe even put out of business by reg-
ulators and inspectors and various em-
ployees of Federal enforcement agen-
cies coming around to their place of
business to enforce those laws; whereas
we, as an institution of Congress and
an employer and we as individual Sen-
ators—and we happen to be employers
of staff—we do not have to worry about
that sort of intimidation and harass-
ment and fined by regulators coming
around and inspecting our offices and
looking into our employment practices
because we are not covered by those
laws.

We have a situation where the pri-
vate-sector employers understand that
intimidation and they understand the
egregiousness and the cost of legisla-
tion on their operation. We on Capitol
Hill, because we have exempted our-
selves from this series of legislation
since the 1930’s, do not know about
that cost, do not know about the pay-
ing a fine, do not know about the in-
timidation that the private sector
feels.

So for a long period of time—and I
have been involved in sponsoring this
legislation for 7 or 8 years—but for a
long period of time, people in the pri-
vate sector, understanding the unfair-
ness of the situation, the American
people have asked Congress to end that
situation of dual statutes. They have
asked Congress to end the unfair situa-
tion where we have exempted ourselves
from this legislation.

The legislation that passed the House
of Representatives did that. It passed
unanimously in the other body. Sen-
ator DOLE made a commitment a long
time ago, after the Republicans had be-
come the majority again as a result of
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the last election, that this bill would
be No. 1 up on the floor of this body.

So we have the Congressional Ac-
countability Act, a bipartisan bill
sponsored by myself and by Senator
LIEBERMAN of Connecticut, to carry on
from where the House left off, to end
this situation. We discussed this bill all
day Thursday, all day Friday and today
is the third day. We are going to be on
it, as Senator DOLE said, until about 7
o’clock tomorrow night when we hope
to pass it. Four days to pass legislation
that unanimously has passed the House
of Representatives and which everyone
agrees is a situation that should be rec-
tified.

But we have not spent much time in
debate on the floor of this body dis-
cussing the merits of the legislation.
We have had speeches by the Demo-
cratic manager, Senator GLENN, my-
self, Senator LIEBERMAN, the main co-
sponsor, Members on both sides of the
aisle gave some opening statements
about why they support the legislation
but no amendments to change the basic
legislation.

We had 6 or 7 amendments last week,
all of them tabled, unrelated amend-
ments to the Congressional Account-
ability Act that we had to deal with be-
cause under the rules of the Senate
those amendments can be offered even
if they do not concern the subject mat-
ter of the basic underlying legislation.

Again, | would say, as | said about
the amendments that are pending, that
might be offered yet today and tomor-
row, there was not a single issue that
has been offered by my colleagues that
is not a legitimate subject for discus-
sion on the floor of this body. But
again, whether those amendments were
Thursday or Friday or today and to-
morrow, they all fit into the category
of issues that Senator DOLE is going to
give everybody an opportunity to par-
ticipate in the debate and bills where
those amendments are more germane
to the subject.

So | think, since there is not opposi-
tion to the underlying legislation, we
ought to be able to just get this behind
us and move on and respond to what
the people said in the election on No-
vember 8; that they no longer wanted
business as usual in Washington, DC.
And there is no better example of busi-
ness as usual than for Congress to con-
tinue its exemption from employment
and safety and civil rights laws that
apply to the rest of the Nation but
have not applied to us.

The House has demonstrated, for
sure, it is not business as usual because
they passed the bill with just a few
minutes of discussion and unani-
mously. | wish we could do as well in
the Senate. It looks as if the legisla-
tion will pass and we will end this dual
system of lawmaking, and end our ex-
emptions, but it is just taking a little
bit longer than it should.

It is also important that we move on
to other important pieces of legislation
that are in the contract that we have
with America: Unfunded mandates, the
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next bill that will be coming up on the
floor of this body, so that we do not
make policy here in Washington and
then make Governors and legislators
and mayors and councils raise their
local taxes to pay for a policy we will
not pay for here in Washington. Then
we move on to a constitutional amend-
ment requiring a balanced budget, and
then move on to a line-item veto, wel-
fare reform, then moving term limits
for Members of Congress, tort reform,
and two or three other things such as
tax relief and crime that we have a
contract with America to pass within
the first few months.

Then we have still the part of the
year, the spring, the summer and the
fall, when most of the work around
here gets done in the late night hours.
Maybe we will not have to work so late
at night so long as we are working
early in the year.

So | appreciate that scheduling and
that better management of the cal-
endar. But there will be plenty of op-
portunities to deal with all these very
important amendments that my col-
leagues want to offer to this bill even
though they are not relevant to the
bill. 1 hope we will see some of these
amendments not actually offered, and |
hope that we can get agreement to
time limits on these amendments when
they will be offered.

I wish, as my good friend, Senator
GLENN, has already stated, Senators
would come over here and offer these
amendments.

I am going to yield the floor, but be-
fore | do, Mr. President, | would like to
have a section-by-section analysis of
the legislation that Senator LIEBERMAN
and | have introduced submitted and
printed in the CONGRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS
SECTION 1—SHORT TITLE

This act may be cited as the ‘‘Congres-

sional Accountability Act of 1995”".
Title I—General
Section 101—Definitions

This section defines terms used throughout
this act, as follows:

(1) The term ‘“‘Board’” means the Board of
Directors of the Office of Compliance, which
has authority under this act to promulgate
regulations for the implementation of the
laws made applicable by this act and to re-
view decisions of hearing officers in cases
brought under the dispute resolution process
created by this act.

(2) The term ‘“‘Chair’” means the Chair of
the Board of Directors of the Office of Com-
pliance.

(3) The term ‘“‘covered employee’” means
any employee of the House of Representa-
tives, the Senate, the Office of the Architect
of the Capitol, the Congressional Budget Of-
fice, the Office of Technology Assessment,
the Office of Compliance, the Capitol Police,
the Capitol Guide Service, or the Office of
the Attending Physician. It does not include
employees of the General Accounting Office,
Library of Congress, or Government Printing
Office.

(4) The term ““‘employee’ includes an appli-
cant for employment and a former employee.
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(5) The term ““‘employee of the Office of the
Architect of the Capitol”” means employees
of the Office of the Architect, the Botanic
Garden, or the Senate restaurants.

(6) The term ““‘employee of the Capitol Po-
lice” includes any member or officer of the
Capitol Police.

(7) The term “‘employee of the House of
Representatives’”” means an individual occu-
pying a position the pay for which is dis-
bursed by the Clerk of the House of Rep-
resentatives, or other official designated by
the House of Representatives, or any em-
ployment position in an entity that is paid
through funds derived from the Clerk-hire al-
lowance of the House of Representatives, but
not any such individual employed by the
Capitol Police Board, the Capitol Guide
Board, the Office of the Attending Physician,
the Congressional Budget Office, Office of
Technology Assessment, or the Office of the
Architect of the Capitol.

(8) The term ‘“‘employee of the Senate”
means, any individual whose pay is disbursed
by the Secretary of the Senate, excluding
such individuals employed by the Capitol Po-
lice Board, the Capitol Guide Board, the Of-
fice of the Attending Physician, Office of
Technology Assessment, Office of Compli-
ance, or the Office is of the Architect of the
Capitol.

(9) The term ‘“‘employing office”” means a
personal office of the Member of the House of
Representatives or the Senate, or joint of-
fice, or any office under the authority of an
individual who has final authority to ap-
point, hire, discharge, or set the terms of
employment of an employee, as well as con-
tractors and consultants. The office of com-
pliance created by this act will issue rules
concerning the “employing office’” of minor-
ity staff of committees.

(10) The term ‘“‘Executive Director’” means
the Executive Director of the Office of Com-
pliance.

(11) The term “‘general counsel’” means the
general counsel of the Office of Congres-
sional Fair Employment Practices.

(12) The term “‘Office’”” means the office of
compliance.

Section 102—Application of Laws

Section 102(a) enumerates the statutes, as
prescribed by this act, that are made appli-
cable to the legislative branch. These are (1)
the Fair Labor Standards Act of 1938; (2)
Title VII of the Civil Rights Act of 1964; (3)
the Americans with Disabilities Act of 1990;
(4) Age Discrimination in Employment Act
of 1967; (5) Family and Medical Leave Act of
1993; (6) Occupational Safety and Health Act
of 1970; (7) Federal Service Labor Manage-
ment Relations Act; (8) Employee Polygraph
Protection Act of 1988; (9) Worker Adjust-
ment and Retraining Notification Act; (10)
Rehabilitation Act of 1973; (11) Veterans Re-
employment Act.

Section 102(b) requires the Board of review
statutes and regulations relating to the
terms and conditions of employment and ac-
cess to public services and accommodations.
Beginning on December 31, 1996, and every 2
years thereafter, the Board is to report on
whether these provisions apply to the legis-
lative branch, and to what degree, and
whether provisions inapplicable or less than
fully applicable should be changed to govern
Congress. Thus, the Board will review laws
already in existence at the time of enact-
ment that are not addressed or fully ad-
dressed by this act, and will, in the future
consider as well legislation enacted after the
enactment of this act. Each report will be
printed in the CONGRESSIONAL RECORD and
referred to the House of Representatives and
Senate committees of appropriate jurisdic-
tion.
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Section 102(b) requires each committee re-
port accompanying a bill or joint resolution
relating to terms and conditions of employ-
ment or access to public services or accom-
modations to describe the manner in which
the bill applies to Congress. In the event the
provision is not applicable to Congress, the
report will contain a statement of reasons
for its inapplicability. If such requirement is
not followed, it shall not be in order for ei-
ther House to consider the bill. On a major-
ity vote of that House, this point of order
can be waived.

Title I1—Extension of Rights and Protections

Section 201—Rights and Protections Under
Laws Against Employment Procedures

Civil Rights. Section 201(a) sets forth the
basic rights to freedom from employment
discrimination on the basis of race, color, re-
ligion, sex, national origin, age, handicap, or
disability, that are extended to all employ-
ees covered under this act. By defining the
rights guaranteed under this act by reference
to existing statutes, the Act incorporates
the interpretations of those rights as devel-
oped in case law.

Applicable remedies. In addition to setting
forth the rights to freedom from employ-
ment discrimination, this section (in sub-
section (b)) sets forth the remedies available
to employees who prove a violation of those
rights in proceedings before hearing officer,
or in Federal district court. With respect to
claims of discrimination on the basis of race,
color, religion, sex, or national origin, the
remedies are those that would be available
to private employees under sections 706(Q)
and 706(k) of title VII (42 U.S.C. §2000e-5(G),
2000e-5(k)), including reinstatement, back
pay, and attorney’s fees. For these claims,
the Act incorporates the waiver of sovereign
immunity from interest for delay in pay-
ment that applies to the executive branch
under section 717(d) of title VII (42 U.S.C.
§2000E-16(d)), as provided in section 225(b).
Employees are also entitled to compensatory
damages available under section 1977 and
sections 1977(A)(a) and (b)(2) of the revised
statutes (42 U.S.C. §1981, 1981A(a), (b)(2)).
Damages under title VII may not exceed, for
each employee, and without regard to the
size of the employing office, $300,000, the
same maximum figure that applies to large
private employers.

With respect to age discrimination claims,
employees are entitled to the same remedies
as are available under section 15(c) of the
Age Discrimination in Employment Act (29
U.S.C. §633a(C)) available to Federal employ-
ees who prove age discrimination. The waiv-
er provisions of section 7(f) of that Act also
apply to covered employees. 29 U.S.C. 626(f).
In regard to claims of discrimination on the
basis of handicap within the meaning of sec-
tion 501 of the Rehabilitation Act of 1973 (29
U.S.C. §791), employees are entitled to the
same remedies as are available to Federal
employees under section 505(a)(1) of that act
(29 U.S.C. §794a(a)(1)), as well as the compen-
satory damages provisions described above
under Title VII. For claims of discrimination
on the basis of disability within the meaning
of sections 102-104 of the Americans With
Disabilities Act of 1990, employees are enti-
tled to the remedies as are available under
section 107 of that Act (42 U.S.C. §12117(a)),
as well as the title VIl compensatory dam-
ages.

As under current law with respect to Fed-
eral employees, punitive damages are not
available for any claims under this section.

Section 201 is also made applicable to in-
strumentalities of Congress.

Effective date. This section is effective one
year after enactment.
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Section 202—Rights and Protections Under
the Family and Medical Leave Act

Family and medical leave. This section
provides employees with the rights to family
and medical leave provided to private em-
ployees under sections 101 through 105 of the
Family and Medical Leave Act of 1993. For
purposes of applying those sections, the term
“eligible employee’ as used in the Family
and Medical Leave Act is defined so that a
covered employee within the Senate, the
House of Representatives, or of the Congres-
sional instrumentalities covered by this act,
earns his or her entitlement to family and
medical leave without respect to transfers
between employing offices. For example,
once an employee has been a covered em-
ployee for at least twelve months, and works
for at least 1250 hours during the previous
twelve months, he or she is an eligible em-
ployee for purposes of family and medical
leave, irrespective of whether he or she
changes employing offices.

This section makes title | of the Family
and Medical Leave Act, rather than title II,
applicable to the General Accounting Office
and the Library of Congress, beginning one
year after the date of completion of the
study referred to in section 230.

Applicable remedies. The remedies for a
violation of the rights conferred by this sec-
tion are the same remedies that would be
available to a private employee under sec-
tion 107(a)(1) of the Family and Medical
Leave Act of 1993 (29 U.S.C. §2617(a)(1), which
includes damages, liquidated damages and
interest, attorney’s fees, and costs. The rem-
edies and protections under this act provide
rights over a one year period. Accordingly,
the Board is to ensure that the six month
statute of limitations that applies under this
act is applied in such a way as to ensure the
possibility that employees will have six
months to seek to redress violations of any
rights conferred by the Family and Medical
Leave Act.

Under this section, and various other sec-
tions of the bill, the Board is given authority
to issue regulations to enforce the Family
and Medical Leave Act. Such regulations
shall be the same as the substantive regula-
tions issued by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a), except insofar as the Board
may determine, for good cause shown and
stated together with the regulation, that a
modification of such regulations would be
more effective for the implementation of the
rights and protections under this section.

““Good cause” is a term of art in the Ad-
ministrative Procedures Act. This is a nar-
row phrase. It does not provide an escape
hatch for the Board to deviate from execu-
tive branch regulations except for substan-
tial justification. | expect courts to interpret
the term ‘“‘good cause’ narrowly here, just as
they have done with respect to the equiva-
lent term in the Administrative Procedures
Act.

Effective date. This section is effective one
year after the enactment of this act.

Section 203—Rights and Protections Under
the Fair Labor Standards Act

Minimum wage, maximum hours, and
equal pay. This section provides employees
with rights to minimum wage, equal pay,
maximum hours, afforded private and other
public employees under sections 6(a)(1), 6(d),
7 and 12(c) of the Fair Labor Standards Act
(29 U.S.C. §8206(a)(1), 206(d), 207, 212(c). As in
the private sector, employees may not be
provided compensatory leave in lieu of over-
time compensation. For the purposes of this
section, the term ‘‘covered employee’ does
not include an intern as defined by regula-
tion.
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The exemptions for certain employees, set
forth in section 13(a)(1) of the Fair Labor
Standards Act of 1938 (29 U.S.C. §213(a)(1)),
also apply under this act. Employees who are
employed in a “‘bona fide executive, adminis-
trative, or professional capacity’ are not
covered by the minimum wage and maxi-
mum hours provisions. Volunteers are also
excluded from coverage if they receive no
compensation or are paid expenses, reason-
able benefits, or a nominal fee for their serv-
ices, and such services are not the same type
of services for which the individual is em-
ployed.

Applicable remedies. The remedies for a
violation of the rights conferred by this sec-
tion shall be the remedies that would be
available to other employees under section
16(b) of the Fair Labor Standards Act of 1938
(29 U.s.C. §216(b)), which includes unpaid
minimum or overtime wages, liquidated
damages, attorney’s fees, and costs.

Regulations issued by the Board. This sec-
tion also directs the Board to promulgate
rules, pursuant to section 304 of this act,
that are necessary to implement the rights
and protections under this section. This
would include rules on what employees are
exempt from the minimum wage and maxi-
mum hours requirements, the definition of
an intern, and which employees’ work de-
pends directly on the schedule of the House
of Representatives and Senate. “‘Directly”’ is
to be strictly limited to those employees
who are essentially floor staff. Regulations
issued by the Board are to be the same as
substantive regulations issued under the
Fair labor Standards Act by the Secretary of
Labor, unless the Board determines that a
different rule would be more effective for im-
plementation of the rights and protections of
this act.

Effective date. Subsections (a) and
(b) of this section are effective one
year after enactment of this act.

Section 204—Rights and Protections Under
the Employee Polygraph Protection Act of
1988

Under this section, no employing Office, ir-
respective of whether a covered employee
works in that Office may require a covered
employee to take a lie detector test where
such a test would be prohibited if required
under paragraphs (1), (2), or (3) of section 3 of
the Employee Protection Act of 1988 (29
U.S.C. 2002 (1), (2), (3). For purposes of this
section, the term ‘“‘covered employee” in-
cludes the employees of the General Ac-
counting Office and Library of Congress. The
term “‘employing Office’” includes the Gen-
eral Accounting Office and Library of Con-
gress. However, nothing in this section pre-
cludes the Capitol Police from using lie de-
tectors in accordance with regulations issued
under subsection (c).

The remedies available for a violation of
this section are the appropriate remedies
under section 6(c)(1) of the Employee Poly-
graph Protection Act of 1988 (29 U.S.C.
20005(c)(1). In addition, the waiver provisions
of section 6(d) of the act (29 U.S.C. 2005(d))
shall apply.

The Board is empowered to issue regula-
tions to implement this section under sec-
tion 304 of this act. These regulations shall
be the same as substantive regulations is-
sued by the Secretary of Labor to implement
the underlying statute, except insofar as the
Board may determine, for good cause, that a
modification of such regulations would be
more effective for the implementation of the
rights and protections under this section.

The effective date for this section is one
year after the date of enactment of this act,
except with respect to the General Account-
ing Office and Library of Congress, for which
the effective date shall be one year after the
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transmission to Congress of the study au-
thorized in section 230.

Section 205—Rights and Protections Under
the Worker Adjustment and Retraining
Notification Act

This section provides that no employing
office shall be closed or a mass layoff ordered
within the meaning of section 3 of the Work-
er Adjustment and Retraining Notification
Act (29 U.S.C. 1202) until the end of a 60-day
period after the employing office serves writ-
ten notice of such prospective closing or lay-
off to representatives of covered employees
or, if there are no representatives, to covered
employees. For purposes of this section, the
term ‘‘covered employee” includes employ-
ees of the General Accounting Office and Li-
brary of Congress and the term ‘“‘employing
office”” includes the General Accounting Of-
fice and Library of Congress.

The remedies available for a violation of
the rights conferred by this section shall be
such remedy as would be appropriate under
paragraphs (1), (2), and (4) of section 5 of the
Worker Adjustment and Retraining Notifica-
tion Act (29 U.S.C. 2104(a) (1), (2), (4)). Under
this statute, a specific rule affecting cov-
erage is contained in section 225(f)(2).

The Board shall issue regulations pursuant
to section 304 to issue regulations to imple-
ment this section. These regulations shall be
the same as substantive regulations promul-
gated by the Secretary of Labor to imple-
ment the statutory provisions referred to in
subsection (a) except insofar as the Board
may determine, for good cause shown, that a
modification of such regulations would be
more effective for the implementation of the
rights and protections under this section.

This section is effective one year after the
date of enactment of this act, except in the
case of the General Accounting Office and
Library of Congress, where the effective date
will be one year after transmission to the
Congress of the study provided for in section
230.

Section 206—Rights and Protections Relat-
ing to Veterans’ Employment and Reem-
ployment

This section prohibits an employing office
from (1) discriminating, within the meaning
of subsections (a) and (b) of section 4311 of
title 38, United States Code, against an eligi-
ble employee; (2) denying an eligible em-
ployee reemployment rights within the
meaning of sections 4312 and 4313 of title 38,
United States Code; or (3) denying an eligible
employee benefits within the meaning of sec-
tions 4316, 4317, and 4318 of title 38, United
States Code. For purposes of this section, the
term ‘‘eligible employee” means a covered
employee performing service in the uni-
formed services, within the meaning of sec-
tion 4303(13) of title 38, United States Code,
whose service has not been terminated upon
occurrence of any of the events enumerated
in section 4304 of title 38, United States
Code. For purposes of this section, the term
‘“covered employee” includes employees of
the General Accounting Office and Library of
Congress, and the term ‘‘employing office”
includes the General Accounting Office and
the Library of Congress.

The remedy available for violation of this
section shall be the remedies available under
paragraphs (1), (2)(A), and (3) of section
4323(c) of chapter 43 of title 38, United States
Code. These remedies shall be in addition to,
and not substitutes for, any existing rem-
edies available to covered employees under
chapter 43 of title 38, United States Code.

The Board, pursuant to section 304, shall
issue regulations to implement this section.
These regulations shall be the same as sub-
stantive regulations issued by the Secretary
of Labor to implement the underlying statu-
tory provisions except to the extent that the
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Board may determine, for good cause shown,
that a modification of such regulations
would be more effective for the implementa-
tion of the rights and provisions under this
section.

The effective date of this section is one
year after enactment of this act, except as to
the General Accounting Office and Library of
Congress, where the effective date shall be
one year after transmittal to Congress of the
study authorized under section 230.

Section 207—Prohibition of Intimidation of
Reprisal

This section provides one uniform remedy
for intimidation or reprisal taken against
covered employees for exercising rights and
pursuing remedies of violations for the viola-
tion of rights conferred by this act. Under
this section, it is unlawful for an employing
office to take reprisal against, or otherwise
discriminate against, any covered employee
because the covered employee has opposed
any practice made unlawful by this act, or
because the covered employee has initiated
proceedings, made a charge, or testified, as-
sisted, or participated in any manner in a
hearing or other proceeding under this act.
The remedy available for a violation of this
subsection shall be such legal or equitable
remedy as would be appropriate.

Section 210—Rights and Protections Under
the Americans With Disabilities Act

This section applies the protections of title
Il and 111 of the Americans With Disabilities
Act, which concern rights other than em-
ployment discrimination, to each office of
the Senate, each office of the House of Rep-
resentatives, each Joint Committee, the Of-
fice of the Architect, the Capitol Guide
Board, Capitol Police Board, Congressional
Budget Office, Office of Technology Assess-
ment, Office of Compliance, and Office of the
Attending Physician. It prohibits discrimi-
nation in the provision of public services on
the basis of disability, within the meaning of
sections 201 through 230, 302, 303, and 309 of
the Americans With Disabilities Act of 1990
(42 U.S.C. §12131-12150, 12182-83 and 12189).
For purposes of the application of the Ameri-
cans With Disabilities Act under this sec-
tion, the covered congressional entities are
deemed to be public entities.

The protection afforded by this section ap-
plies to any individual with a disability as
defined in section 201(s) of the Americans
With Disabilities Act of 1990 (42 U.S.C.
§12131(2)). However, with respect to any
claim of employment discrimination on the
basis of disability made by any employee
covered under this act, the exclusive remedy
shall be under section 201 of this act.

Applicable remedies. The remedies for dis-
crimination in public services prohibited by
this section shall be the remedies that would
be available under section 203 or 308(a) of the
Americans With Disabilities Act of 1990 (42
U.S.C. §§12133, 12188(a)). Section 203 and
308(a) of the ADA incorporates the remedies
under section 505 of the Rehabilitation Act
of 1973 (29 U.S.C. 794A). This includes equi-
table relief, attorneys fees, and costs. It does
not include the remedial procedures de-
scribed in section 717 that involves the Equal
Employment Opportunity Commission,
which is not provided any enforcement au-
thority under this act. Nor does it include
the provisions in title Ill of the Americans
With Disabilities Act that enable the Attor-
ney General to seek monetary damages in
particular cases.

Procedures for enforcement. Under this
section, a qualified individual with a disabil-
ity who alleges a violation under this section
may file a charge with the general counsel of
the office of compliance. The general counsel
shall investigate any such charge and, if the
general counsel believes that a violation
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may have occurred and that mediation may
aid in resolving the dispute, the general
counsel may request mediation with the Of-
fice under section 403 of this act between the
complaining individual and the entity al-
leged to have committed the violation. The
general counsel does not participate in the
mediation.

If the dispute is not resolved through medi-
ation, and the general counsel believes that
a violation has occurred, the general counsel
may, in his or her discretion, file a com-
plaint against the entity with the Office. Or-
dinarily, once the general counsel concludes
that a violation has occurred, a complaint
should be filed; however, in a particular case,
circumstances, such as the de minimis na-
ture of the violation, may warrant a decision
not to file a complaint.

The Office shall submit the complaint to a
hearing officer for decision under section 405.
Any person who has filed a charge under this
section may intervene as of right, with the
full rights of a party. This procedure is es-
tablished so that this individual may partici-
pate in developing the record for appeal in
the event that the general counsel does not
participate in the judicial appeal.

Any party (including the complaining
party who has intervened) aggrieved by a
final decision of a hearing officer under this
section may seek review of the decision by
the Board. Any party aggrieved by a final de-
cision of the Board may file a petition for re-
view with the United States Court of Appeals
for the Federal Circuit, pursuant to section
407 of this act. This section authorizes judi-
cial review only of a final decision of the
Board. Decisions of the general counsel not
to file a request for mediation or a com-
plaint, or not to appeal a hearing officer’s
decision to the Board, are not subject to ju-
dicial review under this section or under any
other provision of this Act.

Regulations to be issued by the Board.
This section directs the Board to issue rules
pursuant to Section 304 of this Act, to imple-
ment the rights and protections under this
section. Any such rules are to be consistent
with the regulations issued by the Attorney
General and the Secretary of Transportation
to implement the provisions of the Ameri-
cans with Disabilities Act of 1990 referenced
in section 210(b) of this Act. The Board may
promulgate rules that differ from those of
the Attorney General and the Secretary of
Transportation only if the Board determines
for good cause shown that a modification
would be more effective for the implementa-
tion of the rights and protections under this
section.

Inspections, reporting, and detailees. This
section also provides for regular inspections
by the General Counsel of the covered enti-
ties to ensure that they are in compliance
with the requirements of this section. The
general counsel is directed to report at least
once each Congress to the Speaker of the
House of Representatives and the President
pro tempore of the Senate on the results of
the inspections and to describe any steps
necessary to ensure full compliance with this
section.

Under this section, the Attorney General,
the Secretary of Transportation, and the Ar-
chitectural and Transportation Barriers
Compliance Board may, upon the request of
the general counsel, detail such personnel as
may be necessary to advise and assist the Of-
fice in carrying out its duties under this Sec-
tion.

A private right of action is provided to any
qualified person under the Americans with
Disabilities Act against the General Ac-
counting Office, the Government Printing
Office, and Library of Congress. However, the
enforcement authority of the Equal Employ-
ment Opportunity Commission shall be exer-
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cised by the Chief Official of the Instrumen-
tality.

Effective date. This section is effective on
January 1, 1997, except as to the private
right of action against the instrumentalities,
which is effective one year after transmittal
to Congress of the study provided for in sec-
tion 230.

Section 215—Rights and Protections Under
the Occupational Safety and Health Act;
Procedures for Remedy of Violations

Protections from workplace hazards. This
section requires employees and employing
offices to comply with the provisions of sec-
tion 5 of the Occupational Safety and Health
Act of 1970 (29 U.S.C. §654). Section 5 requires
each employer to furnish employees a work-
place free from recognized hazards that are
causing or likely to cause death or serious
physical harm and requires both employers
and employees to comply with the Occupa-
tional Safety and Health Standards promul-
gated by the Secretary of Labor under sec-
tion 6 of that act (29 U.S.C. §655). The re-
quirement that employers and employees
comply with the Secretary of Labor’s stand-
ards is subject to variance granted under
subsections (c)(4) and any regulations pro-
mulgated by the Board under subsection (d).

For purposes of this section, the term ‘“‘em-
ployer” as used in the Occupational Safety
and Health Act means an employing office
and the term “‘employee’” means a covered
employee. For purposes of this section, the
term ‘“‘employing office’” includes the Gen-
eral Accounting Office and Library of Con-
gress, and the term ““‘employee’ includes em-
ployees of the General Accounting Office and
Library of Congress.

Applicable remedies. The remedy available
for violations under this section are an order
to correct the violation, including such an
order as would be appropriate under section
11 of the Occupational Safety and Health Act
of 1970 (29 U.S.C. §662), which include cita-
tions issued by the general counsel.

Procedures for enforcement. The respon-
sibilities for enforcement of this section are
vested in the general counsel rather than the
Secretary of Labor. The Board is given the
responsibility to conduct hearings and re-
view orders that is vested in the Occupa-
tional Safety and Health Review Commis-
sion under section 10(c) of OSHA (29 U.S.C.
§659(c)) and to the Secretary of Labor with
respect to affirming or modifying abatement
requirements, to hear objections and re-
quests with respect to citations and notifica-
tions. The remedy available under this act
for a violation of OSHA is an order to correct
the violation, including such order as would
be appropriate if ordered under section 13(2)
of the Occupational Safety and Health Act of
1970.

Inspections. With respect to inspections,
the authorities granted to the Secretary of
Labor in sections 8(a) and 8(f) of OSHA (29
U.S.C. §§657(a), (f)) to inspect and investigate
places of employment are to be exercised by
the general counsel. Under this section,
there are two possible scenarios under which
inspections will occur: through employee-
initiated requests that the general counsel
inspect particular offices and periodic in-
spections of all congressional facilities. The
general counsel exercises OSHA authority
with respect to both employee requested and
periodic inspections. Periodic inspections are
random. Each facility is to be inspected each
Congress. However, the act does not provide
that employing offices are to receive notice
of the inspections.

Citations. With respect to citations, the
authorities granted to the Secretary of
Labor in sections 9 and 10 of OSHA (29 U.S.C.
§658, 659) to issue citations for violations or
notices of failure to correct violations for
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which citations have been issued are vested
in the general counsel. The citation would
normally state a date by which corrective
action is to be completed. The citation is to
be issued only against the employing office
that is responsible for the particular viola-
tion as determined by regulations issued by
the Board. The general counsel may also
issue a notification to any employing office
that the general counsel believes has failed
to correct a violation for which a citation
has been issued within the period permitted
for its correction.

If after issuing a citation or notification,
the general counsel determines that a viola-
tion has not been corrected, the general
counsel may file with the Office of Compli-
ance a complaint against the employing of-
fice named in the citation or notification.
Under OSHA, the general counsel can issue a
citation and proceed to file a complaint if
the violation remains unabated. Or the gen-
eral counsel may file a notification after the
citation is not complied with, and then file a
complaint. The general counsel may not file
a notification without having first filed a ci-
tation that has not been honored. The choice
whether to follow a citation with a com-
plaint once it is evident that there has not
been compliance, or to file a notification be-
fore the filing of the complaint, will nor-
mally turn on whether the general counsel
believes that good faith efforts are being un-
dertaken to comply with the citation, but
the time period for complete remediation of
the citation period has expired. The Office
shall submit the complaint to a hearing offi-
cer subject to Board review under the gen-
eral provisions of the Act outlining those
procedures.

Variances. The Board shall exercise the au-
thorities granted the Secretary of Labor in
sections 6(b)(6) and 6(d) of OSHA (29 U.S.C.
§655(b)(6) and (d)) to act on any request by an
employer for a temporary order granting a
variance from a standard made applicable by
subsection (a). The Board may refer such a
request to a hearing officer for a hearing
conducted in accordance with section 405 of
this act and subject to review under section
406 of this act. The general counsel or em-
ploying office aggrieved by a final decision of
the Board regarding a citation, notification,
or variance, may file a petition for review
with the United States Court of Appeals for
the Federal Circuit pursuant to section 407.

Compliance date. If a citation of a viola-
tion under OSHA is received, and appro-
priated funds are necessary to abate the vio-
lation, abatement shall take place as soon as
possible, but no later than the fiscal year fol-
lowing the fiscal year in which the citations
are issued. This permits the Congress to ap-
propriate funds to remedy OSHA violations
during the standard appropriations time-
table where the abatement amount is large,
and avoids disruptions to other functions of
the employing office caused by the unantici-
pated need for additional expenditures.

Regulations issued by the Board. The
Board shall promulgate regulations to imple-
ment this section. Such regulations shall be
the same as the standards and regulations
promulgated by the Secretary of Labor to
implement OSHA with the same standard for
deviation contained elsewhere in the act.

Periodic inspections. At least once each
Congress, the general counsel shall conduct
periodic inspections of all facilities of the
Congress for compliance with the Occupa-
tional Safety and Health Act. Based on the
result of each periodic inspection, the gen-
eral counsel will prepare and submit a report
to the House Speaker, Senate President pro
tempore, and the employing office respon-
sible for correcting the violation. The report
will also contain the results of the periodic
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inspection, identify the responsible employ-
ing office, describe the actions necessary to
correct any violation, and assess the risks to
employee health and safety associated with
any violation. If a report identifies any vio-
lation, the general counsel shall issue a cita-
tion or notice. The general counsel may be
assisted by personnel detailed from the Sec-
retary of Labor, upon request of the execu-
tive director for such assistance.

The bill uses the terms *““‘employing office”
as a designative term referring to an office.
There is no requirement that the employing
office responsible for the violation actually
be the employing office of the employee that
makes the complaint, for instance.

Effective date. The period from the date of
enactment until December 31, 1996 shall be
available to the Office of the Architect of the
Capitol to identify any OSHA violations, de-
termine costs of compliance, and to take any
necessary abatement actions. The general
counsel shall conduct a thorough inspection
prior to July 1, 1996, and report the results to
the Congress. Except as to GAO and Library
of Congress, this section will become effec-
tive on January 1, 1997. As to these instru-
mentalities, this section will take effect 1
year after transmission to Congress of the
study provided for in section 230.

Section 220—Application of Federal Service
Labor-Management Relations Statute;
Procedures for Implementation and En-
forcement

Labor-management relations. This section
applies to employees and employing offices
the rights, protections, and responsibilities
relating to collective bargaining established
for other Federal employees and employers
under 5 U.S.C. 8§7102, 7106, 7111 through 7117,
7119 through 7122, and 7131. For purposes of
applying those provisions under this section,
the term ‘“‘agency’” shall be deemed to mean
an employing office.

The remedy for a violation of subsection
(a) shall be a remedy under section 7118(a)(7)
of title 5 of the United States Code as would
be appropriate if awarded by the Federal
Labor Relations Authority to remedy a vio-
lation of any provision made applicable by
subsection (a).

In applying the Federal service labor-man-
agement relations provisions to employees
and employing offices, the Board shall exer-
cise the authorities of the Federal Labor Re-
lations Authority under 5 U.S.C. §§7105, 7111
to 7113, 7115, 7117, 7118, and 7122 and of the
President under 5 U.S.C. §7103(b). Any peti-
tion or other submission that would be sub-
mitted to the Federal Labor Relations Au-
thority shall, under this section be submit-
ted to the Board.

The Board may refer any matter submitted
to it under subparagraph (c)(1) of this section
to a hearing officer for decision pursuant to
section 405 of this act. The Board may direct
that the general counsel carry out the
Board’s investigative authorities.

Procedures. Under this section, the general
counsel shall exercise the authorities of the
general counsel of the Federal Labor Rela-
tions Authority under 5 U.S.C. §§7104 and
7118. Any charge or other submission that, if
submitted under chapter 71 of title 5 would
be submitted to the general counsel of the
Federal Labor Relations Authority shall, if
brought under this section, be submitted to
the general counsel. If any person charges an
employing office or a labor organization rep-
resenting employees with having engaged in
an unfair labor practice in violation of this
section within 180 days of the occurrence of
the alleged unfair labor practice, the general
counsel shall investigate the charge, and
may issue a complaint. A complaint issued
by the general counsel under this section
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shall be submitted to a hearing officer for
decision under section 405 of this act.

For purposes of applying the Federal serv-
ice labor-management relations provisions
under this section, the Board shall exercise
the authority of the Federal service impasses
panel under 5 U.S.C. §7119. Any request that
under those provisions would be presented to
the Federal service impasses panel shall, if
made under this section, be presented to the
Board. At the request of the Board, the di-
rector shall appoint a mediator or mediators
to perform the functions of the Federal serv-
ice impasses panel under 5 U.S.C. §7119. Ordi-
narily, the Board should request the appoint-
ment of a mediator and should avoid partici-
pating in the mediation of disputes for which
it may have adjudicatory responsibilities.

Regulations to be issued by the Board. The
Board shall promulgate regulations to imple-
ment this section. The rules promulgated
under this section shall be the same as the
rules promulgated by the Federal labor rela-
tions authority to implement 5 U.S.C. §§7102,
7106, 7111 through 7117, 7119 through 7122, and
7131. The Board may promulgate rules that
are not the same as the rules of the Federal
labor relations authority only under the
standard provided as elsewhere in the act,
except as provided in subsection (e).

The Board shall issue rules pursuant to the
rulemaking provisions of section 304 of this
act on the manner and extent to which the
rights conferred by this section should apply
to employees who are employed in positions
in offices with a direct connection to the leg-
islative process, including the personal office
of any Member of the House or the Senate, a
standing, select, special, permanent, tem-
porary, or other committee of the Senate or
the House, a joint committee of Congress,
and the offices of various party officers, in-
cluding the Office of the Majority and Minor-
ity Leaders of the Senate and the House of
Representatives. These rules should be the
same as the regulations of the Federal labor
relations authority except to the extent that
the Board may determine, for good cause
shown and stated together with the regula-
tion, that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section; and that the Board shall exclude
from coverage any covered employees who
are employed in the offices listed in para-
graph 2 of subsection (e) if the Board deter-
mines that such exclusion is required be-
cause of a conflict or appearance of a con-
flict of interest, or Congress’ constitutional
responsibilities. Paragraph (h) of subsection
(e) should be construed narrowly. However,
one portion of one office that might fall
within this paragraph would be the employ-
ees of the Office of the Sergeant at Arms who
engage in doorkeeping and maintaining
order in the legislative Chamber and who
compel the presence of absent Senators.

A conflict of interest would include, for ex-
ample, whether certain classes of employees
should be precluded from being represented
by unions affiliated with noncongressional or
non-Federal unions. This separate standard
from deviation from regulations is not a
standardless license to roam far afield from
such executive branch regulations. The
Board cannot determine unilaterally that an
insupportably broad view of Congress’ con-
stitutional responsibilities means that no
unions of any kind can work in Congress.
Without abdicating its review responsibil-
ities, however, courts should give more def-
erence to congressional determinations
under this particular regulatory area than to
all other deviations from executive branch
regulations made by the Board.

Effective date. Subsections (a) and (b) of
this section shall be effective on October 1,
1996, except with respect to the offices listed

January 9, 1995

in subsection (e)(2), to the covered employees
of such offices, and to representatives of
such employees, for which subsections (a)
and (b) shall be effective on the effective
date of regulations issued under subsection
(e).

PART E—GENERAL

Section 225—Generally Applicable Remedies
and Limitations

Under subsection 225(a), if a complainant is
a prevailing party under section 405, 406, 407,
or 408, the hearing officer, Board, or court, as
the case may be, may award attorney’s fees,
expert witness fees, and other costs as would
be appropriate if awarded under section
706(k) of the Civil Rights Act of 1964. Al-
though the Board has no authority to issue
regulations under section 201, it does have
the ability under section 303 to issue proce-
dural rules. Such rules could govern the
availability of fees and costs under section
706(k), so long as the rules were consistent
with court cases interpreting the Civil
Rights Act. For example, some courts have
held that the amount of compensatory dam-
ages a prevailing party recovers is relevant
to determine a reasonable fee award, and
that recovery of only a portion of the com-
pensatory damages request can form the
basis for reducing the fee award. Other
courts have held that proportionality cannot
be considered in awarding attorney’s fees.
Given the conflict among the cases, the
Board could decide which set of cases to fol-
low when it issues its regulations.

Subsection (b) provides that in any pro-
ceeding under section 405, 406, 407, or 408, the
same interest to compensate for delay in
payment shall be made available as would be
appropriate in actions involving the execu-
tive branch under section 717(d) of the Civil
Rights Act of 1964. This is an explicit waiver
of sovereign immunity as to these interest
payments. Subsection (c) provides, in keep-
ing with longstanding rules applicable to the
Federal Government, that no civil penalty or
punitive damages may be awarded with re-
spect to any claim under this act.

Subsection (d) provides that except in
cases under the Veterans Reemployment
Act, no person may commence an adminis-
trative or judicial proceeding to seek a rem-
edy for the rights and protections afforded
by this act except as provided in this act.

Subsection (e) provides that only a covered
employee who has undergone and completed
the procedures described in section 402 and
403 may pursue a civil action in court. Coun-
seling and mediation with the office are pre-
conditions to bringing any civil action under
this act.

Subsection (f) states that except where
contrary exemptions and exemptions appear
in this act, the definitions and exemptions in
the laws made applicable by this act shall
apply under this act. This means that al-
though the various 11 laws are made applica-
ble to Congress, the exemptions and defini-
tions that limit its application in the private
sector limit its applicability to Congress as
well and that regulations of the executive
branchinterpreting those definitions and ex-
emptions should ordinarily apply.

Subsection (g) states that the act shall not
be construed to authorize enforcement by
the executive branch of this act, but this
does not override the provision that execu-
tive branch employees may be detailed to
the Office of Compliance at the request of
the executive director.

Section 230—Study and Recommendations
Regarding General Accounting Office, Gov-
ernment Printing Office, and the Library
of Congress

This section directs the Administrative
Conference of the United States to study the
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extent to which the legislative branch em-
ployees not covered under this act are or are
not covered by the employment laws made
applicable by this act. This primarily in-
cludes employees in the General Accounting
Office, the Government Printing Office, and
the Library of Congress The Administrative
Conference should study the manner and ex-
tent to which these employees are covered
under existing laws, and should also study
the regulations and procedures implemented
by these congressional instrumentalities to
provide for the enforcement of these rights
and protections.

This study should evaluate not only the
extent to which employees are provided the
rights and protections of the laws made ap-
plicable to Congress in this act. But also
whether they are as comprehensive and ef-
fective as those provided under this act. The
study should include recommendations for
legislation to extend or improve coverage as
well as recommended improvements in regu-
lations or procedures. Recommendations for
legislation may include recommendations on
clarifying existing legislation where cov-
erage of legislative branch employees is am-
biguous, or can be determined only by un-
duly complex parsing of a number of laws.

The Administrative Office shall submit the
study and recommendations required under
this section to the Board within 2 years after
enactment of this act. The Board shall trans-
mit the study and recommendations head of
each instrumentality or other entity consid-
ered in this study and to the Speaker of the
House of Representatives and President pro
tempore for referral to the appropriate com-
mittees of the House of Representatives and
of the Senate.

Title 111—Office of Compliance
Section 301—Establishment of Office of
Compliance

This section creates the Office of Congres-
sional Fair Employment Practices as an
independent office in the legislative branch
of the Government to administer the dispute
resolution process created by this act.

The Office shall be overseen by a board of
directors, which shall be composed of 5 mem-
bers. A five member board is the best size to
discourage deadlock and to facilitate effec-
tive decisionmaking.!

It is extremely important that the Board
function in a nonpartisan manner. For this
reason, the act requires that all members of
the Board be appointed without regard to po-
litical affiliation and solely on the basis of
fitness to perform the duties of office. Board
members shall be appointed solely on the
basis of fitness to perform their duties under
the act, and shall have background and expe-
rience in application of the rights, protec-
tions, and remedies under the laws made ap-
plicable to section 102. There is no assump-
tion that any particular kind of training or
experience is necessary, but a variety of ex-
periences would qualify an individual for a
position on the Board. The act does not re-
quire that any individual member have
training or experience under all of the stat-
utes made applicable by this act, but mem-
bers should be selected with a view to provid-
ing the Board as a whole with some expertise
in each field of law within the Board’s juris-
diction.

On the other hand, the committee also rec-
ognizes that, in order for the Board to func-
tion in Congress’s political environment, and
to insulate the Board against claims of par-
tisanship that will inevitably be raised by

1Some management researchers have concluded
that policymaking bodies of five members are pref-
erable to both larger and small groups. See, U.S.
Senate Committee on Governmental Affairs, Study
on Federal Regulation, Vol. IV, Doc. No. 95-72, July
1977, p. 115.
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persons dissatisfied with a particular deci-
sion, the process for the selection of the
Board members must be fully bipartisan. To
accomplish this, the appointment of mem-
bers is jointly made between the Houses and
between the parties. Accordingly, the mem-
bers shall be appointed jointly by the Speak-
er of the House, majority leader of the Sen-
ate, and the minority leader of both Houses.
The chair of the Board shall also be ap-
pointed jointly. Appointment of the first 5
members of the Board shall be completed not
later than 90 days after the date of enact-
ment.

There are certain disqualifications from
service as a Board member. No lobbyist may
serve. No Board member may be a Member of
Congress or a former Member. Nor may a
Board member be an officer or employee of
the House, Senate, an instrumentality of
Congress, except an officer or employee of
the GAO Personnel Appeals Board, House Of-
fice of Fair Employment Practices, or the
Senate Office of Fair Employment Practices,
or a former holder of one of these positions
within 4 years of the date of appointment.
These requirements are critical because the
office must, in both appearance and reality,
be independent in order to gain and keep the
confidence of the employees and employers
who will utilize the dispute resolution proc-
ess created by this act.

Vacancies on the Board are to be filed in
the same manner as the original appoint-
ment for the vacant position. Because the
Board is small in number, it will be impor-
tant to fill vacancies as quickly as possible,
consistent with selecting the best qualified
individuals for these positions.

Terms. The terms of office of the members
are staggered so that, after the first appoint-
ments, there will not be complete turnover
of the Board. The appointment is for 5 years
and cannot be renewed, except for someone
who serves three years or less. Of the first
five members, one shall serve three years,
two for four years, and two for five years,
one of whom shall be chair.

Removal. Members may be removed from
office by a majority vote of the appointing
authority. To further ensure the independ-
ence of the Board, members may only be re-
moved for specific causes including a disabil-
ity that substantially prevents the member
from carrying out the member’s duties, in-
competence, neglect of duty, malfeasance in
office, a felony or conduct involving moral
turpitude, or holding an office or employ-
ment or engaging in an activity that dis-
qualifies the individual from service as a
member of the Board. The reason for re-
moval of any member must be stated, in
writing, to the member being removed by the
Speaker of the House of Representatives and
the President pro tempore of the Senate.

Compensation and travel expenses. Mem-
bers may be compensated at a rate equal to
the daily equivalent of the annual rate of
basic pay prescribed for level V of the Execu-
tive Schedule under 5 U.S.C. sec. 5316 for
each day during which the member is en-
gaged in the performance of board duties.
Travel time should be included in the com-
putation of the time a member has spent en-
gaged in the performance of board duties.

Members of the Board are entitled to reim-
bursement for travel expenses for each day
that the member is engaged in the perform-
ance of Board duties away from home or the
regular place of business of the member. The
rates for travel expenses, including per diem
in lieu of subsistence, shall be at rates au-
thorized for employees of agencies under 5
U.S.C. sec. 5751.

Subsection (h) describes the duties of the
office, which include educating members and
other employing authorities of their duties
and employees of their rights under this act.
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It is also to provide educational materials on
the statutes made applicable to Congress by
this act to employing offices for new employ-
ees. The office shall also compile and publish
statistics on the use of the office by covered
employees, including the number and types
of contacts made with the office, on the
number of covered employees who initiated
proceedings under the act, as well as the
number of employees who filed a complaint,
the basis for the complaint, and its disposi-
tion. In light of the confidentiality of the
proceedings in the administrative process,
this information should be compiled in a
manner that does not reveal the identity of
particular employees or employing offices.

The Board and office shall be subject to
oversight by the Committee of rules and Ad-
ministration and the Committee on Govern-
mental Affairs of the Senate and the Com-
mittee on House Oversight of the House of
Representatives. Oversight authority of
these committees does not extend to the
processing, consideration, or disposition of
individual cases or the unwillingness of the
general counsel to file a complaint regarding
particular charges within his or her respon-
sibility.

The office is to open within 1 year after en-
actment of this act. This will provide suffi-
cient time for the Board members to be se-
lected, the regulations to be issued, and the
office to be staffed.

Financial disclosure reports. Members of
the Board will be required to file financial
disclosure reports under the Ethics in Gov-
ernment Act of 1978, Pub. L. No. 95-521, title
I (5 U.S.C. appendix sections 103(H)(A)(11)11)).

Section 302—Officers, Staff, and Other
Personnel

This section provides for the appointment
of staff of the new office.

Executive director. The position of execu-
tive director is modeled after the Director of
the Office of Senate Fair Employment Prac-
tices (OSFEP), who administers the Senate’s
internal resolution process. Like the Sen-
ate’s Director of OSFEP, the Director of the
Congressional Office will have the respon-
sibility of the daily administration of the
disputes resolution system created by this
act. This includes assisting in the develop-
ment and implementation of rules of proce-
dures for the dispute resolution process, se-
lecting hearing officers, counselors, and me-
diators, and maintaining the dockets of
cases filed with the office.

The Chair, subject to the approval of the
Board, shall appoint, and has the power to
remove, the director. As is the case of mem-
bers of the Board, selection of a director
should be made solely on the basis of ability
to perform the functions of the job and with-
out regard to political affiliation. To ensure
the appearance of independence and impar-
tiality of the Director, certain individuals
are precluded from service as Director. These
are the same persons who are ineligible to
serve as Directors.

The Chair may set the compensation of the
Executive Director, but the rate of pay may
not exceed the annual rate of basic pay pre-
scribed for level V of the executive schedule
under 5 U.S.C. sec 5316. The Executive Direc-
tor will serve anonrenewable 5-year term, ex-
cept that the first Executive Director may
serve a nonrenewable 7-year term.

Additionally the office will have two Dep-
uty Directors, one for each House of Con-
gress. The Deputy Executive Directors are
appointed and removed by the Chair, subject
to the approval of the Board. The appoint-
ment shall be made without regard to politi-
cal affiliation and with the same disquali-
fications that apply to service as Executive
Director. The Deputy Executive Director
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shall serve a 5-year term, except that the
first Deputy Executive Director shall serve
for 6 years. This will mean that the Deputy
Executive Director will serve terms that do
not expire concurrently with the Executive
Director.

The Deputy Executive Director shall rec-
ommend the regulations to the Board under
section 304(a)(2)(B)(i), maintain the regula-
tions and all records pertaining to the regu-
lations, and shall assume such other respon-
sibilities as may be delegated to the Execu-
tive Director.

The Executive Director may appoint, ter-
minate, and fix the compensation of such
staff, including hearing officers, necessary to
enable the office to carry out its functions.
The Executive Director does not have au-
thority to appoint attorneys to assist the
general counsel, which authority is provided
directly to the general counsel. The Execu-
tive Director may request other Government
departments or agencies to detail on a reim-
bursable or nonreimbursable basis the serv-
ices of the personnel of the department or
agency. In addition, the Executive Director
is authorized to procure the temporary or
intermittent services of consultants.

General Counsel. The Chair, subject to the
approval of the board, may appoint and re-
move a general counsel. This position does
not have an analogy in the Senate fair em-
ployment process. This position and its du-
ties, however, are modeled on the role of the
general counsel in bodies such as the General
Accounting Office Personnel Appeals Board
or the Federal Labor Relations Authority.
Under this act, the general counsel may re-
ceive complaints of violations of the provi-
sions of titles Il and Ill of the Americans
With Disabilities Act made applicable by
this act and file and prosecute complaints in
the name of parties making charges of viola-
tions. The general counsel will also conduct
workplace inspections and issue citations of
violations of the requirements of OSHA
made applicable by this act. The general
counsel exercises authority comparable to
that of the Federal Labor Relations
Authority’s General Counsel. The general
counsel also provides representation to the
office when it is named as a respondent in
proceedings brought in the Federal Circuit
under this act.

To ensure that the general counsel is, and
appears to be, independent and impartial,
certain individuals are precluded from serv-
ice as general counsel. These are the same as
apply to the Board of Directors.

The Chair may fix the compensation of the
general counsel, which shall not exceed the
annual rate of basic pay prescribed for level
V of the executive schedule under 5 U.S.C.
sec. 5316. The general counsel may appoint,
terminate, and fix the compensation of such
additional counsel as may be necessary to
carry out the duties of the general counsel.
The term of office of the general counsel is
for a single term of 5 years. The general
counsel may only be removed for cause. The
act carefully prescribes which officials may
be removed only for cause and which may
not.

Section 303—procedural rules

This section sets forth the procedure for
the adoption and amendment of rules gov-
erning the procedures of the Office of Com-
pliance, including rules concerning hearing
officers. The rules and amendments thereto
shall be submitted for publication in the
CONGRESSIONAL RECORD.

Under subsection (b), the Executive Direc-
tor shall adopt the rules referred to in sub-
section (a) in accordance with the principles
and procedures of the Administrative Proce-
dures Act. The Executive Director shall pub-
lish a notice of proposed rulemaking in ac-
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cordance with the APA, but with publication
occurring in the CONGRESSIONAL RECORD
rather than the Federal Register. Before is-
suing rules, the Executive Director shall pro-
vide a comment period of at least 30 days
after publication of the notice of rule-
making. Upon adopting rules, the Executive
Director shall transmit notice of such action
along with the rules to the Speaker of the
House and the President pro tempore of the
Senate for publication in the CONGRESSIONAL
RECORD. Rules are considered to be issued on
the date on which they are so published.
Section 304—substantive regulations

This section sets forth the procedures of is-
suing regulations to implement this Act, in-
cluding regulations the board is required to
issue under title Il, including appropriate ap-
plication of exemptions under the laws made
applicable in title Il. There shall be three
sets of substantive rules, one for each House,
and one for other employing offices.

The authority conferred by this section is
authority only to issue rules that will aid in
understanding how the laws apply to the
Congress and does not include the authority
to limit the substantive rights conferred
under this act. Thus, for example, such rules
might set forth guidance to Senate offices as
to how the board would interpret the family
and medical leave act’s entitlement to un-
paid family or medical leave, in light of the
fact that the Senate payroll system does not
have a leave without pay status.

Under subsection (b), the Board shall adopt
the regulations in accordance with the prin-
ciples and procedures of the Administrative
Procedures Act. Instead of publishing a gen-
eral notice of proposed rulemaking in the
Federal Register, the Board shall transmit
such notice to the Speaker of the House and
President pro tempore of the Senate for pub-
lication in the Congressional Record. Such
notice shall set forth the recommendations
of the Deputy Director in regard to regula-
tions of the House and Senate and of the ex-
ecutive director for the other employing of-
fices. In this way, the members of the ap-
proving body will know how the board’s pro-
posed regulations differ from the rec-
ommendations of the Deputy Director for
their respective house.

Before adopting regulations, the Board
shall provide a comment period of at least 30
days after publication of a general notice of
proposed rulemaking. After considering com-
ments, the Board shall adopt regulations and
transmit notice of such action together with
the regulations to the Speaker of the House
of Representatives and the President pro
tempore of the Senate for publication in the
Congressional Record. The Board shall in-
clude a recommendation in the general no-
tice of proposed rulemaking as to whether
the regulations should be approved by reso-
lution of the Senate, by resolution of the
House of Representatives, by concurrent res-
olution, or by joint resolution.

Regulations referred to in paragraph
(2)(B)(i) of subsection (a) may be approved by
the Senate by resolution or by the Congress
by joint or concurrent resolution. Regula-
tions referred to in paragraph (2)(B)(ii) of
subsection (a) may be approved by the House
of Representatives by resolution or by the
Congress by concurrent or joint resolution.
Regulations referred to in paragraph
(2)(B)(iii) may be approved by Congress by
concurrent resolution or by joint resolution.
Upon receipt of a notice of adoption of regu-
lations, the presiding officers shall refer such
notice and the proposed regulation to the
committee or committees of jurisdiction in
that House. The referral is designed to let
the committee determine whether the regu-
lations should be approved and by which
method.
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Following approval of regulations by the
Congress or one of its Houses, the Board
shall submit the regulations for publication
in the Congressional Record. The date of is-
suance of the regulations is the date on
which they were published in the Congres-
sional Record as a result of this procedure.
Regulations shall become effective not less
than 60 days after the regulations are issued,
except that an earlier effective date may be
specified for good cause found within the
meaning of section 553(d) of title 5 of the
United States Code.

Amendment to the rules. The Board’s rules
may be amended in the same manner as they
are initially adopted under this section. The
Board may, in its discretion, dispense with
the publication of a general notice of pro-
posed rulemaking of minor, technical, or ur-
gent amendments when the Board finds that
notices are ‘‘impractical, unnecessary, or
contrary to the public interest’” within the
meaning of 5 U.S.C. sec. 553(B).

Right to petition for rulemaking.—Any
person may petition the Board for the issu-
ance, amendment, or repeal of a rule. How-
ever, nothing in this section confers upon
any individual a right to seek judicial review
of any action or inaction of the Board under
this section.

In formulating regulations, the Executive
Director, Deputy Directors, and Board shall
consult with the chair of the administrative
conference, the Secretary of Labor, the Fed-
eral Labor Relations Authority, and may
consult with any other persons of their
choosing.

Section 305—Expenses

Authorization of Appropriations. In fiscal
year 1995, and each fiscal year thereafter, the
Congress authorizes to be appropriated nec-
essary funds for the expenses of the office in
carrying out its duties. Until money is first
appropriated under this section, but not for
a period exceeding 12 months after the date
of enactment of this act, the expenses of the
office shall be paid one-half from the contin-
gent fund of the Senate and one-half from
the contingent fund of the House, upon
vouchers approved by the director.

Witness fees and allowances. Except for
employees, witnesses before a hearing officer
or the Board in any proceeding other than
rulemaking are entitled to be paid the same
fee and mileage allowances as are paid to
subpoenaed witnesses in the courts of the
United States. It is intended that, as in the
courts, these costs will be borne by the par-
ties. Employees who are summoned, or as-
signed by the employers to testify in their
official capacity or to produce official
records before a mediator, hearing officer, or
the Board, shall be entitled to travel ex-
penses under 5 U.S.C. §5751. The committee
intends for the office to bear these costs.

Title IV—Administrative and Judicial Dispute—
Resolution Procedures

Much of title IV builds on the dispute reso-
lution process created for the Senate in title
111 of the Civil Rights Act of 1991. The most
significant changes in this title from the ex-
isting Senate procedures are the addition of
the option of initiating an action in Federal
district court following the initial two
stages of dispute resolution and the deletion
of review of each decision by the Senate Eth-
ics Committee. An opportunity to appeal to
the Board is available in the place of Ethics
Committee review.

Section 401—Procedure for consideration of
alleged violations

Section 401 lists the procedure for consid-

eration of alleged violations of the statutes

made applicable to congressional employing

offices under part A of title Il. They are
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counseling as provided in section 402, medi-
ation as provided in section 403, and an elec-
tion as provided in section 404 of either (1) a
formal complaint and hearing as provided in
section 405, subject to board review in sec-
tion 406, and judicial review in the United
States Court of Appeals for the Federal Cir-
cuit as provided in section 407, or (2) a civil
action in a district court of the United
States as provided in section 408. However, in
the case of an employee of the Architect of
the Capitol or of the Capitol Police, the Ex-
ecutive Director, after receiving a request
for counseling under section 402, may rec-
ommend that an employee use the grievance
procedures of the Architect of the Capitol or
the Capitol Police. The decision to make the
recommendation to the employee is entirely
discretionary on the part of the Executive
Director. The decision to follow the rec-
ommendation is entirely discretionary on
the employee. The purpose is to permit em-
ployees to use another administrative rem-
edy that may function well in the eyes of the
employee, without prejudice for further op-
portunity to utilize the procedures available
through the Office of Compliance, as the
time limitations available for counseling or
mediation shall not apply when during the
specific period that the Executive Director
recommends that the employee use for using
the grievance procedures.

Section 402—Counseling

Initiation. A covered employee shall re-
quest counseling with the Office as a condi-
tion for commencing a proceeding alleging a
violation of a law made applicable under
part A of title Il of this act. For claims
under any of these statutes, the request for
counseling must be made within 180 days
after the date of the alleged violation. A fail-
ure to request counseling within the time re-
quired bars an employee from proceeding
under this act to redress violations under
these sections.

Purpose. The purpose of counseling is to
provide an employee with the opportunity to
discuss and evaluate the employee’s claims.
Under the current Senate system, employees
meet with a counselor who assists them in
preparing a statement of their claims, re-
views what other information might aid in
making a determination about whether to
proceed with a claim, and may assist the em-
ployee in contacting the employing office to
determine if a dispute can be resolved. The
type of counseling may vary, depending upon
the nature of the problem, the sophistication
of the employee, and the willingness of par-
ties to resolve issues. The purpose of coun-
seling is neither to discourage nor to encour-
age further adversarial proceedings, but
rather to assist in identifying issues at an
early stage, so that they can be addressed
appropriately.

Period for counseling. Counseling com-
mences on the date the request for counsel-
ing is received in the Office and continues
for 30 days, unless the employee and the Of-
fice agree to reduce the period. The 30 days
begins on the date the request for counseling
is received.

Notification of the end of the counseling
period. The Office is required to notify the
employee in writing of the end of the coun-
seling period.

Section 403—Mediation

Initiation. A covered employee must re-
quest mediation with the Office no later
than 15 days after the date on which the em-
ployee receives notification of the end of the
counseling period. Mediation under section
403 is a precondition for making the election
of procedures provided in section 404.

Mediation process. The Director shall
specify one or more individuals to mediate a
dispute, depending upon the Director’s view
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of what would be most beneficial in a par-
ticular case. In selecting mediators, the Di-
rector is required to consider individuals rec-
ommended by organizations with expertise
in mediating or arbitrating personnel mat-
ters. The Director may also consider other
individuals with expertise in this field.

The purpose of the mediation is to resolve
disputes at an early stage in a manner that
serves the interests of all parties. To this
end, it is important that both sides partici-
pate in the process. Although parties cannot
be forced to mediate, it is expected that em-
ployees and employing offices will take seri-
ously this opportunity by carefully assessing
the claims of the other party and responding
to reasonable requests for information. The
parties to mediation under section 403(b)
may include the Office, the covered em-
ployee, and the employing office. Mediation
may occur through meetings with the par-
ties separately or jointly for the purpose of
resolving the dispute.

Mediation period. Mediation shall occur
for 30 days beginning on the date the request
for mediation is received. The 30-day period
may be extended at the joint request of the
covered employee and the employing office.
The Office shall in writing notify the parties
to the mediation of the end of the mediation
period.

Independence of the mediation process. In
order to protect the integrity of the medi-
ation process and ensure that parties have
confidence in it, no individual who conducts
mediation may conduct or aid in the hearing
conducted under section 405 with respect to
the same matter. In addition, no individual
who participates as a mediator may testify
about, or produce records relating to, that
mediation, either voluntarily or by compul-
sion, in any proceeding under this act or be-
fore any other investigative or adjudicative
entity.

Section 404—Election of Proceeding

Not later than 90 days after a covered em-
ployee receives notice of the end of the pe-
riod of mediation, but no sooner than 30 days
after receipt of such notification, such cov-
ered employee may either (1) file a com-
plaint with the Office in accordance with
section 405, or (2) file a civil action in ac-
cordance with section 408 in the United
States District Court for the district in
which the employee is employed or for the
District of Columbia.

Section 405—Complaint and hearing

Complaint. An individual who has made a
timely request for counseling and mediation,
has completed those processes, and has not
elected to file a complaint in Federal Dis-
trict Court under section 408, may file a com-
plaint with the Office. The complaint must
be filed no later than 90 days after receiving
the notice of the end of mediation, but no
sooner than 30 days after receiving such no-
tice. The respondent to the complaint shall
be the employing office involved in the viola-
tion or in which the violation is alleged to
have occurred, and about which mediation
was conducted.

Appointment of a hearing officer. Upon the
filing of a complaint, the Director shall ap-
point a hearing officer to the case. The hear-
ing officer may dismiss any claim that the
hearing officer finds to be frivolous or that
fails to state a claim upon which relief can
be granted. When the Executive Director is-
sues rules under section 303, he or she may
consider whether the procedures of title VII
can be applied to these proceedings. For in-
stance, whether employing offices can be
awarded fees when the hearing officer deter-
mines that the complaint is frivolous,
groundless, and brought in bad faith.

No member of the House of Representa-
tives, Senator, officer of either House, head
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of an employing office, member of the board,
or covered employee, may be appointed to be
a hearing officer.

The Executive Director is required to de-
velop lists of individuals experienced in arbi-
trating or adjudicating the kinds of person-
nel and other matters for which hearings
may be conducted under this act. The lists
can be composed of categories of individuals
with expertise in particular fields, or pos-
sessing particular skills. In developing the
lists, the Executive Director shall consider
candidates recommended to the Director of
the Federal Mediation and Conciliation
Service, the Administrative Conference of
the United States, or other organizations
composed of individuals with expertise in ad-
judicating or arbitrating the kinds of mat-
ters for which hearings may be conducted
under this act, such as technical matters re-
lating to occupational safety and health.

In requiring the Executive Director to se-
lect individuals randomly or by rotation
from these lists, the act does notprevent the
Executive Director from hiring hearing offi-
cers as full-time employees of the Office or
from selecting hearing officers on the basis
of specialized expertise required for a par-
ticular case.

Hearing. Unless a hearing officer dismisses
a complaint on a threshold legal issue, the
hearing officer shall conduct a hearing on
the record. The hearing should be conducted
as expeditiously as practical, but in any
event must be commenced no later than 60
days after the filing of the complaint. The
hearing officer should, to the greatest extent
practical, conduct the hearing in accordance
with the principles of 5 U.S.C. §§554-57.

Discovery. The hearing officer may, in his
or her discretion, permit reasonable prehear-
ing discovery. In exercising this discretion,
hearing officers should be mindful of the re-
quirement that the hearing is to be con-
ducted expeditiously and should seek to pre-
vent repetitious, overly burdensome, and un-
necessary discovery.

Subpoenas. In general. At the request of a
party, a hearing officer may issue a subpoena
for the attendance of witnesses and the pro-
duction of records. Hearing officers should
not issue subpoenas in blank, but rather only
issue subpoenas for specific witnesses or doc-
ument requests. Ordinarily, subpoenas
should not be required for the production of
testimony or records in this process. Em-
ployees and employing offices have a respon-
sibility to respond to reasonable discovery
requests, without the requirement of com-
pulsory process.

Where appropriate, the attendance of wit-
nesses and the production or records may be
required from any place within the United
States. Subpoenas shall be served in the
manner provided under rule 45(b) of the Fed-
eral Rules of Civil Procedure.

Objections. If a person refuses, on the basis
of relevance, privilege, or other objection, to
testify or produce records in response to a
question or to produce records in connection
with a proceeding before a hearing officer,
the hearing officer shall rule on the objec-
tion and, if the objection is overruled, order
compliance. The hearing officer shall, at the
request of the witness or any party, and may
on the hearing officer’s own initiative, refer
the ruling to the board for review.

Enforcement. If a person fails to comply
with a subpoena, the Board may authorize
the General Counsel to apply to an appro-
priate United States District Court for an
order requiring that the person appear before
the hearing officer to testify and-or to
produce records. The application shall be
made in the judicial district where the hear-
ing is conducted or where the person refusing
to comply is found, resides, or transacts
business. Any failure to obey a lawful order
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of the district court issued pursuant to this
section may be held by such court to be a
civil contempt thereof.

Service of process. In an action brought in
district court to enforce a subpoena under
this section, or in a civil contempt action
under this section, process may be served in
any judicial district in which the individual
or entity refusing or failing to comply re-
sides, transacts business, or may be found,
and subpoenas for witnesses who are required
to attend such proceedings may run into any
other district.

Decision. Following any hearing under this
section, the hearing officer shall issue a
written decision as expeditiously as possible,
but in no event more than 90 days after the
conclusion of the hearing. Each decision
shall state the issues raised in the com-
plaint, describe the evidence in the record,
contain findings of fact and conclusions of
law, and contain a determination of whether
a violation has occurred, and, where appro-
priate, order remedies authorized under title
Il of this act. The decision shall be entered
in the records of the Office as the final deci-
sion of the hearing officer, and of the Office
if such decision is not appealed under section
406 to the Board. The Office shall transmit a
copy of the decision to each of the parties.

Precedents. In conducting hearings and de-
ciding cases, hearing officers are to be guid-
ed by judicial decisions under the statutes
made applicable by section 102 and by Board
decisions under this act.

Section 406—Appeal to the Board

In general. Any party aggrieved by the de-
cision of a hearing officer under section
405(g) may seek review by filing a petition
for review in the Office not later than 30
days after notice by the Office of the entry
in the Office records of the final decision of
the hearing officer.

Opportunity for argument. The Board shall
provide the parties with a reasonable oppor-
tunity to be heard on their appeal through
written submissions. In the discretion of the
Board, the parties may be heard through oral
argument.

Standard of review. The standard of review
to be applied by the Board is the same stand-
ard that will be applied by the Federal Cir-
cuit sitting in review of the Board’s deci-
sions. The Board shall set aside a decision of
a hearing officer only if the Board deter-
mines that the decision is arbitrary, capri-
cious, an abuse of discretion, or otherwise
not consistent with the law, not made con-
sistent with required procedures, or unsup-
ported by substantial evidence.

Record. In making determinations under
this section, the Board shall review the
whole record, or those parts cited by a party.
The record on review shall include the record
before the hearing officer and the decision of
the hearing officer. Due account shall be
taken of the rule of prejudicial error.

Decision. The Board shall issue a written
decision setting forth the reasons for its de-
cision. The decision may affirm, reverse, or
remand to the hearing officer for further pro-
ceedings. A decision of the Board that does
not require further proceedings before a
hearing officer shall be entered in the
records of the offices as a final decision.

Section 407—Judicial Review of Board
Decisions and Enforcement

In general. The United States Court of Ap-
peals for the Federal Circuit shall have ex-
clusive jurisdiction over any proceeding
commenced by a petition of a party ag-
grieved by a final decision of the Board
under section 406(e) in cases arising under
part A of title Il, a charging individual or re-
spondent before the Board who files a peti-
tion under section 210(d)4, the general coun-
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sel or a respondent before the Board who
files a petition under section 215(c)(5), or the
general counsel or a respondent who files a
petition under section 220(c)(3). The same
court shall also have exclusive jurisdiction
over any petition of the general counsel filed
in the name of the Office and at the direction
of the Board, to enforce a final decision
under section 405(g) or 406(e) with respect to
a violation of part A, B, C, or D of title II.

Procedures. The rules governing the nam-
ing of respondents reflects the different pro-
cedural postures under which appeals may
arise. The goal is to make sure that the Of-
fice is not a respondent in a petition filed by
its employee, the general counsel. Any party
before the Board may be named respondent if
not so named if the party so elects within 30
days after service of the petition. The sec-
tion also provides for a right of intervention
for participants before the Board who were
not made respondents.

Law applicable. Proceedings under this
section shall be governed by chapter 158 of
title 28, of the United States Code, which ap-
plies to appellate court review of agency or-
ders. In order to tailor chapter 158 to review
of congressional adjudicatory processes,
some changes are made in that chapter’s re-
quirements. Under 28 U.S.C. §2344, the clerk
is to serve a copy of the petition on the gen-
eral counsel; the authority of the Attorney
General under 28 U.S.C. §2348 shall not apply,
and a petition for review shall be filed in the
Office not later than 90 days after the entry
in the Office of the final decision under sec-
tion 406(e) for which review is sought. The
Office shall be an agency as that term is used
in chapter 158 of title 28, and any reference
to the Attorney General shall be deemed to
refer to the general counsel. The Office shall
be named as the respondent in any such ac-
tion in order to defend the decision of the
congressional process.

Standard of review. The Standard of review
in proceedings under this section is the
standard that applies under the administra-
tive procedures act, namely, that the court
shall set aside a final decision of the Board
only if it determines that the decision was
arbitrary, capricious, and abuse of discre-
tion, or otherwise not consistent with law;
not made consistent with required proce-
dures; or unsupported by substantial evi-
dence.

Record. In making determinations under
this section, the court shall review the whole
record, or those parts cited by a party. The
record on review shall include the record be-
fore the hearing officer, the decision of the
hearing officer, the record before the Board,
and the decision of the Board. Due account
shall be taken of the rule of procedural error.

Section 408—Civil Action

Jurisdiction. An individual who has made a
timely request for counseling and mediation,
has completed those procedures, and has
elected not to file a complaint with the Of-
fice, may file a complaint in the United
States district court for the district in which
the employee is employed or for the District
of Columbia. The time period for filing such
a complaint is set forth in section 404. The
defendant shall be the employing office al-
leged to have committed the violation, or in
which the violation is alleged to have oc-
curred.

Jury trial. In a proceeding under this sec-
tion, any party may demand a jury trial in
circumstances where a jury trial would be
available in an action against a private de-
fendant under the relevant law made appli-
cable by this act. In any case in which a vio-
lation of section 201 is alleged, the court
shall not inform the jury of the maximum
amount of compensatory damages available
under section 201(b)(1) or 201(b)(3).
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Section 409—Judicial Review of Regulations

This section provides that in any proceed-
ing brought under Section 407 or 408 in which
the application of a regulation issued under
this act is at issue, the court may review the
validity of the regulation in accordance with
the provisions of subparagraphs (A) through
(D) of section 706(2) of title 5, United States
Code, except that with respect to regulations
approved by a joint resolution under section
304(c), only the provisions of section 706(2)(B)
of title 5, United States Code shall apply.
This simply means that if the regulation has
the force of law, the regulation cannot be
challenged as being inconsistent with the un-
derlying statute applied to Congress under
this bill, but may only be challenged on con-
stitutional grounds. AIll other regulations
could be challenged as not complying with
the statutory provisions forming the sub-
stantive and procedural basis for issuing the
regulation.

The only means for challenging the valid-
ity of theregulation is through a proceeding
brought under section 407 or 408 of this act.
Thus, there is no ability to challenge a regu-
lation when issued, as would be available
under the Administrative Procedures Act,
but only through collateral challenge. If the
court determines that the regulation is in-
valid, the court shall apply, to the extent
necessary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sions with respect to which the invalid regu-
lation was issued.

In determining whether to hold the regula-
tions invalid, the court should give equiva-
lent deference to the Board as to an execu-
tive branch agency with statutory authority
and expertise in issuing the regulation only
if the regulation in question is identical to a
regulation of an executive branch agency. To
the extent the Board modifies the executive
branch agency in issuing the regulation
whose validity is challenged under this sec-
tion, the court of appeals is to provide no
deference to the Board’s reading of the un-
derlying statute when it issued the regula-
tion unless the regulation was adopted by
joint resolution, or in connection with the
regulations issued under section 220(e).

Section 411—Effect of Failure To Issue
Regulations

In any proceeding under section 405, 406,
407, or 408, except a proceeding to enforce
section 220 with respect to offices listed
under section 220(e)(2), if the Board has not
issued a regulation on a matter for which
this act requires a regulation to be issued,
the hearing officer, board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding.

Section 412—Expedited Review of Certain
Appeals

This section authorizes a direct appeal to
the Supreme Court from any interlocutory
or final judgment, decree, or order of a court
upon the constitutionality of any provision
of this act. In such a case, only the constitu-
tional issue would be before the court.

Section 413—Privileges and Immunities

Under section 413, the authorization to
bring judicial proceedings under sections 407
and 408 shall not constitute a waiver of sov-
ereign immunity for any other purpose, or of
the privileges of any Member of Congress
under the speech and debate clause, or a
waiver of wither the Senate or the House of
Representatives, including under article 1,
section 5, clause 3, or under the rules of ei-
ther House relating to records and informa-
tion within its jurisdiction.
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Section 414—Settlement of Complaints

Under section 414, any settlement entered
into by the parties to a proceeding described
in sections 210, 215, 220, or 401 shall be in
writing and not effective until approved by
the Executive Director. Nothing in this act
shall affect the power of the Senate and the
House of Representatives, respectively, to es-
tablish rules governing the process by which
a settlement may be entered into by such
House or by any employing office of such
House.

Section 415—Payments

Except as provided in subsection (c) of sec-
tion 415, only funds which are appropriated
to an account of the Office of the Treasury
for the payment of awards and settlements
may be used for the payment of awards and
settlements under this act. A prevailing
party may recover exclusive compensation
for his or her claims from such appropriated
funds. Funds in the account are not available
for awards and settlements involving the
General Accounting Office, the Government
Printing Office, or the Library of Congress.

Awards and settlements may not be paid
from the Claims and Judgment Fund of the
Treasury. Nothing in this act authorizes the
Board, the Office, the Director, or a hearing
officer, without further authorization, to di-
rect that amounts paid for settlements or
awards be paid from official accounts of the
employing office. This act does not affect the
power of each House to determine how set-
tlements or awards shall be paid.

Subsection (b) provides that except as pro-
vided in subsection (c), there are authorized
appropriations of such sums as may be nec-
essary for administrative, personnel, and
similar expenses of employing offices which
are needed to comply with this act. These ex-
penses could be such items as funding man-
agement side labor negotiations under sec-
tion 220. These expenses are costs of adhering
to the act, but not costs of complying with
adjudicative decisions remediating viola-
tions, which are addressed in section 415.

Under subsection (c), funds to correct vio-
lations of the Americans With Disabilities
Act and the Occupational Safety and Health
Act may be paid only from funds appro-
priated to the employing office or entity re-
sponsible for correcting such violations.

Section 416—Confidentiality

A principal distinction between the admin-
istrative dispute resolution proceedings con-
ducted under this act and the proceedings in
district court authorized under section 408 is
the confidentiality of the administrative
proceedings. Under this section, all counsel-
ing, mediation, and hearings are confiden-
tial. The record developed in the hearing and
the decisions of hearing officers and the
board may be made public only for purposes
of judicial review under section 407. This Re-
quirement of confidentiality does not pre-
clude the Executive Director from disclosing
to committees of Congress information
sought; however, such information shall re-
main subject to the confidentiality require-
ments of this section.

Final decisions entered under section 405(g)
or 406(e) shall be made public if it is in favor
of the complaining covered employee, or in
favor of the charging party under section 210,
or if the decision reverses a decision of a
hearing officer which had been in favor of a
covered employee or a charging party. The
Board may make public any other decision
at its discretion. Nothing in the act pro-
hibits the employing office from making
public a final decision in its favor.

Title V—Miscellaneous Provisions
Section 501—Exercise of Rulemaking Power

This section provides that sections 204 and
401 and the rules issued pursuant to them are
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an exercise of the rulemaking power of the
House of Representatives and the Senate and
shall be considered part of the rules of each
House. These rules shall supersede other
rules of each House only to the extent that
they are inconsistent with them. The House
and the Senate each retain their constitu-
tional rights to change these rules (insofar
as they relate to such House) at any time, in
the same manner, and to the same extent as
each House may change its other rules.
Section 502—Political Affiliation and Place
of Residence

This section permits employing offices to
consider the party affiliation, domicile, or
political compatibility with the employing
office of an employee as referred to in sub-
section (b) of this section with respect to em-
ployment decisions. The term employee here
means an employee on the staff of leadership
offices, committees and subcommittees, em-
ployees of the staff of a member, an officer of
either House or a congressional employee
elected or appointed by the House or Senate
and applicant for these positions.

Section 503—Nondiscrimiantion Rules of the
House of Representatives and Senate

This section provides that the Select Com-
mittee on Ethics of the Senate and the Com-
mittee on Standards of Official Conduct of
the House of Representatives retain full
power, in accordance with the authority pro-
vided to them by the Senate and the House
of Representatives, with respect to the dis-
cipline of members, officers, and employees
for violating rules of the Senate and the
House of Representatives on nondiscrimina-
tion in employment.

Section 504—Technical and Conforming
Amendments

This section amends the Government Em-
ployee Rights Act so that it remains in ef-
fect for certain Presidential appointees and
for certain State employees, and repeals the
remaining sections of the act as of the date
this act takes effect.

Section 505—Judicial Branch Coverage Study

This section requires the judicial con-
ference of the United States to prepare a re-
port by the Chief Justice to Congress on the
application to the judicial branch of the 11
laws made applicable to Congress by this act.
The report is to be submitted by December
31, 1996, and shall include any recommenda-
tions the Judicial Conference may have for
legislation to provide to employees of the ju-
dicial branch, protections, and procedures
under these laws, including administrative
and judicial relief, that are comparable to
that provided to congressional employees
under this act.

Section 506—Savings Provisions

This section provides a method for the
transition from the previous dispute resolu-
tion processes under which congressional
employees were covered to the process estab-
lished by this act. The purpose of this sec-
tion is to ensure that claims that are in the
process of being resolved are not extin-
guished, and that they will be adjudicated
under current law.

Section 507—Severability

This section provides that if any provision
of this act is held to be invalid, the remain-
der of this act shall not be affected.

Mr. GRASSLEY. | yield the floor.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER
CRAIG). The Senator from Ohio.

Mr. GLENN. Mr. President, | stated a
few moments ago | hope that our col-
leagues who are watching in their of-
fices or staffs working in the offices
will get interested Senators who have

(Mr.
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amendments to propose—and | would
add that they are all on the Demo-
cratic side—let us get them over here
because we are going to be time lim-
ited on consideration of this bill as far
as time for amendments. The majority
leadership has indicated, as | under-
stand it, a desire to close out this bill
at 7 o’clock tomorrow evening if at all
possible.

Now, granted, considering that we
also have our respective parity cau-
cuses tomorrow which takes us out of
the Senate Chamber here from about
12:30 to 2:15, we lose that time. It
means that we are going to be very
hard pressed to consider all the amend-
ments we have on the list by that time.
So | would urge my colleagues to get
their amendments over here and let us
get debating on them and so we can get
them all considered. I would hate to
see anyone get closed out tomorrow
night with not enough time on the Sen-
ate floor to consider their amend-
ments.

Mr. President, in the opening days of
the 104th Congress | think we can ac-
complish a reform that is long, long
overdue. We can finally eliminate the
congressional double standard under
which we have enacted laws that apply
to everyone but ourselves.

Now, by enacting laws for others and
then exempting ourselves, we have
done great damage to the public per-
ception of Congress.

When | go back home and make
speeches in Ohio and open it up for
questions or you remark about the fact
that you would like to see Congress
covered by the same laws that cover
everyone else in this country, laws
that address individual concerns, orga-
nizational concerns, Government con-
cerns, and so on, but that we want to
make those same laws apply to them
apply here on Capitol Hill where we
have exempted ourselves for many
years, | can tell you from personal ex-
perience there is nothing guaranteed to
get you a rousing ovation any faster
than bringing that up as something
you want to correct. This has been true
for a number of years.

We in Congress | sometimes think do
not really understand the real impact
of these laws because we do not have to
follow them here. And that is an irri-
tant to other people around the coun-
try.

Our efforts to apply the law on Cap-
itol Hill go back many years. | stated
in my opening statement the other day
that back in 1978, just a few years after
| came to the Senate, | proposed a reso-
lution to assure that all Senate em-
ployees would be protected against em-
ployment discrimination. | referred
then to Capitol Hill being the last plan-
tation and incurred the ire of some of
my colleagues for that remark at that
time. The resolution did not pass. It is
only in just the last few years that we
have finally enacted some substantial
legal protection for Senate employees.
So we are not quite as bad off as we
were back then in 1978. Our employees
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are now covered under the civil rights
laws and certain other employment
laws, and they can take their cases to
the U.S. Court of Appeals.But despite
this progress, what we still have is a
unacceptable. It is a patchwork quilt of
coverage and exemptions here on Cap-
itol Hill. And it has not been easy to
solve this problem.

As | have often said, we should apply
the same laws to ourselves as we apply
to the private sector. But there is a dif-
ference here on Capitol Hill compared
to businesses in the rest of the country.
That is, we have the concerns of our
Members—and they are legitimate con-
cerns—who believe that the Constitu-
tion requires us to preserve substantial
independence of the Senate and the
House of Representatives. That is not
just because it is a personal preference
or an ego matter with those particular
Members. In the private sector these
laws are normally implemented by the
executive branch and the judicial
branch. But there are many Senators—
and this is not the prerogative of one
side or the other—there are many Sen-
ators, both Democrats and Repub-
licans, who have expressed genuine
concern through the years about politi-
cally motivated prosecutions that
might result if we ignore the principle
of separation of powers as we apply
these laws to the Congress.

I think everyone should understand
that concern about separation of pow-
ers has probably been at the heart of
the delay, of why legislation in this re-
gard has not been considered more seri-
ously through the years. | think we
have taken care of it in this bill. The
separation of powers is very, very real.
It is in the Constitution. When one
branch of government gains ascend-
ancy over another, or authority over
another branch of government, it is a
very serious matter. Many of our Mem-
bers through the years have been very
concerned about this.

Last year, in a meeting with our then
majority leader, Senator Mitchell, he
asked me to work on a bipartisan solu-
tion for this. In the Governmental Af-
fairs Committee we had as a starting
place the very excellent bill introduced
by Senators GRASSLEY and LIEBERMAN.
Then, together with those two Sen-
ators and other Senators from both
sides of the aisle, we worked hard to
reach a solution. | think we succeeded
with this bill. We included even strong-
er applications of the laws to Congress
and we also included the text of that
constitutional independence, that sepa-
ration of powers that | just mentioned.
Our legislation won broad bipartisan
support, but unfortunately it was
blocked on the Senate floor in the clos-
ing days of the 103d Congress.

So | am particularly gratified that
the Congressional Accountability Act
of 1995 is modeled closely on that pro-
posed legislation from last year. Also,
our new minority leader, Senator
DASCHLE, introduced our congressional
accountability legislation from last
year. He did that the other day. But
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that is not the vehicle that we are on
here today. That proposed legislation
by Senator DASCHLE included the gift
ban and lobbying reform, which we
dealt with to some extent on the floor
the other day, as additional amend-
ments to this bill that just covers con-
gressional coverage.

So, | am pleased our solution to con-
gressional coverage was introduced as
a separate bill as part of Senator
DAsSCHLE’s comprehensive  congres-
sional reform proposal. But regardless
of that, we have strong bipartisan sup-
port, | believe, for this bill.

Let me urge once again—I will break
in the middle of my comments here to
urge any of my colleagues who have
amendments to this bill to come to the
floor. Tomorrow we are going to be
very short of time to consider all of the
amendments. | urge any of the staff or
any of the Senators who are watching
these proceedings in their offices to, if
at all possible, get their amendments
over here to the floor so we do not find
ourselves in a time shortage tomorrow
afternoon, because it is my understand-
ing the majority leader has indicated it
is his intent to end consideration of
this bill by about 7 o’clock tomorrow
evening.

Let me give a little more background
on this legislation. Though Congress
has taken strides in recent years to
apply antidiscrimination and employee
protection laws to its employees, there
is a patchwork of coverage that re-
mains that allows certain exemptions
to these laws and permits different ap-
plications to different employees. This
has helped create the impression
among many citizens that Congress ex-
empts itself from the same employ-
ment and antidiscrimination laws that
it applies to the general public and to
other entities of government.

There have been a number of state-
ments. People have commented on the
fact that on November 8 the people of
this country sent a message they did
not want business as usual anymore. |
think that was a generally accepted
message that was received here on Cap-
itol Hill. But there is another aspect of
this, too. We apply laws to the rest of
the country and the citizens of this
country in their places of employment
or their businesses or their organiza-
tions and we say, in all fairness, here is
what you have to do. Here is what the
Federal Government says. Whether it
is civil rights or whatever, we say this
is the way it is going to be because it
is right for our people. Repeat, ‘“‘right
for our people.” We base our legislation
on that, what is right for our people.
Are our people out there being dealt
with fairly by their employers? By
their Government? By their local gov-
ernments? By whatever we are passing
legislation on here? But at the same
time we say what is right for workers
out there, what is right for employees
out there, what is right for people
working in communities, is not nec-
essarily right for those working on
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Capitol Hill. So we do not cover them.
We exempt them.

What kind of possible justification
can there be for exempting what is
right for everybody else in this coun-
try? Regardless of whether we are
treating ourselves differently, is it
right for our employees that they have
the same protections of employment
rights? Of organizational rights? Of
whatever other rights we insist on giv-
ing to everybody else in this country
and yet we say we do not want to give
our own people that same coverage? We
do not want to deal that fairly with our
own employees here on Capitol Hill?
That is just flat not right.

So | bring this down not just to the
perception of what other people say
around the country, or the perception
that Congress exempts itself and so we
are somehow above the law, but let us
bring it down to this. Is it right for our
people or is it not right for our people
who work for us right here on Capitol
Hill to have the same protections that
everybody else here in this country
has? Is it right? To me that is the most
powerful argument for passing congres-
sional coverage.

We can say the perceptions are out
there that we are dealing differently
and so the people do not like that—but
is it right that our people here on Cap-
itol Hill, the people who man the ele-
vators and the Government Printing
Office and everything else around here
that goes to support congressional ac-
tion—is it right that they get the same
protections as other people around this
country? The answer to that has to be
that it is right. And that is the reason
why | think we have a lot of bipartisan
support for this legislation.

Congress has responded in the last
few years to the call for a uniform ap-
plication of employment and anti-
discrimination protections to our em-
ployees. We made some moves. A Bi-
partisan Task Force on Senate Cov-
erage, which was established in 1992 in
the 102d Congress, and the Joint Com-
mittee on the Organization of Con-
gress, which was also created in 1992,
both proposed recommendations for
congressional compliance with employ-
ment laws. Numerous witnesses before
the joint committee and in hearings of
the Senate Governmental Affairs Com-
mittee expressed the sentiment that
exemptions for congressional coverage
had to end. The time had finally come.

There were several significant pieces
of legislation introduced in the 103d
Congress that drew from the work of
the joint committee and the Task
Force on Senate Coverage. | had a bill
in. It was a Glenn substitute to H.R.
4822, which followed action taken by
the Senate Rules Committee on a sub-
stitute version of S. 1824, which con-
tained sections on congressional cov-
erage. There was other action by the
Governmental Affairs Committee on S.
2071, which is substantially similar to
the substitute to H.R. 4822 plus over-
whelming passage by the House of its
version of H.R. 4822.
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Senator Mitchell sought unanimous
consent that the Senate proceed to the
consideration of my substitute to H.R.
4822, as modified by a managers’
amendment, on October 6, 1994. But
there was objection to proceeding. Sen-
ator LOTT objected to the motion to
move to consideration of the bill and
this Republican objection prevented
any further consideration of the meas-
ure in the 103d Congress.

S. 2, the Congressional Accountabil-
ity Act, is substantially—almost iden-
tical. It is very similar to the man-
agers’ amendment to the substitute to
H.R. 4822 that was brought before the
Senate at the end of the 103d Congress,
as well as the congressional coverage
language that is part of the current
leadership congressional reform pack-
age, which was S. 10, that we have al-
ready dealt with a couple of days ago.

Just a little short summary state-
ment of what is provided in the legisla-
tion today. S. 2, the Congressional Ac-
countability Act, would apply a num-
ber of Federal workplace safety and
labor laws to the operations of Con-
gress. The bill also provides a new ad-
ministrative process for handling com-
plaints and violations of these laws. |
had not mentioned that in any detail
before, but that is a very key part of
this legislation and addresses the dif-
ficulties that Members have had deal-
ing with this separation of powers
through all of these years, which has
been the basic reason why legislation
has been held up.

I do not quarrel with those concerns.
They are very real concerns. In other
words, if you had an administration so
inclined and they wished to go into a
super enforcement of OSHA or clean
air or whatever the bill was, and you
wish to apply some sanctions to Con-
gress in return for getting something
else that a President wanted sometime,
would they do that? | think those of us
who have been around here for a while
have seen some pretty politically moti-
vated executive branch officials who
just might take such action against
the legislative branch. | do not think
that would be commonplace, but
should we even set up in law the possi-
bility that that might happen?

So the second part of what | just
read, as a summary: The bill also pro-
vides a new administrative process for
handling complaints and violations of
these laws, which is a key toward deal-
ing with this problem of separation of
powers. We set up a separate process by
which people can bring complaints
about how they are being dealt with.
That is a very key part of this legisla-
tion, and something that is different
from most of the proposals that oc-
curred back through all of these years.
I may run through some of the major
provisions.

First, in the application of workplace
protection and antidiscrimination
laws, S. 2 would apply to several Fed-
eral laws regarding employment and
the operation of legislative branch of-
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fices and provide an administrative
process for handling complaints and
violations—provide an administrative
process for handling complaints and
violations—a key part of this legisla-
tion.

The following laws would be applied
to legislative branch employees. First,
under antidiscrimination laws, title
VIl of the Civil Rights Act of 1964
would apply; the Age Discrimination in
Employment Act of 1967, title I; Ameri-
cans With Disabilities Act of 1990; Re-
habilitation Act of 1973; and under pub-
lic services and accommodations under
Americans with Disabilities Act, title
Il of the Americans with Disabilities
Act of 1990, which prohibits discrimina-
tion in Government services provided
to the public; and title 111 of the Amer-
icans with Disabilities Act of 1990.

Workplace protection laws are very
important. Why should we exempt our
people in those areas of workplace pro-
tection laws? Are we a factory? No, we
are not. But should we protect those
people here on Capitol Hill who work
and have some concerns about their
safety? Workplace protection laws and
fair labor standards: Should they be
protected? How can we say that they
should not be protected? So under
workplace protection laws, we have the
Fair Labor Standards Act of 1938, con-
cerning the minimum wage, equal pay,
maximum  hours, and protection
against retaliation, regulations which
will be promulgated to track the exec-
utive branch regulations.

These regulations will take into ac-
count those employees who work irreg-
ular schedules or whose schedules de-
pend directly on the Senate which, as
we all know, is an irregularly sched-
uled body at best. Also, under work-
place protection laws; OSHA, the Occu-
pational Safety and Health Act of 1970;
the Family and Medical Leave Act of
1993; the Employee Polygraph Protec-
tion Act; and Worker Adjustment and
Retraining Act, which requires a 60-day
notice of office closings or mass lay-
offs—you might say we are not a fac-
tory, that we do not have to give 60-day
notice. But we do have people working
for us here on Capitol Hill, such as the
Government Printing Office and some
others, that should have the same pro-
tections that people out there in indus-
try have because they are performing
at least a semi-industrialized function
for us here on Capitol Hill.

The Occupational Safety and Health
Act of 1970, Family and Medical Leave
Act—I read these before—Employee
Polygraph Protection Act, Worker Ad-
justment and Retraining Act, the 60-
day notice that | just mentioned; and
another one, the Veterans Re-Employ-
ment Act, which grants veterans the
right to return to their previous em-
ployment with certain qualifications if
reactivated or if they are drafted.

Under labor-management relations,
the Federal Service Labor-Manage-
ment Relations Statute of 1978, which
applies to personal staff, committees,
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or other political offices, would be de-
ferred unless rules are issued by the
new Office of Compliance. We expect
that Office of Compliance to get into
operation just as quickly as possible
after this legislation is passed.

Who are covered employees? The
compliance provisions for the preced-
ing laws would apply to staff and em-
ployees of the House, of the Senate, the
Architect of the Capitol, the Congres-
sional Budget Office, the Office of
Technology Assessment, and the newly
created Office of Compliance itself.
Congressional instrumentalities, as
they are called under that title—in-
strumentalities are such organizations
as the General Accounting Office, the
Library of Congress, and the Govern-
ment Printing Office—will be covered
under some of these laws. But a study
will be ordered to discern current ap-
plication of these laws to the instru-
mentalities and to recommend ways to
improve procedures.

This was necessary, at least in part,
because some of these instrumental-
ities had already taken action some
years ago to make some of these laws
apply to their own operations. So the
General Accounting Office has taken
certain actions that the Library of
Congress or the Government Printing
Office has not taken. And so, rather
than just saying we set down in con-
crete mandates for all of these dif-
ferent organizations, we felt it was bet-
ter to make a transition period where
we would have a study to discern cur-
rent application of these laws to the in-
strumentalities and to recommend
ways to improve procedures.

What are the protections and the pro-
cedures for which people might seek
remedy? The bill provides the following
five- step process, which is similar to
some current Senate procedures for
employees with claims of violations of
the Civil Rights and Americans with
Disabilities Act and employment dis-
crimination laws, for violation of fam-
ily and medical leave protections, for
violations of fair labor standards, vio-
lations of laws regarding polygraph
protection, plant closing, and veterans
reemployment violations. If there are
concerns in those areas and an individ-
ual or individuals wish to file a com-
plaint, they would go through a sev-
eral-step procedure.

The first step will be they would be
required to go through counseling,
which could last up to 30 days and must
be requested within a 6-month statute
of limitations.

If that does not take care of things, if
you cannot counsel people out of this
into an acceptable solution, then you
go into step two, which is a mediation
service. That, too, can last for 30 days,
and must be pursued within 15 days.

Let us say that the aggrieved party,
or the person who feels they have been
aggrieved, feels at that point they have
not been dealt with fairly. They have
been through counseling and medi-
ation. Step No. 3 they could take, if the
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claim cannot be resolved, is then a for-
mal complaint and trial before an ad-
ministrative hearing officer. That
would be the next step.

At that point, if the person still says,
““l don’t feel I’ve gotten justice here, so
I want to go ahead with this thing,”
there would be another step. After the
hearing, any aggrieved party may still
appeal to the Office of Compliance’s
board of directors.

So at that point we are up to a four-
step process—counseling, mediation,
and the administrative hearing officer
can still request that this go before the
board, the Office of Compliance’s board
of directors. Even at that point, after
all these four steps, if a person feels,
no, | feel | still have not received my
due or have not received a fair shake,
then they can take it outside to the
U.S. Court of Appeals for judicial re-
view.

I think that gives the employees here
on Capitol Hill tremendously increased
protection. The bill would allow em-
ployees to bring suit in Federal district
court. Let me explain this a little bit.
I mentioned that five-step process. An-
other option is that if the employee did
not wish to go through that whole
process of counseling, mediation, the
hearing officer, the board, and so on,
the person could say, OK, after that
mediation step—just the mediation
step now, counseling and mediation—at
that point the aggrieved employee
could start up a separate track and go
directly outside to the U.S. Federal
district court, rather than proceeding
to an administrative hearing. The dis-
trict court remedy would include the
right to a jury trial. The option to seek
district court redress could occur only
after an employee went through the
counseling and mediation process. That
is required, whichever track you want
to go through—the counseling and me-
diation process.

Then you can decide whether you
want to go up the first track | went
through, the five-step process. Or you
might say: | want to go outside, | am
going directly to district court. That is
in there because that is what any busi-
nessman or organization across this
country can do. If they have a problem
and they do not get satisfaction from
the agency or the Government entity
involved, they could go directly to dis-
trict court and file suit. So we give our
own employees here the right to do the
same thing if they feel they are not
being dealt with fairly or they prefer
not to go up that more lengthy in-
house procedure before they could, as a
last step, go to the U.S. Court of Ap-
peals. So there is a dual track they can
go through, and it is up to whoever
would be filing the charge.

With respect to discrimination based
on race, color, religion, sex, or national
origin, remedies include reinstatement,
back pay, attorneys’ fees, and even
other compensatory damages. That
matches what happens out in the
world, the business world or organiza-
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tion world, out there across the coun-

try.
For claims under the ADA, title Il
and title 11l relating to discrimination

in Government services, we provide the
following steps: A member of the public
may submit a charge to the general
counsel of this Office of Compliance.
The general counsel could call for me-
diation. The general counsel may file a
complaint, which would go before a
hearing officer for a decision. There
could be an appeal to the board and,
once again, there could be an appeal to
the U.S. Court of Appeals.

For violations of OSHA, the bill pro-
vides the following procedures: Em-
ployees would make a written request
to the general counsel, again, to con-
duct an inspection. The general counsel
will not only conduct the inspection
but will also inspect all facilities at
least once each Congress as a normal
course of events. We may not have the
expertise to do that, so they would
most likely use detailees from the
Labor Department, who are familiar
with OSHA regulations and in admin-
istering OSHA law out in the civil sec-
tor. They could give advice in this area
and even conduct inspections at the re-
quest of the general counsel.

Pursuant to that, citations may be
issued by the general counsel and dis-
putes regarding citations could be re-
ferred to a hearing officer once again.

Appeal of hearing officer decisions
could go to the board. The board may
also approve requests for temporary
variances. And, finally, an appellate
court review of decisions of the board
would be in order.

There would be a 2-year phase-in pe-
riod for the OSHA procedures, to allow
inspection and corrective action. A sur-
vey also would be conducted to identify
problems and to prepare for unforeseen
budget impact. Some of these correc-
tive actions might be expensive. So you
cannot just say that we will put some-
thing in without considering the budg-
et impact here on Capitol Hill. Pen-
alties would not apply under the OSHA
provisions, because this would result
only in shifting among accounts in the
Treasury. In other words, you are going
to find somebody on Capitol Hill on
OSHA violations and the money would
go from there to Treasury, transferring
it from one pocket to the other in the
Treasury accounts.

The following process applies to vio-
lations of collective bargaining law.
First, petitions will be considered by
the board and could be referred by the
board to a hearing officer. Charges of
violations would be submitted to the
general counsel. Once again, they will
investigate and may file a complaint.
The complaint would be referred to a
hearing officer for a decision, subject
to appeal to the board. Negotiation im-
passes would be submitted then to me-
diators, and next a court of appeals re-
view of board decisions will be avail-
able, except where appellate review is
not allowed under the Federal service
labor-management relations statute.
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“Employees who are employed in a
bona fide executive, administrative, or
professional capacity’ are not covered
by the minimum wage and maximum
hours provision. Interns are also ex-
empted. In addition, compensatory
time may not be offered in lieu of over-
time. That does not apply to those |
just mentioned—executive, administra-
tive, or professional capacity people.
Otherwise, we have to abide by the
same laws that apply to everybody else
across this country.

Otherwise, remedies for violations of
rights of all other employees under the
FLSA will include unpaid minimum or
overtime wages, liquidated damages,
attorneys’ fees and costs.

Let me briefly address the Office of
Compliance, because they have a great
deal of authority and would be a very
important part of this whole operation.
S. 2 will establish an independent, non-
partisan Office of Compliance to imple-
ment and oversee the application of
antidiscrimination worker protection
laws. Under rulemaking, the office will
promulgate rules to implement these
statutes. In other words, normally we
pass legislation here on the Hill, and it
goes over into a branch or agency of
Government, and that branch or agen-
cy then writes the rules and regula-
tions that apply all across the country.
That has been one of the hangups, be-
cause of this separation of powers
through all these years. So we basi-
cally gave that authority for rule-
making to this Office of Compliance.
The office will promulgate rules to im-
plement the statutes. Congress may ap-
prove and change, by joint resolution,
rules issued by the office. But if Con-
gress fails to approve rules by the ef-
fective date within the legislation,
then applicable executive branch rules
would be applied.

Rules would be issued in three sepa-
rate sets of regulations: One, those
that apply to the House of Representa-
tives; two, those that apply to the Sen-
ate; and, three, those that apply to
joint offices and the instrumentalities
of the Congress that | mentioned a mo-
ment ago. Rules for each Chamber
would be subject to approval by that
body. Rules for the Senate would be ap-
proved by the Senate. Rules for the
House would be approved by the House.
I would presume that most of those
will be the same. | do not think there
would be much difference from one
body to the other, or to grant the force
and effective law by joint resolution of
the Congress, if that was required.

Rules for joint offices and instrumen-
talities would be subject to approval by
concurrent resolution. This Office of
Compliance will be a very important
office for Capitol Hill. It will be some-
thing new and different.

Membership of this Office of Compli-
ance: The office will be headed by a
five-member board that will be ap-
pointed to fixed, staggered terms of of-
fice. The board will be appointed joint-
ly by the Senate majority leader, the
Senate minority leader, the Speaker of
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the House, and the House minority
leader. Membership may not include
lobbyists, Members, or staff except for
Compliance Office employees. Its chair
will be chosen by the four appointing
authorities from within the member-
ship of the board.

Under settlement and award reserves:
Payment for awards of House and Sen-
ate employees will be made in a new
single contingent appropriation ac-
count. All settlements and judgments
must be paid from funds appropriated
to the legislative branch, not from a
Government-wide judgment account. In
other words, it will be solely adminis-
tered here on Capitol Hill. Once again,
concern about the separation of powers
dictates that. There will be no personal
liability on the part of Members.

Mr. President, that is a thumbnail
sketch in some detail here, a rundown
of what this bill provides and how it
will be administered and how it would
take care of some of these problems of
separation of powers that have plagued
consideration of this bill for all these
years.

So, Mr. President, | would only close
by saying we do not plan to make more
lengthy speeches this afternoon. We
have gone through some of these things
before. | thought it was worthwhile
going through them again, since we
have gone through the weekend.

But | urge my colleagues in their of-
fices, or their staffs, if you have an
amendment, let us get it over to the
floor because the majority leader has
indicated a desire to have action wound
up on this, terminated by Tuesday
evening, by tomorrow evening, at
around 7 o’clock.

And | say to my Democratic col-
leagues, we are the ones that have the
proposed amendments to this bill.
There are none pending on the Repub-
lican side. They were able to convince
all their Members to put off their con-
cerns to a later time. That does not
mean that | am joining them in that. |
think we have every right on the floor
here to address whatever concerns
Members have and whatever amend-
ments they wish to put on this bill.

I can understand the majority’s de-
sire that there be no amendments to
the bill, but it has been a rare occasion
in the history of the Senate when that
has occurred.

But | urge my colleagues on the
Democratic side who still have amend-
ments on this to get over here and get
them presented, because we are going
to fast run out of time tomorrow. If we
do not consider some of these this
afternoon, then we have a limited time
tomorrow morning. We go out for our
respective party conferences tomorrow
between 12:30 and 2:15, as is our custom.
So that means we have a considerable
block of time taken out right in the
middle of the day and we will be com-
ing back on the floor tomorrow with
just a little bit of time left until we
reach 7 o’clock tomorrow night. If ev-
eryone waits until that time to bring
their amendments over, | am afraid
some of them will get left out before

CONGRESSIONAL RECORD —SENATE

we wrap this thing up tomorrow night.
So | urge my colleagues to get their
amendments over here to the floor so
that they can have them considered
today.

Mr. President, | yield the floor.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER. The ab-
sence of a quorum has been noted. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, |
the Chair.

Mr. President, after careful consider-
ation of the issues involved, | have de-
termined that | must vote against the
Congressional Accountability Act of
1995. |1 do not expect to persuade others,
and there may be no others who will
vote against this act. | may be alone.

There should be no mistake about my
intentions. | support the goal of this
legislation. It is the means for imple-
menting the provisions in the bill to
which | largely object. | support hold-
ing all Senators accountable for the
treatment of their employees. We
should and we must evaluate our em-
ployees’ job performance on the basis
of merit, not with respect to race or
gender or age or national origin or reli-
gion or disability. We should and we
must pay our employees fair wages for
the work they do. We should and we
must provide our employees with a safe
environment in which to work. | have
been in Congress now going on my 43d
year. | have always held to these prin-
ciples. We should and we must accom-
modate the disabled and allow employ-
ees to take leave when they are blessed
with the birth of a child or a family
member becomes seriously ill.

Over the past several years the Sen-
ate has made considerable progress in
this area. Most of the employment laws
addressed in the bill before us already
apply to the Senate: discrimination
laws apply, the Rehabilitation Act ap-
plies, the Family and Medical Leave
Act applies, the Americans With Dis-
abilities Act applies. | believe | am cor-
rect in all of this. This is probably one
of the best kept secrets around here
and across the country. It will no doubt
come as a surprise to the media so
many of whom seem much more inter-
ested in our institutional failings than
in our many achievements.

Furthermore, contrary to popular
misimpression, Members are subject to
the laws they make in their capacities
as private citizens. Members who own
businesses or act in any private capac-
ity, must comply with all Federal,
State, and local laws applicable to any
business owner or citizen. In addition,
Members are subject to many laws not
applicable to other citizens or private
businesses, such as public financial dis-
closure, including reporting assets and
liabilities of themselves, their spouses,

thank
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and their dependent children. In fact,
the requirements and constraints
under which Members of Congress live
would be considered a outrageous in-
trusion on individual liberty and pri-
vacy in most other contexts. | have no
quarrel with any of those require-
ments.

This bill raises serious constitutional
issues with respect to the status and
functions of the Senate and of individ-
ual Senators.

The bill leaves unresolved a whole
array of practical and administrative
issues that inevitably will impinge on
the Senate’s capacity to perform its
legislative and other functions. It dele-
gates these issues to a board having a
broad and, in fact, unique combination
of executive, legislative, and judicial
authority encompassing a large num-
ber of legal issues in a way that is un-
precedented in the Federal Govern-
ment. As a result, we have in this bill
an unknown and unknowable potential
for serious dislocation and disruption
of the Senate’s constitutionally or-
dained role.

Now, Mr. President, | want to take a
few moments to explain these problems
in greater detail.

CONSTITUTIONAL ISSUES

THE BICAMERAL PROBLEM

This legislation establishes a bi-
cameral office and a bicameral board
with plenary powers over all of the em-
ployment laws made applicable to the
Congress and to other legislative
branch entities. This structure, | be-
lieve, is fundamentally inconsistent
with the bicameral nature of the Con-
gress ordained in the Constitution.
Proponents will be quick to point out
that the legislation provides for sepa-
rate sets of rules for the House, Senate,
and the remainder of the legislative
branch. But this is no real solution to
the basic problem. If this legislation is
enacted, we will have a single bureauc-
racy making policy for the entire legis-
lative branch, however that policy may
be packaged.

The Constitution indisputably estab-
lishes a bicameral legislature. The
Framers intended to create two sepa-
rate and independent Houses of the
Congress as integral components of
their overall plan of shared and divided
power. The Senate and House, by de-
sign and precedent, have unique and
distinct roles within the constitutional
structure. The discharge of the Sen-
ate’s unique responsibilities requires
independence. The intent of the Fram-
ers in this regard is obvious in the
plain words of the Constitution.

Article 1, Section 5 of our Constitu-
tion provides that each House may de-
termine the rules of its proceedings.
Two principles are expressed in this
provision. First, each House is ac-
corded the constitutional right of self-
governance with respect to its internal
operations. Second, neither House has
the authority to govern the other
House or to determine the rules of the
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other House. The bill before the Senate
today is an affront to those constitu-
tional principles. If this bill is enacted,
the Senate’s constitutional power of
self-governance will be seriously im-
paired. And the Senate’s protection
from interference by the House of Rep-
resentatives will begin to erode. Con-
versely, the same is true with respect
to the House. This is a slippery path we
must not travel.
SEPARATION OF POWERS

Articles I, 11, and 111 of the Constitu-
tion establish a government consisting
of three independent branches. The
Framers of the Constitution separated
the judicial, executive, and legislative
functions for the purpose of limiting
the power of any one branch, while pro-
viding distinct duties to each branch.
This arrangement of distinct branches,
with different but interdependent pow-
ers, is the keystone of the constitu-
tional system for checking arbitrary
power. As The Federalist, No. 48,
states, no branch of government may
‘“possess, directly or indirectly, an
overruling influence over the others, in
the administration of their powers.”
This constitutional principle is tram-
pled in the bill before the Senate
today. It permits the judicial branch to
intrude on and thereby directly inter-
fere with the Senate’s administration
of its powers. We should not so lightly
allow the erosion of the very concepts
that are at the core of our Constitu-
tion.

The last judicial statement to ad-
dress this issue directly, firmly holds
against diluting the principle of Sepa-
ration of Powers. In 1986, the U.S.
Court of Appeals for the District of Co-
lumbia Circuit held that Members of
Congress had absolute immunity under
the speech and debate clause for per-
sonnel decisions concerning positions
of employment relating to the legisla-
tive process. In Browning v. Clerk, U.S.
House of Representatives, the court stat-
ed:

The speech and debate clause is intended
to protect the integrity of the legislative
process by restraining the judiciary and the
executive from questioning legislative ac-
tions. Without this protection, legislators
would be both inhibited in and distracted
from the performance of their constitutional
duties. Where the duties of the employees
implicate speech or debate, so will personnel
actions respecting that employee.

This is not the first time the Senate
has been down this path. In 1985, we
passed the Gramm-Rudman bill; our in-
tentions were good, but our means
were faulty. Like the bill before this
body, the Gramm-Rudman bill failed to
respect the constitutional principle of
Separation of Powers. It delegated ex-
ecutive powers to a lesser legislative
entity and it retained the Senate’s
ability to remove an executive officer.
But our error in passing that law was
soon rectified. In 1986, 1 year after
Gramm-Rudman was enacted, the Su-
preme Court declared it to be unconsti-
tutional. If enacted, this bill, which 1
think is similarly flawed, may be like-
ly declared unconstitutional, but only
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after the Senate has expended consider-
able sums establishing the bicameral
Board and eliminating the current Sen-
ate Fair Employment Office.

Let me explain more specifically how
this bill permits unprecedented judicial
intrusion into the Senate’s affairs.
Under this bill, a Senate or other con-
gressional employee need not use the
dispute resolution and enforcement
procedure provided through this new
Office of Congressional Compliance. In-
stead, he or she may file a lawsuit di-
rectly against a Member’s office in
Federal court in the district in which
the employee works. In the course of
pretrial discovery, a Federal judge
could order a Senate employing office
to produce documents and other infor-
mation in the possession of the em-
ploying office. The employee is entitled
to a jury trial. If the court finds in
favor of the employee, it could order
the Senate office to submit periodic re-
ports to the court to satisfy it that the
problems have been eliminated. The
court also could appoint an individual
to inspect the Senate offices and to
interview Senate employees to satisfy
the court that no employment prob-
lems reoccur. | submit that this level
of intrusion by the judicial branch into
the affairs of the legislative branch
violates the constitutional doctrine of
Separation of Powers, and it
impermissibly intrudes on the Senate’s
constitutional power of self-govern-
ance.

The potential for political mischief
this provision creates should be obvi-
ous. Political opponents and possible
challengers with law degrees will be
lining up to offer their services as
counsel for plaintiffs in such cases.

Moreover, | suggest that this system
eventually will lead to a constitutional
impasse. It will be only a matter of
time before a court issues an order that
intimately intrudes on the Senate’s
powers. At this point, the Senate may
very well refuse to comply. Such an
impasse will be unresolvable. The Su-
preme Court may order the Senate to
comply, but it is within the constitu-
tional powers of the Senate to refuse.
What is the compelling reason for pass-
ing a law that invites such a constitu-
tional showdown, particularly when we
have a workable system in place?

POWER OF THE BOARD
I have other concerns about this bill.
It grants unprecedented plenary powers
to a bicameral board. The Board will be
the equivalent of the Equal Employ-
ment Opportunity Commission, the
Labor Department, the Federal Labor
Relations Authority, the Occupational
Safety and Health Administration, and
other Federal agencies with enforce-
ment powers. It will have the authority
to submit legislation, to interpret
laws, to enforce the laws against the
Senate, and against the offices of Sen-
ators. Never has this body granted so
much authority over its operations and

powers to an outside entity.
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ADMINISTRATIVE AND PRACTICAL PROBLEMS
COLLECTIVE BARGAINING

Mr. President, this bill, as | under-
stand it, delegated to the Office and
the Board the power to decide a whole
range of very complicated and poten-
tially highly political questions with
respect to the application of these stat-
utes in particular circumstances in the
Senate. Let me just give you a few ex-
amples of what we are giving this
Board and its associated bureaucracy
the authority to do.

The bill extends the rights and pro-
tections of the Federal Service Labor
Management Relations Act to the Con-
gress. This is the law that provides for
collective bargaining in the executive
branch of the Federal Government. It
should be noted that this statute is
substantially different from the Na-
tional Labor Relations Act, under
which private sector employees collec-
tively bargain and have the right to
strike. When Congress applied collec-
tive bargaining laws to the executive
branch, Congress recognized the dis-
tinctive character of that branch of the
Federal Government and its functions.
Thus, Federal employees do not have
the right to strike. Nor can unions rep-
resenting Federal employees bargain
about wages. | would submit that the
same concern for the special role and
function of the Congress should war-
rant such full and careful consideration
as well. Certainly we should not as-
sume in a simpleminded way that the
Congress is just like the executive
branch or any other institution. But
such a measured approach is not taken
by this bill, in my judgment.

UNFAIR LABOR PRACTICE EXAMPLES

Let me give some concrete examples
of the kinds of policies that will be
made by this Board in the area of col-
lective bargaining. The Board will de-
termine what an unfair labor practice
is. And what is an unfair labor prac-
tice? Under the Federal Labor Rela-
tions Act and annotated case law, an
unfair labor practice would include the
following: Failure to bargain with the
union over the effects of layoffs, mov-
ing offices from one location to an-
other, reassigning duties of employees,
hours of work and break time. Do not
be fooled by the argument that most
Senate employees will be exempt from
these requirements. That is not obvi-
ous on its face. In fact, the way this
law has been construed in the execu-
tive branch, the right to organize and
bargain collectively covers all non-
supervisory employees with minor ex-
ceptions. Senators might ask them-
selves whether their legislative assist-
ants are supervisory employees by any
credible standard. How may we suppose
the Board will decide?

The Board also will define the scope
of appropriate bargaining units. The
questions here are even more signifi-
cant from a institutional perspective:

First, will the bargaining unit be
confined to a single Senate office?

Second, will it encompass all Senate
offices?
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Third, will it encompass all Senate
and House offices?

Fourth, will it include all employees
with similar jobs in the Senate, in both
Houses, or throughout the legislative
branch?

On all of these questions, the legisla-
tion is silent other than to say that the
Board will make these decisions. De-
pending on the outcome, it could well
be that we will have unions represent-
ing all legislative assistants and other
classes of employees in the Senate—or
in the Senate and House.

Remember, to be recognized as a rep-
resentative of the bargaining unit, the
labor organization only has to win a
majority of the votes. That means that
if a majority of the legislative assist-
ants in the Senate or in the House or in
both Houses of Congress vote to have a
union, then that union is the sole bar-
gaining authority for all legislative as-
sistants in the Senate or in the House
or in both Houses of Congress. Senators
will no longer have the ability to struc-
ture and manage their staffs consistent
with the unique needs of the States
which they represent without first con-
sulting with union representatives.
And who will bargain on behalf of man-
agement? Individual Senators? The
Senate leadership? The joint congres-
sional leadership? The Board will de-
cide.

JOB CLASSIFICATION AND DEFINITION

The Board and its bureaucracy also
will serve, in effect, as the Wage and
Hour Division of the Department of
Labor. In that capacity, it will decide
the following kinds of issues:

First, which employees must be paid
time-and-a-half for overtime;

Second, what Kkinds of record keeping
must offices maintain;

Third, whether or not the Board and
its bureaucracy has the right to in-
spect detailed payroll records;

Fourth, what positions are com-
parable for purposes of the Equal Pay
Act? Are the tasks performed by a leg-
islative assistant who works for a rural
Congressman the same as for a legisla-
tive assistant who works for a Senator
from the most populous State, for ex-
ample?

These are important decisions which
go to the heart of a Senator’s ability to
represent those who sent him to the
Senate and should not be left to the
unbridled discretion of an unelected
and largely unaccountable Board and
its bureaucracy.

FUNDING ISSUES

And finally, Mr. President, there is
the issue of cost. It is argued that a bi-
cameral board and bureaucracy will
somehow be more efficient and cost-ef-
fective. | frankly believe that such op-
timism is based on little more than a
pious hope. If our experience with Gov-
ernment organizations shows us any-
thing, it is that they tend to expand
and to cost more than what is origi-
nally estimated. | have not the slight-
est doubt that the cost of this new bu-
reaucracy, when all is said and done,
will far exceed the expenses of operat-
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ing the Senate Office of Fair Employ-
ment Practices. The annual operating
cost of the Office of Senate Fair Em-
ployment Practices is approximately
$800,000. The bureaucracy envisioned in
this bill will inevitably be several
times as large and correspondingly
more expensive to the taxpayers. For
example, section 302 of the bill empow-
ers the Board to appoint an executive
director; two deputy executive direc-
tors; a general counsel; as many addi-
tional attorneys as may be necessary
to enable the general counsel to per-
form his duties; such other additional
staff, including hearing officers as may
be necessary; and, the executive direc-
tor may procure the temporary or
intermittent services of consultants.

But even if costs were not an issue,
even if for the purposes of argument
one assumes that this office would
achieve administrative efficiency,
there is a larger question. At what
point do we bend to the political dema-
goguery of the day and at what price
does the Senate surrender its constitu-
tional right of self-governance and its
independence from the executive and
judicial branches and from the House
of Representatives?

One final point about funding, Mr.
President. Under this legislation, the
director of this new bicameral bureauc-
racy can hire as many staff, consult-
ants, and inspectors as he wants. Elect-
ed representatives, both Members of
the House and Senators, will be with-
out authority to review, control, mod-
ify, or change any of these financial ar-
rangements entered into on the sole
authority of the director.

It is highly irregular to empower the
head of a new agency to create its or-
ganization and establish its budget
without specific authorization and ap-
propriation. Under section 305, one will
find the following language:

Until sums are first appropriated pursuant
to the preceding sentence, but for a period
not exceeding 12 months following the date
of the enactment of this Act—

(1) one-half of the expenses of the Office
shall be paid from funds appropriated for al-
lowances and expenses of the House of Rep-
resentatives, and

(2) one-half of the expenses of the Office
shall be paid from funds appropriated for al-
lowances and expenses of the Senate, upon
vouchers approved by the Executive Direc-
tor.

The Appropriations Committee will
thus be faced with a staff which is al-
ready in place, with a salary structure
that has already been determined, with
expenses already obligated and a very
difficult political situation.

This blank check on the Treasury of
the United States is something, Mr.
President, that no member of the Ap-
propriations Committee and, indeed, no
Member of the Senate should condone.
The American people should under-
stand that they are the ones who will
be paying the bills for this new bu-
reaucracy; for paying time-and-a-half
to congressional employees; and for
hiring all of these new attorneys, hear-
ing officers, and consultants. Here is
another example of the rhetoric of the
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day not matching the actions of Sen-
ators. The rhetoric is—Let us make
Congress live by the laws it passes for
everyone else. The action being taken
will result in costing American tax-
payers millions of dollars and the cre-
ation of a brand new bureaucracy.

The exemption from some laws has
facilitated the Member’s ability to
serve his constituents and to do the
business of the Nation. The Hill is not
a 9-to-5 operation. The Nation’s busi-
ness cannot be confined to normal busi-
ness hours. Constituent problems do
not always occur conveniently within
the confines of a normal business day.
In order to provide maximum service
to our Nation and to the people we rep-
resent, we ask our staffs to work long
and arduous hours, and we ask them to
view their work as public service. Sure-
ly this ability to serve will be some-
what compromised if we apply certain
of these laws to employees of the Sen-
ate and the House. Certainly the cost
of providing present services will go up
under the requirement that we must
pay overtime. Every year we hear com-
plaints about the cost of the legislative
branch, and we have repeated efforts to
cut the budget of the legislative
branch.

I wonder what the folks at the town
meetings would say if after the cheer-
ing stopped, a Senator would explain
that bringing the Hill into compliance
with certain laws would mean lessened
services to the taxpayer at a substan-
tially greater cost. We will all comply
with these laws in our offices, but you,
the taxpayer, will get less rapid atten-
tion to your needs, and you will have
to foot the bill for this poorer service.

I am not at all sure that the cheering
would continue. I am not at all sure
that the cry for bringing the Hill into
compliance with all of these laws
would be so popular if the public under-
stood what taking that step would
mean in terms of their needs, the serv-
ices they have a right to expect to re-
ceive, and their pocketbooks. But, that
is the age in which we live. Anything
that sounds good on the surface, we
rush to do. Anything which the talk
show jockeys can whip up the public
about becomes the basis for legislation.
Never mind whether or not it is really
in the public interest. Just enact some-
thing to quiet the latest fad criticism
and move on.

Well, | cannot and I will not support
a measure which will likely have the
effect of shortchanging my constitu-
ents in terms of the services my office
can provide and which then asks the
shortchanged taxpayer to foot the bill.

I congratulate Senator GLENN, who
has spent many weeks and months of
hard work in the effort to bring this
bill to the floor and to improve upon it.
And | also compliment his counterpart,
Mr. GRAssLEY, for his interest and
dedication to the legislation. I have
made this statement in keeping with
my own views, after the experience of
working on this Hill, now, for almost 43
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years. My staff and | have always felt
that in taking on this job and in taking
on the jobs as employees in my office,
that we are here to render a public
service and we have never felt that this
was a 9-to-5 operation. | have always
attempted to pay my employees in ac-
cordance with their merits and to pay
them well and to be liberal in leave
time. And we have never felt, anybody
on my staff—and | have attempted to
set the example for them, that we do
not work from 9 to 5. We work until the
job is done. If it takes longer we stay
here longer because we are in the serv-
ice of the public. And | do not find
fault with others who feel otherwise
about it. And there is much good, | am
sure, to be achieved in passage of the
legislation in many ways. But | have
outlined the reasons why 1 will not
vote for it.

As | stated in the beginning, | antici-
pate that I may be the only one who
feels this way about it. | do not come
here expecting to persuade anyone else.
My feelings are based on my own expe-
rience and on my own knowledge of the
problems that we confront here and I
do not seek to disparage the viewpoints
of others who may want to disagree
with me.

Mr. President, if | have any time re-
maining | yield it back and | suggest
the absence of a quorum.

Mr. President, | withhold the sugges-
tion.

Mr. GLENN addressed the Chair.

The PRESIDING OFFICER (Mr.
GRAMS). The Senator from Ohio is rec-
ognized.

Mr. GLENN. Mr. President, Senator
BYRD, in his experience here as major-
ity leader, minority leader, repeat ma-
jority leader and so on, has an experi-
ence level in this body that no one can
match. And when he rises and ex-
presses his concerns about things it is
of great importance to us because he
has studied these things and no one is
a greater constitutional scholar on
what is provided for, for the Senate and
the House, the separation of powers,
and making certain that the balance of
powers within our form of government
remains intact and protected. When he
rises to oppose this legislation it is of
particular concern to me and | want to
just address a couple of the items very
briefly here. | do not want to get into
a big debate on this.

I would say we have passed, through
the years, much legislation that ap-
plies all across this country. We did
that in the assumption that what we
were doing was right. It was right to
apply certain protections of workplace
conditions and of how people were
dealt with out there on safety in the
workplace and on wages and conditions
of employment and so on. And we ap-
plied them all across this land. Some of
the arguments the distinguished Sen-
ator from West Virginia makes are the
same arguments that businessmen
across this country have made. They
feel they are treating their employees
fairly. Yet we impose laws upon them.
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We are not without being justifiably
criticized, sometimes, here on Capitol
Hill. I remember some newspaper arti-
cles just a couple of years ago of some
of the working conditions in the Gov-
ernment Printing Office. That is an in-
strumentality of the Congress. They
were atrocious. They did not even come
close to passing safety and OSHA regu-
lations that we apply all across the
country to every other printing plant
and every business across this country.
So | would just say if it is right that we
impose these laws on other businesses
across this country, is it not also right
that we apply those for the protection
of our own employees here on Capitol
Hill?

At the same time, | know everyone
relates to the situation in his or her
own office. What is going to happen in
our office on this? Let me say we pro-
vide in this legislation that employees
who are employed in a “‘bona fide exec-
utive, administrative or professional
capacity are not covered by the mini-
mum wage and maximum hours provi-
sion.” That means, then, that the peo-
ple who are covered are basically cleri-
cal people, people like that in our of-
fices. We can say that even they are re-
quired sometimes to work irregular
hours. And that is true, they are, just
as out in the private industry some-
times people who are temporary em-
ployees or something are required to
work very irregular hours. Where that
is a norm for the conditions of employ-
ment in private industry, they can
make an appeal from that and get re-
lief from the requirements of the law.
That is done on a regular basis by
those who have their employees work-
ing very irregular hours.

The same way here on Capitol Hill,
that would be the province of the
board, to issue regulations like that
right here if we wish to be exempted
from that. If we did not, if our clerical
personnel, for instance, and those who
normally out in industry would be
working a regular shift, say—if they
are not exempted by the board then I
would say we are treating ourselves,
then, just like everybody else in the
country. If a person out there running
a business has some irregular working
hours and applies for relief from that
so he does not have to comply with cer-
tain regulations, then | think we would
do the same thing here. If we find it is
not working right we would appeal to
the board. In other words, the board
would be the authority here. Just as
there is an appeals process out there in
private industry, we would have our
own appeals process here.

But | want to point out that bona
fide executive, administrative or pro-
fessional capacity—they are not cov-
ered by these minimum wage or maxi-
mum hour provisions. That would
cover our LA’s, our legislative assist-
ants, who would be considered as pro-
fessionals. As far as the right to strike,
that is prohibited here. 1 was looking
up the language—I did not get it—just
before | took the floor. But that is pro-
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hibited as it is in other Government ac-
tivities also.

I would say all we tried to do in this,
after all these years of having this ob-
jection about the separation of pow-
ers—and that is a very real one, and
has been a problem for me all those
years, too, as it has for my distin-
guished colleague from West Virginia.
He was one who rose many years ago
on the floor here and was very con-
cerned about the separation of powers.
He brought some of this up a long time
ago, and rightly so, because we should
not be giving away authority, back and
forth, here. So what we did, instead of
having the executive branch have the
authority to just say, ‘“OK, we are
going up on Capitol Hill and we are
going to run a check on OSHA consid-
erations and we are going to do it on
our own and we will enforce it by
law”’—that gets into a very sticky
area, as the Senator from West Vir-
ginia knows. And it has been one of his
main complaints about this.

We set up this Office of Compliance
which will set rules that are appro-
priate to the unique operations of the
Congress. They will have considerable
authority. But we will have the appeals
process, also.

Another area of the board’s authority
that | think may be misunderstood,
and | want to clarify also, is most of
the rules for the Congress could prob-
ably be approved once the board sees
them. The rules and regulations will
have to come back for approval. | think
most of those can be a joint resolution
that applies to both the House and the
Senate, probably most of it. If there
are requirements, though, for one body
or the other to treat itself differently
because of the different operation of
the House and Senate, then those rules
have to be approved by each House re-
garding their own operations. And if we
would deem it necessary here in the
Senate to say our operation here is
unique to the House and we think the
rule here should be applied in a dif-
ferent way and we passed that, and the
House passed a different resolution
with regard to their operations, then
the board would administer those rules
for that body according to what that
body approved for itself. The Senate
rules that applied that the board would
administer might not be the same rules
of the House as it applies to them. But
the board would be administering the
rules as approved by each body for its
own operations. | was not sure that was
clearly understood.

So it gives us the maximum flexibil-
ity, | think, and gives us protection for
the unique nature of congressional op-
erations, both the House and the Sen-
ate, and allows for the peculiar nature
of and the unique nature of the activi-
ties of both the House and the Senate.

So we try to foresee these things. We
may not have done a perfect job on it.
Senator  GRASSLEY and Senator
LIEBERMAN put the bill in last year. We
worked together on this. But | think I
fairly described how this whole thing
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would operate. | do not know if Sen-
ator GRASSLEY wants to add anything
or not. But that should clarify some of
the concerns of my distinguished col-
league.

| yield the floor.

Mr. BYRD. Mr. President, | thank
the distinguished Senator from Ohio
for his consideration of some of the
concerns | have expressed and for his
explanation.

I have absolutely no doubt whatso-
ever as to his sincerity and his con-
scientiousness and his dedication to
doing the right thing for and by every-
one concerned. As | stated in the begin-
ning, | guess | see this through the per-
spective of having managed an office
here on the Hill for going on 43 years.
And | do not expect any other Members
of this body to agree with me on this.
But | do thank the Senator. | salute
him for his dedication and for his te-
nacity in working as long as he has to
bring this legislation to the Senate.
This is something that he feels strong-
ly about and | think | heard him speak
about many times, even in our party
conferences.

So | do not for one moment feel that
what | think about the legislation is
necessarily right. | approach things,
generally speaking, feeling that I can
be wrong. But it is pretty hard after 43
years to share a viewpoint that is dif-
ferent from the one that has worked
very well, | think, in my office over the
years. But | admire the Senator. | like
him and am very fond of him.

I hope he will understand that | come
to the floor not to engage in a crusade
against this bill or to persuade another
mind. | simply wanted to state my own
views, and that is it. On the next ques-
tion, | hope we can be together.

| yield the floor, Mr. President.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from lowa is recognized.

Mr. GRASSLEY. Mr. President, with-
out repeating what my good friend
from Ohio, Senator GLENN, had to say
about our respect in this body for the
views of Senator BYRD, | would just
simply say that | associate myself very
much with the remarks of Senator
GLENN. | would like to make some
commentary on the issues raised by
the distinguished Senator from West
Virginia and follow along on what the
Senator from Ohio has said. Our intent
as we approach the writing of this leg-
islation is to be very cognizant of the
separation of powers and constitu-
tional arguments that can be made.

One of the first points that was made
is that these laws already apply to
Congress, or at least some of these laws
apply to Congress. As to those that do
not apply to Congress, Senators have a
responsibility to make a conscientious
effort to make sure that the principles
of the law are applied out of a matter
of fairness to those employees that are
working for Congress as an institution
or working for individual Senators.

The laws that now apply to Congress
do so in a way that is, in a sense, in
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name only. | have been involved with
the application of some of these laws
because | had what | considered a
major victory at the time to get civil
rights laws applied to Congress in the
fall of 1991. But the remedies that we
provided were not the same remedies
for Hill employees that private-sector
employees have.

So | say that the law applies kind of
in name only. It is on paper. But the
absence of the identical remedy for em-
ployees of Capitol Hill makes current
coverage inadequate.

The agency that we set up here, the
Office of Compliance, is a single agency
that does not make policy for the two
houses of Congress. No rule can be
adopted without the concurrence of the
membership of the body to whom the
rule applies, and there is no infringe-
ment upon the independence of the
Senate on the one hand, the independ-
ence of the House on the other hand, or
the constitutional principle that each
House can adopt its own rules.

There is a separation of powers. But
constitutional analysis is not so gen-
eral as to say that the Supreme Court
will decide a case based upon an argu-
ment that the separation of powers has
been violated. The claim must be more
specific than that.

In the case law, the Supreme Court
refuses to strike down legislation on
the broad argument that it somehow
violates constitutional separation of
powers. Specific constitutional provi-
sions must be cited, notwithstanding
the novelty of the arrangement that we
have set up in this legislation. The Su-
preme Court’s decision upholding the
constitutionality of the Sentencing
Commission and the independent coun-
sel—these have been court cases within
the last 5 or 6 years—demonstrates this
point.

In my opening statement, | men-
tioned that executive branch employ-
ees have some of the same rights that
we want to now give to Hill employees
under existing legislation we have al-
ready applied to the private sector.

Well, when an executive branch em-
ployee’s rights are in question, these
rights are protected by the judicial
branch. It is as simple as this: no one
has ever found judicial enforcement of
the rights of executive branch employ-
ees to be unconstitutional. So my good
friend, who spoke eloquently on this
point, said that the judicial branch
should not enforce a decision against a
Member of Congress or Congress as an
institution because it violates separa-
tion of powers. Nobody raises that ar-
gument when the judicial branch en-
forces an executive branch employee’s
right under existing law; so why should
that be a problem for applying those
laws to us? An independent, impartial
person, or the institution of the judici-
ary protects the rights of executive
branch employees. No one questions
this.

And there has never been an impasse
between the executive branch and the
judiciary when any of these cases has
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been decided. When President Nixon
was ordered to comply with a court de-
cision during Watergate, pure and sim-
ple, he did. If the President of the Unit-
ed States can obey a judge’s decision
saying that the most powerful execu-
tive in the entire world must obey a
court order, then why would we as indi-
vidual Members of Congress have any
question whatsoever if we have done
something wrong and the independent
judiciary or any one of its judges made
a decision and issued an order enforced
upon a Member of Congress.

The only way, then, that there could
be an impasse between Congress and
the judiciary is if Congress refused to
comply with the Court order interpret-
ing the Constitution. It is one thing for
opponents of this legislation to argue
that Congress should be above the law,
and, of course, | disagree with that; but
it is breathtaking to argue that Con-
gress should be above the Constitution.

The board’s determinations regarding
bargaining units and covered employ-
ees under collective bargaining and
overtime will not take effect until
Members of Congress themselves ap-
prove the regulations. And | have faith
that for all the reasons that have been
expressed by the Senator from West
Virginia that Congress is different,
long hours are expected, that when we
deal with these regulations, my col-
leagues will act to preserve their con-
stitutional responsibilities. The board
is unelected, but the board that gov-
erns the Office of Compliance that will
write the regulations is not unaccount-
able, and it is not uncontrollable.

The bill addresses separation of pow-
ers as well, by providing for legislative
branch, rather than executive branch
enforcement. The bill was crafted to
take into account constitutional is-
sues, and | believe the courts would
permit Congress to exercise these pow-
ers against its own activities. More-
over, the bill expressly prevents waiver
of any congressional prerogative.

One last point that I want to make is
that there was reference to the Brown-
ing case, decided by the D.C. circuit in
1986. That was a case where there was
a discharge of an official reporter at
the House of Representatives, and it
was challenged by that reporter. The
Court held the congressional defendant
to be immune under the speech and de-
bate clause. The standard was ‘‘wheth-
er the employee’s duties were directly
related to the due functioning of the
legislative process,” and “if the em-
ployee’s duties are such that they are
directly assisting Members of Congress
in the discharge of their functions, per-
sonnel decisions affecting them are leg-
islative and shielded from judicial
scrutiny.”’

If Members heard during the previous
speeches that Browning may effect
what we can do here on congressional
coverage to protect our employees be-
cause they might be an extension of
our legislative duties, under the speech
and debate clause, you should observe
that the Supreme Court, 2 years later,
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in 1988, issued an opinion that requires
Browning to be revisited. And here the
Court was deciding what is referred to
as the Forrester case. This case unani-
mously held that a State court judge
did not have judicial immunity in a
suit for damages brought by a proba-
tion officer whom that judge had fired.
The Court explained that in determin-
ing whether immunity attaches to a
particular official action, it applied a—
this is their words—‘‘functional ap-
proach.” And then, ““Under that ap-
proach we examine the nature of the
functions with which a particular offi-
cial or class of officials has been law-
fully entrusted, and we seek to evalu-
ate the effect and exposure that par-
ticular forms of liability would have on
the appropriate exercise of those func-
tions. Officials who seek exemption
from personal liability have the burden
of showing that such an exemption is
justified by overriding considerations
of public policy.”

Thus, it is ‘““the nature of the func-
tion performed, not the identity of the
actor who performed it, that informs
our immunity analysis.”

So you can see that in Forrester, the
Supreme Court is telling us that the
Browning decision is not as compelling
as it was for the 2 years before the
Forrester case came before the Su-
preme Court.

| yield the floor.

Mr. FORD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky is recognized.

Mr. FORD. Mr. President, everything
sounds so good, it is almost hard to be-
lieve it. The general public out there
believes that we are applying the same
rules to our own institution as we
apply to them. That is not true. That is
not true. In the Americans With Dis-
abilities Act, for instance, we excluded
title Il. We hear this rhetoric that we
put that in. We excluded title Il. Title
Il is buildings and transportation. You
wait until we have to change the other
subway. That is fine, but the last one
cost $16 million. | wonder what the oth-
ers are going to cost. That is not com-
ing out of my pocket or the Senator’s
pocket; it is coming out of the tax-
payer’s pocket.

The congressional exemptions in the
statutes as provided by this bill will do
a lot of things. If the same laws are ap-
plied to Congress as to the private sec-
tor, the statutory provisions must be
the same. The statutory provisions are
not the same. The remedies available
to employees must be the same, the
regulations must be the same, and the
provisions for judicial enforcement and
review must be the same as it applies
to the private sector. But, no, we do
not do that.

We do not do that. No, we do not.

The Republican bill creates a special
agency, creates a special agency, to en-
force selective provisions of law to the
Congress. We set up a special agency.
We do not just say that the provisions
that apply to the small employer down
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there, the small businessman, will
apply to us. We do not do that.

Under the bill, Congress will have its
own special regulations. We set up our
own special regulations. Separation of
powers, sure. But we are out there tell-
ing our general public, our constitu-
ents, that we are going to apply the
same thing to us as we apply to them.
Now, | may vote for the bill, but I am
going to tell you one thing, | want the
general public to know what we are
doing and what we are not doing.

Congress will have its own special
regulations that may vary for each
House. We may not have the same pro-
visions in the Senate as they have in
the House. It will vary between the
House and the Senate, its own rules of
procedure, not what the general public
has—its own agency with its own in-
spectors with its own staff with its own
general counsel with its own executive
director and its own board. Now, you
know, the general public out there does
not have all that as we are setting up
for ourselves.

The law will not result in Congress
being subjected to the same laws that
apply to the private sector. It is a con-
tinuation of special treatment of Con-
gress by Congress. Any rose should
smell so sweet.

The repeal of the exemption for Con-
gress in the various civil rights and
labor statutes would be the fulfillment
of what the Republicans really prom-
ised by the Democrats. We would be
holding them to their promise, not to
their slogans.

So when you get right down to it, it
is very simple. You just say all the
statutes that apply to the business peo-
ple out there apply to us. That is very
simple. But, no, we are making it com-
plicated. We excluded the Members of
the Senate and the Members of the
House. We are giving the Senate and
the House the opportunity to set up
different rules, and the expense is
going to be tremendous.

Impact on confidentiality: The bill
provides its office proceedings, includ-
ing hearings before a hearing officer
and before the board on appeal, will be
confidential. It would permit public re-
lease only of the hearing officer’s or
board’s decision, provided the com-
plainant’s name had been redacted.
However, trial de novo will likely be-
come the more popular avenue for the
employee to pursue. A trial is usually
not confidential and the parties would
be named in the complaint.

Just a lot of things that we are doing
here.

The bill requires the office to develop
a system for the collection of demo-
graphic data respecting the composi-
tion of congressional employees, in-
cluding race, sex, wages and a system
for the collection of information on
employment practices, including fam-
ily leave and flexible work hours, and
report annually to Congress on the in-
formation collected under such system.

How many employers out there have
that done for them? How many?
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And so we are saying we are applying
the same laws to Congress that we are
applying to our constituents. Not true.
Not true. You can say what you want
to, get up here and make all these
grandiose statements for 30-second
sound bites, but when you get down to
it and you read the bill, we are taking
care of Congress. We are giving immu-
nity to Congress. The immunity is
there. Self-enforcement has not worked
very well. And that is what is happen-
ing here. Self-enforcement is what is
happening here and it has not worked
very good.

Two years ago, Congress passed legis-
lation to extend coverage of several
employment discrimination laws to the
Senate. A Fair Employment Practices
Office was established and employees
were promised fair treatment. It was
certainly an intent of these actions to
provide some protection against arbi-
trary employment decisions to employ-
ees of the Senate. With this change in
the majority, we have had employees
that were within a few weeks of retir-
ing, few months of retiring, and
nondesignated employees—they were
not Democrat or Republican, Independ-
ent or otherwise, they were profes-
sionals—the professionals were fired so
you could hire some more designated.
We will see employees terminated for
the sake of termination.

And we are going to have a lot of
cases, a lot of cases, when you fire a
professional that is there because he is
a professional, not because he is a Re-
publican or Democrat or an Independ-
ent, whatever he might be. Is this ac-
tion consistent with the intent of this
legislation?

If the same laws are to apply to Con-
gress and to the private sector, the
statutory provisions must be the same.
The enforcement agency must be the
same, the remedies available to em-
ployees must be the same, the regula-
tions must be the same, and the provi-
sions for judicial enforcement and re-
view must be the same as applied to
the private sector. But, no, Congress is
being good to itself again. Congress is
being good to itself again. We are given
immunity.

So, Mr. President, |1 hope that we will
look at what is coming down the pike.
And | think it is appropriate. But let us
not fool the general public. Let us not
say we are applying the same laws to
Congress that we have applied to them,
because we are not.

We will get in the argument about
separation of powers and all this sort
of thing. But then that is an argument
where you can take care of yourselves.

Eight-thousand employees are now
serving in the Senate. We will go to ap-
proximately 24,000 employees that will
be covered; counseling up to 30 days;
mediation, 30 or more; inspections for
OSHA and ADA, title Il. You hear we
have put ADA, we have applied that to
the Senate. We have not.

Investigation and initiation of
charges: In addition to Senate OFEP
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staff above, the bill requires a five-per-
son hearing board and two, House and
Senate, deputy directors. We do not
need all those. Just eliminate the stat-
utes’ exemptions for us and let the
statutes apply to us.

So | will have more to say on this, |
guess, before we get through. But | just
want to be sure that people understand
that we are not applying the same laws
that we apply to our constituents to
the Congress. | hope that there will be
an admission that we are not doing
that.

We are doing more than we have
been. | have been for it for a long time.
I got the Fair Employment Practices
Office set up. Who had the responsibil-
ity of that? That is a $900,000 annual
budget. We have had several cases we
have settled. All those things have
been transpiring. And wonder who paid
for that? The taxpayers paid an addi-
tional $900,000, plus whatever the costs
were. And whatever happens in this in-
stance, the taxpayers are going to pay
for it. We have immuned ourselves.
Confidentiality is there. All of that.

And so, | hope those that who are lis-
tening understand that what we are
doing is in the right direction, but it is
not what we are saying we are doing.
We are doing something far different.

Mr. President, | yield the floor.

I suggest the absence of a quorum,
Mr. President.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. McCCONNELL. Mr. President, |

ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
COVERDELL). Without objection, it is so
ordered.

Mr. MCCONNELL. Mr.
what is the pending business?

The PRESIDING OFFICER.
pending business is S. 2.

Mr. McCONNELL. Is there a pending
amendment, Mr. President?

The Ford amendment?

The PRESIDING OFFICER.
Ford amendment No. 4 to S. 2.

AMENDMENT NO. 8
(Purpose: To modify amendment No. 4 to S.

2 to clarify Senate regulations on the use

of frequent flier miles)

Mr. MCCONNELL. Mr. President, |
send an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCoN-
NELL] proposes an amendment numbered 8 to
the Ford amendment.

Mr. McCONNELL. Mr. President, 1
ask unanimous consent that reading of
the amendment be dispensed with.

Mr. FORD. | object.

The PRESIDING OFFICER. There is
an objection. The clerk will report.

The legislative clerk read as follows:

1. On line 7 of the first page, strike from
paragraph (a): ‘““or House of Representa-
tives’’;

2. On line 10 of the first page, strike from
paragraph (b): ‘““Committee on House Over-
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sight of the House of Representatives and
the”’;

3. On line 9 of the second page, strike from
subparagraph (2) of paragraph (c): ‘‘the
House of Representatives and’’;

4. On line 8 of the first page, strike from
paragraph (a): ‘““Government’” and substitute
“office for which the travel was performed”.

Mr. MCCONNELL. Mr. President, my
friend and colleague from Kentucky
has offered an amendment which as it
relates to the Senate codifies existing
policy. It is not possible, it is my un-
derstanding, under Senate rules, for a
Member of the Senate to convert fre-
quent flier mileage acquired as a result
of Government travel to personal use.

So, Mr. President, my assumption is
that the amendment is designed to es-
tablish such a policy for the other
body, and it is my view, and | think the
Senator from Kentucky might—he can
speak for himself—have objected to the
House passing a Senate rule when he
was chairman of the Rules Committee.
Maybe he would not have. But it is my
view that since the Senate has already
curbed this problem—I am not sure ex-
actly when the rule was adopted—it
would be best that we not use this ve-
hicle that Senator GRASSLEY and Sen-
ator LIEBERMAN have been working so
hard on to impose a standard on the
House that it may well adopt for itself
at a time of its own choosing.

But this issue of the use of frequent
flier miles acquired as a result of the
expenditure of taxpayers’ dollars to
provide travel for Senators going back
and forth to their States has long since
been solved. It is not a problem in the
Senate.

One concern | do have about the par-
ticular crafting of the amendment by
my friend and colleague from Ken-
tucky is that | gather the money saved
by his amendment would accrue to
““the Government.”” Under the current
system, it is my understanding that
the frequent flier mileage accrued goes
to the office of the Senator; it is as-
signed to that particular office and
then, of course, can be used to defray
travel for the Senator back and forth
to his State, thereby saving the tax-
payers money.

So it seems to me better if we con-
tinue the policy of allowing the Sen-
ator to accumulate these miles for his
own Government travel back and forth
to his State, thereby saving taxpayers
money for that particular office.

That is essentially my point, Mr.
President, in offering this second-de-
gree amendment. It is to simply limit
the operation to the Senate, because
basically that is already our policy,
and to refrain from seeking to estab-
lish this standard for the House be-
cause | think they are not likely to
take kindly to our advice about how
they ought to handle this matter.

Let me just briefly go over a short
statement here that outlines what |
have said extemporaneously.

The Senate abides by travel regula-
tions promulgated by the Senate Rules
Committee. These travel regulations
prohibit using frequent flier miles ac-
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crued from official business for per-
sonal use. They do allow the office
which accrued the miles to use them
for additional travel. Thus, the Senate
regulations save the taxpayers money
by allowing Senators to use accrued
frequent flier miles to fly back and
forth to our respective States.

To the extent that the FORD amend-
ment codifies existing Senate policy, |
would argue that it is probably not
necessary because that is already our
policy. But a consequence of the
amendment of my friend may be that
the frequent flier miles would be wast-
ed and unusable.

Under our current regulations, as |
just outlined earlier, bonus miles ac-
crue to the office that pays for the
ticket. That office may then use the
accrued miles for additional official
travel.

The amendment of my colleague
would have the miles accrued to ‘‘the
Government.” The airlines, as | under-
stand it, do not allow the pooling of
bonus miles, not by private citizens
and not by Government agencies. So if
an office with accrued miles must turn
them over to ‘‘the Government,” those
miles would in all likelihood be lost.
The result would be an increase poten-
tially in the cost of Government to the
taxpayers.

Finally, just let me reiterate what |
said earlier, that 1 hope we would not
try to impose our longstanding rule on
the House. It seems to me that they
are not likely to respond to that kindly
and may well deal with this issue at a
time of their choosing.

Mr. President, | yield the floor.

Mr. FORD addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ken-
tucky.

Mr. FORD. The other Senator.

Mr. President, | think my colleague,
Senator MCCONNELL, has a very weak
argument. What he is saying is let the
House continue to take their frequent
flier mileage and use it personally;
take your wife and family to Europe on
a nice trip, or go out to California on
miles earned by official expense.

That is number one. Number two, the
House says they are going to do this.
Fine. | listened very closely to our ma-
jority leader, Senator DoLE, when he
said this bill, in all probability, will be
accepted by the House and we will not
have to go to conference. So if this
amendment is not included in S. 2,
then the House will continue for a pe-
riod of time being able to use their fre-
quent flier miles for personal use. And
I do not think the taxpayers want to do
that.

And, if we approve this modification,
or amendment, that my colleague has
submitted, then the purpose of Senator
FEINGOLD and 1 is just moot. There is
no need of having the amendment,
since the Senate already has its rule. |
would prefer to keep it in. But never-
theless—and | am aware of the usual
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practice that each House not legislate
with regard to the operations of the
other House. While this understanding
is generally, and | underscore gen-
erally, honored, there have been a
number of circumstances where it has
not.

One recent major incident, and | un-
derscore major, was the House insist-
ence that the Senate official office ac-
counts—if you remember that, we are
just getting over that, we are just get-
ting over that—that the Senate official
office accounts be modified by adoption
of restrictive language in the Legisla-
tive Branch Appropriations Act of 1991.
That, in effect, was a major implemen-
tation of new rules by the House on the
Senate. That change affected every
Member of the Senate, and required the
adoption of an extensive interpretive
ruling by the Senate Ethics Commit-
tee, which my colleague should know
plenty about since he is on the Ethics
Committee.

The net effect of the amendment that
deletes the House from this amend-
ment is to permit the House Members
to continue to convert frequent flier
awards earned with taxpayers’ money
to personal use. Is this the congres-
sional accountability that we talked
about? It would be the only unit of
Government that is allowed to do that.
The executive does not allow it. The
Senate does not allow it. But the House
flies anywhere they want to on the
perks from taxpayers’ dollars. | under-
stand you want to let the House go
ahead and do it. It seems to me that if
we want to be accountable here—sure
we use, on our side in the Senate, those
miles that are compiled from official
trips back home to have more trips or
to reduce the cost of our offices. It is
pretty good, $300 or $400 a round trip,
two or three trips, save $1,000; save
$100,000 in the Senate. It begins to
mount up. So the House, with 435 over
there, it would be $435,000 that you
would get back. You know, just a little
bit.

So | would say to my friend that if
this bill is going to become law—as |
understand the majority leader insists
that it will, if we do not amend it too
much—just to put this in the bill, | do
not think the House will vote against
it just because we say to them they
cannot use taxpayers’ dollars for per-
sonal use. If you want to vote for that,
let the House use it for personal use,
you are going to get an opportunity,
probably tomorrow afternoon around
2:15, or 2:30. But this amendment would
modify the amendment | proposed with
Senator FEINGOLD by deleting the ref-
erence to the House of Representatives,
and the proposal is just not acceptable.
I urge my colleagues to oppose it.

| yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ken-
tucky.

Mr. McCCONNELL. Mr. President, |

want to make it clear it is not the view
of this Senator that this vote on the
second-degree amendment | have of-
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fered is in any way condoning of the
use of frequent flier miles for private
use—private use of frequent flier miles
acquired as a result of Government
travel. That is certainly not my view.
It is not the view of the Senate. And
the vote on the amendment | offered
will be solely on the issue of whether
or not the Senate ought to be making
rules for the House. That is my view. |
guess reasonable people can differ
about that.

But in no way could a vote for the
second-degree amendment | have of-
fered be construed as condoning the
policy that the Senate does not have.
We have not had this for quite some
time. So | personally certainly do not
support the use of frequent flier miles
accrued as a result of Government
travel for private use. | know my friend
from Kentucky was not implying that.
But it is also my view that a vote for
this second-degree amendment is not a
vote to condone the use of frequent
flier miles acquired as a result of Gov-
ernment travel for private use.

I will yield the floor.

The PRESIDING OFFICER.
Chair recognizes the Senator
Ohio.

Mr. GLENN. Mr. President, what our
distinguished colleague from Ken-
tucky, Senator FORD, is trying to do
here is say if the Government pays the
bills and there is a rebate of some kind,
the Government should get the benefit,
not the individual. It is that simple.

For the life of me, | do not see how
anyone can argue against that, par-
ticularly people elected over in the
House now who are supposed to be
cleaning up Government and all that
sort of thing. In other words, right now
over in the House the more you travel,
the more trips you can generate back
and forth, the more you personally
gained for you and your family in free
travel paid for by the taxpayers. How
anybody can justify that | do not
know. | realize the House sets their
own rules and we apply our own rules
but | submit to my distinguished col-
league, Senator MCCONNELL, we have
had rules applied back and forth be-
tween the branches from time to time
in the past. | think there are lots of ex-
amples of that.

I see this as almost a maximum per-
sonal perk. How can you have a more
personal perk than all your travel back
and forth between here and the west
coast? You travel many, many, many
thousands of miles. Or Hawaii, the Sen-
ators from out there, you build up a
bundle of credit that over in the House
they can use for personal family travel.
They can take a trip around the world
if they build enough of it up, at tax-
payers’ expense. | just do not see how
anybody can justify that, that Govern-
ment-paid-for tickets, with a rebate
coming back, that rebate should not go
to the Government that paid for it.
That goes back to the taxpayers who
paid for it to begin with. | do not think
this thing of having the House deter-
mine its own rules—we have made

The
from

January 9, 1995

rules back and forth that applied to
different Houses in the past.

I will at the appropriate time, prob-
ably tomorrow morning, since we have
just discussed this a short time ago,
but I will probably have an amendment
after we dispose of this one that would
ask the GSA, the General Services Ad-
ministration, that supervises the trav-
el, that they negotiate with the air-
lines to include a frequent flier mile re-
duction in the original cost of the tick-
ets. Why should that not inure to the
Government going in? We should not
argue about who gets the benefits of
kickbacks later on, on frequent flier
miles, but say if there is a reduced cost
to the Government beyond the normal
Government-reduced price, Govern-
ment rate, for frequent flier miles in
addition to Government-reduced rates,
apply those frequent flier reductions in
the original cost of the ticket. It seems
to me that is very simple and solves
the whole problem. So I will introduce
that tomorrow at the appropriate time.
But | rise in strong support of the pro-
posal of Senator FORD.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
lowa.

UNANIMOUS-CONSENT AGREEMENT

Mr. GRASSLEY. Mr. President, first
I want to make a unanimous-consent
request. | am doing it for the Repub-
lican leadership and it is my under-
standing it has been approved by the
Democratic side of the aisle.

Mr. President, | ask unanimous con-
sent that at 2:15 on Tuesday, January
10, the Senate proceed to vote on the
McConnell second-degree amendment
to the Ford amendment.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Mr. GRASSLEY. Mr. President, | now
ask for the yeas and nays on the
McConnell amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ken-
tucky.

Mr. FORD. Mr. President, | want to
clear up one item with my colleague as
it relates to his interpretation of
whether it belongs to the Government
or to the office. Under the rules of the
Senate, and legislative counsel advised
us to draft the amendment that way, it
says:

Discount coupons, frequent flier mileage,
or other evidence of reduced fares obtained
on official travel shall be turned in to the of-
fice for which the travel was performed so
that they may be utilized for future official
travel. This regulation is predicated upon
the general Government policy that all pro-
motional materials such as bonus flights, re-
duced fare coupons, cash, merchandise, gifts,
credits toward future free or reduced cost of
services or goods earned as a result of trips
paid by appropriated funds, are the property
of the Government and may not be retained
by the traveler for personal use.
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So, it is the Government money but
it is returned to the office. So the lan-
guage in the amendment is there based
on the rules of the Senate, and they
would apply as a result of this amend-
ment.

| thank the Chair and yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
lowa.

Mr. GRASSLEY. Mr. President, | rise
in support of the amendment offered by
Senator MCCONNELL, the junior Sen-
ator from Kentucky. Just last week,
this body overwhelmingly rejected an
attempt to change the filibuster rules.
We did that for a very important rea-
son. We believe that it is an integral
part of the functioning of this body
within our constitutional system to
protect minority interests and minor-
ity points of view in debate and consid-
eration of legislation. So we decided to
maintain a historic Senate rule, and we
voted for recognition of our uniqueness
when we did that. The House of Rep-
resentatives and the Senate are two
distinctly different bodies. They are
entitled to adopt different rules, and
one House should not dictate the rules
of the other.

The underlying bill before us, S. 2,
recognizes this principle. The underly-
ing bill, as Senator LIEBERMAN and |
have introduced it, sets up different
rules for the House and the Senate so
long as those rules do not infringe upon
the statutory and regulatory rights of
employees of Congress and the individ-
ual offices within Congress.

So no amendment should be offered,
including the amendment by the senior
Senator from Kentucky, that tells the
other body what it must do in an area
unrelated to the provisions of this bill.
Under the second-degree amendment,
Senators would be barred from convert-
ing frequent flyer miles earned on offi-
cial business to personal use. That hap-
pens to be the existing rule in the Sen-
ate. | think the point has been very
clearly made, that none of the 100 Sen-
ators may use frequent flyer miles for
anything but official business.

It is all right to make our Senate
rule into legislation, and, if Senator
MCCONNELL’s amendment is adopted,
that is what we will be doing. We will
be putting in statute language that is
already a rule of the Senate. But we
should let the House make its own rule
in this regard. The other body is cur-
rently studying the treatment of fre-
quent flyer miles in the private sector.
They will want to conform their rules
to the existing prevalent practice, and
we should allow the other body to pro-
ceed on that course. | do not think
there is any doubt but what they will
be dealing with this as they know they
should deal with it, as they dealt with
it last August. Then, it did not get
through in the final process of legisla-
tion.

So | argue that the process going on
in the other body, and our respect for
the rights of the other body, should be
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satisfactory to anyone. In the mean-
time, we should remember that the
amendment of the senior Senator from
Kentucky has no relationship to this
bill.

If 1 have spoken more than once, I
have spoken a dozen times to make the
point that the underlying legislation is
something that was clearly an issue in
the last election. Whether you are a
Republican or Democrat, you were
probably elected on a proposition that
you would vote for this. I did not run
into anybody in the campaign who was
against this legislation, Republican or
Democrat. Now what we are doing is
carrying out the will of the people, the
mandate of that election, to get this
bill passed and get it passed as quickly
as we can. And the purpose of doing it
as quickly as we can is so that we can
show the people of this country that it
is no longer business as usual.

So | believe that enacting existing
Senate rules into law sometimes may
be appropriate. So | will support the
second-degree amendment. | want S. 2
to pass and to pass quickly, and adopt-
ing the second-degree amendment, |
think, will further our goal because it
is not going to complicate the bill.
This is a matter of whether or not the
other body is going to be turned off to-
ward our legislation by the proposition
that we are trying to tell them what to
do to their own rules, because they
have a constitutional right to adopt
their own.

So | hope everyone will support the
second-degree amendment by Senator
MCCONNELL.

I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ken-
tucky.

Mr. MCCONNELL. Mr. President, just
briefly in conclusion, | was listening to
all the speakers on the other side with
great interest. Their parties controlled
the House of Representatives for 40
long years. I am curious as to why we
have not felt the need here in the Sen-
ate to dictate this particular House
rule in the past. We could have done
that at any point. | do not know how
long the House has had this practice
but probably a long time. | just do not
see the urgency or the propriety just
because the management currently
changed in the House as of last week
that the Senate start dictating inter-
nal House policy.

I agree with Chairman GRASSLEY
that this is just not an appropriate
thing to do, and a vote on the second-
degree amendment that | have offered
is in no way a condoning of the prac-
tice that we do not allow here. We
serve in this body. We do not allow
this. | do not think we ought to start
off the year telling the House what
ought to be in their internal operating
mode.

So, Mr. President, | thank you for
the opportunity to address the Senate.

I yield the floor.

Mr. FORD addressed the Chair.
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The PRESIDING OFFICER. The
Chair recognizes the senior Senator
from Kentucky.

Mr. FORD. Mr. President, | thank the
Chair.

You try a lot of things on this side
that do not work. We voted overwhelm-
ingly for a lobbying bill, gift bans, and
everybody on the other side voted for
it, 93 to 5, overwhelmingly. Some go
out of here, and the only excuse they
had for not voting for it this time is
that they want to set the agenda. They
want to introduce their own lobbying
bill-gift ban bill.

Now we are trying to uphold some-
thing that is absolutely the right thing
to do, and they say we should not im-
pose it on the House. If they have been
doing it for a while, why not correct it
now? Do not wait months from now.

The distinguished majority leader
said that this is a bill that would be ac-
ceptable on the House side. If it is
going to be accepted on the House side,
why not have something in there that
is right? Let us do the right thing in-
stead of letting it go. If something bad
has happened, if something bad is going
on, let us correct it now. Let us not
wait until we are down the pike. If any-
one wants to pass this underlying bill,
sure, let us pass the underlying bill,
but not by setting up a new, special
and separate bureaucracy by Congress
for Congress.

You go out and tell your constituent
tomorrow that you are immune from
prosecution. He is not. Tell him about
the special committee set up to set
your rules, and he does not have any.
Tell him about the special counsel you
are going to hire for yourself, and he
does not have any. Do you think this is
applying the laws that you put on the
small businessman to Congress? Think
again.

So if the underlying bill is that bad,
why not add something on it that
might do a little good? Just stop the
use of perks from taxpayers’ dollars for
personal use. It is not the first time |
have tried to do this. Why is it in the
Senate? In 1991 we did it. As the chair-
man of the Rules Committee | tried. |
think | was fair to everybody. | do not
believe anybody in the Senate can say
that | did not attempt to be fair with
every Member. A lot of things we tried
to prevent.

So if you are going to allow the im-
agery going out of here applying the
laws to the Senate and the House that
you apply to your constituents, which
is not really true because you are set-
ting up something different that is
costly, wait until you get on the 1988
Disability Act when we begin to get
into title Il. Everybody said we have
covered it under ADA.We have not.
Now we are finally getting around to
it. The Russell subway is not handicap
accessible, the subway on the House
side is not. We have a lot of things to
do. I want my colleagues to know that
we are setting up a special bureaucracy
for Congress by Congress. The more
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things change the more they stay the
same.

There is one thing we can change:
taking taxpayers’ dollars and using
them for personal perks. | do not care
if it has been going on for 40 years.
Why should it go on for 41? And if the
majority leader is right—and | have to
accept his word that this bill will be
accepted by the House and not go to
conference—then we just delay the per-
sonal perks of the Members on the
other side. | do not think they object
to this. We are the ones that are ob-
jecting. | have not had anybody from
the House run over here and say: FORD,
you cannot do that, you cannot take
my perk away from me. | want to con-
tinue to get my frequent flier miles so
I can take my family to Europe or Ha-
walil or San Diego or Miami. We want
to take a vacation on the taxpayers.

If you want to say that is what we
want you to continue to do, then vote
for Senator McCONNELL’s amendment,
and we will just pull ours down. It will
not make any difference at all.

So | hope people will look at this.
The fabric of the legislation has to be
accurate. There cannot be a 30-second
sound bite in legislation. You can have
a 30-second sound bite out in the cam-
paign, but when we develop the fabric
of the legislation here, that fabric has
to meet where the rubber meets the
pavement. It has to be accurate. You
said something and now we are going
to do it. But this legislation does not
do it. I can give you chapter and verse,
chapter and verse. There are about
24,000 employees that you are putting
under this. You will have to have sup-
plemental appropriations to pay for
it—more than once a year, in my opin-
ion. And I am for it, but | think all you
have to do is just waive our exemptions
and let us do what our constituents
have to do. Very simple.

Oh, the separation of powers. If you
are going to have separation of powers,
that is one thing. But separation of
powers is so costly under this bill, we
will never see the end of tens of mil-
lions of dollars we are going to have to
spend, because we are doing for Con-
gress by Congress again, and the more
things change the more they stay the
same. | think in this instance we ought
to change it just a little bit and say
you cannot use your constituents’ tax
dollars for personal perks. It is a very
simple vote. It will not take long,
about 15 minutes tomorrow. | yield the
floor.

Mrs. FEINSTEIN addressed the
Chair.
The PRESIDING OFFICER. The

chair recognizes the Senator from Cali-
fornia, [Mrs. FEINSTEIN].

Mrs. FEINSTEIN. Mr. President, |
rise, not to discuss this subject, but to
discuss another. | had a placeholder at
5:30 to introduce four amendments to
this bill. But knowing that the pro-
ponents of the bill would very much
like to have it passed without amend-
ment, | simply would like to make a
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statement about these amendments
and then hope to work on a bipartisan
basis to achieve some consensus and
propose them later.

Mr. President, the amendments | was
going to propose were in an area of
congressional reform, which is as im-
portant as any area in this bill. It is
campaign spending reform. 1 think
campaign spending reform actually is
more important, because it has so sol-
idly conditioned the atmosphere of the
public with respect to campaigns.

I was going to propose four amend-
ments, the first, on spending limits. As
I understood it, there was substantial
objection to the public finance aspect
of spending limits. The amendment I
would propose would contain the
spending limits of the prior Senate bill.
In other words, the limit per State
would be based on voting-age popu-
lation. It would range from a high of
$8.1 million in a large State such as
California and a low of $1.5 million in
the smallest State. In exchange for
complying with these voluntary spend-
ing limits, a candidate would be enti-
tled to a half-price discount broadcast
rate, a reduced postage rate, and a
complying candidate would be able to
match an opponent that would not
abide by the spending limit or exceed
the spending limit without regard for
the individual contribution limit of
$1,000. That would be the balance.

The second amendment would limit
PAC contributions to 20 percent of the
total raised.

The third amendment would require
a candidate to state at the end of their
television ad in the last 4 seconds,
clearly and definitively, speaking on
the tube, that “‘lI believe the facts in
this advertisement to be true.”

The fourth amendment would be in
the area of personal funds. They would
require a candidate to declare if they
intend to spend in excess of $250,000 or,
second, in excess of $1 million in the
race, within 15 days of qualifying as a
candidate. If their answer was in the
affirmative, then gradually the individ-
ual contribution limits applicable to
the opponent would be raised. So,
again, you would have the opportunity
to achieve a more level playing field.

Let me briefly state the rationale. |
think there is probably no campaign in
the Nation that better demonstrates
the need for campaign spending reform
than does the recent California Senate
race. In my own election, and in others
around the country, voters, | believe,
saw some of the worst features of cam-
paigns repeating themselves. There
were spiraling campaign costs. More
than $45 million was spent in the Cali-
fornia Senate race. There was a virtual
arms race of negative political adver-
tisements day after day, beginning in
February in California. One area my
amendment would address, for exam-
ple, is where there was a negative ad in
the sense of one candidate referring to
their opponent, the station broadcast-
ing the ad would have to make a dis-
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claimer. That is, this station has no
way of ascertaining the truth of the ad
that is about to appear. One of the
problems we found is that people auto-
matically believe a paid commercial
spot is true, in the same way they be-
lieve a paid commercial spot for a
product is true, and, of course, there is
legitimate recourse for a false commer-
cial spot. What we found is that there
is no recourse for a false political spot.
The station must run the spot, even if
it is blatantly false.

Therefore, why not have the station
come forward and say that this station
has no way of ascertaining the truth or
falsity of the spot which is about to ap-
pear.

The total amount of funds spent in
the 1994 election cycle nationally is
staggering. Spending by Senate and
House candidates who survived pri-
maries was $596 million, up 17 percent
from 1992 and up 50 percent from 1990.
Fifty percent more funds were spent in
this race than just 4 years ago. Demo-
cratic candidates spent a record of $292
million, up 8 percent from 1992. And
Republican candidates spent a record
of $294 million, up 29 percent from 1992.

The source of this is the Federal
Election Commission.

Now, we all know that there is no
room in campaigns for people with sen-
sitive feelings.

However, in the 1994 campaign, nega-
tive messages, groundless attacks on
character, and distorted images
dragged political advertising to a new
low.

I would like to quote from an op-ed
appearing in the New York Times and
authored by Regionald Brack, chair-
man of Time Inc., and also chairman of
the Advertising Council, which spon-
sors public-service ads. He reports:

The cutthroat ads followed a disturbing
formula. In clipped, agitated tones, attack
your opponent’s character. Distort his or her
record. Associate him or her with extremists
or unpopular political figures. To awaken
fear, work in a between-the-lines racist mes-
sage; foster suspicion, insinuate corrupt be-
havior. And by all means, steer clear of sub-
stantive issues.

Examples abound.

This year one ad implied that a candidate
might have lied about drug abuse.

At least two candidates suggested that
their opponents’ political philosophies were
somehow to blame for the kidnapping and
murder of a 12-year-old and for the lethal
rampage of a foe of abortion.

Each political party charged that the other
would significantly erode Social Security,
Medicare, and other such programs dear to
the electorate.

It is these 30-second negative ads
that are driving politics in America
today and turning away the American
voter.

These ads, which are short on sub-
stance and long on attack, are shaping
the political debate.

A post-election poll indicated that 75
percent of the respondents who said
they voted in November said they were
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turned off by negative ads. In an elec-
tion in which only 39 percent of the eli-
gible voters went to the polls, 58 per-
cent of those who did not vote said neg-
ative ads had influenced their decision
to stay home.

Now, what is the problem? What |
found the problem to be, is that even if
a candidate wants to take the high
road and deal with issues, the simple
fact is you cannot. And | want to tell

you why.
Focus group after focus group sug-
gests this: The negatives drive

through; the positives do not.

When you ask in a focus group what
do you remember most about this or
that candidate, what they remember
are the negative ads, and what they do
not believe are the positive ads of
record and accomplishment that a can-
didate may run. Therefore, what you
find, as you watch poll numbers in big
races, is that a candidate has to re-
spond in kind to negative ads and if
you try to respond to an attack with
positives, the poll numbers drop. You
also have to respond in quantity and
equally to the opponent to have an ef-
fect.

Consumers can file a complaint about
false advertising of consumer products.
But the aggrieved candidate has no le-
gitimate recourse in a race. In my cam-
paign, one television station began to
run its own disclaimer before an attack
ad saying that although the ad, they
believed, was not correct, they still had
to run it.

Another disturbing problem is the
specter of super-wealthy candidates
being able to buy a seat. In the 1994
election, several candidates received as
much as 16 to 17 percent of their total
funds from loans out of their own pock-
ets—the highest proportion since at
least 1986.

At least one way, | believe, the cam-
paign system can offset the advantage
of personal wealth without running
afoul of the First Amendment and the
Buckley versus Valeo decision is sim-
ply to loosen the constraints on the op-
ponent. If a candidate declares up front
that, “I’m going to contribute either
$250,000, up to $1 million, or over $1
million in personal funds,”” then the in-
dividual contribution limits on the op-
ponent are adjusted gradually so that
the opponent then can compete.

Last, | strongly believe that cam-
paign reform must look at the preva-
lence of contributions by PAC’s. There
is a real distortion in the public’s mind
that policymakers are beholden to spe-
cial interests, and the special interests
are the so-called PAC’s, which over-
shadow average citizens, and impair,
the public believes, an official’s ability
to make policy decisions based on na-
tional interests.

Current law is thought to favor
PAC’s in two key respects. Most PAC’s
qualify as multicandidate committees
and, as such, they may contribute up
to $5,000. Now, in prior legislation, the
Senate has banned PAC’s altogether,
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and the House has opposed such a
move.

It seems to me that a fair com-
promise between the two is simply to
limit the amount of PAC dollars a can-
didate can receive so that it does not
exceed 20 percent of whatever the can-
didate raises.

So | hope, Mr. President, in the fu-
ture, to present these amendments, ei-
ther separately or as a whole. There is
no public finance in any of them. We
would establish a campaign spending
limit. We would be able to better bring
about truth in advertising. We would
be able to level the playing field when
personal wealth is considered. And we
would be able to reduce considerably
the so-called involvement of special in-
terests in campaigns.

They are simple, they are direct,
they make sense.

So | will, in the days to come, be ap-
proaching, on both sides of the aisle,
Members in hopes that | can put to-
gether a bipartisan commitment to
just these four simple amendments and
move them forward, either separately
or as a whole.

I thank you for your indulgence, Mr.
President.

I yield the floor.

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
lowa.

Mr. GRASSLEY. Mr. President, |

wish to thank the Senator from Cali-
fornia for her willingness not to offer
those amendments. | thank her very
much, because it will help us hurry the
legislation through this body and to
the President of the United States.

I also want to assure her for our lead-
er—because he has said so many times
himself that there will be an ample op-
portunity to discuss the issues that she
wants to bring up, as well as the cam-
paign finance reform issue will be dis-
cussed—that there will be plenty of op-
portunity to do that.

| say that not only to assure the Sen-
ator from California of that oppor-
tunity, but also to suggest to other
people on her side of the aisle, on the
Democratic side of the aisle, who have
amendments that deal with campaign
finance reform—and there still are a
few of the 20 yet to deal with tomor-
row—that maybe they will follow the
example of the Senator from California
and not offer their amendments so that
we can get done with this bill earlier
tomorrow.

Mrs. FEINSTEIN.
ator.

Mr.
ator.

| yield the floor and | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
THoMPSON). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

I thank the Sen-

GRASSLEY. | thank the Sen-
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The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE HOUSE

At 2:02 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 1. An Act to make certain laws appli-
cable to the legislative branch of the Federal
Government.

The message also announced that the
House has agreed to the following con-
current resolution, in which it requests
the concurrence of the Senate:

H. Con. Res. 1. Concurrent Resolution rec-
ognizing the sacrifice and courage of Army
Warrant Officers David Hilemon and Bobby
W. Hall Il, whose helicopter was shot down
over North Korea on December 17, 1994.

At 4:13 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that pursuant to the provi-
sions of section 3 of Public Law 94-304,
as amended by section 1 of Public Law
99-7, the Speaker appoints Representa-
tive SMITH of New Jersey as Chairman
of the Commission on Security and Co-
operation in Europe.

MEASURES REFERRED

The following concurrent resolution
was read and referred as indicated:

H. Con. Res. 1. Concurrent Resolution rec-
ognizing the sacrifice and courage of Army
Warrant Officers David Hilemon and Bobby
W. Hall Il, whose helicopter was shot down
over North Korea on December 17, 1994; to
the Committee on Armed Services.

MEASURE PLACED ON THE
CALENDAR

The following bill was read the sec-
ond time and placed on the calendar:

S. 169. A bill to curb the practice of impos-
ing unfunded Federal mandates on States
and local governments; to strengthen the
partnership between the Federal Govern-
ment and State, local and tribal govern-
ments; to end the imposition, in the absence
of full consideration by Congress, of Federal
mandates on State, local, and tribal govern-
ments without adequate funding, in a man-
ner that may displace other essential gov-
ernmental priorities; and to ensure that the
Federal Government pays the costs incurred
by those governments in complying with cer-
tain requirements under Federal statutes
and regulations.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-4. A communication from the President
of the United States, transmitting, pursuant
to a Senate Rule, notice relative to the Pres-
idential Business Development Mission to
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