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for the Farm Credit System, and for other
purposes; to the Committee on Agriculture,
Nutrition, and Forestry.
By Mr. D’AMATO (for himself and Mr.
MOYNIHAN):

S. 1012. A Dbill to extend the time for con-
struction of certain FERC licensed hydro
projects; to the Committee on Energy and
Natural Resources.

By Mr. CONRAD (for himself and Mr.
DORGAN):

S. 1013. A bill to amend the Act of August
5, 1965, to authorize the Secretary of the In-
terior to acquire land for the purpose of ex-
change for privately held land for use as
wildlife and wetland protection areas, in
connection with the Garrison diversion unit
project, and for other purposes; to the Com-
mittee on Energy and Natural Resources.

By Mr. NICKLES:

S. 1014. A bill to improve the management
of royalties from Federal and Outer Conti-
nental Shelf oil and gas leases, and for other
purposes; to the Committee on Energy and
Natural Resources.

———————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. JOHNSTON:

S. Res. 146. A resolution designating the
week beginning November 19, 1995, and the
week beginning on November 24, 1996, as
‘“National Family Week”’, and for other pur-
poses; to the Committee on the Judiciary.

By Mr. THURMOND:

S. Res. 147. A resolution designating the
weeks beginning September 24, 1995, and Sep-
tember 22, 1996, as ‘‘National Historically
Black Colleges and Universities Week’’, and
for other purposes; to the Committee on the
Judiciary.

By Mr. HELMS:

S. Res. 148. A resolution expressing the
sense of the Senate regarding the arrest of
Harry Wu by the Government of the People’s
Republic of China; considered and agreed to.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. PRYOR (for himself, Mr.
HATCH, Mr. BREAUX and Mr. LEAHY): S.
1006. A bill to amend the Internal Rev-
enue Code of 1986 to simplify the pen-
sion laws, and for other purposes; to
the Committee on Finance.

THE PENSION SIMPLIFICATION ACT OF 1995

Mr. PRYOR. Mr. President, today I
rise to introduce the Pension Sim-
plification Act of 1995. This very impor-
tant legislation is designed to simplify
the tax laws governing our Nation’s
private retirement system.

This legislation is the result of the
efforts of many, and these efforts date
back to March of 1990 when I first held
hearings in the Finance subcommittee
on private retirement plans.

Later, in the summer of 1990, I intro-
duced the Employee Benefits Sim-
plification Act, S. 2901. As a matter of
history, many experts, including pen-
sion planners for small and large busi-
nesses, logged countless hours to help
me develop this legislation, and many
organizations pushed to get this legis-
lation enacted into law.

In the 102d Congress, I reintroduced
this legislation as the Employee Bene-
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fits Simplification and Expansion Act
of 1991. In early 1992, this legislation
was included in the Tax Fairness and
Economic Growth Act of 1992, which
was H.R. 4210, and which was passed by
the Congress, but it was vetoed by
President Bush for reasons not associ-
ated with this particular piece of the
overall tax bill.

During the summer of 1992, portions
of the simplification effort were passed
as part of the 1992 Unemployment Com-
pensation Act. This legislation was
then designed to liberalize the rollover
rules which allow the worker the abil-
ity to take his pension benefits with
him or her when they change jobs.

Later that year, the remainder of the
simplification bill was included as part
of the Revenue Act of 1992, which was
H.R. 11, also passed by Congress, also
vetoed by President Bush for reasons
not related to the substance of this leg-
islation.

Since that time, there has been no
tax bill which could include the as-yet-
unpassed provisions of the simplifica-
tion effort.

Today, Mr. President, I am very
happy to be joined by Senator ORRIN
HATCH of Utah, Senator BREAUX of
Louisiana, and Senator LEAHY of
Vermont in introducing this legislation
as the Pension Simplification Act of
1995. This bill includes many of the pro-
visions passed two times by Congress
in 1992, but it also includes some very
new and important provisions, which
evidences our continuing effort to sim-
plify the very complex and arcane pen-
sion rules. To some, this in itself is an
extremely arcane issue, but to small
businesses across our great country it
is a critical part of doing business. And
it is that part of business which pro-
vides for savings and retirement funds
ultimately for millions of employees.

This act is the next significant step
toward reducing the costs associated
with providing pension benefits. The
legislation achieves this result by
eliminating many of the complexities
and the inconsistencies in the private
pension system which will in turn pro-
mote the establishment of new pension
plans by both large and small compa-
nies.

While this legislation affects both
small and large businesses, who provide
retirement plans for their workers, new
provisions in this bill specifically tar-
get complex and costly rules affecting
small business, and there is very good
reason for this action in this legisla-
tion.

In 1993, 83 percent of the companies
with 100 or more employees offered
some type of retirement plan. In con-
trast, in businesses with fewer than 25
employees, only 19 percent of those
firms had an employer-provided pen-
sion plan available to them, and only
15 percent of these employees even par-
ticipated in those plans.

The major factor contributing to this
dismal statistic is the sky-high per-
participant cost of establishing and
maintaining a pension plan for small
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business. The Pension Simplification
Act alleviates the high-cost barriers
for small business by creating a tax
credit which can be applied toward the
start-up costs of providing a new plan
for employers with 50 or fewer employ-
ees. Of course, this is geared toward
and focused on small business.

Next, the legislation slashes exten-
sive annual nondiscrimination testing
requirements for firms where no em-
ployee is highly compensated. These
provisions, Mr. President, combined
with the broad simplification provi-
sions for all plans, will significantly re-
duce the costs of starting up and main-
taining a retirement plan. Thus, this
bill we are introducing today encour-
ages private retirement savings for our
Nation’s small business worker.

Mr. President, rather than con-
tinuing a discussion of the many de-
tailed provisions of the Pension Sim-
plification Act of 1995, I ask unanimous
consent that a 5-page summary of the
legislation and a copy of the Pension
Simplification Act of 1995 be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1006

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; AMENDMENT OF 1986
CODE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Pension Simplification Act of 1995°.

(b) AMENDMENT OF 1986 CODE.—Except as
otherwise expressly provided, whenever in
this Act an amendment or repeal is ex-
pressed in terms of an amendment to, or re-
peal of, a section or other provision, the ref-
erence shall be considered to be made to a
section or other provision of the Internal
Revenue Code of 1986.

(c) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; amendment of 1986 Code;
table of contents.
TITLE I—SIMPLIFICATION OF
NONDISCRIMINATION PROVISIONS

Sec. 101. Definition of highly compensated
employees; repeal of family ag-
gregation.

Sec. 102. Definition of compensation for sec-
tion 415 purposes.

Sec. 103. Modification of additional partici-
pation requirements.

Sec. 104. Nondiscrimination rules for quali-
fied cash or deferred arrange-
ments and matching contribu-
tions.

TITLE II—SIMPLIFIED DISTRIBUTION
RULES

Sec. 201. Repeal of 5-year income averaging
for lump-sum distributions.

Sec. 202. Repeal of $5,000 exclusion of em-
ployees’ death benefits.

Sec. 203. Simplified method for taxing annu-
ity distributions under certain
employer plans.

Sec. 204. Required distributions.

TITLE III—TARGETED ACCESS TO PEN-

SION PLANS FOR SMALL EMPLOYERS

Sec. 301. Credit for pension plan start-up
costs of small employers.

Sec. 302. Modifications of simplified em-
ployee pensions.

Sec. 303. Exemption from top-heavy plan re-
quirements.
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Sec. 304. Tax-exempt organizations eligible
under section 401(k).
Sec. 305. Regulatory treatment of small em-
ployers.
TITLE IV—PAPERWORK REDUCTION

Sec. 401. Repeal of combined section 415

limit.

Sec. 402. Duties of sponsors of certain proto-
type plans.

TITLE V—MISCELLANEOUS
SIMPLIFICATION

Sec. 501. Treatment of leased employees.

Sec. 502. Plans covering self-employed indi-
viduals.

Sec. 503. Elimination of special vesting rule
for multiemployer plans.

Sec. 504. Full-funding limitation of multi-
employer plans.

Sec. 505. Alternative full-funding limitation.

Sec. 506. Affiliated employers.

Sec. 507. Treatment of governmental plans
under section 415.

Sec. 508. Treatment of deferred compensa-
tion plans of State and local
governments and tax-exempt
organizations.

Sec. 509. Contributions on behalf of disabled
employees.

Sec. 510. Distributions under rural coopera-
tive plans.

Sec. 511. Special rules for plans covering pi-
lots.

Sec. 512. Tenured faculty.

Sec. 513. Uniform retirement age.

Sec. 514. Uniform penalty provisions to
apply to certain pension report-
ing requirements.

Sec. 515. National Commission on Private
Pension Plans.

Sec. 516. Date for adoption of plan amend-

ments.

TITLE I—SIMPLIFICATION OF
NONDISCRIMINATION PROVISIONS
SEC. 101. DEFINITION OF HIGHLY COMPENSATED
EMPLOYEES; REPEAL OF FAMILY AG-

GREGATION.

(a) IN GENERAL.—Paragraph (1) of section
414(q) (defining highly compensated em-
ployee) is amended to read as follows:

‘(1) IN GENERAL.—The term ‘highly com-
pensated employee’ means any employee
who—

‘“(A) was a b-percent owner at any time
during the year or the preceding year,

‘(B) had compensation for the preceding
year from the employer in excess of $80,000,
or

“(C) was the most highly compensated offi-
cer of the employer for the preceding year.

The Secretary shall adjust the $80,000
amount under subparagraph (B) at the same
time and in the same manner as under sec-
tion 415(d), except that the base period shall
be the calendar quarter beginning October 1,
1995.”

(b) SPECIAL RULE WHERE NO EMPLOYEE HAS
COMPENSATION OVER SPECIFIED AMOUNT.—
Paragraph (2) of section 414(q) is amended to
read as follows:

‘‘(2) SPECIAL RULE IF NO EMPLOYEE HAS COM-
PENSATION OVER SPECIFIED AMOUNT.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), if a defined benefit plan or
a defined contribution plan meets the re-
quirements of sections 401(a)(4) and 410(b)
with respect to the availability of contribu-
tions, benefits, and other plan features, then
for all other purposes, subparagraphs (A) and
(C) of paragraph (1) shall not apply to such
plan.

‘(B) EXCEPTION.—Subparagraph (A) shall
not apply to a plan to the extent provided in
regulations that are prescribed by the Sec-
retary to prevent the evasion of the purposes
of this paragraph.”’

(¢c) REPEAL OF
RULES.—

FAMILY AGGREGATION
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(1) IN GENERAL.—Paragraph (6) of section
414(q) is hereby repealed.

(2) COMPENSATION LIMIT.—Paragraph (17)(A)
of section 401(a) is amended by striking the
last sentence.

(3) DEDUCTION.—Subsection (1) of section
404 is amended by striking the last sentence.

(d) CONFORMING AMENDMENTS.—

(1) Paragraphs (4), (56), (8), and (12) of sec-
tion 414(q) are hereby repealed.

(2)(A) Section 414(r) is amended by adding
at the end the following new paragraph:

‘(9) EXCLUDED EMPLOYEES.—For purposes
of this subsection, the following employees
shall be excluded:

‘“(A) Employees who have not completed 6
months of service.

‘“(B) Employees who normally work less
than 17% hours per week.

“(C) Employees who normally work not
more than 6 months during any year.

‘(D) Employees who have not attained the
age of 21.

““(E) Except to the extent provided in regu-
lations, employees who are included in a unit
of employees covered by an agreement which
the Secretary of Labor finds to be a collec-
tive bargaining agreement between employee
representatives and the employer.

Except as provided by the Secretary, the em-
ployer may elect to apply subparagraph (A),
(B), (C), or (D) by substituting a shorter pe-
riod of service, smaller number of hours or
months, or lower age for the period of serv-
ice, number of hours or months, or age (as
the case may be) specified in such subpara-
graph.”

(B) Subparagraph (A) of section 414(r)(2) is
amended by striking ‘‘subsection (q)(8)”’ and
inserting ‘‘paragraph (9)”.

(3) Section 1114(c)(4) of the Tax Reform Act
of 1986 is amended by adding at the end the
following new sentence: ‘“‘Any reference in
this paragraph to section 414(q) shall be
treated as a reference to such section as in
effect before the Pension Simplification Act
of 1995.”

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to years
beginning after December 31, 1995, except
that in determining whether an employee is
a highly compensated employee for years be-
ginning in 1996, such amendments shall be
treated as having been in effect for years be-
ginning in 1995.

SEC. 102. DEFINITION OF COMPENSATION FOR
SECTION 415 PURPOSES.

(a) GENERAL RULE.—Section 415(c)(3) (de-
fining participant’s compensation) is amend-
ed by adding at the end the following new
subparagraph:

‘(D) CERTAIN DEFERRALS INCLUDED.—For
purposes of this section, the terms ‘com-
pensation’ and ‘earned income’ shall in-
clude—

“(1) any elective deferral (as defined in sec-
tion 402(g)(3)), and

‘“(ii) any amount which is contributed by
the employer of the election of the employee
and which is not includible in the gross in-
come of the employee under section 125 or
457.7

(b) CONFORMING AMENDMENTS.—

(1) Section 414(q)(7) is amended to read as
follows:

‘“(7) COMPENSATION.—For purposes of this
subsection, the term ‘compensation’ has the
meaning given such term by section
415(c)(3).”

(2) Section 414(s)(2) is amended by inserting
‘“not” after ‘‘elect’” in the text and heading
thereof.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.
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SEC. 103. MODIFICATION OF ADDITIONAL PAR-
TICIPATION REQUIREMENTS.

(a) GENERAL RULE.—Section 401(a)(26)(A)
(relating to additional participation require-
ments) is amended to read as follows:

‘““(A) IN GENERAL.—In the case of a trust
which is a part of a defined benefit plan, such
trust shall not constitute a qualified trust
under this subsection unless on each day of
the plan year such trust benefits at least the
lesser of—

‘(i) 50 employees of the employer, or

‘“(ii) the greater of—

‘() 40 percent of all employees of the em-
ployer, or

‘“(I1) 2 employees (or if there is only 1 em-
ployee, such employee).”

(b) SEPARATE LINE OF BUSINESS TEST.—Sec-
tion 401(a)(26)(G) (relating to separate line of
business) is amended by striking ‘‘paragraph
(7 and inserting ‘‘paragraph (2)(A) or (7).

(c) EFFECTIVE DATE.—The amendment
made by this section shall apply to years
beginning after December 31, 1995.

SEC. 104. NONDISCRIMINATION RULES FOR
QUALIFIED CASH OR DEFERRED AR-
RANGEMENTS AND MATCHING CON-
TRIBUTIONS.

(a) ALTERNATIVE METHODS OF SATISFYING
SECTION 401(k) NONDISCRIMINATION TESTS.—
Section 401(k) (relating to cash or deferred
arrangements) is amended by adding at the
end the following new paragraph:

‘(11) ALTERNATIVE METHODS OF MEETING
NONDISCRIMINATION REQUIREMENTS.—

‘““(A) IN GENERAL.—A cash or deferred ar-
rangement shall be treated as meeting the
requirements of paragraph (3)(A)(ii) if such
arrangement—

‘(i) meets the contribution requirements
of subparagraph (B) or (C), and

‘‘(ii) meets the notice requirements of sub-
paragraph (D).

“(B) MATCHING CONTRIBUTIONS.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met if, under the arrange-
ment, the employer makes matching con-
tributions on behalf of each employee who is
not a highly compensated employee in an
amount equal to—

‘() 100 percent of the elective contribu-
tions of the employee to the extent such
elective contributions do not exceed 3 per-
cent of the employee’s compensation, and

“(IT) 50 percent of the elective contribu-
tions of the employee to the extent that such
elective contributions exceed 3 percent but
do not exceed 5 percent of the employee’s
compensation.

‘(i) RATE FOR HIGHLY COMPENSATED EM-
PLOYEES.—The requirements of this subpara-
graph are not met if, under the arrangement,
the matching contribution with respect to
any elective contribution of a highly com-
pensated employee at any level of compensa-
tion is greater than that with respect to an
employee who is not a highly compensated
employee.

“(iii) ALTERNATIVE PLAN DESIGNS.—If the
matching contribution with respect to any
elective contribution at any specific level of
compensation is not equal to the percentage
required under clause (i), an arrangement
shall not be treated as failing to meet the re-
quirements of clause (i) if—

““(I) the level of an employer’s matching
contribution does not increase as an employ-
ee’s elective contributions increase, and

“(IT) the aggregate amount of matching
contributions with respect to elective con-
tributions not in excess of such level of com-
pensation is at least equal to the amount of
matching contributions which would be
made if matching contributions were made
on the basis of the percentages described in
clause (i).

¢(C) NONELECTIVE CONTRIBUTIONS.—The re-
quirements of this subparagraph are met if,
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under the arrangement, the employer is re-
quired, without regard to whether the em-
ployee makes an elective contribution or
employee contribution, to make a contribu-
tion to a defined contribution plan on behalf
of each employee who is not a highly com-
pensated employee and who is eligible to
participate in the arrangement in an amount
equal to at least 3 percent of the employee’s
compensation.

‘(D) NOTICE REQUIREMENT.—AnN arrange-
ment meets the requirements of this para-
graph if, under the arrangement, each em-
ployee eligible to participate is, within a
reasonable period before any year, given
written notice of the employee’s rights and
obligations under the arrangement which—

‘(i) is sufficiently accurate and com-
prehensive to appraise the employee of such
rights and obligations, and

‘“(ii) is written in a manner calculated to
be understood by the average employee eligi-
ble to participate.

“(E) OTHER REQUIREMENTS.—

‘(i) WITHDRAWAL AND VESTING RESTRIC-
TIONS.—An arrangement shall not be treated
as meeting the requirements of subparagraph
(B) or (C) unless the requirements of sub-
paragraphs (B) and (C) of paragraph (2) are
met with respect to all employer contribu-
tions (including matching contributions).

‘(i) SOCIAL SECURITY AND SIMILAR CON-
TRIBUTIONS NOT TAKEN INTO ACCOUNT.—AnN ar-
rangement shall not be treated as meeting
the requirements of subparagraph (B) or (C)
unless such requirements are met without
regard to subsection (1), and, for purposes of
subsection (1), employer contributions under
subparagraph (B) or (C) shall not be taken
into account.

‘“(F) OTHER PLANS.—An arrangement shall
be treated as meeting the requirements
under subparagraph (A)@i) if any other plan
maintained by the employer meets such re-
quirements with respect to employees eligi-
ble under the arrangement.”’

(b) ALTERNATIVE METHODS OF SATISFYING
SECTION 401(m) NONDISCRIMINATION TESTS.—
Section 401(m) (relating to nondiscrimina-
tion test for matching contributions and em-
ployee contributions) is amended by redesig-
nating paragraph (10) as paragraph (11) and
by adding after paragraph (9) the following
new paragraph:

‘(10) ALTERNATIVE METHOD OF SATISFYING
TESTS.—

‘““(A) IN GENERAL.—A defined contribution
plan shall be treated as meeting the require-
ments of paragraph (2) with respect to
matching contributions if the plan—

‘(i) meets the contribution requirements
of subparagraph (B) or (C) of subsection
(k)(11),

‘“(ii) meets the notice requirements of sub-
section (k)(11)(D), and

‘‘(iii) meets the requirements of subpara-
graph (B).

‘“(B) LIMITATION ON MATCHING CONTRIBU-
TIONS.—The requirements of this subpara-
graph are met if—

‘(i) matching contributions on behalf of
any employee may not be made with respect
to an employee’s contributions or elective
deferrals in excess of 6 percent of the em-
ployee’s compensation,

‘“(ii) the level of an employer’s matching
contribution does not increase as an employ-
ee’s contributions or elective deferrals in-
crease, and

‘“(iii) the matching contribution with re-
spect to any highly compensated employee
at a specific level of compensation is not
greater than that with respect to an em-
ployee who is not a highly compensated em-
ployee.”’

(¢) YEAR FOR COMPUTING NONHIGHLY COM-
PENSATED EMPLOYEE PERCENTAGE.—
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(1) CASH OR DEFERRED ARRANGEMENTS.—
Clause (ii) of section 401(k)(3)(A) is amend-
ed—

(A) by striking ‘‘such year’ and inserting
‘‘the plan year’’, and

(B) by striking ‘‘for such plan year’ and
inserting ‘‘the preceding plan year’.

(2) MATCHING AND EMPLOYEE CONTRIBU-
TIONS.—Section 401(m)(2)(A) is amended—

(A) by inserting ‘‘for such plan year’ after
““highly compensated employee’’, and

(B) by inserting ‘‘for the preceding plan
year” after ‘‘eligible employees’ each place
it appears in clause (i) and clause (ii).

(d) SPECIAL RULE FOR DETERMINING AVER-
AGE DEFERRAL PERCENTAGE FOR FIRST PLAN
YEAR, ETC.—

(1) Paragraph (3) of section 401(k) is amend-
ed by adding at the end the following new
subparagraph:

‘‘(E) For purposes of this paragraph, in the
case of the first plan year of any plan, the
amount taken into account as the actual de-
ferral percentage of nonhighly compensated
employees for the preceding plan year shall
be—

‘(i) 8 percent, or

‘“(ii) if the employer makes an election
under this subclause, the actual deferral per-
centage of nonhighly compensated employ-
ees determined for such first plan year.”

(2) Paragraph (3) of section 401(m) is
amended by adding at the end thereof the
following: ‘‘Rules similar to the rules of sub-
section (k)(3)(E) shall apply for purposes of
this subsection.”

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

TITLE II—SIMPLIFIED DISTRIBUTION

RULES
SEC. 201. REPEAL OF 5-YEAR INCOME AVERAGING
FOR LUMP-SUM DISTRIBUTIONS.

(a) IN GENERAL.—Subsection (d) of section
402 (relating to taxability of beneficiary of
employees’ trust) is amended to read as fol-
lows:

“(d) TAXABILITY OF BENEFICIARY OF CER-
TAIN FOREIGN SITUS TRUSTS.—For purposes
of subsections (a), (b), and (c), a stock bonus,
pension, or profit-sharing trust which would
qualify for exemption from tax under section
501(a) except for the fact that it is a trust
created or organized outside the TUnited
States shall be treated as if it were a trust
exempt from tax under section 501(a).”’

(b) CONFORMING AMENDMENTS.—

(1) Subparagraph (D) of section 402(e)(4)
(relating to other rules applicable to exempt
trusts) is amended to read as follows:

‘(D) LUMP-SUM DISTRIBUTION.—For pur-
poses of this paragraph—

‘(i) IN GENERAL.—The term ‘lump sum dis-
tribution’ means the distribution or pay-
ment within one taxable year of the recipi-
ent of the balance to the credit of an em-
ployee which becomes payable to the recipi-
ent—

‘() on account of the employee’s death,

‘(II) after the employee attains age 59%%,

‘“(IIT) on account of the employee’s separa-
tion from service, or

‘(IV) after the employee has become dis-
abled (within the meaning of section
72(m)(7)),
from a trust which forms a part of a plan de-
scribed in section 401(a) and which is exempt
from tax under section 501 or from a plan de-
scribed in section 403(a). Subclause (III) of
this clause shall be applied only with respect
to an individual who is an employee without
regard to section 401(c)(1), and subclause (IV)
shall be applied only with respect to an em-
ployee within the meaning of section
401(c)(1). For purposes of this clause, a dis-
tribution to two or more trusts shall be
treated as a distribution to one recipient.
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For purposes of this paragraph, the balance
to the credit of the employee does not in-
clude the accumulated deductible employee
contributions under the plan (within the
meaning of section 72(0)(5)).

“(i1) AGGREGATION OF CERTAIN TRUSTS AND
PLANS.—For purposes of determining the bal-
ance to the credit of an employee under
clause (1)—

‘(D all trusts which are part of a plan shall
be treated as a single trust, all pension plans
maintained by the employer shall be treated
as a single plan, all profit-sharing plans
maintained by the employer shall be treated
as a single plan, and all stock bonus plans
maintained by the employer shall be treated
as a single plan, and

“(IT) trusts which are not qualified trusts
under section 401(a) and annuity contracts
which do not satisfy the requirements of sec-
tion 404(a)(2) shall not be taken into account.

“(iii) COMMUNITY PROPERTY LAWS.—The
provisions of this paragraph shall be applied
without regard to community property laws.

“(iv) AMOUNTS SUBJECT TO PENALTY.—This
paragraph shall not apply to amounts de-
scribed in subparagraph (A) of section
72(m)(5) to the extent that section 72(m)(5)
applies to such amounts.

‘(v) BALANCE TO CREDIT OF EMPLOYEE NOT
TO INCLUDE AMOUNTS PAYABLE UNDER QUALI-
FIED DOMESTIC RELATIONS ORDER.—For pur-
poses of this paragraph, the balance to the
credit of an employee shall not include any
amount payable to an alternate payee under
a qualified domestic relations order (within
the meaning of section 414(p)).

“(vi) TRANSFERS TO COST-OF-LIVING AR-
RANGEMENT NOT TREATED AS DISTRIBUTION.—
For purposes of this paragraph, the balance
to the credit of an employee under a defined
contribution plan shall not include any
amount transferred from such defined con-
tribution plan to a qualified cost-of-living
arrangement (within the meaning of section
415(k)(2)) under a defined benefit plan.

¢(vii) LUMP-SUM DISTRIBUTIONS OF ALTER-
NATE PAYEES.—If any distribution or pay-
ment of the balance to the credit of an em-
ployee would be treated as a lump-sum dis-
tribution, then, for purposes of this para-
graph, the payment under a qualified domes-
tic relations order (within the meaning of
section 414(p)) of the balance to the credit of
an alternate payee who is the spouse or
former spouse of the employee shall be treat-
ed as a lump-sum distribution. For purposes
of this clause, the balance to the credit of
the alternate payee shall not include any
amount payable to the employee.”’

(2) Section 402(c) (relating to rules applica-
ble to rollovers from exempt trusts) is
amended by striking paragraph (10).

(3) Paragraph (1) of section 55(c) (defining
regular tax) is amended by striking ‘‘shall
not include any tax imposed by section 402(d)
and”.

(4) Paragraph (8) of section 62(a) (relating
to certain portion of lump-sum distributions
from pension plans taxed under section
402(d)) is hereby repealed.

(5) Section 401(a)(28)(B) (relating to coordi-
nation with distribution rules) is amended
by striking clause (V).

(6) Subparagraph (B)(ii) of section
401(k)(10) (relating to distributions that
must be lump-sum distributions) is amended
to read as follows:

‘(i) LUMP-SUM DISTRIBUTION.—For pur-
poses of this subparagraph, the term ‘lump-
sum distribution’ means any distribution of
the balance to the credit of an employee im-
mediately before the distribution.”

(7) Section 406(c) (relating to termination
of status as deemed employee not to be
treated as separation from service for pur-
poses of limitation of tax) is hereby repealed.
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(8) Section 407(c) (relating to termination
of status as deemed employee not to be
treated as separation from service for pur-
poses of limitation of tax) is hereby repealed.

(9) Section 691(c) (relating to deduction for
estate tax) is amended by striking paragraph
(5).

(10) Paragraph (1) of section 871(b) (relating
to imposition of tax) is amended by striking
“‘section 1, 55, or 402(d)(1)” and inserting
‘“section 1 or 55",

(11) Subsection (b) of section 877 (relating
to alternative tax) is amended by striking
“section 1, 55, or 402(d)(1)” and inserting
‘‘section 1 or 55”°.

(12) Section 4980A(c)(4) is amended—

(A) by striking ‘‘to which an election under
section 402(d)(4)(B) applies’” and inserting
‘“‘(as defined in section 402(e)(4)(D)) with re-
spect to which the individual elects to have
this paragraph apply’’,

(B) by adding at the end the following new
flush sentence:

“An individual may elect to have this para-
graph apply to only one lump-sum distribu-
tion.”, and

(C) by striking the heading and inserting:

‘“(4) SPECIAL ONE-TIME ELECTION.—".

(13) Section 402(e) is amended by striking
paragraph (5).

(¢c) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall apply to taxable years be-
ginning after December 31, 1995.

(2) RETENTION OF CERTAIN TRANSITION
RULES.—Notwithstanding any other provi-
sion of this section, the amendments made
by this section shall not apply to any dis-
tribution for which the taxpayer elects the
benefits of section 1122 (h)(3) or (h)(5) of the
Tax Reform Act of 1986. For purposes of the
preceding sentence, the rules of sections
402(c)(10) and 402(d) of the Internal Revenue
Code of 1986 (as in effect before the amend-
ments made by this Act) shall apply.

SEC. 202. REPEAL OF $5,000 EXCLUSION OF EM-
PLOYEES’ DEATH BENEFITS.

(a) IN GENERAL.—Subsection (b) of section
101 is hereby repealed.

(b) CONFORMING AMENDMENT.—Subsection
(c) of section 101 is amended by striking
‘“‘subsection (a) or (b)” and inserting ‘‘sub-
section (a)’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1995.

SEC. 203. SIMPLIFIED METHOD FOR TAXING AN-
NUITY DISTRIBUTIONS UNDER CER-
TAIN EMPLOYER PLANS.

(a) GENERAL RULE.—Subsection (d) of sec-
tion 72 (relating to annuities; certain pro-
ceeds of endowment and life insurance con-
tracts) is amended to read as follows:

‘(d) SPECIAL RULES FOR QUALIFIED EM-
PLOYER RETIREMENT PLANS.—

(1) SIMPLIFIED METHOD OF TAXING ANNUITY
PAYMENTS.—

‘““(A) IN GENERAL.—In the case of any
amount received as an annuity under a
qualified employer retirement plan—

‘(i) subsection (b) shall not apply, and

‘“(ii) the investment in the contract shall
be recovered as provided in this paragraph.

‘(B) METHOD OF RECOVERING INVESTMENT IN
CONTRACT.—

‘(i) IN GENERAL.—Gross income shall not
include so much of any monthly annuity
payment under a qualified employer retire-
ment plan as does not exceed the amount ob-
tained by dividing—

‘(I) the investment in the contract (as of
the annuity starting date), by

‘(IT) the number of anticipated payments
determined under the table contained in
clause (iii) (or, in the case of a contract to
which subsection (¢)(3)(B) applies, the num-
ber of monthly annuity payments under such
contract).
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“(ii) CERTAIN RULES MADE APPLICABLE.—
Rules similar to the rules of paragraphs (2)
and (3) of subsection (b) shall apply for pur-
poses of this paragraph.

““(iii) NUMBER OF ANTICIPATED PAYMENTS.—
“If the age of the pri- The number of

mary annuitant on anticipated

the annunity start- payments is:
ing date is:

Not more than 55 ................... 300
More than 55 but not more

than 60 ......c..ccoeveenviinniiniennns 260
More than 60 but not more

than 65 ......ccovevviiiiiiniiiniennn. 240
More than 65 but not more

than 70 ......cooveeviiiiiiiniineennns 170
More than 70 .......ccccoeevvenvenninns 120

¢“(C) ADJUSTMENT FOR REFUND FEATURE NOT
APPLICABLE.—For purposes of this paragraph,
investment in the contract shall be deter-
mined under subsection (¢)(1) without regard
to subsection (c)(2).

‘(D) SPECIAL RULE WHERE LUMP SUM PAID IN
CONNECTION WITH COMMENCEMENT OF ANNUITY
PAYMENTS.—If, in connection with the com-
mencement of annuity payments under any
qualified employer retirement plan, the tax-
payer receives a lump sum payment—

‘“(i) such payment shall be taxable under
subsection (e) as if received before the annu-
ity starting date, and

‘“(ii) the investment in the contract for
purposes of this paragraph shall be deter-
mined as if such payment had been so re-
ceived.

‘“(E) EXCEPTION.—This paragraph shall not
apply in any case where the primary annu-
itant has attained age 75 on the annuity
starting date unless there are fewer than 5
yvears of guaranteed payments under the an-
nuity.

“(F) ADJUSTMENT WHERE ANNUITY PAY-
MENTS NOT ON MONTHLY BASIS.—In any case
where the annuity payments are not made
on a monthly basis, appropriate adjustments
in the application of this paragraph shall be
made to take into account the period on the
basis of which such payments are made.

‘“(G) QUALIFIED EMPLOYER RETIREMENT
PLAN.—For purposes of this paragraph, the
term ‘qualified employer retirement plan’
means any plan or contract described in
paragraph (1), (2), or (3) of section 4974(c).

¢(2) TREATMENT OF EMPLOYEE CONTRIBU-
TIONS UNDER DEFINED CONTRIBUTION PLANS.—
For purposes of this section, employee con-
tributions (and any income allocable there-
to) under a defined contribution plan may be
treated as a separate contract.”

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply in cases
where the annuity starting date is after De-
cember 31, 1995.

SEC. 204. REQUIRED DISTRIBUTIONS.

(a) IN GENERAL.—Section 401(a)(9)(C) (de-
fining required beginning date) is amended
to read as follows:

“(C) REQUIRED BEGINNING DATE.—For pur-
poses of this paragraph—

‘(i) IN GENERAL.—The term ‘required be-
ginning date’ means April 1 of the calendar
yvear following the later of—

‘“(I) the calendar year in which the em-
ployee attains age 70%, or

‘“(IT) the calendar year in which the em-
ployee retires.

‘“(ii) EXCEPTION.—Subclause (II) of clause
(i) shall not apply—

‘“(I) except as provided in section 409(d), in
the case of an employee who is a 5-percent
owner (as defined in section 416) with respect
to the plan year ending in the calendar year
in which the employee attains age 70%, or

“(IT) for purposes of section 408 (a)(6) or
0)(3).

¢‘(iii) ACTUARIAL ADJUSTMENT.—In the case
of an employee to whom clause (i)(II) applies
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who retires in a calendar year after the cal-
endar year in which the employee attains
age T0%, the employee’s accrued benefit shall
be actuarially increased to take into account
the period after age T70% in which the em-
ployee was not receiving any benefits under
the plan.

“(iv) EXCEPTION FOR GOVERNMENTAL AND
CHURCH PLANS.—Clauses (ii) and (iii) shall
not apply in the case of a governmental plan
or church plan. For purposes of this clause,
the term ‘church plan’ means a plan main-
tained by a church for church employees,
and the term ‘church’ means any church (as
defined in section 3121(w)(3)(A)) or qualified
church-controlled organization (as defined in
section 3121(w)(3)(B)).”

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to years
beginning after December 31, 1995.

TITLE III—-TARGETED ACCESS TO
PENSION PLANS FOR SMALL EMPLOYERS

SEC. 301. CREDIT FOR PENSION PLAN START-UP
COSTS OF SMALL EMPLOYERS.

(a) ALLOWANCE OF CREDIT.—Section 38(b)
(defining current year business credit) is
amended by striking ‘‘plus’” at the end of
paragraph (10), by striking the period at the
end of paragraph (11) and inserting °‘, plus”’,
and by adding at the end the following new
paragraph:

‘“(12) the small employer pension plan
start-up cost credit.”

(b) SMALL EMPLOYER PENSION PLAN START-
UP CoOST CREDIT.—Subpart D of part IV of
subchapter A of chapter 1 (relating to busi-
ness related credits) is amended by adding at
the end the following new section:
“SEC. 45C. SMALL EMPLOYER PENSION

START-UP COST CREDIT.

‘‘(a) AMOUNT OF CREDIT.—For purposes of
section 38—

‘(1) IN GENERAL.—The small employer pen-
sion plan start-up cost credit for any taxable
year is an amount equal to the qualified
start-up costs of an eligible employer in es-
tablishing a qualified pension plan.

‘“(2) AGGREGATE LIMITATION.—The amount
of the credit under paragraph (1) for any tax-
able year shall not exceed $1,000, reduced by
the aggregate amount determined under this
section for all preceding taxable years of the
taxpayer.

““(b) QUALIFIED START-UP COSTS; QUALIFIED
PENSION PLAN.—For purposes of this sec-
tion—

‘(1) QUALIFIED START-UP COSTS.—The term
‘qualified start-up costs’ means any ordinary
and necessary expenses of an eligible em-
ployer which—

‘““(A) are paid or incurred in connection
with the establishment of a qualified pension
plan, and

‘(B) are of a nonrecurring nature.

‘(2) QUALIFIED PENSION PLAN.—The term
‘qualified pension plan’ means—

‘““(A) a plan described in section 401(a)
which includes a trust exempt from tax
under section 501(a), or

‘“(B) a simplified employee pension (as de-
fined in section 408(k)).

‘‘(c) ELIGIBLE EMPLOYER.—For purposes of
this section—

‘(1) IN GENERAL.—The term ‘eligible em-
ployer’ means an employer which—

‘““(A) had an average daily number of em-
ployees during the preceding taxable year
not in excess of 50, and

‘(B) did not make any contributions on be-
half of any employee to a qualified pension
plan during the 2 taxable years immediately
preceding the taxable year.

*“(2) PROFESSIONAL SERVICE EMPLOYERS EX-
CLUDED.—Such term shall not include an em-
ployer substantially all of the activities of

PLAN
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which involve the performance of services in
the fields of health, law, engineering, archi-
tecture, accounting, actuarial science, per-
forming arts, or consulting.

‘“(d) SPECIAL RULES.—For purposes of this
section—

‘(1 AGGREGATION RULES.—AIll persons
treated as a single employer under sub-
section (a) or (b) of section 52 or subsection
(n) or (o) of section 414 shall be treated as
one person.

¢“(2) DISALLOWANCE OF DEDUCTION.—No de-
duction shall be allowable under this chapter
for any qualified start-up costs for which a
credit is allowable under subsection (a).”’

(¢) CONFORMING AMENDMENTS.—

(1) Section 39(d) is amended by adding at
the end the following new paragraph:

“(7) NO CARRYBACK OF PENSION CREDIT.—NoO
portion of the unused business credit for any
taxable year which is attributable to the
small employer pension plan start-up cost
credit determined under section 45C may be
carried back to a taxable year ending before
the date of the enactment of section 45C.”

(2) The table of sections for subpart D of
part IV of subchapter A of chapter 1 is
amended by adding at the end the following
new item:

‘“Sec. 45C. Small employer pension plan
start-up cost credit.”

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to costs in-
curred after the date of the enactment of
this Act in taxable years ending after such
date.

SEC. 302. MODIFICATIONS OF
PLOYEE PENSIONS.

(a) INCREASE IN NUMBER OF ALLOWABLE
PARTICIPANTS FOR SALARY REDUCTION AR-
RANGEMENTS.—Section 408(k)(6)(B) is amend-
ed by striking ‘25’ each place it appears in
the text and heading thereof and inserting
€100°.

(b) REPEAL OF PARTICIPATION
MENT.—

(1) IN GENERAL.—Section 408(k)(6)(A) is
amended by striking clause (ii) and by redes-
ignating clauses (iii) and (iv) as clauses (ii)
and (iii), respectively.

(2) CONFORMING AMENDMENTS.—Clause (ii)
of section 408(k)(6)(C) and clause (ii) of sec-
tion 408(k)(6)(F) are each amended by strik-
ing ‘‘subparagraph (A)(iii)” and inserting
‘“‘subparagraph (A)(ii)”.

(c) ALTERNATIVE TEST.—Clause (ii) of sec-
tion 408(k)(6)(A), as redesignated by sub-
section (b)(1), is amended by adding at the
end the following new flush sentence:

“The requirements of the preceding sentence
are met if the employer makes contributions
to the simplified employee pension meeting
the requirements of sections 401(k)(11) (B) or
(C), 401(k)(11)(D), and 401(m)(10)(B).”

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 303. EXEMPTION FROM TOP-HEAVY PLAN
REQUIREMENTS.

(a) EXEMPTION FROM TOP-HEAVY PLAN RE-
QUIREMENTS.—Section 416(g) (defining top-
heavy plans) is amended by adding at the end
the following new paragraph:

‘(3) EXEMPTION FOR CERTAIN PLANS.—A
plan shall not be treated as a top-heavy plan
if, for such plan year, the employer has no
highly compensated employees (as defined in
section 414(q)) by reason of section 414(q)(2).”

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 304. TAX-EXEMPT ORGANIZATIONS ELIGIBLE
UNDER SECTION 401(k).

(a) GENERAL RULE.—Clause (ii) of section
401(k)(4)(B) is amended to read as follows:

‘(i) any organization described in section
501(c)(3) which is exempt from tax under sec-
tion 501(a).”

SIMPLIFIED EM-
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(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to plan
yvears beginning after December 31, 1995, but
shall not apply to any cash or deferred ar-
rangement to which clause (i) of section
1116(£)(2)(B) of the Tax Reform Act of 1986 ap-
plies.

SEC. 305. REGULATORY TREATMENT OF SMALL
EMPLOYERS.

(a) IN GENERAL.—Section 7805(f) (relating
to review of impact of regulations on small
business) is amended by adding at the end
the following new subparagraph:

‘(4) SPECIAL RULE FOR PENSION REGULA-
TIONS.—

‘‘(A) IN GENERAL.—AnNYy regulation proposed
to be issued by the Secretary which relates
to qualified pension plans shall not take ef-
fect unless the Secretary includes provisions
to address any special needs of the small em-
ployers.

“(B) QUALIFIED PENSION PLAN.—For pur-
poses of this paragraph, the term ‘qualified
pension plan’ means—

‘(i) any plan which includes a trust de-
scribed in section 401(a) which is exempt
from tax under section 501(a), or

‘“(ii) any simplified employee pension (as
defined in section 408(k)).”

(b) EFFECTIVE DATE.—The amendment
made by this section shall apply to regula-
tions issued after the date of the enactment
of this Act.

TITLE IV—PAPERWORK REDUCTION
SEC. 401. REPEAL OF COMBINED SECTION 415
LIMIT.

(a) IN GENERAL.—Section 415(e) (relating to
limitation in case of defined benefit plan and
defined contribution plan for same em-
ployee) is hereby repealed.

(b) CONFORMING AMENDMENTS.—

(1) Subparagraph (B) of section 415(b)(5) is
amended by striking ‘‘and subsection (e)”.

(2) Section 415(f)(1) is amended by striking
‘“, (c), and (e)” and inserting ‘‘and (c)”’.

(3) Section 415(g) is amended by striking
‘“‘subsections (e) and (f)”’ and inserting ‘‘sub-
section (f)”.

(4) Section 415(k)(2)(A) is amended—

(A) by striking clause (i) and inserting:

‘(i) any contribution made directly by an
employee under such arrangement shall not
be treated as an annual addition for purposes
of subsection (¢), and”’, and

(B) by striking ‘‘subsections (¢) and (e)”’ in
clause (ii) and inserting ‘‘subsection (c)”’.

(5) Section 416(h) is hereby repealed.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 402. DUTIES OF SPONSORS OF CERTAIN
PROTOTYPE PLANS.

(a) IN GENERAL.—The Secretary of the
Treasury may, as a condition of sponsorship,
prescribe rules defining the duties and re-
sponsibilities of sponsors of master and pro-
totype plans, regional prototype plans, and
other Internal Revenue Service preapproved
plans.

(b) DUTIES RELATING TO PLAN AMENDMENT,
NOTIFICATION OF ADOPTERS, AND PLAN ADMIN-
ISTRATION.—The duties and responsibilities
referred to in subsection (a) may include—

(1) the maintenance of lists of persons
adopting the sponsor’s plans, including the
updating of such lists not less frequently
than annually,

(2) the furnishing of notices at least annu-
ally to such persons and to the Secretary or
the Secretary’s delegate, in such form and at
such time as the Secretary shall prescribe,

(3) duties relating to administrative serv-
ices to such persons in the operation of their
plans, and

(4) other duties that the Secretary con-
siders necessary to ensure that—

(A) the master and prototype, regional pro-
totype, and other preapproved plans of

S9521

adopting employers are timely amended to
meet the requirements of the Internal Rev-
enue Code of 1986 or of any rule or regulation
of the Secretary, and

(B) adopting employers receive timely no-
tification of amendments and other actions
taken by sponsors with respect to their
plans.

TITLE V—-MISCELLANEOUS
SIMPLIFICATION
SEC. 501. TREATMENT OF LEASED EMPLOYEES.

(a) GENERAL RULE.—Subparagraph (C) of
section 414(n)(2) (defining leased employee) is
amended to read as follows:

‘“(C) such services are performed under sig-
nificant direction or control by the recipi-
ent.”

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall apply to years
beginning after December 31, 1995, but shall
not apply to any relationship determined
under an Internal Revenue Service ruling
issued before the date of the enactment of
this Act pursuant to section 414(n)(2)(C) of
the Internal Revenue Code of 1986 (as in ef-
fect on the day before such date) not to in-
volve a leased employee.

SEC. 502. PLANS COVERING SELF-EMPLOYED IN-
DIVIDUALS.

(a) AGGREGATION RULES.—Section 401(d)
(relating to additional requirements for
qualification of trusts and plans benefiting
owner-employees) is amended to read as fol-
lows:

‘(d) CONTRIBUTION LIMIT ON OWNER-EM-
PLOYEES.—A trust forming part of a pension
or profit-sharing plan which provides con-
tributions or benefits for employees some or
all of whom are owner-employees shall con-
stitute a qualified trust under this section
only if, in addition to meeting the require-
ments of subsection (a), the plan provides
that contributions on behalf of any owner-
employee may be made only with respect to
the earned income of such owner-employee
which is derived from the trade or business
with respect to which such plan is estab-
lished.”

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 503. ELIMINATION OF SPECIAL VESTING
RULE FOR MULTIEMPLOYER PLANS.

(a) IN GENERAL.—Paragraph (2) of section
411(a) (relating to minimum vesting stand-
ards) is amended—

(1) by striking ‘‘subparagraph (A), (B), or
(C)”” and inserting ‘‘subparagraph (A) or (B)”’;
and

(2) by striking subparagraph (C).

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to plan
years beginning on or after the earlier of—

(1) the later of—

(A) January 1, 1996, or

(B) the date on which the last of the collec-
tive bargaining agreements pursuant to
which the plan is maintained terminates (de-
termined without regard to any extension
thereof after the date of the enactment of
this Act), or

(2) January 1, 1998.

Such amendments shall not apply to any in-

dividual who does not have more than 1 hour

of service under the plan on or after the 1st

day of the 1st plan year to which such

amendments apply.

SEC. 504. FULL-FUNDING LIMITATION OF MULTI-
EMPLOYER PLANS.

(a) FULL-FUNDING LIMITATION.—Section
412(c)(7)(C) (relating to full-funding limita-
tion) is amended—

(1) by inserting ‘‘or in the case of a multi-
employer plan,” after ‘‘paragraph (6)(B),”,
and

(2) by inserting ‘‘AND MULTIEMPLOYER
PLANS’ after ‘‘PARAGRAPH (6)(B)” in the head-
ing thereof.



S9522

(b) VALUATION.—Section 412(¢)(9) is amend-
ed—

(1) by inserting ‘‘(3 years in the case of a
multiemployer plan)’”’ after ‘‘year’’, and

(2) by striking ‘‘ANNUAL VALUATION” in the
heading and inserting ‘“VALUATION’ .

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 505. ALTERNATIVE FULL-FUNDING LIMITA-
TION.

(a) IN GENERAL.—Subsection (c¢c) of section
412 (relating to minimum funding standards)
is amended by redesignating paragraphs (8)
through (12) as paragraphs (9) through (13),
respectively, and by adding after paragraph
(7) the following new paragraph:

‘(8) ALTERNATIVE FULL-FUNDING LIMITA-
TION.—

‘“(A) GENERAL RULE.—An employer may
elect the full-funding limitation under this
paragraph with respect to any defined ben-
efit plan of the employer in lieu of the full-
funding limitation determined under para-
graph (7) if the requirements of subpara-
graphs (C) and (D) are met.

“(B) ALTERNATIVE FULL-FUNDING LIMITA-
TION.—The full-funding limitation under this
paragraph is the full-funding limitation de-
termined under paragraph (7) without regard
to subparagraph (A)({)(I) thereof.

¢(C) REQUIREMENTS RELATING TO PLAN ELI-
GIBILITY.—

‘(i) IN GENERAL.—The requirements of this
subparagraph are met with respect to a de-
fined benefit plan if—

““(I) as of the 1st day of the election period,
the average accrued liability of participants
accruing benefits under the plan for the 5 im-
mediately preceding plan years is at least 80
percent of the plan’s total accrued liability,

‘“(II) the plan is not a top-heavy plan (as
defined in section 416(g)) for the 1st plan year
of the election period or either of the 2 pre-
ceding plan years, and

‘(ITII) each defined benefit plan of the em-
ployer (and each defined benefit plan of each
employer who is a member of any controlled
group which includes such employer) meets
the requirements of subclauses (I) and (II).

‘(ii) FAILURE TO CONTINUE TO MEET RE-
QUIREMENTS.—

“(I) If any plan fails to meet the require-
ment of clause (i)(I) for any plan year during
an election period, the benefits of the elec-
tion under this paragraph shall be phased
out under regulations prescribed by the Sec-
retary.

““(IT) If any plan fails to meet the require-
ment of clause (i)(II) for any plan year dur-
ing an election period, such plan shall be
treated as not meeting the requirements of
clause (i) for the remainder of the election
period.

If there is a failure described in subclause (I)
or (II) with respect to any plan, such plan
(and each plan described in clause (i)(III)
with respect to such plan) shall be treated as
not meeting the requirements of clause (i)
for any of the 10 plan years beginning after
the election period.

‘(D) REQUIREMENTS RELATING TO ELEC-
TION.—The requirements of this subpara-
graph are met with respect to an election
if—

‘(i) FILING DATE.—Notice of such election
is filed with the Secretary (in such form and
manner and containing such information as
the Secretary may provide) by January 1 of
any calendar year, and is effective as of the
1st day of the election period beginning on or
after January 1 of the following calendar
year.

‘“(ii) CONSISTENT ELECTION.—Such an elec-
tion is made for all defined benefit plans
maintained by the employer or by any mem-
ber of a controlled group which includes the
employer.
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‘“(E) TERM OF ELECTION.—Any election
made under this paragraph shall apply for
the election period.

‘(F) OTHER CONSEQUENCES OF ELECTION.—

‘“(i) NO FUNDING WAIVERS.—In the case of a
plan with respect to which an election is
made under this paragraph, no waiver may
be granted under subsection (d) for any plan
year beginning after the date the election
was made and ending at the close of the elec-
tion period with respect thereto.

¢“(i1) FAILURE TO MAKE SUCCESSIVE ELEC-
TIONS.—If an election is made under this
paragraph with respect to any plan and such
an election does not apply for each succes-
sive plan year of such plan, such plan shall
be treated as not meeting the requirements
of subparagraph (C) for the period of 10 plan
yvears beginning after the close of the last
election period for such plan.

‘(&) DEFINITIONS.—For purposes of this
paragraph—

‘(i) ELECTION PERIOD.—The term ‘election
period” means the period of 5 consecutive
plan years beginning with the 1st plan year
for which the election is made.

‘“(ii) CONTROLLED GROUP.—The term ‘con-
trolled group’ means all persons who are
treated as a single employer under sub-
section (b), (¢), (m), or (o) of section 414.”

(b) ALTERATION OF DISCRETIONARY REGU-
LATORY AUTHORITY.—Subparagraph (D) of
section 412(c)(7) is amended by striking ‘‘pro-
vide—"’ and all that follows through ‘‘(iii)
for” and inserting ‘‘provide for”’.

(c) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
this section shall take effect on January 1,
1997.

(2) TRANSITION PERIOD.—In the case of a
plan with respect to which a transition pe-
riod election is made under section
412(c)(8)(D)(ii) of the Internal Revenue Code
of 1986 (as added by this section), the amend-
ments made by this section shall take effect
on July 1, 1996.

SEC. 506. AFFILIATED EMPLOYERS.

(a) IN GENERAL.—For purposes of Treasury
Regulations section 1.501(c)(9)-2(a)(1), a
group of employers shall be deemed to be af-
filiated if they are substantially all section
501(c)(12) organizations which perform serv-
ices (or with respect to which their members
perform services) which are the same or are
directly related to each other.

(b) SECTION 501(c)(12) ORGANIZATION.—For
purposes of this section, the term ‘‘section
501(c)(12) organization’ means—

(1) any organization described in section
501(c)(12) of the Internal Revenue Code of
1986,

(2) any organization providing a service
which is the same as a service which is (or
could be) provided by an organization de-
scribed in paragraph (1),

(3) any organization described in paragraph
(4) or (6) of section 501(c) of such Code, but
only if at least 80 percent of the members of
the organization are organizations described
in paragraph (1) or (2), and

(4) any organization which is a national as-

sociation of organizations described in para-
graph (1), (2), or (3).
An organization described in paragraph (2)
(but not in paragraph (1)) shall not be treat-
ed as a section 501(c)(12) organization with
respect to a voluntary employees’ bene-
ficiary association unless a substantial num-
ber of employers maintaining such associa-
tion are described in paragraph (1).

(c) EFFECTIVE DATE.—The provisions of
this section shall apply to years beginning
after December 31, 1995.

SEC. 507. TREATMENT OF GOVERNMENTAL
PLANS UNDER SECTION 415.

(a) COMPENSATION LIMIT.—Subsection (b) of

section 415 is amended by adding imme-
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diately after paragraph (10) the following
new paragraph:

¢“(11) SPECIAL LIMITATION RULE FOR GOVERN-
MENTAL PLANS.—In the case of a govern-
mental plan (as defined in section 414(d)),
subparagraph (B) of paragraph (1) shall not
apply.”

(b) TREATMENT OF CERTAIN EXCESS BENEFIT
PLANS.—

(1) IN GENERAL.—Section 415 is amended by
adding at the end the following new sub-
section:

“(m) TREATMENT OF QUALIFIED GOVERN-
MENTAL EXCESS BENEFIT ARRANGEMENTS.—

(1) GOVERNMENTAL PLAN NOT AFFECTED.—
In determining whether a governmental plan
(as defined in section 414(d)) meets the re-
quirements of this section, benefits provided
under a qualified governmental excess ben-
efit arrangement shall not be taken into ac-
count. Income accruing to a governmental
plan (or to a trust that is maintained solely
for the purpose of providing benefits under a
qualified governmental excess benefit ar-
rangement) in respect of a qualified govern-
mental excess benefit arrangement shall
constitute income derived from the exercise
of an essential governmental function upon
which such governmental plan (or trust)
shall be exempt from tax under section 115.

‘(2) TAXATION OF PARTICIPANT.—For pur-
poses of this chapter—

‘““(A) the taxable year or years for which
amounts in respect of a qualified govern-
mental excess benefit arrangement are in-
cludible in gross income by a participant,
and

“(B) the treatment of such amounts when
so includible by the participant,
shall be determined as if such qualified gov-
ernmental excess benefit arrangement were
treated as a plan for the deferral of com-
pensation which is maintained by a corpora-
tion not exempt from tax under this chapter
and which does not meet the requirements
for qualification under section 401.

*“(3) QUALIFIED GOVERNMENTAL EXCESS BEN-
EFIT ARRANGEMENT.—For purposes of this
subsection, the term ‘qualified governmental
excess benefit arrangement’ means a portion
of a governmental plan if—

‘“(A) such portion is maintained solely for
the purpose of providing to participants in
the plan that part of the participant’s an-
nual benefit otherwise payable under the
terms of the plan that exceeds the limita-
tions on benefits imposed by this section,

‘(B) under such portion no election is pro-
vided at any time to the participant (di-
rectly or indirectly) to defer compensation,
and

‘(C) benefits described in subparagraph (A)
are not paid from a trust forming a part of
such governmental plan unless such trust is
maintained solely for the purpose of pro-
viding such benefits.”

(2) COORDINATION WITH SECTION 457.—Sub-
section (e) of section 457 is amended by add-
ing at the end the following new paragraph:

‘(14) TREATMENT OF QUALIFIED GOVERN-
MENTAL EXCESS BENEFIT ARRANGEMENTS.—
Subsections (b)(2) and (c)(1) shall not apply
to any qualified governmental excess benefit
arrangement (as defined in section 415(m)(3)),
and benefits provided under such an arrange-
ment shall not be taken into account in de-
termining whether any other plan is an eligi-
ble deferred compensation plan.”

(3) CONFORMING AMENDMENT.—Paragraph
(2) of section 457(f) is amended by striking
the word ‘‘and” at the end of subparagraph
(C), by striking the period after subpara-
graph (D) and inserting *‘, and’’, and by add-
ing at the end the following new subpara-
graph:

‘“(E) a qualified governmental excess ben-
efit arrangement described in section
415(m).”
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(c) EXEMPTION FOR SURVIVOR AND DIS-
ABILITY BENEFITS.—Paragraph (2) of section
415(b) is amended by adding at the end the
following new subparagraph:

‘“(I) EXEMPTION FOR SURVIVOR AND DIS-
ABILITY BENEFITS PROVIDED UNDER GOVERN-
MENTAL PLANS.—Subparagraph (B) of para-
graph (1), subparagraph (C) of this para-
graph, and paragraph (5) shall not apply to—

‘(i) income received from a governmental
plan (as defined in section 414(d)) as a pen-
sion, annuity, or similar allowance as the re-
sult of the recipient becoming disabled by
reason of personal injuries or sickness, or

‘(ii) amounts received from a govern-
mental plan by the beneficiaries, survivors,
or the estate of an employee as the result of
the death of the employee.”

(d) REVOCATION OF GRANDFATHER ELEC-
TION.—

(1) IN GENERAL.—Subparagraph (C) of sec-
tion 415(b)(10) is amended by adding at the
end the following new clause:

‘‘(ii) REVOCATION OF ELECTION.—An election
under clause (i) may be revoked not later
than the last day of the third plan year be-
ginning after the date of the enactment of
this clause. The revocation shall apply to all
plan years to which the election applied and
to all subsequent plan years. Any amount
paid by a plan in a taxable year ending after
the revocation shall be includible in income
in such taxable year under the rules of this
chapter in effect for such taxable year, ex-
cept that, for purposes of applying the limi-
tations imposed by this section, any portion
of such amount which is attributable to any
taxable year during which the election was
in effect shall be treated as received in such
taxable year.”

(2) CONFORMING AMENDMENT.—Subpara-
graph (C) of section 415(b)(10) is amended by
striking ‘“This”’ and inserting:

‘(1) IN GENERAL.—This”’.

(e) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
subsections (a), (b), (¢), and (d) shall apply to
taxable years beginning on or after the date
of the enactment of this Act. The amend-
ments made by subsection (e) shall apply
with respect to revocations adopted after the
date of the enactment of this Act.

(2) TREATMENT FOR YEARS BEGINNING BE-
FORE DATE OF ENACTMENT.—A governmental
plan (as defined in section 414(d) of the Inter-
nal Revenue Code of 1986) shall be treated as
satisfying the requirements of section 415 of
such Code for all taxable years beginning be-
fore the date of the enactment of this Act.
SEC. 508. TREATMENT OF DEFERRED COMPENSA-

TION PLANS OF STATE AND LOCAL
GOVERNMENTS AND TAX-EXEMPT
ORGANIZATIONS.

(a) SPECIAL RULES FOR PLAN DISTRIBU-
TIONS.—Paragraph (9) of section 457(e) (relat-
ing to other definitions and special rules) is
amended to read as follows:

“(9) BENEFITS NOT TREATED AS MADE AVAIL-
ABLE BY REASON OF CERTAIN ELECTIONS, ETC.—

““(A) TOTAL AMOUNT PAYABLE IS $3,500 OR
LESS.—The total amount payable to a partic-
ipant under the plan shall not be treated as
made available merely because the partici-
pant may elect to receive such amount (or
the plan may distribute such amount with-
out the participant’s consent) if—

‘(i) such amount does not exceed $3,500,
and

‘“(ii) such amount may be distributed only
if—

“(I) no amount has been deferred under the
plan with respect to such participant during
the 2-year period ending on the date of the
distribution, and

‘“(IT) there has been no prior distribution
under the plan to such participant to which
this subparagraph applied.
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A plan shall not be treated as failing to meet
the distribution requirements of subsection
(d) by reason of a distribution to which this
subparagraph applies.

“(B) ELECTION TO DEFER COMMENCEMENT OF
DISTRIBUTIONS.—The total amount payable to
a participant under the plan shall not be
treated as made available merely because
the participant may elect to defer com-
mencement of distributions under the plan
if—

‘(i) such election is made after amounts
may be available under the plan in accord-
ance with subsection (d)(1)(A) and before
commencement of such distributions, and

‘‘(ii) the participant may make only 1 such
election.”

(b) COST-OF-LIVING ADJUSTMENT OF MAX-
IMUM DEFERRAL AMOUNT.—Subsection (e) of
section 457, as amended by section 507(c)(2),
is amended by adding at the end the fol-
lowing new paragraph:

€(156) COST-OF-LIVING ADJUSTMENT OF MAX-
IMUM DEFERRAL AMOUNT.—The Secretary
shall adjust the $7,600 amount specified in
subsections (b)(2) and (c¢)(1) at the same time
and in the same manner as under section
415(d), except that the base period shall be
the calendar quarter beginning October 1,
1994.”

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after the date of the enact-
ment of this Act.

SEC. 509. CONTRIBUTIONS ON BEHALF OF DIS-
ABLED EMPLOYEES.

(a) ALL DISABLED PARTICIPANTS RECEIVING
CONTRIBUTIONS.—Section 415(c)(3)(C) is
amended by adding at the end the following:
“If a defined contribution plan provides for
the continuation of contributions on behalf
of all participants described in clause (i) for
a fixed or determinable period, this subpara-
graph shall be applied without regard to
clauses (ii) and (dii).”

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 510. DISTRIBUTIONS UNDER RURAL COOP-
ERATIVE PLANS.

(a) DISTRIBUTIONS FOR HARDSHIP OR AFTER
A CERTAIN AGE.—Section 401(k)(7) is amended
by adding at the end the following new sub-
paragraph:

¢“(C) SPECIAL RULE FOR CERTAIN DISTRIBU-
TIONS.—A rural cooperative plan which in-
cludes a qualified cash or deferred arrange-
ment shall not be treated as violating the re-
quirements of section 401(a) or of paragraph
(2) merely by reason of a hardship distribu-
tion or a distribution to a participant after
attainment of age 59%. For purposes of this
section, the term ‘hardship distribution’
means a distribution described in paragraph
(2)(B)A)XIV) (without regard to the limit of
its application to profit-sharing or stock
bonus plans).”’

(b) DEFINITION OF RURAL COOPERATIVE
PLANS.—

(1) PUBLIC UTILITY DISTRICTS.—Clause (i) of
section 401(k)(7)(B) (defining rural coopera-
tive) is amended to read as follows:

‘(i) any organization which—

“(I) is engaged primarily in providing elec-
tric service on a mutual or cooperative basis,
or

“(II) is engaged primarily in providing
electric service to the public in its area of
service and which is exempt from tax under
this subtitle or which is a State or local gov-
ernment (or an agency or instrumentality
thereof), other than a municipality (or an
agency or instrumentality thereof).”

(2) RELATED ORGANIZATIONS.—Subpara-
graph (B) of section 401(k)(7), as amended by
paragraph (1), is amended by striking clause
(iv) and inserting the following new clauses:
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‘(iv) an organization which is a national
association of organizations described in any
other clause of this subparagraph, or

‘“(v) any other organization which provides
services which are related to the activities
or operations of an organization described in
clause (i), (ii), (iii), or (iv), but only in the
case of a plan with respect to which substan-
tially all of the organizations maintaining it
are described in clause (i), (ii), (iii), or (iv).”

(¢c) EFFECTIVE DATES.—

(1) DISTRIBUTIONS.—The amendments made
by subsection (a) shall apply to distributions
after the date of the enactment of this Act.

(2) RURAL COOPERATIVE.—The amendments
made by subsection (b) shall apply to plan
years beginning after December 31, 1984.

SEC. 511. SPECIAL RULES FOR PLANS COVERING
PILOTS.

(a) GENERAL RULE.—

(1) Subparagraph (B) of section 410(b)(3) is
amended to read as follows:

‘“(B) in the case of a plan established or
maintained by one or more employers to pro-
vide contributions or benefits for air pilots
employed by one or more common carriers
engaged in interstate or foreign commerce or
air pilots employed by carriers transporting
mail for or under contract with the United
States Government, all employees who are
not air pilots.”

(2) Paragraph (3) of section 410(b) is amend-
ed by striking the last sentence and insert-
ing the following new sentence: ‘‘Subpara-
graph (B) shall not apply in the case of a
plan which provides contributions or benefits
for employees who are not air pilots or for
air pilots whose principal duties are not cus-
tomarily performed aboard aircraft in
flight.”

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to years
beginning after December 31, 1995.

SEC. 512. TENURED FACULTY.

(a) IN GENERAL.—Section 457(e)(11) is
amended by inserting ‘‘eligible faculty vol-
untary retirement incentive pay,’”’ after ‘‘dis-
ability pay,”.

(b) DEFINITION.—Section 457(e), as amended
by sections 507(c)(2) and 508(b), is amended by
adding at the end the following new para-
graph:

¢‘(16) DEFINITION OF ELIGIBLE FACULTY VOL-
UNTARY RETIREMENT INCENTIVE PAY.—For
purposes of this section, the term ‘eligible
faculty voluntary retirement incentive pay’
means payments under a plan established for
employees serving under contracts of unlim-
ited tenure (or similar arrangements pro-
viding for unlimited tenure) at an institu-
tion of higher education (as defined in sec-
tion 1201(a) of the Higher Education Act of
1965 (20 U.S.C. 1141(a))) which—

“(A) provides—

‘(i) payment to employees electing to re-
tire during a specified period of time of lim-
ited duration, or

‘‘(ii) payment to employees who elect to
retire prior to normal retirement age,

‘(B) provides that the total amount of pay-
ments to an employee does not exceed the
equivalent of twice the employee’s annual
compensation (within the meaning of section
415(c)(3)) during the year immediately pre-
ceding the employee’s termination of serv-
ice, and

‘(C) provides that all payments to an em-
ployee must be completed within 5 years
after the employee’s termination of service.”

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 513. UNIFORM RETIREMENT AGE.

(a) DISCRIMINATION TESTING.—Paragraph (5)
of section 401(a) (relating to special rules re-
lating to nondiscrimination requirements) is
amended by adding at the end the following
new subparagraph:
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“(F) SOCIAL SECURITY RETIREMENT AGE.—
For purposes of testing for discrimination
under paragraph (4)—

‘(i) the social security retirement age (as
defined in section 415(b)(8)) shall be treated
as a uniform retirement age, and

‘‘(ii) subsidized early retirement benefits
and joint and survivor annuities shall not be
treated as being unavailable to employees on
the same terms merely because such benefits
or annuities are based in whole or in part on
an employee’s social security retirement age
(as so defined).”

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to years be-
ginning after December 31, 1995.

SEC. 514. UNIFORM PENALTY PROVISIONS TO
APPLY TO CERTAIN PENSION RE-
PORTING REQUIREMENTS.

(a) IN GENERAL.—

(1) Paragraph (1) of section 6724(d) is
amended by striking ‘‘and’’ at the end of sub-
paragraph (A), by striking the period at the
end of subparagraph (B) and inserting °,
and”, and by inserting after subparagraph
(B) the following new subparagraph:

‘“(C) any statement of the amount of pay-
ments to another person required to be made
to the Secretary under—

‘(i) section 408(i) (relating to reports with
respect to individual retirement accounts or
annuities), or

‘‘(ii) section 6047(d) (relating to reports by
employers, plan administrators, etc.).”

(2) Paragraph (2) of section 6724(d) is
amended by striking ‘“‘or’’ at the end of sub-
paragraph (S), by striking the period at the
end of subparagraph (T) and inserting a
comma, and by inserting after subparagraph
(T) the following new subparagraphs:

‘(U) section 408(i) (relating to reports with
respect to individual retirement plans) to
any person other than the Secretary with re-
spect to the amount of payments made to
such person, or

(V) section 6047(d) (relating to reports by
plan administrators) to any person other
than the Secretary with respect to the
amount of payments made to such person.”’

(b) MODIFICATION OF REPORTABLE DES-
IGNATED DISTRIBUTIONS.—

(1) SECTION 408.—Subsection (i) of section
408 (relating to individual retirement ac-
count reports) is amended by inserting ‘‘ag-
gregating $10 or more in any calendar year”
after ‘‘distributions”.

(2) SECTION 6047.—Paragraph (1) of section
6047(d) (relating to reports by employers,
plan administrators, etc.) is amended by add-
ing at the end thereof the following new sen-
tence: ‘“No return or report may be required
under the preceding sentence with respect to
distributions to any person during any year
unless such distributions aggregate $10 or
more.”’

(¢) QUALIFYING ROLLOVER DISTRIBUTIONS.—
Section 6652(i) is amended—

(1) by striking ‘‘the $10” and inserting
¢“$100”’, and

(2) by striking $5,000” and inserting
°$50,000"".

(d) CONFORMING AMENDMENTS.—

(1) Paragraph (1) of section 6047(f) is
amended to read as follows:

‘(1) For provisions relating to penalties for
failures to file returns and reports required
under this section, see sections 6652(e), 6721,
and 6722.”

(2) Subsection (e) of section 6652 is amend-
ed by adding at the end the following new
sentence: ‘“This subsection shall not apply to
any return or statement which is an infor-
mation return described in section
6724(d)(1)(C)(ii) or a payee statement de-
scribed in section 6724(d)(2)(V).”

(3) Subsection (a) of section 6693 is amend-
ed by adding at the end the following new
sentence: ‘‘This subsection shall not apply to
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any report which is an information return
described in section 6724(d)(1)(C)(i) or a payee
statement described in section 6724(d)(2)(U).””

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to returns,
reports, and other statements the due date
for which (determined without regard to ex-
tensions) is after December 31, 1995.

SEC. 515. NATIONAL COMMISSION ON PRIVATE
PENSION PLANS.

(a) IN GENERAL.—Chapter 77 is amended by
adding at the end the following new section:
“SEC. 7524. NATIONAL COMMISSION ON PRIVATE

PENSION PLANS.

‘‘(a) ESTABLISHMENT.—There is hereby es-
tablished a commission to be known as the
National Commission on Private Pension
Plans (in this section referred to as the
‘Commission’).

“(b) MEMBERSHIP.—

‘(1) The Commission shall consist of—

‘“(A) 6 members to be appointed by
President;

‘“(B) 6 members to be appointed by the
Speaker of the House of Representatives; and

‘“(C) 6 members to be appointed by the Ma-
jority Leader of the Senate.

‘“(2) The appointments made pursuant to
subparagraphs (B) and (C) of paragraph (1)
shall be made in consultation with the chair-
men of the committees of the House of Rep-
resentatives and the Senate, respectively,
having jurisdiction over relevant Federal
pension programs.

‘‘(c) DUTIES AND FUNCTIONS OF COMMISSION;
PUBLIC HEARINGS IN DIFFERENT GEO-
GRAPHICAL AREAS; BROAD SPECTRUM OF WIT-
NESSES AND TESTIMONY.—

‘(1) It shall be the duty and function of the
Commission to conduct the studies and issue
the report required by subsection (d).

‘“(2) The Commission (and any committees
that it may form) may conduct public hear-
ings in order to receive the views of a broad
spectrum of the public on the status of the
Nation’s private retirement system.

“(d) REPORT TO THE PRESIDENT AND CON-
GRESS; RECOMMENDATIONS.—The Commission
shall submit to the President, to the Major-
ity Leader and the Minority Leader of the
Senate, and to the Majority Leader and the
Minority Leader of the House of Representa-
tives a report no later than September 1,
1996, reviewing existing Federal incentives
and programs that encourage and protect
private retirement savings. The final report
shall also set forth recommendations where
appropriate for increasing the level and secu-
rity of private retirement savings.

‘“(e) TIME OF APPOINTMENT OF MEMBERS;
VACANCIES; ELECTION OF CHAIRMAN; QUORUM;
CALLING OF MEETINGS; NUMBER OF MEETINGS;
VOTING; COMPENSATION AND EXPENSES.—

“(1)(A) Members of the Commission shall
be appointed for terms ending on September
1, 1996.

“(B) A vacancy in the Commission shall
not affect its powers, but shall be filled in
the same manner as the vacant position was
first filled.

‘“(2) The Commission shall elect 1 of its
members to serve as Chairman of the Com-
mission.

‘“(3) A majority of the members of the
Commission shall constitute a quorum for
the transaction of business.

‘“(4) The Commission shall meet at the call
of the Chairman.

““(5) Decisions of the Commission shall be
according to the vote of a simple majority of
those present and voting at a properly called
meeting.

‘“(6) Members of the Commission shall
serve without compensation, but shall be re-
imbursed for travel, subsistence, and other
necessary expenses incurred in the perform-
ance of their duties as members of the Com-
mission.
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“(f) EXECUTIVE DIRECTOR AND ADDITIONAL
PERSONNEL; APPOINTMENT AND COMPENSA-
TION; CONSULTANTS.—

‘(1) The Commission shall appoint an Ex-
ecutive Director of the Commission. In addi-
tion to the Executive Director, the Commis-
sion may appoint and fix the compensation
of such personnel as it deems advisable. Such
appointments and compensation may be
made without regard to the provisions of
title 5, United States Code, that govern ap-
pointments in the competitive service, and
the provisions of chapter 51 and subchapter
IIT of chapter 53 of such title that relate to
classifications and the General Schedule pay
rates.

‘“(2) The Commission may procure such
temporary and intermittent services of con-
sultants under section 3109(b) of title 5,
United States Code, as the Commission de-
termines to be necessary to carry out the du-
ties of the Commission.

‘(g) TIME AND PLACE OF HEARINGS AND NA-
TURE OF TESTIMONY AUTHORIZED.—In car-
rying out its duties, the Commission, or any
duly organized committee thereof, is author-
ized to hold such hearings, sit and act at
such times and places, and take such testi-
mony, with respect to matters for which it
has a responsibility under this section, as
the Commission or committee may deem ad-
visable.

“(h) DATA AND INFORMATION FROM OTHER
AGENCIES AND DEPARTMENTS.—

‘(1) The Commission may secure directly
from any department or agency of the
United States such data and information as
may be necessary to carry out its respon-
sibilities.

‘(2) Upon request of the Commission, any
such department or agency shall furnish any
such data or information.

‘(1) SUPPORT SERVICES BY GENERAL SERV-
ICES ADMINISTRATION.—The General Services
Administration shall provide to the Commis-
sion, on a reimbursable basis, such adminis-
trative support services as the Commission
may request.

““(j) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated for
each of fiscal years 1995 and 1996, such sums
as may be necessary to carry out this sec-
tion.

“(k) DONATIONS ACCEPTED AND DEPOSITED
IN TREASURY IN SEPARATE FUND; EXPENDI-
TURES.—

‘(1) The Commission is authorized to ac-
cept donations of money, property, or per-
sonal services. Funds received from dona-
tions shall be deposited in the Treasury in a
separate fund created for this purpose. Funds
appropriated for the Commission and do-
nated funds may be expended for such pur-
poses as official reception and representation
expenses, public surveys, public service an-
nouncements, preparation of special papers,
analyses, and documentaries, and for such
other purposes as determined by the Com-
mission to be in furtherance of its mission to
review national issues affecting private pen-
sion plans.

‘(2) Expenditures of appropriated and do-
nated funds shall be subject to such rules
and regulations as may be adopted by the
Commission and shall not be subject to Fed-
eral procurement requirements.

‘(1) PuBLIC SURVEYS.—The Commission is
authorized to conduct such public surveys as
it deems necessary in support of its review of
national issues affecting private pension
plans and, in conducting such surveys, the
Commission shall not be deemed to be an
‘“‘agency’”’ for the purpose of section 3502 of
title 44, United States Code.”

(b) CONFORMING AMENDMENT.—The table of
sections for chapter 77 is amended by adding
at the end the following new item:

‘“Sec. 7524. National Commission on Private
Pension Plans.”
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SEC. 516. DATE FOR ADOPTION OF PLAN AMEND-
MENTS.

If any amendment made by this Act re-
quires an amendment to any plan, such plan
amendment shall not be required to be made
before the first day of the first plan year be-
ginning on or after January 1, 1997, if—

(1) during the period after such amendment
takes effect and before such first plan year,
the plan is operated in accordance with the
requirements of such amendment, and

(2) such plan amendment applies retro-
actively to such period.

In the case of a governmental plan (as de-
fined in section 414(d) of the Internal Rev-
enue Code of 1986), this section shall be ap-
plied by substituting 1999’ for ‘“1997"’.

PENSION SIMPLIFICATION ACT OF 1995

The Pension Simplification Act will pro-
vide greater access to our private pension
system by reducing the costs of providing
pension benefits. The Act achieves this re-
sult by eliminating many of the unnecessary
complexities in the Tax Code. While the Act
affects both large and small employers, spe-
cial provisions target small business where
sponsorship of a plan by an employer, and
employee participation, is historically very
low.

1. Simplification of the Definition of
‘““Highly Compensated Employee’. Current
law requires an employer to identify HCEs
using a 7-part test in order to ensure that
HCEs do not disproportionately benefit
under the plan. The bill proposes a simpler 3-
part test to achieve this goal. Under the pro-
posal, an employee is an HCE if the employee
(1) was a b-percent owner at any time during
the year or preceding year, (2) has compensa-
tion for the preceding year in excess of
$80,000 (indexed), or (3) was the highest-paid
officer during the year (see #10 below which
provides an exception to this rule for certain
small businesses).

2. Repeal of the Family Aggregation Rules.
The family aggregation rules greatly com-
plicate the application of the nondiscrimina-
tion tests, particularly for family-owned or
operated businesses, and may unfairly reduce
retirement benefits for the family members
who are not HCEs. The bill eliminates the
rule that requires certain HCEs and their
family members to be treated as a single em-
ployee.

3. Simplify the Definition of ‘‘Compensa-
tion’ under Section 415. The general limit on
a participant’s annual contributions is based
on that individuals’s taxable compensation.
The result is that pre-tax employee contribu-
tions (e.g., to cafeteria plans) reduce the par-
ticipant’s taxable compensation, and in turn,
their section 415 contribution limit. This
rule makes it difficult to communicate in
advance the section 415 limit and it leads to
many inadvertent violations. Under the bill,
pre-tax employee contributions would be
counted as compensation under section 415.

4. Exempt Defined Contribution Plans from
the Minimum Participation Rule. Every
qualified plan currently must cover at least
50 employee or, in smaller companies, 40% of
all employees of the employer. This rule is
intended to prevent the use of individual de-
fined benefit plans to give high paid employ-
ees better benefits than those provided to
others under a separate plan. Because the
abuses addressed by the rule are unlikely to
arise in the context of defined contribution
plans, the rule adds unnecessary administra-
tive burden and complexity for defined con-
tribution plans; therefore, the bill repeals
the rule for these plans.

5. Section 401(k) Safe Harbor. Current law
requires complicated, annual comparisons
between the level of contributions to 401(k)
plans made by HCEs and non-highly com-
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pensated employees. First, the Act will
eliminate end-of-year adjustments caused by
employee population changes during the
year by providing a rule that the maximum
contribution for HCEs is determined by ref-
erence to NHCEs for the preceding, rather
than the current year. Second, the bill pro-
vides two 401(k) plan designs which if offered
by the employer, will qualify the employer
for a special safe harbor, thus eliminating
the need to do several annual, complex dis-
crimination tests that apply to traditional
plans.

6. Simplify Taxation of Annuity Distribu-
tions. A simplified method for determining
the nontaxable portion of an annuity pay-
ment, similar to the current simplified alter-
native, would become the required method.
Taxpayers would no longer be compelled to
do calculations under multiple methods in
order to determine the most advantageous
approach. Under the simplified method, the
portion of an annuity payment that would be
nontaxable is generally equal to the
employees’s total after-tax contributions, di-
vided by the number of anticipated payments
listed in a table (based on the employee’s age
as of the annuity starting date).

7. Repeal Rule Requiring Employer Plans
to Commence Minimum Distributions before
Retirement. The Act repeals the current law
rule requiring distribution of benefits after a
participant reaches age 70%, even if he or she
does not retire. However, the current law
rule will continue to apply to 5% owners.

8. Eliminate the Section 415(e) Combined
Plan Limit. Section 415(e) applies an overall
limit on benefits and contributions with re-
spect to an individual who participates in
both a defined contribution plan and defined
benefit plan maintained by the same em-
ployer. These rules are extremely com-
plicated, and very burdensome to administer
because they require maintaining compensa-
tion and contribution records for all employ-
ees for all years of service. Further, the test
is duplicative in that there are other provi-
sions in the Code which safeguard against an
individual accruing excessive retirement
benefits on a tax-favored basis.

9. Repeal b-year Income Averaging for
Lump-Sum Distributions. The bill repeals
the special rule that allows a plan partici-
pant to calculate the current year tax on a
lump-sum pension distribution as if the
amount were received over a 5-year period.
This special rule, designed to prevent unfair
‘“‘bunching” of income, is no longer needed
because of liberalized rollover rules enacted
in 1992 (originally part of the Pension Sim-
plification Act) which allow for partial dis-
tributions from a plan.

10. Targeting Small Business. Retirement
plan coverage among employees of small em-
ployers is dismally low. The cost of estab-
lishing a retirement plan is, in a significant
way, disproportionately high for small em-
ployers. The following provisions will help to
alleviate these barriers:

Tax Credit for Start-Up Costs. Employers
with less than 50 employees that have not
maintained a qualified retirement plan at
any time during the immediately preceding
two years, would be eligible for an income
tax credit (up to $1000) equal to the cost of
establishing a qualified plan.

Elimination of the One-High-Paid Officer
Rule. The highest paid officer of an employer
is considered an HCE under current law. This
rule is unfair for small employers with low-
wage workforces. For example, the highest
paid officer of a small employer may earn an
amount less than $66,000 yet that employee
must be treated as highly compensated. The
result is that the nondiscrimination rules se-
verely limit his or her benefits. Thus many
small employers decide not to offer plans.
The bill provides that no owners or employ-
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ees would be treated as highly compensated
unless they received compensation in excess
of $80,000.

Salary Reduction Simplified Employee
Pensions (SEPs). The Act adds the two de-
sign-based safe harbors, discussed in #5
above, as methods of satisfying the non-
discrimination requirements for SEPs. Fur-
ther, the Act provides that SEPs may be es-
tablished by employers with 100 or fewer em-
ployees, instead of current law (25 or fewer
employees), and the Act repeals the require-
ment that at least half of eligible employees
actually participate in a salary reduction
SEP.

Exemption from Top Heavy Plan Require-
ments. Under the Act, if no employee makes
over $80,000 (indexed) in the preceding year,
the top heavy plan requirements do not
apply for that year.

11. Permit Tax Exempt Organizations to
Maintain 401(k) Plans. Except for certain
plans established before July 2, 1986, an orga-
nization exempt from income tax is not al-
lowed to maintain a 401(k) plan. This rule
prevents many tax-exempt organizations
from offering their employees retirement
benefits on a salary reduction basis. The bill
provides that tax exempt organizations (ex-
cept section 501(c)(3)s which may currently
provide 403(b) plans) may provide 401(k)
plans to their employees.

12. Leased Employees. Generally, the bill
defines an employee as a ‘‘leased employee’’
of a service recipient only if the services are
performed by the individual under the con-
trol of the recipient. This simplified ‘‘control
test”” replaces the complicated, 4-part ‘his-
torically performed test.”

13. Vesting for Multi-Employer Plans. The
bill conforms vesting requirements for
multi-employer plans to vesting require-
ments for all other qualified plans. Thus, the
current law 10-year vesting rule for collec-
tively bargained plans would be repealed and
such plans would be required to comply with
general vesting rules.

14. Full-Funding Limitations for Multi-
Employer Plans. The bill simplifies the cal-
culation of the full funding limitation for
multi-employer plans, and requires actuarial
valuations be performed at least every 3
years, instead of every year.

15. Alternative Full-Funding Limitation.
current law provides a formula which limits
pension contributions an employer may
make to a plan, in order to prevent over-
funding. The bill provides the Secretary of
Treasury authority to allow employers some
flexibility in determining the full-funding
limitation.

16. Volunteer Employees’ Beneficiary Asso-
ciation (VEBA). Current regulations require
that employees eligible to participate in a
VEBA share an employment-related common
bond. The bill clarifies this requirement by
specifying that an employment-related com-
mon bond includes employer affiliation
where employers are in the same line of busi-
ness; they act jointly to perform tasks that
are integral to the activities of each of them;
and that such joint activities are sufficiently
extensive that the maintenance of a common
VEBA is not a major part of such joint ac-
tivities.

17. Government Plans. The limitations on
contributions and benefits present special
problems for plans maintained by State and
local governments due to the special nature
of the involvement and operation of such
governments. The Act addresses these prob-
lems by providing (1) section 457 does not
apply to excess benefit plans maintained by
State or local governments, (2) the com-
pensation limit on benefits under a defined
benefit plan does not apply to plans main-
tained by a State or local government, and
(3) the defined benefit pension plan limits do
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not apply to certain disability and survivor
benefits provided under State and local gov-
ernment plans.

Further, because of the unique characteris-
tics of the State and local government em-
ployee plans, many long-tenured and rel-
atively low-paid employees may be eligible
to receive benefits in excess of their average
compensation. Therefore, the Act provides
that the current law 100% of compensation
limit does not apply to plans maintained by
State and local governments.

18. State and Local Government Deferred
Compensation (Section 457) Plans. The Act
makes 3 changes to Section 457 plan rules: (1)
it indexes the dollar limit on deferrals; (2) it
permits in-service distributions from ac-
counts of less than $3,500 if there has been no
amount deferred with respect to the account
for 2 years and if there has been no prior dis-
tribution under this cash-out rule; and (3) it
permits an additional election as to the time
distributions must begin under the plan.
These changes are designed to make Section
457 plan participants treated more like pri-
vate plan participants.

19. Rural Cooperatives. Unlike all other
section 401(k) plans, rural cooperative 401(k)
plans are not permitted to make in-service
distributions for hardship or after age 59%.
The Act treats rural cooperative plans the
same as all other 401(k) plans. The Act also
clarifies the definition of a ‘‘rural coopera-
tive” for purposes of determining eligibility
to offer a 404(k) plan.

20. Rules for Plans Covering Pilots. The
Act applies the same discrimination testing
rules to pensions maintained for airland pi-
lots, whether or not the plans are collec-
tively-bargained. Thus, under the rules, em-
ployees who are not air pilots may be ex-
cluded from consideration in testing whether
the plan satisfies the minimum coverage re-
quirements.

21. Eligible Faculty Voluntary Retirement
Incentive Plans. The Act modifies the ‘‘risk
of forfeiture’ rule governing the timing of
tax liability to allow qualifying future pay-
ments under an eligible faculty voluntary re-
tirement incentive plan to be taxes when re-
ceived, as opposed to at the time the partici-
pant becomes entitled to them.

22. Uniform Retirement Act/Social Secu-
rity Retirement Age. The bill recognizes
that plans use age 65 as a ‘‘normal retire-
ment age’ in part because it is Social Secu-
rity’s ‘“‘normal retirement age.”” Because the
“‘normal retirement age’’ is scheduled to in-
crease under the Social Security law, the bill
provides that for purposes of the general
nondiscrimination rule, the Social Security
retirement age is a uniform retirement age.

23. Blue-Ribbon Commission. The bill es-
tablishes a blue-ribbon commission which
will identify the long-term goals for private
retirement savings. The 18-member commis-
sion would consist of 6 members appointed
by the President; 6 by the Speaker of the
House; and 6 by the Senate Majority Leader.

Mr. PRYOR. Mr. President, this
month I was extremely gratified when
President Clinton unveiled his ap-
proach to simplify the pension rules.
Many of the provisions in this legisla-
tion are also in this particular Pension
Simplification Act of 1995 that I am in-
troducing today and am joined with by
my colleagues, Senators HATCH,
BREAUX, and LEAHY.

I wish to thank our colleagues for
helping us in this matter. I commend
the President for focusing on this very
important cause affecting small busi-
nesses throughout our country. I be-
lieve that by working together with
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our Republican colleagues on the other
side of the aisle and with our Presi-
dent, all of us together this year can
enact this legislation into law. Should
we do this, small businesses across
America would be extremely grateful.
It is important that this legislation
have support from both sides, Mr.
President, and I am happy to have Sen-
ator HATCH, my fellow member of the
Finance Committee, as a lead cospon-
sor on this bill. I wish to thank him for
joining us, and I look forward to work-
ing with him on this very important

legislation.

Mr. President, these new pension
simplification provisions affecting
small business have already been

strongly endorsed by three important
small business organizations:

The National Federation of Inde-
pendent Business, the U.S. Chamber of
Commerce, and the Small Business
Council of America.

I ask unanimous consent that a copy
of these letters of endorsement from
these very distinguished organizations
be printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

SMALL BUSINESS COUNCIL
OF AMERICA
Overland Park, KS.
Re Pension simplification bill.

Hon. DAVID PRYOR,
Russell Senate Office Building,
DC.

DEAR SENATOR PRYOR: The Small Business
Council of America strongly endorses the
new pension simplification legislation which
will streamline the country’s voluntary re-
tirement plan system and encourage savings.
We particularly appreciate the provisions
that target the Nation’s small businesses.
There is no question that these provisions
will give small businesses greater access to
the retirement plan system than they have
had over the last decade.

We have watched with approval your un-
ceasing drive to revive the retirement plan
system. Of particular importance to our
members is the repeal of family aggregation,
the institution of voluntary safe harbors for
401(k) plans and the tax credit for start up
costs, the recognition that for many small
businesses there is no such thing as a highly
compensated employee, the return of
401(a)(26) to its original purpose and the re-
peal of the complicated 415(e) fraction. All of
these changes, as well as others set forth in
the bill, will dramatically improve the exist-
ing retirement plan system. By making the
system user friendly, more small businesses
will sponsor retirement plans. Easing admin-
istrative burdens will reduce the costs of
maintaining retirement plans particularly
for small businesses.

Retirement plans sponsored by small busi-
nesses operate under a stringent and exces-
sively complicated statutory and regulatory
system. These limitations and rules are now
so complicated that the costs of sponsoring a
retirement plan often outweigh the benefits
that a small business can reasonably expect
to obtain. By making the changes called for
in this legislation, with a few additional
changes, the costs incurred by small busi-
nesses sponsoring retirement plans will be
brought back into line. The Small Business
Council of America, with its technical exper-
tise in the small business retirement plan
area, believes that the changes contemplated

Washington,

June 30, 1995

by this legislation will significantly improve
the country’s voluntary retirement plan sys-
tem.
Sincerely yours,
PAULA A. CALIMAFDE.
NATIONAL FEDERATION OF
INDEPENDENT BUSINESS,

Washington, DC, June 27, 1995.
Hon. DAVID PRYOR,
U.S. Senate, Washington, DC.

DEAR SENATOR PRYOR: On behalf of the
more than 600,000 members of the National
Federation of Independent Business (NFIB), I
wish to indicate our strong support for your
legislation, The Pension Simplification Act
of 1995.

NFIB believes that simplification of the
regulations and reduction in the costs asso-
ciated with retirement plans are of vital im-
portance to American small business. Al-
most two-thirds of NFIB members strongly
support pension simplification and the 1995
White House Conference on Small Business
ranked pension simplification number seven
out of sixty. Your legislation will increase
the chances that small employers will set-up
retirement plans, enabling their employees
and themselves to provide for a secure retire-
ment.

Three out of every four small businesses
currently do not have retirement plans.
Until small employers offer pension plans,
many American workers will not be covered
for their retirement outside of individual
savings and Social Security.

An NFIB Education Foundation study re-
vealed that one-third of small businesses
which recently terminated their retirement
plans, did so because of changing and com-
plex regulations. Enabling small employers
to implement a retirement plan without
complex participation and non-discrimina-
tion rules as well as clarifying the definition
of highly compensated employees will pro-
vide small employers with incentives to offer
plans.

I also want to commend you for including
a tax credit for small businesses equal to the
cost of establishing a qualified retirement
plan. And finally, NFIB supports your pro-
posal to prohibit the IRS from issuing retire-
ment plan regulations unless the regulation
includes a section addressing the needs of
small employers.

Small business owners purchase pensions
coverage the same way they purchase other
employee benefits. The lower the costs—in
time, trouble and dollars—the more likely
employers will participate. We look forward
to working with you to achieve its passage.

Sincerely,
JACK FARIS,
Presdient.
CHAMBER OF COMMERCE
OF THE UNITED STATES OF AMERICA
Washington, DC, June 29, 1995.
Hon. DAVID H. PRYOR,
U.S. Senate, Washington, DC.

DEAR SENATOR PRYOR: On behalf of the
U.S. Chamber of Commerce Federation of
215,000 businesses, 3,000 state and local cham-
bers of commerce. 1,200 trade and profes-
sional associations, and 72 American Cham-
bers of Commerce abroad, I commend you for
introducing the ‘‘Pension Simplification Act
of 1995.”

The American business community is en-
couraged by your efforts to simplify the
highly complex and overly burdensome pri-
vate pension laws. We are especially pleased
that many of the proposed changes in the
legislation target small employers, providing
incentives for small businesses to sponsor re-
tirement plans.

As you know, the time has come to reverse
the decade-old assault on private pensions,
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and to enact sensible reform legislation that
encourages employers to sponsor retirement
plans for their employees. This legislation
provides a solid framework for such reforms
by making meaningful changes to many of
the Internal Revenue Code provisions that
currently hinder the private pension system.
While the introduction of this legislation is
a good start, there is much more that can
and should be done to ensure that pension re-
form provides truly meaningful opportuni-
ties for increased savings through employer-
sponsored pension plans.

The Chamber appreciates your leadership
on this issue. We look forward to working
with you and other members of Congress to
ensure that the goals of simplifying our na-
tion’s pension laws and providing incentives
for plan sponsorship are not lost as this leg-
islation moves through Congress.

Sincerely,
R. BRUCE JOSTEN.

Mr. PRYOR. Mr. President, finally,
in the coming days, I will be asking our
colleagues to look closely at the Pen-
sion Simplification Act and join me in
cosponsoring this effort. It is a bipar-
tisan effort.

The bottom line is that it will in-
crease retirement savings for workers
in our country, especially those who
work in small firms which, of course, is
so critical to America’s future.

Mr. HATCH. Mr. President, I am
pleased to join with my distinguished
colleague, Senator PRYOR, to introduce
the Pension Simplification Act of 1995.
I commend Senator PRYOR for the work
he has done on this issue over the past
few years.

I would also like to compliment
President Clinton for his efforts in this
area. We welcome the administration’s
suggestions on this issue.

Mr. President, simplification of this
complex area of the tax law is long
overdue. In 1974, the Employee Retire-
ment Income Security Act [ERISA]
was passed into law. The original in-
tent of Congress for this act was, as the
name implies, to provide security for
private sector retirees. However, al-
most all of the laws and regulations
governing private sector pensions that
have been added since that time have
had the completely opposite effect.

Since 1980, Congress has passed an
average of one law per year affecting
private sector pensions. As the rules
and regulations governing pension
plans have multiplied, defined benefit
pension plans have become less and less
attractive to employers, As a result,
pension plan terminations have con-
sistently outpaced the growth of new
plans.

My colleague, Senator PRYOR, has
tried to get Congress to act on pension
simplification for the past 5 years.
Meanwhile, an alarming number of
pension plans have been terminated.
Over the past b years, over 40,000 em-
ployee defined benefit plans have been
terminated, affecting the retirement
savings of more than 3 million Ameri-
cans.

Pension regulation has directly af-
fected the retirement security of mil-
lions of working Americans. The mi-
gration of employers away from de-
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fined benefit pension plans and toward
defined contribution plans is a direct
result of increased regulation. Employ-
ers prefer defined contribution plans
because such plans are easier to admin-
ister and do not have the complex, bur-
densome rules that govern defined ben-
efit plans. This movement away from
defined benefit plans has effectively
shifted the risks of the retirement plan
investments from employers to em-
ployees.

At a time when the long-term ade-
quacy of our Social Security Program
is in question, we should be encour-
aging private sector retirement saving,
not crippling pension plans with more
and more regulation. The pension sys-
tem provides a vital source of funding
for the retirement needs of our nation’s
workforce. Over 41 million working
Americans currently enrolled in pri-
vate sector pension plans would di-
rectly benefit from pension simplifica-
tion.

As unfortunate as the number of ter-
minations of pension plans have been,
Mr. President, the real tragedy of pen-
sion law complexity is at the small
business level. Much of the burden of
current pension law has fallen squarely
on the shoulders of America’s small
businesses. Many small businesses sim-
ply cannot afford to establish pension
plans for their employees.

Even if a small firm is able to estab-
lish a pension plan, current law throws
up barriers to keeping the plan quali-
fied for tax deferral treatment. Small
businesses simply do not have the re-
sources necessary to comply with all of
the tests and antidiscrimination rules
demanded by current law.

As a result of the heavy regulation of
pension plans, lack of retirement plan
sponsorship has left employees of small
businesses out in the cold. Retirement
plans are simply not an option for
small employers because of the high
cost to establish and administer them.
In 1993, only 19 percent of employers
with fewer than 25 employees spon-
sored a pension plan.

Thus, small businesses are placed at
a competitive disadvantage to larger
firms by our current pension law. Not
only do the compliance costs take
away from a small firm’s profitability,
but the firm’s ability to attract high-
quality employees is also impaired.
Employees seeking retirement security
prefer to work for a large company
that can much more easily provide a
pension plan over a small firm that
cannot provide such security.

Mr. President, the Pension Sim-
plification Act will provide relief to
employers that are laboring under our
outmoded and inflexible regulations to
provide retirement plans for their em-
ployees. This act will restore flexi-
bility to our pension laws and thus en-
courage employers, including small
businesses, to offer and maintain re-
tirement plans that are vital to the re-
tirement security of our Nation’s work
force.

The Pension Simplification Act con-
tains several provisions which will pro-
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vide the relief that will result in retire-
ment security for working Americans.

This bill introduces safe harbor rules
for 401(k) plans that will help employ-
ers know whether or not their plans are
qualified for tax-deferred treatment.
The complex compliance tests required
by current law will be eliminated.

A strong disincentive to offer defined
benefit pension plans will be removed
by simplifying the method for deter-
mining the nontaxable portion of annu-
ity payments. Thus, employers would
no longer have to make complex cal-
culations to determine whether offer-
ing a defined benefit or a defined con-
tribution plan is more advantageous.

The Pension Simplification Act also
benefits State and local government
pension plans by clarifying the applica-
tion of the benefit limitation rules and
by allowing these employers to estab-
lish 401(k)-type plans.

This bill also removes many of the
burdens that small businesses face
when trying to provide retirement pro-
grams for their employees. The Pen-
sion Simplification Act will make it
easier for small businesses to provide
retirement security for millions of
Americans by providing a tax credit for
starting a new pension plan. The bill
also removes the complex discrimina-
tion rules for small employers and ex-
empts small businesses from the min-
imum participation rules.

Mr. President, this bill targets a
complex and confusing area of law.
However, our goal is quite simple—in-
creased retirement security for Amer-
ican workers.

The Pension Simplification Act is
great bill, I urge my colleagues to join
Senator PRYOR and me in supporting
this important piece of legislation.

Mr. President, I ask unanimous con-
sent that additional material be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SECTION-BY-SECTION ANALYSIS OF THE
PENSION SIMPLIFICATION ACT OF 1995

TITLE I—SIMPLIFICATION OF THE
NONDISCRIMINATION PROVISIONS

Sec. 101. Definition of Highly Compensated
Employee (HCE)

In general, under present law, an employee
is treated as highly compensated with re-
spect to a year if during the year or the pre-
ceding year the employee (1) was a b-percent
owner of the employer, (2) received more
than $75,000 (indexed at $100,000 for 1995) in
annual compensation from the employer, (3)
received more than $50,000 (indexed at $66,000
for 1995) in annual compensation from the
employer and was a member of the top 20
percent of employees by compensation, or (4)
was an officer of the employer who received
compensation greater than $45,000 (indexed
at $60,000 for 1995). If, for any year, no officer
has compensation in excess of $60,000, then
the highest paid officer of the employer for
such year is treated as an HCE.

Under present law, all family members of
(1) a 5-percent owner, or (2) a HCE in the
group consisting of the 10 highest paid HCEs
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are treated as a single HCE and all the com-
pensation of the family members is treated
as compensation of the HCE.

The bill provides that an employee is high-
ly compensated with respect to a year if the
employee (1) was a b-percent owner of the
employer at any time during the year or the
preceding year, or (2) has compensation for
the preceding year in excess of $80,000 (ad-
justed for cost-of-living increases using a
base period beginning October 1, 1995 (sec.
415(d)), or (3) was the most highly com-
pensated officer of the employer for the pre-
ceding year.

The bill provides that the dollar limit ap-
plicable for any year is the amount in effect
for the calendar year with respect to which
compensation is determined under the bill.
For example, assume HCEs are being deter-
mined for the 1997 plan year in the case of a
calendar year plan. Under the bill, 1996 com-
pensation is used to make this determina-
tion, and the $80,000 figure for 1996, is the ap-
plicable dollar limit for the 1997 plan year
(rather than the $80,000 figure as adjusted for
1997).

Under the bill, no employee would be treat-
ed as highly compensated in a year unless he
or she received compensation from the em-
ployer during the preceding year in excess of
$80,000. This proposal would apply to officers
and to b5-percent owners. It targets small
businesses where pension coverage is very
low. For detailed discussion, see Title III,
Targeted Access for Employees of Small Em-
ployers, section 302, page 17.

The bill repeals the family aggregation
rules.

This provision is effective for years begin-
ning after December 31, 1995, except that for
purposes of determining whether an em-
ployee is an HCE in years beginning after
December 31, 1995, the provision is effective
for years beginning after December 31, 1994.
Thus, for example, in determining whether
an employee is highly compensated for 1996
with respect to calendar year plan, the deter-
mination is to be based on whether the em-
ployee had compensation during 1995 in ex-
cess of $80,000 (not $66,000 which may have
been the applicable amount for the employee
in 1995 prior to this bill).

Sec. 102. Definition of compensation under
Section 415

Generally under present law, the section
415 limits with respect to an individual are
based in part on the individual’s taxable
compensation. The general limit on a par-
ticipant’s annual additions under a defined
contribution plan is the lesser of $30,000 or
25% of the participant’s taxable compensa-
tion.

For example, assume a plan participant
has a $20,000 salary. The 25% of compensation
limit would generally permit the participant
to have an annual addition of $5,000 (25%
$20,000). However, because pre-tax employee
contributions to a cafeteria plan would re-
duce the employee’s taxable compensation
from $20,000, any such contributions would
also reduce the participant’s section 415
limit. Moreover, contributions to a 401(k)
plan, and other types of pre-tax employee
contributions, would further reduce the par-
ticipant’s taxable compensation and section
415 limit.

The effect of pre-tax employee contribu-
tions makes it difficult to communicate in
advance the section 415 limit applicable to
each employee; this issue also leads to nu-
merous inadvertent violations of section 415.
Moreover, the reduction of the section 415
limit caused by pre-tax employee contribu-
tions primarily affects nonhighly com-
pensated employees; this is so in part be-
cause section 125 contributions generally do
not vary with compensation and thus have a
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proportionately smaller effect on higher paid
employees.

Under the proposal, pre-tax employee con-
tributions described in sections 402(g), 125, or
457 would be counted as compensation for
purposes of section 415. In previous Pension
Simplification bills this provision was lim-
ited to state and local governmental plans,
however, the bill expands the provision to all
plans.

Sec. 103. Modification of Additional
Participation Requirements

Under present law, a plan is not a qualified
plan unless it benefits no fewer than the less-
er of (1) 50 employees or (2) 40 percent of all
employees of an employer (sec. 401(a)(26)).
This minimum participation rule cannot be
satisfied by aggregating comparable plans,
but can be applied separately to different
lines of business of the employer. A line of
business of the employer does not qualify as
a separate line of business unless it has at
least 50 employees. Also, certain employees
may be disregarded in applying the rules.

The bill provides that the minimum par-
ticipation rule applies only to defined ben-
efit pension plans. In addition, the bill pro-
vides that a defined benefit plan does not
satisfy the rule unless it benefits no fewer
than the lesser of (1) 50 employees or (2) the
greater of (a) 40 percent of all employees of
the employer or (b) 2 employees (or 1 em-
ployee if there is only 1 employee). The sepa-
rate line of business and excludable em-
ployee rules apply as under present law.

In the case of an employer with only 2 em-
ployees, a plan satisfies the present-law min-
imum participation rule if the plan covers 1
employee. However, under the bill, a plan
satisfies the minimum participation rule
only if it covers both employees.

The provision is effective for years begin-
ning after December 31, 1995.

Sec. 104. Nondiscrimination Rules for Qualified
Cash or Deferred Arrangements

a. In general: The bill modifies the present-
law nondiscrimination test applicable to
elective deferrals and employer matching
and after-tax employee contributions to pro-
vide that the maximum permitted ADP or
ACP for HCEs for the year is determined by
reference to the ADP or ACP for nonhighly
compensated employees for the preceding,
rather than the current year. In the case of
the first plan year of the plan, the ADP or
ACP of nonhighly compensated employees
for the previous year is deemed to be 3 per-
cent or, at the election of the employer, the
actual ADP or ACP for such plan year.

b. Section 401(k) Safe Harbor: Under
present law, the special nondiscrimination
test applicable to elective deferrals under
qualified cash or deferred arrangements
(401(k)s) is satisfied if the actual deferral
percentage (ADP) under a cash or deferral
arrangement for eligible HCEs for a plan
year is equal to or less than either (1) 125
percent of the ADP of all non-highly com-
pensated employees eligible to defer under
the arrangement, or (2) the lesser of 200 per-
cent of the ADP of all eligible nonhighly
compensated employees or such ADP plus 2
percentage points (section 401(k)). The ADP
for a group of employees is the average of
the ratios (calculated separately for each
employee in the group) of the contributions
paid to the plan on behalf of the employee to
the employee’s compensation.

A cash or deferred arrangement that satis-
fies the special nondiscrimination test is
deemed to satisfy the nondiscrimination re-
quirement applicable to qualified plans with
respect to the amount of contribution or
benefits (section 401(a)(4)).

In addition, under present law, a special
nondiscrimination test is applied to em-
ployer matching contributions and after-tax
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employee contributions (section 401(m)).
This special nondiscrimination test is simi-
lar to the special nondiscrimination test in
section 401(k).

An employer matching contribution means
(1) any employer contribution made on be-
half of an employee on account of an em-
ployee contribution made by such employee,
and (2) any employer contribution made on
behalf of an employee on account of an em-
ployee’s elective deferral.

The bill adds alternative methods of satis-
fying the special nondiscrimination require-
ments applicable to elective deferrals and
employer matching contributions. Under
these safe harbor rules, a cash or deferred ar-
rangement is treated as satisfying the ADP
test if the plan of which the arrangement is
a part (or any other plan of the employer
maintained with respect to the employees el-
igible to participate in the cash or deferred
arrangement) meets (1) one of two contribu-
tion requirements and (2) a notice require-
ment. These safe harbors permit a plan to
satisfy the special nondiscrimination tests
through plan design, rather than through the
testing of actual contributions.

A plan satisfies the contribution require-
ments under the safe harbor rule for quali-
fied cash or deferred arrangements if the
plan either (1) satisfies a matching contribu-
tion requirement or (2) the employer makes
a contribution to the plan of at least 3 per-
cent of an employee’s compensation on be-
half of each nonhighly compensated em-
ployee who is eligible to participate in the
arrangement without regard to whether the
employee makes an elective contribution
under the arrangement. Under both tests,
contributions may also be made to highly
compensated employees.

A plan satisfies the matching contribution
requirement if, under the arrangement: (1)
the employer makes a matching contribu-
tion on behalf of each nonhighly com-
pensated employee that is not less than (a)
100 percent of the employee’s elective con-
tributions up to 3 percent of compensation
and (b) 50 percent of the employee’s elective
contributions from 3 to 5 percent of com-
pensation; and (2) the level of match for
highly compensated employees is not greater
than the match rate for nonhighly com-
pensated employees.

Alternatively, if the matching contribu-
tion requirement is not satisfied at some
level of employee compensation, the require-
ment is deemed to be satisfied if (1) the level
of employer matching contributions does not
increase as employee elective contributions
increase and (2) the aggregate amount of
matching contributions with respect to elec-
tive contributions up to that level of com-
pensation at least equals the amount of
matching contributions required under the
general safe harbor rule.

Under the safe harbor, an employee’s
rights to employer matching contributions
or nonelective contributions used to meet
the contribution requirements are required
to be 100 percent vested.

An arrangement does not satisfy the con-
tribution requirements with respect to non-
elective contributions unless the require-
ments are met without regard to the per-
mitted disparity rules (sec. 401(1)), and non-
elective contributions used to satisfy the
contribution requirements are not taken
into account for purposes of determining
whether a plan of the employer satisfies the
permitted disparity rules. It is intended that
the rule applies to matching contributions as
well.

Employer matching and nonelective con-
tributions used to satisfy the contribution
requirements of the safe harbor rules are
subject to the restrictions on withdrawals
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that apply to an employee’s elective defer-
rals under a qualified cash or deferred ar-
rangement (sec. 401(k)(2)(B)).

The notice requirement is satisfied if each
employee eligible to participate in the ar-
rangement is given written notice within a
reasonable period before any year of the em-
ployee’s rights and obligations under the ar-
rangement. This notice must be sufficiently
accurate and comprehensive to apprise the
employee of his or her rights and obligations
and must be written in a manner calculated
to be understood by the average employee el-
igible to participate.

c. Alternative method of satisfying special
nondiscrimination test for matching con-
tributions: The bill provides a safe harbor
method of satisfying the special mnon-
discrimination test applicable to employer
matching contributions. Under this safe har-
bor, a plan is treated as meeting the special
nondiscrimination test with respect to
matching contributions if (1) the plan meets
the contribution and notice requirements ap-
plicable under the safe harbor method of sat-
isfying the special nondiscrimination re-
quirement for qualified cash or deferred ar-
rangements, and (2) the plan satisfies a spe-
cial limitation on matching contributions.
After-tax employee contributions continue
to be tested separately under the present
ACP test, taking into account both employee
contributions and employer matches in cal-
culating contribution percentages.

The limitation on matching contributions
is satisfied if (1) matching contributions on
behalf of any employee may not be made
with respect to employee contributions or
elective deferrals in excess of 6 percent of
compensation and (2) the level of an employ-
er’s matching contribution does not increase
as an employee’s contributions or elective
deferrals increase.

TITLE II.—SIMPLIFIED DISTRIBUTION RULES

Under present law, distributions from tax-
favored retirement arrangements are gen-
erally includable in gross income when re-
ceived, however special rules apply in cer-
tain circumstances.

For example, certain distributions from
tax-favored retirement arrangements attrib-
utable to contributions prior to January 1,
174, could qualify for treatment as long-term
capital gains.

Under present law, a taxpayer may elect to
have b-year forward averaging apply to a
lump-sum distribution from a qualified plan.
Such an election may be made with respect
to a distribution received on or after the em-
ployee attains age 59% and only one election
may be made with respect to an employee.

Prior to the Tax Reform Act of 1986, 10-
year forward averaging was available with
respect to lump-sum distributions. The Tax
Reform Act replaced 10-year averaging with
5-year averaging and phased out capital
gains treatment. The Tax Reform Act pro-
vided transition rules which generally pre-
served prior-law treatment in the case of cer-
tain distributions with respect to individuals
who attained age 50 before January 1, 1986.

Under present law, a taxpayer is not re-
quired to include in gross income amounts
received in the form of a lump-sum distribu-
tion to the extent that the amounts are at-
tributable to net unrealized appreciation in
employer securities. Such unrealized appre-
ciation is includable in income when the se-
curities are sold.

The bill eliminates 5-year averaging for
lump sum distributions from qualified plans,
repeals the $5000 employer-provided death
benefit exclusion, and simplifies the basis re-
covery rules applicable to distributions from
qualified plans. In addition, the bill modifies
the rule that generally requires all partici-
pants to commence distributions by age 70%.
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Sec. 201. Repeal of 5-Year Income Averaging for
Lump-Sum Distributions

The bill repeals the special 5-year forward
averaging rule. The original intent of the in-
come averaging rules for pension distribu-
tions was to prevent a bunching of taxable
income because a taxpayer received all of
the benefits in a qualified plan in a single
taxable year. Liberalization of the rollover
rules enacted in 1992, as originally part of
this bill, increases the flexibility of tax-
payers in determining the time of the in-
come inclusion of pension distributions, and
eliminates the need for special rules to pre-
vent bunching of income.

The bill preserves the transition rules for
10 year averaging adopted in the Tax Reform
Act; in addition, the repeal of 5-year aver-
aging is not applicable to individuals eligible
for those transition rules. The bill also re-
tains the present-law treatment of net unre-
alized appreciation on employer securities
and generally retains the definition of lump-
sum distribution solely for such purpose.

The provisions are effective with respect to
distributions after December 31, 1995.

Sec. 202. Simplified Method for Taxing Annuity
Distribution Under Certain Employer Plans

Under the bill, the portion of an annuity
distribution from a qualified retirement
plan, qualified annuity, or tax-sheltered an-
nuity that represents nontaxable return of
basis generally is determined under a meth-
od similar to the present-law simplified al-
ternative method provided by the IRS. Under
the simplified method provided in the bill,
the portion of each annuity payment that
represents nontaxable return of basis gen-
erally is equal to the employee’s total in-
vestment in the contract as of the annuity
starting date, divided by the number of an-
ticipated payments determined by reference
to the age of the participant listed in the
table set forth in the bill. The number of an-
ticipated payments listed in the table is
based on the employee’s age on the annuity
starting date. If the number of payments is
fixed under the terms of the annuity, that
number is to be used instead of the number
of anticipated payments listed in the table.

The simplified method does not apply if
the primary annuitant has attained age 75 on
the annuity starting date unless there are
fewer than 5 years of guaranteed payments
under the annuity. If in connection with
commencement of annuity payments, the re-
cipient receives a lump-sum payment that is
not part of the annuity stream, such pay-
ment is taxable under the rules relating to
annuities (section 72) as if received before
the annuity starting data, and the invest-
ment in the contract used to calculate the
simplified exclusion ratio for the annuity
payments is reduced accordingly.

As under present law, in no event will the
total amount excluded from income as non-
taxable return of basis be greater than the
recipient’s total investment in the contract.

Sec. 203. Required Distributions

Under present law, distributions under all
qualified plans, IRAs, tax-sheltered custodial
accounts and annuities, and eligible deferred
compensation plans of State and local gov-
ernments are required to begin no later than
April 1 of the calendar year following the
calendar year in which the participant or
owner attains age 70%, without regard to the
actual date of separation from service. In the
case of church plans and governmental plans,
distributions are required to begin no later
than the later of the April 1 date described
above or April 1 of the calendar year fol-
lowing the calendar year in which the partic-
ipant retires.

The bill repeals the rule that requires all
participants in qualified plans to commence
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distributions by age 70% without regard to
whether the participant is still employed by
the employer, and therefore, generally re-
places it with the rule in effect prior to the
Tax Reform Act. Thus, under the bill, dis-
tributions are required to begin by April 1 of
the calendar year following the later of (1)
the calendar year in which the employee at-
tains age 70%, or (2) the calendar year in
which the employee retires. In the case of a
5-percent owner of the employer, distribu-
tions are required to begin no later than
April 1 of the calendar year following the
year in which the b-percent owner attains
age T0%. Distributions from an IRA are re-
quired to begin no later than April 1 of the
calendar year following the year in which
the IRA owner attains age 70%.

In addition, in the case of an employee
(other than a 5-percent owner) who retires in
a calendar year after attaining age 70%, the
bill requires the employee’s accrued benefit
to be actuarially increased to take into ac-
count the period after age 70% in which the
employee was not receiving benefits under
the plan. Thus, under the bill, the employ-
ee’s accrued benefit is required to reflect the
value of benefits that the employee would
have received if the employee had retired at
age 70% and began receiving benefits at that
time.

The actuarial adjustment rules does not
apply, under the bill, in the case of a govern-
mental plan or church plan.

This provision applies to years beginning
after December 31, 1995.

TITLE III.—TARGETED ACCESS FOR EMPLOYEES
OF SMALL EMPLOYERS.
Sec. 301. Tax Credit for the Cost of Establishing
a Plan for Small Employers

Retirement plan coverage among employ-
ees of small employers is dismally low. The
cost of establishing a retirement plan is, in
a significant way, disproportionately high
for small employers. Many costs of plan es-
tablishment—plan design, plan drafting, ap-
plication for IRS approval—are relatively
fixed. Accordingly, the per-employee costs
can be much higher for a small employer
than for a large employer.

Under the proposal, employers with 50 or
fewer employees, that have not maintained a
qualified retirement plan at any time during
the immediately preceding two years, would
be eligible for an income tax credit (up to a
maximum of $1,000) equal to the cost of es-
tablishing a qualified retirement plan.

Sec. 302. Elimination of the One-High-Paid-

Officer Rule

Under present law, the term highly com-
pensated employee includes the employer’s
highest paid officer even if no employee in
the plan receives over $45,000 (indexed to
$60,000 in 1995).

The application of the highest paid officer
rule is unfair for small employers with low-
wage workforces. For example, the highest
paid officer of a small employer may earn
less than $66,000, yet that employee is highly
compensated under this rule. If the same in-
dividual less than $66,000 working for a large
employer with numerous highly paid em-
ployees, that individual would not be defined
as highly compensated.

Because the individual described above is
considered highly compensated, the non-
discrimination rules can severely limit his
or her benefits (such as 401(k) contributions).
In fact, due to the way the nondiscrimina-
tion rules work, these limitations are actu-
ally more restrictive for the $30,000-a-year
HCE of a small employer than they are for
the $150,000-a-year executive of a large em-
ployer. These limitations can, in turn, result
in the small employer deciding not to estab-
lish a plan or deciding to terminate an exist-
ing plan.
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Under the bill, no employee would be treat-
ed as highly compensated in a year unless he
or she received compensation from the em-
ployer during the preceding year in excess of
$80,000. This proposal would apply not only
to officers but also to 5-percent owners.

This proposal would, however, be subject
to two conditions. First, the proposal would
not apply to any plan maintained by the em-
ployer unless the plan makes all contribu-
tions, benefits, and other plan features avail-
able on a nondiscriminatory basis. For this
purpose, 5-percent owners would be treated
as highly compensated; if there are no 5-per-
cent owners, the highest paid officer for the
preceding year would be an HCE.

The purpose of the conditions set forth
above is to prevent abuse. The conditions
would, for example, prevent an employer
from establishing a plan solely (or primarily)
for the owner.

The second condition is that this proposal
would not apply to the extent provided in
regulations. The purpose of this second con-
dition is to prevent business owners from
avoiding HCE status by treating an amount
as compensation that is less than reasonable
compensation.

This provision is effective for years begin-
ning after December 31, 1995, except that for
purposes of determining whether an em-
ployee is an HCE in years beginning after
December 31, 1995, the provision is effective
for years beginning after December 31, 1994.
Thus, for example, in determining whether
an employee is highly compensated for 1996
with respect to a calendar year plan, the de-
termination is to be based on whether the
employee had compensation during 1995 in
excess of $80,000 (not $66,000 which may have
been the applicable amount for the employee
in 1995 prior to this bill).

Sec. 303. Salary Reduction Simplified Employee
Pensions

Under present law, a simplified employee
pension (SEP) is an individual retirement
plan established with respect to an employee
that meets certain requirements. Employers
with 25 or fewer employees may provide that
contributions to a SEP maybe made on a sal-
ary reduction basis.

The bill conforms the eligibility require-
ments for SEP participation to the rules ap-
plicable to pension plans generally by pro-
viding that contributions to a SEP must be
made with respect to each employee who has
at least one year of service with the em-
ployer.

The bill adds alternative methods of satis-
fying the special nondiscrimination require-
ments for SEPs applicable to elective defer-
rals and employer matching contributions.
These are the same alternative methods or
“‘safe harbors’ discussed in Title I.-section
104 above, relating to 401(k) plans.

Further, the bill modifies the rules relat-
ing to salary reducion SEPs by providing
that such SEPs may be established by em-
ployers with 100 or fewer employees.

The bill also repeals the requirement that
at least half of eligible employees actually
participate in a salary reduction SEP.

The provision applies to years beginning
after December 31, 1995.

Sec. 304. Exemption From Top Heavy Plan
Requirements

In general, under present law, a top-heavy
plan is required to satisfy special require-
ments regarding vesting, minimum benefits
or contributions, and section 415. The re-
quirements regarding minimum benefits or
contributions are particularly burdensome.
For example, a small employer may main-
tain a plan that permits employees to make
section 401(k) contributions and that pro-
vides matching contributions on behalf of
employees who make the section 401(k) con-
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tributions. Generally, if such a plan is top-
heavy, all non-key employees must receive
nonelective contributions equal to at least
3% of compensation, even though the plan
does not otherwise provide for nonelective
contributions.

The top-heavy plan rules were intended to
address situations where an excessive per-
centage of a plan’s retirement benefits is at-
tributable to the highly paid executives and
owners of the business. However, the rules
actually apply more broadly and are applica-
ble to small businesses where none of the
owners and officers of the business is highly
paid. In these cases, the top-heavy plan rules
place a burden on middle-income individuals
solely because they are owners or officers of
a small business.

Under the bill, if no employee makes over
$80,000 (as provided in the bill’s new defini-
tion of ‘“‘highly compensated employee’’) in
the preceding year, the top-heavy plan re-
quirements do not apply for that year.

Sec. 305. Tax Exempt Organizations Eligible

Under Section 401(k)

Under present law, tax-exempt organiza-
tions are generally prohibited from estab-
lishing qualified cash or deferred arrange-
ments (401(k)s). Because of this limitation,
many such employers are precluded from
maintaining broad-based, funded, elective
deferral arrangements for their employees.

The bill allows tax-exempt organizations
(other than 501(c)(3)s, State and Local gov-
ernments, and their agencies and instrumen-
talities who have available salary deferral
arrangements) to maintain 401(k)s.

The provision applies to years beginning
after December 31, 1995.

Sec. 306. Regulatory Treatment of Small
Employers

Unlike large employers, small employers
often do not have the resources to monitor
and affect the development of regulations re-
lating to qualified retirement plans. Accord-
ingly, such regulations often do not take
into account the unique circumstances of
small employers.

Under the bill, no IRS regulation relating
to a qualified retirement plan could become
effective unless the regulation includes a
section addressing the special needs of small
employers.

The provision is effective for regulations
issued after date of enactment.

TITLE V.—PAPERWORK REDUCTION.
Sec. 401. Repeal Section 415(e)

Section 415(e) applies an overall limit on
benefits and contributions with respect to an
individual who participates in both a defined
contribution plan and a defined benefit plan
maintained by the same employer. These
rules are extremely complicated. They are
also very burdensome to administer because
they require maintaining compensation and
contribution records for all employees for all
years of service.

The section 415(e) limit is not the only
limit in the Code that safeguards against an
individual accruing excessive retirement
benefits on a tax-favored basis. For example,
section 401(a)(17) provides for limitations on
compensation that can be taken into ac-
count for benefits and contributions to quali-
fied plans; section 401 provides extensive
nondiscrimination rules; and section 415 pro-
vides limits on contributions paid to and
benefits paid from qualified plans. Taken in
combination, these provisions sufficiently
constrain excessive tax-favored benefits ac-
cruing to highly compensated employees. In
addition, a 15% ‘‘excess distribution’ pen-
alty achieves many of the same goals as Sec-
tion 415(e).

Because Section 415(e) is both cumbersome
and duplicative, the bill repeals this provi-
sion.
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The provision is effective for years begin-
ning after December 31, 1995.

Sec. 402. Duties of Sponsors of Certain
Prototype Plans

The IRS master and prototype program is
an administrative program under which
trade and professional associations, banks,
insurance companies, brokerage houses, and
other financial institutions can obtain IRS
approval of model retirement plan language
and then make these preapproved plans
available for adoption by the customers, in-
vestors, or association members.

Master and prototype plans reduce the
costs and burdens of administering plans, es-
pecially for small to medium sized employ-
ers, and improve IRS administration of plan
rules.

Today, a majority of employer-provided
qualified plans are approved master and pro-
totype plans. Further expansion of the pro-
gram is desirable, but statutory authority
should be given to the IRS to define the du-
ties of master and prototype sponsors before
the program becomes more widely utilized.

The bill authorizes the IRS to define the
duties of organizations that sponsor master
and prototype, regional prototype, and other
preapproved plans, including mass submit-
ters. The provision’s purpose is to protect
employers against the loss of qualification
merely because they are unaware of the need
to arrange for certain administrative serv-
ices, or the unavailability of professional as-
sistance from parties familiar with the spon-
sor’s plan. The bill should not be construed
as creating fiduciary relationships or respon-
sibilities under Title I of ERISA that would
not exist in the absence of the provision.

TITLE V.—MISCELLANEOUS PROVISIONS
Sec. 501. Treatment of Leased Employees

Under present law, an individual per-
forming services is treated as a leased em-
ployee of a service recipient for certain em-
ployee benefit purposes if (1) the individual
is not a common law employee of the service
recipient, (2) the services are provided pursu-
ant to an agreement between the recipient
and any other person, (3) the individual per-
forms services for the recipient on a substan-
tially full-time basis for a period of at least
one year, and (4) the services are of a type
historically performed in the business field
of the recipient by employees.

The bill replaces the historically per-
formed test with a control test. Thus, under
the bill, an individual is a leased employee of
a service recipient only if the services are
performed by the individual under the con-
trol of the recipient.

The provision is effective for taxable years
beginning after December 31, 1995.

Sec. 501. Plans Covering Self-Employed
Individuals

Prior to the Tax Equity and Fiscal Respon-
sibility Act of 1982 (TEFRA) different rules
applied to retirement plans maintained by
incorporated employers and unincorporated
employers (such as partnerships and sole
proprietors). In general, plans maintained by
unincorporated employers were subject to
special rules in addition to the other quali-
fication requirements of the Code. TEFRA
eliminated most, but not all, of this dis-
parity.

Under present law, certain special aggrega-
tion rules apply to plans maintained by
owner-employers that do not apply to other
qualified plans (sec. 401(d) (1) and (2)). The
bill eliminates these special rules.

The provision applies to years beginning
after December 31, 1995.

Sec. 503. Elimination of Special Vesting Rule for
Multiemployer Plans

Under present law, except in the case of
multiemployer plans, a plan is not a quali-
fied plan unless a participant’s employer-



June 30, 1995

provided benefit vests at least as rapidly as
under 1 of 2 alternative minimum vesting
schedules. A plan satisfies the first schedule
if a participant acquires a nonforfeitable
right to 100 percent of the participant’s ac-
crued benefit derived from employer con-
tributions upon the participant’s completion
of 5 years of service.

A plan satisfies the second schedule if a
participant has a nonforfeitable right to at
least 20 percent of the participant’s accrued
benefit derived from employer contributions
after 3 years of service, 40 percent at the end
of 4 years of service, 60 percent at the end of
5 years of service, 80 percent a the end of 6
years of service, and 100 percent at the end of
T years of service.

In the case of a multiemployer plan, a par-
ticipant’s accrued benefit derived from em-
ployer contributions is required to be 100
percent vested no later than upon the par-
ticipant’s completion of 10 years of service.
This special rule applies only to employees
covered by the plan pursuant to a collective
bargaining agreement.

The bill conforms the vesting rules for
multiemployer plans to the rules applicable
to other qualified plans.

The provision is effective for plan years be-
ginning on or after the earlier of (1) the later
of January 1, 1996, or the date on which the
last of the collective bargaining agreements
pursuant to which the plan is maintained
terminates, or (2) January 1, 1998, with re-
spect to participants with an hour of service
after the effective date.

Sec. 504. Full Funding Limitation of Multi-

Employer Plans

Under present law, a deduction is allowed
(within limits) for employer contributions to
a qualified pension plan. No deduction is al-
lowed for contributions in excess of the full
funding limit. The full funding limit is the
excess, if any, of (1) the lesser of (a) the ac-
crued liability under the plan (including nor-
mal cost) or (b) 150 percent of a plan’s cur-
rent liability, over (2) the lesser of (a) the
fair market value of the plan’s assets or (b)
the actuarial value of the plan’s assets.

Plans subject to the minimum funding
rules are required to make an actuarial valu-
ation of the plan not less frequently than an-
nually.

The bill provides that the 150 percent of
current liability limitation does not apply to
multi-employer plans. Consistent with this
change, the bill also repeals the present law
annual valuation requirement for multi-em-
ployer plans and applies the prior law re-
quirement that valuations be performed at
least every 3 years.

The provision applies to years beginning
after December 31, 1995.

Sec. 505. Alternative full-funding limitation

The Secretary may, under regulations, ad-
just the 150-percent figure contained in the
full funding limitation to take into account
the average age (and length of service, if ap-
propriate) of the participants in the plan
(weighed by the value of their benefits under
the plan). In addition, the Secretary is au-
thorized to prescribe regulations that apply,
in lieu of the 150 percent of current liability
limitation, a different full funding limita-
tion based on factors other than current li-
ability. The Secretary may exercise this au-
thority only in a manner so that in the ag-
gregate, the effect on Federal budge receipts
is substantially identical to the effect of the
150-percent full funding limitation.

The bill provides that an employer may
elect to disregard the 150-percent limitation
if each plan in the employer’s control group
is not top-heavy and the average accrued li-
ability of active participants under the plan
for the immediately preceding 5 plan years is
at least 80-percent of the plan’s total accrued
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liability (the ‘‘alternative full funding limi-
tation’’). The Secretary is required to adjust
the 150-percent full funding limitation (in
the manner specified under the bill) for em-
ployers that do not use the alternative full
funding limit to ensure that the election by
employers to disregard the 150-percent limit
does not result in a substantial reduction in
Federal revenues for any fiscal year.

Under the bill, employers electing to apply
the alternative limitation generally must
notify the Secretary by January 1 of the cal-
endar year preceding the calendar year in
which the election period begins. The provi-
sion is effective on January 1, 1997.

Sec. 506. Affiliation Requirements for Employers
Jointly Maintaining a VEBA

Treasury regulations require that employ-
ees eligible to participate in a voluntary em-
ployees’ beneficiary association (‘“VEBA”)
share an employment-related common bond.
Under the regulations, employees employed
by a ‘“‘common employer (or affiliated em-
ployers)’’ are considered to have such a bond.

Under the bill, employers are considered
affiliated for purposes of the VEBA rules if
(1) such employers are in the same line of
business, (2) the employers act jointly to per-
form tasks that are integral to the activities
of each of the employers, and (3) such joint
activities are sufficiently extensive that the
maintenance of a common VEBA is not a
major part of such joint activities.

Under the bill, employers are considered
affiliated, for example, in the following cir-
cumstances: the employers participating in
the VEBA are in the same line of business
and belong to an association that provides to
its members a significant amount of each of
the following services: (1) research and devel-
opment relating to the members’ primary
activity; (2) education and training of mem-
bers’ employees; and (3) public relations. In
addition, the employers are sufficiently
similar (e.g., subject to similar regulatory
requirements) that the association’s services
provide material assistance to all of the em-
ployers. The employers also demonstrate the
importance of their joint activities by hav-
ing meetings at least annually attended by
substantially all of the employers. Finally,
the employers maintain a common retire-
ment plan.

On the other hand, it is not intended that
the mere existence of a trade association is
a sufficient basis for the member-employees
to be considered affiliated, even if they are
in the same line of business. It is also not
sufficient if the trade association publishes a
newsletter and provides significant public re-
lations services, but only provides nominal
amounts, if any, of other services integral to
the employers’ primary activity.

A group of employers are also not consid-
ered affiliated under the bill by virtue of the
membership of their employees in a profes-
sional association.

This bill is intended as a clarification of
present law, but is not intended to create
any inference as to whether any part of the
Treasury regulations affecting VEBASs, other
than the affiliated employer rule, is or is not
present law.

Sec. 507. Treatment of Certain Governmental

Plans under Section 415

Under present law, the limitations on ben-
efits and contributions (section 415) gen-
erally apply to plans maintained by State
and local governments.

Under present law, unfunded deferred com-
pensation plans maintained by State and
local government employers are subject to
certain limitations (sec. 457). For example,
such plans generally may not permit de-
ferred compensation in excess of $7,500 in a
single year.

The limitations on contributions and bene-
fits present special problems for plans main-
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tained by State and local governments due
to the special nature of the involvement and
operation of such governments.

The bill addresses these problems by pro-
viding that (1) section 457 does not apply to
excess benefit plans maintained by a State
or local government, (2) the compensation
limitation on benefits under a defined ben-
efit pension plan does not apply to plans
maintained by a State or local government,
and (3) the defined benefit pension plan lim-
its do not apply to certain disability and sur-
vivor benefits provided under such plans. Ex-
cess plans maintained by a State or local
government are subject to the same tax rules
applicable to such plans maintained by pri-
vate employers.

Under present law, benefits under a defined
benefit plan generally may not exceed 100
percent of the participant’s average com-
pensation. However, because of the unique
characteristics of State and local govern-
ment employee plans, many long-tenured
and relatively low-paid employees may be el-
igible to receive benefits in excess of their
average compensation as a result of cost-of-
living increases. The bill provides that the
100 percent of compensation limitation does
not apply to plans maintained by State and
local governments.

The provision is effective for taxable years
beginning on or after the date of enactment.
Governmental plans are treated as if in com-
pliance with the requirements of section 415
for years beginning on or before the date of
enactment.

Sec. 508. Treatment of Deferred Compensation
Plans of State and Local Governments and
Tax-Exempt Organizations
Under a section 457 plan, an employee who

elects to defer the receipt of current com-

pensation will be taxed on the amounts de-
ferred when such amounts are paid or made
available. The maximum annual deferral
under such a plan is the lesser of (1) $7500 or

(2) 33% percent of compensation (net of the

deferral).

In general, amounts deferred under a sec-
tion 457 plan may not be made available to
an employee before the earlier of (1) the cal-
endar year in which the participant attains
age T0%, (2) when the participant is sepa-
rated from service with the employer, or (3)
when the participant is faced with an unfore-
seeable emergency. Amounts that are made
available to an employee upon separation
from service are includable in gross income
in the taxable year in which they are made
available.

Under present law, benefits under a section
457 plan are not treated as made available if
the participant may elect to receive a lump
sum payable after separation from service
and within 60 days of the election. This ex-
ception to the general rules is available only
if the total amount payable to the partici-
pant under the plan does not exceed $3500 and
no additional amounts may be deferred
under the plan with respect to the partici-
pant.

The bill makes three changes. First, the
bill permits in-service distributions of ac-
counts that do not exceed $3500 if no amount
has been deferred under the plan with re-
spect to the account for 2 years and there
has been no prior distribution under this
cash-out rule.

Second, the bill increases the number of
elections that can be made with respect to
the time distributions must begin under the
plan. The bill provides that the amount pay-
able to a participant under a 457 plan is not
to be treated as made available merely be-
cause the participant may elect to defer
commencement of distributions under the
plan if (1) the election is made after amounts
may be distributed under the plan but before
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the actual commencement of benefits, and
(2) the participant makes only 1 such addi-
tional election. This additional election is
permitted without the need for financial
hardship, and the election can only be to a
date that is after the date originally selected
by the participant.

Finally, the bill provides for indexing of
the dollar limit on deferrals.

The provisions are effective for taxable
years beginning after the date of enactment.
Sec. 509. Contributions on Behalf of Disabled
Employees

Under present law, special limitations on
contributions to a defined contribution plan
apply in the case of certain disabled partici-
pants. In particular, the compensation of a
disabled participant in a defined contribu-
tion plan is treated, for purposes on the limi-
tations or contributions and benefits, as the
compensation the participant received before
becoming disabled if (1) the participant is
permanently and totally disabled (within the
meaning of sec. 22(c)(3)), (2) the participant
is not a highly compensated employee, and
(3) the employer elects to have this special
rule apply.

The bill makes requirements (2) and (3) in-
applicable if the defined contribution plan
provides for the continuation of contribu-
tions on behalf of all participants who are
permanently and totally disabled.

It is not intended, however, that an em-
ployer be able to provide contributions on
behalf of all disabled participants only dur-
ing certain years so as to favor highly com-
pensated participants over nonhighly com-
pensated participants. Accordingly, if an em-
ployer provides for contributions on behalf of
all disabled participants and subsequently
amends its plan to delete such contributions,
the plan shall cease to be qualified if the
timing of the amendment results in discrimi-
nation in favor of highly compensated par-
ticipants.

The provision applies to years beginning
after December 31, 1995.

Sec. 510. Technical Clarifications of Section

401(k) for Rural Cooperative Plans

Under present law, a qualified section
401(k) arrangement must be a part of one of
the following: a profit-sharing or stock
bonus plan, a pre-ERISA money purchase
plan, or a rural cooperative plan.

A ‘“‘rural cooperative plan’ is defined gen-
erally to mean a defined contribution pen-
sion plan that is maintained by a rural coop-
erative. with respect to rural electric co-
operatives, a rural cooperative is generally
defined to mean any organization that (1) is
tax-exempt or is a State or local govern-
ment, and (2) ‘‘is engaged primarily in pro-
viding electric service on a mutual or coop-
erative basis.”

Present law was clearly intended to permit
the rural electric cooperatives to continue to
maintain their section 401(k) plan. However,
there are two technical issues that should be
clarified in order to better achieve this ob-
jective.

First, in the vast majority of states, rural
electric systems are organized as coopera-
tives. However, in some states, some utilities
are organized as public power districts. Pub-
lic power districts are subdivisions of a state
that provide electric service. Thus, they
would clearly fall within the definition of a
rural cooperative but for the requirement
that a rural cooperative provide electric
service ‘‘on a mutual or cooperative basis.”

This requirement is not further defined in
the statute or regulations. Accordingly,
some concern is warranted with respect to
whether a public power district satisfies this
requirement since they are political subdivi-
sions of a state and do not have the member
ownership traditionally required for mutual
or cooperative status.
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Secondly, many rural electric cooperatives
participate in a multiple employer money
purchase pension plan that contains a sec-
tion 401(k) arrangement. This multiple em-
ployer plan must fit within the definition of
a rural cooperative plan in order for the sec-
tion 401(k) arrangement to be qualified. An
issue therefore arises due to the fact that the
definition of a ‘‘rural cooperative’” does not
include taxable cooperatives. Although the
vast majority of rural electric cooperatives
are tax-exempt, some within these multiple
employer plans are taxable. It is unclear
whether this would cause the section 401(k)
arrangement in the multiple employer plan
to fail to be qualified with respect to the par-
ticipating taxable cooperatives.

The bill clarifies both of these potential
problems by providing that the definition of
a ‘‘rural cooperative’” would be modified to
include, in addition, any other organization
that is providing electric service. However,
this expansion of the definition would only
apply with respect to section 401(k) plans in
which substantially all of the employers fit
within the present-law definition of a rural
cooperative. This limitation prevents unin-
tended expansion of the term ‘‘rural coopera-
tive plan.”

In addition, under present law, unlike all
other section 401(k) plans (other than certain
pre-ERISA plans), rural cooperative plans
are not permitted to make in-service dis-
tributions for hardship or after age 59-Ya.
Under the proposal, rural cooperative plans
would be permitted to make such distribu-
tions after the date of enactment.

Sec. 511. Rules for Plans Covering Pilots

Under present law, employees covered by a
collective bargaining agreement are ex-
cluded from consideration in testing whether
a qualified retirement plan satisfies the min-
imum coverage and non discrimination re-
quirements (section 410(b)(3)). Similarly, in
the case of a plan established pursuant to a
collective bargaining agreement between air-
line pilots and one or more employers, all
employees not covered by the collective bar-
gaining agreement are disregarded for pur-
poses of testing whether the plan satisfies
the minimum coverage and nondiscrimina-
tion requirements (section 410(b)(3)(B)). This
provision applies only in the case of a plan
that provides contributions or benefits for
employees whose principal duties are cus-
tomarily performed abroad aircraft in flight.
Thus, a collectively bargained plan covering
only airline pilots in tested separately from
employees who are not air pilots.

The bill provides that, in the case of a plan
established to provide contributions or bene-
fits for air pilots employed by one or more
common carriers engaged in interstate or
foreign commerce on air pilots employed by
carriers transporting mail for or under con-
tract with the United States Government,
all employees who are not air pilots are ex-
cluded from consideration in testing whether
the plan satisfies the minimum coverage re-
quirements (whether or not they are covered
by a collective bargaining agreement).

The provision is effective for years begin-
ning after December 31, 1995.

Sec. 512. Tenured Faculty

Present law section 457 governs and pro-
vides limits for nonqualified deferred com-
pensation arrangements of a governmental
or tax-exempt employers. Under section
457(f), an individual is taxed on the value of
the benefits under an ineligible arrangement
when there is no risk of forfeiture of the ben-
efit, rather than when any benefit is re-
ceived. Risk of forfeiture is generally tied to
the performance of future services. For ex-
ample, if an employer adopted an early re-
tirement incentive to pay a yearly supple-
ment of $10,000 over 5 years, the retiree will
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be taxed on the present value of the full
$50,000 in the year of retirement notwith-
standing the fact that he only received a
payment of $10,000.

Under the bill, ‘‘eligible faculty voluntary
retirement incentive plans’ are not subject
to the taxation provisions of section 457(f).
Payments under such plans will be taxed
when they are made available to partici-
pants, rather than when a risk of forfeiture
lapses. An ‘‘eligible faculty voluntary retire-
ment incentive plan’” means a plan estab-
lished for employees serving under contracts
of unlimited tenure at an institution of high-
er learning. Total benefits under the con-
tract cannot exceed two times annual com-
pensation, and all payments must be com-
pleted over a five-year period.

The provision is effective for years begin-
ning after December 31, 1995.

Sec. 513. Uniform Retirement Age

A qualified plan generally must provide
that payment of benefits under the plan
must begin no later than 60 days after the
end of the plan year in which the participant
reaches age 65. Also, for purposes of the vest-
ing and benefit accrual rules, normal retire-
ment age generally can be no later than age
65. For purposes of applying the limits on
contributions and benefits (section 415), so-
cial security retirement age is generally
used as retirement age. The social security
retirement age as used for such purposes is
presently age 65, but is scheduled to gradu-
ally increase.

The bill provides that for purposes of the
general nondiscrimination rule, the social
security retirement age is a uniform retire-
ment age and that subsidized early retire-
ment benefits and joint and survivor annu-
ities are not treated as not being available to
employees on the same terms merely be-
cause they are based on an employee’s social
security retirement age.

The provision is effective for years begin-
ning after December 31, 1995.

Sec. 514. Reports of Pension and Annuity
Payments

The penalty reform provisions of the Omni-
bus Budget Reconciliation Act of 1989 revised
the penalties imposed for failures to file cor-
rect and timely information returns to IRS,
and to provide statements to payees. This re-
vised penalty structure applies to 18 dif-
ferent types of reportable payments. Section
6724(d)(1).

However, this developed structure does not
apply to reports of pension and annuity pay-
ments required under section 6047(d). It also
does not apply to certain reports required by
sections 408(i) and 408(]) relating to IRAs and
SEPs.

The bill provides that the definition of ‘‘in-
formation return’ under section 6724(d) in-
cludes reports of pension and annuity pay-
ments required by section 6047(d), and any
report required under subsection (i) or (I) of
section 408.

Similarly, the definition of ‘‘payee state-
ment’’ under section 6724(d)(2) is amended to
include reports of pension and annuity pay-
ments required by section 6047(d) and any re-
port required under subsection (i) or (I) of
section 408. The bill provides that section
6652(e) is amended to delete reports of des-
ignated distributions from the scope of its
$25 per day penalty.

Under present law, interest and dividend
payments do not have to be reported if less
than $10 is paid to a person in any year. Mis-
cellaneous income need not be reported un-
less it exceeds $600. However, the law cur-
rently contains no dollar threshold for re-
ports of ‘‘designated distributions’—pri-
marily pension and annuity payments. The
bill provides a $10 reporting threshold for
designated distributions.
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Sec. 515. National Commission on Private
Pension Plans

In 1974, Congress first recognized the im-
portance of the Federal Government taking
an active role in creating a system where
American workers could earn private pen-
sion benefits to supplement Social Security
and ensuring that promised pension benefits
are paid. It did this by passing the Employ-
ment Retirement Income Security Act
(ERISA).

Today, our private pension system works
by delivering trillions of dollars to retiring
American workers. However, since its enact-
ment in 1974, ERISA has become more and
more complex, and the administrative costs
of maintaining a pension plan has risen sub-
stantially.

The bill will authorize the Commission (six
members appointed by the President, six by
the Speaker of the House, and six by the
Senate Majority Leader) to review existing
Federal incentives and programs that en-
courage and protect private retirement sav-
ings and set forth recommendations where
appropriate for increasing the level and secu-
rity of private retirement savings.

Sec. 516. Date for Adoption of Plan Amendments

The bill provides that any plan amendment
required by the bill are not required to be
made before the first plan year beginning on
or after January 1, 1997, if the plan is oper-
ated in accordance with the applicable provi-
sion and the amendment is retroactive to the
effective date of the applicable provision. In
the case of state and local governmental
plans, plan requirements are required to be
made on the first plan year beginning on or
after January 1, 1999.

By Mr. INOUYE:

S. 1008. A bill to amend title 10,
United States Code, to provide for ap-
pointments to the military service
academies by the Resident Representa-
tive to the United States for the Com-
monwealth of the Northern Mariana Is-
lands; to the Committee on Armed
Services.

TITLE 10 AMENDMENT LEGISLATION

e Mr. INOUYE. Mr. President, today I
am introducing a bill to amend title 10,
United States Code, to provide for ap-
pointments to the military service
academies by the Resident Representa-
tive for the Commonwealth of the
Northern Mariana Islands. I think it is
important that students from the Com-
monwealth of the Northern Mariana Is-
lands have an opportunity to be
trained at our military academies and
serve in our Armed Forces. This bill
would enable that to occur. I ask unan-
imous consent that the text of the bill
appear in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1008

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

Section 1. Appointments to military service acad-
emies by the resident representative to

the United States for the common-
wealth of the northern mariana islands.
(a) UNITED STATES MILITARY ACADEMY.—
(1) APPOINTMENT AUTHORITY.—Subsection
(a) of section 4342 of title 10, United States
Code, is amended by striking out the sen-
tence following the clauses of such sub-
section and inserting in lieu thereof the fol-
lowing:

CONGRESSIONAL RECORD — SENATE

€(10) One cadet from the Commonwealth of
the Northern Mariana Islands, nominated by
the Resident Representative to the United
States for the Commonwealth of the North-
ern Mariana Islands.

Each person specified in clauses (3) through
(10) who is entitled to nominate a candidate
for admission to the Academy may nominate
a principal candidate and nine alternates for
each vacancy that is available to the person
under this subsection.”.

(2) DOMICILE OF CADETS.—Subsection (f) of
such section is amended to read as follows:

‘(f) Each candidate for admission nomi-
nated under clauses (3) through (10) of sub-
section (a) must be domiciled—

‘(1) in the State, or in the congressional
district, from which the candidate is nomi-
nated; or

‘“(2) in the District of Columbia, Puerto
Rico, American Samoa, Guam, the Virgin Is-
lands, or the Commonwealth of the Northern
Mariana Islands, if the candidate is nomi-
nated from one of those places.”.

(3) CONFORMING AMENDMENTS.—(A) Sub-
section (d) of such section is amended by
striking out “(9)” and inserting in lieu there-
of ““(10)”.

(B) Section 4343 of such title is amended by
striking out ‘(8) of section 4342(a)”’ in the
second sentence and inserting in lieu thereof
““(10) of section 4342(a)”’.

(b) UNITED STATES NAVAL ACADEMY.—

(1) APPOINTMENT AUTHORITY.—Subsection
(a) of section 6954 of title 10, United States
Code, is amended by striking out the sen-
tence following the clauses of such sub-
section and inserting in lieu thereof the fol-
lowing:

€(10) One from the Commonwealth of the
Northern Mariana Islands, nominated by the
Resident Representative to the TUnited
States for the Commonwealth of the North-
ern Mariana Islands.

Each person specified in clauses (3) through
(10) who is entitled to nominate a candidate
for admission to the Academy may nominate
a principal candidate and nine alternates for
each vacancy that is available to the person
under this subsection.”.

(2) DOMICILE OF MIDSHIPMEN.—Subsection
(b) of section 6958 of such title is amended to
read as follows:

‘“(b) Each candidate for admission nomi-
nated under clauses (3) through (10) of sec-
tion 6954(a) of this title must be domiciled—

‘(1) in the State, or in the congressional
district, from which the candidate is nomi-
nated; or

‘“(2) in the District of Columbia, Puerto
Rico, American Samoa, Guam, the Virgin Is-
lands, or the Commonwealth of the Northern
Mariana Islands, if the candidate is nomi-
nated from one of those places.”.

(3) CONFORMING AMENDMENT.—(A) Section
6954(d) of such title is amended by striking
out ‘“(9)” and inserting in lieu thereof *‘(10)’.

(B) Section 6956(b) of such title is amended
by striking out ‘‘(8) of section 6954(a)’’ in the
second sentence and inserting in lieu thereof
“(10) of section 6954(a)’’.

(c) UNITED STATES AIR FORCE ACADEMY.—

(1) APPOINTMENT AUTHORITY.—Subsection
(a) of section 9342 of title 10, United States
Code, is amended by striking out the sen-
tence following the clauses of such sub-
section and inserting in lieu thereof the fol-
lowing:

‘“(10) One cadet from the Commonwealth of
the Northern Mariana Islands, nominated by
the Resident Representative to the United
States for the Commonwealth of the North-
ern Mariana Islands.

Each person specified in clauses (3) through
(10) who is entitled to nominate a candidate
for admission to the Academy may nominate
a principal candidate and nine alternates for
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each vacancy that is available to the person
under this subsection.”.

(2) DOMICILE OF CADETS.—Subsection (f) of
such section is amended to read as follows:

‘“(f) Each candidate for admission nomi-
nated under clauses (3) through (10) of sub-
section (a) must be domiciled—

‘(1) in the State, or in the congressional
district, from which the candidate is nomi-
nated; or

‘“(2) in the District of Columbia, Puerto
Rico, American Samoa, Guam, the Virgin Is-
lands, or the Commonwealth of the Northern
Mariana Islands, if the candidate is nomi-
nated from one of those places.”.

(3) CONFORMING AMENDMENTS.—(A) Sub-
section (d) of such section is amended by
striking out ‘“(9)”’ and inserting in lieu there-
of (10)”".

(B) Section 9343 of such title is amended by
striking out ‘“(8) of section 9342(a)”’ in the
second sentence and inserting in lieu thereof
““(10) of section 9342(a)’’.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply with respect
to the nomination of candidates for appoint-
ment to the United States Military Acad-
emy, the United States Naval Academy, and
the United States Air Force Academy for
classes entering the academies after the date
of the enactment of this Act.e

By Mr. D’AMATO:

S. 1009. A bill to prohibit the fraudu-
lent production, sale, transportation,
or possession of fictitious items pur-
porting to be valid financial instru-
ments of the United States, foreign
governments, States, political subdivi-
sions, or private organizations, to in-
crease the penalties for counterfeiting
violations, and for other purposes; to
the Committee on Banking, Housing,
and Urban Affairs.

THE FINANCIAL INSTRUMENTS ANTI-FRAUD ACT
OF 1995

e Mr. DDAMATO. Mr. President, I am

today introducing the Financial In-

struments Anti-Fraud Act of 1995.

This legislation combats the use of
factitious financial instruments to de-
fraud individual investors, banks, pen-
sion funds, and charities. These ficti-
tious instruments have been called
many names, including prime bank
notes, prime bank derivatives, prime
bank guarantees, Japanese yen bonds,
Indonesian promissory notes, TU.S.
Treasury warrants, and TU.S. dollar
notes. Fictitious financial instruments
have caused hundreds of millions of
dollars in losses.

Mr. President, these frauds have been
perpetrated by antigovernment groups
such as the Posse Comitatus and ‘“We
the People,” which use fictitious finan-
cial instruments to fund their violent
activities. In the wake of the terrible
tragedy in Oklahoma City, I hope my
colleagues will support legislation that
will cut the purse strings of these orga-
nizations.

Because these fictitious instruments
are not counterfeits of any existing ne-
gotiable instrument, Federal prosecu-
tors have determined that the manu-
facture, possession, or utterance of
these instruments does not violate the
counterfeit or bank fraud provisions
contained in chapters 25 and 65 of title
18 of the United States Code. The per-
petrators of these frauds can be pros-
ecuted under existing Federal law only
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if they used the mails or wires, or vio-
lated the bank fraud statute.

Mr. President, we have worked close-
ly with the Treasury Department and
various U.S. Attorneys’ Offices to pre-
pare the Financial Instruments Anti-
Fraud Act of 1995. This bill makes it a
violation of Federal law to possess,
pass, utter, publish, or sell, with intent
to defraud, any items purporting to be
negotiable instruments of the U.S.
Government, a foreign government, a
State entity, or a private entity. It
closes a loophole in Federal counter-
feiting law.

Fictitious financial instruments are
typically produced in very large de-
nominations and purport to offer very
high rates of return. Promoters of
these schemes claim that they have ex-
clusive access to secret wholesale mar-
kets paying 25 percent or more to in-
vestors. The June 13, 1994, issue of
Business Week reported that innocent
investors, including the National Coun-
cil of Churches and Salvation Army,
lost hundreds of millions of dollars in a
scam involving bogus guarantees
issued by the Czech Republic’s Banka
Bohemia.

Mr. President, organized terrorist
and militia groups are distributing do-
it-yourself kits that provide the mate-
rials and instructions for members of
such organizations to produce phony
money order and securities. These anti-
social groups seek to undermine the
soundness of the U.S. financial system,
and to raise funds to advance their vio-
lent, radical agenda. They claim, for
example, that the IRS is a tool of Zion-
ist international bankers and advocate
violent confrontation with Federal law
enforcement agents.

Drug traffickers also rely on ficti-
tious financial investment instru-
ments. Some West African organized
criminal syndicates, for instance, use
these instruments to fund their thriv-
ing heroin trade.

In addition to combating the use of
fictitious financial investment instru-
ments, this legislation correct a tech-
nical error that occurred when the
Congress enacted the Counterfeit De-
terrence Act of 1992. Congress intended
this bill to increase penalties for coun-
terfeit violations. As a result of a
drafting error, however, the 1992 legis-
lation actually lowered criminal pen-
alties for counterfeiting.

This bill imposes criminal penalties
for the production and sale of fictitious
instruments. These penalties are iden-
tical to those imposed for counter-
feiting. Criminals found guilty under
these sections will fact up to 25 years
in prison.

Mr. President, I strongly urge pas-
sage of the Financial Instruments
Anti-Fraud Act of 1995.e

By Mr. STEVENS (for himself
and Mr. MURKOWSKI):

S. 1010. A bill to amend the ‘‘unit of
general local government’ definition
for Federal payments in lieu of taxes to
include unorganized boroughs in Alas-
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ka and for other purposes; to the Com-
mittee on Labor and Human Resources.
PILT LEGISLATION
e Mr. STEVENS. Mr. President, Alaska
shoulders more than its fair share of
the Federal lands. Federal lands are
costly to State and local governments,
which cannot impose a property tax on
the Federal Government. Also, we are
not able to develop the Federal lands
to produce jobs and strengthen our
economy.

The Payments In Lieu of Taxes
[PILT] program provides Federal funds
to local governments which have tax-
exempt Federal lands within their
boundaries. PILT funding is designed
to relieve the fiscal burden on local
governments which Federal lands im-
pose by severely reducing the property
tax base. Under the act directing PILT
payments, the Secretary of the Interior
makes annual payments to each unit of
general local government within which
Federal lands are located.

Despite Alaska’s stature as the larg-
est State in the Union and despite the
millions of Federal acres in Alaska,
Alaska is currently only the 10th high-
est PILT recipient. This is because the
definition of ‘‘unit of general local gov-
ernment”’ includes only organized bor-
oughs and certain independent cities in
Alaska. Yet over 60 percent of Alaska
and 60 percent of the Federal lands are
located outside of any organized bor-
ough.

I cannot over-emphasize this point.
Only 40 percent of the Federal lands in
Alaska are located in organized bor-
oughs. Over half of the Federal lands in
Alaska, 60 percent, are not currently
considered in determining PILT pay-
ments to Alaska. Therefore, hundreds
of poor rural Alaskan communities
which are surrounded by Federal lands,
but which are outside of organized bor-
oughs, receive no PILT payments. Most
of these villages lack adequate sewer
and water systems and do not have
health facilities within 200 or 300 miles.

Last year, I introduced a bill to in-
clude Federal lands which are not with-
in organized boroughs or independent
cities. That legislation, which the Sen-
ate passed, would have accomplished
this by correcting an inequity in the
present definition of ‘“‘unit of general
local government’ for the purpose of
determining PILT payments to include
unorganized boroughs. Today, I am in-
troducing a similar bill.

This bill will resolve a great injus-
tice. The villages in Alaska that are
surrounded by tax-exempt Federal
lands should be compensated for loss of
property tax revenues and for the in-
ability to use the lands for any devel-
opment. The increase in Alaskan PILT
payments will directly benefit villages
which are in desperate need of re-
sources to sustain basic necessities for
their remote existence.

Currently, the local governments in
Alaska receive about $4.5 million a
yvear from PILT. Under this legislation,
the funds the State and villages receive
would increase by about $2.5 million
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under the corrected PILT program. $2.5
million a year will only begin to im-
prove the living conditions in the vil-
lages—but it will help. And it is much-
needed.

This bill will not increase the current
entitlement ceiling of PILT. It will
only change the way the PILT fund is
divided. It will provide a small addi-
tional share of the PILT fund distribu-
tion to those Alaskan communities
that are outside organized boroughs.

This legislation also will not reduce
other States’ PILT funding by very
much because PILT calculations in-
clude population statistics. Therefore,
Alaska will never receive as much as
some of the Western States with high
populations and relatively high Fed-
eral acreage.

It is a matter of fairness—60 percent
of the Federal lands in Alaska are not
included under current PILT calcula-
tions. Alaska is the only State not
fully compensated for all of its Federal
lands. Even the territories and the Dis-
trict of Columbia are fully com-
pensated.

I would appreciate the support of the
other Senators to see that Alaska fi-
nally receives PILT funds for all of the
Federal lands in the State—not just 40
percent of them.e®

By Mr. CRAIG (for himself, Mr.
HEFLIN, Mr. LUGAR, and Mr.
LEAHY):

S. 1011. A bill to help reduce the cost
of credit to farmers by providing relief
from antiquated and unnecessary regu-
latory burdens for the Farm Credit
System, and for other purposes.

THE FARM CREDIT SYSTEM REGULATORY RELIEF
ACT

Mr. CRAIG. Mr. President, I am here
today to introduce the Farm Credit
System Regulatory Relief Act of 1995. 1
am pleased that my colleague, Senator
HEFLIN along with the chairman and
ranking member of the Agriculture
Committee, Senators LUGAR and
LEAHY, join me as original cosponsors
of this important legislation.

The Farm Credit System Regulatory
Relief Act of 1995 will provide for the
elimination, consistent with safety and
soundness requirements, of all regula-
tions that are unnecessary, unduly bur-
densome or costly, or not based on
statute.

The Farm Credit System supplies
about 25 percent of the credit provided
to American producers and more than
80 percent of the credit provided to ag-
ricultural cooperatives. The cost of
this credit is increased by unnecessary
regulations. The increasingly competi-
tive global market combined with the
decreasing role of the Federal Govern-
ment in agricultural support programs
necessitates that farmers and ranchers
have continued access to competitive
sources of financial capital.

There are 8 Farm Credit System
banks and approximately 230 locally
owned farm credit associations located
across all 50 of the United States. If the
Farm Credit System is to remain the
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viable financial partner for American
agriculture that it is, then the time is
now to make these significant revi-
sions. Mr. President, I would also em-
phasize for the record that this piece of
legislation is simply and solely regu-
latory relief, it does not provide the
Farm Credit System with any addi-
tional or expanded lending authorities.

The changes, as I have outlined in
the attached section-by-section sum-
mary, are an important step toward en-
suring that our American farmers will
be able to obtain competitive loan
rates and better service from the Farm
Credit System.

Mr. President, I ask unanimous con-
sent that the section-by-section anal-
ysis of this bill along with a letter
from the Farm Credit Administration
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE FARM CREDIT SYSTEM REGULATORY RE-

LIEF ACT OF 1995—SECTION-BY-SECTION

ANALYSIS

Section 1: Short title; table of contents:
The short title is the ‘“Farm Credit System
Regulatory Relief Act of 1995.”

Section 2: References to the Farm Credit
Act of 1971: As used in this bill, all ref-
erences, unless otherwise noted, are ref-
erences to the ‘‘Farm Credit Act of 1971.”

Section 3: Regulatory Review: This section
describes the findings of Congress regarding
recent efforts by the Farm Credit Adminis-
tration (FCA) to reduce regulatory burden
on Farm Credit System institutions. This
section also directs FCA to continue its ef-
forts to eliminate, consistent with safety
and soundness, all regulations that are un-
necessary, unduly burdensome or costly, or
not based on statute.

Section 4: Examination of Farm Credit
System Institutions: Under current law, the
Farm Credit Administration has the author-
ity to examine System direct lender institu-
tions whenever and as often as the agency
chooses, but not less than once every year.
This section would grant the FCA flexibility
to extend the length of time between manda-
tory examinations to 18 months. This section
would not apply to Federal Land Bank Asso-
ciations, which under current law are only
mandated for examination every three years.

Nothing in this section would affect FCA’s
ability to examine any System institution at
any time the regulator deems necessary.
Likewise, this section would not affect the
specific technical requirements of FCA’s ex-
aminations or the Agency’s enforcement au-
thorities.

This section is designed to reduce examina-
tion costs for well-captialized System insti-
tutions while fully preserving FCA’s existing
safety and soundness oversight authorities.

Section 5; Farm Credit Insurance Fund Op-
erations. This section would authorize the
Farm Credit System Insurance Corporation
(FCSIC) to allocate to System banks excess
interest earnings generated by the Farm
Credit Insurance Fund once the Fund
reaches the secure base amount. At the same
time, until the excess interest earnings are
rebated to system banks, which would not
begin until five years after the secure base
amount is reached, any uses of the Fund
would could first from the allocated earnings
held in the Fund. Only after such allocated
amounts were exhausted would funds from
the secure base amount be used.

Current law requires the FCSIC to assess
premiums until such time as the aggregate
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amount in the Farm Credit Insurance Fund
(The Fund) equals the secure base amount.
The secure base amount is defined as an
amount equal to 2 percent of the insured li-
abilities of the Farm Credit System, or such
other amount determined by FCSIC to be ac-
tuarially sound. Once the secure base is
reached (expected in early 1997), premiums
can be suspended. However, FSCIC does not
have the authority to address the excess in-
terest earnings that will continue to build
above the secure base amount.

This section would allow the eventual re-
bate of this excess interest to those institu-
tions that have paid insurance premiums
based on a three-year running average of
their accruing loan volume. This section
would also authorize, but not require, FCSIC
to reduce insurance premiums as the Insur-
ance Fund approaches the 2 percent secure
base amount.

Section 6: Powers with Respect to Trou-
bled Insured System Banks: This section
would require FCSIC to implement the least
costly of all alternatives available to it, in-
cluding an assisted merger, as it considers
options for providing assistance to a trou-
bled System institution. It would also make
clear that the directorship and management
of an assisted institution serves at the dis-
cretion of and is subject to the approval of
FCSIC. Current law permits FCSIC to pro-
vide ‘‘open-bank” assistance to a troubled
System institution if such assistance is
merely less costly than liquidation, and also
permits FCSIC to ignore this least-cost re-
striction altogether in certain limited cir-
cumstances. Current law also permits FCSIC
to provide financial support to a troubled in-
stitution without any requirement that the
operations or management of that institu-
tion be materially changed. Failure to
amend current authorities could lead to
open-ended cost to the Farm Credit Insur-
ance fund, and potentially result in addi-
tional costs to other, healthy FCS institu-
tions.

Section 7: Farm Credit System Insurance
Corporation Board of Directors: This section
would retain the current structure of the
FCSIC Board by removing provisions of cur-
rent law requiring a new FCSIC Board struc-
ture. Currently, the FCSIC board is com-
prised of the three board members of the
Farm Credit Administration. The Chairman
of FCSIC is elected by the board and must be
someone other than the FCA chairman. Ef-
fective January 1, 1996, current law requires
the establishment of a new, full-time presi-
dentially-appointed, three-person board com-
pletely separate and independent from the
FCA board. This section would remove the
provision in current law and would result in
the retention of the FCA board as the FCSIC
board.

Section 8: Conservatorships and Receiver-
ships: This section makes a conforming
change to clarify that FCSIC can act in the
capacity of a receiver or conservator of a
System institution.

Section 9: Examinations by the Farm Cred-
it System Insurance Corporation: This sec-
tion provides that once the Farm Credit Ad-
ministration cancels the charter of a System
institution that is in receivership, FCSIC
shall have exclusive authority to examine
the institution.

Section 10: Oversight and Regulatory Ac-
tions by the Farm Credit System Insurance
Corporation: This section provides that the
Farm Credit Administration shall consult
with FCSIC before approving any debt
issuances by a System bank that fails to
meet the minimum capital levels set by
FCA. This section also provides for consulta-
tion with FCSIC before the Farm Credit Ad-
ministration approves a proposed merger or
restructuring of a System bank or large as-
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sociation that does not meet FCA’s min-
imum capital levels. Finally, the section
grants FCSIC similar authority to that of
the FDIC to prohibit any golden parachute
payment of indemnification payment by a
System institution that is in a troubled con-
dition.

Section 11: Formation of Administrative
Service Entities: This section would allow
Farm Credit System associations to estab-
lish administrative service entities. These
entities would not be permitted to perform
activities or carry out functions not cur-
rently authorized by statute. Under current
law, Farm Credit System banks can form
such entities under Section 4.25 of the Farm
Credit Act. This section would extend that
authority to FCS associations, although an
entity organized under this section would
have no authority either to extend credit or
provide insurance services to Farm Credit
System borrowers, nor would it have any
greater authority with respect to functions
and services than the organizing assocaiton
or associations possess under the Farm Cred-
it Act.

Section 12: Requirements for Loans Sold
into the Secondary Market: This section
would make inapplicable the borrower rights
requirements of current law, and allow Sys-
tem banks and associations to change their
bylaws to make inapplicable the borrower
stock requirements of current law, for any
loan specifically originated for sale into the
secondary market. Under current law, Farm
Credit borrowers are required to buy and
maintain stock or participation certificates
in the System institution which originated
their loan, even when the loan was origi-
nated with the express intent of selling it
into the secondary market.

In addition, System loans to farmers are
covered by the borrower rights provisions of
the Agricultural Credit Act of 1987. This sec-
tion would allow System institutions to
waive these requirements for loans that are
originated for sale into the secondary mar-
ket. If loans designated for sale into the sec-
ondary market are not sold within one year,
the relevant borrower stock and borrower
rights requirements would again apply.

The borrower stock provisions of this sec-
tion would apply whether or not the bank or
association retains a subordinated participa-
tion interest in a loan or pool of loans or
contributes to a cash reserve pursuant to
title VIII of the Farm Credit Act.

Section 13: Removal of Antiquated and Un-
necessary Paperwork Requirements:

Compensation of Association Personnel:
This section would remove the requirement
in current law that Farm Credit System
banks approve the appointment and com-
pensation of association CEOs.

Use of Private Mortgage Insurance: This
section would allow a rural home loan bor-
rower to obtain financing in excess of 85 per-
cent of the value of the real estate collateral
pledged, provided the borrower obtains pri-
vate mortgage insurance for the amount in
excess of 85 percent. Under current statute,
Farm Credit System institutions can only
lend up to 85 percent of the value of the real
estate security unless federal, state, or gov-
ernment agency guarantees are obtained.

Removal of Certain Borrower Reporting
Requirements: This section would repeal the
provision of current law which requires all
long-term mortgage borrowers to provide up-
dated financial statements every three
years, regardless of the status of the bor-
rower’s loan.

Disclosure Relating to Adjustable Rate
Loans: For loans not subject to the Truth-In-
Lending Act, current regulation requires
Farm Credit System institutions to notify a
borrower of any increase in the interest rate
applicable to the borrower’s loan at least 10 -
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days in advance of the effective date of the
change. For adjustable rate loans that are
based on an underlying index (such as
prime), this requirement is impossible to ful-
fill.

This section would permit notice of a
change in the borrower’s interest rate to be
given within a reasonable time after the ef-
fective date of an increase or decrease.

Joint Management Agreements: This sec-
tion would remove the requirement in cur-
rent law that both stockholders and the
Farm Credit Administration approve joint
management agreements, thereby leaving
such decisions to the discretion of the boards
of directors of the institutions involved.

Dissemination of Quarterly Reports: This
section would require that regulations issued
by the Farm Credit Administration gov-
erning the dissemination of quarterly re-
ports to shareholders be no more burdensome
or costly than regulations issued by other fi-
nancial regulators governing similar disclo-
sures by national banks.

Section 14: Removal of Federal Govern-
ment Certification Requirement for Certain
Private Sector Financings: This section
would remove government certification pro-
cedures for certain Banks for Cooperatives’
lending activities without changing eligi-
bility requirements in current statute.
Under current law, eligibility for FCS bank
for cooperative rural utility lending is based
on the eligibility requirements in the Rural
Electrification Act. Current statute requires
the administrator of the Rural Electrifica-
tion Administration (REA) to certify that
rural utility companies are eligible for REA
financing in order for those systems to ob-
tain private sector financing from the Banks
for Cooperatives. This section would remove
the certification requirement without chang-
ing the underlying eligibility criteria in the
statute.

Section 15: Reform of Regulatory Limita-
tions on Dividend, Member Business, and
Voting Practices of Eligible Farmer-Owned
Cooperatives: This section would allow
greater flexibility for evolving cooperative
structure issues such as dividend, member
business, and voting practices. Under current
law, farmer-owned cooperatives are required
to maintain rigid operating procedures in
order to maintain their eligibility for FCS
Bank for Cooperatives financing. This sec-
tion would allow existing borrowers to adapt
their operations, while retaining their farm-
er-owned nature, and thereby maintain their
continued eligibility to borrow from the
Banks for Cooperatives. This section would
not expand Banks for Cooperatives eligi-
bility to cooperatives that do not meet the
eligibility criteria in current law.

FARM CREDIT ADMINISTRATION,
McLean, VA, June 29, 1995.
Hon. LARRY E. CRAIG,
Chairman, Forestry, Conservation, and Rural
Revitalization Subcommittee.
Committee on Agriculture, Nutrition and For-
estry,
U.S. Senate, Washington, DC.

Dear Mr. Chairman: In response to your re-
quest, the Farm Credit Administration pro-
vides its views on the proposed Farm Credit
System Regulatory Relief Act of 1995 (Relief
Act). Relieving regulatory burden has been a
strategic goal of the FCA’s since 1994, and we
have accomplished a great deal in this area.
We are, nevertheless, supportive of legisla-
tive efforts to relieve burdens we lack the
power to remove, provided safety and sound-
ness are not compromised.

We do not believe it is necessary for the
Congress to direct FCA to continue its ef-
forts to eliminate regulations that are un-
necessary, unduly burdensome or costly or
not based on statute. The FCA has been ac-
tively involved in an effort to streamline its
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latory burden and is committed to con-
tinuing that process. The FCA Board re-
cently reaffirmed the existing policy to regu-
late only as necessary to implement or inter-
pret the statute or as required by safety and
soundness and to conduct a periodic review
of regulations with a view to eliminating un-
necessary burden.

While we understand the position the Sys-
tem has taken with respect to the statutory
provision for financial statements, we do be-
lieve that timely financial information on
large loans with annual or infrequent pay-
ment schedules is required for safe and sound
business decisions and planning. Should the
statutory provision be eliminated, we would
continue to address this issue by regulation
as necessary for safety and soundness. It
should also be noted that the current FCA
regulation (12 CFR 614.4200(c)) exempts loans
with regular and frequently scheduled pay-
ments such as rural housing or other simi-
larly amortized consumer-type loans.

With respect to the provisions dealing with
information provided to stockholders, FCA
regulations require that borrowers receive a
10-day advance notice of the increase in rates
on an adjustable rate loan, whether the rate
is an administered rate or is tied to an index
that is available to the general public and
not under the lender’s control. The Relief
Act proposes to delete this requirement and
provide for a post increase notice within a
reasonable time. The FCA Board has ex-
pressed interest in relaxing the regulatory
requirement and would support notification
to the borrower within 10 days after the in-
crease or decrease.

The Relief Act provisions would relieve an
association of any obligation to provide
stockholders with a quarterly financial re-
port. The quarterly report, together with the
annual report, serves a dual purpose. The re-
ports provide shareholders with current in-
formation on the performance of their in-
vestment and the management of the asso-
ciation they own. In addition, they serve as
the basis for disclosure to prospective share-
holders. FCA regulations currently require
that quarterly reports be sent to stock-
holders or published in a widely available
publication. The FCA currently is consid-
ering a request from a number of System in-
stitutions to permit these reports be made
available only when stockholders request
them. The Relief Act would relieve System
institutions of the obligation to provide a
quarterly report even if requested. We think
shareholders need to have access to recent fi-
nancial information about the institution
they own.

With respect to the provision related to
the Farm Credit System Insurance Corpora-
tion Board structure, we believe that it
would result in significant savigns and that
addressign this issue as proposed in the Re-
lief Act would be consistent with the current
emphasis on streamlining government.

We thank you for the opportunity to com-
ment. If we can be of further assistance,
please let us know.

Sincerely,
MARSHA MARTIN,
Chairman.
DOYLE L. COOK,
Board Member.

Mr. HEFLIN. Mr. President, I rise in
strong support of, and am proud to lend
my cosponsorship to, the Farm Credit
System Regulatory Relief Act of 1995.

The Farm Credit System has played
a central role in providing capital to
farming families for decades. However,
as we face an evolving business world,
modifications are necessary for Farm
Credit to remain a viable financial
partner for American agriculture.

The availability of credit is of vital
importance to rural economies. The
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Act addresses the need for adequate
and reliable credit by providing for the
removal of unnecessary and burden-
some regulation which will facilitate
the flow of required capital.

The Farm Credit Regulatory Relief
Act grants the Farm Credit Adminis-
tration the flexibility to extend the
length of time between mandatory ex-
aminations to 18 months. The Farm
Credit Administration has the author-
ity to examine system-direct lending
institutions whenever and as often as
the agency chooses. This improvement
only changes the mandatory period be-
tween examinations. This change will
reduce the isntitutions’ examination
costs and the savings will be passed
back to rural borrowers through lwoer
loan rates, thereby making capital
more easily attainable where it is most
needed.

In addition to reducing costs, the
Regulatory Relief Act will also allow
the Farm Credit System to better serve
local communities by creating admin-
istrative service entities. Current law
allows Farm Credit banks to establish
such service entities. This act would
extend existing authority to Farm
Credit System associations which serve
the rural communities. I fully support
this change and believe that it is long
overdue.

Through the removal of outdated and
burdensome regulations, the Farm
Credit System will be able to better
serve farming families and rural com-
munities wshile promoting cost savings
to agriculture by providing farmers
with competitive loan rates. For these
reasons, I strongly support the Farm
Credit Regulatory Relief Act of 1995.

By Mr. D’ AMATO (for himself
and Mr. MOYNIHAN):

S. 1012. A bill to extend the time for
construction of certain FERC licensed
hydro projects; to the Committee on
Energy and Natural Resources.

HYDROELECTRIC POWER LICENSE EXTENSION

e Mr. DPAMATO. Mr. President, I rise
today to introduce legislation with my
friend and colleague, Senator MOY-
NIHAN, that will keep two hydroelectric
projects in upstate New York on track.
Our legislation will extend the time
limitations on two Federal Energy
Regulatory Commission [FERC] li-
censed hydroelectric projects located
on two existing dam sites on the Hud-
son River—the Northumberland project
and the Waterford project.

The Northumberland Hydroelectric
project, when completed, will generate
48 million kilowatt hours of electricity
while the Waterford Hydroelectric
project will produce 42 million kilo-
watt hours. The development of these
two dams will provide a clean alter-
native energy source. In addition, the
construction and operation of these
projects will provide jobs for this up-
state region of New York.
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As many of my colleagues who are fa-
miliar with similar projects know, the
Federal Power Act sets a time limit for
the beginning of construction on a hy-
dropower project once FERC has issued
a license. Once a license is issued, con-
struction must occur 2 years from the
licensing date unless FERC extends the
initial two year deadline. The Federal
Power Act allows only one extension
for up to 2 years. Failure to commerce
construction within the time allotted
opens the license to termination. In
the case of these two projects, FERC
has already extended the deadline—the
Northumberland deadline is January
16, 1996, while the Waterford deadline is
June 7, 1997.

The bill that we are introducing
today is identical to legislation intro-
duced in the House by Representatives
SOLOMON and MCNULTY. Both bills give
FERC the authority to extend the con-
struction deadline for each project for
up to a total of 6 years. The current li-
censees for these projects are moving
steadily toward development, however,
they recognize that they may not be
able to achieve their goals within the
prescribed deadlines. By enacting this
legislation, the extra time necessary to
realize the potential of these projects
will be granted.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1012

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION.

Notwithstanding the limitations of section
13 of the Federal Power Act, the Federal En-
ergy Regulatory Commission, upon the re-
quest of the licensee or licensees for FERC
projects numbered 4244 and 10648 (and after
reasonable notice), is authorized in accord-
ance with the good faith, due diligence, and
public interest requirements of such section
13 and the Commission’s procedures under
such section, to extend the time required for
commencement of construction for each of
such projects for up to a maximum of 3 con-
secutive 2-year periods. This section shall
take effect for the projects upon the expira-
tion of the extension (issued by the Commis-
sion under such section 13) of the period re-
quired for commencement of construction of
each such project.e

By Mr. NICKLES:

S. 1014. A bill to improve the manage-
ment of royalties from Federal and
Outer Continental Shelf oil and gas
leases, and for other purposes; to the
Committee on Energy and Natural Re-
sources.

THE ROYALTY FAIRNESS ACT OF 1995

Mr. NICKLES. Mr. President, over
time, serious problems have developed
with the ways courts and consequently
the Minerals Management Service
[MMS] have interpreted the Federal
statute of limitations governing roy-
alty collection. Basically the issue is:
At what time does the statute of limi-
tations begin to run on the under-
payment of royalties?
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Some courts claim that the statute
of limitations does not begin to run
until the MMS ‘‘should have known
about the deficiency’” in the amount
the producer has paid [Mesa v. U.S.
(10th Cir. 1994)]. Other courts have held
that the current six year statute ‘is
tolled until such time as the govern-
ment could reasonably have known
about a fact material to its right of ac-
tion.” [Phillips v. Lujan (10th Cir. 1993)].

Either of the above interpretations
subject producers to unlimited liabil-
ity—a period that well exceeds the
statute of limitations on other agency
actions regarding procedures. This sit-
uation has created a climate of deep
uncertainty in the payment of royal-
ties that was not intended by Congress
and that is not in the best interests of
consumers, producers, or ultimately
the U.S. Government.

0Oil and gas producers pay billions of
dollars every year for the opportunity
to drill on Federal land. The payment
of royalties is a routine part of doing
business with the federal government.
Their is no attempt here to alter that
obligation to pay.

However, like all other businesses,
oil and gas producers need certainty in
their business relationships and in
their business transactions with the
Federal Government. That certainty is
not now present in the MMS’s regula-
tions or in numerous court decisions
interpreting the applicable statute of
limitations. Certainty can be achieved
only through legislation. For that rea-
son, I am introducing today the Roy-
alty Fairness Act of 1995.

The main objective of this legislation
is to identify the time when the stat-
ute of limitations begins to run on roy-
alty payments. In most cases, it will be
when the obligation to pay the royalty
begins. That will occur, in most in-
stances, at the time of an under-
payment of the royalty payment to the
MMS.

Let me summarize the effects and
provisions of this bill:

The bill establishes a 6-year statute
of limitations for auditing royalty ac-
tivities and correcting errors, defined
to commence the month following the
month of production.

The bill also addresses the refund pe-
riod for overpayments on OCS drilling.
Currently, there is a 2-year period to
file for an overpayment on offshore
leases. Experience has shown that this
period is too short and that, as a re-
sult, producers can lose legitimate re-
funds. To correct this problem, the bill
extends the refund period from 2 to 3
years. This section also provides for
routine crediting or offsetting of over-
payments against payments currently
due—something that is not permitted
now for royalty payments but would
increase the efficiencies of collection.

An amendment to the Federal Oil
and Gas Royalty Management Act of
1982 [FOGRMA] is included to similarly
shorten the time frame for producers
to keep records. There is simply no
need to keep records beyond the pro-
posed 6-year statute of limitations.
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Interest reciprocity is established,
but requires offsetting by both the les-
see and the Secretary. This offsetting
procedure applies to all overpayments
and underpayments at the lessee level
for all federal leases of the same cat-
egory prior to determining the ‘‘net”
overpayment or underpayment which
is subject to interest.

The Act allows the Secretary to
waive interest. Currently, the law is in-
terpreted to require the collection of
interest in all cases. That interpreta-
tion has made it difficult to resolve
payment issues or settle disputed
claims. Thus, this section is intended
to facilitate the settlement of pay-
ments and disputes.

Furthermore, the Act provides an in-
ducement for MMS to resolve adminis-
trative proceedings in a diligent time-
frame (3 years). There is currently no
such inducement; in fact, the MMS in
many instances tolls its decisions in-
definitely.

This bill provides for the imposition
of civil or criminal penalties upon a
showing of willful misconduct or gross
negligence. Currently penalties or as-
sessments are imposed without notice
or an opportunity to be heard. This
section provides for due process.

No section of this bill allows for re-
duced royalties either before or after
production is commenced.

It does, however, eliminate the need
to give formal notice before seeking
enforcement of the Outer Continental
Shelf Leasing Act [OCSLA].

These are the major provisions of the
Act. It covers leases administered by
the Secretary of the Interior on Fed-
eral lands and the Outer Continental
Shelf but specifically excludes Indian
lands.

The MMS has made a number of at-
tempts to correct these problems, and
currently it has several information
policies that parallel many of the pro-
visions in this bill. However, there will
be no permanent solution until Con-
gress enacts legislation. The bill has
strong support among oil and gas pro-
ducers. I am confident that creating a
climate of certainty in the oil and gas
industry and getting rid of some incon-
sistencies in current regulation is very
much in the national economic inter-
est.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1014

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Federal Oil and Gas Royalty Sim-
plification and Fairness Act of 1995,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions.

Sec. 3. Limitation periods.

Sec. 4. Overpayments: offsets and refunds.
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Sec. 5.
Sec. 6.

Required recordkeeping.

Royalty interest, penalties, and pay-
ments.

Limitation on assessments.

Cost-effective audit and collection
requirements.

Sec. 9. Elimination of notice requirement.

Sec. 10. Royalty in kind.

Sec. 11. Time and manner of royalty pay-

ment.

Sec. 12. Repeals.

Sec. 13. Indian lands.

Sec. 14. Effective date.

SEC. 2. DEFINITIONS.

Section 3 of the Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C. 1701
et seq.) is amended as follows:

(1) In paragraph (5), by inserting ‘‘(includ-
ing any unit agreement and
communitization agreement)’”’ after ‘‘agree-
ment”’.

(2) By amending paragraph (7) to read as
follows:

“(7) ‘lessee’ means any person to whom the
United States issues a lease.”.

(3) By striking ‘“‘and” at the end of para-
graph (15), by striking the period at the end
of paragraph (16) and inserting a semicolon,
and by adding at the end the following:

“(17) ‘administrative proceeding’ means
any agency bprocess for rulemaking, adju-
dication or licensing, as defined in and gov-
erned by chapter 5 of title 5, United States
Code (relating to administrative procedures);

‘“(18) ‘assessment’ means any fee or charge
levied or imposed by the Secretary or the
United States other than—

““(A) the principal amount of any royalty,
minimum royalty, rental, bonus, net profit
share or proceed of sale;

‘(B) any interest; and

“(C) any civil or criminal penalty;

‘(19) ‘commence’ means—

““(A) with respect to a judicial proceeding,
the service of a complaint, petition, counter-
claim, cross-claim, or other pleading seeking
affirmative relief or seeking offset or
recoupment;

‘(B) with respect to an administrative pro-
ceeding—

‘(i) the receipt by a lessee of an order to
pay issued by the Secretary; or

‘‘(ii) the receipt by the Secretary of a writ-
ten request or demand by a lessee, or any
person acting on behalf of a lessee which as-
serts an obligation due the lessee;

‘(20) ‘credit’ means the method by which
an overpayment is utilized to discharge, can-
cel, reduce or offset an obligation in whole or
in part;

‘“(21) ‘obligation’ means a duty of the Sec-
retary, the United States, or a lessee—

““(A) to deliver or take oil or gas in kind;
or

“(B) to pay, refund, credit or offset monies,
including (but not limited to) a duty to cal-
culate, determine, report, pay, refund, credit
or offset—

‘(i) the principal amount of any royalty,
minimum royalty, rental, bonus, net profit
share or proceed of sale;

‘‘(ii) any interest;

‘“(iii) any penalty; or

“(iv) any assessment,
which arises from or relates to any lease ad-
ministered by the Secretary for, or any min-
eral leasing law related to, the exploration,
production and development of oil or gas on
Federal lands or the Outer Continental
Shelf;

‘(22) ‘offset’ means the act of applying an
overpayment (in whole or in part) against an
obligation which has become due to dis-
charge, cancel or reduce the obligation;

‘4(23) ‘order to pay’ means a written order
issued by the Secretary or the United States
which—

Sec. 7.
Sec. 8.
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‘““(A) asserts a definite and quantified obli-
gation due the Secretary or the United
States; and

“(B) specifically identifies the obligation
by lease, production month and amount of
such obligation ordered to be paid, as well as
the reason or reasons such obligation is
claimed to be due,

but such term does not include any other
communication by or on behalf of the Sec-
retary or the United States;

‘“(24) ‘overpayment’ means any payment
(including any estimated royalty payment)
by a lessee or by any person acting on behalf
of a lessee in excess of an amount legally re-
quired to be paid on an obligation;

‘(26) ‘payment’ means satisfaction, in
whole or in part, of an obligation due the
Secretary or the United States;

““(26) ‘penalty’ means a statutorily author-
ized civil fine levied or imposed by the Sec-
retary or the United States for a violation of
this Act, a mineral leasing law, or a term or
provision of a lease administered by the Sec-
retary;

“(27) ‘refund’ means the return of an over-
payment by the Secretary or the United
States by the drawing of funds from the
United States Treasury;

‘4(28) ‘underpayment’ means any payment
by a lessee or person acting on behalf of a
lessee that is less than the amount legally
required to be paid on an obligation; and

‘4(29) ‘United States’ means—

‘““(A) the United States Government and
any department, agency, or instrumentality
thereof; and

‘“(B) when such term is used in a geo-
graphic sense, includes the several States,
the District of Columbia, Puerto Rico, and
the territories and possessions of the United
States.”.

SEC. 3. LIMITATION PERIODS.

(a) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701 et seq.) is amended by adding after sec-
tion 114 the following new section:

“SEC. 115. LIMITATION PERIODS.

‘“(a) IN GENERAL.—

‘(1) SIX-YEAR PERIOD.—A judicial or admin-
istrative proceeding which arises from, or re-
lates to, an obligation may not be com-
menced unless such proceeding is com-
menced within 6 years from the date on
which such obligation becomes due.

¢(2) LIMIT ON TOLLING OF LIMITATION PE-
RIOD.—The running of the limitation period
under paragraph (1) shall not be suspended or
tolled by any action of the United States or
an officer or agency thereof other than the
commencement of a judicial or administra-
tive proceeding under paragraph (1) or an
agreement under paragraph (3).

¢(3) FRAUD OR CONCEALMENT.—For the pur-
pose of computing the limitation period
under paragraph (1), there shall be excluded
therefrom any period during which there has
been fraud or concealment by a lessee in an
attempt to defeat or evade payment of any
such obligation.

‘‘(4) REASONABLE PERIOD FOR PROVIDING IN-
FORMATION.—In seeking information on
which to base an order to pay, the Secretary
shall afford the lessee or person acting on be-
half of the lessee a reasonable period in
which to provide such information before the
end of the period under paragraph (1).

“(b) FINAL AGENCY ACTION.—The Director
of the Minerals Management Service shall
issue a final Director’s decision in any ad-
ministrative proceeding before the Director
within one year from the date such pro-
ceeding was commenced. The Secretary shall
issue a final agency decision in any adminis-
trative proceeding within 3 years from the
date such proceeding was commenced. If no
such decision has been issued by the Director
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or Secretary within the prescribed time peri-
ods referred to above:

‘(1) the Director’s or Secretary’s decision,
as the case may be, shall be deemed issued
and granted in favor of the lessee or lessees
as to any nonmonetary obligation and any
obligation the principal amount of which is
less than $2,500; and

‘“(2) in the case of a monetary obligation
the principal amount of which is $2,500 or
more, the Director’s or Secretary’s decision,
as the case may be, shall be deemed issued
and final, and the lessee shall have a right of
de novo judicial review and appeal of such
final agency action.

‘‘(c) TOLLING BY AGREEMENT.—Prior to the
expiration of any period of limitation under
subsections (a) or (¢), the Secretary and a
lessee may consent in writing to extend such
period as it relates to any obligation under
the mineral leasing laws. The period so
agreed upon may be extended by subsequent
agreement or agreements in writing made
before the expiration of the period pre-
viously agreed upon.—

“(d) LIMITATION ON CERTAIN ACTIONS BY
THE UNITED STATES.—When an action on or
enforcement of an obligation under the min-
eral leasing laws is barred under subsection
(a) or (b), the United States or an officer or
agency thereof may not take any other or
further action regarding that obligation in-
cluding (but not limited to) the issuance of
any order, request, demand or other commu-
nication seeking any document, accounting,
determination, calculation, recalculation,
principal, interest, assessment, penalty or
the initiation, pursuit or completion of an
audit.

‘‘(e) OBLIGATION BECOMES DUE.—

‘(1) IN GENERAL.—For purposes of sub-
section (a), an obligation becomes due when
the right to enforce the obligation is fixed.

‘“(2) SPECIAL RULE REGARDING ROYALTY OB-
LIGATION.—The right to enforce any royalty
obligation is fixed for the purposes of this
Act on the last day of the calendar month
following the month in which oil or gas is
produced, except that with respect to any
such royalty obligation which is altered by a
retroactive redetermination of working in-
terest ownership pursuant to a unit or
communitization agreement, the right to en-
force such royalty obligation in such amend-
ed unit or communitization agreement is
fixed for the purposes of this Act on the last
day of the calendar month in which such re-
determination is made. The Secretary shall
issue any such redetermination within 180
days of receipt of a request for redetermina-
tion.

“(f) JUDICIAL REVIEW OF ADMINISTRATIVE
PROCEEDINGS.—In the event an administra-
tive proceeding subject to subsection (a) is
timely commenced and thereafter the limi-
tation period in subsection (a) lapses during
the pendency of the administrative pro-
ceeding, no party to such administrative pro-
ceeding shall be barred by this section from
commencing a judicial proceeding chal-
lenging the final agency action in such ad-
ministrative proceeding so long as such judi-
cial proceeding is commenced within 90 days
from receipt of notice of the final agency ac-
tion.

‘(g) IMPLEMENTATION OF FINAL DECISION.—
In the event a judicial or administrative pro-
ceeding subject to subsection (a) is timely
commenced and thereafter the limitation pe-
riod in subsection (a) lapses during the pend-
ency of such proceeding, any party to such
proceeding shall not be barred from taking
such action as is required or necessary to im-
plement the final unappealable judicial or
administrative decision, including any ac-
tion required or necessary to implement
such decision by the recovery or recoupment
of an underpayment or overpayment by
means of refund, credit or offset.
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“(h) STAY OF PAYMENT OBLIGATION PENDING
REVIEW.—Any party ordered by the Sec-
retary or the United States to pay any obli-
gation (including any interest, assessment or
penalty) shall be entitled to a stay of such
payment without bond or other surety pend-
ing administrative or judicial review unless
the Secretary demonstrates that such party
is or may become financially insolvent or
otherwise unable to pay the obligation, in
which case the Secretary may require a bond
or other surety satisfactory to cover the ob-
ligation.

‘(1) INAPPLICABILITY OF THE OTHER STAT-
UTES OF LIMITATION.—The limitations set
forth in sections 2401, 2415, 2416, and 2462 of
title 28, United States Code, section 42 of the
Mineral Leasing Act (30 U.S.C. 226-2), and
section 3716 of title 31, United States Code,
shall not apply to any obligation to which
this Act applies.”.

(b) CLERICAL AMENDMENT.—The table of
contents in section 1 of such Act (30 U.S.C.
1701) is amended by adding after the item re-
lating to section 114 the following new item:
‘“Sec. 115. Limitation period.”.

SEC. 4. OVERPAYMENTS: OFFSETS AND REFUNDS.

(a) IN GENERAL.—The Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701 et seq.) is amended by adding after sec-
tion 111 the following new section:

“SEC. 111A. OVERPAYMENTS: OFFSETS AND RE-
FUNDS.

‘“(a) OFFSETS.—

‘(1) MANNER.—For each reporting month, a
lessee or person acting on behalf of a lessee
shall offset all under payments and overpay-
ments made for that reporting month for all
leases within the same royalty distribution
category established under permanent in-
definite appropriations.

*“(2) OFFSET AGAINST OBLIGATIONS.—The net
overpayment resulting within each category
from the offsetting described in paragraph
(1) may be offset and credited against any
obligation for current or subsequent report-
ing months which have become due on leases
within the same royalty distribution cat-
egory.

‘“(3) PRIOR APPROVAL NOT REQUIRED.—The
offsetting or crediting of any overpayment,
in whole or part, shall not require the prior
request to or approval by the Secretary.

‘(4) EXCLUSION OF CERTAIN UNDER AND
OVERPAYMENTS.—Any underpayment or over-
payment upon which an order has been
issued which is subject to appeal shall be ex-
cluded from the offsetting provisions of this
section.

‘“(b) REFUNDS.—

‘(1) IN GENERAL.—A refund request may be
made to the Secretary not before one-year
after the subject reporting month. After
such one-year period and when a lessee or a
person acting on behalf of a lessee has made
a net overpayment to the Secretary or the
United States and has offset or credited in
accordance with subsection (a), the Sec-
retary shall, upon request, refund to such
lessee or person the net overpayment, with
accumulated interest thereon determined in
accordance with section 111. If for any rea-
son, a lessee or person acting on behalf of a
lessee is no longer accruing obligations on
any lease within a category, then such lessee
or person may immediately file a request for
a refund of any net overpayment and accu-
mulated interest.

‘“(2) REQUEST.—The request for refund is
sufficient if it—

“(A) is made in writing to the Secretary;

‘(B) identifies the person entitled to such
refund; and

“(C) provides the Secretary information
that reasonably enables the Secretary to
identify the overpayment for which such re-
fund is sought.
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“(3) TREATMENT AS WRITTEN REQUEST OR
DEMAND.—Service of a request for refund
shall be a ‘written request or demand’ suffi-
cient to commence an administrative pro-

ceeding.
‘‘(4) PAYMENT BY SECRETARY OF THE TREAS-
URY.—The Secretary shall certify the

amount of the refund to be paid under para-
graph (1) to the Secretary of the Treasury
who is authorized and directed to make such
refund.

‘“(5) PAYMENT PERIOD.—A refund under this
subsection shall be paid within 90 days of the
date on which the request for refund was re-
ceived by the Secretary.

‘“(c) LIMITATION ON OFFSETS AND RE-
FUNDS.—

(1) LIMITATION PERIOD FOR OFFSETS AND
REFUNDS.—Except as provided by paragraph
(2), a lessee or person acting on behalf of a
lessee may not offset or receive a refund of
any overpayment which arises from or re-
lates to an obligation unless such offset or
refund request is initiated within six years
from the date on which the obligation which
is the subject of the overpayment became
due.

‘“(2) EXCEPTION.—(A) For any overpayment
the recoupment of which (in whole or in
part) by offset or refund, or both, may occur
beyond the six-year limitation period pro-
vided in paragraph (1), where the issue of
whether an overpayment occurred has not
been finally determined, or where
recoupment of the overpayment has not been
accomplished within said six-year period, the
lessee or person acting on behalf of a lessee
may preserve its right to recover or recoup
the overpayment beyond the limitation pe-
riod by filing a written notice of the over-
payment with the Secretary within the six-
year period.

‘“(B) Notice under subparagraph (A) shall
be sufficient if it—

‘(i) identifies the person who made such
overpayment;

‘(i) asserts the obligation due the lessee
or person; and

‘‘(iii) identifies the obligation by lease,
production month and amount, as well as the
reason or reasons such overpayment is due.

“(d) PROHIBITION AGAINST REDUCTION OF
REFUNDS OR OFFSETS.—In no event shall the
Secretary directly or indirectly claim any
amount or amounts against, or reduce any
offset or refund (or interest accrued thereon)
by, the amount of any obligation the en-
forcement of which is barred by section
115.7.

(b) CLERICAL AMENDMENT.—The table of
contents in section 1 of such Act (30 U.S.C.
1701)is amended by adding after the item re-
lating to section 111 the following new item:
‘“Sec. 111A. Overpayments: offsets and re-

funds.”.
SEC. 5. REQUIRED RECORDKEEPING.

Section 103 of the Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C.
1713(b)) is amended by adding at the end the
following:

‘‘(c) Records required by the Secretary for
the purpose of determining compliance with
an applicable mineral leasing law, lease pro-
vision, regulation or order with respect to oil
and gas leases from Federal lands or the
Outer Continental Shelf shall be maintained
for six years after an obligation becomes due
unless the Secretary commences a judicial
or administrative proceeding with respect to
an obligation within the time period pre-
scribed by section 115 in which such records
may be relevant. In that event, the Sec-
retary may direct the record holder to main-
tain such records until the final nonappeal-
able decision in such judicial or administra-
tive proceeding is rendered. Under no cir-
cumstance shall a record holder be required
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to maintain or produce any record covering

a time period for which a substantive claim

with respect to an obligation to which the

record relates would be barred by the appli-

cable statute of limitation in section 115.”".

SEC. 6. ROYALTY INTEREST, PENALTIES, AND
PAYMENTS.

(a) INTEREST CHARGED ON LATE PAYMENTS
AND UNDERPAYMENTS.—Section 111(a) of the
Federal Oil and Gas Royalty Management
Act of 1982 (30 U.S.C. 1721(a)) is amended to
read as follows:

‘‘(a) In the case of oil and gas leases where
royalty payments are not received by the
Secretary on the date that such payments
are due, or are less than the amount due, the
Secretary shall charge interest on a net late
payment or underpayment at the rate pub-
lished by the Department of the Treasury as
the Treasury Current Value Of Funds Rate.
The Secretary may waive or forego such in-
terest in whole or in part. In the case of a
net underpayment for a given reporting
month, interest shall be computed and
charged only on the amount of the net un-
derpayment and not on the total amount due
from the date of the net underpayment. The
net underpayment is determined by offset-
ting in the same manner as required under
paragraphs (1) and (2) of section 111A(a). In-
terest may only be billed by the Secretary
for any net underpayment not less than one
year following the subject reporting
month.”.

(b) CHARGE ON LATE PAYMENT MADE BY THE
SECRETARY.—Section 111(b) of the Federal
0Oil and Gas Royalty Management Act of 1982
(30 U.S.C. 1721(b)) is amended to read as fol-
lows:

‘“(b) Any payment made by the Secretary
to a State under section 35 of the Mineral
Leasing Act, and any other payment made
by the Secretary which is not paid on the
date required under such section 35, shall in-
clude an interest charge computed at the
rate published by the Department of the
Treasury as the Treasury Current Value of
Funds Rate. The Secretary shall not be re-
quired to pay interest under this paragraph
until collected or when such interest has
been waived or is otherwise not collected.
With respect to any obligation, the Sec-
retary may waive or forego interest other-
wise required under section 3717 of title 31,
United States Code.”.

(c) PERIOD.—Section 111(f) of the Federal
0il and Gas Royalty Management Act of 1982
(30 U.S.C. 1721(f)) is amended to read as fol-
lows:

“(f) Unless waived or not collected pursu-
ant to subsections (a)(2) and (b)(2), interest
shall be charged under this section only for
the number of days a payment is late.”.

(d) LESSEE INTEREST.—Section 111 of the
Federal Oil and Gas Royalty Management
Act of 1982 (30 U.S.C. 1721) is amended by add-
ing the following after subsection (g):

““(h) If a net overpayment, as determined
by offsetting as required under section
111A(1) and (2) for a reporting month, inter-
est shall be allowed and paid or credited on
such net overpayment, with such interest to
accrue from the date such net overpayment
was made, at the rate published by the De-
partment of the Treasury as the Treasury
Current Value of Funds Rate.”’.

(e) PAYMENT EXCEPTION FOR MINIMAL PRO-
DUCTION.—Section 111 of the Federal Oil and
Gas Royalty Management Act of 1982 (30
U.S.C. 1721) is amended by adding the fol-
lowing after subsection (h):

‘(i) For any well on a lease which produces
on average less than 250 thousand cubic feet
of gas per day or 25 barrels of oil per day, the
royalty on the actual or allocated lease pro-
duction may be paid—
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‘(1) for a 12-month period, only based on
actual production removed or sold from the
lease; and

‘(2) 6 months following such period, for ad-
ditional production allocated to the lease
during the period.

No interest shall be allowed or accrued on
any underpayment resulting from this pay-
ment methodology until the month following
the applicable 12-month period.”.

SEC. 7. LIMITATION ON ASSESSMENTS.

Section 111 of the Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C. 1721)
is amended by adding the following after
subsection (i):

““(j) The Secretary may levy or impose an
assessment upon any person not to exceed
$250 for any reporting month for the inac-
curate reporting of information required
under subsection (k). No assessment may be
levied or imposed upon any person for any
underpayment, late payment, or estimated
payment or for any erroneous or incomplete
royalty or production related report for in-
formation not required by subsection (k) ab-
sent a showing of gross negligence or willful
misconduct.”.

SEC. 8. COST-EFFECTIVE AUDIT AND COLLEC-
TION REQUIREMENTS.

Section 101 of the Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C. 1701
et seq.) is amended by adding the following
after subsection (c¢):

“(d)(1) If the Secretary determines that the
cost of accounting for and collecting of any
obligation due for any oil or gas production
exceeds or is likely to exceed the amount of
the obligation to be collected, the Secretary
shall waive such obligation.

‘“(2) The Secretary shall develop a lease
level reporting and audit strategy which
eliminates multiple or redundant reporting
of information.

‘“(3) In carrying out this section, for on-
shore production from any well which is less
than 250 thousand cubic feet of gas per day or
25 barrels of oil per day, or for offshore pro-
duction for any well less than 1,500,000 cubic
feet of gas per day or 150 barrels of oil per
day, the Secretary shall only require the les-
see to submit the information described in
section 111(k). For such onshore and offshore
production, the Secretary shall not conduct
royalty reporting compliance and enforce-
ment activities, levy or impose assessments
described in such section 111(k) and shall not
bill for comparisons between royalty report-
ing and production information. The Sec-
retary may only conduct audits on such
leases if the Secretary has reason to believe
that the lessee has not complied with pay-
ment obligations for at least three months
during a twelve month period. The Secretary
shall not perform such audit if the Secretary
determines that the cost of conducting the
audit exceeds or is likely to exceed the addi-
tional royalties expected to be received as a
result of such audit.”.—

SEC. 9. ELIMINATION OF NOTICE REQUIREMENT.

Section 23(a)(2) of the Outer Continental
Shelf Lands Act (43 U.S.C. 1349(a)(2)) is
amended to read as follows:

‘(2) Except as provided in paragraph (3) of
this subsection, no action may be com-
menced under subsection (a)(1) of this sec-
tion if the Attorney General has commenced
and is diligently prosecuting a civil action in
a court of the United States or a State with
respect to such matter, but in any such ac-
tion in a court of the United States any per-
son having a legal interest which is or may
be adversely affected may intervene as a
matter of right.”’.

SEC. 10. ROYALTY IN KIND.

(a) IN GENERAL.—Section 27(a)(1) of the
Outer Continental Shelf Lands Act (43 U.S.C.
1353(a)(1)) and the first undesignated para-
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graph of section 36 of the Mineral Leasing
Act (30 U.S.C. 192) are each amended by add-
ing at the end the following: ‘‘Any royalty or
net profit share of oil or gas accruing to the
United States under any lease issued or
maintained by the Secretary for the explo-
ration, production and development of oil
and gas on Federal lands or the Outer Conti-
nental Shelf, at the Secretary’s option, may
be taken in kind at or near the lease upon 90
days prior written notice to the lessee. Once
the United States has commenced taking
royalty in kind, it shall continue to do so
until 90 days after the Secretary has pro-
vided written notice to the lessee that it will
resume taking royalty in value. Delivery of
royalty in kind by the lessee shall satisfy in
full the lessee’s royalty obligation. Once the
oil or gas is delivered in kind, the lessee
shall not be subject to the reporting and rec-
ordkeeping requirements, including require-
ments under section 103, except for those re-
ports and records necessary to verify the vol-
ume of oil or gas produced and delivered
prior to or at the point of delivery.”.

(b) SALE.—Section 27(c)(1) of the Outer
Continental Shelf Lands Act (43 U.S.C.
1353(c)(1)) is amended by striking ‘‘competi-
tive bidding for not more than its regulated
price, or if no regulated price applies, not
less than its fair market value’ and insert-
ing ‘“‘competitive bidding or private sale’’.
SEC. 11. TIME, MANNER, AND INFORMATION RE-

QUIREMENTS FOR ROYALTY PAY-
MENT AND REPORTING.

Section 111 of the Federal Oil and Gas Roy-
alty Management Act of 1982 (30 U.S.C. 1721)
is amended by adding the following after
subsection (j):

‘(k)(1) Any royalty payment on an obliga-
tion due the United States for oil or gas pro-
duced pursuant to an oil and gas lease ad-
ministered by the Secretary shall be payable
at the end of the month following the month
in which o0il or gas is removed or sold from
such lease.

‘(2) Royalty reporting with respect to any
obligation shall be by lease and shall include
only the following information:

“(A) identification of the lease;

‘“(B) product type;

‘“(C) volume (quantity) of such oil or gas
produced;

‘(D) quality of such oil or gas produced;

‘“(E) method of valuation and value, in-
cluding deductions; and

‘“(F) royalty due the United States.

‘“(3) Other than the reporting required
under paragraph (2), the Secretary shall not
require additional reports or information for
production or royalty accounting, including
(but not limited to) information or reports
on allowances, payor information, selling ar-
rangements, and revenue source.

‘“(4) No assessment may be imposed on a
retroactive adjustments with respect to roy-
alty information made on a net basis for re-
ports described in paragraph (2).

‘“(6) The Secretary shall establish report-
ing thresholds for de minimis production,
which is defined as less than 100 thousand
cubic feet of gas per day or 10 barrels of oil
per day per lease. For such de minimis pro-
duction, the lessee shall report retroactive
adjustments with the current month royalty
payment, and the Secretary shall not bill
for, or collect, comparisons to production,
assessments, or interest.

‘“(6) If the deadline for tendering a royalty
payment imposed by paragraph (1) cannot be
met for one or more leases, an estimated
royalty payment in the approximate amount
of royalties that would otherwise be due may
be made by a lessee or person acting on be-
half of a lessee for such leases to avoid late
payment interest charges. When such esti-
mated royalty payment is established, ac-
tual royalties become due at the end of the
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second month following the month the pro-
duction was removed or sold for as long as
the estimated balance exists. Such estimated
royalty payment may be carried forward and
not reduced by actual royalties paid. Any es-
timated balance may be adjusted, recouped,
or reinstated, at any time. The requirements
of paragraph (2) shall not apply to any esti-
mated royalty payment.”.

SEC. 12. REPEALS.

(a) FOGRMA.—Section 307 of the Federal
0il and Gas Royalty Management Act of 1982
(30 U.S.C. 1755), is repealed. Section 1 of such
Act (relating to the table of contents) is
amended by striking out the item relating to
section 307.

(b) OCSLA.—Effective on the date of the
enactment of this Act, section 10 of the
Outer Continental Shelf Liands Act (43 U.S.C.
1339) is repealed.

SEC. 13. INDIAN LANDS.

The amendments made by this Act shall
not apply with respect to Indian lands, and
the provisions of the Federal Oil and Gas
Royalty Management Act of 1982 as in effect
on the day before the date of enactment of
this Act shall apply after such date only
with respect to Indian lands.

SEC. 14. EFFECTIVE DATE.

This Act, and the amendments made by
this Act, shall take effect on the date of the
enactment of this Act with respect to any
obligation which becomes due on or after
such date of enactment.

———————

ADDITIONAL COSPONSORS

S. 648
At the request of Mr. COHEN, the
name of the Senator from Maine [Ms.
SNOWE] was added as a cosponsor of S.
648, a bill to clarify treatment of cer-
tain claims and defenses against an in-
sured depository institution under re-
ceivership by the Federal Deposit In-
surance Corporation, and for other pur-
poses.
S. 678
At the request of Mr. AKAKA, the
names of the Senator from North Da-
kota [Mr. CONRAD], and the Senator
from Rhode Island [Mr. PELL] were
added as cosponsors of S. 678, a bill to
provide for the coordination and imple-
mentation of a national aquaculture
policy for the private sector by the
Secretary of Agriculture, to establish
an aquaculture development and re-
search program, and for other pur-
poses.
S. 690
At the request of Mr. AKAKA, the
name of the Senator from Florida [Mr.
GRAHAM] was added as a cosponsor of S.
690, a bill to amend the Federal Nox-
ious Weed Act of 1974 and the Terminal
Inspection Act to improve the exclu-
sion, eradication, and control of nox-
ious weeds and plants, plant products,
plant pests, animals, and other orga-
nisms within and into the TUnited
States, and for other purposes.
S. 890
At the request of Mr. KOHL, the name
of the Senator from Illinois [Ms.
MOSELEY-BRAUN] was added as a co-
sponsor of S. 890, a bill to amend title
18, United States Code, with respect to
gun free schools, and for other pur-
poses.
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