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The Senate met at 11 a.m. and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Today we celebrate the birthday of
James Madison, the fourth President of
the United States, who was known as
the “Father of the U.S. Constitution.”
He said, ‘““We have staked the whole fu-
ture of American civilization, not upon
the power of government, far from it.
We have staked the future of all our
political institutions upon the capacity
of mankind for self-government; upon
the capacity of each and all of us to
govern ourselves, to control ourselves,
to sustain ourselves according to the
Ten Commandments of God.”’

Let us pray. Almighty God, who “‘has
not given us a spirit of fear but of
power and of love and of a sound
mind.”—I1 Timothy 1:7—help us to get
control of our lives by giving You con-
trol. Help the Senators and all of us
who work with and for them to exem-
plify lives placed completely under
Your control. We thank You for giving
us the clear guidelines of Your control
in the Ten Commandments, the irrev-
ocable absolutes for life as individuals
and as a nation. ‘““We the people’’ reaf-
firm our commitment to Your truth as
set forth in our Constitution. Guide the
Senators in all they legislate to enable
government to liberate the initiative
of individuals to gain control of their
destinies by living and working for
Your glory. Through our Lord and Sav-
ior. Amen.

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
able majority leader, Senator LOTT of
Mississippi, is recognized.

Senate

SCHEDULE

Mr. LOTT. Mr. President, this morn-
ing the Senate will be in a period for
morning business until 12 noon. At
noon, the Senate will proceed to execu-
tive session to begin up to 6 hours of
debate on the nomination of Judge
Frederica Massiah-Jackson to be a dis-
trict judge for the Eastern District of
Pennsylvania, with a vote occurring on
or in relation to that nomination on
Tuesday at approximately 2:15. As was
announced on Friday, we do expect to
have at least one rollcall vote today
beginning at approximately 5:30. We
will be voting on an Executive Cal-
endar nomination or on a Kosovo reso-
lution if language can be worked out. |
understand the assistant majority
leader, Senator NICKLES, is working on
that with the Senator from Connecti-
cut, Senator DobD. We hope they will
get the language worked out so that we
can have discussion and, hopefully, a
vote on that important resolution. |
think it is timely. As always, we will
alert Members as to precisely when
that vote is scheduled for and what it
will be on.

Today, with regard to the Massiah-
Jackson nomination, there are up to 6
hours of debate and 3 hours and 15 min-
utes on Tuesday. Following that de-
bate, at 12:15, the Senate will proceed
to a vote on invoking cloture on the
motion to proceed to H.R. 2646, the
Coverdell A+ education bill. Therefore,
Senators can expect at least one vote
today at approximately 5:30, as well as
a vote on Tuesday, at 12:15 on cloture
on the motion to proceed to Coverdell,
and then the vote on the Massiah-Jack-
son nomination.

We are still hoping to clear for pas-
sage the Texas low-level waste legisla-
tion and the international shipping
bill. Senators can therefore expect that
to come up. Once we can get an agree-
ment worked out, | think, on the low-
level waste issue, hopefully the vote
will not be a rollcall vote and it can be

worked out and we can have a voice
vote. Also, the shipping bill has been
through a long process over the last 2
years. Senators on both sides of the
aisle have worked on that important
issue. Senator GORTON has indicated he
would have just one amendment and he
would agree to a 1-hour time agree-
ment. But that bill is being held up
now by, | believe, the Senator from Illi-
nois because of some judicial nhomina-
tions. Perhaps that can be worked out
some way this week.

When you consider the nominations
that will be voted on this week, the
possibility of the low-level waste legis-
lation and international shipping, as
well as the Coverdell A+ education bill,
we are going to have a busy week. If we
can finish the Coverdell A+ issue with-
out filibusters on the motion to pro-
ceed, as well as going to the substance
of the bill, instead of just being able to
get started on it Thursday, then we can
go to NATO enlargement. If we don’t
get some cooperation on the education
bill, which is very important for fami-
lies and children in America and their
education needs, then that will push off
the NATO enlargement bill until some-
time next week.

Now, the Appropriations Committee
is scheduled to mark up the two sup-
plemental appropriations bills begin-
ning at 9:30 a.m. on Tuesday. So we will
have one or both of those available as
soon as the House acts, although that
could still be a couple of weeks, as I
understand it. We will be ready to go in
the Senate. The Budget Committee is
marking up the first concurrent budget
resolution on Tuesday as well. So we
can expect those two issues also to
come up within the next 2 weeks, or
certainly before we go out for the
Easter recess.

Mr. President, | am looking forward
to cooperation this week and a very
productive week on behalf of the Amer-
ican people.

| yield the floor.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
HUTCHINSON). Under the previous order,
leadership time is reserved.

MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of morning
business not to extend beyond the hour
of 12 noon, with the time equally di-
vided between the two leaders.

Mr. BAUCUS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Montana, Mr. BAucus, is rec-
ognized.

RELATIONS WITH JAPAN AND TO
HONOR MIKE MANSFIELD’S 95TH
BIRTHDAY

Mr. BAUCUS. Mr. President, in a few
days, Washington’s cherry trees will
come into bloom by the Tidal Basin. As
you may know, the Empire of Japan
gave us these trees in the year 1912, as
a gesture of thanks for President Theo-
dore Roosevelt’s role in ending the
Russo-Japanese War.

But with due regard for TR, no one in
this century has done more for our re-
lations with Japan than Montana’s
most accomplished and honored son:
Mike Mansfield.

Today Mike celebrates his 95th birth-
day. To honor this occasion, and with
thanks for all that Mike has taught me
and all of us over the years, | would
like to offer some thoughts on our rela-
tionship with Japan as we approach the
next century.

THE UNITED STATES-JAPAN ALLIANCE

In the past fifty years, America and
Japan built an enduring alliance. It is
the work of statesmen like Douglas
MacArthur and Yoshida Shigeru after
the Second World War; Dwight Eisen-
hower and Kishi Nobusuke, who steered
the US-Japan Security Treaty through
the Senate and the Diet in 1960; and
Mansfield himself in his years of serv-
ice as Ambassador to Japan.

It has weathered the Chinese Revolu-
tion and the Korean War. Crises in the
Taiwan Strait. Vietnam and forty
years of Cold War confrontation.
Through it all, this alliance has helped
prevent another broad Asian war. That
in turn has helped all the nations of
the Pacific—from the lonely islands in
sight of the Antarctic coast across the
equator to the snows of Manchuria—to
grow, live peacefully with one another,
and give their people better lives. And
as we look to the new century, we must
recognize that preserving and strength-
ening this alliance is our single most
important foreign policy task in Asia.

THE CONVENTIONAL WISDOM

We must begin by understanding, to
use Mansfield’s famous phrase, that
our relationship with Japan remains
““the most important bilateral relation-
ship in the world, bar none.”

To many Americans today—and per-
haps many Japanese—that may seem
less than obvious. Many of us look at
Japan as powerful but helpless and fad-
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ing; much like the ‘“‘things that have
lost their power” Sei Shonagon de-
scribes in the ‘“Makura no Soshi’’:

A large boat high and dry in a creek at
ebb-tide; a large tree blown down in a gale,
lying on its side with its roots in the air; the
retreating figure of a sumo wrestler who has
been defeated in a match.

The perception is easy to understand.
At home, since 1991 Japan’s economy
has grown by an average of just 1% a
year. Japan’s political system has re-
sponded only with a series of minor
spending and regulatory shifts, punc-
tuated by a massive error in nearly
doubling the consumption tax on a na-
tion that already consumes far too lit-
tle.

The Nikkei Index is down 60% from
its peak and shows no signs of recov-
ery.

}J/apan’s banks are adrift in a sea of
bad debts, claimed by the Finance Min-
istry to be 79 trillion yen and by others
three times that much. It has taken
eight years to revise banking regula-
tions in the “Big Bang,” and serious
action on failed banks is still entirely
absent.

Abroad, Japan’s Asian neighbors are
enduring their worst crisis since the
Vietnam War. Japan’s government has
responded with a—praiseworthy—will-
ingness to contribute to the IMF’s res-
cue packages for these countries. But
its trade surplus with Thailand and
Korea; its refusal to open its markets
to imports; and its failure to improve
its growth and consumption rates;
helped create the crisis last year and
now threaten to prolong it.

THE TRUTH

But as serious as this may be, we
must not inflate it into something even
worse. And some of us do just that. A
Wall Street Journal column a couple
months back—headlined “Japan’s
Model Has Failed”’—is a typical piece
of conventional wisdom. Typical and
forgivable, but dead wrong.

As Maeda Katsunosuke, Vice Chair-
man of Keidanren, says: ‘“Japan is not
experiencing an ‘economic crisis,’ but a
‘financial crisis.””’

I would add to that a crisis of govern-
ance, which | will discuss later. But
otherwise Japan is strong and healthy.

This year, Japan’s manufacturing in-
dustries will produce as much as ours,
in a country with half our population.
Japan’s great companies—Sony, Toy-
ota, Mitsubishi, NEC—are as dynamic
and competitive as ever. Japan builds
nearly half the ships in the world. It
doubles our annual production of ma-
chine tools. Filed more patents here in
America than ever before. And, in an
economy three fifths our size, will in-
vest as much money as we do in state-
of-the-art research and development.

Japan’s social indicators are even
better. Its citizens have the world’s
longest average lifespan. Its unemploy-
ment rate is the lowest in the devel-
oped world. Its crime rate is trivial—so
low that two violent incidents in
Tokyo high schools this year appeared
to Japan as a national epidemic. Its
students rate at the top of inter-
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national science and math surveys.
And, not least, Japan’s poor live much
better lives than America’s.

So to say that Japan’s economy—
much less its ““model’’—has *“‘failed” is
to say something foolish. Japan’s prob-
lems are serious. But they are soluble.
And there is no reason to conclude that
in the first decades of the next century,
we and Japan will be less than the
world’s two leading economies; its
technological leaders; and, at least in
potential, its strongest military pow-
ers.

And thus, as the 21st century opens,
our relationship with Japan will re-
main the most important in the world.
Nothing will do more to keep the peace
in Asia; to build prosperity in every
Pacific nation; and to make the world
a better, cleaner, healthier place—than
preserving our alliance.

SHARED VALUES

How do we do it? We need five things.
And the first and most important of
them is summed up in a comment
Mansfield made to the Japan-America
Society a few years ago:

Remember that we are two of the world’s
greatest democracies, and that we share
basic values—respect for political and eco-
nomic freedom and a common desire for
peace.

Some alliances are marriages of con-
venience against common threat, in
which the partners have irreconcilable
differences they can put aside but not
solve. The classic case is our alliance
with the Soviet Union in the Second
World War. It did not survive the war;
nor, probably, did its authors on either
side intend that it should.

But alliances based on common val-
ues, with proper care, can outlive the
threats they were created to address.
And our alliance with Japan is one of
those.

Our people share a reverence for de-
mocracy. We share the freedoms to
travel and to speak our minds. And we
share something that may appear su-
perficial, but really is profound: an ap-
preciation for one another’s way of life.

You can see that on a walk down any
big Tokyo street, as you pass the Body
Shop, Condomania, McDonald’s,
Wendy'’s, and dozens of other
commonplaces of modern life. And you

can see it here in America with
karaoke bars, teenagers wearing
tamagotchi, sushi bars, Banana

Yoshimoto in bookstores and the Teen-
age Mutant Ninja Turtles on Saturday
morning TV.

These things may sound trivial—fads
and consumerism at worst, a taste for
one another’s popular culture at best.
But they are important. They show
that ordinary people in both coun-
tries—salarymen, high school kids, soc-
cer moms—understand that what is im-
portant in life is not national crusades,
military glory and foreign wars, but
the good life and the quest for peace.

SHARED VIEW OF SECURITY

That is a solid foundation for the sec-

ond thing we need: a united policy to
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keep the peace in a world perhaps less
dangerous, but more complex, than the
world of the Cold War.

In the coming years, China will
choose between the highly responsible
and important role it has taken up in
the Korean question and in the Asian
financial crisis; and the belligerent ap-
proach it adopted in the Taiwan Strait
crisis just two years ago.

We will see historic events across the
Tsushima Strait, as North Korea’s to-
talitarian system crumbles and the Ko-
rean nation moves towards unity.

Russia, already reviving economi-
cally, will regain its status as a great
Pacific power.

And the financial crisis in Indonesia,
whose waters carry most of Japan’s en-
ergy supply and 40% of all the world’s
shipping may create an entirely new
set of questions.

We cannot predict the future in any
of these areas. But we can be certain of
two things. We can address them more
safely and peacefully if our own mili-
tary is strong and our policy does not
go out of its way to pick fights. And it
will be close to impossible for these
processes to lead to a major war as
long as we remain allied with Japan—
Asia’s most advanced economy and, po-
tentially, its strongest military power.
Or, to use Mike Mansfield’s words:

Remember that we are allies, and that our
security and foreign policy cooperation is es-
sential for the peace and prosperity that the
Pacific region enjoys today.

The new Defense Guidelines we
signed last year; our cooperation on
Iraq; and our joint work for Japan’s
permanent seat on the UN Security
Council show me that we are listening
to that advice.

COMMON AGENDA

Third, the next century will present
us with a new set of issues, arising
from the extraordinary growth of in-
dustry, science, trade and migration.
And as the world’s two leading techno-
logical powers, we and Japan have spe-
cial responsibilities to address them.

Mass trade and migration have en-
riched the world and made ordinary
people freer than ever before. They also
allow new diseases to spread faster
than ever; put great strains on food
safety; and eased life for international
criminals.

The industrial expansion of Latin
America, Southeast Asia and India has
reduced poverty and allowed ordinary
people to live longer lives. It has also
reduced fishing stocks, sped global
warming and accelerated the decline of
the world’s forests and wildlife. Crises
like the fires in Borneo, or slowly de-
veloping problems like the accumula-
tion of toxic materials in fish, can af-
fect dozens of countries or even the
whole world.

These things will challenge the wis-
dom and capacity of us all; but early
signs are good.

Through the ‘“‘Common Agenda,”
launched in 1993, American and Japa-
nese doctors have eradicated polio-
myelitis in the Western Pacific. We
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hope to wipe it out worldwide by the
year 2000. Our environmental experts
are developing ways to preserve coral
reefs, a biodiversity resource the natu-
ralist E.O. Wilson calls ‘“‘the marine
equivalent of the rainforest.”” Still oth-
ers are creating new technologies to
monitor the health of oceans and the
pace of climate change; predict earth-
quakes and floods more efficiently, and
slow the spread of AIDS in Cambodia
and Vietnam.
THE ECONOMIC RELATIONSHIP

Fourth, we need a strong, fair and re-
ciprocal relationship in economics and
trade. And the structural imbalance of
today’s trade with Japan is, | believe,
the greatest threat to our alliance.

Our trade with Japan is vast. In
goods and services together, it likely
topped $250 billion last year. To put
this in context, our $14 billion worth of
travel services exports to Japan was
greater than the total of all our ex-
ports—cars, wheat, computers, insur-
ance, everything—to China.

And most of this relationship is good
for both of us. Japan is a crucial mar-
ket for Montana’s cattlemen and lum-
ber mills. Japanese companies, like Ad-
vanced Silicon Materials with its plant
in Butte, invest and create jobs here in
America.

But depending on currency values, we
run a structural deficit of $30 to $70 bil-
lion. And the reason is not, | believe,
macroeconomic factors like budget
surpluses, deficits, growth rates or sav-
ings. It is that Japan’s market was
rigged against imports in the 1950s and
1960s, and has not fundamentally
changed since.

As farsighted as our policymakers
were in other areas, they did not re-
spond as Japan’s ministries shut down
American auto factories, closed out our
textile markets and blocked our agri-
cultural exports. And as the kendo
master Miyamoto Musashi wrote in the
“Book of Five Rings,” the results were
inevitable: ““If you diverge only a little
from the correct Way, you will later
find this a large divergence.”

So these methods spread throughout
Japan’s economy. To the great cost of
American producers and Japanese con-
sumers, they remain in force today.

The Health Ministry uses long re-
views and irrelevant tests to block for-
eign pharmaceuticals. It takes an aver-
age of forty months, or three times as
long as our FDA, to approve any for-
eign medicine; and it has taken thirty-
eight years and counting in the ex-
treme case of oral contraceptives. So
Merck and Pfizer sell less than they
should; and Japan’s elderly are denied
the most effective new medicines, like
Eisei for Alzheimer’s patients and
Fosomax for osteoporosis—ironically, a
drug developed by a Japanese pharma-
ceutical company and sold by an Amer-
ican firm, just as VCRs were invented
in America and are sold by NEC and
Sony.

Japanese citizens sign 99-year mort-
gages on houses because foreign con-
struction firms remain locked out of
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the market. American auto companies
can’t find dealerships, whether steering
wheels are on the right, the left, or the
roof. And Japanese families pay $20 for
a melon, $5 for an apple, and out-
rageous sums for a bag of rice.

Americans get angry about this.
Rightly so. And the consequences can
go beyond trade. While times are good
in America, most people will live with
the imbalance. But when our economy
turns down, it will be right back above
the fold in the daily paper. And we
could return to the era of scare head-
lines about Japanese buying the Lin-
coln Center; movie theaters running
films like “‘Rising Sun’’; Members of
Congress holding Toshiba-smashing
parties on the Capitol steps; and Amer-
icans beginning to see Japan as less a
partner than a rival or even a threat.

TRADE POLICY

I do not want to see that happen. The
time to prevent it is now, and | do not
think our policy is up to the job.

Today we are focused almost totally
on macroeconomics: tax policy, fiscal
stimulus and Japan’s growth rate. That
is not wrong in itself. Japan should be
fixated less on its deficit, and more on
its responsibility to grow faster and
import more from its neighbors. In
fact, faster growth will also help Japan
with its budget deficits, as has hap-
pened here in America. So the Treas-
ury is right to call for tax cuts and real
stimulus.

But it is not enough. When we suc-
ceed in trade with Japan, it is through
specific sectoral talks, using retalia-
tion if necessary, to address the admin-
istrative guidance, informal cartels
and discriminatory regulations found
almost everywhere in Japan’s econ-
omy. That is why the beef agreement
Ambassador Mansfield and | pushed for
nine years ago has made Japan our
largest foreign beef market by far—re-
gardless of what my old friend Hata
Tsutomu thought about Japanese in-
testines. It is why the medical equip-
ment agreement and the Semiconduc-
tor Agreements work. And it is why,
let us hope, our recent agreements on
air passenger service and port proce-
dures will succeed.

True, this method is uncomfortable.
It leads to disputes and ‘‘friction.” But
when we drift away from it, our ex-
ports stagnate and our public is rightly
frustrated. We need to return to it; and
the only alternative to that is a sweep-
ing reform in Japan.

CRISIS OF GOVERNANCE

And that leads me to my earlier com-
ment about a ‘“‘crisis of governance,”
and along with it, the fifth and final
part of a strong relationship with
Japan in the next century.

A few years ago, a member of the
Japanese Diet touched on this in a
mostly wrong-headed book called ““The
Japan That Can Say No.” He meant, of
course, ‘‘no”” to the United States in
trade negotiations, feeling that in
order to reform, Japan had to stop
what he viewed as constant grovelling
to the demands of the United States.
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In the US, around the same time, |
was the Trade Subcommittee Chair-
man. So | was making a lot of the de-
mands. And | had the opposite com-
plaint—I felt Japan only said “‘no.”’

But | have come to believe neither of
us was quite right. Like the blind sages
in the Japanese folk tale, we were try-
ing to describe an elephant by examin-
ing bits of it. And the past ten years of
Japanese history have revealed to us, if
not the whole beast, then at least a
more complete animal.

If we look at Japan’s response to its
bank failures; reform of the Finance
Ministry; or the Asian financial crisis,
we see a Japan that, to exaggerate only
a little, cannot say ‘‘yes,” cannot say
“no,”” and simply waits for problems to
go away. And the reason is obviously
not that Japanese cannot understand
issues or make decisions. It is the na-
ture of governance in Japan.

Bureaucrats have too much power
and too little accountability to politi-
cians or courts. Ministers appoint vir-
tually no senior ministry officials and
have little power over their subordi-
nates. Thus Prime Ministers have few
means to make ministries work to-
gether. Governments have too little
power to set policy. And citizens have
too little control over the whole sys-
tem.

As a result, regulatory, trade and fi-
nancial policies set decades ago, for a
nation recovering from war and only
beginning to develop civilian industry,
continue to guide Japan today. They
no longer work and they will not work.
And this is the root of all the problems
I cited earlier, from failure to stimu-
late the economy, to the slow pace of
banking reform and the lackluster re-
sponse to the Asian financial crisis.

POLITICAL REFORM

And thus, Japan must go beyond de-
regulation and fiscal policy. It needs
thorough political reform. A system
that can make a decision and make it
stick.

It must give more power to ministers
at the expense of their bureaucrats;
elected politicians at the expense of
ministries; towns and prefectures at
the expense of Tokyo; citizens at the
expense of the state.

That will take enormous willpower
and vision. But | am totally convinced
that Japan can do it. Recall the explo-
sive reforms and industrial growth of
the Meiji era, and the rebuilding after
World War Il. Remember that in the
right circumstances, Japan’s people are
among the most creative, energetic and
hard-working in the world. And look
ahead to a brilliant future.

If Japan can make this leap, our rela-
tionship will reach its full potential—
as a creator of wealth for our countries
and our neighbors, a source of ideas, in-
vention and science that will astonish
the world, and the world’s strongest
guarantee of peace.

And if that sounds like a daydream,
remember how far we have come, from
the end of the Second World War to
this era of peace in the Pacific. Set
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aside Health Ministry regulations, fis-
cal policy, Defense Guidelines and
every thing else, and reflect on the
amazing fact that today, more than at
any time in human history, ordinary
people can live a decent, safe, secure
life.

Our alliance for Japan helped make
it happen. And Mike Mansfield, on his
95th birthday, deserves as much credit
for this as anyone alive.

It is quite a legacy. The best possible
tribute to it would be that, in the next
century, we complete the work he has
begun so well.

PRIVILEGE OF THE FLOOR

Mr. BAUCUS. Mr. President, | ask
unanimous consent to allow Angela
Marshall of my staff to be on the Sen-
ate floor during the introduction of the
Emergency Marketing Assistance Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. BAucus pertain-
ing to the introduction of S. 1762 are
located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. BAUCUS. Mr. President, | yield
the floor and suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, what is the
state of business at the moment?

The PRESIDING OFFICER. We are in
morning business until 12 noon.

Mr. BYRD. Mr. President, | ask unan-
imous consent that | may speak for not
to exceed 15 minutes and that the stat-
ed order for the Senate at 12 noon be
delayed until | complete my remarks,
which will not be longer than 15 min-
utes at most.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

SENATOR MOYNIHAN’S BIRTHDAY

Mr. BYRD. Mr. President, today,
March 16th, marks the birthday of a
man whom Shakespeare could have
been describing when he said in “Henry
VII,” ““He was a scholar, and a ripe and
good one, exceeding wise, fair-spoken,
and persuading.”” The man whom that
description fits like a glove is the re-
spected senior Senator from New York,
Senator DANIEL PATRICK MOYNIHAN,
who today celebrates his seventy-first
birthday. O, to be 71 again. O, to be 71
again. | have to rejoice in Senator
MOYNIHAN being only 71 today. | am
pleased to offer Senator MOYNIHAN my
best wishes for a very happy birthday,
and my thanks for the intellectual
vigor, the stubborn veracity, the scru-
pulous accuracy and the wise counsel
that Senator MoYNIHAN has brought to
the Senate.
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Senator MOYNIHAN’s curriculum vitae
is as widely known as it is broadly
based—his humble beginnings, his
climb up the academic ladder which,
despite being interrupted by World War
Il, culminated in a doctorate from the
Fletcher School of Law and Diplomacy;
a period of teaching economics—
wouldn’t | like to have sat in his
class—a period of teaching economics,
sociology and urban studies at Harvard
and at the Joint Center for Urban
Studies; and a distinguished series of
positions in the Kennedy, Johnson and
Nixon administrations before winning
election to the Senate for the first
time in 1976. Few Senators come to this
body with so much academic and prac-
tical experience. No one who observes
Senator MOYNIHAN on the Senate floor
would guess that as a young man, he
once arrived at a test with a dock-
worker’s loading hook tucked in his
back pocket.

William Shakespeare has also said in
“Twelfth Night,” “But to be said an
honest man . . . goes as fairly as to say
a careful man and a great scholar.”
And that description also reflects the
character of Senator MoOYNIHAN, a life-
long scholar who has never shirked
from the sometimes unpleasant duty of
informing the Senate and the nation
and Presidents of the hard facts of this
or that issue. His carefully studied
analysis and his insight into complex
issues ranging from poverty in America
to the future of social security keep
Senators on the floor and staff glued to
C-Span, because we have all come to
rely on the fact that when Senator
MOYNIHAN speaks, we all will learn
something of importance, something
that may fundamentally shift our
thinking. His skill with words is equal-
ly finely honed, imbuing every
thoughtfully parsed sentence with
meaning and wit. He is, to hearken
back to Shakespeare’s description,
“fair spoken, and persuading,” in
speech and in the many books he has
authored.

In an age of ten second campaign slo-
gans, bumper sticker rhetoric, and sim-
plistic, feel-good legislation, Senator
MOYNIHAN is an anachronism, a throw-
back to the days of thoughtful consid-
eration of complex issues and reasoned
debate on the merits of different pos-
sible solutions. He thinks on a grander,
a grander scale than do most people
and, as a consequence, he is able to
foresee problems long before they be-
come costly, messy, politically dan-
gerous quagmires that few people have
the courage to tackle, let alone solve.
When | have doubts about some new
program being proposed, or some radi-
cal change being suggested without the
benefit of hearings or committee con-
sideration, and Senator MOYNIHAN also
voices concern, or briefly sketches pos-
sible unpredicted outcomes arising
from the proposal, then | know that
my hesitation is vindicated.

In another sense, too, Senator Moy-
NIHAN is a figure from a different, more
polite age, for he is a gentleman. Ed-
mund Burke has observed that ““A king
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may make a nobleman, but he cannot
make a gentleman.” “A Kking may
make a nobleman, but he cannot make
a gentleman.” The same can be said for
politicians—elections can make a Sen-
ator—not always a good one—but they
can never make a gentleman. In this
age of negative campaigns, of road
rage, of obscenities masquerading as
popular music, and of television that
makes one blush while changing chan-
nels, there are few gentlemen to point
to, but Senator MOYNIHAN is surely one
of those few. He listens carefully, re-
spectful of the viewpoint of the speak-
er—which is in itself an increasingly
lost art, it seems. | have never heard
him raise his voice in anger, or com-
ment rudely about another Member,
and though his criticisms can be as
witty and tart as an Empire apple—the
Empire apple is something like the
Mclintosh apple, very flavorful, tart. |
saw some up at Martin’s store in
Charlestown yesterday, some Empire
apples. Despite the standing that he
enjoys, he remains an approachable fig-
ure, unaffected by the grandeur of his
surroundings in this majestic building.
Were he to stop and look back at the
Capitol, | suspect that he would be en-
joying the simple pleasure of tulips and
daffodils, nodding, tossing their heads
in the sunshine, and not so much savor-
ing the symbol of legislative power em-
bodied in this marble and sandstone ed-
ifice.

In the twenty-two years that Senator
MOYNIHAN has graced the Senate with
his presence, he has brought to the
Senate an intellectual puissance and
an exalted level of scholarship that
have raised the mental caliber of every
one around him. He has been more than
a Senator from New York, though he
certainly has been a good representa-
tive of the people of that great State.
He has also been an intellectual leader,
a sage, and a prophet for the Senate
and for the Nation. He has lifted us all
up on his broad wings of scholarship.

He is the possessor, the last time |
looked at the Congressional Directory
some few months ago, he is the posses-
sor of 60 honorary degrees—60. | don’t
think anyone else in this body, prob-
ably in the other body, can equal that
achievement.

So he has lifted us all up on the
broad wings of his scholarship, his ex-
perience and his wisdom, so painstak-
ingly acquired only to be so freely and
generously given away.

Herman Melville observed in Moby
Dick that *“. .. there is a Catskill
eagle in some souls that can alike dive
down into the blackest gorges, and soar
out of them again and become invisible
in the sunny spaces. And even if he for
ever flies within the gorge, that gorge
is in the mountains; so that even in his
lowest stoop the mountain eagle is still
higher than other birds upon the plain,
even though they soar.”” The distin-
guished Senator from New York is just
such a soul, a Catskill eagle, inspiring
other birds of the sunlit Senate plain,
including this BYRD.
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Mr. President, Erma and | offer our
best wishes to Senator DANIEL PATRICK
MOYNIHAN as he celebrates his birthday
with his lovely wife Liz and his family.
May he enjoy many, many, many more
happy birthdays, and may we, his col-
leagues, have the high privilege of
sharing in those birthdays with him
over a period of many, many years
away.

Mr. President, | yield the floor. | sug-
gest the absence of a quorum.

The PRESIDING OFFICER (Mr. RoB-
ERTS). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. GRAMS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS-CONSENT AGREE-
MENT—NOMINATION OF FRED-
ERICA A. MASSIAH-JACKSON

Mr. GRAMS. Mr. President, as in ex-
ecutive session, | ask unanimous con-
sent that the debate relative to the
nomination of Frederica Massiah-Jack-
son be postponed to occur at a time to
be determined by the majority leader.
It is my understanding that the White
House intends to withdraw this nomi-
nation by 1 p.m. today. If that does not
occur, then it would be the majority
leader’s intention to begin the sched-
uled debate at 1 p.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMS. Thank you very much,
Mr. President.

EXTENSION OF MORNING
BUSINESS

Mr. GRAMS. Mr. President, | also
ask unanimous consent that there now
be a period of morning business with
Senators permitted to speak for up to
10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMS. Thank you very much,
Mr. President.

95TH BIRTHDAY TRIBUTE TO MIKE
MANSFIELD

Mr. DASCHLE. Mr. President, |
would like to join my colleague from
Montana, Senator BAucus, in wishing a
happy 95th birthday to former Senator
and Ambassador Mike Mansfield. If his-
torians were to accept nominations for
individuals who are living embodi-
ments of 20th century history, | would
nominate Mike Mansfield to be our
Democratic representative.

Ambassador Mansfield’s life has
framed some of the great events of this
century, from his service as a 14-year-
old sailor in the U.S. Navy in World
War |, to his role as an architect of
modern American policy toward Japan
as long-time U.S. Ambassador. Along
the way, Mike Mansfield shaped his-

S1967

tory in both ordinary and extraor-
dinary ways: as a miner and mining en-
gineer, as a professor of history and po-
litical science, and as a member of the
U.S. House of Representatives and Sen-
ate from Montana, including a remark-
able 16-year tenure as Senate Majority
Leader.

As you know, Mr. President, Mike
Mansfield’s majestic portrait now pre-
sides over a room that bears his name
just off the Senate floor. To Senators,
staff, and visitors, it is a reminder of a
Senate giant who was a quiet rock of
integrity and perseverance. | am hon-
ored and grateful that we have the op-
portunity today to thank this living
reminder of America’s greatness and
its goodness. Happy birthday, Ambas-
sador Mansfield, and best wishes for
many more years of good health and
happiness.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
KyL). Without objection, it is so or-
dered.

The
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Mr. LOTT. Mr. President, for the in-
formation of all Senators, | would like
to officially notify the Presiding Offi-
cer on a change in the status of the
nomination that was to have been de-
bated today, that being the nomination
of Frederica Massiah-Jackson. The
nominee has written the President of
the United States asking her nomina-
tion be withdrawn.

It is my understanding the President
has withdrawn her nomination and,
therefore, the Senate will not be con-
ducting a rollcall vote relative to her
nomination tomorrow at 2:15 p.m.

Again, it is my hope the Senate can
consider today the resolution relative
to human rights in Kosovo and conduct
a vote regarding that resolution at 5:30
p.m. | understand there may be some
objection to bringing up that resolu-
tion, but I cannot understand why any
Senator would object to a timely con-
sideration of the human rights consid-
erations with regard to what has been
happening in Kosovo. At the appro-
priate time, when we can get an agree-
ment on the wording of the resolution,
it will be my intent to bring it to the
floor. If some Senator objects, he or
she will have to appear and do so.

If not, the Senate should be prepared
to consider the nomination of Susan
Graber to be a circuit judge, with that
vote occurring at 5:30 p.m. today.
Susan Graber is a nominee from the
State of Oregon to be on the circuit
court in that region.
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WITHDRAWAL OF NOMINATION OF
FREDERICA MASSIAH-JACKSON

Mr. LOTT. Mr. President, back to the
withdrawal of the nomination of Fred-
erica Massiah-Jackson, | note that this
is at her request in writing, and the
President has, therefore, officially
withdrawn her nomination. | think it
is the right decision on the part of the
nominee, and | think certainly it is the
right decision for the President to ac-
cept that withdrawal and notify the
Senate. This nominee had been given a
considerable amount of time to clarify
the record with regard to the objec-
tions that have been heard by the dis-
trict attorney in the Philadelphia re-
gion in which this judge would have re-
sided, and also from the Pennsylvania
District Attorneys Association. Clear-
ly, this nomination was in jeopardy. It
probably would have been defeated. |
think that would have been the right
vote. All concerned have been spared
further problems by this withdrawal.
So, | am pleased that the nomination
has been withdrawn.

EXTENSION OF MORNING
BUSINESS

Mr. LOTT. Mr. President, | ask unan-
imous consent that the period for the
transaction of morning business be ex-
tended under the same terms as pre-
viously ordered.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS-CONSENT AGREE-
MENT—NOMINATION OF SUSAN
GRABER

Mr. LOTT. Mr. President, as in exec-
utive session, | ask unanimous consent
that at 5:20 p.m. today, the Senate pro-
ceed to executive session, with 10 min-
utes of time to be equally divided be-
tween the chairman and the ranking
member of the Judiciary Committee,
and an immediate vote then occur after
that time on the confirmation of the
nomination of Executive Calendar No.
530, which is Susan Graber, of Oregon,
to be U.S. Circuit Judge for the Ninth
Circuit. | further ask unanimous con-
sent that following the vote, the Presi-
dent be immediately notified of the
Senate’s action and that the Senate
then return to legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, | ask unan-
imous consent that it be in order at
this time to ask for the yeas and nays
on the nomination, and | therefore ask
for the yeas and nays.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. LOTT. | suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. | ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER (Mr. SEs-
SIONS). Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, is the Sen-
ate in morning business?

The PRESIDING OFFICER. The Sen-
ate is in morning business. Each Sen-
ator will be recognized for up to 10
minutes.

Mr. BYRD. | ask unanimous consent
I may proceed in an uninterrupted
manner through the completion of my
remarks which will last no longer than
20 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. | thank the Chair.

SENATOR WENDELL FORD: THE
LONGEST-SERVING KENTUCKIAN
IN THE HISTORY OF THE SEN-
ATE

Mr. BYRD. Mr. President, the Com-
monwealth of Kentucky has provided
the United States Senate with some of
its finer members. Take John Breckin-
ridge, who in the early 1800’s became
his party’s most effective spokesman
and legislative leader during his first
term in the Senate, and who would
doubtless have achieved further great-
ness had he not succumbed to typhus
fever at the age of 46. Despite this
early death, Breckinridge did achieve a
form of posthumous success when his
son, John C. Breckinridge was elected
first Senator and then vice-President.
(It was, incidentally, the younger
Breckinridge who, in 1859, provided
such a moving tribute to the ‘“‘con-
secrated character’” of the old Senate
chamber, before leading the Senators
in procession to their new, and current
home.)

Or consider the great Henry Clay,
who promoted the American system,
whose powerful oratory and forceful
personality made him one of the domi-
nant figures during the Senate’s golden
age of the 1830’s, 1840’s and 1850’s. And
what of Alben Barkley, Majority Lead-
er during the 1940’s, whose booming
baritone and vast repertoire of humor-
ous anecdotes made him one of the
more popular Senators of his time?

Not to mention John Sherman Coo-
per, who sat right here on the floor
during the year that we served to-
gether. John Sherman Cooper was a
former Ambassador to India. | first met
him in 1955, at which time | was a
Member of the House of Representa-
tives and was traveling with a sub-
committee of the House Foreign Af-
fairs Committee to the Pacific and the
Far East. On that occasion we traveled
68 days. We went around the world in
an old constellation. That would have
been called a “‘junket” in these times.
John Sherman Cooper was Ambassador
to India when | and my House col-
leagues stopped there for a short time.
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John Sherman Cooper also played an
outspoken role in the debates on the
war in Vietnam. The list of outstand-
ing Senators from Kentucky is a long
list indeed.

Mr. President, today Kentucky has
another native son of whom it can be
equally proud. That man is WENDELL
FORD, who on Saturday last, March 14,
became the longest serving Kentuckian
in the history of the State.

It seems only fitting that Senator
ForRD should hold this record, for few
other politicians have served the great
Commonwealth of Kentucky as ably or
as successfully as has WENDELL FORD.
After service in World War |1, Senator
FORD returned to his home state and in
short order became a state Senator,
then a lieutenant governor, then Gov-
ernor, before his election to the Senate
in 1974.

When WENDELL FORD came to the
U.S. Senate, | was the majority whip.
Since that date in 1974, Senator FORD
has earned acclaim as a smart and
savvy legislator, particularly during
his excellent chairmanship of the Rules
Committee from 1986 to 1994. | count it
a great privilege and honor and a pleas-
ure to have served on the Rules Com-
mittee during those years of WENDELL
ForD’s chairmanship. He did well. He
was a mighty protector of the rules of
the Senate and is one of the best chair-
man of any committee on which | have
served. Senator FORD has also been
prominent in the party leadership. He
chaired the democratic senatorial cam-
paign committee from 1976 to 1982 and
he has served with distinction as party
whip since 1990.

As a Senator, WENDELL FORD has en-
deared himself to colleagues and staff-
ers alike with his warm personality
and his vibrant sense of humor. He has
also distinguished himself as a devoted
and vigilant defender of the interests of
his native Kentuckians. |1 should say of
all Kentuckians, native or otherwise. |
have always felt a Kkinship with Ken-
tucky, which borders my own moun-
tain Il state. | have felt a kinship with
the people of eastern Kentucky, whose
rugged, mountainous terrain resembles
that of West Virginia. And, as a fellow
United States Senator representing an-
other less well-off state whose needs
have often been overlooked for too
long, | have the utmost respect and ad-
miration for Senator WENDELL FORD’s
courageous and tenacious efforts to
serve the interests of his state and its
noble people. In this regard, Senator
FORD may be seen as an heir to the leg-
acy of Henry Clay, whose ‘““American
system” favored federal spending on
communications, transportation and
other internal improvements. As a
matter of fact, the Old Cumberland
Road, as it is sometimes referred to,
the Old National Road, began at Cum-
berland, MD, and went westward to
Wheeling, WV and on to Vandalia, IL.
The work on that road began in 1811,
and by the year 1838 the Federal Gov-
ernment had invested the astounding
sum of $3 million in that highway.
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That was the highway which many set-
tlers traveling from the east and going
to the west, took, as they made their
way to the Ohio River. | should say
that Henry Clay was one of the fore-
most supporters of appropriations for
the Old Cumberland Road, and we who
live in the mountainous terrain of West
Virginia, and particularly in the north-
ern part of the State, have not forgot-
ten that nor shall we forget it. Few
Senators have been as dedicated to
serving the needs of their constituents
as the able senior Senator from Ken-
tucky, and I salute him for that.

At the same time, Senator FORD has
also done much good work on a na-
tional level. As a member of the Com-
merce Committee, Senator FORD has
become a national leader on aviation
issues, a leader who played key roles in
shaping the 1994 Federal Aviation Ad-
ministration Authorization Act and
the 1987 Airport and Airways Capacity
Expansion Act. On the Energy Commit-
tee, Senator WENDELL FORD has
worked tirelessly to lessen our coun-
try’s dependence on foreign oil and to
support clean, environmentally friend-
ly coal technologies. And whether
fighting for campaign finance reform
or sponsoring the motor voter bill,
Senator FORD has been a valiant sol-
dier in the ongoing struggle to make
this country’s political system as fair,
as open, and as representative as pos-
sible.

Mr. President, the same words spo-
ken by Senator Clay in his farewell ad-
dress to the Senate 156 years ago could
just as well be attributed to Senator
FORD’s career in the Senate. Senator
Henry Clay declared in part:

. . that | have been actuated by no per-
sonal motives—that | have sought no per-
sonal aggrandizement—no promotion from
the advocacy of those various measures on
which | have been called to act—that | have
had an eye, a single eye, a heart, a single
heart, ever devoted to what appeared to be
the best interests of the country.

Senator FORD’s good work has not
gone unappreciated by his constitu-
ents. The host of state records that he
holds testifies to his popularity with
Kentuckians. After all, Senator FORD
was the first candidate to carry all 120
countries against opposition and, he
did this in 1980. In 1992, he won the
highest number of votes cast for any
state candidate. And in 1996, he sur-
passed Alben Barkley’s record of hav-
ing the longest consecutive service of
any Kentucky Senator. Now, with this
latest accomplishment to his name,
there can be no doubting that Senator
FORD’s position is as one of the most
successful and popular politicians in
the state’s history.

Mr. President, although Senator
FORD has announced that he will not
stand for re-election this fall, he may
rest assured as he prepares to leave
this chamber that his contributions
and accomplishments have earned him
a place in the Senate’s and Kentucky’s
honor rolls. | am sure that | can speak
for all of my colleagues when | say that
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Senator FoRrD will be sorely missed. His
combination of personal charm and
legislative skill is a rare one, and who-
ever fills his seat will have much to
live up to.

My wife, Erma, and | shall regret to
see him and his lovely wife go.

WENDELL FORD in his service here
and in his service to the people of Ken-
tucky, reminds me of a bit of verse by
John G. Holland, entitled “God Give Us
Men’’:

God give us men!

A time like this demands strong minds,

great hearts, true faith, and ready hands.

Men whom the lust of office does not Kill;

Men whom the spoils of office cannot buy;

Men who possess opinions and a will;

Men who have honor; men who will not lie.

Men who can stand before a demagogue

And brave his treacherous flatteries without
winking.

Tall men, sun-crowned;

Who live above the fog,

In public duty and in private thinking.

For while the rabble with its thumbworn
creeds,

It’s large professions and its little deeds,

mingles in selfish strife,

Lo! Freedom weeps!

Wrong rules the land and waiting justice
sleeps.

God give us men!

Men who serve not for selfish booty;

But real men, courageous, who flinch not at
duty.

Men of dependable character;

Men of sterling worth;

Then wrongs will be redressed, and right will

rule the earth.

God Give us Men!

Mr. President, | yield the floor and |
suggest he absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. FORD. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FORD. Mr. President, as has been
obvious last Friday and today, this
Senator succeeded the service of the
distinguished Kentucky statesman,
Alben Barkley. It is an extraordinary
gift that the people of my State have
given to me, because it is a gift only
they have to give; that is, through
their votes. If there is any significance
to this period of service, it is that |
have served my people well, have voted
the way they would have hoped | would
vote, and they understand that | work
hard even though | do not accomplish
everything that | hope to.

Mr. President, on Friday, one of the
finest young men that | have known in
a long time, Senator DASCHLE, said
some very kind words about me and
our association. 1 am grateful to him.
JOHN GLENN, whom everybody knows—
and you want to stand close to him so
you can get your picture made—JOHN
and his wife Ann and Mrs. Ford and |
have become very close personal
friends. JOHN is going to do what he
feels he can still make a contribution
to, and that is how we can prevent

The

S1969
aging. | wish him all the success in the
world. After | leave here, | intend to

form the Government Education Cen-
ter in my hometown for high school
students. The JoHN GLENNs of this
world will do what they can do best. |
hope that WENDELL FORD can do what
he does best and try to encourage
young people to take an interest in
government, whether it is local, State,
or Federal. Maybe we can find another
Henry Clay, or Henrietta Clay, as the
times would dictate, in the class of
high school students. We will begin
that in January of next year when |
leave the Senate.

HARRY REID, who talked about
Searchlight, NV, a very small commu-
nity, reminds me of Yellow Creek, KY,
where | came from; the little town of
Thruston.

Senator KENNEDY, for the remarks he
made on Friday, | am grateful to him.

We have just listened to some words
from the distinguished Senator from
West Virginia, ROBERT BYRD. As he
said, he was the whip when | came to
the Senate, and he was almost a ‘“‘third
Senator’ for Kentucky, because we had
so much in common between West Vir-
ginia and Kentucky, particularly in
eastern Kentucky.

I thought | knew the love of this in-
stitution until | met Senator ROBERT
BYRD and understood his love for this
institution. | thought | understood ‘“‘to
defend and support the Constitution”
of these United States until | met RoB-
ERT C. BYRD and saw his tenacious sup-
port of the Constitution and how some-
times he would stand alone in his de-
fense of it. So the years with Senator
ROBERT BYRD have been very meaning-
ful to me. We need people such as him
to give us the legislative history not
only of our beginning and prior to that
but so that we understand why we are
here and how we work.

Mr. President, | may have formal re-
marks later on in this session before
we leave, but | could not let this time
pass without thanking my friends for
their kind words and hope that some-
how | may be able to develop and en-
courage young people to come and be a
future ROBERT C. BYRD or a ToMm
DASCHLE or a HARRY REID or a TED
KENNEDY.

I thank all of them for their kind
words, and particularly the people of
my State who have been so kind to me
in the years we have worked together
for its betterment. Maybe | ought to
apologize to some of my colleagues for
being so tenacious at times in trying to
serve the people in my State, whom |
love so much. A lot of them 1 love I
have never seen or met, but the rela-
tionship is still there. As we go
through this trying time as it relates
to support for the farmer in my State,
| probably have been more tenacious
than | have ever been because it is the
largest political problem | have had
since | have been in politics some 35
years.

Mr. President, I thank you for the
opportunity to speak. There being no
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Senator wishing to be recognized, |
suggest the absence of a quorum.

The PRESIDING OFFICER. The
Chair thanks the senior Senator from
Kentucky, the longest serving Senator
from the great State of Kentucky, and
joins in the admiration of those who
spoke of him.

The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCONNELL. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Mr. President,
today marks another milestone in the
extraordinarily successful tenure of my
friend and colleague from Kentucky,
WENDELL FORD. He becomes the longest
serving Senator in Kentucky history. |
remember well when Senator FORD got
his start; 1 was in law school at the
University of Kentucky. | remember
reading a story about a State Senate
primary in Owensboro, KY, in which
the Senate majority leader of the Ken-
tucky State Senate was upset in the
primary by an impressive young man
named WENDELL FORD, who had been
involved in politics some time and had
been in fact national president of the
Jaycees.

Then in my senior year in law school,
I remember this young State senator,
who obviously didn’t want to stay in
the State senate too long, running for
Lieutenant Governor and defeating the
attorney general of Kentucky in that
primary.

Then that November, an unusual
thing happened in Kentucky—they
elected a Republican Governor. It has
not happened since. It is a fairly rare
occurrence in our State. But State
Senator Wendell Ford was elected
Lieutenant Governor, so he beat one of
those rare Republican tides in our
State.

Then, as if that were not enough, 4
years later everybody in Kentucky
thought that former Gov. Bert Combs,
who subsequently had a distinguished
career as a U.S. court of appeals judge,
was a lead pipe cinch to be the next
Governor of Kentucky and at the very
least to win the Democratic primary.
But Lt. Gov. Wendell Ford defeated,
against everybody’s expectations,
former Governor Combs in the pri-
mary, and the rest is, as they say, his-
tory.

He came to the Senate, beating a Re-
publican incumbent in 1974, and is into
the final days of his fourth term. He
has served Kentucky long and well,
having had an extraordinarily success-
ful public career. | join with all of my
colleagues in congratulating him for
his not only lengthy service but his ex-
cellent service on behalf of the Com-
monwealth of Kentucky and the people
of the United States.

Mr. President, | suggest the absence
of a quorum.

Mr. FORD. Will
hold?

the Senator with-
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Mr. McCONNELL. I withhold.

Mr. FORD. Mr. President, it is hard
to take all these kind words that are
being said about me, and | think I will
notify my grandchildren to listen in.
But | do thank my colleague for a bit
of history as it relates to my political
career. His is somewhat akin to mine.
When he ran for office, he was not ex-
pected to win, and he did. So | think we
can relate to those periods in our lives
and our political tenure. 1 do thank
him for his kind words today, and |
look forward to working with him to
accomplish things for our Common-
wealth and this country in the next few
months we will serve together. I am
grateful to him.

I thank the Chair. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

Mr. MCcCONNELL addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

UNANIMOUS-CONSENT AGREE-
MENT—NOMINATION OF JEREMY
D. FOGEL

Mr. McCONNELL. Mr. President, on
behalf of the Republican leader, as in
executive session, | ask unanimous
consent that at 5:20 today the Senate
proceed to executive session and there
be 10 minutes of debate in the usual
form on Executive Calendar No. 505,
the nomination of Jeremy D. Fogel, of
California, to be U.S. district judge.

I further ask unanimous consent that
immediately following the debate, the
Senate proceed to a vote on the con-
firmation of the nomination, and fol-
lowing the vote, the President be im-
mediately notified of the Senate’s ac-
tion, and the Senate then return to leg-
islative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. I now ask unani-
mous consent that it be in order at this
time to ask for the yeas and nays on
the nomination.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. | therefore ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. McCONNELL. All Senators
should now be aware that at 5:30 today
there will be a rollcall vote on Jeremy
Fogel to be U.S. district judge.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HATCH. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Ms. CoL-
LINS). Without objection, it is so or-
dered.

The
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NOMINATION OF JUDGE MASSIAH-
JACKSON

Mr. HATCH. Madam President, Judge
Massiah-Jackson has made the right
decision in withdrawing her nomina-
tion to the Federal bench, given the
strong bipartisan opposition from law
enforcement groups, her demonstrated
leniency in sentencing convicted crimi-
nals, and the Judiciary Committee’s
concerns about her lack of candor
throughout the nomination process. |
believe withdrawing the nomination
was the right thing for her to do. De-
spite the fact that the committee af-
forded two hearings for this nominee,
and gave her ample opportunity to an-
swer criticisms of her record, her re-
sponses were found to be unconvincing.
After having heard the nominee’s testi-
mony and having considered the infor-
mation provided to the committee by
law enforcement officials about her
treatment of police officers in court
and her flawed judicial rulings, | would
not have voted to confirm this nominee
to a lifetime appointment to the Fed-
eral bench.

The events surrounding Judge
Massiah-Jackson’s nomination dem-
onstrate the need for the Senate to
scrutinize the President’s nominees
carefully. That is what we have been
doing. This is not a numbers game. We
have to look at these people very care-
fully. They are nominated and, if con-
firmed, are confirmed for lifetime posi-
tions. Some people say the closest
thing to God put in this life is being
put on the Federal bench, because no-
body can criticize you under those cir-
cumstances once you make it there. So
this particular nomination does dem-
onstrate the need for scrutiny of any
President’s nominees.

Unfortunately, | think many in the
legal community do not understand the
Senate’s role in the confirmation proc-
ess. The Constitution obligates the
Senate to advise the President with re-
spect to his choice in nominees and ul-
timately consent to their appointment.
No one has the right to a Senate con-
firmation anymore than he or she has
the right to be nominated by the Presi-
dent. Federal judges serve for what
amounts to life terms. They wield
enormous power in our society, power
that must be exercised fairly and im-
partially. When the President sends us
nominees who lack the necessary quali-
fications to be elevated to the Federal
bench, the Senate’s duty is to bring
these deficiencies to light.

In this case, given the bipartisan op-
position of law enforcement and the
nominee’s problematic record, | believe
withdrawal of the nominee was appro-
priate. But let me add, had this nomi-
nee come to a vote today, she would
have been overwhelmingly defeated by
both sides of the aisle. There were
many Democrats who were going to
vote against Massiah-Jackson, and |
think most all Republicans were going
to vote against her as well. And there
were reasons to do so with regard to
this nomination.
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Having said that, let me just say that
I was impressed with Massiah-Jack-
son’s family. It is clear that she is a
nice woman. It is clear that her hus-
band is a very nice man. Her two chil-
dren whom she introduced to the com-
mittee looked as though they were just
outstanding in every way. So | com-
mend her for that, and | hope she has
learned from this process that people
in Philadelphia expect her to be tough
on crime, to be tough on criminals, and
to support the law enforcement people
when they are right. When they are
wrong, she should correct them and she
should do so vociferously.

But some of the things that were
done really cast such a cloud over this
nomination that we just could not vote
for her in the end, so | was pleased that
she did the right thing by withdrawing
her nomination. | feel badly about it,
because | believe her to be a nice per-
son. | believe that she intends to be a
very fine judge, and | commend her to
work very hard to be that. Being a
tough trial judge in Pennsylvania is a
very great honor. The fact that she has
not received consent to this nomina-
tion and this opportunity should not
deter her from proving that she could
be one of the best trial judges in the
State of Pennsylvania if she wants to
be. | certainly believe she is intelligent
enough to be. My own personal belief is
that she is good enough to be. But be-
cause of these problems in the past, she
is going to have to redeem herself in
the eyes of the law enforcement com-
munity.

If Judge Massiah-Jackson takes out
vengeance against the law enforcement
community and those who have raised
these issues, then she will have proven
us even more right and she will have
proven that the action of withdrawal
here today was even more right than I
believed it to have been. | hope she will
treat all law enforcement officials with
the respect that they are due when
they appear before her court. | prac-
ticed law in Pennsylvania for a number
of years and | tried a number of cases
in front of the Common Pleas bench in
Pittsburgh, and | have to say these are
very important judgeships. She still
has that judgeship. | wish her the best.
I am counting on her doing the very
best she can from here on in, and |
have counted on her proving that those
who have criticized her, though per-
haps just at this time, it appears, can
have faith in the future because of
what she has tried to do.

FAIRNESS TO THE NOMINEE

Madam President, it has been
claimed that the process by which the
Judiciary Committee has considered
this nomination has been in some way
unfair. | think that assertion is incor-
rect. In fact, the Committee has bent
over backwards to ensure that this
nominee has been treated appro-
priately.

The Committee received this nomi-
nation on July 31st of last year. Sen-
ator SPECTER encouraged the Commit-
tee to hold a hearing on the nominee
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even before her paperwork or the back-
ground checks were completed. That
background work was not finished
until September 25. Shortly thereafter,
at Senator SPECTER’s request, a hear-
ing on the nominee was scheduled for
October 29th. Moreover, | did not ob-
ject, nor did | attempt to intervene, in
Senator SPECTER’s decision to hold a
field hearing in Philadelphia.

In any event, the Committee held a
hearing on the nominee on October
29th. Although some on the Committee
wanted to delay taking action on this
nomination, at Senator SPECTER’S in-
sistence, we forged ahead. As a con-
sequence, the nominee was reported
out of Committee on November 6th of
last year.

Then, in a rather extraordinary turn
of events, a bipartisan coalition of law
enforcement groups organized to op-
pose this nominee. The Pennsylvania
District Attorneys’ Association, the
Commonwealth Attorney General, the
Fraternal Order of Police, the National
Association of Police Officers and the
Law Enforcement Alliance of America
all mobilized to defeat this nominee.
Through their efforts, the Committee
became aware of a number of instances
in which the nominee demonstrated
hostility towards police officers and
prosecutors. Indeed, the Committee
came further to learn that the nominee
had not been entirely forthcoming with
the Committee. The number, and na-
ture, of these allegations made it im-
possible for the Committee to turn a
blind eye towards them.

In an effort to be fair, however, the
Committee took the unusual step of af-
fording Judge Massiah-Jackson the op-
portunity to respond to these charges
in a second hearing. Unfortunately, the
nominee’s testimony in that hearing
was not particularly compelling—in
fact was otherwise.

Some have complained that this lat-
est hearing was tilted against the
nominee because she was asked about
so-called new cases that she had been
informed of only the night before.

While | can understand those con-
cerns, | would note that each of the
cases reviewed were actually Judge
Massiah-Jackson’s. Indeed, many of
the cases that were discussed should
have been provided to the Committee
by Judge Massiah-Jackson herself.
Thus, | hardly think it fair to say that
the Judiciary Committee was somehow
disingenuous in asking the nominee
about her own cases.

In addition, claims have been made
that the manner in which the Commit-
tee has received critical documents has
worked to the nominee’s disadvantage.
While it is true that we have received
documents in a hodge-podge manner,
efforts have been made to ensure that
the nominee was advised of cases that
would be addressed. Moreover, |1 would
again like to emphasize, that these are
the nominee’s cases.

I would add that the Committee
learned that Senator SPECTER was also
conducting his own investigation into
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the nominee’s record. According to the
Philadelphia District Attorney’s Asso-
ciation, Senator SPECTER, as is his
right, requested numerous transcripts
from their office. In an effort to keep
the record straight and to provide all
members access to the information, the
Committee sent a bipartisan letter,
signed by myself and Senator LEAHY,
to Senators SPECTER and SANTORUM re-
questing that they provide the Com-
mittee copies of all material relevant
to Judge Massiah-Jackson’s nomina-
tion.

I think it is safe the say the new in-
formation that the Committee has re-
ceived this past month has been trou-
bling because of the concerns it raised
about the nominee, but | think it is
also fair to say that the documents
have come to the Committee from a
variety of sources, and in a confused
manner. This allegedly new material
includes not only follow up informa-
tion requested by the Committee in
order to fulfill its ongoing duty to the
Senate to evaluate the nominee, but
also unsolicited material such as trial
transcripts, statistical information
from various entities including the De-
partment of Justice, the Pennsylvania
District Attorneys’ Association, the
Philadelphia Bar Association, the
Philadelphia Bar Association Special
Review Committee, and other individ-
uals.

The Committee has had no control
over the timing, or the manner in
which it received these documents. |
would just like to outline the process
by which many of the more significant
documents were received:

The January 30, 1998, Report from the
Pennsylvania District Attorney’s Asso-
ciation, with attached statistical and
case analysis, which the Committee re-
ceived the week of February 2, 1998.
This was the first formal submission
from District Attorney’s Office con-
cerning this nominee. It was promptly
distributed to all Committee members.

A February 12, 1998, Report from the
Special Review Committee of the
Philadelphia Bar Association submis-
sion of in response to the District At-
torney’s document, which was received
by the Committee February 13, 1998,
was copied and distributed that same
day.

'?'/he week of March 2, 1998, the Com-
mittee received word from Senator
SPECTER’s office that it had received
material from Philadelphia District
Attorney’s Office. The Committee was
unable to have immediate access to the
materials because it was told that the
materials were being analyzed by Sen-
ator SPECTER’s staff. Only after the
Committee insisted that it must have
access to the material, and distribute
it to the other members, including the
Minority, did the Senator’s staff pro-
vide access to a portion of the mate-
rial. The Committee then had the por-
tion—approximately % of the mate-
rial—copied. Because the Committee
was unable to have access to the re-
mainder of the material immediately,
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it was forced to wait until several days,
and only then was it able to have the
rest of the material copied and distrib-
uted to the rest of the members of the
committee.

The March 6, 1998, Pennsylvania Dis-
trict Attorney’s Association submis-
sion in response to the Philadelphia
Bar Assoc., was received by senior
Committee staff on Monday March 9,
1998, and distributed to members on
Tuesday, March 10, 1998.

On March 9, 1998, Committee received
notice from Senator SPECTER’s office
that it had received more case material
from Philadelphia District Attorney’s
Office. The Committee obtained copies
of that material from Senator SPEC-
TER’s office, made copies and distrib-
uted it to the members. The Commit-
tee was later informed that this mate-
rial was actually sent to Senator SPEC-
TER’s staff on Friday, March 6. The
Committee as a whole received it some
three days later.

A March 10, 1998, Report from Phila-
delphia Bar Association with attach-
ments was received on March 10, 1998,
and was immediately distributed to
members.

On March 10, 1998, the Committee re-
ceived a report from Department of
Justice, which was immediately dis-
tributed to members.

A Report dated March 11, 1998, from
the Pennsylvania District Attorney’s
Association was submitted in response
to a Philadelphia Bar Association sub-
mission. The material was submitted
to senior staff on March 11, 1998, and
distributed to the Committee on March
12, 1998.

On March 12, 1998, copies of twenty
new cases submitted by Philadelphia
District Attorney’s Office were re-
ceived by the Committee. The Commit-
tee made arrangements to copy that
material the same day, for distribution
early the following day.

In short, the collection of relevant
information concerning this nomina-
tion has been trying and ad-hoc. We all
share the frustration of having infor-
mation presented to us at the last
minute. Whether the information is ex-
culpatory or further damaging, Sen-
ators have a right to be upset. How-
ever, it must be emphasized that, at
least with respect to the cases, it is
material within the nominee’s control.
After all, they are her cases we are dis-
cussing—many of which should have
been provided to the Committee by the
nominee herself. Indeed, concerned
that Judge Massiah-Jackson had not
been given the opportuntity to review
adequately those cases presented dur-
ing the second hearing, the final vote
on the nomination was moved from
last Thursday to this Tuesday, and the
nominee was afforded the chance to re-
spond, in writing, to any concerns ex-
pressed at the hearing. She availed her-
self of that opportunity, and provided
the Committee with a written response
to some of the allegations raised at the
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hearing. | find her responses wanting.
In any event, while the process of re-
ceiving and distributing documents has
certainly been aggravating at times, |
do not think it has been particularly
unfair to this nominee.

I ask unanimous consent to have
printed in the RECORD the letter from
Judge Frederica Massiah-Jackson,
dated March 16, 1998, wherein she has
withdrawn her nomination.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

FIRST JUDICIAL DISTRICT OF PENN-
SYLVANIA, COURT OF COMMON
PLEAS, JUDICIAL CHAMBERS,

Philadelphia, PA, March 16, 1998.
Hon. WiLLIAM J. CLINTON,
President of the United States, Pennsyvlania

Avenue, Washington, DC.

DEAR MR. PRESIDENT. It is with great re-
gret—and personal sadness—that | write to
you today to ask that you withdraw my
nomination as a judge to the U.S. District
Court for the Eastern District of Pennsyl-
vania.

You honored me and my family greatly by
selecting me to be the first African Amer-
ican woman to sit on that court. | had
looked forward to my service there as the
next step of my public service to the city and
citizens of Philadelphia, whom | care about
so deeply.

After being found qualified to serve by the
Specter-Santorum Judicial Selection Com-
mission, the Department of Justice, the FBI,
the American Bar Association and the Sen-
ate Judiciary Committee, | have recently
been subject to an unrelenting campaign of
vilification and distortion as | waited for a
vote on my nomination by the full Senate.

All of these mischaracterizations occurred
when | lacked a forum or platform from
which to respond. Having finally been ac-
corded a hearing to respond to these charges
last week, | attempted to do so only to have
hurled at me additional ‘“‘new’ charges. |
have now responded to these new charges
and believe the record has been set straight
once again—at least the record to which |
have been given full opportunity to respond.

Today, however, the Senate is set to de-
bate my nomination for an unprecedented
six hours—a process which will not accord
me any role or opportunity to set the record
straight yet one more time. | have been a
fighter in what | believe all my life, but al-
lowing still more and more selective, one-
sided and unsubstantiated charges to go un-
answered in this politicized environment is
not acceptable to me after my long journey.

That journey has only reaffirmed for me
the central belief that our system of justice
and the independence of this third branch of
government may be the most precious treas-
ure bequeathed to us by the Founding Fa-
thers. I hold it dear and will always try to do
my part to ensure that the system works for
all coming before the bar of justice.

Thank you again for standing by me and
honoring me with your nomination, with
your trust and with your confidence.

With sincere best wishes,

Very truly yours,
FREDERICA A. MASSIAH-JACKSON.

Mr. HATCH. Madam President, this
is a letter written to the Honorable
William J. Clinton. | am glad to have
that in the RECORD.

Again, | express my sorrow that it
had to end this way, and | wish the
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very best to Judge Frederica Massiah-
Jackson. | hope she will take this in a
way that will be instructive, inform-
ative and, hopefully, helpful to her if
she continues to serve on the highest
trial court in the State of Pennsyl-
vania, the Court of Common Pleas. |
hope she will benefit from this experi-
ence instead of it being a detriment to
her. If she will treat law enforcement
officials fairly, if she will be tough on
crime when it is clearly shown, and if
she will be totally honest in her deal-
ings on that bench, | have great belief
that she will yet serve in many, many
good ways the people of Pennsylvania.

I wish her the best. I wish her family
the best. And I, again, am sorry this
has turned out this way, but | think it
is the way it had to turn out under the
circumstances.

Madam President, I ask unanimous
consent to have printed in the RECORD
the speech that | would have made had
this nomination come to the floor and
not been withdrawn. I feel it is incum-
bent upon me to do so because of Ms.
Jackson’s letter.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF ORRIN G. HATCH IN THE UNITED
STATES SENATE ON THE NOMINATION OF
JUDGE FREDERICA MASSIAH-JACKSON, FEB-
RUARY 10, 1998

Mr. President, | rise today to discuss the
record of Judge Fredrica Massiah-Jackson,
President Clinton’s nominee to be a United
States District Court Judge for the Eastern
District of Pennsylvania.

Judge Massiah-Jackson, who currently
serves as a Philadelphia Court of Common
Pleas judge, was nominated by President
Clinton on July 31, 1997. The Judiciary Com-
mittee initially held a hearing on Judge
Massiah-Jackson’s nomination on October
29th of last year. She was reported favorably
out of the Committee on November 6th. |
was one of those voting to report her favor-
ably to the floor. Since the nominee was re-
ported out of the Judiciary Committee, how-
ever, certain allegations have been made re-
garding her fitness to serve as a district
court judge. In particular, questions have
arisen regarding the nominee’s ability to
weigh cases impartially and to treat police
officers and prosecutors fairly.

Before | turn to those criticisms, however,
I would like to state that | understand the
difficulty of Judge Massiah-Jackson’s situa-
tion and appreciate her willingness to have
appeared before the Judiciary Committee
not just once, but twice.

I would further add that I am impressed
with Judge Massiah-Jackson’s numerous ac-
complishments. She appears to have a lovely
family and has plainly demonstrated a com-
mitment to the legal profession. For those
accomplishments, 1 commend her. Her fam-
ily should be proud of her.

Nevertheless, it is important to remember
that fitness for the federal bench is measured
not solely by one’s hard work, or even by her
facility with the law. After all, federal
judges are nominated by the President and
confirmed by the Senate for what amounts
to life terms. They wield enormous power in
our society, power that must
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be exercised fairly and impartially. The judi-
cial role demands that a judge be willing to
uphold the Constitution and abide by the
rule of law. When an individual dons the ju-
dicial robes and ascends the dais to assume
her seat on a federal court, she takes an oath
to be impartial and to treat all individuals—
regardless of social status—fairly.

As a consequence, ho one has a right to
Senate confirmation any more than she has
the right to be nominated by the President.
An important part of the Senate’s respon-
sibility is to advise the President with re-
spect to his choice in nominees and ulti-
mately to consent to their appointment.
This is a function | take seriously. In fact, |
believe that every member of this body takes
his vote to confirm federal judges seriously.
And it is with this measure of seriousness
and deliberation that | approach the vote to
confirm Judge Massiah-Jackson.

With that, | would like to address what |
believe to be the three issues with which 1
have significant concerns regarding the
nominee’s record. First, | will discuss con-
cerns about her candor with the Committee.
Second, | will address allegations that she is
particularly lenient in sentencing convicted
criminals. And finally, 1 would like to speak
to her animus towards prosecutors and po-
lice officers.

Candor: First, 1 would like to explore the
nominee’s candor before the Committee.
During the Judiciary Committee’s back-
ground investigation of Judge Massiah-Jack-
son, we called her attention to an article in
the Philadelphia Dailey News. In that arti-
cle, it was reported that the nominee identi-
fied two undercover officers in open court
and warned the spectators to watch out for
them. The article generated considerable in-
terest because the nominee had acquitted a
man accused of possessing $400,000 worth of
cocaine because she did not believe the testi-
mony of the police officers. It was the second
time Judge Massiah-Jackson had acquitted
alleged drug dealers apprehended by the
same officers.

In the earlier case, the undercover officers
had testified that they found two bundles of
heroin on a table next to the defendant.
Judge Massiah-Jackson not only disbelieved
the testifying officer’s statement, but she
went one step further. As the officers were
leaving the courtroom, it was reported that
the judge told the assembled spectators to
‘“‘take a good look at these guys [the under-
cover officers] and be careful out there.”
[Philadelphia Dailey News (May 21, 1988)].

Committee staff asked the nominee wheth-
er the circumstances described in that arti-
cle were true. The nominee told staff that
she simply did not recall the incident. There-
after, she was faxed a copy of the article and
asked to provide the Committee with a letter
commenting on the article’s allegations. Al-
though the Committee received the nomi-
nee’s letter, she utterly failed to address the
incident with the undercover police officers.
At that time, at least, she did not repeat her
claim that she could not recall the incident.
Instead, she avoided discussing the incident
altogether.

At the nominee’s initial confirmation
hearing, she was again directly questioned
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about this incident. Instead of answering the
question directly, she indicated merely that
she respected the role of law enforcement of-
ficers. She neither claimed that she could
not recall the incident, nor, as she did most
recently, state that she was actually admon-
ishing school children in the audience to be
respectful of police officers.

Shortly after the hearing, the Committee
again gave the nominee the opportunity to
respond to the allegations made in the news
article. In response to a written question,
the nominee changed her earlier claim that
she could not recall the incident. Instead,
the nominee categorically denied ever hav-
ing warned spectators to beware of the un-
dercover officers. She stated—in writing—
that:

“I have read the 1988 article and it is inac-
curate. 1 would not and did not make any
such statement to the spectators. | have
great respect for law enforcement officers
who have very difficult jobs and work in dan-
gerous situations.” [Follow-up questions p.
17].

Now, given the fact that the undercover of-
ficers had not previously come forward, | was
unwilling to credit an uncorroborated news-
paper story over the nominee’s direct testi-
mony. | did not believe it fair to derail a
nomination on the basis of a single,
uncorroborated newspaper account.

Following her initial hearing, however, the
undercover officers discussed in the article
came forward and provided written state-
ments to the Committee refuting her rep-
resentations and corroborating the news-
paper article. Detective Sergeant Daniel
Rodriguez, who actually testified before
Judge Massiah-Jackson, confirmed that the
nominee said to courtroom spectators: ‘‘take
a good look at these guys, and be careful out
there.” Rodriguez further explained that
“What the judge said jeopardized our ability
to make buys. And it put us in physical dan-
ger.” Detective Terence Jones, who also sub-
mitted a statement to the Committee, cor-
roborated Rodriguez’s statement.

Judge Massiah-Jackson, in her subsequent
hearing, retreated from her earlier denial
that the event ever occurred and instead
claimed that in ‘“‘reconstructing the inci-
dent,” she now believes she was just talking
to school children present in the courtroom
and that the officers most likely misunder-
stood her comment. She further argued that
she often talked in such a manner to visiting
students, hoping that they would respect and
acknowledge police officers.

Regardless of whether the officers should
have felt concerned about their safety, | am
troubled by two things: First, that the nomi-
nee denied that the event had ever occurred.
If she had not remembered the event, she
should have simply said that. | am concerned
that, when it appeared to suit her, the nomi-
nee denied ever having made such a state-
ment.

Second, | question her most recent asser-
tion that she often lectured school children
visiting her court room. In fact, Detective
Rodriguez was to have appeared before Judge
Massiah-Jackson in a subsequent narcotics
in case. In that later case, the officer ex-
plained to the Assistant District Attorney
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that Judge Massiah-Jackson had recently
placed him in danger by identifying him be-
fore a crowded courtroom. He further noted
that she had also identified his partner, who
was also in plain clothes and had not testi-
fied in the case. The Assistant DA was suffi-
ciently concerned by Judge Massiah-Jack-
son’s behavior that she sought to have the
nominee recused. Although the nominee de-
nied the Assistant DA’s recusal motion, she
admitted, on the record that she does tell
criminal defendants to get a good look at un-
dercover police officers. Her exact quote was:
“l do say that to certain defendants.”” [Com-
monwealth v. Ruiz, p. 4]. In other words, the
nominee did not claim then, as she does now,
that she routinely talked to school children
in this fashion. Rather, she explained on the
record that she often told ‘“‘certain defend-
ants’” to watch out for undercover police of-
ficers.

The Newspaper article appears consistent
with the officers’ understanding of the
events that transpired in the nominee’s
courtroom and with the nominee’s statement
in the record. Indeed, the newspaper reported
that the DA’s office was so ‘‘concerned by
some of the decisions made by the judge in
drug cases’’ that it decided to ‘“‘begin review-
ing drug cases that come before Massiah-
Jackson and decide, on a case by case basis,
whether to ask her to disqualify herself’” on
the ground of her inability to preside fairly.
[Judge Overrules Cops, Clears Suspect,
Philadelphia Dailey News (May 21, 1988)]. 1
thus find the nominee’s explanation for her
statements wanting. | doubt very much the
DA’s office was sufficiently concerned to
urge the nominee to recuse herself in drug
cases if all she was attempting to do was to
connect with school children.

Unfortunately, this is not the only inci-
dent with which I am convinced that the
nominee did not provide the Committee with
complete information. As a routine matter,
well before a hearing is scheduled, judicial
nominees who are presently sitting judges
are asked to provide the Committee with a
list of all of the cases in which they have
been reversed. Judge Massiah-Jackson, in re-
sponse to that question, provided the Com-
mittee with a list of 14 cases in which she
had been reversed. None of the cases she
identified involved a sentencing issue.

At her hearing, concerned about her al-
leged leniency in sentencing, Judge Massiah-
Jackson was expressly asked whether she
had ever been reversed on a sentencing issue.
She said no. | took her answer at face value.

After the hearing, the Committee again, in
writing, whether there were any other cases
in which the nominee had been reversed. In
response, the nominee identified an addi-
tional reversal which, due to her oversight,
she had failed to include in her original sub-
mission. Once again, however, the newly dis-
covered reversal did not involve a sentencing
issue.

Although the nominee brought no new re-
versals to the Committee’s attention, the
Committee was subsequently apprised of at
least five additional cases in which the
nominee was reversed. Now, it is certainly
possible that a nominee could overlook a
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case or two. What is troubling to me, how-
ever, is that among those additional rever-
sals brought to the Committee’s attention
were at least two reversals on sentencing
issues, one of which, Commonwealth v.
Easterling, was a reported case. The other,
Commonwealth v. Williams, presents a particu-
larly troubling picture. There, the defendant,
in attempting to take the victim’s purse, vi-
ciously slashed the victim with a straight
razor. He pleaded guilty to robbery and pos-
session of an instrument of a crime. At sen-
tencing, however, the nominee not only mis-
calculated, to the defendant’s favor, the of-
fense gravity score used to determine the
sentence, but also refused to apply the dead-
ly weapon enhancement provision of the Sen-
tencing Guidelines. When the prosecutor
tried to bring the nominee’s error to her at-
tention, she evidently accused him of being
“vindictive.”” On appeal, the Superior Court
found that she used the wrong offense grav-
ity score and erred in not applying the dead-
ly weapon enhancement.

Now, | understand that the nominee has
presided over a good many trials, perhaps
even thousands. But the nominee herself tes-
tified that she thought her decisions had
been appealed only about 89 times, which is
not unusual. The vast majority of the cases
that come before a judge sitting on the Court
of Common Pleas are not the sort that result
in an appeal. Ordinarily, they are cases that
result in guilty pleas or settlements. So
when we talk about appeals, we are not talk-
ing about an overwhelming number of cases.

However, when asked specifically to pro-
vide the Committee with each case in which
she was reversed, the nominee failed to in-
form the Committee of at least two sentenc-
ing cases—one of which was publicly re-
ported—in which she was reversed for impos-
ing too lenient a sentence. Her failure to re-
port these cases is particularly troubling in
light of the fact that she was asked on three
separate occasions to report her reversals
and, in her testimony before the Committee,
specifically denied that she had ever been re-
versed on a sentencing issue.

Leniency: In addition to these reversals for
illegal sentences, | would like to provide you
with an example of why | am so concerned
about Judge Massiah-Jackson’s ability to
weigh the facts fairly and her leniency in
sentencing. Before | speak to those concerns,
however, 1 would like to say a word about
the claim that the nominee is in reality a
tough sentencer. | have been quite interested
in the statistical data presented in this case
by both the Pennsylvania Bar Association
and the Pennsylvania District Attorney’s
Association. Statistical duels must always
be carefully scrutinized. Nevertheless, pro-
vided they are used correctly, statistics can
be very revealing. I've taken a look at the
Philadelphia Bar Association’s assertion
that Judge Massiah-Jackson’s conviction
rate is actually higher than that of the aver-
age Philadelphia Court of Common Pleas
judge. I am unpersuaded.

The Bar Association’s assertion is based on
a basic error in statistical analysis. The Bar
Association took the nominee’s bench trial
convictions as a percentage of her overall
dispositions. It found that, on average for
the years 1984 through 1991, her conviction
rate was 24%. In contrast, it found the aver-
age conviction rate for Philadelphia Court of
Common Pleas judges during that period to
be only 18%. Under the Bar Association’s
analysis, Judge Massiah-Jackson seems very
tough on criminals. The Bar Association has
made a fundamental error, however.
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Overall dispositions include guilty pleas,
jury trials, bench trials, transfers, decisions
not to prosecute and a variety of other
things. The category is a real mix. That
wouldn’t present a problem if all judges had
about the same ratio of bench trials to over-
all dispositions. But they don’t. It was there-
fore an error to calculate bench trial convic-
tions as a percentage of overall dispositions.

The bottom line is that Judge Massiah-
Jackson has a high bench trial conviction
rate, because she has had a lot of bench
trials, not because she is tough on crime. For
the same reason, her bench trial acquittal
rate is far above average too.

The proper thing to do in Judge Massiah-
Jackson’s case is to compare bench trials to
bench trials. A disposition as a result of a
bench trial, where no jury was involved, is
likely a more accurate measure of an indi-
vidual judge’s leniency. When you do that,
the picture completely changes. During the
relevant period, 64.6% of Judge Massiah-
Jackson’s bench trials resulted in convic-
tions, while 70.1% of Philadelphia Court of
Common Pleas bench trials did so. In other
words, the average Philadelphia Court of
Common Pleas judge convicts more often
and acquits less often than Judge Massiah-
Jackson. If you look at bench trials only,
you’ll see that her acquittal rate is really
18.4% higher than the average acquittal rate
for the Philadelphia Court of Common Pleas.
Her conviction rate is correspondingly lower.

As a consequence, when scrutinized care-
fully, the statistics show that Judge
Massiah-Jackson is less inclined than other
judges on her court to convict after a bench
trial and more inclined to acquit. In reality,
then, the nominee is significantly more le-
nient than other Philadelphia judges in her
treatment of criminal defendants.

Regardless of the statistical claims that
are made, | think it is important to note the
bi-partisan opposition that the nominee has
engendered among law enforcement person-
nel. 1 think the people who work in the
trenches—the prosecutors and the police offi-
cers—have a better handle on this than we
can ever hope to have.

In particular, a few cases serve well to il-
lustrate this point. | certainly do not have
time to cover all the cases in which the
nominee is alleged to have been lenient in
sentencing, but | would like to offer a few ex-
amples that | think illuminate her overall
record.

At the outset, | would note the frustra-
tions of using individual cases to character-
ize a nominee’s record. It is always difficult
to accurately consider a nominee’s overall
fitness for office when we are forced to rely
on individual cases. Nevertheless, when a
nominee has been a judge for as long as this
nominee has, decided cases are important in-
dicators of how the nominee is likely to per-
form on the federal bench. After a fairly ex-
haustive review of this nominee’s record
when she sat on the criminal bench, | do not
believe that the case sampling we have ana-
lyzed distorts her record. In fact, the 50 trou-
blesome cases originally identified by the
District Attorneys’ Association occurred
during a one year period in which the nomi-
nee rendered only some 200 verdicts. Simi-
larly, in a two-year period wherein the nomi-
nee heard a total of 66 aggravated assault
bench trials, it was discovered that she con-
victed as charged only 15 times. She acquit-
ted in 37 cases and found the defendant not
guilty of the more serious charge in 14 cases.
Thus, | think the several cases | will high-
light today serve to represent the nominee’s
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overall leniency towards criminals and her
animosity towards law enforcement.

In Commonwealth v. Johnson, for example,
the defendant brutally raped a ten year old
girl. Following a jury trial, the defendant
was convicted of rape. Because the victim
was only ten years old, a mandatory mini-
mum sentence of five years applied. The
nominee, however, had the discretion to im-
pose a minimum term of ten years. The pros-
ecutor, planning to argue in favor of a higher
sentence, asked Judge Massiah-Jackson to
order a presentence report and victim im-
pact statement. The nominee refused, how-
ever, stating ‘“What would be the point of
that?”’ [Tr. 631-32]. She subsequently sen-
tenced the defendant to the mandatory mini-
mum—only five to ten years for raping a ten
year old girl. The nominee stated on the
record that she would not have imposed the
sentence if it were not mandatory ‘‘because
| just don’t think the five to ten years is ap-
propriate in this case even assuming you
were found guilty.” [Tr. 9]. Perhaps the sad-
dest part of this story is that it did not end
with Judge Massiah-Jackson’s exceptionally
lenient sentence. Unfortunately, this defend-
ant was arrested only last year for allegedly
raping a nine year old boy.

Similarly, in Commonwealth v. Freeman, the
nominee again demonstrated inappropriate
leniency in sentencing. In that case, the de-
fendant shot and wounded the victim in the
chest, allegedly because the victim had
laughed at him. Incredibly, the nominee con-
victed the defendant of a misdemeanor in-
stead of felony aggravated assault. She sen-
tenced the defendant to only two to twenty-
three months’ imprisonment and then imme-
diately paroled him so that he did not have
to serve prison time. The felony charge
would have had a mandatory five to ten year
prison term. Judge Massiah-Jackson ex-
plained her decision stating that ‘‘the victim
had been drinking before being shot and that
[the defendant] had not been involved in any
other crime since the incident.” How the un-
armed victim’s drunkenness could have pos-
sibly mitigated the defendant’s sentence is
beyond me.

Finally, I would like briefly to address the
nominee’s alleged bias against the state, and
how that particularly affects crime victims.
In Commonwealth v. Hicks [549 A. 2d 1339 (Pa.
Sup. Ct. 1987)], for example, the defendant
was charged with robbery, theft, and aggra-
vated assault, among other things. At trial,
the defense motioned for a continuance be-
cause one of its witnesses, a police officer,
was not present. Defense counsel had asked
the DA two days prior to subpoena the offi-
cer as a favor. The DA subpoenaed the offi-
cer, but he did not receive it. Judge Massiah-
Jackson did not believe that the DA had sub-
poenaed the officer. She then recharacterized
the officer as a State witness and demanded
the State drop the case. When the State re-
fused to do so, explaining that it was pre-
pared to go to trial and that the officer was
not its witness, Judge Massiah-Jackson dis-
missed the case purportedly because the
State failed to subpoena a defense witness.
She then inaccurately entered in the court
record that the state was not ready to go to
trial. The appeals court reversed the decision
stating it was ‘“‘unable to determine the basis
for the trial court’s decision,” and that the
trial court ‘““‘was unable to justify its deci-
sion by citation to rule or law.”
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Her animus against police officers is simi-
larly evident in Commonwealth v. Nesmith,
[Opinion No. 2954 (June 26, 1995), aff’d, (Pa.
Super. Ct. 1996)], where the defendant, while
speeding in his car, hit a woman, stopped to
observe that she was lying injured in the
street, and then left the scene.

As the defendant fled the scene, one of the
victim’s relatives chased after him. After
driving several blocks, the defendant stopped
his car and attempted to flee on foot when
the victim’s relative confronted him. As the
two men began to fight, the defendant’s rel-
atives jumped in the fight and beat the vic-
tim’s relative unmercifully with fists and
bottles. The victim’s relative, whose head
was split open, was taken to the hospital for
his injuries.

The hit and run occurred shortly after the
defendant had been released from prison on
parole for an unrelated assault. In that case,
the victim sustained severe injuries, includ-
ing broken legs, back and pelvis. After a
bench trial, Judge Massiah-Jackson con-
victed the defendant of aggravated assault,
simple assault, reckless endangerment,
criminal conspiracy, and leaving the scene of
an accident. She advised the defendant that
if he paid $3700 in restitution to the victims,
the Court would find the restitution a “‘miti-
gating factor’” at sentencing, even though
the sentencing guidelines called for *“‘a
lengthy period of incarceration.” (R. at 139-
140a). The State objected to any leniency at
sentencing, but Judge Massiah-Jackson, all
but ignoring the victim’s injuries, responded,
“The only behavior here is this is a traffic
accident case.” (R. at 143a).

Despite the fact that the defendant had nu-
merous prior convictions, including 8 adult
convictions, and that the recommended
guideline sentencing range was 38-54 months,
the nominee sentenced the defendant to only
two years probation for the aggravated as-
sault. In justifying her excessive departure
from the guideline range, the nominee cited
the defendant’s cooperation in making res-
titution over a three year period and the fact
that the defendant was not a danger to the
public. She claimed that the defendant’s ac-
tions were ‘‘not really criminal. He had
merely been involved in a car accident.”” She
further opined that the defendant’s prior ar-
rests might have been due to police officers
like Officer Houck [Huck] who unlawfully
stopped the defendant. (R. at 216-220a).

It took the defendant three years to pay
the restitution amount of $3,700. During this
period, the defendant alleged to the Court
that the arresting officer in his case, Officer
Houck, had been ‘“‘harassing’” him and had
stopped him on several occasions. Judge
Massiah-Jackson was extremely concerned
and asked if there was anything she could do
for the defendant. She even offered to “‘write
a letter to the commander of the 39th Dis-
trict.” (R. at 161a). In contrast, the DA had
no knowledge of any harassment and re-
minded the judge that she had not even
heard from the police officer. Judge Massiah-
Jackson asked the DA to speak with the offi-
cer to find out what had happened.

Without corroborating the allegations, the
judge then directed her attention back to the
convicted defendant, again expressing con-
cern for his plight and distrust for law en-
forcement saying the following: “‘It won’t be
Houck next time, it will be someone else and
they’ll say, ‘Oh, | didn’t know anything
about it.” And we’ll find you on the streets
somewhere and that’s what will happen.
That’s what will happen.” (R. at 162a). Judge
Massiah-Jackson told the defendant he did
not have to explain anything to her because
she knew “‘what’s going on’’ and understood
it “very well.”” (R. at 166a).

At the next court appearance, the DA sub-
poenaed Officer Houck to explain the so-
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called harassing incidents to the Court. The
officer explained that he had indeed stopped
the defendant because the defendant was
driving recklessly without a license. (R. at
174a). But the nominee refused to believe the
officer. Judge Massiah-Jackson instead
found the defendant’s uncorroborated story
to be credible, and warned Officer Houck
that: ““[i]f any harm comes to Mr. Nesmith
or his family or his friends, then the com-
missioner will be sent a copy of this tran-
script and I'll volunteer to be a fact witness
against you.”” (R. at 187a) (Emphasis added).

This statement is outrageous. The nominee
appears to be suggesting that the officer
might at some point harm the defendant or
his family. Judge Massiah-Jackson then ad-
monished the DA stating the DA would be an
‘“accomplice in whatever may or may not
happen to Mr. Nesmith’’ because the DA had
subpoenaed Officer Houck. When the DA re-
minded the Court that she subpoenaed Offi-
cer Houck only because the Court had asked
her to do so, Judge Massiah-Jackson said
nothing.

At her second hearing, the nominee
inexplicably said she volunteered to be a
“fact witness” for the defendant because she
could not be a character witness. She failed
to explain her refusal to credit the officer’s
account over that of an oft-convicted defend-
ant.

Finally, in a case that demonstrates trou-
bling disregard for a crime victim, as well as
the State, in Commonwealth v. Lafferty, Nos.
3883-3888 (Feb. Term 1988), the nominee was
notified prior to trial that the defendant and
victim in a rape case may have had AIDS.
Judge Massiah-Jackson responded ‘“Why are
we having a trial? We are talking about life
expectancy of three years for both of them.
What difference? What kind of punishment
can we give [the defendant]? * * * What’s the
purpose of the trial long range?” (R. 3-4).
When the State suggested that it may as
well tell everyone who is HIV positive that
they can do whatever they want because
they will not be prosecuted, Judge Massiah-
Jackson responded, ‘‘It’s just a thought.”

Based on the Court’s extended diatribe on
why AIDS defendants cost the State too
much money, the State motioned for the
judge to recuse herself. (R. at 13). Judge
Massiah-Jackson denied the motion stating
the DA had not articulated any specific rea-
son warranting recusal and initially denied
that the State had a right to appeal the
recusal. (R. at 16). Although the prosecution
pleaded with the court to allow it to try the
case before another judge that same day to
avoid the lengthy delay of an appeal, Judge
Massiah-Jackson refused to allow another
judge to hear the case and forced the State
to appeal her denial of recusal. (R. at 34). She
then reduced the defendant’s bail to assure
his immediate release pending appeal.

The victim died while the appeal was pend-
ing. The appeal was withdrawn and it went
to trial before Judge Massiah-Jackson. De-
spite the Commonwealth’s evidence which
include:

(1) the deceased victim’s prior testimony
that the defendant had broken into her
house, awakened her, raped her, and beat her
when she tried to escape;

(2) the victim’s taped 911 call to police re-
porting the rape;

(3) police photographs of the victim’s inju-
ries after the rape; and

(4) the emergency room medical report.

Judge Massiah-Jackson found the defend-
ant not guilty of rape, not guilty of involun-
tary deviate sexual intercourse, and not
guilty of aggravated assault. She convicted
him only of simple assault and sentenced
him to 1 year probation. Although the victim
is no longer with us, the defendant is still
alive today.
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Conclusion: | believe these cases represent
a troubling pattern of undue leniency to-
wards criminal defendants and hostility to-
wards the state. The Pennsylvania District
Attorney’s Association presented the Com-
mittee with over 70 separate cases detailing
the nominee’s troubling record. In a submis-
sion to the Judiciary Committee, the Penn-
sylvania Bar Association noted that the
nominee presided over ‘‘confused and tragic
cases.”” Indeed, it was pointed out during our
Committee hearings that North Philadel-
phia, where the nominee sits, is, sadly,
plagued by crime, drugs, and the terrible
human toll those tragic social ills take. Yet
it is those citizens laboring in the shadow of
rampant crime who would benefit most when
our laws are applied and criminal conduct is
appropriately dealt with.

I am disappointed to say that information
that has emerged since the Judiciary Com-
mittee held its initial hearing on this nomi-
nee strongly suggests to me that she was
somewhat less than candid with the Commit-
tee, is lenient in sentencing convicted of-
fenders, and has demonstrated a certain de-
gree of unfairness with respect to the police
officers and prosecutors. Indeed, since the
Committee’s vote, it has been virtually del-
uged with letters from prosecutors and law
enforcement agencies in Pennsylvania that
document a disturbing pattern of open hos-
tility toward the law enforcement commu-
nity. These condemnations have been bi-par-
tisan and overwhelming. In fact, | have never
seen such widespread opposition to a nomi-
nee from the law enforcement community.

To date we have received letters from the
Attorney General of Pennsylvania, the
Philadelphia and the National Fraternal Or-
ders of Police, the National Association of
Police Organizations, the Law Enforcement
Alliance of America, the Pennsylvania Dis-
trict Attorneys Association, and letters by
numerous District Attorneys around the
state including one from Lynn Abraham,
District Attorney for Philadelphia. Each of
these letters expresses opposition to this
nominee’s appointment because of her record
of hostility to prosecutors, law enforcement
and victims of crime. The Fraternal Order of
Police, in an open letter to President Clinton
and the Judiciary Committee declared that:
“Judge Massiah-Jackson consistently pa-
rades her anti-police bias by using her power
and authority as a judge to belittle, harass,
and threaten law enforcement officers who
appear in her court. Her contempt for pros-
ecutors appearing before her is so rancorous
that a broad grassroots effort has been led by
members of her own political party to oppose
her elevation to the federal judiciary.”” | can-
not turn a blind eye to such allegations.

Some of the nominee’s supporters have as-
serted that law enforcement has attempted
to distort her record. But it seems to me
that the most expedient path here was for
law enforcement to speak out in support of
the nominee. They are the ones who will
have to continue to appear before Judge
Massiah-Jackson if her nomination is de-
feated. Thus, they have a great deal to lose
in this process. Recognizing the political
risks law enforcement had to take to oppose
this nominee, | commend them for their will-
ingness to come forward and do what they
believed to be the right thing.

While her candidacy was in Committee, |
resolved my serious misgivings about Judge
Massiah-Jackson’s nomination in her favor.
My decision in Committee, however, was
based largely on the representations made by
the nominee, both in answer to the written
questions and at her initial hearing. In my
opinion, these recent developments call the
nominee’s statements before the Committee
into serious question and oblige me to
change my vote. After having heard the
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nominee’s testimony last week and having
reviewed and considered the information
that has been provided to the Committee by
law enforcement officials about her conduct
on the bench, her alleged bias against law
enforcement, her flawed judicial rulings,
and, above all, her apparent lack of candor
with the Committee, | cannot in good con-
science continue to give her the benefit of
the doubt. | have the highest personal regard
for Senator SPECTER, who has ably promoted
her candidacy, but | now do not believe that
Judge Massiah-Jackson should be confirmed
to a position on the federal bench. | take no
pleasure in voting against this nominee. She
has obviously accomplished much in her life.
Nevertheless, the Constitution obligates me
to evaluate this nominee with an eye toward
determining whether she will uphold the
Constitution and whether she will abide by
the judicial oath to ‘‘administer justice
without respect to persons . . . And impar-
tially discharge all the duties incumbent
[upon a federal judge].” I am not now con-
vinced that she can abide by that oath and
thus | feel obligated to cast my vote against
her.

Mr. HATCH. | yield the floor.

Mr. SESSIONS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr. SESSIONS. Madam President, |
thank the distinguished Senator from
Utah, the chairman of the Senate Judi-
ciary Committee, for his leadership in
this matter and in so many other mat-
ters. He is an outstanding legal schol-
ar, an outstanding lawyer, a man of in-
tegrity, ability, and fairness who works
extraordinarily hard to make sure ev-
eryone who comes before the commit-
tee has a thorough opportunity to ex-
press themselves and to defend them-
selves, and that others who have infor-
mation to share are allowed to do so.

I think it was an extraordinary event
that he allowed a second hearing to be
held for the Massiah-Jackson nomina-
tion. That was a very fair thing to do.
| agree with the distinguished chair-
man that it is a good idea and a good
thing that this nomination has been
withdrawn.

Ms. Frederica Massiah-Jackson has a
number of problems with her nomina-
tion. | would just like to make a few
points about the process and about her
nomination.

District Attorney Lynne Abraham, a
Democrat in Philadelphia, who has
served a number of years, and has also
served on the judicial bench in Penn-
sylvania with Judge Massiah-Jackson,
wrote us a letter saying that she had
not opposed or commented on nomi-
nees of any kind before, but she wrote
a letter stating she felt that she should
do so on this occasion.

Among other things, she said:

This nominee’s judicial service is replete
with instances of demonstrated leniency to-
ward criminals, an adversarial attitude to-
ward police and disrespect toward prosecu-
tors unmatched by any other present or
former jurist with whom I am familiar.

That was a letter written reluctantly
and in sadness, but a letter | think she
felt she had to share with us. Her opin-
ion was shared by the District Attor-
neys Association in Pennsylvania, the
Fraternal Order of Police, and the Na-
tional Fraternal Order of Police.
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We were also presented a list of 50
cases in which we were given detailed
statements of sentences and judicial
rulings by this judge, prepared by dis-
trict attorneys who had no obligation
to do that but did so because they were
concerned about it. Those cases have
been around here for well over a month
and have never really been effectively
rebutted. So | think to say the newly
uncovered twenty cases were somehow
critical in this matter is not really ac-
curate. | think the new cases were ad-
ditional troublesome matters, but the
whole list of cases previously submit-
ted were quite troubling also.

Just briefly, Madam President, while
I am relieved that this nomination has
been withdrawn, | think it shows fully
why the Senate should carefully and
thoroughly examine judicial nominees.
Specifically, | thank Senator JOHN
ASHCROFT, who is here today, and Sen-
ator STROM THURMOND for placing a
temporary hold on this nomination
after it was voted out of the Judiciary
Committee by a 12-to-6 vote last fall.

At that time, this nomination was
moving toward confirmation last fall.
It is a classic example of why the Judi-
ciary Committee and the Senate as a
whole should deliberately screen judi-
cial nominees. President Clinton has
suggested that the Senate should speed
up confirmation of Federal judges.
With all due respect, the Massiah-
Jackson nomination demonstrates why
the Senate should confirm Federal
judges at a fair but careful pace.

Judge Massiah-Jackson’s nomination
was reported out of the Judiciary Com-
mittee with approximately a dozen
other judicial nominees at the end of
last year. There was an effort to con-
firm these judges quickly before the
year ended. Without Senator
ASHCROFT’s and Senator THURMOND’S
temporary holds, this nominee would
have been confirmed, | have no doubt.
If this had happened, it would have
been unfortunate, because many of
Judge Jackson’s unacceptable deci-
sions had not yet been uncovered.

In addition, as of last fall, the above-
mentioned law enforcement organiza-
tions had not studied this nominee’s
record in detail. In fact, when Judge
Massiah-Jackson’s nomination was re-
ported out of committee, none of these
groups formally opposed the nomina-
tion. In fact, Senator SPECTER held a
hearing in Pennsylvania to allow peo-
ple to state objections. He gave them
an opportunity to do so, but none came
forth at that time. Without Senator
ASHCROFT’s and Senator THURMOND’S
hold, this nominee would have been
confirmed, in all probability, before
her record had been adequately exam-
ined.

A Federal judgeship is a lifetime ap-
pointment. The confirmation process is
the only chance to review a judicial
nominee’s qualifications. The con-
firmation process is literally the point
of no return. Unlike State judges, Fed-
eral judges cannot be recalled or voted
from office. This is why it is so vitally
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important for the Senate to carefully
fulfill its constitutional duty to advise
and consent to the President’s nomi-
nees. Judge Learned Hand, referring to
the lack of control over federal judges,
once said, “They can’t fired us. They
can’t even dock our pay.”

A Federal judge has extraordinary
power. Many of those powers involve
decisionmaking authority that is abso-
lutely unreviewable on appeal. For ex-
ample, if a judge, at the conclusion of
a prosecutor’s case, dismisses the case
and grants a judgment of acquittal to a
defendant, that is the same as a jury
verdict of acquittal, and the Govern-
ment cannot appeal. Such directed ver-
dicts simply cannot be appealed. So |
think it is important that this process
be allowed to work, and it did work. |
believe that Judge Massiah-Jackson
will have the opportunity as a State
judge to demonstrate her abilities and
skills there, to continue to serve the
people of Pennsylvania.

I was impressed with her demeanor
and courtesy and the way she handled
herself at her hearing, but | do feel like
the just conclusion was reached.

Madam President, that is the conclu-
sion of my remarks. | yield the floor.

Mr. ASHCROFT addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Missouri is recognized.

Mr. ASHCROFT. May | inquire as to
the state of the proceedings.

The PRESIDING OFFICER. We are in
a period for morning business, with
statements limited to 10 minutes.

Mr. ASHCROFT. | ask unanimous
consent that | be able to speak for up
to 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ASHCROFT. Thank you.

CRISIS AT THE WHITE HOUSE

Mr. ASHCROFT. Madam President,
the events surrounding the President
of the United States and the White
House of the United States find us in a
peculiar and uncomfortable situation.
It is, however, more than peculiar, and
it is more than discomforting. It may,
in fact, be disabling. The President has
sought to defend his conduct and to de-
fend his circumstance by saying it’s OK
to be able to become compartmen-
talized or to segment his personal life
from his public life. At least this is the
spin which comes from the White
House. | perhaps should not say that
that comes from the President’s own
mouth.

I think the Congress has sort of
bought into the compartmentalization
of this crisis at the White House. We
discuss it on the talk shows, we discuss
it in the cloakrooms, but we don’t dis-
cuss it on the Senate floor.

The new allegations against Presi-
dent Clinton are grave. They carry se-
rious implications, not just for the
President but for the Nation as a
whole, and it is time for us to consider
them in the U.S. Senate.

Kathleen Willey is a longtime friend
of the President. She was a strong Clin-
ton supporter. She was his employee in
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the White House. She accused this
President of sexual assault just outside
the Oval Office and of lying under oath.
The President’s response has been to
tell us only that he is “mystified”” and
“‘disappointed.”’

Mystified and disappointed? My
thoughts exactly. I am mystified that
the President has refused to account
fully for his actions and disappointed
that President Clinton would sacrifice
the Office of the Presidency in order to
promote his own personal concerns or
save himself.

Back in January when the Monica
Lewinsky scandal erupted, | said if the
allegations were true, the President
had disgraced himself and his office

and should resign. | stand here this
afternoon to renew my call. If Mrs.
Willey’s charges are true, then the

President should resign.

Permit me to make three observa-
tions about Mrs. Willey’s accusations
or charges.

First, the Willey allegations increase
the likelihood that the House will be
forced to open impeachment proceed-
ings. The Clinton-Willey conflict
brings the murky details of this sordid
affair into the light of open day. The
President is accused of committing
sexual assault and lying under oath.
Mrs. Willey and the President have
sworn to irreconcilable versions of the
facts. These charges are serious, and
they must be resolved. They cannot
both be telling the truth. And America
cannot walk away.

The Congress, for our part, must have
the courage to do what we know to be
right. The alleged conduct, if true, | be-
lieve constitutes an impeachable of-
fense. Congress should stop looking at
the polls and start looking at the Con-
stitution, stop thinking about self-
preservation and start thinking about
how justice can best be served. Madam
President, justice should never be de-
nied simply because it is uncomfort-
able.

Second, the White House must drop
the myth that the President is not dis-
tracted by the maelstrom of allega-
tions which are surrounding him. The
President has lost control of his per-
sonal legal problems. Let us dispense
with the fiction that the President is
able to work in “‘compartments,” all
the while hacking and clubbing at Ken
Starr and the officials charged with
learning the truth. Instead, he has cho-
sen to stonewall. He now stands ac-
cused of an impeachable offense by a
person who was his friend, political
supporter, and employee.

Here is the truth. It is not possible
for the President to do his job while
dealing with this tide of accusations
and innuendo. No one could do the job
well. And neither can he. Already, the
Washington Post has reported that the
President behaves like a person over-
taken with anger at Kenneth Starr. Al-
ready, David Broder and other re-
spected commentators have suggested
that the growing scandal is damaging
the President’s ability to lead.
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Finally, President Clinton’s moral
leadership has been destroyed. It can
be regained only if he proves that these
charges are false, if he clears the air
here, if he makes a complete statement
understanding to the American people,
and assures them of his situation.

I had hoped that Bill Clinton would
address these charges through a direct
and candid accounting to his employ-
ers, the American people. But, yes, he
did choose to stonewall. He cannot
hope to regain his moral authority to
lead unless he makes a full and candid
accounting to the people, and he does
so immediately. It is inevitable that
the truth will prevail. And | would pre-
vail on the President to account fully
for his actions without further delay.

A final point. These allegations are
serious. They deal with charges of per-
jury, obstruction of justice, and sexual
assault. For Kathleen Willey’s sake,
conservatives ought not be rejoicing,
and we ought not to be laughing. |
deeply regret having joked about the
Lewinsky affair in remarks that |
made earlier. It was inappropriate, and
I was wrong. There is nothing funny
here. The allegations of Kathleen Wil-
ley make clear to all of us that there is
nothing funny here. This is not com-
edy; this is tragedy.

Mrs. Willey’s appearance last night
on the CBS program ‘60 Minutes” |
think exposed America to an individual
who was vulnerable, who was in dis-
tress, who was in need, and trusted the
President of the United States. And it
is very clear that she thoroughly be-
lieves that her trust was betrayed in a
substantial and significant way.

A betrayal of trust by the President
of the United States is an important
matter, particularly if it relates to the
way in which his office is conducted,
particularly if it relates to an individ-
ual who is particularly vulnerable, an
employee, particularly if it relates to
an incident that takes place in the con-
text of the White House and the Oval
Office. And | found her testimony to be
compelling and convincing. | believe it
makes, again, the clear case for the ne-
cessity of the President to explain fully
his situation to the American people.

NOMINATION OF FREDERICA
MASSIAH-JACKSON

Mr. ASHCROFT. Madam President, |
want to take just a few minutes to
speak about the nomination of Fred-
erica Massiah-Jackson to be a U.S. dis-
trict judge for the Eastern District of
Pennsylvania, a nomination that was
withdrawn earlier today. | think this is
the right move at the wrong time. It
should have been clear to the adminis-
tration over a month ago when we de-
bated this nomination on the floor that
this individual was not fit to serve as a
Federal judge appointed for life.

At that time, | called for the Presi-
dent to withdraw the nomination. And
I am glad that he has finally seen fit to
do so, or that the administration fi-
nally saw fit to follow that course, al-
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though the letter is really a with-
drawal request from the nominee her-
self. I remain troubled that this indi-
vidual was nominated for a lifetime ap-
pointment in the first place, and, once
nominated, did not withdraw sooner.

One enduring lesson of this nomina-
tion is that it is critical for the Senate
to take its constitutional advice and
consent role seriously. We have heard
much in recent weeks about the so-
called ‘““vacancy crisis’ in the Federal
courts and that the Senate needs to
speed up its processes to give judicial
nominees a quick up-or-down vote. To-
day’s action by the administration
agreeing to withdraw this nomination
demonstrates the danger of worrying
more about filling the courts than ful-
filling our constitutional obligation to
screen judicial nominees.

Last November, this nomination was
on the verge of confirmation. At the
end of the last session, there was a tre-
mendous effort to rush a number of
nominations, including this one,
through the Senate along with others
in a series of confirmations at the close
of business. | resisted those efforts be-
cause | felt this nomination had seri-
ous defects that demanded complete
examination in the light of day. Once
this nominee’s record was examined in
the open, it became clear—including
clear, | think, ultimately to the Presi-
dent—that this nominee was not fit. |
also resisted those efforts because law
enforcement officials in Philadelphia
informed me that they were gathering
additional information concerning the
nominee. In the light of these concerns,
I placed a hold on this nomination, and
I refused to lift it despite the insist-
ence of several.

Some would point to this as an un-
necessary delay that has contributed
to the so-called ‘‘vacancy crisis.” But
we would be creating an actual crisis,
not solving an imagined one, by giving
individuals confirmation when they do
not deserve it. We would have been cre-
ating, in my judgment, a crisis by con-
firming Judge Frederica Massiah-Jack-
son with a lifetime appointment.

The Senate has a constitutional obli-
gation to give its advice to the Presi-
dent with respect to judicial nominees
and, in a case like this, to withhold our
consent. | take this responsibility seri-
ously, and we must all take this re-
sponsibility seriously, in the light of
the nominees the President has sent to
the Senate.

This nominee demonstrates the cali-
ber of nominee the President has sent
to the Senate. Notwithstanding his
elaborate vetting process and the ABA
screening, this is the nominee whom
President Clinton chooses for a life-
time appointment. One has to wonder
about any vetting process that raises
no objections to a nominee like this
one. And one has to wonder what kind
of evaluation process the American Bar
Association conducts that it deems
Massiah-Jackson “‘qualified.”

But the truth of the matter is this:
The Constitution does not give the Jus-
tice Department, nor does it give the
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White House Counsel’s Office nor the
ABA, a formal screening role in judi-
cial nominations. The Constitution en-
trusts that to the U.S. Senate. It is an
important responsibility. And we
would not be taking our constitutional
responsibilities seriously if we did not
scrutinize nominees, as we have done
in this case ultimately.

The Senate Judiciary Committee has
now had its second hearing, and in my
judgment, that hearing shed little ad-
ditional light on this nomination. The
hearing did make it clear that Judge
Massiah-Jackson was less than forth-
coming in her first hearing. It is now
clear—as it was last month—that her
claim that she had never been reversed
in a sentencing appeal is false. It also
was evident that she had failed to ap-
prise the committee of other cases in
which she had been reversed on appeal.

Indeed, a number of new cases were
raised at the hearing that make it even
more obvious that this nomination
should be rejected. Case in which child
rapists were given light sentences, or
where Judge Massiah-Jackson won-
dered aloud from the bench whether
the Commonwealth should have been
wasting time and prison space on a de-
fendant who had AIDS.

But, in general, the nominee’s inabil-
ity to remember key details of cases
that had been raised publicly over a
month ago—Ilet alone the new cases
raised at the hearing—rendered the
hearing pointless.

Judge Massiah-Jackson failed, in my
view, to provide compelling answers to
the questions raised about her record.
As a consequence, it is clearly time for
the Senate to stand up and be counted
and reject this nomination.

Nomination fights are not pleasant,
but there is a principle worth fighting
for here: America deserves better than
this.

This nominee is so far below the min-
imum quality we should expect from a
Federal judge it is tragic.

The local law enforcement commu-
nity is horrified that they are about to
be saddled with this judge for life. They
are concerned that many in Washing-
ton seem to be willing to rubber-stamp
nominees, no matter how unqualified.

The thrust of the objections of local
law enforcement officials—and the
basis of my own opposition—are four-
fold. This nominee: has shown dis-
respect for the court by using the
English language’s most offensive pro-
fanity in open court; has recklessly
risked the lives of undercover police of-
ficers by disclosing their identity; dem-
onstrated hostility to prosecutors by
suppressing evidence and dismissing
charges against criminals; and shown
leniency to criminals in sentencing
violent criminals to probation-only,
and using lesser-included offenses to
avoid mandatory minimum sentences.

Philadelphia District Attorney
Lynne Abraham, Democrat, at great
political cost, came out against the
nomination in a letter to Senator
ARLEN SPECTER on January 8. Her let-
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ter captures the nature of the local law
enforcement community’s concern. She
wrote:

This nominee’s judicial service is replete
with instances of demonstrated leniency to-
wards criminals, an adversarial attitude to-
wards police and disrespect toward prosecu-
tors unmatched by any other present or
former jurist with whom | am familiar.

The Senate cannot confirm this
nominee in the face of the strong oppo-
sition of local law enforcement com-
munity. To do so would be the height
of arrogance and another example of
the ““Washington knows best’” mental-
ity.

The American people deserve a better
caliber of nominee. This nomination
sends the wrong message to criminals,
to law enforcement and to victims of
crime. The Senate should vote to reject
the nominee now.

CONTEMPT FOR PROSECUTORS AND POLICE

OFFICERS

Example One—Commonwealth v.
Ruiz.

In this case, Judge Massiah-Jackson
acquitted a man accused of possessing
$400,000 worth of cocaine because she
did not believe testimony of two under-
cover police officers, Detective-Ser-
geant Daniel Rodriguez and Detective
Terrance Jones. It was the second time
she had acquitted alleged drug dealers
nabbed by the same officers. The first
time, the two undercover officers had
testified that they found two bundles
of heroin on a table right next to the
defendant’s hand. The judge not only
refused to believe this testimony, she
went one step further. As the officers
were leaving the courtroom, the judge
reportedly told spectators in the court:
““take a good look at these guys [the
undercover officers] and be careful out
there.”

Detective-Sergeant Daniel Rodriguez
confirmed this outrageous courtroom
incident in a signed letter to the Sen-
ate. The detective-sergeant had the fol-
lowing comments regarding this inci-
dent:

I thought, “‘I hope | don’t ever have to
make buys from anyone in this courtroom.”
They would know me, but | wouldn’t know
them. What the judge said jeopardized our
ability to make buys. And it put us in phys-
ical danger.

Detective Terrance Jones, the other
undercover officer ‘“‘outed” by Judge
Massiah-Jackson in open court, also
confirmed the facts in a signed state-
ment to committee staff. He stated
that the comments ‘“‘jeopardized our
lives.”” Detective Jones also notes:

[Als a law enforcement officer who happens
to be African-American |1 am appalled that
self interest groups and the media are trying
to make the Massiah-Jackson controversy
into a racial issue. This is not about race,
this is about the best candidate for the posi-
tion of federal judge.

Example Two:
Hicks, (6/12/87.)

In this case, in an action that led to
a reversal by the appellate court,
Judge Massiah-Jackson dismissed
charges against defendant on her own
motion.

Commonwealth v.
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Although the prosecution was pre-
pared to proceed, the defense was not
ready because it was missing a wit-
ness—a police officer who was sched-
uled to testify for the defense appar-
ently had not received the subpoena.
The defense requested a continuance to
clear up the mix-up concerning the
subpoena. The Commonwealth stated
that it had issued the subpoena. The
defense did not allege any wrongdoing
or failure to act on the part of the
Commonwealth. Nonetheless, without
any evidence or prompting from de-
fense counsel, Judge Massiah-Jackson
decided she simply did not believe that
the Commonwealth’s attorney subpoe-
naed the necessary witness.

Judge Massiah-Jackson held the
Commonwealth liable for the defense’s
unpreparedness and, on its own motion,
dismissed the case.

As it turned out, the subpoena had
been issued but the officer was on vaca-
tion and had not received it.

Judge Massiah-Jackson’s decision
was reversed on appeal as an abuse of
discretion. The appellate court con-
cluded that:

Having carefully reviewed the record, we
are unable to determine the basis for the
trial court’s decision to discharge the de-
fendant. Indeed the trial court was unable to
justify its decision by citation to rule or law.

JUDICAL TEMPERAMENT

Example One: Commonwealth v. Han-
nibal, 6/25/85.

In court, in response to prosecutor’s
attempt to be afforded an opportunity
to be heard, the following exchange
took place on the record:

The CouRT: Please keep quiet,
McDermott.

Ms. McDErRmMOTT for the Commonwealth:
Will | be afforded——

The CouRT: Ms. McDermott, will you shut
your f***ing mouth.—Transcript of June 25,
1985 at 17.

Judge Massiah-Jackson was formally
admonished by the Judicial Inquiry
and Review Board for using intem-
perate language in the courtroom.

Example Two: Commonwealth v.
Burgos & Commonwealth v. Rivera, 12/
87.

During a sentencing proceeding the
prosecutor told Judge Massiah-Jackson
that she had forgotten to inform one of
the defendants of the consequences of
failing to file a timely appeal. Such a
failure would prejudice the Common-
wealth on appeal. Judge Massiah-Jack-
son responded to this legal argument
with profanity, stating: ‘I don’t give a
s**t.”’

District Attorney Morganelli, of
Northampton County, Pennsylvania,
has suggested that the reason there are
not more instances of foul language on
the record is that Judge Massiah-Jack-
son’s principal court reporter routinely
‘‘sanitized the record.”

It does not appear to be a coincidence
that both of these profane outbursts
were directed at prosecutors. Instead,
Judge Massiah-Jackson’s foul language
appears to be part and parcel of her
hostility to law enforcement.

Ms.



March 16, 1998

LENIENCY IN SENTENCING

Example one: Commonwealth V.
Richard Johnson, 1988.

This case was one of the relatively
few cases before Judge Massiah-Jack-
son where the defendant chose a jury
trial over a bench trial. What tran-
spired in this case will give you a sense
of why defendants before Judge
Massiah-Jackson would choose a bench
trial.

In this case, the jury convicted the
defendant of raping a ten-year-old boy.
The verdict carried with it a minimum
sentence of five years.

Judge Massiah-Jackson admitted in
court to crying when she heard the ver-
dict because she said she though that
the resulting minimum sentence was
too harsh. She said:

In this case I'll be frank. If I had had the
trial and if it was not a mandatory, | would
not have imposed the five to ten year sen-
tence because | just don’t think the five to
ten years is appropriate in this case even as-
suming that you were found guilty.

Judge Massiah-Jackson had discre-
tion to impose a sentence at least
twice the mandatory minimum for this
heinous crime; instead, she cried at the
thought of sending the child-rapist to
jail at all.

Unfortunately, Judge Massiah’s com-
passion did not extend to the young
victim.

The judge refused to hear a victim
impact statement. She asked the pros-
ecutor, “What would be the purpose of
that? . . . [W]e know what the sentence
is...”

The prosecutor stated, “‘[U]pon read-
ing about the impact on this victim,
you may want to consider more than
the five year mandatory minimum.”’

Judge Massiah-Jackson replied,
“Why would it be important? There’s a
mandatory minimum of five years.
Have a seat.”

Having apparently decided already
that she was not going to use her dis-
cretion to give the defendant more
than the mandatory minimum, Judge
Massiah-Jackson prevented evidence of
the crime’s impact on the young victim
from being introduced.

Example two: Commonwealth V.
Nesmith, 1994.

The defendant had a criminal history
of 3 prior juvenile arrests and 1 adju-
dication and 19 prior adult arrests, 8
convictions, 3 commitments, 3 parole
violations and 2 parole revocations. He
was tried and convicted of striking a
pedestrian with his car, leaving her se-
riously injured—broken legs, pelvis and
4 bones of the back—by the side of the
road, fleeing the scene of the crime and
then beating into unconsciousness one
of the women'’s relatives who tried to
thwart his escape.

The defendant committed these
crimes while on parole, having just
been released from prison for an as-
sault conviction. Over the Common-
wealth’s strenuous objection, Judge
Massiah-Jackson sentenced him to two
year’s probation—well below the bot-
tom of even the mitigated sentencing
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range. Judge Massiah-Jackson, how-
ever, explained that the defendant’s ac-
tions were ‘‘not really criminal. He had

merely been involved in a car acci-
dent.”

Example three: Commonwealth v.
Freeman.

Defendant shot and wounded a Mr.
Fuller in the chest because Mr. Fuller
had laughed at him. Judge Massiah-
Jackson convicted the defendant of
misdemeanor instead of felony aggra-
vated assault. She sentenced him to
two to twenty-three months and then
immediately paroled him so that he did
not have to serve jail time. The felony
charge would have had a mandatory
five to ten year prison term. Judge
Massiah-Jackson explained her deci-
sion, stating that ‘‘the victim had been
drinking before being shot and that
[defendant] had not been involved in
any other crime since the incident.”

Example four: Commonwealth v.
Burgos.

During a raid on the defendant’s
house, police seized more than 2 pounds
of cocaine along with evidence that the
house was a distribution center. The
defendant, Mouin Burgos, was con-
victed. Judge Massiah-Jackson sen-
tenced defendant only to one year’s
probation.

Then-District Attorney Ronald
Castille (R) criticized Judge Massiah-
Jackson’s sentence as ‘‘defying logic”
and being ‘“‘totally bizarre.” He com-
mented:

This judge just sits in her ivory tower . . .
She ought to walk along the streets some
night and get a dose of what is really going
on out there. She should have sentenced
these people to what they deserve.

Example five: Commonwealth v. Wil-
liams.

I would like to provide just one more
example of Judge Massiah-Jackson’s
leniency in sentencing—an example
that | think is also relevant to whether
we should have another hearing on this
nominee.

In this case, Commonwealth v. Wil-
liams, the defendant robbed a 47-year
old woman on the street at the point of
a razor. The defendant used the razor
to slash the woman’s neck and arms,
and then took her purse. The victim
had to undergo surgery to repair the
slashed tendons in her hand, and was
forced to wear a splintering device that
pulled her thumb back to her wrist.
The defendant plead guilty to first-de-
gree robbery. Under the Pennsylvania
sentencing guidelines, that offense car-
ries a range of 4 to 7 years, with a miti-
gated range of 3% to 5 years. Despite
these  sentencing ranges, Judge
Massiah-Jackson sentenced defendant
to a mere 11%: to 23 months. In order to
do so, Judge Massiah-Jackson not only
had to deviate substantially below the
guidelines range, but also had to ignore
a mandatory weapons enhancement
that raises the minimum sentence 1 to
2 years.

The Commonwealth appealed this
meager sentence and Judge Massiah-
Jackson was reversed for her sentenc-
ing errors.
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This decision is important not only
because it demonstrates her leniency
in sentencing, but also because of what
it says about the equity of giving Ms.
Massiah-Jackson an additional hear-
ing. We have heard a lot about Judge
Massiah-Jackson’s right to be heard
and have been given the impression
that she has been the victim of sand-
bagging by her opponents. It is true
that there is information that was not
available at the time of the Commit-
tee’s hearing. This sentencing case, for
example, was not addressed at the
hearing. But that is no one’s fault but
Judge Massiah-Jackson’s. The commit-
tee’s standard questionnaire asks every
candidate to list any judicial decisions
which were reversed on appeal. Judge
Massiah-Jackson failed to list this
case, and indeed testified that she had
never been reversed on a sentencing ap-

eal.

P I point this out to make clear that
this is not just a simple matter of giv-
ing someone a right to confront new al-
legations. It strikes me that we are
creating a troubling precedent by af-
fording nominees a second hearing, at
least in part, to explain materials that
were requested prior to the first hear-
ing.
LENIENCY IN SUPPRESSING EVIDENCE

Commonwealth v. Smith.

Judge Massiah-Jackson has also dem-
onstrated leniency in improperly sup-
pressing evidence. The case that per-
haps most dramatically illustrates this
point is Commonwealth v. Smith, a
case discussed by the Chairman of the
Judiciary Committee on the floor yes-
terday.

In this tragic case, the victim, a 13-
year-old boy, was raped at knife point
in some bushes near a hospital. Even-
tually, the young boy managed to run
away from his assailant, nude and
bleeding. Two nurses at the hospital
saw him, and he told them what had
happened, pointing out the bushes
where he was attacked. The two nurses
called the hospital security guards.
They saw the defendant emerge from
the bushes with his clothing dishev-
eled, and then saw him walk quickly
away. The women yelled out for the
man to stop, and the police arrived on
the scene and apprehended the defend-
ant. The defendant denied raping the
boy, but the police searched him and
found a knife matching the description
of that used in the rape. At that point
the police arrested the defendant.
Shockingly, Judge Massiah-Jackson
ruled that the police lacked probable
cause to arrest the defendant, and sup-
pressed all the evidence including the
identification of the defendant by the
two nurses.

Not surprisingly, the appellate court,
when confronted with this dubious
judgment, reversed Judge Massiah-
Jackson.

It has been pointed out that, after re-
mand to the trial court, the defendant
was acquitted in a trial before a dif-
ferent judge. But what seems to have
received less attention is that all this
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occurred after Judge Massiah-Jackson
was reversed by the appellate court.
Unlike the second judge, who con-
ducted a full trial, Judge Massiah-
Jackson threw out evidence on the
ground that the police lacked even
probable cause to arrest the defend-
ant—despite his proximity to the crime
scene and the victim. It is, of course
one thing to acquit someone after a
trial, but the notion that the police of-
ficers did not even have probable cause
to arrest the defendant is just shock-
ing. And the appellate court agreed.

OPPOSITION FROM POLICE ORGANIZATIONS

Philadelphia F.O.P.

The Philadelphia Lodge of the Fra-
ternal Order of Police announced its
opposition to the confirmation of
Massiah-Jackson on January 13. And
just yesterday | had the privilege of at-
tending a press conference in which
Philadelphia F.O.P. President Richard
Costello made his opposition to this
nominee unmistakably clear.

National F.O.P.

The national Fraternal Order of Po-
lice announced its opposition on Janu-
ary 20th. In coming out against this
nominee, National F.O.P. President
Gilbert Gallegos stated, “Judge
Massiah-Jackson has no business sit-
ting on any bench, let alone a Federal
bench.”” After describing the incident
in which Judge Massiah-Jackson point-
ed out undercover police officers in
open court, Mr. Gallegos stated, ‘I can-
not adequately express my outrage.”
The National F.O.P. President con-
cluded that: “To confirm Judge
Massiah-Jackson would be an affront
to every law enforcement officer and
prosecutor in the nation, all of whom
have the herculean task of fighting
crime. We shouldn’t have to have
[both] the judges and criminals against
us.”

National Association of Police Orga-
nizations.

The National Association of Police
Organizations announced its opposition
on January 22.

OPPOSITION FROM LOCAL LAW ENFORCEMENT

Lynne Abraham, D.A., Philadelphia.

Philadelphia District Attorney
Lynne Abraham, a Democrat, at great
political cost, came out against the
nomination in a letter to Senator
ARLEN SPECTER on January 8. She
wrote:

My position on this nominee goes well be-
yond mere differences of opinion, or judicial
philosophy. Instead, this nominee’s record
presents multiple instances of deeply in-
grained and pervasive bias against prosecu-
tors and law enforcement officers—and, by
extension, an insensitivity to victims of
crime. Moreover, the nominee’s judicial de-
meanor and courtroom conduct, in my judg-
ment, undermines respect for the rule of law
and, instead, tends to bring the law into dis-
repute.

This nominee’s judicial service is replete
with instances of demonstrated leniency to-
wards criminals, an adversarial attitude to-
wards policy and disrespect toward prosecu-
tors unmatched by any other present or
former jurist with whom I am familiar.

John Morganelli, D.A., Northampton
County.
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Northampton County District Attor-
ney John Morganelli, a Democrat an-
nounced his all-out opposition to the
nomination on January 6, 1998.

Mr. Morganelli provided members of
the Committee with a letter detailing
the numerous incidents of unpro-
fessional conduct that have marked
Judge Massiah-Jackson’s tenure on the
state trial bench. The concluding para-
graphs of that letter are worth quoting
at length:

[Judge Massiah-Jackson’s] record is one of
an unusually adversarial attitude towards
the prosecution and police. Much [in her
record indicates] personal animosity towards
prosecutors and police in general. Other por-
tions of her record indicate a tendency to be
lenient with respect to criminal defendants.

This judge sat as a fact finder in the vast
majority of her cases because criminal de-
fendants almost always felt it advantageous
to waive their right to a jury trial in order
to present their case directly to the
judge. . . . In addition, she has shown a lack
of judicial temperament with respect to vul-
gar language from the bench on the record
and much of it off the record. Also, as indi-
cated above, Judge Massiah-Jackson has at-
tempted to meddle with the appellate proc-
ess in Pennsylvania by contacting appellate
courts and improperly attempting to influ-
ence appellate decisions. Her comments, con-
duct, record and lack of judicial tempera-
ment by itself should call into question her
stature to serve as a Federal Judge.

Numerous District Attorneys and police
organizations in the Commonwealth of Penn-
sylvania oppose this nomination as a slap in
the face to the law enforcement community.

Executive Committee, Pennsylvania
District Attorneys’ Association.

The Executive Committee of the
Pennsylvania District Attorneys’ Asso-
ciation, in a unanimous vote, officially
opposed the nomination on January 8.
The President of the Association wrote
a letter on January 26th expressing the
Association’s opposition.

Madam President, | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SPECTER. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

NOMINATION OF JUDGE
FREDERICA MASSIAH-JACKSON

Mr. SPECTER. Madam President, |
have sought recognition to comment
on the nomination of Judge Frederica
Massiah-Jackson for the U.S. District
Court for the Eastern District of Penn-
sylvania, and that nomination having
been withdrawn this afternoon at the
request of Judge Massiah-Jackson. |
appreciate and understand the reasons
leading to her withdrawal.

I commend Judge Massiah-Jackson
for her tenacity and courage and for
completing the record on all the new
questions which were unexpectedly
raised at last week’s hearing, on
Wednesday, March 11. At the outset, |
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want to thank our distinguished major-
ity leader, Senator LoTT, for his cour-
tesies on this matter and to thank my
distinguished colleague, Senator
SANTORUM, for his strenuous efforts in
seeking the second hearing for Judge
Massiah-Jackson in an effort to try to
do the fair thing with Judge Massiah-
Jackson.

I think it is important to future
nominations to face up to exactly what
happened in this matter to prevent a
recurrence and to improve the system
for the future. In my judgment, Judge
Massiah-Jackson was unfairly treated
by her opponents, and in my judgment,
Judge Massiah-Jackson was unfairly
treated by the Senate Judiciary Com-
mittee.

I believe it is important to find out
about nominees who are submitted for
the Federal bench because that is a
very, very important appointment hav-
ing lifetime tenure. | believe the law is
the highest calling and that the courts
have been established to adjudicate
disputes between the government and
the government’s citizens and between
people and among parties. | have spent
my entire adult life as a lawyer, and |
consider it a high calling. There are
many of those attributes which are im-
portant in the course of working as a
U.S. Senator, especially on the Judici-
ary Committee.

In my judgment, Judge Massiah-
Jackson’s opponents dealt with her un-
fairly at the outset by seeking to kill
her nomination anonymously. If any-
one had anything to say about Judge
Massiah-Jackson, | believe they should
have come forward and should have
come forward at an early date. She was
nominated for the judgeship on July 31,
but it was not until almost 6 months
later that her opponents came forward,
after there had been two hearings and
after the Senate Judiciary Committee
had approved her nomination by a vote
of 12-6.

When those anonymous complaints
were filed—which led some people to
say that she was soft on crime, and |
thought without any basis to do so
from those anonymous complaints—
Senator SANTORUM and Senator BIDEN
and | held an unusual field hearing in
Philadelphia on October 3, and we in-
vited people to come forward. We spe-
cifically invited some who later turned
out to be among her most vocal critics.
But no one came forward at that time.
Instead, we had a group of judges who
had served with her—I believe five in
number—who said she was well within
the mainstream. We had representa-
tives of the distinguished mayor of
Philadelphia, Edward Rendell, himself
a former district attorney. Mayor
Rendell said publicly and expressed to
me privately, “Stick with the public
record; Judge Massiah-Jackson was an
excellent nominee for the district
court.” Mayor Rendell said she had
been appealed very little with respect
to sentencing, that she had a very, very
good record. While Mayor Rendell
could not be present at the October 3
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hearing, his representative was, as
were others.

Then the Judiciary Committee held a
hearing in late October, and in early
November voted Judge Massiah-Jack-
son out by a vote of 12-6. It was not
until later—I believe in early Janu-
ary—that opponents began to surface.
Some of those opponents had pre-
viously said directly to Judge Massiah-
Jackson that her nomination was ap-
plauded, that the celebration on swear-
ing-in was an event to be looked for-
ward to. When these opponents came
forward, Senator SANTORUM and | said
that we ought to have a full inquiry
into what the objections were. Toward
that end, on January 23, we met with
district attorneys in my office in
Philadelphia and heard complaints of a
very generalized nature; very few cases
were mentioned, with the district at-
torneys saying that they would file
their objections within a week so that
we would know what was on the record
and we could make a determination as
to what to do, because a vote had been
scheduled for Judge Massiah-Jackson
for January 28.

The vote was put off to give the dis-
trict attorneys an opportunity to
present their objections. They filed
them on February 2, which was a Mon-
day, a little late, but OK. Then Judge
Massiah-Jackson went to work to re-
spond to quite a number of cases which
the district attorneys had raised. It
seemed to me that, notwithstanding
the fact that the district attorneys
were very late in presenting their ob-
jections, they ought to be heard, there
ought not to be a time limit. If they
had not come forward early, let them
come forward later and let us find out
what their objections were, let us give
Judge Massiah-Jackson an opportunity
to respond, and then let the Senate
make a judgment.

Then the hearing for Judge Massiah-
Jackson was set for last Wednesday,
March 11. By this time, the district at-
torneys had created a considerable cre-
scendo of public opposition. They had
done that on a selective citation of
cases, illustrative of which was a case
involving undercover officers who,
Judge Massiah-Jackson’s critics said,
had been exposed in open court. But
when that matter was pursued, it was
determined that those officers had tes-
tified in open court and their identities
had been disclosed. So there was hardly
anything to be disclosed since it had
already occurred in open court.

Another case which was widely pub-
licized was a case where Judge
Massiah-Jackson had deferred the im-
position of sentence on a case involving
a defendant motorist who had struck a
pedestrian. When those facts were
looked into in some detail, it was de-
termined that the victim had asked for
the postponement in order that the de-
fendant could make restitution, that,
in fact, the defendant had made res-
titution. That case was appealed to the
Pennsylvania higher courts as to the
adequacy of Judge Massiah-Jackson’s

CONGRESSIONAL RECORD —SENATE

opinions, and the appellate court said
Judge Massiah-Jackson had acted prop-
erly.

In the totality of cases, Judge
Massiah-Jackson handled some 4,000
cases between 1984 when she was ap-
pointed to the bench and 1991 when she
stopped sitting on criminal cases.
There were only four appeals taken
from her sentences. In one of those ap-
peals she was reversed because she had
given too long a sentence. The guide-
lines had been exceeded, so said the ap-
pellate court. She was too tough. She
imposed too long a sentence. In the
other three cases, she was reversed
twice and upheld once. But three ap-
peals by the Commonwealth involving
many, many sentences coming out of
some 4,000 cases which had been
heard—not all resulted in sentences be-
cause some were acquittals—is not too
bad a record, to say it very, very plain-
ly.

When the district attorneys had sub-
mitted, | believe it was 39 cases on Feb-
ruary 2, not 50 which they said they
would submit, in an analysis of the rep-
resentations by the district attorneys
to what the transcripts showed, there
was a wide variance. The district attor-
neys had taken the facts as they rep-
resented them in the light according to
the Commonwealth’s witnesses but did
not take into account witnesses for the
defense or the issues of credibility or
the other matters in which a judge
might make a different finding. In the
hearing on March 11, | put a number of
those matters into the RECORD.

The hearing of March 11 was really a
very extraordinary one, in my opinion.
By the time these selective cases had
been disseminated to law enforcement
agencies, quite understandably, quite a
number of law enforcement agencies
came forward to object to Judge
Massiah-Jackson. That is not surpris-
ing because they did not know the en-
tire record.

It ought to be pointed out that this
confirmation process for Judge
Massiah-Jackson has come on the heels
of a very unusual case captioned Com-
monwealth v. Lambert, a murder case
out of Lancaster County, PA, where a
judge on the U.S. District Court for the
Eastern District of Pennsylvania—the
same court to which Judge Massiah-
Jackson had been nominated—where a
Federal district court judge in Phila-
delphia had found constitutional error,
which is not surprising, but it was sur-
prising that the judge had ordered that
there be no retrial in that case involv-
ing a conviction for murder. That was
an extraordinary ruling, and in my
legal research, unprecedented. | joined
with Congressman Pitts and others in
introducing legislation to clarify that
jurisdiction of a district court judge.
The finding of constitutional error is
well within the purview of the court,
the suppression of that evidence is well
within the purview of the court, but it
is not within the purview of the court
to say that the case could not be re-
tried. That is a matter for the State
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court in Lancaster County and for the
Lancaster County district attorney.
The district attorneys who had opposed
Judge Massiah-Jackson were very ex-
plicit in saying that they were not
going to see another judge sent to the
district court like the one who had rav-
aged, they said practically ruined, the
district attorney of Lancaster County.

So against that recent backdrop, it
was not surprising that when law en-
forcement agencies saw a limited part
of the record without knowing all of
the facts, that they would be opposed
to Judge Massiah-Jackson.

It is not irrelevant to point out that
I was district attorney in Philadelphia
for 8 years, from 1966 to 1974, and before
that an assistant district attorney for 4
years and, obviously, have had consid-
erable experience in the criminal
courts of Philadelphia. The decisions
which Judge Massiah-Jackson made
were well within the keeping of the
Philadelphia criminal courts. | take
second place to no one in battling with
the judges on the issues of sentencing.
When | was district attorney of Phila-
delphia, | made it a practice to petition
for reconsideration of a sentence when
I thought the sentence was inadequate.
I went right before the court, and on
one occasion was so tenacious that |
was held in contempt of court when I
protested a lenient sentence imposed
on someone convicted of selling drugs,
6 ounces of pure, uncut heroin. | was so
insistent on battling the judges on the
issue of sentencing that procedure was
taken away from the district attorneys
by a superior court opinion, saying it
was double jeopardy and the courts of
Pennsylvania had noted my opposition
to sentencing. So that was gone.

I also took a common law appeal to
try to appeal sentences when | was dis-
trict attorney from 1966 to 1974. The
D.A. did not have a right of appeal, and
| drafted legislation to give the district
attorney the right of appeal, and ulti-
mately that statute came into exist-
ence. But when | was district attorney,
I found three very egregious cases and
decided to take an appeal to the Penn-
sylvania Supreme Court to argue a
common law right of appeal.

One of the cases, as | recollect, was a
motorist who had been convicted of
drunken driving and was driving on a
revoked license and killed two people
and had gotten probation. | thought
that was horrendous and thought there
ought to be a right of appeal. Another
case involved, as | recollect it, the dep-
uty commissioner of licensing inspec-
tions, convicted of 40 counts of corrupt
practices, and got probation. Another
case which | considered an outlandish
sentence and thought there ought to be
a right of the district attorney to ap-
peal involved a defendant named Ar-

nold Marks. | have referred to the 6
ounces of pure, uncut heroin worth
$280,000, as | recollect it, and 6%

months in jail. The Supreme Court of
Pennsylvania disagreed with me, fairly
unceremoniously, and said | did not
have a right of appeal and dismissed
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my effort. As | say, the district attor-
ney’s right to file an appeal was later
upheld by statute, so if anybody today
disagrees with the judge’s sentence or
anybody disagreed with Judge Massiah-
Jackson’s sentences, they could take it
to appeal. As | say, it only happened
three times by the district attorney’s
office in the handling of some 4,000
cases. There were occasions when |
challenged the judges on the findings of
the fact. In those days the Common-
wealth district attorney had a right to
demand a jury trial. We did not have a
right of appeal, but we did have a right
to demand a jury trial as party to the
proceedings. And it was with some fre-
quency that | exercised that right to
demand a jury trial—so often that the
supreme court changed the rule, and
said the district attorney no longer had
the right to demand a jury trial.

So | take second place to no one,
Madam President, in terms of battling
on findings of fact in criminal cases
and battling on the issue of sentencing.
And | take second place to no one since
coming to the Senate, having been
elected in 1980, and having authored
the armed career criminal bill. This is
a very strong statute dealing with 15-
years-to-life sentences for career crimi-
nals who have three major convic-
tions—not larceny of cookies, | might
add, but robbery or burglary or sale of
major drugs, and later found in posses-
sion of a firearm—to get a life sen-
tence; 15 years to life—15 years is the
equivalent of a life sentence in the
Federal prisons.

There is legislation which | worked
on for the better part of a decade,
which abbreviates the amount of time
there can be on appeal in the Federal
courts from a State conviction with
the death penalty from about 15 years,
which the cases have taken 2 1/2 years;
I have also been in the lead on getting
adequate funding for the Federal Bu-
reau of Investigation for a variety of
State action and as well as for Bureau
of Alcohol, Tobacco, and Firearms.

The March 11 hearing, Madam Presi-
dent, | thought was atrocious, to use a
fairly mild word, because Judge
Massiah-Jackson was confronted on
that morning at 9:30, when the hearing
started, with new batches of cases
which the district attorneys had sub-
mitted by letter dated March 6, which
was the Friday before. However, my
staff did not get these until 10:40 p.m.
on March 10, long after I had retired. |
saw these cases at 9 o’clock when |
came to my office. | did not have any
time to review them, and Judge
Massiah-Jackson did not see them at
all.

Now, the most fundamental aspect of
due process is notice and an oppor-
tunity to be heard and then a hearing.
But the quintessential point about due
process is notice. How can Judge
Massiah-Jackson be called upon to re-
spond to cases which she has not seen
for a decade, or for 15 years? One of the
cases involved a 1994 trial. Other cases
involved 1988 and 1989 trials. It was

CONGRESSIONAL RECORD —SENATE

said—and | think appropriately—that
for Judge Massiah-Jackson to salvage
her nomination last Wednesday she
would have to hit a home run and the
bases would have to be loaded. She was
facing a very steep, uphill climb. But
the reality was that she had no chance
to do that because she was confronted
with cases which were a decade old, or
more. And when she said, ‘I do not re-
call,” it was taken that she should
have recalled.

It may not be a matter that is real-
ized by Senators who are used to at-
tending hearings, but when a witness
appears before a hearing in the U.S.
Senate, there is a certain amount of
trepidation, especially when a judicial
nominee appears in a Judiciary Com-
mittee hearing. There is a substantial
amount of trepidation because that
person’s appointment to the Federal
bench is on the line.

I have seen many highly experienced
trial lawyers with 30 years of practice
at the bar, nominees who come from
Pennsylvania whom | know very well,
of great stature, of great aplomb, of
great presence, come before the Judici-
ary Committee frightened like children
in school, apprehensive, very, very
nervous as to what is happening. And
that is when they appeared before just
a single Senator who is presiding at the
hearing, or perhaps someone chairing
the hearing and a ranking member
from the minority party. Judge
Massiah-Jackson walked into the hear-
ing last Wednesday. The panel was
loaded with people who were opposed to
her, people who were asking her about
cases which she had not had any notice
of for a decade or for 15 years.

Then, in an even more astonishing
development, some of the Senators had
transcripts which had been provided,
according to the fax notes—you could
see it on the transcripts—the night be-
fore at 5 o’clock in the evening. One
transcript bore the note of ‘“‘Philadel-
phia District Attorney’s Office,” and
another transcript bore the note
“Philadelphia DA’s Law Division.”” So
they had at least two fax machines,
and both were busy turning out these
faxes going to selected members of the
Judiciary Committee—not to ARLEN
SPECTER, not to the chairman of the
Judiciary Committee, but going to cer-
tain members, and not to Judge
Massiah-Jackson, who was then asked
questions about them.

It was true that the Senator said,
“Well, now, you may not recollect this,
and | know you have not seen these
cases’’—which were submitted with
transmittal letters, as | said, on March
6, and as | previously said, which | had
not seen until the morning of March 11
and Judge Massiah-Jackson had not
seen at all —**but let’s see if you could
respond to the questions.” Well, when
she says she doesn’t remember, it
doesn’t look too good for her. When she
is confronted with transcripts where
the Senator’s then say, “Well, maybe
this will refresh your recollection,”
and the transcript is read to her, and
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she does not remember,
look too good.

So when she walked out of the hear-
ing and the comments were she didn’t
do very well, she didn’t remember the
cases—how could she remember the
cases? How could she do very well?
What the district attorneys had done
was water torture—drip, drip, drip,
drip, drip. It started early on when the
materials came in anonymously, drip,
drip, drip, leading one member of the
Judiciary Committee to say, without
any foundation, ‘“‘Looks like she is soft
on crime’”—drip, drip, drip. Then a
hearing with Senator SANTORUM, Sen-
ator BIDEN, and myself in Philadel-
phia—nobody comes forward. Nobody
has the courage to step forward and
say, ‘I am opposed to this nominee,”’
as she had every right to expect, put
her on fair notice, and give the Judici-
ary Committee a chance to evaluate
their testimony. Then more anony-
mous materials—drip, drip, drip. In
late October the Judiciary Committee
has its hearings; and then drip, drip,
drip. And it is true, they alerted some
Members, who by last-minute holds de-
prived the Senate of having a vote at a
time when the Senators were absent.
Last week the majority leader did not
schedule any votes, but materials came
in in this matter.

There is an inevitable chilling effect,
Madam President, on what has hap-
pened, and its repercussions go far be-
yond Judge Massiah-Jackson.

| said at the hearings that | thought
it very unfortunate that Judge
Massiah-Jackson should be called upon
to answer questions put to her by dis-
trict attorneys because there are so
many State court judges in America
who would like to be Federal court
judges. | hardly know of any in Penn-
sylvania who do not want to be Federal
court judges. The distinguished Presid-
ing Officer came to see me last week
with a member of the Supreme Court of
Maine who wanted to be a judge on the
First Circuit. That is the aspiration of
so many lawyers and so many judges. If
trial judges know that when they dis-
please the district attorney who is try-
ing a case before them that their
records are likely to be sent anony-
mously and surreptitiously to the Judi-
ciary Committee, what kind of an ef-
fect does that have on the administra-
tion of justice? How does a State court
judge feel about ruling against a dis-
trict attorney, or an assistant district
attorney, in the context where Judge
Massiah-Jackson was the victim of this
water torture with people proceeding
anonymously and then poisoning the
waters in a way in which it was real-
istically impossible for her to answer?

There was no way that Judge
Massiah-Jackson could appear last
Wednesday and talk about the cases
which the district attorneys had sub-
mitted on February 2 when at every
question she was confronted with
cases, some 15 years old, where she had
no notice. There is no way she could re-
spond intelligently. And it was impos-
sible for her to respond in a way which

she doesn’t
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could convince fairminded people as to
what the facts were.

| talked to Members of the Senate
who saw only the headlines, who saw
only the comments, who saw only two
statements which she had made which
she shouldn’t have made. But if some-
one is to be disqualified for making two
intemperate statements, | don’t believe
there would be anyone in the U.S. Sen-
ate—not just the 100 of us who are here
now, but anybody. If somebody is dis-
qualified for a job for two intemperate
statements, nobody could hold a job

anywhere.
So when you take a look at this
record in its totality, what | have

sought to do from the outset is to see
that Judge Massiah-Jackson receives a
fair hearing. It has been said that she
is my nominee, which is not true. She
is obviously the President’s nominee.
But she is not somebody who came
from the Republican ranks. There is an
arrangement which Pennsylvania has
with the White House, with the Presi-
dent, that we will have the opportunity
to name one Federal district court
judge in Pennsylvania—Senator
SANTORUM, and I—for every three
nominees submitted from the Demo-
cratic Party. Pennsylvania is the only
State, except for New York, which has
had this arrangement, going back to
the days of Senator Javits in the late
1970s. | am not obligated to back any-
body whom the White House puts up. In
fact, one of the nominees from Pitts-
burgh was rejected and withdrew ear-
lier.

So when people say | have made a
deal, it is not true. Judge Bruce
Kauffman was sworn in on January 20.
He was the nominee submitted by Sen-
ator SANTORUM and myself. | have not
promoted the nomination of Judge
Massiah-Jackson. | did not know her
before she was nominated by the Presi-
dent to this position. But it seems to
me, know her or not, she was entitled
to fairness, and, if there were objec-
tions against her, | wanted to hear of
them.

I have not begun to detail, Madam
President, the lengths to which | went
to find out what those objections were.
When | heard comments through the
grapevine, | called, or had my staff
call, everybody who had a comment to
make. When people wouldn’t come for-
ward, we asked them for the facts, and
we proceeded with the objection. | per-
sonally made telephone calls to people
and returned telephone calls to people
to find out exactly what they had in
mind, because if she was disqualified,
let the chips fall where they may.

But the procedures which have oc-
curred here and really culminated in
the hearing on March 11, | think, rep-
resent an occurrence which is not the
Judiciary Committee’s finest hour. |
believe that questions should not have
been put to her. She should not have
been called upon to answer questions
on matters that she had not heard
about until that morning, matters
which are 10 or 15 years old.
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There is ample precedent in the com-
mittees to exclude inappropriate lines
of questions. One which received a
great deal of notoriety was the Su-
preme Court nomination hearing for
Justice Clarence Thomas. When some-
one had asked Justice Thomas about
his video selections, the chairman of
the Judiciary Committee, a Democrat,
overruled his colleagues on that side of
the aisle and said those questions were
out of line. They may have had some
relevancy, some tenuous relevancy. |
don’t think so, but some might have
argued some attenuated relevancy to
the issue before the Judiciary Commit-
tee at that time.

But certainly they were vastly preju-
dicial compared to any value which
they may have had, and a courageous
chairman of the Judiciary Committee
excluded that line of questioning. At
the hearing | did not mince any words,
but the first time | had an opportunity
to speak, | referred to these new cases
which had just been dropped on me
that morning, which Judge Massiah-
Jackson had not seen, and made the
point that they ought not to be the
subject for questioning. And when oth-
ers on the Judiciary Committee had
those transcripts which bore the facts
from the Philadelphia district attor-
ney’s office the night before, | strenu-
ously questioned the propriety of that
and interrupted the chairman to ex-
press my views in no uncertain terms.

Madam President, this case will not
go away so easily. | agree with those
who have said in the Chamber today
that there has to be an adequate vent-
ing process and we have to find out
about judicial nominees. | believe that
the people who had objections to Judge
Massiah-Jackson should have come for-
ward many, many months ago. They
had an opportunity to do so. There
were inquiries by the FBI; there were
inquiries by the American Bar Associa-
tion; there were inquiries by the com-
mission which Senator SANTORUM and |
have established. They had an oppor-
tunity to raise those objections at a
very early stage. But | do not deny
them an opportunity to present ad-
verse matters, however late they may
come in, because a Federal judgeship is
so important. But | do not believe that
a nominee ought to be asked those
questions without any notice and with-
out any opportunity to review those
cases. As we speak, there are units
within the judicial conference and
units within the bar association that
are taking a very close look at what
happened to Judge Massiah-Jackson.

In concluding, | compliment and con-
gratulate Mark Aronchick and John
Morris of the Philadelphia Bar Associa-
tion for their pro bono work in analyz-
ing the cases which were submitted by
the district attorneys, the first batch
submitted on February 2, and for their
very strenuous efforts in an analysis to
find out what the facts were. They sup-
ported Judge Massiah-Jackson because
she had scored very well on the plebi-
scites where the members of the Phila-
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delphia Bar Association had been ques-
tioned. | would also like to thank
Charles Bowser, Esquire, who coun-
seled Judge Massiah-Jackson.

| do appreciate and understand the
reasons leading to Judge Massiah-
Jackson’s withdrawal. When she ap-
peared in the hearings, she showed te-
nacity and courage, and she completed
the record last week. But this is a time
when the Senate Judiciary Committee
has had better days, not a shining ex-
ample for our Judiciary Committee,
and the practices and procedures which
were employed in this case need a thor-
ough review so they will not be re-
peated.

In the presence of no other Senator,
I suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. THURMOND. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from South Carolina is recognized.

Mr. THURMOND. | thank the Chair.

(The remarks of Mr. THURMOND per-
taining to the introduction of S. 1764
are located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

Mr. THURMOND. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SANTORUM. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

The

NOMINATION OF JUDGE MASSIAH-
JACKSON

Mr. SANTORUM. Madam President, |
rise today to talk about the issue that
was going to be voted on tomorrow, the
nomination of Judge Massiah-Jackson
to the Eastern District Court of Penn-
sylvania. As you know, she withdrew
her name today from consideration for
that position. She did so, | believe, in
light of the information that has come
forward, the controversy surrounding
her nomination, and what looked to be
very little hope for that nomination to
succeed here on the Senate floor. In
fact, it has come to my attention that
there would have been very strong bi-
partisan opposition to her nomination
and the chances of it succeeding were
not very good. So | think, under those
circumstances, she decided to withdraw
her name.

For her sake, | think she did the
right thing. | think she has acquitted
herself, as an individual, very well and
was very restrained under this rather
arduous process she has gone through.
I know it has been a very difficult time
for her and her family. For that she
has my empathy and my sympathy, for
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the difficult time that she had in what
turned out to be a very prolonged proc-
ess that somehow looked more like a
Supreme Court nomination as opposed
to an eastern district court nomina-
tion. That being said, | think it was
the right thing for her to withdraw. As
I said publicly last week, I was not
going to be supportive of her nomina-
tion.

All in all, what | tried to accomplish
from the very beginning of this process
was to give Judge Massiah-Jackson—as
I would any person nominated from my
State by President Clinton—the benefit
of the doubt, No. 1, and, No. 2, a fair
process—that she would have a fair
process, or anybody would have a fair
process, when it comes to the commis-
sion that | set up with Senator SPEC-
TER to review judicial nominees or po-
tential judicial nominees from all
across Pennsylvania for the district
courts. We have what | believe is a stel-
lar commission that is made of terrific
people who work very hard to review
those nominees. They are, in fact, ham-
strung, however, by the Ilimited
amount of information that they have.

In the case of Judge Massiah-Jackson
and others, they are given information,
frankly, provided by the candidate—by
the person who is interviewing for the
position. There is—at least has been—
very little done in the way of back-
ground checks beyond what the can-
didate provides or references given. If |
can be self-critical here of that process,
our process, | would say that probably
has to change in the future, that we
have to do a little better job of delving
deeper into the background of some of
the potential nominees for the court.
So, in that sense, the process maybe
didn’t work as well as it should have.

The second step in the process was
the process of nomination by the Presi-
dent. Again, | suggest the President’s
process probably did not work as well
as it should have, because a lot of in-
formation continues to come out. Even
today more cases have come forward.

The commission, in part, can take
blame, but, in part, the White House
has to take a little of the blame for not
doing a thorough check of the record
and finding these problems so these
issues would not be coming up so late
in the game, that we would have had
all these issues before us when we were
making the initial decision. In fact, it
wasn’t done, or, if it was done, it cer-
tainly was kept from me and other
Members of the Senate until a very
late date. So, again, the process, in a
sense, failed.

Having said all that, we had a nomi-
nee in the committee. The committee,
I believe, gave Judge Massiah-Jackson
a fair hearing at the time given the in-
formation that they had. Again, more
information continued to come to
light, some because, | suspect, it was
difficult to ascertain; others, | don’t
know why. But information continued
to come to light and information that,
frankly, we had to look at. That was
statistical evidence as to the judge’s
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abilities in office, or potential abilities
in office.

Again, what | was striving for, for
this nominee, as | do for all, is to give
her a fair hearing, a fair process. That
is why Senator SPECTER and | fought
and persuaded the chairman of the Ju-
diciary Committee, as well as the ma-
jority leader, to withhold any vote on
the Senate floor, to allow Judge
Massiah-Jackson to go back to com-
mittee after these more recent allega-
tions came forward, to be able to re-
spond—in a sense, almost redoing the
process again and, in a sense, starting
de novo from the second hearing to
begin to set the record straight, if you
will.

In that regard, | thank Senator LOTT
for his willingness to stand by both
Senator SPECTER and me in support of
that second hearing. | think it has to
be said that Senator LOTT had the
right—and, frankly, any other Member
in this Chamber had the right—to come
forward and ask to table her nomina-
tion. When the nomination was before
the Senate, anyone could have come
out here on the day when it was before
the Senate and could have asked for
that nomination to be tabled. We
would have had a vote, and | think it
would have been unfortunate and un-
timely at that point because she would
not have been given an opportunity to
respond, as many Members were pas-
sionate in opposition to her and felt
there was no way by what she said or
did at that hearing that she could re-
deem herself in their eyes. But they
were willing to defer to both Senator
SPECTER and myself and to the leader,
and to Senator HATCH, to give her an
opportunity to respond to her critics.

In the end, she did not do so ade-
quately. There were many issues
brought up, and, to some, she was able
to shed some light on some of the dis-
concerting information. In the end, at
that hearing, she decidedly did not ad-
dress the grave concerns that had been
brought forward on a variety of dif-
ferent subjects, on a variety of dif-
ferent cases, a variety of extrajudicial
activities that she was involved with in
her courtroom.

At that point, | think my sense was,
while this process took longer than it
should, and certainly the way in which
this information came out and all the
other oddities with respect to this
nomination, | think, in the end, she
was given the opportunity to address
those issues. | do not believe she did so
to the satisfaction—certainly she
didn’t to my satisfaction, and | don’t
think she did to a very strong biparti-
san majority in the U.S. Senate to
overcome the opposition of so many in
my State.

I received over 500 letters, the vast
majority of which were in opposition to
her nomination. | received letters from
a variety of law enforcement agencies,
as well as prosecutors and others in op-
position, which | take very seriously.
These are officers of the court who do
not normally speak out on such issues.
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I have to take that kind of correspond-
ence and that kind of communication
very seriously. | thought they brought
out some very relevant and cogent
issues with respect to her nomination.
I considered those. | wanted to give
Judge Massiah-Jackson an opportunity
to shed some light on those and per-
haps change my perception of those
issues. She did not do so in that hear-
ing, in the final analysis. So, as a re-
sult, I announced late last week that |
would end up opposing her nomination.
1 did so.

It was a very difficult decision. It
was very difficult for me to arrive at
that decision, as | said earlier in my re-
marks. | wanted to give, as | do with
all nominees of the President—they are
not my nominees; they are not people |
would have selected. | understand he is
the President, opposite party, opposite
philosophy. | don’t expect him to ap-
point people | would appoint. So | pro-
vide a lot of latitude to his nominees,
but within certain range, within cer-
tain bounds.

In this case, while | tried to give the
benefit of the doubt throughout the
process, in the end, she was outside the
bounds of what | believe to be reason-
able conduct and temperament. As a
result, | thought it better to oppose her
nomination to be promoted to the Fed-
eral bench.

I will say in closing, | wish Judge
Massiah-Jackson well. |1, again, have
great sympathy for what she went
through in the process. Even though
Senator SPECTER and | tried to make it
a fair process, it was, nonetheless, a
difficult process, one that became
somewhat national in scope. Certainly
in the city of Philadelphia, it was a
very contentious and, unfortunately,
overpoliticized atmosphere surround-
ing this nomination. | understand the
difficult time she went through. She,
again, has my sympathy.

In the end, the withdrawal of her
nomination was probably the best
thing for all concerned.

Thank you, Madam President. | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. LEAHY. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ENzI). Without objection, it is so or-
dered.

WITHDRAWAL OF THE NOMINA-

TION OF JUDGE FREDERICA
MASSIAH-JACKSON
Mr. LEAHY. Mr. President, the

President has withdrawn the nomina-
tion of Frederica Massiah-Jackson to
be a United States District Judge for
the Eastern District of Pennsylvania.
Judge Massiah-Jackson continues as a
respected Judge on the Philadelphia
Court of Common Pleas and has reiter-
ated her commitment to public service
to the city and citizens of Philadelphia.
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This nomination is a casualty of the
confirmation process. As she described
it: ““After being found qualified to serve
by the Specter-Santorum Judicial Se-
lection Commission, the Department of
Justice, the FBI, the American Bar As-
sociation and the Senate Judiciary
Committee,”” she was subjected to ‘“‘an
unrelenting campaign of vilification
and distortion as [she] waited for a
vote on [her] nomination by the full
Senate.” She recognized that in the
“politicized environment” in which
this matter is being played out, she
would have little opportunity to set
the record straight once again. She has
already devoted the better part of the
last several days to that task, but the
terrain keeps being shifted under her
feet.

Last week the Judiciary Committee
held a hearing, ostensibly to allow
Judge Massiah-Jackson an opportunity
to respond to charges leveled against
her record as a Philadelphia Court of
Common Pleas Judge. The hearing
made a record that cleared up the most
troubling allegation that had been
made against her since her nomination
was reported by the Judiciary Commit-
tee last November. No one who is fa-
miliar with the facts can continue to
accuse her of having unmasked under-
cover narcotics officers sitting in her
courtroom. That simply did not hap-
pen.

Unfortunately, the hearing veered off
into characterizations about other
cases than those the nominee had been
notified raised concerns and there was
no opportunity for her to prepare to re-
spond to questions about those cases at
the hearing. Late Friday evening Judge
Massiah-Jackson sent a written re-
sponse to the Committee on those addi-
tional matters. In fairness, | encourage
anyone concerned about the Richard
Johnson, Spagna, Kennedy, Nelson,
Williams, Thomas, Walker, Parks, Hill,
Kevin Johnson, Hairston, Evans and
Gregory Johnson cases to consider her
response and review the trial records
before accepting second-hand charac-
terizations by her critics.

Over the last several weeks a carica-
ture of this nominee has emerged here
in Washington rather than a true por-
trait of the woman who was elected to
the bench in 1983 and retained by
Philadelphia voters in 1993. No one
should forget that the matters about
which opponents are now complaining
all took place before that 1993 reten-
tion election. Judge Massiah-Jackson’s
handling of important and complex
civil matters over the last several
years has been commended by the bar
and not been criticized. The criminal
cases from her earliest days on the
court were concluded before the 1993 re-
tention election and were not a source
of controversy or criticism then.

Having been condemned by some on
the Senate floor in early February,
Judge Massiah-Jackson returned to ap-
pear before the Judiciary Committee
last week to correct the record. | said
at the outset of that hearing that it
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would be hard for anyone to counteract
in a few minutes the weeks in which
opponents engaged in a whispering
campaign and then in a blitzkrieg pub-
lic relations effort to kill her nomina-
tion without affording her a fair oppor-
tunity to be heard. Unfortunately, the
tactics continued as she was surprised
with questions about cases that had
not been previously been raised.

I have searched my memory for any
precedent for the way in which this
nomination was attacked, but can
think of none. It has too great an
“Alice in Wonderland” quality to it.
Senators were all too eager to accept
any and every accusation without ex-
ploring its basis, allowing the nominee
a fair opportunity to respond or re-
viewing the factual record. Like the
King in Wonderland, on February 10
and 11, Senators had to be restrained
from moving to a vote on the basis of
accusations. The nominee was allowed
a hearing on March 11 to respond, only
to be met with new allegations.

The Senate was intent on voting
down her nomination again last week
without allowing an opportunity for
the nominee to respond to the new alle-
gations. | could almost hear the Queen
of Hearts objecting that there need be
no deliberation, just “Sentence first—
verdict afterwards.” | can understand
why Judge Massiah-Jackson chose to
forestall the ‘“‘stuff and nonsense” that
had come to characterize Senate treat-
ment of her nomination. | regret the
ordeal that she and her family were
made to endure.

I have noted before the respect | have
for our colleague from Philadelphia
and for his experience and judgment
both as a prosecutor and as a Senator.
Senator SPECTER has been a steadfast
supporter of Judge Massiah-Jackson.
He has done the work to evaluate the
criticism of her record. He has looked
at the trial records and the Philadel-
phia Bar Association report and com-
pared the criticism to the facts. He
knows the circumstances in Philadel-
phia that form the backdrop for the
criticism of this nominee’s record from
local prosecutors and police. My own
review of the cases leads me to the
same conclusions that he has drawn:
Prosecutors were disappointed in a
number of her rulings but she had a
basis in the record for the great major-
ity of her orders. She has admitted to
mistakes and been reversed on occa-
sion, but that handful of errors should
not have disqualified her from this ap-
pointment.

This nominee has broad ranging sup-
port from both Democrats and Repub-
licans in Philadelphia, a number of
prosecutors and former prosecutors,
distinguished representatives of the
bar, and numerous State and local
judges. Mayor Rendell, himself the Dis-
trict Attorney in Philadelphia for
many years, is one of her strongest
supporters. The Philadelphia Bar’s re-
view of the initial accusations about
her record found many errors in the re-
port of the district attorneys and con-
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cluded that her nomination continued
to merit support.

The Philadelphia Bar Association’s
report challenges many of the infer-
ences and conclusions draw by the ear-
lier submission of local prosecutors
provided by the Pennsylvania District
Attorneys  Association. Ironically,
using the methodology of the Pennsyl-
vania District Attorney’s Association
indicates that Judge Massiah-Jackson
had a substantially higher conviction
rate—a 25 percent higher conviction
rate— than the overall conviction rate
for the Philadelphia Court of Common
Pleas. The Philadelphia Bar also re-
ports that Judge Massiah-Jackson ac-
tually imposed sentences above the
Pennsylvania sentencing guidelines
more frequently than other Philadel-
phia judges. Indeed, for the more seri-
ous offenses—including robbery, aggra-
vated assault, rape, and drug felony of-
fenses—by her last year hearing crimi-
nal cases she was five times more like-
ly than other Philadelphia judges to
impose tougher sentences than the
guidelines required.

For purposes of the record, let me
briefly comment on the allegation that
Judge Massiah-Jackson purportedly
unmasked undercover narcotics offi-
cers in her courtroom. The story relat-
ed to the Senate on February 10 was
that Judge Massiah-Jackson ‘“‘had or-
dered undercover policemen to stand
up and be recognized in court so that
any drug dealers that were there would
recognize them if they saw them on the
streets.” On February 11 this alleged
incident was recounted to the Senate
as follows: ““In open court she told
these arresting officers, who were
working undercover, to turn around
and told the drug dealers and other
spectators to ‘take a good look at the
undercover officers and watch your-
selves.”” She has been condemned for
““making undercover agents reveal who
they are to the drug-running commu-
nity.”

These are serious but unfounded
charges and an example of the misin-
formation that has plagued this nomi-
nation. Judge Massiah-Jackson has
consistently denied that she would ever
have done anything to put police offi-
cers in danger and that she would not
have publicly identified undercover of-
ficers who were concealing their identi-
ties.

The Committee obtained brief writ-
ten statements from the two Philadel-
phia police officers about which the al-
legations were made. It struck me that
both officers’ written statements noted
that on the day of the alleged incident
school children were brought to the
courtroom to observe cases. One of the
officer’s written statements noted that
during a break between cases the Judge
addressed the children and that the al-
leged incident took place ‘“‘after a short
speech to the children.”” The officer
wrote: “‘l understand what she may
have been trying to achieve with the
kids.”

I can imagine the Judge making a
crime prevention or crime deterrence
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statement to a group of school chil-
dren. It is possible that she told the
school children not to commit crime,
not to do drugs and not to be involved
with drugs and that if they did they
would likely be caught, tried and sent
to jail. To drive home the deterrence
point that they should not think that
they can get away with anything, | can
imagine the Judge directing the chil-
dren’s attention toward the officers
dressed in their street clothes to make
the point that officers do not always
wear their uniforms and badges and
that they could be anyone. One of the
officers had already testified and iden-
tified himself as a police officer in open
court. He was called ‘“‘Officer’” by the
prosecutor. The transcript of that case
indicates that the other officer was
there and had been named in the course
of the proceedings. The Commonwealth
rested its case without formally calling
the second officer to the stand.

| also note that neither of the offi-
cers’ written statements indicate that
the Judge said anything disparaging.
Nowhere is there any basis for the con-
tention that she ‘‘ordered undercover
police officers to stand up and be recog-
nized in court” or ‘“make undercover
officers reveal who they are to the
drug-running community.”” Neither of
the officer’s statements indicate that
she referred to the men as ‘‘undercover
narcotics officers’ or ‘‘undercover offi-
cers.”” Those characterizations only
surface later in assertions by a pros-
ecutor who was seeking to have the
Judge recuse herself the next year in a
different case and in that prosecutor’s
later comments to a Philadelphia
Daily News staff writer.

The officers’ written statements indi-
cate that they have little more in the
way of specific personal recollection of
these matters than Judge Massiah-
Jackson does. The written statements
conflict with each other and with the
subsequent newspaper account. Many
of the specifics about the proceedings
are simply incorrect.

It seems to this Senator that some
have been intent to make this alleged
incident into something it was not. To
the extent Judge Massiah-Jackson
made any reference to the presence of
officers dressed in street clothes in the
courtroom, it appears to me that it was
after the officers had identified them-
selves to those present as officers.
They do not appear to have been acting
as undercover officers in the courtroom
and were not unmasked. From the tes-
timony offered in the case they both
had been in contact with both defend-
ants. To the extent the Judge made
any comments, they were most likely
directed at a group of school children
visiting the courtroom and were made
in the course of a speech urging those
children to stay away from crime and
drugs.

The Judge has long been involved
with young people, often spent time as
a classroom speaker, visited a number
of Philadelphia’s public and parochial
schools and invited classes to visit her
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courtroom. Indeed, she visited an im-
pressive array of schools to make pres-
entations every year since joining the
bench.

I trust that we will hear no more
about the allegation that she un-
masked undercover officers in her
courtroom. | regret that the reputation
of this Judge has been clouded. | hope
that those who want to know the truth
will consult the record made in connec-
tion with the March 11 Judiciary Com-
mittee hearing and the court records in
the cases at issue.

In her letter to the President, Judge
Massiah-Jackson noted that ‘‘our sys-
tem of justice and the independence of
this third branch of our government
may be the most precious treasure be-
queathed to us by the Founding Fa-
thers.” | hope that in the future the
Senate will show more respect for the
independence of the judiciary and a
more balanced approach in our review
of judicial nominations.

EXECUTIVE SESSION

NOMINATION OF JEREMY D.
FOGEL, OF CALIFORNIA, TO BE
UNITED STATES DISTRICT
JUDGE FOR THE NORTHERN DIS-
TRICT OF CALIFORNIA

The PRESIDING OFFICER.
clerk will report the nomination.

The assistant legislative clerk read
the nomination of Jeremy D. Fogel, of
California, to be United States District
Judge for the Northern District of Cali-
fornia.

Mr. LEAHY. What is the parliamen-
tary situation?

The PRESIDING OFFICER. There
will be 10 minutes of debate evenly di-
vided.

Mr. LEAHY. Mr. President, today
there are 82 vacancies among the Fed-
eral judiciary. We can see another 15
vacancies on the horizon. If we confirm
Jeremy Fogel to the U.S. District
Court for the Northern District of Cali-
fornia in a vote this evening, then we
will have confirmed 11 judges so far
this year. That is less than four a
month. When you know that you have
close to 100 vacancies, 4 a month
doesn’t cut it. The President spoke to
this issue; the Chief Justice spoke to
it. The Senate can do a better job.

At the end of last year the Senate
was confirming on average three judges
a week. In response to the plea by the
Chief Justice in the 1997 Year End Re-
port, the Senate can and should do bet-
ter this year.

Some still resist acknowledging the
judicial vacancies crisis and contend
that there are plenty of Federal Judges
to handle the work of the courts and
criticize the Judges for expanding their
own jurisdiction. That is certainly not
the case among the Federal Judges |
know or the Federal Courts with which
I am familiar.

We should not perpetuate cir-
cumstances that require Chief Judges

The
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to impose so heavily on senior judges
and visiting judges. That is why 1 in-
troduced the judgeship bill rec-
ommended by the Judicial Conference
that calls for creating 55 additional
judges. Moreover, it appears to me that
it is the Congress of the United States
that has been expanding Federal Court
jurisdiction and role—and may do so
again if the Republican leadership has
its way and passes its version of the ju-
venile crime bill and its takings bill.

There is a need—in a growing number
of cases, the desperate need—to fill the
almost 100 vacancies that continue to
plague the federal justice system. The
President has spoken to the issue both
last September and in his most recent
State of the Union. The Chief Justice
spoke to the matter again in the 1997
Year End Report. | have spoken until |
am blue in the face. The Senate can do
a better job to fulfill its constitutional
responsibility and to support the third
co-equal branch of our government.

As the Chief Justice has pointed out,
confirmations are taking longer and
longer to the detriment of greater
numbers of Americans and the national
cause of prompt justice. | fear that the
current delays will persist until each of
you, concerned judges from around the
country, begins to express outrage at
the slowdown on judicial confirma-
tions. Rather than have the Senate
persist in efforts to micro manage the
judiciary and attack its independence
and integrity, | am seeking to have the
Senate get on about the business of
confirming judges and provided the re-
sources courts need.

Today 7 judicial nominees are listed
on the Senate calendar. Unlike earlier
days in the Senate when nominees were
not made to wait for weeks and months
on the Senate calendar before they
could be considered, that is now becom-
ing the rule.

| calculate that the average number
of days for those few lucky nominees
who are finally confirmed is continuing
to escalate. In 1994 and 1995 judicial
nominees took on average 86 or 87 days
from nomination to confirmation. In
1996, that number rose to a record 183
days on average. Last year, that num-
ber rose dramatically yet again. From
initial nomination to confirmation, the
average time it took for Senate action
on the 36 judges confirmed in 1997 was
206 days.

During the entire four years of the
Bush Administration there were only
three judicial nominations that were
pending before the Senate for as long
as 9 months before being confirmed and
none took as long as a year. In 1997
alone there were 10 judicial nomina-
tions that took more than 9 months be-
fore a final favorably vote and 9 of
those 10 extended over a year to a year
and one-half. Of the 10 judges con-
firmed so far this year, Margaret Mor-
row took 21 months, Ann Aiken took 26
months, and Hilda Tagle took 31
months.

Last year the President sent us 79 ju-
dicial nominations but the Senate
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completed action on fewer than half of
them. The percentage of judicial nomi-
nees confirmed over the course of last
year was lower than for any Congress
over the last three decades and, pos-
sibly, at any time in our history. Left
pending were 42 judicial nominees, in-
cluding 11 who were first nominated in
1995 and 1996, and 21 to fill judicial
emergencies. Still pending before the
Senate are 6 nominees first nominated
in 1995 and 3 more first nominated in
1996.

Unfortunately, over the last three
years, the Senate has barely matched
the one-year total of judges confirmed
in 1994 when we were on course to end
the vacancy gap. We have less than 70
working days left in this Congress. The
Senate has confirmed only 10 judges.

We should start by clearing the Sen-
ate calendar of judicial nominees this
week. | would like to commend the
Senator from Illinois, Senator DURBIN,
for his action in strong support of the
two outstanding judicial nominees
from his home state who have been lan-
guishing on the Senator calendar for
months. | know Senator DURBIN took
action only after he had exhausted all
his other options.

It is time for the Senate to consider
the nominations of G. Patrick Murphy
and Judge Michael McCuskey. The
Senate Judiciary Committee unani-
mously reported these two nomina-
tions to the full Senate on November 6,
1997—more than 5 months ago. Their
confirmations are desperately needed
to end the vacancy crisis in the district
courts of Illinois.

Pat Murphy is an outstanding judi-
cial nominee. He has practiced law in
the State of Illlinois for 20 years as a
trial lawyer. During his legal career,
Mr. Murphy has made an extensive
commitment to pro bono service—dedi-
cating approximately 20% of his work-
ing time to representing disadvantaged
clients in his community. The Amer-
ican Bar Association recognized this
extensive legal experience when it
rated him as qualified for this nomina-
tion.

Judge Michael McCuskey is an out-
standing judicial nominee. Judge
McCuskey served as a Public Defender
for Marshall County in Lacon, IL from
1976 to 1988. In 1988, he left the Public
Defender’s office and the law firm of
Pace, McCuskey and Galley to sit on
the bench in the 10th Judicial Circuit
in Peoria, IL.

The Chief Justice of the United
States Supreme Court has called the
rising number of vacancies ‘‘the most
immediate problem we face in the fed-
eral judiciary.” There is no excuse for
the Senate’s delay in considering these
two fine nominees for Districts plagued
with judicial emergency vacancies.

I have urged those who have been
stalling the consideration of the Presi-
dent’s judicial nominations to recon-
sider and to work with us to have the
Judiciary Committee and the Senate
fulfil its constitutional responsibility.
Those who delay or prevent the filling
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of these vacancies must understand
that they are delaying or preventing
the administration of justice. Courts
cannot try cases, incarcerate the
guilty or resolve civil disputes without
judges.

The mounting backlogs of civil and
criminal cases in the dozens of emer-
gency districts, in particular, are grow-
ing more critical by the day. This is
particularly true in the Central and
Southern District Courts of Illinois,
where these outstanding nominees will
serve once they are confirmed.

I hope that the Majority Leader will
soon set a date certain to consider the
nominations of G. Patrick Murphy and
Judge Michael McCuskey and do so
promptly.

I hope there will be a realization by
those in this body who have started
down this destructive path of attack-
ing the judiciary and stalling the con-
firmation of qualified nominees to the
federal bench that those efforts do not
serve the national interest or the
American people. | hope that we can
once again remove these important
matters from partisan and ideological
politics.

Mrs. FEINSTEIN. Mr. President, it is
with enthusiasm and pride that | ask
my colleagues to confirm Judge Jer-
emy Fogel for appointment to the
Northern District Court in California.

I recommended to President Clinton
the appointment of Judge Fogel.

Judge Fogel has been unanimously
approved by the Senate Judiciary Com-
mittee and | hope that he will receive
the same type of support today.

Judge Fogel is extremely well quali-
fied for this appointment. He is a high-
ly respected judge in the San Jose area.

For the past three years, in fact,
Judge Fogel was ranked as the best Su-
perior Court Judge in the Santa Clara
County according to a survey of both
prosecutors and attorneys.

Judge Fogel has earned a reputation
for fairness and sound reasoning over
the course of his 17-year career on both
the Municipal and Superior Courts in
California.

Let me provide a few details about
Judge Fogel:

He obtained his Bachelors degree
from Stanford University, graduating
with ‘“‘great distinction,” and went on
to earn his Juris Doctorate from Har-
vard University, graduating cum laude.

Following law school, he served as a
civil attorney at Smith, Johnson,
Fogel & Ramo in San Jose and worked
as executive director of the Santa
Clara County Bar Association Law
Foundation.

Appointed to the Municipal Court in
1981, he served as Presiding Judge of
the Court’s Felony Division and in 1984,
Presiding Judge of the Municipal Court

Immediately after election to the Su-
perior Court in 1986, he was assigned to
be the Court’s sole civil law and mo-
tion judge. Judge Fogel has also served
as the civil team leader responsible for
settlement and case management.

Judge Fogel is also a recognized ex-
pert in judicial ethics and discipline,
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having taught ethics to judges and law-
yers since 1988.

He has served as an advisor on judi-
cial ethics to the Judicial Council of
California, the Commission on Judicial
Performance and the California Judges
Association.

His outstanding experience in the
State Courts and his experience advo-
cating for high judicial standards are
just some of the reasons Judge Fogel is
so well respected within the legal com-
munity and has such strong bipartisan
support.

Judge Fogel’s support—from Repub-
licans and Democrats alike—includes
many endorsements from law enforce-
ment leaders, attorneys and Judges on
the State Court who know him best.

In the law enforcement community,
Judge Fogel has earned the strong sup-
port of Santa Clara County District At-
torney George Kennedy and the Cali-
fornia Narcotics Officers Association.

I'd like to quote from just some of
the impressive letters of support we re-
ceived on behalf of Judge Fogel:

State Court of Appeal Presiding Jus-
tice J. Clinton Peterson wrote:

Judge Fogel is a highly disciplined jurist of
exceptional intellect. . . . By reputation he
has long been one of the leading members of
the Santa Clara bench, noted particularly for
his outstanding judicial demeanor and im-
partiality in applying the law.

Weldon Wood, principal of Robinson
& Wood and officer of San Francisco
Chapter of American Board of Trial Ad-
vocates said:

My experience with Judge Fogel comes
from several years of almost daily contact
by me or members of law firm while he
served as the Civil Law & Motion Judge. . . .
In that position he was called upon to read,
understand and rule on a huge volume of mo-
tions, many of which were quite complex. He
was exceptionally impressive in his grasp of
the facts and the law in ruling on those mo-
tions. His reputation for making the correct
and legal ruling is excellent. He treats all
who appear before him with courtesy, re-
spect and proper judicial decorum.

Santa Clara County Bar Association
President Richard Loftus wrote:

The lawyers of this County believe him to
be a bright, thoughtful person who is a lead-
er of the local judiciary.

Retired California Court of Appeal
Associate Justice Harry Brauer said:

[Judge] Fogel is extraordinarily com-
petent, and I am not given to hyperbole. He
is conscientious and has good judgement. He
works very hard . . . There is not a Superior
Court judge in that District who is better
qualified then he is. . . . You could not do
better than to nominate Judge Fogel.

San Jose Attorney David Bennion
wrote:

He does not favor one side over another. He
treats people and clients evenhandedly.

As these quotes indicate, Judge
Fogel’s sound judgement has earned
him the highest respect of those in the
legal community

Jeremy Fogel, quite simply, is one of
the best and brightest Judges in Cali-
fornia.

I urge my colleagues in the Senate to
confirm his nomination to the North-
ern District Court.

Mr. LEAHY. Mr. President, | am ad-
vised that | can yield the time of the
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distinguished senior Senator from
Utah. | yield all of his time and my
time so we can go to a vote on the
nomination.

The PRESIDING OFFICER. All time
is yielded back.

The question is, Will the Senate ad-
vise and consent to the nomination of
Jeremy D. Fogel, of California, to be
United States District Judge for the
Northern District of California? On
this question, the yeas and nays have
been ordered, and the clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. | announce that the
Senator from North Carolina (Mr.
FAIRCLOTH), the Senator from Texas
(Mr. GRAMM), the Senator from Okla-
homa (Mr. INHOFE), and the Senator
from Oregon (Mr. SMITH) are nec-
essarily absent.

Mr. FORD. | announce that the Sen-
ator from Hawaii (Mr. INOUYE), the
Senator from Massachusetts (Mr.
KERRY), the Senator from Maryland
(Ms. MIKULSKI), the Senator from Illi-
nois (Ms. MOSELEY-BRAUN), the Senator
from New Jersey (Mr. TORRICELLI), and
the Senator from Oregon (Mr. WYDEN)
are necessarily absent.

The result was announced—yeas 90,
nays 0, as follows:

[Rollcall Vote No. 33 Ex.]

YEAS—90

Abraham Dorgan Levin
Akaka Durbin Lieberman
Allard Enzi Lott
Ashcroft Feingold Lugar
Baucus Feinstein Mack
Bennett Ford McCain
Biden Frist McConnell
Bingaman Glenn Moynihan
Bond Gorton Murkowski
Boxer Graham Murray
Breaux Grams Nickles
Brownback Grassley Reed
Bryan Gregg Reid
Bumpers Hagel Robb
Burns Harkin Roberts
Byrd Hatch Rockefeller
Campbell Helms Roth
Chafee Hollings Santorum
Cleland Hutchinson Sarbanes
Coats Hutchison Sessions
Cochran Jeffords Shelby
Collins Johnson Smith (NH)
Conrad Kempthorne Snowe
Coverdell Kennedy Specter
Craig Kerrey Stevens
D’Amato Kohl Thomas
Daschle Kyl Thompson
DeWine Landrieu Thurmond
Dodd Lautenberg Warner
Domenici Leahy Wellstone

NOT VOTING—10
Faircloth Kerry Torricelli
Gramm Mikulski Wyden
Inhofe Moseley-Braun
Inouye Smith (OR)

The nomination was confirmed.

Mr. BREAUX. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER (Mr.
BROWNBACK). The clerk will call the
roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROTH. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

CLOTURE MOTION

Mr. ROTH. Mr. President, I now
move to proceed to H.R. 2646 and send
a second cloture motion to the desk to
the motion to proceed.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on the mo-
tion to proceed to H.R. 2646, the A+ Edu-
cation Act:

Trent Lott, Paul Coverdell, Craig Thom-
as, Rod Grams, Chuck Hagel, Tim
Hutchinson, Kay Bailey Hutchison,
Mike DeWine, Bob Bennett, John
McCain, Don Nickles, Chuck Grassley,
Mitch McConnell, Wayne Allard, Phil
Gramm, John Ashcroft.

Mr. ROTH. Mr. President, the major-
ity leader will notify the membership
as to when this vote will occur if, in
fact, the vote is necessary. In the
meantime, | withdraw the motion.

The PRESIDING OFFICER. The mo-
tion is withdrawn.

MORNING BUSINESS

Mr. ROTH. Mr. President, | ask unan-
imous consent that there now be a pe-
riod for the transaction of morning
business, with Senators permitted to
speak for up to 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Williams, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting a withdrawal.

REPORT CONCERNING THE NA-
TIONAL EMERGENCY WITH RE-
SPECT TO IRAN—MESSAGE FROM
THE PRESIDENT—PM-111

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Banking, Housing, and
Urban Affairs.

To the Congress of the United States:

I hereby report to the Congress on
developments concerning the national
emergency with respect to lran that
was declared in Executive Order 12957

March 16, 1998

of March 15, 1995, and matters relating
to the measures in that order and in
Executive Order 12959 of May 6, 1995,
and in Executive Order 13059 of August
19, 1997. This report is submitted pursu-
ant to section 204(c) of the Inter-
national Emergency Economic Powers
Act, 50 U.S.C. 1703(c) (IEEPA), section
401(c) of the National Emergencies Act,
50 U.S.C. 1641(c), and section 505(c) of
the International Security and Devel-
opment Cooperation Act of 1985, 22
U.S.C. 2349aa-9(c). This report discusses
only matters concerning the national
emergency with respect to Iran that
was declared in Executive Order 12957
and does not deal with those relating
to the emergency declared on Novem-
ber 14, 1979, in connection with the hos-
tage crisis.

1. On March 15, 1995, | issued Execu-
tive Order 12957 (60 Fed. Reg. 14615,
March 17, 1995) to declare a national
emergency with respect to Iran pursu-
ant to IEEPA, and to prohibit the fi-
nancing, management, or supervision
by United States persons of the devel-
opment of Iranian petroleum resources.
This action was in response to actions
and policies of the Government of Iran,
including support for international ter-
rorism, efforts to undermine the Mid-
dle East peace process, and the acquisi-
tion of weapons of mass destruction
and the means to deliver them. A copy
of the Order was provided to the Speak-
er of the House and the President of
the Senate by letter dated March 15,
1995.

Following the imposition of these re-
strictions with regard to the develop-
ment of lranian petroleum resources,
Iran continued to engage in activities
that represent a threat to the peace
and security of all nations, including
Iran’s continuing support for inter-
national terrorism, its support for acts
that undermine the Middle East peace
process, and its intensified efforts to
acquire weapons of mass destruction.
On May 6, 1995, | issued Executive
Order 12959 (60 Fed. Reg. 24757, May 9,
1995) to further respond to the lranian
threat to the national security, foreign
policy, and economy of the United
States. The terms of that order and an
earlier order imposing an import ban
on lIranian-origin goods and services
(Executive Order 12613 of October 29,
1987) were consolidated and clarified in
Executive Order 13059 of August 19,
1997.

At the time of signing Executive
Order 12959, | directed the Secretary of
the Treasury to authorize through spe-
cific licensing certain transactions, in-
cluding transactions by United States
persons related to the Iran-United
States Claims Tribunal in The Hague,
established pursuant to the Algiers Ac-
cords, and related to other inter-
national obligations and U.S. Govern-
ment functions, and transactions relat-
ed to the export of agricultural com-
modities pursuant to preexisting con-
tracts consistent with section 5712(c) of
title 7, United States Code. | also di-
rected the Secretary of the Treasury,
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in consultation with the Secretary of
State, to consider authorizing United
States persons through specific licens-
ing to participate in market-based
swaps of crude oil from the Caspian Sea
area for Iranian crude oil in support of
energy projects in Azerbaijan,
Kazakhstan, and Turkmenistan.

Executive Order 12959 revoked sec-
tions 1 and 2 of Executive Order 12613 of
October 29, 1987, and sections 1 and 2 of
Executive Order 12957 of March 15, 1995,
to the extent they are inconsistent
with it. A copy of Executive Order 12959
was transmitted to the Congressional
leadership by letter dated May 6, 1995.

2. On August 19, 1997, | issued Execu-
tive Order 13059 in order to clarify the
steps taken in Executive Order 12957
and Executive Order 12959, to confirm
that the embargo on Iran prohibits all
trade and investment activities by
United States persons, wherever lo-
cated, and to consolidate in one order
the various prohibitions previously im-
posed to deal with the national emer-
gency declared on March 15, 1995. A
copy of the Order was transmitted to
the Speaker of the House and the
President of the Senate by letter dated
August 19, 1997.

The Order prohibits (1) the importa-
tion into the United States of any
goods or services of lranian origin or
owned or controlled by the Govern-
ment of Iran except information or in-
formational material; (2) the expor-
tation, reexportation, sale, or supply
from the United States or by a United
States person, wherever located, of
goods, technology, or services to Iran
or the Government of Iran, including
knowing transfers to a third country
for direct or indirect supply, trans-
shipment, or reexportation to lran or
the Government of Iran, or specifically
for use in the production, commingling
with, or incorporation into goods, tech-
nology, or services to be supplied,
transshipped, or reexported exclusively
or predominantly to Iran or the Gov-
ernment of Iran; (3) knowing reexpor-
tation from a third country to Iran or
the Government of Iran of certain con-
trolled U.S.-origin goods, technology,
or services by a person other than a
United States person; (4) the purchase,
sale, transport, swap, brokerage, ap-
proval, financing, facilitation, guaran-
tee, or other transactions or dealings
by United States persons, wherever lo-
cated, related to goods, technology, or
services for exportation, reexportation,
sale or supply, directly or indirectly, to
Iran or the Government of Iran, or to
goods or services of lranian origin or
owned or controlled by the Govern-
ment of Iran; (5) new investment by
United States persons in lran or in
property or entities owned or con-
trolled by the Government of Iran; (6)
approval, financing, facilitation, or
guarantee by a United States person of
any transaction by a foreign person
that a United States person would be
prohibited from performing under the
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terms of the Order; and (7) any trans-
action that evades, avoids, or attempts
to violate a prohibition under the
Order.

Executive Order 13059 became effec-
tive at 12:01 a.m., eastern daylight time
on August 20, 1997. Because the Order
consolidated and clarified the provi-
sions of prior orders, Executive Order
12613 and paragraphs (a), (b), (c), (d),
and (f) of section 1 of Executive Order
12959 were revoked by Executive Order
13059. The revocation of corresponding
provisions in the prior Executive or-
ders did not affect the applicability of
those provisions, or of regulations, li-
censes or other administrative actions
taken pursuant to those provisions,
with respect to any transaction or vio-
lation occurring before the effective
date of Executive Order 13059. Specific
licenses issued pursuant to prior Exec-
utive orders continue in effect, unless
revoked or amended by the Secretary
of the Treasury. General licenses, regu-
lations, orders, and directives issued
pursuant to prior orders continue in ef-
fect, except to the extent inconsistent
with Executive Order 13059 or other-
wise revoked or modified by the Sec-
retary of the Treasury.

The declaration of national emer-
gency made by Executive Order 12957,
and renewed each year since, remains
in effect and is not affected by the
Order.

3. On March 4, 1998, | renewed for an-
other year the national emergency
with respect to Iran pursuant to
IEEPA. This renewal extended the au-
thority for the current comprehensive
trade embargo against Iran in effect
since May 1995. Under these sanctions,
virtually all trade with Iran is prohib-
ited except for trade in information
and informational materials and cer-
tain other limited exceptions.

4. There have been no amendments to
the Iranian Transactions Regulations,
31 C.F.R. Part 560 (the “ITR”), since
my report of September 17, 1997.

5. During the current 6-month period,
the Department of the Treasury’s Of-
fice of Foreign Assets Control (OFAC)
made numerous decisions with respect
to applications for licenses to engage
in transactions under the ITR, and
issued seven licenses. The majority of
denials were in response to requests to
authorize commercial exports to lran—
particularly of machinery and equip-
ment for various industries—and the
importation of Iranian-origin goods.
The licenses issued authorized certain
financial transactions, transactions re-
lating to air safety policy, and to dis-
posal of U.S.-owned goods located in
Iran. Pursuant to sections 3 and 4 of
Executive Order 12959 and consistent
with the Iran-lrag Arms Non-Prolifera-
tion Act of 1992 and other statutory re-
strictions concerning certain goods and
technology, including those involved in
air-safety cases, the Department of the
Treasury continues to consult with the
Departments of State and Commerce
on these matters.
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The U.S. financial community con-
tinues to scrutinize transactions asso-
ciated with Iran and to consult with
OFAC about their appropriate han-
dling. Many of these inquiries have re-
sulted in investigations into the activi-
ties of U.S. parties and, where appro-
priate, the initiation of enforcement
action.

6. The U.S. Customs Service has con-
tinued to effect numerous seizures of
Iranian-origin merchandise, primarily
carpets, for violation of the import pro-
hibitions of the ITR. Various enforce-
ment actions carried over from pre-
vious reporting periods are continuing
and new reports of violations are being
aggressively pursued. Since my last re-
port, OFAC has collected six civil mon-
etary penalties totaling nearly $84,000
for violations of IEEPA and the ITR.

7. The expenses incurred by the Fed-
eral Government in the 6-month period
from September 15, 1997, through
March 14, 1998, that are directly attrib-
utable to the exercise of powers and au-
thorities conferred by the declaration
of a national emergency with respect
to Iran are reported to be approxi-
mately $1.3 million, most of which rep-
resent wage and salary costs for Fed-
eral personnel. Personnel costs were
largely centered in the Department of
the Treasury (particularly in the Office
of Foreign Assets Control, the U.S.
Customs Service, the Office of the
Under Secretary for Enforcement, and
the Office of the General Counsel), the
Department of State (particularly the
Bureau of Economic and Business Af-
fairs, the Bureau of Near Eastern Af-
fairs, the Bureau of Intelligence and
Research, and the Office of the Legal
Adviser), and the Department of Com-
merce (the Bureau of Export Adminis-
tration and the General Counsel’s Of-
fice).

8. The situation reviewed above con-
tinues to present an extraordinary and
unusual threat to the national secu-
rity, foreign policy, and economy of
the United States. The declaration of
the national emergency with respect to
Iran contained in Executive Order 12957
and the comprehensive economic sanc-
tions imposed by Executive Order 12959
underscore the United States Govern-
ment’s opposition to the actions and
policies of the Government of Iran, par-
ticularly its support of international
terrorism and its efforts to acquire
weapons of mass destruction and the
means to deliver them. The Iranian
Transactions Regulations issued pursu-
ant to Executive Orders 12957, 12959,
and 13059 continue to advance impor-
tant objectives in promoting the non-
proliferation and anti-terrorism poli-
cies of the United States. | shall exer-
cise the powers at my disposal to deal
with these problems and will report pe-
riodically to the Congress on signifi-
cant developments.

WILLIAM J. CLINTON.

THE WHITE HOUSE, March 16, 1998.
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REPORT OF THE FISCAL YEAR 1999
BUDGET REQUEST OF THE DIS-
TRICT OF COLUMBIA COURTS—

MESSAGE FROM THE PRESI-
DENT—PM-112
The PRESIDING OFFICER laid be-

fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Governmental Affairs.

To the Congress of the United States:

In accordance with the District of
Columbia Code, as amended, | am
transmitting the District of Columbia
Court’s FY 1999 budget request.

The District of Columbia Courts has
submitted a FY 1999 budget request for
$133 million for its operating expendi-
tures and authorization for multiyear
capital funding totalling $58 million for
courthouse renovation and improve-
ments. My FY 1999 Budget includes rec-
ommended funding levels of $121 mil-
lion for operations and $21 million for
capital improvements for the District
Courts. My transmittal of the District
Court’s budget request does not rep-
resent an endorsement of its contents.

I look forward to working with the
Congress throughout the FY 1999 ap-
propriation process.

WILLIAM J. CLINTON.

THE WHITE HousE, March 16, 1998.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. BYRD:
S. 1761. A bill to provide that the perform-
ance of duties by Federal officers of certain
vacant offices of the Federal Government
shall comply with the requirements of sec-
tions 3345 through 3349 of title 5, United
States Code (commonly referred to as the
““Vacancies Act’’), and for other purposes; to
the Committee on Governmental Affairs.
By Mr. BAUCUS (for himself and Mr.
BURNS):

S. 1762. A bill to amend the Agricultural
Market Transition Act to authorize the Sec-
retary of Agriculture to extend the term of
marketing assistance loans; to the Commit-
tee on Agriculture, Nutrition, and Forestry.

By Mr. WELLSTONE:

S. 1763. A bill to restore food stamp bene-
fits for aliens; to the Committee on Agri-
culture, Nutrition, and Forestry.

By Mr. THURMOND (for himself and
Mr. LOTT):

S. 1764. A bill to amend sections 3345
through 3349 of title 5, United States Code
(commonly referred to as the ‘‘Vacancies
Act’’) to clarify statutory requirements re-
lating to vacancies in certain Federal of-
fices, and for other purposes; to the Commit-
tee on Governmental Affairs.

By Mr. THOMPSON:

S. 1765. A bill to suspend temporarily the
duty on the chemical DEMT; to the Commit-
tee on Finance.

By Mr. McCAIN:

S. 1766. A bill to amend the Communica-
tions Act of 1934 to permit Bell operating
companies to provide interstate and intra-
state telecommunications services within
one year after the date of enactment of this
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Act; to the Committee on
Science, and Transportation.
By Mr. DODD:

S. 1767. A bill to amend the Federal Food,
Drug and Cosmetic Act to require notifica-
tion of recalls of drugs and devices, and for
other purposes; to the Committee on Labor
and Human Resources.

Commerce,

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. BAUCUS (for himself and
Mr. BURNS):

S. 1762. A bill to amend the Agricul-
tural Market Transition Act to author-
ize the Secretary of Agriculture to ex-
tend the term of marketing assistance
loans; to the Committee on Agri-
culture, Nutrition, and Forestry.

THE EMERGENCY MARKETING ASSISTANCE ACT

Mr. BAUCUS. Mr. President, | rise
today to introduce the Emergency
Marketing Assistance Act of 1998. | am
pleased to be joined in this effort by
the rest of the Montana delegation—
Senator BURNS and Congressman HiLL.
The Emergency Marketing Assistance
Act is the product of cooperation be-
tween our Montana delegation, local
communities, and agricultural produc-
ers in our state.

Farming is never easy. It is a chal-
lenge that requires work, knowledge,
faith and courage. But this year has
been a particularly difficult time for
producers. A large number of wheat
growers in our state and across Amer-
ica are facing a bleak market year.

Many have not even sold their 1997
crop. Instead, they have taken out
nine-month USDA Marketing Assist-
ance Loans which will soon come due.
But unless there is a dramatic upsurge
in our current prices, they will be
forced to sell at a low price, inadequate
to cover their debts.

Currently, the total volume of grain
under loan in Montana is 43.5 million
bushels. This is not an unusual figure
during normal marketing years when
farmers know they’ll get a fair price
for their product.

Two years ago we could get over five
dollars a bushel for our wheat. But
today the current price languishes
under the three dollar mark. Couple
that with our abnormally high ship-
ping rates, and it is no wonder our
farmers are reluctant to sell. They
would a serious hit. And some might
lose the farm.

However, it is important to remem-
ber, Mr. President, this difficult situa-
tion is temporary. In time, prices will
rebound and wheat producers will be
able to sell their grain at a fair price.
That is why we are asking the Sec-
retary of Agriculture to extend these
loans for up to six months. Our produc-
ers would be able to weather the storm
of these dreadful prices.

For many of our farmers, this is a
make-it or break-it year. They have
survived tough winters and dry sum-
mers. They compete with the monopo-
listic practices of the Canadian Wheat
Board. They struggle to overcome the
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high cost of shipping. And they are
completely shut out of China’s market.

But we expect them to somehow go
into the field day after day, season
after season, to make certain that we
have an abundant supply of food at a
fair price. A six-month marketing as-
sistance loan extension is a partial so-
lution to the problems our farmers are
facing. And that is why | am speaking
here today.

We also need to take immediate ac-
tion to ensure that this price depres-
sion does not happen again. As we give
our producers this tool to stay on their
farms, we must also work to improve
markets and stimulate prices. I am
constantly reminded that many of our
producers got behind the Freedom to
Farm bill with the express understand-
ing that the U.S. Department of Agri-
culture would aggressively seek export
markets.

Clearly, we need to do a better job of
moving our products, especially wheat.
I believe that by using a combination
of the Export Enhancement Program,
food aid and credit programs available
through the USDA, we can assist our
farmers during this difficult period. If
we do not take action now, the results
will be disastrous in farm country.

I would like to thank my Montana
colleagues for their assistance in this
endeavor. | also want to recognize the
efforts of our producers back home who
have worked hard to make ends meet
this past winter and brought this idea
forward. You do a good job, and we are
pulling for you.

Mr. President, | strongly encourage
my fellow senators to join me in sup-
porting this important effort.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1762

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION OF MARKETING ASSIST-
ANCE LOANS.

Section 133 of the Agricultural Market
Transition Act (7 U.S.C. 7233) is amended by
striking subsection (c) and inserting the fol-
lowing:

““(c) EXTENSION.—The Secretary may ex-
tend the term of a marketing assistance loan
made to producers on a farm for any loan
commodity for 1 6-month period.”.

Mr. BURNS. Mr. President, | rise
today and join with my colleague from
Montana, Senator Baucus, to intro-
duce an amendment to the current
farm program. The amendment will as-
sist our farmers in Montana. | think we
have sort of an isolated circumstance
in Montana. But | think it will also
help others, too, because of the de-
pressed price in wheat.

This bill is not a fix. It doesn’t do ev-
erything maybe that we want to do.
But it will assist many of our farmers
in getting back in the fields this sea-
son, and it will also allow a little time
to deal with some of the pressures that
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we are experiencing along the Canadian
border.

As we enter a week commemorating
agriculture and celebrate what agri-
culture provides for us, I am glad to
come to the floor and help in the intro-
duction of this bill.

America and the general public need
to learn more about this great indus-
try. It is the largest industry in our
country—and again, with insight into
the role that agriculture plays in our
everyday lives—not only from an eco-
nomic standpoint, but at least three
times a day for most of us, and some of
us more, for the role that it also plays.

Two years ago we passed the free-
dom-to-farm bill—the Federal Agricul-
tural Improvement and Reform Act.
We anticipated at that time that it
would give us the flexibility on the
farm to do some things that we want to
do. That was only a year ago. Now,
with that flexibility, of course, farmers
operate on a big calendar called a year.
Sometimes that flexibility takes a lit-
tle bit longer than planned. We have
some circumstances that are beyond
the control of our grain farmers. Ev-
erything that we had hoped would
occur has not happened. One is the Ca-
nadian situation. Prices have contin-
ued to drop, making it very difficult
for our operators to meet their com-
mitments on time.

So this amendment would not give
them anything extra. It will just give
them a chance to make those payments
in a timely manner.

Today, Senator BAucus and I, with
our colleague in the House, Represent-
ative HiLL, are moving forward to cor-
rect a portion of that contract we made
with our agricultural producers. We are
seeking a minor adjustment in the law
that passed Congress and was signed by
this President. The portion that we
seek to correct is the timeframe for re-
payment on marketing loans. We are
not seeking a major change in that
portion of the contract—just a minor
adjustment. This adjustment will pro-
vide farmers with a slightly larger win-
dow in which to repay their marketing
loans—an extension of only 6 months;
nothing major; just enough for the pro-
ducers to contract with purchasers to
move their grain into the market.

A large number of our producers have
not yet priced their 1997 wheat crop—
the one harvested last fall. Many have
taken out loans with the Commodity
Credit Corporation and USDA-spon-
sored programs to assist farmers with
marketing their wheat. A large number
of these loans are coming due in May
and June of this year. With the world
wheat market already being depressed
due to additional grain on the domestic
market, it will do nothing but really
compound the whole problem. The
farmer deserves just this little bit of
assistance. They will provide us with a
reliable, safe, and inexpensive food sup-
ply all around this country, and now I
think they need just a little relief.

This is a minor step that we are mak-
ing today with the introduction of this

CONGRESSIONAL RECORD —SENATE

bill. The legislation will help a little,
but it will not solve the major problem
that we face in agriculture. The plain
and simple fact is we need to move our
grain into world markets.

Unfortunately, the Department of
Agriculture seems determined not to
assist our producers in this endeavor.
In 1996 Congress made a contract with
the farmer in exchange for reducing
the amount of money they receive from
the Government for their crops. We
contracted with them to move grain
into the market—namely, the world
market.

So the farmer in Montana and across
the Nation accepted this contract.
They have done their part. Now it is
time for Congress and the Department
of Agriculture and this administration
to live up to their end of the deal.

As a member of the Subcommittee on
Agriculture Appropriations, 1 have
made my thoughts known to the com-
mittee and to the administration. How-
ever, this past week, while | visited
with the wheatgrowers in Montana, |
learned one thing that would ease the
burden. Today, we stand before the
Senate, and | call for the administra-
tion to move at least 100 million tons
of grain as soon as possible. This will
not solve the problem we face on the
farm. But it will ease the pressure and
allow farmers to think about the fu-
ture. Today they think only about the
future and about how it would be like
without the farm.

So, | call on President Clinton, the
Secretary of Agriculture Glickman,
and the U.S. Trade Representative to
make an effort to assist the man and
woman on the ground, to do something
to show that you are concerned about
them.

We had a situation last fall that was
not the making of our producers. In the
railroad industry, Houston was tied up
so badly that it left us without any
way to ship grain. We still received
tons and tons of grain from Canada in
this country. We have to deal with
these measures.

The legislation will allow us some
time to do that and also will allow our
farmers to get back in the fields. It is
my hope that the legislation that we
introduce today will assist in some lit-
tle measure to give the farmer the hope
to continue. | also hope that the ad-
ministration will see their role in this
and move forward in providing what
they can to make life a little more
bearable for our agricultural producers
in our country.

There is also another situation that
was not created by us or the farmers;
that is, we are not allowed to access
about 11 percent of the world market
due to embargoes—by governments and
countries that probably have some
problems in the area which the State
Department usually handles. And, de-
nied that market, there are other pro-
ducers in other nations taking advan-
tage of that. They get a premium for
their grain and then dump the rest of
theirs onto the world market for which
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we have to compete at a lower price.

We have to address that problem also.
Mr. President, | join with my col-

league in introducing this legislation.

By Mr. WELLSTONE:

S. 1763. A bill to restore food stamp
benefits for aliens; to the Committee
on Agriculture, Nutrition, and For-
estry.

THE FOOD STAMP BENEFITS FOR ALIENS
RESTORATION ACT OF 1998

Mr. WELLSTONE. Mr. President, the
bill 1 offer today will restore food
stamps for all legal immigrants who
lost eligibility under the 1996 welfare
reform law. Representative GUITERREZ
and | began developing this legislation
last fall, and in the second week of
March he introduced an identical bill
in the House. Today | introduce our
legislation in the Senate.

This bill is more comprehensive than
the proposal included by the President
in his budget request for FY 1999. I
commend the President for making the
effort to address this problem, but his
proposal does not go far enough. It
overlooks 100,000 immigrants who were
formerly eligible. It seems to me whol-
ly unreasonable to leave these people
out, given their relatively small num-
ber.

| say we must go further. It was a
mistake to deny food stamp eligibility
in the first place, and now is the time
to make amends. The legislation Con-
gressman GUTIERREZ and | have devel-
oped will restore eligibility for all legal
immigrants. While the President pro-
poses spending $2.43 billion dollars over
the next 5 years, the cost of our bill
would be only marginally higher—clos-
er to $3 billion.

The 1996 welfare bill denied legal im-
migrants the means to meet basic nu-
tritional needs in order to save some
money. But | believe that, in the end,
this provision will not save us any
money at all. In the long run, we as a
society will have to pay this bill, and
pay it in full. We will pay with more
family conflict, more medical prob-
lems, and lower student achievement.
The cost of this mistake will far out-
weigh the money saved. Indeed, | be-
lieve we are already paying the price.

In searching for ways to save money,
Congress conveniently chose to target
a group of people who do not vote. On
one level, it is easy to understand the
politics of this decision. But on an-
other level, | find it incomprehensible.
Consider how much these hard-working
people contribute to our society and
our economy. They pay taxes and often
perform jobs that American citizens
refuse to do. The fact that they have
no right to vote should not mean that
we single them out for this kind of
treatment.

It was especially irresponsible to
deny eligibility knowing that two
thirds of those affected would be chil-
dren. Denying basic nutrition to chil-
dren is not what this country is about,
nor should it be. But that is essentially
what Congress did in 1996. An esti-
mated 900,000 legal immigrants lost
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their eligibility with passage of welfare
reform. Another 600,000 children—chil-
dren who are American citizens but
whose parents are legal immigrants—
have seen their family’s food stamps
reduced. Denying nutrition to parents
will affect these children. Nutrition is
a basic need which, if denied or re-
duced, has enormous negative effects
on a family. This is no way for a coun-
try with a proud history of compassion
and community to go about reducing
the deficit.

Today | offer legislation that would
recognize this mistake and correct it.
Ending hunger, whether among legal
residents or anybody else, should re-
main a national responsibility. It can-
not be done on a piecemeal basis. As of
today, only three states have provided
full eligibility for legal immigrants. A
total of eleven states are providing
coupons or the equivalent for some or
all legal immigrants. Two states have
set up independent programs to serve
some of the legal immigrant popu-
lation. But each of these thirteen
states has the option and ability to
change or terminate these commend-
able efforts at any time. That's not
good enough.

In my own state of Minnesota, food
stamp cuts have had a major impact on
our immigrant communities. While the
state has offered temporary and partial
food assistance for legal immigrants to
make up for the loss of federal benefits,
it has not been enough. Food banks
have experienced a noticeable increase
in demand for their services, especially
in the Hmong and Somali commu-
nities. In fact, all across this nation
the need for food assistance is on the
rise, especially among immigrants.

We can alleviate at least some of this
problem by passing the bill | offer
today. | believe we have a responsibil-
ity to both the children suffering under
this new law who are American citi-
zens, and to the legal immigrants who
lost coverage. If we reinstate food
stamp eligibility, these immigrants
will once again be able to provide ade-
quate nutrition for themselves and for
their children. | believe this is what we
must do to meet our responsibility, and
it is the right thing to do.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1763

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Food Stamp
Benefits for Aliens Restoration Act of 1997".
SEC. 2. LIMITED ELIGIBILITY OF QUALIFIED

ALIENS FOR CERTAIN FEDERAL
PROGRAMS.

(a) IN GENERAL.—Section 402(a) of the Per-
sonal Responsibility and Work Opportunity
Reconciliation Act of 1996 (8 U.S.C. 1612(a))
(as amended by section 5301, 5302(a), 5303(a),
and 5304 of the Balanced Budget Act of 1997
(Public Law 105-33; 111 Stat. 597, 598, 600)) is
amended—
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(1) in paragraph (2)—

(A) in subparagraph (A)—

(i) by striking clause (ii);

(i) by striking “AsyLEEs.—’’ and all that
follows through ‘“‘paragraph (3)(A)” and in-
serting ‘““AsYLEES.—With respect to the spec-
ified Federal program described in paragraph
3)"; and

(iif) by redesignating subclauses (I)
through (1V) as clauses (i) through (iv) and
indenting appropriately;

(B) in subparagraph (D)—

(i) by striking clause (ii); and

(ii) in clause (i)—

(1) by striking ““(i) SSI.—"" and all that fol-
lows through “‘paragraph (3)(A)” and insert-
ing the following:

‘(i) IN GENERAL.—WIith respect to the spec-
ified Federal program described in paragraph
(€))

(I1) by redesignating subclauses (lI)
through (1V) as clauses (ii) through (iv) and
indenting appropriately;

(111) by striking “‘subclause (1)’ each place
it appears and inserting ‘“‘clause (i)’’; and

(IV) in clause (iv) (as redesignated by sub-
clause (11)), by striking ‘‘this clause’ and in-
serting ‘‘this subparagraph’’; and

(C) in subparagraphs (E) through (H), by
striking ‘‘paragraph (3)(A)”’ each place it ap-
pears and inserting ‘‘paragraph (3)’; and

(2) in paragraph (3)—

(A) by striking ‘“means any’’ and all that
follows through “The supplemental’” and in-
serting ‘“means the supplemental’’; and

(B) by striking subparagraph (B).

(b) CONFORMING AMENDMENTS.—

(1) Section 402(b)(2)(F) of the Personal Re-
sponsibility and Work Opportunity Rec-
onciliation Act of 1996 (8 U.S.C. 1612(b)(2)(F))
(as added by section 5305(b) of the Balanced
Budget Act of 1997 (Public Law 105-33; 111
Stat. 601)) is amended by striking ‘‘sub-
section (a)(3)(A)” and inserting ‘‘subsection
@G

(2) Section 403(d) of the Personal Respon-
sibility and Work Opportunity Reconcili-
ation Act of 1996 (8 U.S.C. 1613(d)) (as added
by section 5303(c) of the Balanced Budget Act
of 1997 (Public Law 105-33; 111 Stat. 600)) is
amended by striking ‘‘subsections (a)(3)(A)”
and inserting ‘‘subsections (a)(3)”.

SEC. 3. FIVE-YEAR LIMITED ELIGIBILITY OF
QUALIFIED ALIENS FOR FEDERAL
MEANS-TESTED PUBLIC BENEFIT.

Section 403(c)(2) of the Personal Respon-
sibility and Work Opportunity Reconcili-
ation Act of 1996 (8 U.S.C. 1613(c)(2)) is
amended by adding at the end the following:

‘(L) Assistance or benefits under the Food
Stamp Act of 1977 (7 U.S.C. 2011 et seq).”.
SEC. 4. AUTHORITY FOR STATES TO PROVIDE

FOR ATTRIBUTION OF SPONSORS IN-
COME AND RESOURCES TO THE
ALIEN WITH RESPECT TO STATE
PROGRAMS.

Section 422(b) of the Personal Responsibil-
ity and Work Opportunity Reconciliation
Act of 1996 (8 U.S.C. 1632(b)) is amended by
adding at the end the following:

‘“(8) Programs comparable to assistance or
benefits under the Food Stamp Act of 1977 (7
U.S.C. 2011 et seq).”.

SEC. 5. DERIVATIVE ELIGIBILITY FOR BENEFITS.

Section 436 of the Personal Responsibility
and Work Opportunity Reconciliation Act of
1996 (8 U.S.C. 1646) (as added by section
5305(a) of the Balanced Budget Act of 1997
(Public Law 105-33; 111 Stat. 601)) is repealed.
SEC. 6. REQUIREMENTS FOR SPONSOR'’S AFFIDA-

VIT OF SUPPORT.

Section 213A of the Immigration and Na-
tionality Act (8 U.S.C. 1183a) is amended—

(1) in subsection (a)(1)(B), by striking ‘‘(as
defined in subsection (e) of this section)’’;
and

(2) by inserting after subsection (f) the fol-
lowing:
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““(9) MEANS-TESTED PuBLIC BENEFIT DE-
FINED.—In this section, the term ‘means-
tested public benefit’ does not include assist-
ance or benefits provided under the Food
Stamp Act of 1977 (7 U.S.C. 2011 et seq).”.

SEC. 7. STATUS OF CUBAN AND HAITIAN EN-
TRANTS.

Section 6(f) of the Food Stamp Act of 1977
(7 U.S.C. 2015(f)) is amended in the first sen-
tence by inserting before the period at the
end the following: ‘*; or (G) an alien who is a
Cuban and Haitian entrant (as defined in sec-
tion 501(e) of the Refugee Education Assist-
ance Act of 1980 (Public Law 96-422; 8 U.S.C.
1522 note))”".

SEC. 8. EFFECTIVE DATE.

This Act and the amendments made by
this Act shall be effective as if included in
the enactment of the Personal Responsibil-
ity and Work Opportunity Reconciliation
Act of 1996 (Public Law 104-193; 110 Stat.
2105).

By Mr. THURMOND (for himself
and Mr. LOTT):

S. 1764. A bill to amend sections 3345
through 3349 of title 5, United States
Code (commonly referred to as the
““Vacancies Act’’) to clarify statutory
requirements relating to vacancies in
certain Federal offices, and for other
purposes; to the Committee on Govern-
mental Affairs.

THE VACANCIES CLARIFICATION ACT OF 1998

Mr. THURMOND. Madam President, |
rise today to introduce legislation to
address a serious, ongoing problem be-
tween the Executive and Legislative
branches of our government. | am
pleased to do so on behalf of myself and
our distinguished majority leader, Sen-
ator LOTT.

The issue is the advice and consent
role of the Senate under the Constitu-
tion, and the failure of the Administra-
tion to properly respect this authority
in Presidential appointments. Too
often, when an official holding an ad-
vice and consent position leaves the
Administration, the President or lesser
officials will appoint someone to serve
in the vacancy on an acting basis for a
long period of time without submitting
a nomination to the Senate. The Ad-
ministration routinely disregards the
advice and consent role of the Senate
in this manner.

The Framers of the Constitution
surely would not be pleased. The Ap-
pointments Clause of Article Il, Sec-
tion 2, of the Constitution is one of the
fundamental checks and balances in-
cluded within our great system of gov-
ernment. As Justice Scalia stated for
the Supreme Court last year, ‘““[T]he
Appointments Clause . . . is more than
a matter of etiquette or protocol; it is
among the significant structural safe-
guards of the constitutional scheme.”

The Congress has long recognized the
danger of the Executive Branch ignor-
ing its role. The Vacancies Act was en-
acted to prevent this problem, and it
has existed with few revisions since at
least 1868. The Act sets forth limita-
tions on acting appointments. It sets
forth a logical procedure whereby the
first assistant or another confirmed ap-
pointee takes over until a new nominee
is confirmed. Importantly, it limits the
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time this acting person may serve to
120 days unless the President has sub-
mitted a nomination to the Senate.

There are two problems with the Va-
cancies Act today. The first is that it
is being ignored. The second is that
there is no enforcement mechanism to
prevent the Administration from ignor-
ing it.

Today, vacancies in advice and con-
sent positions are a serious problem in
this Administration, and many of the
people who are serving in these posi-
tions in an acting capacity are doing so
in violation of the Vacancies Act. Con-
sider the Department of Justice. The
President has just nominated someone
to head the Criminal Division. That po-
sition has been vacant since August 31,
1995, which is for two and one-half
years. Also, when the Solicitor General
left in June 1996, Walter Dellinger was
made Acting Solicitor General without
any effort to seek Senate confirmation.
He then served for an entire term of
the Supreme Court before the Presi-
dent nominated the current Solicitor
General.

The issue that has pushed the Vacan-
cies Act into the headlines in recent
months is the President’s designation
of Bill Lann Lee to serve as chief of the
Civil Rights Division in an acting ca-
pacity. After allowing the position to
remain vacant for six months, which
itself violated the Act, the President
nominated Mr. Lee. The Judiciary
Committee could not support sending
his nomination to the Senate floor.
However, rather than sending a new,
consensus candidate for confirmation,
the President blatantly circumvented
the confirmation process by appointing
Mr. Lee in an acting capacity.

I believe it is essential that the Sen-
ate act to stop the ongoing abuse of its
confirmation role. Today, | am intro-
ducing the Vacancies Clarification Act
of 1998 to help preserve our role by ad-
dressing two primary problems with
the Act today: its alleged coverage and
its enforcement.

The Administration has an expla-
nation for ignoring the Vacancies Act.
The Department of Justice says the
Act does not apply to it because of the
administrative authorizing statutes
that reorganized the Department in the
1950s. In my view, this argument has no
merit. These statutes make no mention
of vacancies and were certainly never
intended to cover what the Vacancies
Act already clearly covered. The most
obvious flaw in Justice’s argument is
that all Executive departments have
similar authorizing statutes. There-
fore, if Justice is not bound by the Act,
the other departments are equally free
to ignore it, as many of them do. To
address this, | propose that the Vacan-
cies Act provide that it is applicable to
all advise and consent appointments,
unless a different statute provides that
the Act is not applicable to a particu-
lar position.

The second problem is that the Va-
cancies Act has no enforcement mecha-
nism. There is no way to force the Ad-
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ministration to comply except to re-
taliate against it or to sue in court.
Thus, | propose that any person who
serves in violation of the Vacancies
Act may not be paid while they are in
violation of the law. This would be a
simple but effective way to bring the
Administration into compliance.

My bill accomplishes these objectives
by rewriting the Vacancies Act. The
current language is somewhat intricate
and dated. After all, the Act has ex-
isted with few revisions since 1868.
Thus, | have attempted to rewrite the
statute as it currently exists but in
language that makes its requirements
and exceptions as clear as possible.
Hopefully, this will close any loopholes
that lawyers have created in the words
of the Act in its current form.

It is my hope that this bill can serve
as a starting point for bipartisan dis-
cussions on reform in this area. It is
possible that the Administration may
raise legitimate concerns with some of
the requirements in the current law,
such as that the 120 day period to sub-
mit a nomination is not enough time.
This is an issue that could be discussed
in hearings.

Indeed, | am very pleased that the
Governmental Affairs Committee has
scheduled a hearing on the Vacancies
Act this week. It is important that the
Senate study this matter and address
the flaws in the current process.

Madam President, this is a matter of
great Constitutional significance. We
cannot allow the Administration to
continue to disregard the advise and
consent role of the Senate. By revital-
izing the Vacancies Act, we can require
the Administration to respect the Sen-
ate’s Constitutional duty.

At this time, | ask unanimous con-
sent that the text of the bill be in-
cluded in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1764

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Vacancies
Clarification Act of 1998"".
SEC. 2. FINDINGS.

Congress finds that—

(1) Congress enacted the Act entitled “An
Act to authorize the temporary supplying of
vacancies in the executive departments’, ap-
proved July 23, 1868 (commonly referred to as
the ““Vacancies Act”’), to—

(A) preclude the extended filling of a va-
cancy in an office of an executive or military
department subject to Senate confirmation,
without the submission of a Presidential
nomination;

(B) provide an exclusive means to tempo-
rarily fill such a vacancy; and

(C) clarify the role of the Senate in the ex-
ercise of the Senate’s constitutional advice
and consent powers in the Presidential ap-
pointment of certain officers;

(2) subchapter 11l of chapter 33 of title 5,
United States Code, includes a codification
of the Vacancies Act, and (pursuant to an
amendment on August 17, 1988, to section
3345 of such title) specifically applies such
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vacancy provisions to all Executive agencies,
including the Department of Justice;

(3) the legislative history accompanying
the 1988 amendment makes clear in the con-
trolling committee report that the general
administrative authorizing provisions for the
Executive agencies, which include sections
509 and 510 of title 28, United States Code, re-
garding the Department of Justice, do not
supersede the specific vacancy provisions in
title 5, United States Code;

(4) there are statutory provisions of gen-
eral administrative authority applicable to
every Executive department and other Exec-
utive agencies that are similar to sections
509 and 510 of title 28, United States Code, re-
lating to the Department of Justice;

(5) despite the clear intent of Congress, the
Attorney General of the United States has
continued to interpret the provisions grant-
ing general administrative authority to the
Attorney General under sections 509 and 510
of title 28, United States Code, to supersede
the specific vacancy provisions in title 5,
United States Code;

(6) the interpretation of the Attorney Gen-
eral would—

(A) virtually nullify the vacancy provi-
sions under subchapter Il of chapter 33 of
title 5, United States Code;

(B) circumvent the clear intention of Con-
gress to preclude the extended filling of cer-
tain vacancies and provide for the temporary
filling of such vacancies; and

(C) subvert the constitutional authority
and responsibility of the Senate to advise
and consent in certain appointments;

(7) i1t is necessary to further clarify the in-
tention of Congress to reject the interpreta-
tion of the Attorney General by modernizing
the intricate language of the long-standing
Vacancies Act; and

(8) to ensure compliance by the executive
branch with the Vacancies Act, the Act
needs an express enforcement mechanism.
SEC. 3. FEDERAL VACANCIES.

(@) IN GENERAL.—Chapter 33 of title 5,
United States Code, is amended by striking
sections 3345 through 3349 and inserting the
following:

“8§3345. Acting officer

“(a)(1) If an officer of an Executive agency
(other than the General Accounting Office)
whose appointment to office is by the Presi-
dent, by and with the advice and consent of
the Senate, dies, resigns, or is otherwise un-
able to perform the functions of the office,
the President may direct a person described
under paragraph (2) to perform the functions
and duties of the office temporarily in an
acting capacity, subject to the time limita-
tions of section 3346.

““(2) The person referred to under para-
graph (1) is any person who on the date of
death, resignation, or the beginning of in-
ability to perform serves—

“(A) in the position of first assistant to the
officer who dies, resigns, or is otherwise un-
able to perform; or

“(B) in an office for which appointment by
the President, by and with the advice and
consent of the Senate is required.

““(b) With respect to the office of the Attor-
ney General of the United States, the provi-
sions of section 508 of title 28 shall be appli-
cable.

“83346. Time limitation

““(a) The person serving as an acting officer
as described under section 3345 may serve in
the office—

““(1) for no longer than 120 days; or

““(2) if any nomination for the office is sub-
mitted to the Senate within the 120-day pe-
riod beginning on the date the vacancy oc-
curs, for the period that the nomination is
pending in the Senate.
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“(b)(1) If the nomination for the office is
rejected by the Senate or withdrawn, the
person may continue to serve as the acting
officer for no more than 120 days after the
date of such rejection or withdrawal.

“(2) Notwithstanding paragraph (1), if a
second nomination for the office is submit-
ted to the Senate during the 120-day period
after the rejection or withdrawal of the first
nomination, the person serving as the acting
officer may continue to serve—

“(A) until the second nomination is con-
firmed; or

“(B) for no more than 120 days after the
second nomination is rejected or withdrawn.

““(c) If a person begins serving as an acting
officer during an adjournment of the Con-
gress sine die, the 120-day period under sub-
section (a) shall begin on the date that the
Senate first reconvenes.

“83347. Application

““‘Sections 3345 and 3346 are applicable to
any office of an Executive agency (other
than the General Accounting Office) for
which appointment by the President, by and
with the advice and consent of the Senate, is
required, unless—

‘(1) another statutory provision expressly
provides that such provision supersedes sec-
tions 3345 and 3346; or

“(2) the President makes an appointment
to fill a vacancy in such office during a re-
cess of the Senate.

“§3348. Vacant office

““Subject to section 3347, if an office is not
temporarily filled under sections 3345 and
3346 within 120 days after the date on which
a vacancy occurs, the office shall remain va-
cant until a person is appointed by the Presi-
dent, by and with the advice and consent of
the Senate.

“8§3349. Enforcement

“(a)(1) An acting officer who serves in a po-
sition in violation of section 3345 or 3346 may
not receive pay for any day of service in vio-
lation of section 3345 or 3346.

“(2) Pay not received under paragraph (1)
shall be forfeited and may not be paid as
backpay.

““(3) Notwithstanding section 1342 of title
31, paragraph (1) shall apply regardless of
whether such acting officer is performing the
duties of another office or position in addi-
tion to performing the duties of the vacant
office.

“(b) The head of an affected Executive
agency (other than the General Accounting
Office) shall submit to the Comptroller Gen-
eral of the United States and to each House
of Congress—

““(1) notification of a vacancy and the date
such vacancy occurred immediately upon the
occurrence of the vacancy;

““(2) the name of any person serving in an
acting capacity and the date such service
began immediately upon the designation;

““(3) the name of any person nominated to
the Senate to fill the vacancy and the date
such nomination is submitted immediately
upon the submission of the nomination; and

““(4) the date of a rejection or withdrawal
of any nomination immediately upon such
rejection or withdrawal.

“(c) If the Comptroller General of the
United States makes a determination that
an officer is serving longer than the 120-day
period including the applicable exceptions to
such period as provided under section 3346,
the Comptroller General shall report such
determination to each House of Congress,
the President, the Secretary of the Treasury,
and the Office of Personnel Management.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 33 of
title 5, United States Code, is amended by
striking the items relating to sections 3345
through 3349 and inserting the following:
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“3345. Acting officer.
**3346. Time limitation.
‘3347. Application.
*3348. Vacant office.
**3349. Enforcement.””.
SEC. 4. EFFECTIVE DATE AND APPLICATION.
This Act shall take effect on the date of
enactment of this Act and shall apply to any
office that—
(1) becomes vacant after such date; and
(2) is vacant on such date, except sections
3345 through 3349 of title 5, United States
Code (as amended by this Act), shall apply as
though such office first became vacant on
such date.

By Mr. McCAIN:

S. 1766. A bill to amend the Commu-
nications Act of 1934 to permit Bell op-
erating companies to provide inter-
state and intrastate telecommuni-
cations services within one year after
the date of enactment of this Act; to
the Committee on Commerce, Science,
and Transportation.

THE TELECOMMUNICATIONS COMPETITION ACT OF
1998

Mr. McCAIN. Mr. President, today |
am introducing the Telecommuni-
cations Competition Act of 1998. This
legislation is aimed at encouraging the
development of competition in tele-
communications and thus allowing
consumers to enjoy the benefits of
competition including lower prices,
universal availability, increased vari-
ety of new services.

The Telecommunications Act of 1996
was enacted two years ago with great
promise that increased competition
would rapidly emerge on both the local
and long distance telecommunications
markets. The last two years have in-
stead brought forth rampant litigation
challenging everything from the con-
stitutionality of the Act itself to the
legality of the Federal Communica-
tions Commission’s implementation
rules. Within that same time frame,
consumers have seen prices rise instead
of fall, carriers merging instead of
competing, and more regulation rather
than deregulation.

Mr. President, it is time to consider
whether the Telecommunications Act
of 1996, particularly section 271 of the
Act that keeps Bell Operating Compa-
nies (BOCs) from competing in the
interLATA telecommunications mar-
ket prior to their fulfilling a set of
market opening requirements, has been
a success or failure.

Section 271 requires BOCs to satisfy a
detailed fourteen point competitive
checklist that claims to guarantee that
competitors have access to a BOC’s
services and facilities at rates, terms,
and conditions that are nondiscrim-
inatory. Section 271 also requires that
BOCs seek approval for their applica-
tions from the Department of Justice,
the relevant state commission, and the
Federal Communications Commission;
each of which may have a different in-
terpretation of the requirements. Fi-
nally, beyond all of the other require-
ments a BOC must satisfy to gain sec-
tion 271 approval, the Act gives the
FCC the ability to reject an applica-
tion based on a vague and undefined
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public interest, convenience, or neces-
sity requirement.

It is time to reevaluate whether the
regulatory intensive approach to de-
regulation that was followed in section
271 is the best method for encouraging
the development of competition. | real-
ize that in 1996 Congress passed the
Telecommunications Act while react-
ing to pressure from all sides of the
telecommunications industry. | under-
stand that any modifications to the
Act will require that we seek com-
promise from those same industry
forces. 1 am thus currently working to
find such compromises and hope to in-
troduce a different bill that will fur-
ther the goal of competition through a
framework that will focus on the truly
pertinent factors while minimizing
current incentives to game the process
for anticompetitive ends.

The bill I introduce today is what |
believe to be the most deregulatory ap-
proach to encouraging competition in
telecommunications. This bill takes a
straightforward approach to bringing
the benefits of competition to consum-
ers by permitting all carriers to enter
each others’ markets and compete to
bring the best and lowest priced serv-
ices to consumers.

The bill requires that all providers of
telecommunications and information
services be subject to equivalent regu-
lation. The bill also states that if all
providers of telecommunications serv-
ices do not have the opportunity to
provide all telecommunications and in-
formation services, it would be in the
public interest to remove barriers to
entry to intrastate telecommuni-
cations services such as telephone ex-
change service, intrastate intraLATA
telecommunications services, and tele-
phone exchange access services.

When barriers to entry to intrastate
telecommunications services are re-
moved, all lines of business restrictions
should be eliminated for existing pro-
viders of these services. The elimi-
nation of such restrictions will result
in the creation of substantial numbers
of new jobs and the deployment of ad-
vanced telecommunications services.
This will enhance the quality of life
and promote economic development,
job creation, and international com-
petitiveness.

Advancements in the nation’s tele-
communications infrastructure will en-
hance the public welfare by helping to
speed the delivery of services such as
telemedicine, distance learning, re-
mote medical services, and distribution
of health information.

Rural and sparsely populated areas
will not receive the benefits of ad-
vanced telecommunications services
unless all providers of telecommuni-
cations services have eliminated the
restrictions on the lines of business in
which they may engage.

Existing regulatory devices no longer
work, and the regulatory asymmetries
that exist today are inconsistent with
competitive marketplaces. Oversight of
the telecommunications industry
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should be conducted from the perspec-
tive of the antitrust laws by the De-
partment of Justice and from the regu-
latory perspective by the Commission
for interstate telecommunications
services and the states for intrastate
telecommunications services.

Finally Mr. President, this bill re-
moves the current perverse incentives
that some parties have to use the regu-
latory process to delay BOC entry into
long entrance. By permitting all com-
petitors to compete one year from the
date of enactment, all parties will have
the incentive to bring the benefits of
competition to consumers as soon as
possible.

Mr. President, | ask unanimous con-
sent that the text of the bill appear in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1766

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Tele-
communications Competition Act of 1998"".
SEC. 2 FINDINGS.

The Congress finds that—

(1) competition in telecommunications will
encourage infrastructure development, have
beneficial effects on the price, universal
availability, variety and quality of tele-
communications services, and improve our
economy, our culture, and our political sys-
tem;

(2) all telecommunications markets should
be open to competition and all providers of
telecommunications services should be able
to provide such services and be subject to
equivalent regulation when offering such
services;

(3) all providers of telecommunications
should be subject to equivalent regulation;

(5) the elimination of the restraints on the
lines of business will result in the creation of
a substantial number of new jobs;

(6) if the removal of the restrictions on the
lines of business are delayed, the job cre-
ation resulting from the removal of these
constraints will also be delayed;

(7) advanced telecommunications services
can enhance the quality of life and promote
economic developments, job creation, and
international competitiveness;

(8) advancements in the nation’s tele-
communications infrastructure will enhance
the public welfare by helping to speed the de-
livery of services such as telemedicine, dis-
tance learning, remote medical services, and
distribution of health information;

(9) improvements in the telecommuni-
cations infrastructure will be greatly en-
hanced if all providers of telecommuni-
cations services are permitted to offer these
services on the same basis and subject to
equivalent regulatory requirements;

(10) rural and sparsely populated areas will
not receive the benefits of advanced tele-
communications services unless all providers
of telecommunications services have elimi-
nated the restrictions on the lines of busi-
ness in which they may engage;

(11) existing regulatory devices no longer
work, and the regulatory asymmetries that
exist today are inconsistent with competi-
tive marketplaces; and

(12) oversight of the telecommunications
industry should be conducted from the per-
spective of the Antitrust Laws by the De-
partment of Justice and from the regulatory

CONGRESSIONAL RECORD —SENATE

perspective by the Commission for interstate

telecommunications services and the States

for intrastate telecommunications services.

SEC. 3. ONE-YEAR MAXIMUM START DATE FOR
BOC INTERSTATE AND INTRASTATE
SERVICES.

Part 111 of title Il of the Communications
Act of 1934 (47 U.S.C. 271 et seq.) is amended
by inserting before section 271 the following:
“SEC. 270. DATE CERTAIN FOR START OF BELL

OPERATING COMPANY SERVICES.

“(@) IN GENERAL.—Notwithstanding any
provision of this Act to the contrary, on the
date that is one year after the date of enact-
ment of the Telecommunications Competi-
tion Act of 1998, a Bell operating company,
and any affiliate of a Bell operating com-
pany, may provide interstate and intrastate
telecommunications services.

““(b) STATE LAW SUPERSEDED.—NoO State or
local law may prohibit or prevent a Bell op-
erating company, or an affiliate of a Bell op-
erating company, from providing interstate
and intrastate telecommunications services
after the date specified in subsection (a).

‘(c) APPLICAITON WITH OTHER PROVISIONS.—
Any prerequisite established by any other
provision of this Act that conditions the
right to provide services regulated under this
Act in any area upon the satification by a
Bell operating company of any requirement
under this Act shall be for all purposes of
this Act, deemed to have been met on the
date specified in subsection (a).”.

By Mr. DODD:

S. 1767. A bill to amend the Federal
Food, Drug and Cosmetic Act to re-
quire notification of recalls of drugs
and devices, and for other purposes; to
the Committee on Labor and Human
Resources.

THE DRUG AND DEVICE RECALL REPORTING ACT
OF 1998

Mr. DODD. Mr. President, | rise
today to introduce a critical measure
that has the potential to save many
lives—‘‘Matthew’s Law.” This bill is
named after a very lucky third-grader
from Bridgeport, Connecticut, whose
life was endangered by the failure of
his pharmacy to notify his family that
an unsafe medical device had been
pulled from the market.

It is both unfortunate and remark-
able that no Federal legislation cur-
rently exists that requires notification
of consumers when unsafe drugs or de-
vices are recalled. State laws also fail
to guarantee consumers the right to
know of recalls. Although 18 States
recommend that pharmacists notify
their patients of recalls, as part of pro-
fessional standards of care, only one
State (Vermont) explicitly requires
that patients be contacted.

This bill will amend the Federal
Food, Drug, and Cosmetic Act to im-
pose the commonsense requirement
that when pharmacies are notified of a
class | or Il recall of a drug or device
dispensed by prescription, they must
notify their patients that the product
has been pulled from the market.

Class | recalls include those drugs
and devices that could reasonably
cause serious adverse effects on health
or death. Class Il recalls include drugs
and devices that may cause temporary
or medically reversible adverse effects
on health.

For over the counter drugs and de-
vices, the bill requires that a notice re-
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garding the recall be displayed in the
pharmacy. Pharmacies that fail to
comply will be subjected to fines of up
to $10,000.

Matthew McGarry, for whom this bill
is named, has a life-threatening allergy
to peanuts. In case he should acciden-
tally eat one, he carries a device with
him that injects a drug to counteract
an allergic reaction, called an “EPI-E-
Z pen.

When it was found that a few of the
devices in one batch were leaking the
life saving drug, all pharmacies were
notified that the product was being re-
called. And almost all pharmacies, act-
ing in the best interest of their pa-
tients, in turn notified consumers. The
McGarry’s pharmacy, however, did not
contact its patients.

Thanks to the vigilance of his
school’s nurse, Betty Patterson, Mat-
thew escaped unharmed—the defective
device was replaced.

Under current law, consumers have
the right to be notified their auto-
mobiles are defective or when the toys
that their children play with are found
to be unsafe. It is only logical that we
should have the same peace of mind
when it comes to products like drugs
and medical devices that directly af-
fect our health.

Most pharmacists do the right thing.
Most pharmacists contact their cus-
tomers when a drug or device is re-
called. However, it takes just one inci-
dent, like that experienced by the
McGarry family, to point out a dan-
gerous loophole in the law.

With Matthew’s law, we will close
that loophole and protect all American
families from the McGarry’s frighten-
ing experience.

Mr. President, | ask unanimous con-
sent that a copy of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1767

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Drug and
Device Recall Reporting Act of 1998”".
SEC. 2. RECALLS.

Subchapter E of chapter V of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
360bbb et seq.) is amended by adding at the
end the following:

“SEC. 564. NOTIFICATION OF RECALLS.

““(@) NOTIFICATION TO CUSTOMERS.—A phar-
macy that receives notice from a recalling
firm regarding a Class | or Class Il recall of
a drug or device shall provide notification
about the recall to customers that received
the drug or device as follows:

“(1) In the case of a drug or device dis-
pensed by the pharmacy to customers on the
prescription of a licensed practitioner, by
providing, at a minimum, written notifica-
tion to each of the customers.

““(2) In the case of another drug or device,
by public display in the pharmacy of a notice
regarding the recall.

“(b) CiviL PENALTY.—ANy pharmacy that
violates subsection (a) shall be liable to the
United States for a civil penalty in an
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amount not to exceed $10,000 for each such
violation.

“‘(c) DEFINITIONS.—In this section:

““(1) CLASS 1 OR CLASS II.—The term ‘Class I’
or ‘Class II’ refers to the corresponding des-
ignation given recalls in subpart A of part 7
of title 21, Code of Federal Regulations, or a
successor regulation.

““(2) RECALL.—The term ‘recall’ means—

“(A) a recall, as defined in subpart A of
part 7 of title 21, Code of Federal Regula-
tions, or a successor regulation; and

““(B) a recall under section 518(e).

““(3) RECALLING FIRM.—The term ‘recalling
firm’ means—

“(A) a recalling firm, as defined in subpart
A of part 7 of title 21, Code of Federal Regu-
lations, or a successor regulation; and

“(B) a person subject to an order issued
under section 518(e)(1).”.

ADDITIONAL COSPONSORS

S. 26
At the request of Mr. DASCHLE, the
name of the Senator from Minnesota
(Mr. WELLSTONE) was added as a co-
sponsor of S. 26, a bill to provide a safe-
ty net for farmers and consumers and
to promote the development of farmer-
owned value added processing facili-
ties, and for other purposes.
S. 61
At the request of Mr. LOTT, the name
of the Senator from Pennsylvania (Mr.
SPECTER) was added as a cosponsor of
S. 61, a bill to amend title 46, United
States Code, to extend eligibility for
veterans’ burial benefits, funeral bene-
fits, and related benefits for veterans of
certain service in the United States
merchant marine during World War I1.
S. 328
At the request of Mr. HUTCHINSON,
the name of the Senator from Idaho
(Mr. KEMPTHORNE) was added as a co-
sponsor of S. 328, a bill to amend the
National Labor Relations Act to pro-
tect employer rights, and for other pur-
poses.
S. 472
At the request of Mr. THOMAS, his
name was withdrawn as a cosponsor of
S. 472, a bill to provide for referenda in
which the residents of Puerto Rico may
express democratically their pref-
erences regarding the political status
of the territory, and for other purposes.
S. 606
At the request of Mr. HUTCHINSON,
the name of the Senator from Idaho
(Mr. KEMPTHORNE) was added as a co-
sponsor of S. 606, a bill to prohibit dis-
crimination in contracting on federally
funded projects on the basis of certain
labor policies of potential contractors.
S. 1151
At the request of Mr. DobD, the name
of the Senator from Minnesota (Mr.
WELLSTONE) was added as a cosponsor
of S. 1151, a bill to amend subpart 8 of
part A of title IV of the Higher Edu-
cation Act of 1965 to support the par-
ticipation of low-income parents in
postsecondary education through the
provision of campus-based child care.
S. 1333
At the request of Mr. FRIST, the
name of the Senator from Tennessee
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(Mr. THOMPSON) was added as a cospon-
sor of S. 1333, a bill to amend the Land
and Water Conservation Fund Act of
1965 to allow national park units that
cannot charge an entrance or admis-
sion fee to retain other fees and
charges.
S. 1335
At the request of Ms. SNoweg, the
name of the Senator from North Caro-
lina (Mr. FAIRCLOTH) was added as a co-
sponsor of S. 1335, a bill to amend title
5, United States Code, to ensure that
coverage of bone mass measurements is
provided under the health benefits pro-
gram for Federal employees.
S. 1406
At the request of Mr. SMITH, the
names of the Senator from Mississippi
(Mr. CocHRAN), the Senator from Geor-
gia (Mr. CovERDELL), and the Senator
from Maine (Ms. CoLLINS) were added
as cosponsors of S. 1406, a bill to amend
section 2301 of title 38, United States
Code, to provide for the furnishing of
burial flags on behalf of certain de-
ceased members and former members
of the Selected Reserve.
S. 1464
At the request of Mr. HATCH, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 1464, a bill to amend the Inter-
nal Revenue Code of 1986 to perma-
nently extend the research credit, and
for other purposes.
S. 1534
At the request of Mr. TORRICELLI, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 1534, a bill to amend the High-
er Education Act of 1965 to delay the
commencement of the student loan re-
payment period for certain students
called to active duty in the Armed
Forces.
S. 1621
At the request of Mr. GRAMS, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 1621, a bill to provide that
certain Federal property shall be made
available to States for State use before
being made available to other entities,
and for other purposes.
S. 1677
At the request of Mr. CHAFEE, the
name of the Senator from Mississippi
(Mr. LoTT) was added as a cosponsor of
S. 1677, a bill to reauthorize the North
American Wetlands Conservation Act
and the Partnerships for Wildlife Act.
S. 1702
At the request of Mr. ROCKEFELLER,
the name of the Senator from Mis-
sissippi (Mr. COCHRAN) was added as a
cosponsor of S. 1702, a bill to amend the
Harmonized Tariff Schedule of the
United States to change the special
rate of duty on purified terephtalic
acid imported from Mexico.
S. 1705
At the request of Ms. MOSELEY-
BRAUN, the name of the Senator from
California [Mrs. BOXER) was added as a
cosponsor of S. 1705, A bill to amend
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the Internal Revenue Code of 1986 to
expand the incentives for the construc-
tion and renovation of public schools.
S. 1722

At the request of Mr. FRIST, the
names of the Senator from Ohio (Mr.
DEWINE), and the Senator from North
Carolina (Mr. FAIRCLOTH) were added
as cosponsors of S. 1722, a bill to amend
the Public Health Service Act to revise
and extend certain programs with re-
spect to women’s health research and
prevention activities at the National
Institutes of Health and the Centers for
Disease Control and Prevention.

SENATE JOINT RESOLUTION 41

At the request of Mr. SARBANES, the
name of the Senator from Virginia (Mr.
RoBB) was added as a cosponsor of Sen-
ate Joint Resolution 41, a joint resolu-
tion approving the location of a Martin
Luther King, Jr., Memorial in the Na-
tion’s Capital.

SENATE CONCURRENT RESOLUTION 30

At the request of Mr. HELMS, the
name of the Senator from Virginia (Mr.
RoBB) was added as a cosponsor of Sen-
ate Concurrent Resolution 30, a concur-
rent resolution expressing the sense of
the Congress that the Republic of
China should be admitted to multilat-
eral economic institutions, including
the International Monetary Fund and
the International Bank for Reconstruc-
tion and Development.

SENATE CONCURRENT RESOLUTION 65

At the request of Ms. SNOwWE, the
name of the Senator from Hawaii (Mr.
INOUYE) was added as a cosponsor of
Senate Concurrent Resolution 65, a
concurrent resolution calling for a
United States effort to end restriction
on the freedoms and human rights of
the enclaved people in the occupied
area of Cyprus.

SENATE RESOLUTION 155

At the request of Mr. LOTT, the name
of the Senator from Kentucky (Mr.
MCCONNELL) was added as a cosponsor
of Senate Resolution 155, a resolution
designating April 6 of each year as
“National Tartan Day’ to recognize
the outstanding achievements and con-
tributions made by Scottish Americans
to the United States.

SENATE RESOLUTION 176

At the request of Mr. DOMENICI, the
names of the Senator from Oklahoma
(Mr. INHOFE), and the Senator from
Kansas (Mr. BROWNBACK) were added as
cosponsors of Senate Resolution 176, a
resolution proclaiming the week of Oc-
tober 18 through October 24, 1998, as
“National Character Counts Week’’.

NOTICES OF HEARINGS

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, |1
would like to announce for information
of the Senate and the public that a
hearing of the Senate Committee on
Labor and Human Resources will be
held on Tuesday, March 17, 1998, 10
a.m., in SD-430 of the Senate Dirksen
Building. The subject of the hearing is
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retirement security. For further infor-
mation, please call the committee, 202/
224-5375.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, |
would like to announce for information
of the Senate and the public that a Ex-
ecutive Session of the Senate Commit-
tee on Labor and Human Resources,
will be held on Wednesday, March 18,
1998, 9:30 a.m., in SD-106 of the Senate
Dirksen Building. The Committee will
consider S. 1648, Preventing Addiction
to Smoking among Teens (PAST) Act.

For further information, please call
the committee, 202/224-5375.

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. JEFFORDS. Mr. President, |1
would like to announce for information
of the Senate and the public that a Ex-
ecutive Session of the Senate Commit-
tee on Labor and Human Resources,
will be held on Thursday, March 19,
1998, 10:00 a.m., in SD-430 of the Senate
Dirksen Building. The subject of the
hearing is Health Insurance Portability
and Accountability Act of 1996: First
Year Implementation Concerns. For
further information, please call the
committee, 202/224-5375.

SUBCOMMITTE ON NATIONAL PARKS, HISTORIC

PRESERVATION AND RECREATION

Mr. THOMAS. Mr. President, | would
like to announce for the information of
the Senate and the public that a hear-
ing has been scheduled before the Sub-
committee on National Parks, Historic
Preservation and Recreation of the
Committee on Energy and Natural Re-
sources.

The hearing will take place on Tues-
day, March 24, 1998 at 2:00 p.m. in room
SD-366 of the Dirksen Senate Office
Building in Washington, DC.

The purpose of this hearing is to re-
ceive testimony on S. 887, a bill to es-
tablish in the National Park Service
the National Underground Railroad
Network to Freedom program, and for
other purposes; S. 991, a bill to make
technical corrections to the Omnibus
Parks and Public Lands Management
Act of 1996, and for other purposes; S.
1695, a bill to establish the Sand Creek
Massacre National Historic Site in the
State of Colorado; and, Senate Joint
Resolution 41, Approving the location
of a Martin Luther King, Jr., Memorial
in the Nation’s Capital. ]

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Sub-
committee on National Parks, Historic
Preservation and Recreation, Commit-
tee on Energy and Natural Resources,
United States Senate, 364 Dirksen Sen-
ate Office Building, Washington, DC
20510-6150.

For further information, please con-
tact Jim O’Toole of the Subcommittee
staff at (202) 224-5161.

AUTHORITY FOR COMMITTEES TO
MEET
SPECIAL COMMITTEE ON AGING
Mr. GRAMS. Mr. President, | ask
unanimous consent that the Special
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Committee on Aging be permitted to
meet on March 16, 1998, at 1 p.m. for
the purpose of conducting a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

CONFIRMATION OF JUDITH M.
BARZILAY

e Mr. LAUTENBERG. Mr. President,
I’'m pleased that the Senate confirmed
the nomination of Judith M. Barzilay
to a seat on the Court of International
Trade.

Over the past 16 years, Ms. Barzilay
has had a unique mix of experiences
that | believe will make her an excel-
lent Judge on this most specialized
court. | strongly supported her nomi-
nation.

Ms. Barzilay has worked as an attor-
ney in the field of international law for
both the government and the private
sector. In the private sector, she also
worked as a manager and business ad-
visor.

Ms. Barzilay began her career in
international trade law in 1983 as an
attorney with the International Trade
Field Office of the U.S. Justice Depart-
ment in New York City. In that posi-
tion it was her job to represent the
U.S. Customs Service before the Court
of International Trade on matters such
as import classification and the valu-
ation of imported goods. It was also her
job to defend the legality of Customs’
seizures and import prohibitions before
the court.

She also represented United States
manufacturing interests in fair trade
cases.

In 1995, Ms. Barzilay was appointed
by Secretary of the Treasury Robert
Rubin to his advisory committee on
Customs Service Operations and was
recently reappointed for a second term.

Currently, Ms. Barzilay is the Vice
President of Government Affairs with
Sony Electronics, where she handles
such cutting edge trade issues as world
standards for High Definition Tele-
vision and the Information Technology
Agreement.

She also sits on the executive board
of the American Association of Export-
ers and Importers and chairs its com-
mittee on trade policy.

Ms. Barzilay’s expertise in inter-
national law is well known and she has
lectured before groups such as The Na-
tional Association of Manufacturers,
The Council on Logistics Management
and the World Trade Association of
Southern California.

Although she has a busy professional
life, Ms. Barzilay has always found
time to do volunteer work in her com-
munity. She often speaks at local high
schools, educating students on the im-
portance of international trade. She
also works as an advisor to the Bergen
County, New Jersey, court system in
an innovative program that tries to re-
duce repeat crime by putting juvenile
offenders through mock trials.
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When you put it all together, Judith
Barzilay will be a welcome addition to
the Court of International Trade and |
again applaud her confirmation.e

INDICTMENT AND PROSECUTION
OF SADDAM HUSSEIN (S. RES. 179)

® Mr. FAIRCLOTH. Mr. President, on
Friday, March 13, the Senate consid-
ered a resolution calling for an inter-
national criminal tribunal to indict
and prosecute Saddam Hussein for his
crimes against humanity. Mr. Presi-
dent, | was unavoidably absent for the
vote due to the passing of a dear friend
in North Carolina, but | would like the
record to reflect that | would have
strongly supported this resolution.

I commend Senator LoTT for his ef-
forts to bring this resolution before the
Senate. It is needed. Saddam Hussein is
a remorseless murderer with absolutely
no regard for the well-being of his peo-
ple, the welfare of his nation, and the
value of world peace.

Seven years ago, Saddam Hussein
recklessly sacrificed international sta-
bility with his invasion of Kuwait.
Since then, he has continually threat-
ened the security of the world’s people.
Time and again, he has demonstrated
his willingness to build, store and pos-
sibly deploy chemical and biological
weapons. His actions have led to two
decades of suffering among his neigh-
bors and his people, and for his crimes
he should be tried and punished.

Mr. President, | am pleased that dip-
lomatic resolution was brought to our
most recent clash with Iraq, and | hope
that it will last. But, in the end, this
fragile agreement is nothing more than
a renewal of broken accords from the
past. It is by no means unreasonable to
believe that Saddam Hussein will again
return to his lying ways. We must re-
main vigilant and prepare for that
time.o

REAUTHORIZATION OF ISTEA

e Mr. FEINGOLD. Mr. President, 1|
come to the floor today to discuss my
vote against the reauthorization of the
Intermodal Surface Transportation Ef-
ficiency Act, also known as ISTEA.

As we all know, the ISTEA bill is
vital to the transportation needs of
each state in the nation. Not only does
the bill affect highway construction,
but it supports mass transit, highway
safety, and many other important pro-
grams.

The original ISTEA bill of 1991 was a
landmark in transportation policy. In
Wisconsin, it was a blighted landmark.
That bill continued Wisconsin’s histor-
ical standing as a state that contrib-
uted more in Federal gas taxes than it
received in return. Unfortunately, this
bill continues this sorry legacy.

With this bill, certain states con-
tinue and make out like bandits when
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we allocate transportation money.
Other states continue to be denied a
fair share. Wisconsin is one of the
states getting an unfair shake.

The senior Senator from Wisconsin
and | worked hard to improve this bill
and get Wisconsin a fair share of Fed-
eral transportation money. We were
successful in getting almost $130 mil-
lion per year more than we received
last year. That is certainly a great win
for Wisconsin, but we must do more.

While greatly increasing the total
dollars coming to Wisconsin, this bill
actually decreases Wisconsin’s share of
Federal transportation money. We get
a smaller piece of a bigger pie. That is
unacceptable. As the House works on
its bill, and the Senate and House work
to reach a compromise, | will continue
to work vigorously to get Wisconsin a
fair shake.

Mr. President, there are other objec-
tionable provisions in this bill as well.
This bill creates more Federal man-
dates. 1 want to speak briefly to the
amendment offered, and passed, by
Senators LAUTENBERG and DEWINE.

I commend their desire to reduce the
incidence of drunk driving and the
tragedies it breeds. | disagree, however,
with their methods. Establishing na-
tional blood alcohol content standards
and blackmailing states into comply-
ing is simply not the method by which
the Federal government should work.
Wisconsin and the other states can
make those decisions for themselves.

I agree that drunk driving must be
eliminated and we must do everything
in our power to increase highway safe-
ty. As a father of four, | shudder at the
thought of any of my children being be-
hind the wheel or a passenger in a car
sharing the road with a drunk driver. |
believe the Wisconsin Department of
Transportation and the state and local
police should be given full authority to
get these thoughtless people off the
roads. Let me repeat, the state and
local authorities should get these driv-
ers off the road, not the Federal gov-
ernment.

Mr. President, under the proposed
sanctions in this amendment, Wiscon-
sin would have to give up almost $14
million in the year 2001 if it does not
pass this Federally mandated law. In
later years, Wisconsin would lose $29
million.

This blood alcohol content issue
raises the fundamental question of the
Federal government’s appropriate role
in policy areas traditionally reserved
to the states. The relationship between
the Federal government and the States
has required a delicate balance since
the founding of this nation. The prac-
tical and legal consequences of the
Constitutional division of state and
Federal powers continue to fuel debate.
Having served in the state legislature
for ten years, | know quite well the
frustrations of state officials at the
sometimes incomprehensible Federal
bureaucracy. This much-debated rela-
tionship is frequently at issue in the
discussion of Federal requirements on
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seatbelts, helmets, speed limits, and,
now drunk driving.

Mr. President, | have opposed certain
legislation mandating Federal trans-
portation standards for the States,
such as requiring a uniform national
speed limit or drinking age, or the
mandatory use of seatbelts and motor-
cycle helmets. | feel most strongly
about that principle when States are,
in effect, ‘‘blackmailed” with the
threat of losing Federal transportation
dollars if they don’t bow to the Federal
will. 1 believe this sort of decision-
making is generally best made at the
state and local level and therefore, op-
pose Federal legislation mandating a
national blood alcohol standard. It is
unfortunate that this important bill
continues to compromise our Federal
system with the BAC amendment and
the ban on open containers.

Mr. President, there are numerous
positive elements to the bill. The tran-
sit program is supported like never be-
fore. Safety programs are given the as-
sistance they deserve. We take a small
ax to some pork-barrel projects, known
as demonstration projects. These
projects disadvantage many states, in-
cluding Wisconsin, because the projects
are funded not on merit, but on which
state is represented at the bargaining
table. As a donor state that has histori-
cally done poorly with demonstration
projects, this is a much-needed boost.

It is my hope that the House corrects
many of the inequities and problems
not addressed in our bill. 1 will con-
tinue to work for a fair national trans-
portation policy that delivers back to
Wisconsin taxpayers more than 90
cents on the dollar. | look forward to
working with our state’s delegation to
get that fair shake and | hope to sup-
port the conference report that comes
back to the Senate.e

TRIBUTE TO GOVERNOR JAMES S.
GILMORE

® Mr. WARNER. Mr. President, on Sat-
urday, January 17, 1998, I had the privi-
lege of joining other members of the
Virginia Congressional delegation in
Richmond for the inauguration of
James S. Gilmore IlIl as the sixty-
eighth Governor of the Commonwealth
of Virginia.

In the weeks prior to his inaugura-
tion, Governor-elect Gilmore criss-
crossed the state and captured the con-
fidence of Virginians who embraced his
initiatives to revamp education and
roll back the car tax. He returned to
the State Capitol to issue this chal-
lenge to every Virginian: ‘“Now we
stand at the end of one century, and
the beginning of another, and—in the
life of man—the end of one millennium
and the beginning of another. Can we
in Virginia, the home of the American
idea of the rights of man—can we set
the course for the future? If we do, we
can make Virginia’s future worthy of
its great past.”

I am convinced, and there should be
no doubt, under Governor Gilmore’s
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stewardship, the future of Virginia is
as bright as ever. On a historic day last
November, Jim Gilmore was over-
whelmingly elected as Governor after
proving to a vast majority of Vir-
ginians that he has the character and
distinct qualities necessary to guide
our state well into the 21st Century. In
his inaugural address, which 1 will
enter into the CONGRESSIONAL RECORD
today, Jim Gilmore remarked, ““l am a
common man with an uncommon
chance to serve the people as Gov-
ernor.” | rise today to pay tribute to
this self-described ‘common man’ as he
embarks on the most important en-
deavor of leading our great Common-
wealth.

Over the years, I’ve had the great op-
portunity and privilege to work with
many Governors of Virginia. | am ex-
tremely pleased with the decision the
citizens of this Commonwealth have
made in choosing Jim Gilmore to steer
Virginia into the next millennium.
Governor Gilmore will, undoubtably,
prove a worthy resident of the Gov-
ernor’s mansion in Richmond and |
look forward to working closely with
my good friend in the coming years.

Mr. President, | ask that Governor
Gilmore’s inaugural address be printed
at the appropriate place in today’s
CONGRESSIONAL RECORD.

The address follows.

INAUGURAL ADDRESS JAMES S. GILMORE, Il1,

JANUARY 17, 1998

Mr. Speaker, Mr. President, Members of
the General Assembly, My Fellow Vir-
ginians,

Virginia’s march into the 21st century be-
gins today. Virginians have energized me
with a contagious spirit and common pur-
pose. We again unite to make history.

It is incumbent upon us to pause and pay
tribute to the great Virginians who nurtured
our unique heritage. We recognize the awe-
some responsibility of our inheritance.

We can focus our vision on the next millen-
nium because of the leadership provided by
Governor Allen. Governor Allen, your leader-
ship and reforms, have, as you said Wednes-
day evening, made this a great time to be a
Virginian. Governor, Virginia thanks you
and your family.

I am humbled to stand in the shadow of
Virginia’s great Governors. It seems appro-
priate that |1 begin my service as Governor
by asking you to join me in prayer for wis-
dom and guidance.

Let us pray.

Almighty father, we thank you for the
many blessings bestowed on us as individ-
uals, families, and Virginians. As we move
into a new millennium, we ask you most of
all . . . to unite us as one Virginia. A Vir-
ginia where no one is left out. A Virginia
where all families will experience renewal in
values and commitment of service to our fel-
low man.

I ask for your guidance in leading the Com-
monwealth of Virginia over the next four
years. We look to you for constant inspira-
tion. May our debates be characterized by ci-
vility, fairness and justice. May we govern
with long term vision.

Help me to be open to the ideas of others
while adhering to the fundamental belief
that your will is done when the people are
free to achieve their hopes and to follow
their faith and their dreams.

With your blessing, we devote ourselves to
the goal of improving the lives of all Vir-
ginians. Amen.
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I have been blessed by parents who in-
stilled in me the values of hard work, hon-
esty, and service. Together, with Roxane, we
have done our best to pass these values onto
our sons, Jay and Ashton. To my family, to
Roxane, to Jay and to Ashton, you give me
continued strength.

I am a son of Virginia. Born here in the
Fan District of Richmond—attended William
Fox Public Elementary School. I went to
Public Schools in Henrico suburbs; | at-
tended a great Public University of this
state; as well as its law school. 1 have
worked in grocery stores, I’ve been a bank
teller, and | have practiced law. | served my
country when it needed me in the U.S. Army.

My home has been Virginia all my life, and
my life has been the same experience of my
fellow Virginians, from all walks of life.
Abraham Lincoln said, “God must love the
common people because he made so many of
them.” Well, God has blessed this common
man with a truly uncommon chance to serve
the people as Governor.

Over the past week, we crisscrossed the
state making this a time for all Virginians.
We celebrated this inauguration in Abingdon
in Western Virginia and in Northern Virginia
with a technology showcase and in Hampton
Roads home of our great Port.

And we have renewed our heritage of free-
dom at Gunston Hall, the home of George
Mason, and Raleigh Tavern in Williamsburg,
where the patriots met, and at Mr. Jeffer-
son’s Rotunda at the University of Virginia;
and at the place of Patrick Henry’s ‘“‘Liberty
or Death’ speech at St. John’s Church here
in Richmond.

It is good to remember on this day these
great Governors—Patrick Henry and Thomas
Jefferson, and their historic leadership of
our state and our nation.

Now we stand at the end of one century,
and the beginning of another and—in the life
of man—the end of one millennium and the
beginning of another. Can we in Virginia, the
home of the American idea of the rights of
man—can we set the course for the future? If
we do, we can make Virginia’s future worthy
of its great past.

We live in a day of great cynicism; which
endangers the American spirit. Let us as Vir-
ginians reaffirm our commitment to live as
a free people—empowered to do what is best
for our families, committed to building a
more perfect democracy where our votes and
voices genuinely affect the course of our pub-
lic affairs—that we not be frozen by our
fears, but enabled to reach for our hopes and
dreams.

Virginians from all walks of life have told
me that they want their government to em-
power them to meet their needs. This should
not be a request any citizen has to make.
But too many citizens feel forgotten and iso-
lated as they pay their income taxes, sales
taxes, utility taxes, meals taxes, gas taxes
and car taxes. Certainly the people re-
sponded to this concern when they voted—
concern that their families were not being
full considered in the halls of government.

Today we live within a political culture
where people are expected to pay and pay
taxes, yet feel detached from the expenditure
of their money. Today some in government
view citizens as nothing more than a source
of revenue—some glory in the growth of gov-
ernment revenue because it means more and
more can be spent, without considering the
impact that taxation has on the lives of peo-
ple.

Let us never allow the complexities of bil-
lion dollar budgets and highly technical new
issues to cloud our minds and prevent us
from remembering that it is the people who
ultimately pay every dollar.

The young woman working the drive-
through window at our local bank should be
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the light casting common sense on our deci-
sions.

The grandmother whose fixed income
doesn’t allow her enough money to buy each
grandchild a Christmas present sheds light
on why we need to give her a tax cut.

The father commuting from Dale City to
Dulles with despair in the little time he
spends with his children is reason enough for
us to make his commute as easy as we can.

Individual Virginians, their daily lives and
problems are a light too often dimmed by the
process of government. Let their lives guide
us to a better Virginia.

Unlike the nation, Virginians have not
been complacent in the face of tax increases.
Through their votes, our citizens delivered a
strong message, not of selfishness, but of an
insistent demand that their ability to make
decisions over their own lives must be just as
important as someone else’s decision to
spend tax money for someone else’s priority.

In the spirit of Patrick Henry, Virginians
are saying we don’t work for the purpose of
funding government. We work to provide for
ourselves and our family. We have the right
to decide how we spend our own money.

Virginians are generous people, and over
the next two years, 40 billions of dollars of
the people’s money will be spent for public
purposes, and most often the spending is
needed to lift up the quality of life for all
Virginians—but the spending goals of the in-
fluential must not overbear the capacity of
everyday Virginians to lift themselves up to
independent lives. Who speaks for these Vir-
ginians? The Governor of all the people
must—and | will!

Since the first Virginians settled at James-
town, Virginia has been a shining example of
the right way to govern. To be that beacon
for our nation and the world is our aspira-
tion and our fate. | believe at the end of this
century and the beginning of another, his-
tory looks to us again. As with every genera-
tion we are challenged to prove that govern-
ment can be the servant of the people and
not their master.

Let there be no doubt, | am here because
working Virginians embraced this very mes-
sage. They delivered a clear mandate. Now
we must deliver on our promise to the peo-

le.

P The ‘““No Car Tax’ pledge grew from the
understanding that working families would
no longer allow themselves to be left out
while watching government prosper.

We have a moral obligation to help fami-
lies by eliminating this harsh tax on the mo-
bility of people in a modern mobile world. |
do not care how they spend their tax savings.
It’s not government’s business how private
citizens spend their earnings. My desire is to
give them the opportunity to make that de-
cision.

My determination to make government
work for the people is just as intense as my
determination to provide tax relief.

As we improve government services, | will
have the honor and privilege of working with
one of Virginia’s most valuable assets. Our
state employees need to know that they
march by my side as we lead Virginia into
the next century.

State employees must have the resources
to perform their job. Experience in managing
public servants has taught me many lessons.
I know productivity requires an atmosphere
of high morale. Ours is a united mission.

We have an ambitious agenda. On Monday
night, | will outline that agenda before the
Joint Session of the General Assembly. How-
ever, some key items deserve mention today.

Welfare reform is working. We will fully
implement these reforms. | will veto legisla-
tion to weaken current reform in any way,
shape or form.

Violent crime continues to decline but we
will not stop strengthening criminal laws
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and punishment until it can be declared that
the war has been won. Our administration
commits to protect natural resources, build
a better transportation system, and serve
Virginians who use state health and long
term care services.

I am passionate in my love for Virginia.
With this passion, | will recruit new jobs to
Virginia to give new opportunities for our
young people, and to improve their quality
of life.

We have exciting plans to bolster our grow-
ing information technology industries. The
economic return these efforts generate will
benefit every single Virginian. Virginia is
the Information Technology state!

Education requires urgent attention.

I have yet to meet the first public official
who is not sincere in support for public edu-
cation. Virginians are united in support for
public education. With all of us seeking the
same goal, we can certainly do more for the
children of Virginia.

My vision is to demand no less than excel-
lence from our public schools.

No goal could be more noble as we advance
into the 21st Century than making Virginia’s
system of public education, from Kinder-
garten to post graduate, the very best.

Virginians gave us their strong endorse-
ment to move forward on two fronts that
will have significant impact as we strive for
excellence in education. Voters told us to
implement the Standards of Learning and
hire 4,000 additional teachers. We are well
prepared to move forward.

While raising expectations for Virginia’s
public schools, more teachers must be hired.
No student should be shortchanged in the in-
struction required to master the Standards
of Learning.

Crowded classrooms test the limits of even
our best teachers. We are going to reduce
class size!

While higher education has become the
topic of healthy public debate, global leaders
recognize Virginia as home to some of the
world’s best colleges and universities.

Higher education faces new challenges in
the 21st Century because Virginia lacks a
formal policy or direction on higher edu-
cation. We need to chart our course for the
future and give direction to our Colleges and
Universities. A Blue Ribbon Commission on
Higher Education in Virginia will help us
chart that course. I am going to sign an Ex-
ecutive Order creating such a commission
right now!

Let us advance into the 21st Century
united, leaving behind the 20th Century bar-
rier of regionalism.

The success of Northern Virginia depends
on the success of Southwest Virginia.

The prosperity of Hampton Roads depends
on the prosperity of Southside.

The standard of living in Central Virginia
depends on the standard of living in the
Shenandoah Valley.

We are one Virginia. Let us forever be
united in common purpose.

At every juncture in time, issues come and
go. We must be ever mindful of our obliga-
tion to lead, fully focused on our vision for
the 21st century.

Governors and legislators are citizens tem-
porarily given power to perform the awesome
requirements of self Government. Governors
make mistakes and so will I, but be sure no
mistake will be of intentional origin.

Democracy is a fragile institution. I am in-
tent on strengthening that institution, so
when it passes to Virginia’s next Governor,
it will be a little less fragile.

Let no person underestimate our commit-
ment to the vision of a prosperous Virginia
filled with strong families and optimism. We
march united as one Virginia into the 21st
Century. We go forward with the idealism
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that people can define and control their own
lives, and live independent lives which is the
essence of free men and women.

As we go forth, into this new century and
millennium—we can have courage and con-
fidence that we can fulfill our hopes and dash
our fears, and we can control change, and
make it our servant and that the ideals and
lessons of our great past can light the way
for the future in an even greater Virginia.

May God bless the Commonwealth of Vir-
ginia and the United States of America.e

INCONGRESS

® Mr. CLELAND. Mr. President, |
would like to call my colleagues’ at-
tention to an article which appeared in
the Washington Post on January 27,
1998 entitled ““Web Venture Links
Lobbies, Legislation.” The article dis-
cusses INCONGRESS
(www.incongress.com), an exciting new
Web site that promises to open up our
legislative process and make it possible
for our constituents to have access to
the same documents that we receive
from lobbyists.

INCONGRESS enables interest
groups that lobby the Congress to put
their policy statements and press re-
leases—on issues and legislation before
the Congress—on one single Web site in
an organized and targeted manner.
This information is maintained in the
INCONGRESS data base so that it can
be retrieved at any time by our staffs
or any other user of the site, including
our constituents.

Personal subscriptions to
INCONGRESS are free for Members of
Congress and their staffs, as well as for
all other government employees, the
media and members of the general pub-
lic. The INCONGRESS Web site is sup-
ported entirely by the private sector
lobbyists who pay an annual fee to
transmit their data from personal com-
puters in their offices right into the
site.

INCONGRESS enables all of us, both
here in Washington as well as our con-
stituents back home, to see the posi-
tion papers of lobbyists and interest
groups at the same time. The informa-
tion is retrievable seven days a week,
24 hours a day to any subscriber. This
is a major step toward our goal of mak-
ing the legislative process a more open
and informed one.

My reasons for calling this matter to
the attention of my colleagues are two-
fold. First, INCONGRESS promises to
make a great contribution in our ac-
cess to information and differing view-
points of pending legislation. It will
enable all of us to see the same infor-
mation at the same time—assuming
the interest groups use it, and as the
article mentions, several of them have
apparently already begun to do so.

Secondly, | am proud to point out to
my colleagues something which the
Washington Post article did not men-
tion. The INCONGRESS Web site was
designed and constructed in my home
state of Georgia by IBM Interactive
Media in Atlanta. As many of you
know, IBM is quickly emerging as the
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leader in electronic business—or e-
business as some refer to it—and I am
proud that the men and women at IBM
Interactive Media in Atlanta are play-
ing such a major role in this effort.

In addition, | want to observe that
two great Georgia companies, AFLAC,
Inc. of Columbus and Bell South of At-
lanta, were among the first companies
to sign up as INCONGRESS Advocates
and agree to put their public policy po-
sitions on this Web site for all to see.
I commend both of these fine compa-
nies for being good corporate citizens
and for setting an example which I
hope all interest groups—including cor-
porations, trade associations, and
unions—will soon follow.

The text of the article follows:

[From the Washington Post, Jan. 27, 1998]

WEB VENTURE LINKS LOBBIES, LEGISLATION
(By Bill McAllister)

Some of Washington’s biggest lobbyists are
betting that the future of lobbying may lie
on the Internet. They have invested in
InCongress, a new Web site that its creators
say may presage the electronic way to lobby-
ing Capitol Hill.

The new site www.incongress.com has been
under development for two years, but it will
be getting its first full-scale test this week
as Congress reconvenes. The site brings to-
gether the texts of proposed legislation and
the policy positions that various interests
have issued on the proposals, as well as links
to congressional and governmental sites.

Although Congress and other groups have
their own Web sites with some of the same
information, InCongress developers say their
operation is the only one that brings all the
information together at a single site.

““Congress couldn’t have created this site
and turned it over to Gucci Gulch lobbyists,”
said developer DeLancy W. Davis, a vice
president of the lobby shop Jolly/Rissler Inc.
Davis and lobbyist Thomas R. Jolly, who
started InCongress as a separate venture
from Jolly/Rissler, said they have gotten a
highly favorable response from hundreds of
congressional aides who want a quick way to
tell the boss where all the players stand on
legislation.

A number of other online information serv-
ices provide updated copies of pending legis-
lation, and other groups are attempting to
cash in on the move toward feeding Washing-
ton’s booming special interest business elec-
tronically.

Jolly and Davis’s InForum Group, which
owns the site, already has signed up several
interest groups eager to post their policy pa-
pers on the site and pay the reduced intro-
ductory fee of $6,000 to be among
InCongress’s charter ‘‘advocates.” Those
charter advocates include lobbyists and
other officials from Arco, AFLAC,
BellSouth, IBM Corp., the Interstate Natural
Gas Association, the Mortgage Bankers As-
sociation, the Career Colleges Association
and the Reinsurance Association.

But perhaps as impressive as the first cli-
ents are the lobbyists who are financially
backing the venture: William H. Cable,
chairman of Timmons & Co.; Nicholas E.
Calio of O’Brien Calio; Thomas J. Corcoran
of O’Connor and Hannan; Patricia F. Rissler,
president of Jolly/Rissler Inc.; Thomas M.
Ryan of Oldaker, Ryan, Philips & Utrecht;
and Craig G. Veith, managing director of
American Strategies.

The public can get free access to the site
by filling out a sign-up form, but lobbyists
who wish to post their position papers have
to pay. Jolly and Davis are betting that

March 16, 1998

there are enough of them to make their site
profitable, although perhaps not in the first

year.
The site is run by a contractor based in
Schaumburg, Ill. InCongress’s meat and po-

tatoes, such as new legislation, is pulled
down from government-operated sites. Lob-
byists can post their views using a simple
transfer mechanism.

“It’s a great way to level the playing
field,”” said Jolly, previously an aide to
former Rep. Bill Ford (D-Mich.), who pre-
dicts the site could have strong appeal to
small groups who often feel undermanned on
Capitol Hill.

The online venture, along with others, is
another step toward moving many aspects of
lobbying and government onto the Internet
to meet the changing nature of the process
of government, Jolly and Davis said.

“Our profession is fundamentally chang-
ing. We’re moving toward a much more anti-
septic, more fact-based type of lobbying,”
Davis said. ““The days of going to a chairman
and cutting a deal are over.”” ®

TRIBUTE TO THE CAMP FIRE BOYS
AND GIRLS OF AMERICA

® Mr. GRAMS. Mr. President, | rise
today to pay tribute to the Camp Fire
Boys and Girls of America on the occa-
sion of the 88th anniversary of its
founding in March 1910.

The Camp Fire Girls, now the Camp
Fire Boys and Girls since being incor-
porated in 1978 to include boys’ pro-
grams, was started in 1910 by Dr. and
Mrs. Luther Halsey Gulick of Sebago,
Maine. The Gulicks founded this non-
profit organization to encourage girls
to reach beyond traditional limita-
tions. Across the country, Camp Fire
was integral in developing America’s
view of children as an investment in
the future of our nation. Within two
short years, the new organization of
Camp Fire Girls, Inc. was organized in
42 states, one of which was my home
state of Minnesota.

Camp Fire clubs grew quickly in Min-
nesota, making headlines when girls
marched off to camp at Square Lake
near Stillwater. With groups consisting
primarily of high school and university
students, nearly 400 girls were involved
in Minneapolis Camp Fire. A 1912 arti-
cle in the Ladies Home Journal in-
spired a group of girls from St. Paul to
start their own chapter. Dr. F.S. Cone,
pastor of the St. Anthony Park Meth-
odist Church, agreed to sponsor this
group of eight girls and their 21-year-
old leader.

Currently serving approximately
670,000 participants annually, 45 per-
cent of whom are male, Camp Fire
Boys and Girls is organized in 42 states
and the District of Columbia. In 1997,
the Minnesota Lakes Council alone
served 10,865 youth, aiming to provide
them with the necessary tools to live
their lives productively in an ever-
changing environment.

The Camp Fire Boys and Girls is cen-
tered on three concepts: Work, Health
and Love (WOHELO). The organiza-
tion’s objective is to provide opportuni-
ties for youth to realize their potential
as caring, responsible and self-directed
individuals. This objective is achieved
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by providing three main categories of
youth development programs: club pro-
grams, outdoor programs and Self Reli-
ance programs. Through these efforts,
the Camp Fire Boys and Girls offer a
variety of courses to provide youth
with an opportunity to build their self-
esteem, develop leadership skills, prac-
tice cooperation and conflict resolu-
tion skills and provide service to their
community.

None of this would be possible were it
not for the adult volunteers who are
the foundation of the Camp Fire Boys
and Girls. Currently there are more
than 571 men and women in Minnesota
who, in the spirit of Dr. and Mrs.
Gulick, invest their time and talents to
ensure that our youth are prepared for
the challenges of tomorrow. Adult vol-
unteers touch the lives of young people
by serving as excellent role models and
teachers, as well as caring friends.

Mr. President, for 88 years the Camp
Fire Boys and Girls of America has
been teaching our youth the skills they
need to become effective leaders and
responsible citizens. This 1is truly
grounds for celebration.e

10TH MOUNTAIN DIVISION

e MR. MOYNIHAN. Mr. President, |
rise today to pay tribute to some very
special members of our armed forces—
the men and women of the 10th Moun-
tain Division at Fort Drum, New York.
Earlier this year, New York was hit
with the worst ice storm in its history.
Six counties in the North Country, in-
cluding Jefferson County where Fort
Drum is located, were devastated by
this storm, which also caused tremen-
dous damage in Northern New England
and Southern Quebec.

Nine individuals lost their lives as a
result of the storm which knocked out
power to over 150,000 customers in New
York alone. Some of these people were
without power for over a month. The
ice was so thick that not only were
thousands of utility poles destroyed,
but huge transformer towers were
crushed under the tremendous weight.
The loss of power was especially dif-
ficult for area dairy farmers, who could
not milk their cows for several days.

As devastating as the storm was, it
would have been much worse had it not
been for the tremendous relief efforts
of the thousands of New Yorkers who
helped respond to this disaster. The
State Emergency Management Office,
the Federal Emergency Management
Agency, the National Guard, the Red
Cross, the volunteer firefighters from
across the state, and countless other
federal, state, and local government
personnel and private individuals all
chipped in to help the North Country
respond.

One of the greatest contributions to
this effort came from the people of
Fort Drum. Army personnel not only
made sure that everyone on the base
was safe, they went out into the com-
munity to help the City of Watertown
and Jefferson County respond. Fort
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Drum was also the central distribution
point for supplies coming in from out-
side the region. I want to commend the
Commanding General of the 10th Moun-
tain Division, Major General Lawson
MacGruder, for the fine work he and
his troops did during the disaster.

General MacGruder, | salute and
thank you for your efforts.e

CONGRATULATIONS TO LARRY
DOBY ON HIS INTRODUCTION TO
THE BASEBALL HALL OF FAME

® Mr. LAUTENBERG. Mr. President, |
have risen on a few occasions before to
pay tribute to a good friend and a man
I much admire, Larry Doby. And | have
excellent cause to do so again. Just
last Tuesday, Larry Doby was elected
to the Baseball Hall of Fame, not only
for being a great baseball player, but
also for being a person of outstanding
character and drive.

On July 5, 1947, Larry Doby became
the first African-American to play in
the American League with the Cleve-
land Indians, only 11 weeks after the
famed Jackie Robinson stepped onto
the major league diamond with the
Brooklyn Dodgers. Because Robinson
was the first African American to play
professional baseball, Larry has often
been overlooked as a deserving player
of Hall of Fame status. But he is wor-
thy of that distinction beyond the
shadow of a doubt.

I knew Larry when we were both stu-
dents at Eastside High School in
Paterson, N.J. He had already as-
tounded all his observers by his excep-
tional skill in four sports—baseball,
basketball, football and track. We
would watch with envy and amazement
as he won prize after prize in any of the
sports in which he competed. All who
knew him believed he would be success-
ful. 1 was not surprised when he went
to the Indians, only disappointed that
it didn’t happen sooner. He had to wait
his turn, but then played with elegance
and class. He waited his turn to enter
the Hall of Fame, which he also did
with same elegance and class.

Mr. President, Larry Doby did more
than play a good game of baseball in
the major leagues. Larry swung at rac-
ism with every crack of his bat, open-
ing the doors of opportunity to future
generations of Americans.

Larry weathered the racist insults
and vicious invectives hurled at him
both on and off the playing field as
Jackie Robinson did. While traveling,
he stayed alone in dingy hotels only for
blacks, while the rest of his team
stayed together across town. The color
barrier had been broken when Larry
started playing, but the blockades of
prejudice in people’s minds against
blacks still stand.

Mr. President, each of us takes a
great measure of satisfaction that
Larry Doby, this great athlete and su-
perb human being, survived all of the
obstacles put in his way to be recog-
nized as the champion that he is. In
honor of Larry Doby and his election
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to the Baseball Hall of Fame, | would
like to share some recent commentary
on this milestone with my colleagues. |
ask that the text of the articles be
printed in the RECORD.

The articles follow:

[From the Star Ledger, Mar. 4, 1998]
HALL SELECTION CAPS DOBY’S HARD JOURNEY
(By Jerry lzenberg)

It was the punctuation mark that finally
ended baseball’s most shameful unfinished
business.

Yesterday, down in Tampa, the Major
League Baseball Veterans Committee voted
Larry Doby into the Hall of Fame.

Fifty-one years after he integrated the
American League by following an agonizing
trail that left him alone and friendless
through 90-mph beanball nights and lonely
and segregated through separate and unequal
days, baseball formally acknowledged the
role Doby played in bringing its mores into
the 20th century.

Along with Doby, the committee chose Lee
MacPhail, former American League presi-
dent; ““‘Bullet”” Joe Rogan, a Negro Leagues
pitcher, and George Davis, a turn-of-the-cen-
tury shortstop.

When a friend called Doby with the news
out in California, where he was visiting
former Dodgers pitcher Don Newcombe, he
spoke, as you might expect, about his wife,
Helen, and the bond they share that helped
him endure what no man should have had to
endure simply because he wanted to play
professional baseball.

He spoke about his grandmother, Augusta,
and his mother, Etta, and the quiet dignity
they projected to him, starting through his
early years in South Carolina and Paterson,
and the way that dignity carried him on a
journey through baseball’s version of Hell.

And then he paused, because deep within
the back roads of his mind there was yet an-
other memory—one of people he never met
and whose names he never knew but whose
emotions were joined at the heart with the
pain he felt as he ran his initiation miles in
the kind of spiked shoes nobody else will
ever have to fill.

They shaped his life and he promised he
would never forget them.

He didn’t.

Not after his bat helped win a World Series
for Cleveland in 1948 . . . not after he won
two American League home run titles . . .
not when he couldn’t get a job in baseball

. not later when he wound up as a man-
ager.

Not then.

And not yesterday, when the Hall of Fame
doors finally swung open for him.

Not ever.

In his mind’s eye he still sees them—an
ocean of black faces in the left-field and cen-
ter-field seats in St. Louis and Washington,
bracketed by the grandstand and the box
seats where they were not allowed and by
faces that were always whiter than the base-
ball. And when he thinks of them, he can
still hear the echoes of the Niagara roars
they triggered that grew in a steady cre-
scendo that seemed to say:

““We are here. You can seat us in the out-
field and make us come in through the back
door but we are not going to go away. Swing
that bat, Larry, and remind them that this is
our game, too, and we have come to claim a

piece of it.”
“l1 always hit well in those parks,”” Doby
said. “‘l could see them out there in the Jim

Crow seats. | felt like a high school quarter-
back with 5,000 cheerleaders of his own. |
knew who was making the noise and | knew
where it was coming from. And they made
some noise. When | hit a home run, it was
deafening.
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““Most of them had never been in a major-
league ballpark before except maybe for an
occasional Negro Leagues game. They
weren’t comfortable. They were nervous and
some of them couldn’t afford it. But | knew
why they came and | knew what they want-
ed. Part of this honor today belongs to
them.”

They needed each other. They leaned on
Doby with the same intensity that a camel
driver leans on the map that will point the
way to the next oasis. He, in turn, leaned on
them for strength in ballparks in towns like
Boston and St. Louis and Washington and

. . well, no place was easy.

From the very beginning, he was virtually
alone . . . alone the day that Lou Boudreau,
the Indians manager who didn’t want him,
introduced him to a roster that felt the same
way and, with three exceptions, wouldn’t
even shake his hand . . . alone that first day
when he went out to warm up and nobody
would throw him the ball until Joe Gordon,
a class act, waled over and said, ‘“‘Are you
gonna pose or throw with me?”’

“l feel relieved,” he said over the phone
yesterday, ‘‘that this is off my shoulders. |
never really thought it would happen all
these years, but then the last two or three,
people started talking about it and | got to
thinking about it. And now that it’s hap-
pened, I thank God that | could make it
through all those years without losing my
self control, or who knows if Mr. Veeck (Bill,
the Indians’ owner) would have been allowed
to hire other African-Americans?”’

Bear in mind the way it was when Doby be-
came the first African-American in the
American League in 1947. That same year,
Tom Yawkey, the owner of the Red Sox, had
said, ““Anyone who says | won’t hire blacks is
a liar. 1 have about 100 working on my farm
down south.”

Now, at 73, Doby would be less than human
if he did not remember the worst of it as if
it were vyesterday the Philadelphia
shortstop who spit tobacco juice in his face

the knockdown pitches that were
thrown behind him . . . the red-necked chain
of segregated spring-training towns . . . the
barrage of beer bottles aimed at the back of
his head from the outfield seats in Tex-
arkana . . . the exhibition game crowd that
drowned out the announcer with its boos and
curses down in Houston and the roar that
shot back from the Jim Crow seats when
Doby hit the longest homer in the history of
the park . . . the times he put on his uniform
in all-black boarding houses because he was
forbidden to use the dressing rooms in Wash-
ington and St. Louis and the times, wearing
that same Cleveland Indians uniform he had
to enter the stadiums through a back door.

Small wonder there came a time when a
heckler’s comments about Doby’s wife were
so vicious and so salacious that Larry, who
was in the on-deck circle, dropped his bat
and headed into the stands.

“l1 would have been gone except for Bill
McKechnie (a coach, who wrestled him to the
ground),” he said. ‘“He was one of the guys
who cared him and Gordon and Jim
Hegan. And Mr. Veeck, who | believe did
something courageous for America.

““l remember something else.

“After the World Series game against Bos-
ton that | had won with a home run, Steve
Gromek (the winning pitcher) and | were
photographed embracing. That picture made
all the papers . . . a white man and a black
man sharing a triumph.

“I believe America needed that picture and
I’m proud I could help give it to them.”

[From the Trenton Times, Mar. 5, 1998]
HONORING LARRY DOBY

The first person to achieve something

great gets the fame. The second person to do
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it often is forgotten. Who was the second
pilot to fly the Atlantic solo? The second
athlete to run a sub-four-minute mile? The
second surgeon to perform a successful heart
transplant? Though they faced many of the
same physical and psychological obstacles as
their predecessors, their names are far less
familiar.

One such ‘“‘second” broke through this veil
of obscurity this week. Larry Doby of
Paterson, N.J., the second black man to play
major league baseball in modern times, was
voted into the Hall of Fame at Cooperstown,
and no one deserved the honor more. Three
months after Jackie Robinson took the field
with the Brooklyn Dodgers to integrate the
National League, Doby was hired by the
Cleveland Indian’s Bill Veeck to be the first
of his race in the American League. Doby
suffered the same kind of appalling treat-
ment as the far more famous Robinson—
beanball pitches at the plate and brutal tags
on the basepaths from opponents, the silent
treatment or worse from teammates, boos
and insults from fans, segregated accom-
modations on the road—and he endured it
with the same Kkind of quiet dignity and out-
standing on-field performance that distin-
guished Robinson’s career. These unbeliev-
ably courageous and self-disciplined men did
much to change American attitudes and pave
the way for the civil rights revolution of the
1960s.

Doby’s baseball skills were impressive. His
bat helped Cleveland win the 1948 World Se-
ries, he collected two league home run cham-
pionships and an RBI title, and he made the
all-star team seven times. But it was as a
pioneer that his place in the history of base-
ball, and of American society, is permanent.
[From the Asbury Park Press, March 5, 1998]

DESERVING HALL-OF-FAMER—NEW JERSEY’S

LARRY DOBY EARNED THE HONOR

New Jersey’s Larry Doby, the second black
man to play Major League Baseball, has al-
ways said Jackie Robinson deserves most of
the attention for breaking the color barrier
in 1947. Yet Doby, the first of his race to play
in the American League, faced the same dan-
gers, the same insults and the same perva-
sive discrimination when he began playing
for the Cleveland Indians 11 weeks after Rob-
inson’s National League debut.

One Tuesday, Doby received some long
overdue recognition, joining Robinson as a
member of baseball’s Hall of Fame. Doby
helped Cleveland win pennants in 1948 and
’54. He led the American League in home
runs twice, with eight consecutive seasons of
20 or more. He was a six-time all-star.

Now 73 and battling cancer, Doby lives in
Montclair, where he has made his home since
his retirement as a player. But he grew up in
Paterson, where he starred at Paterson High.
In his honor, the Paterson Museum will keep
an exhibit, “Larry Doby, Silk City Slugger:
First in the American League’ open through
Oct. 31. Last week, Congress approved a bill
to name a post office in Paterson for Doby.

At the Statehouse ceremony in his honor
last year, Doby noted that baseball has “‘a
ways to go” to eliminate all vestiges of rac-
ism, but that in 1947, the game showed Amer-
ica that people of different races ‘‘could get
together and be successful.”

Because he had to play in a different
league with different cities and different
players, Doby faced obstacles equal to those
of Robinson. He did so with equal dignity
and professionalism. It is fitting that he,
like Robinson, has been recognized as one of
the truly remarkable men who have played
the game.

[From the Bergen Record, Mar. 6, 1998]
A BASEBALL PIONEER

Larry Doby’s baseball statistics only tell
half of his story.
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Mr. Doby, elected into the Baseball Hall of
Fame on Tuesday by its Veterans Commit-
tee, will be remembered by some as The Sec-
ond. He became the second black player in
the major leagues when he signed with the
Cleveland Indians in 1947 and its second
black manager when he took over the White
Sox in the 1970’s.

But Mr. Doby—who grew up in Paterson
and starred in four sports at Eastside High
School—was as much of a pioneer as Jackie
Robinson, who made it to the big leagues 11
weeks before him.

Both endured hatred and scorn from fans,
teammates, and coaches. They were allowed
to shine on the field, but couldn’t socalize
with their teammates and were forced to
stay in separate hotels on the road.

Despite those obstacles, Mr. Doby was a
seven-time All-Star and won two American
League home run titles. During his career
with the Indians, White Sox, and Detroit Ti-
gers, Mr. Doby had a career batting average
of .283, knocked in 960 runs, and hit 253 home
runs.

And he had some firsts of his own, includ-
ing being the first black to play in and to hit
a home run in the World Series. His election
to the Hall of Fame was long overdue.

More important, by holding his head high
and refusing to let racism stop him, Mr.
Doby inspired millions and helped open the
doors for other black players.

[From the New Jersey Herald and News, Mar.
6, 1998]
LARRY DOBY A HALL OF FAMER

Larry Doby, the former Paterson Eastside
High School baseball star, should have been
elected to the Hall of Fame years ago. But,
characteristically, after years of patient
waiting, Mr. Doby expressed only joy and ex-
citement earlier in the week when he was fi-
nally selected for the honor he certainly
earned.

In 1947, Mr. Doby became the second black
to play in the Major Leagues and the first to
play in the American League. Mr. Doby, 73,
appeared in seven consecutive All-Star
games with the Cleveland Indians, became
the first black to compete on a World Series
championship team, and twice led his league
in home runs.

He was a pioneer, breaking the American
League color barrier 11 weeks after Jackie
Robinson played his first game for the
Brooklyn Dodgers in the National League.

Mr. Doby persevered in a racist environ-
ment and he paved the way for other blacks
to follow in his footsteps. He was a leader in
fighting prejudice, although that meant he
was often alone and friendless in his pursuit
of equality.

Over the years, both Mr. Doby and Mr.
Robinson have talked about the indignities,
other players spitting in their faces and
being told not to respond.

It is coincidental but fitting that Mr. Doby
is being honored by a display in the Paterson
Museum.

Mr. Doby did not need the Hall of Fame
honor to validate either his life or career.
However, he fought for this place in sports
history, and he has now been formally recog-
nized by the 13-member Veterans Committee
for his vast contribution to both baseball
and civil rights.e

ORDER FOR BILL TO BE
PRINTED—S. 1173

Mr. ROTH. Mr. President, | ask unan-
imous consent that S. 1173, the ISTEA
bill, be printed, as amended by the Sen-
ate on March 12, 1998; and | further ask
unanimous consent that the text of the
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committee substitute, as amended and
modified, be printed in the Congres-
sional RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The text of the Committee sub-
stitute, as amended, as modified, reads
as follows:

S. 1173

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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SEC. 2. DEFINITION.

In this Act, the term “‘Secretary’ means the
Secretary of Transportation.

TITLE I—SURFACE TRANSPORTATION
SEC. 1001. SHORT TITLE.

This title may be cited as the *“‘Surface Trans-
portation Act of 1998”".

Subtitle A—General Provisions
SEC. 1101. AUTHORIZATIONS.

(a) IN GENERAL.—For the purpose of carrying
out title 23, United States Code, the following
sums shall be available from the Highway Trust
Fund (other than the Mass Transit Account):

(1) INTERSTATE AND NATIONAL HIGHWAY SYS-
TEM PROGRAM.—For the Interstate and National
Highway System program under section 103 of
that title $11,977,000,000 for fiscal year 1998,

$11,949,000,000 for fiscal year 1999,
$11,922,000,000 for fiscal year 2000,
$11,950,000,000 for fiscal year 2001,
$12,242,000,000 for fiscal year 2002, and

$12,659,000,000 for fiscal year 2003, of which—

(A) $4,600,000,000 for fiscal year 1998,
$4,609,000,000 for fiscal year 1999, $4,637,000,000
for fiscal year 2000, $4,674,000,000 for fiscal year
2001, $4,773,000,000 for fiscal year 2002, and
$4,918,000,000 for fiscal year 2003 shall be avail-
able for the Interstate maintenance component;
and
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(B) $1,400,000,000 for fiscal year 1998,
$1,403,000,000 for fiscal year 1999, $1,411,000,000
for fiscal year 2000, $1,423,000,000 for fiscal year
2001, $1,453,000,000 for fiscal year 2002, and
$1,497,000,000 for fiscal year 2003 shall be avail-
able for the Interstate bridge component.

(2) SURFACE TRANSPORTATION PROGRAM.—For
the surface transportation program under sec-
tion 133 of that title $7,000,000,000 for fiscal year
1998, $7,014,000,000 for fiscal year 1999,
$7,056,000,000 for fiscal year 2000, $7,113,000,000
for fiscal year 2001, $7,263,000,000 for fiscal year
2002, and $7,484,000,000 for fiscal year 2003.

(3) CONGESTION MITIGATION AND AIR QUALITY
IMPROVEMENT PROGRAM.—For the congestion
mitigation and air quality improvement program
under section 149 of that title $1,150,000,000 for
fiscal year 1998, $1,152,000,000 for fiscal year
1999, $1,159,000,000 for fiscal year 2000,
$1,169,000,000 for fiscal year 2001, $1,193,000,000
for fiscal year 2002, and $1,230,000,000 for fiscal
year 2003.

(4) FEDERAL LANDS HIGHWAYS PROGRAM.—

(A) INDIAN RESERVATION ROADS.—For Indian
reservation roads under section 204 of that title
$200,000,000 for each of fiscal years 1998 through
2003.

(B) PARKWAYS AND PARK ROADS.—For park-
ways and park roads under section 204 of that
title $90,000,000 for each of fiscal years 1998
through 2003.

(C) PUBLIC LANDS HIGHWAYS.—For public
lands highways under section 204 of that title
$172,000,000 for each of fiscal years 1998 through
2003.

(b) REDUCTION FOR AMOUNTS MADE AVAIL-
ABLE FOR FISCAL YEAR 1998 UNDER SURFACE
TRANSPORTATION EXTENSION ACT OF 1997.—Not-
withstanding any other provision of this Act,
the Secretary shall reduce the amounts made
available under this section, other provisions of
this Act, and the amendments made by this Act
for fiscal year 1998 by the amounts made avail-
able under the Surface Transportation Exten-
sion Act of 1997 (Public Law 105-130) in the fol-
lowing manner:

(1) INTERSTATE MAINTENANCE.—

(A) REDUCTION.—The amount made available
to each State under the Interstate maintenance
component of the Interstate and National High-
way System program under section 104(b)(1)(A)
of title 23, United States Code, shall be reduced
by the amount made available to the State
under section 2 of the Surface Transportation
Extension Act of 1997 (23 U.S.C. 104 note; 111
Stat. 2552) (and the amendments made by that
Act) (collectively referred to in this subsection
as ““STEA”’) for the Interstate maintenance pro-

gram.
(B) INSUFFICIENT INTERSTATE MAINTENANCE
FUNDS.—If—

(i) the amount made available to the State
under section 2 of STEA for the Interstate main-
tenance program; exceeds

(ii) the amount made available to the State
under the Interstate maintenance component
under section 104(b)(1)(A) of title 23, United
States Code;
then, after the reduction required by subpara-
graph (A) is made, the amount made available
to the State under the Interstate bridge and
other National Highway System components of
the Interstate and National Highway System
program under subparagraphs (B) and (C) of
section 104(b)(1) of that title shall be reduced by
the amount of the excess.

(2) BRIDGES.—The amount made available to
each State under the Interstate bridge and other
National Highway System components of the
Interstate and National Highway System pro-
gram under subparagraphs (B) and (C) of sec-
tion 104(b)(1) of title 23, United States Code,
shall be reduced by the amount made available
to the State under section 2 of STEA for the
bridge program.

(3) NATIONAL HIGHWAY SYSTEM.—The amount
made available to each State under the Inter-
state bridge and other National Highway System
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components of the Interstate and National
Highway System program under subparagraphs
(B) and (C) of section 104(b)(1) of title 23,
United States Code, shall be reduced by the
amount made available to the State under sec-
tion 2 of STEA for the National Highway Sys-
tem.

(4) CONGESTION MITIGATION AND AIR QUALITY
IMPROVEMENT PROGRAM.—The amount made
available to each State for the congestion miti-
gation and air quality improvement program
under section 104(b)(2) of title 23, United States
Code, shall be reduced by the amount made
available to the State under section 2 of STEA
for the congestion mitigation and air quality im-
provement program.

(5) METROPOLITAN PLANNING.—The amount
made available to each State for metropolitan
planning under section 104(f) of title 23, United
States Code, shall be reduced by the amount
made available to the State under section 5 of
STEA for metropolitan planning.

(6) SURFACE TRANSPORTATION PROGRAM.—

(A) SAFETY PROGRAMS.—

(i) REDUCTION.—The amount set aside for
safety programs from the amount made avail-
able to each State for the surface transportation
program under section 104(b)(3) of title 23,
United States Code, shall be reduced by the
amount set aside for safety programs from the
amount made available to the State under sec-
tion 2 of STEA for the surface transportation
program, minimum allocation, Interstate reim-
bursement, the donor State bonus, hold harm-
less, and 90 percent of payments adjustments.

(ii) INSUFFICIENT SAFETY PROGRAM FUNDS.—
1f—

(1) the amount set aside for safety programs
from the amount made available to the State
under section 2 of STEA for the surface trans-
portation program, minimum allocation, Inter-
state reimbursement, the donor State bonus,
hold harmless, and 90 percent of payments ad-
justments; exceeds

(11) the amount set aside for safety programs
from the amount made available to the State for
the surface transportation program under sec-
tion 104(b)(3) of title 23, United States Code;
then, after the reduction required by clause (i)
is made, the amount made available to the State
for the surface transportation program under
section 104(b)(3), other than the amounts set
aside or suballocated under section 133(d) or 505
of that title, shall be reduced by the amount of
the excess.

(B) TRANSPORTATION ENHANCEMENT ACTIVI-
TIES.—

(i) REDUCTION.—The amount set aside for
transportation enhancement activities from the
amount made available to each State for the
surface transportation program under section
104(b)(3) of title 23, United States Code, shall be
reduced by the amount set aside for transpor-
tation enhancement activities from the amount
made available to the State under section 2 of
STEA for the surface transportation program,
minimum allocation, Interstate reimbursement,
the donor State bonus, hold harmless, and 90
percent of payments adjustments.

(ii) INSUFFICIENT TRANSPORTATION ENHANCE-
MENT FUNDS.—If—

(1) the amount set aside for transportation en-
hancement activities from the amount made
available to the State under section 2 of STEA
for the surface transportation program, mini-
mum allocation, Interstate reimbursement, the
donor State bonus, hold harmless, and 90 per-
cent of payments adjustments; exceeds

(I1) the amount set aside for transportation
enhancement activities from the amount made
available to the State for the surface transpor-
tation program under section 104(b)(3) of title
23, United States Code;
then, after the reduction required by clause (i)
is made, the amount made available to the State
for the surface transportation program under
section 104(b)(3), other than the amounts set
aside or suballocated under section 133(d) or 505
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of that title, shall be reduced by the amount of
the excess.

(C) SUBALLOCATION BY POPULATION.—The
total of—

(i) the amount suballocated by population
from the amount made available to each State
for the surface transportation program under
section 104(b)(3) of title 23, United States Code;

(ii) the amount suballocated by population
from the amount made available to the State for
ISTEA transition under section 1102(c); and

(iii) the amount suballocated by population
from the amount made available to the State for
minimum guarantee under section 105 of that
title;
shall be reduced by the amount suballocated by
population from the amount made available to
the State under section 2 of STEA for the sur-
face transportation program, minimum alloca-
tion, Interstate reimbursement, the donor State
bonus, hold harmless, and 90 percent of pay-
ments adjustments.

(D) SURFACE TRANSPORTATION PROGRAM
FLEXIBLE FUNDS; INTERSTATE REIMBURSEMENT;
EQUITY ADJUSTMENTS.—

(i) REDUCTION.—The total of—

() the amount made available to each State
for the surface transportation program under
section 104(b)(3) of title 23, United States Code,
other than the amounts set aside or suballocated
under section 133(d) or 505 of that title;

(I1) the amount made available to the State
for ISTEA transition under section 1102(c),
other than the amounts subject to section
133(d)(3) or 505 of that title; and

(111) the amount made available to the State
for minimum guarantee under section 105 of that
title, other than the amount subject to section
133(d)(3) of that title;
shall be reduced by the amount made available
to the State under section 2 of STEA for the sur-
face transportation program, minimum alloca-
tion, Interstate reimbursement, the donor State
bonus, hold harmless, and 90 percent of pay-
ments adjustments, other than the amounts set
aside or suballocated under section 133(d) or
307(c) (as in effect on the day before the date of
enactment of this Act) of that title.

(ii) INSUFFICIENT SURFACE TRANSPORTATION
PROGRAM FLEXIBLE, ISTEA TRANSITION, AND MIN-
IMUM GUARANTEE FUNDS.—If—

(I) the amount made available to the State
under section 2 of STEA for the surface trans-
portation program, minimum allocation, Inter-
state reimbursement, the donor State bonus,
hold harmless, and 90 percent of payments ad-
justments, other than the amounts set aside or
suballocated under section 133(d) or 307(c) (as in
effect on the day before the date of enactment of
this Act) of that title; exceeds

(1) the sum of the amounts described in sub-
clauses (1) through (I11) of clause (i), after ap-
plication of the preceding provisions of this sub-
section;
then, after the reduction required by clause (i)
is made, the amount made available under the
Interstate bridge and other National Highway
System components of the Interstate and Na-
tional Highway System program under subpara-
graphs (B) and (C) of section 104(b)(1) of that
title shall be reduced by the amount of the ex-
cess.

(7) FUNDING RESTORATION; ISTEA SECTIONS
1103-1108 FUNDS; STATE PLANNING AND RE-
SEARCH.—

(A) REDUCTION.—The amount made available
to each State for the surface transportation pro-
gram under section 104(b)(3) of title 23, United
States Code, other than the amounts set aside or
suballocated under section 133(d) or 505 of that
title, shall be reduced by the sum of—

(i) the amount made available to the State for
funding restoration under section 2 of STEA;

(ii) the amount equal to the funds provided to
the State under sections 1103 through 1108 of the
Intermodal Surface Transportation Efficiency
Act of 1991 (105 Stat. 2027) under section 2 of
STEA; and
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(iii) the amount made available from the sur-
face transportation program under section
104(b)(3) of that title for State planning and re-
search under section 307(c) of that title (as in ef-
fect on the day before the date of enactment of
this Act) for fiscal year 1998.

(B) INSUFFICIENT SURFACE TRANSPORTATION
PROGRAM FLEXIBLE FUNDS.—If—

(i) the sum of the amounts described in clauses
(i) through (iii) of subparagraph (A); exceeds

(ii) the amount made available to each State
for the surface transportation program under
section 104(b)(3) of title 23, United States Code,
other than the amounts set aside or suballocated
under section 133(d) or 505 of that title, after ap-
plication of the preceding provisions of this sub-
section;
then, after the reduction required by subpara-
graph (A) is made, the amount made available
under the Interstate bridge and other National
Highway System components of the Interstate
and National Highway System program under
subparagraphs (B) and (C) of section 104(b)(1)
of that title shall be reduced by the amount of
the excess.

(8) ADDITIONAL ALLOCATION.—The amount
made available to each State for the surface
transportation program under section 104(b)(3)
of title 23, United States Code, that remains
available after the set-asides required by section
133(d) of that title shall be reduced by the
amount made available to the State under sec-
tion 2 of STEA for section 1015(c) of the Inter-
modal Surface Transportation Efficiency Act of
1991 (105 Stat. 1944).

(9) ADMINISTRATIVE EXPENSES.—

(A) FEDERAL HIGHWAY ADMINISTRATION.—The
amount made available for administrative ex-
penses under section 104(a) of title 23, United
States Code, shall be reduced by the amount
made available under section 4(a)(2) of STEA.

(B) WOODROW WILSON MEMORIAL BRIDGE.—
The amount made available under section 412 of
the Woodrow Wilson Memorial Bridge Authority
Act of 1995 shall be reduced by the amount made
available under section 4(a)(3) of STEA.

(C) BUREAU OF TRANSPORTATION STATISTICS.—
The amount made available under section
111(m) of title 49, United States Code, shall be
reduced by the amount made available under
section 4(b) of STEA.

(10) FEDERAL LANDS HIGHWAYS PROGRAM.—

(A) INDIAN RESERVATION ROADS.—The amount
made available for Indian reservation roads
under section 204 of title 23, United States Code,
shall be reduced by the amount made available
under section 5(a)(1) of STEA.

(B) PUBLIC LANDS HIGHWAYS.—The amount
made available for public lands highways under
section 204 of title 23, United States Code, shall
be reduced by the amount made available under
section 5(a)(2) of STEA.

(C) PARKWAYS AND PARK ROADS.—The amount
made available for parkways and park roads
under section 204 of title 23, United States Code,
shall be reduced by the amount made available
under section 5(a)(3) of STEA.

(11) RECREATIONAL TRAILS PROGRAM.—The
amount made available for the recreational
trails program under section 206 of title 23,
United States Code, shall be reduced by the
amount made available under section 5(b) of
STEA.

(12) HIGHWAY USE TAX EVASION PROJECTS.—
The amount made available for highway use tax
evasion projects under section 143 of title 23,
United States Code, shall be reduced by the
amount made available under section 5(c)(1) of
STEA.

(13) NATIONAL SCENIC BYWAYS PROGRAM.—The
amount made available for the national scenic
byways program under section 165 of title 23,
United States Code, shall be reduced by the
amount made available under section 5(c)(2) of
STEA.

(14) INTELLIGENT TRANSPORTATION SYSTEMS.—
The amount made available for intelligent
transportation systems under subchapter Il of
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chapter 5 of title 23, United States Code, shall be
reduced by the amount made available under by
section 5(d) of STEA.

(15) SURFACE TRANSPORTATION RESEARCH.—

(A) OPERATION LIFESAVER.—The amount made
available for operation lifesaver under section
104(d)(1) of title 23, United States Code, shall be
reduced by the amount made available under
section 5(e)(1) of STEA.

(B) DWIGHT DAVID EISENHOWER TRANSPOR-
TATION FELLOWSHIP PROGRAM.—The amount
made available for the Dwight David Eisen-
hower Transportation Fellowship Program
under section 506(c) of title 23, United States
Code, shall be reduced by the amount made
available under section 5(¢)(2) of STEA.

(C) NATIONAL HIGHWAY  INSTITUTE.—The
amount made available for the National High-
way Institute under section 506(b) of title 23,
United States Code, shall be reduced by the
amount made available under section 5(e)(3) of
STEA.

(16) EDUCATION AND TRAINING.—The amount
made available for education and training
under section 506(a) of title 23, United States
Code, shall be reduced by the amount made
available under section 5(e)(4) of STEA.

(17) TERRITORIES.—The amount made avail-
able for the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern
Mariana Islands under section 104(b)(1)(C)(i) of
title 23, United States Code, shall be reduced by
the amount made available under section 5(g) of
STEA.

SEC. 1102. APPORTIONMENTS.

(a) IN GENERAL.—Section 104 of title 23,
United States Code, is amended by striking sub-
section (b) and inserting the following:

““(b) APPORTIONMENTS.—On October 1 of each
fiscal year, the Secretary, after making the de-
duction authorized by subsection (a) and the
set-asides authorized by subsection (f) and sec-
tion 207(f), shall apportion the remainder of the
sums made available for expenditure on the
Interstate and National Highway System pro-
gram, the congestion mitigation and air quality
improvement program, and the surface transpor-
tation program, for that fiscal year, among the
States in the following manner:

““(1) INTERSTATE AND NATIONAL HIGHWAY SYS-
TEM PROGRAM.—

““(A) INTERSTATE MAINTENANCE COMPONENT.—
For resurfacing, restoring, rehabilitating, and
reconstructing the Interstate System—

(i) 50 percent in the ratio that—

“(1) the total lane miles on Interstate System
routes designated under—

‘“‘(aa) section 103;

““(bb) section 139(a) (as in effect on the day
before the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998)
before March 9, 1984 (other than routes on toll
roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692)); and

““(cc) section 139(c) (as in effect on the day be-
fore the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998);
in each State; bears to

“(11) the total of all such lane miles in all
States; and

““(ii) 50 percent in the ratio that—

“(1) the total vehicle miles traveled on lanes
on Interstate System routes designated under—

“‘(aa) section 103;

““(bb) section 139(a) (as in effect on the day
before the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998)
before March 9, 1984 (other than routes on toll
roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692)); and

“‘(cc) section 139(c) (as in effect on the day be-
fore the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998);
in each State; bears to

“(11) the total of all such vehicle miles trav-
eled in all States.
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““(B) INTERSTATE BRIDGE COMPONENT.—For re-
surfacing, restoring, rehabilitating, and recon-
structing bridges on the Interstate System, and
for the purposes specified in subparagraph (A),
in the ratio that—

‘(i) the total square footage of structurally
deficient and functionally obsolete bridges on
the Interstate System (other than bridges on toll
roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692)) in each State; bears

(o}

‘“(ii) the total square footage of structurally
deficient and functionally obsolete bridges on
the Interstate System (other than bridges on toll
roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692)) in all States.

““(C) OTHER NATIONAL HIGHWAY SYSTEM COM-
PONENT.—

‘(i) IN GENERAL.—For the National Highway
System (excluding funds apportioned under sub-
paragraph (A) or (B)), $36,400,000 for each fiscal
year to the Virgin Islands, Guam, American
Samoa, and the Commonwealth of Northern
Mariana Islands and the remainder apportioned
as follows:

“(1) 20 percent of the apportionments in the
ratio that—

‘“‘(aa) the total lane miles of principal arterial
routes (excluding Interstate System routes) in
each State; bears to

““(bb) the total lane miles of principal arterial
routes (excluding Interstate System routes) in
all States.

“(I11) 29 percent of the apportionments in the
ratio that—

‘‘(aa) the total vehicle miles traveled on lanes
on principal arterial routes (excluding Interstate
System routes) in each State; bears to

““(bb) the total vehicle miles traveled on lanes
on principal arterial routes (excluding Interstate
System routes) in all States.

“(111) 18 percent of the apportionments in the
ratio that—

‘“(aa) the total square footage of structurally
deficient and functionally obsolete bridges on
principal arterial routes (excluding bridges on
Interstate System routes (other than bridges on
toll roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692))) in each State; bears
to

““(bb) the total square footage of structurally
deficient and functionally obsolete bridges on
principal arterial routes (excluding bridges on
Interstate System routes (other than bridges on
toll roads not subject to a Secretarial agreement
under section 105 of the Federal-Aid Highway
Act of 1978 (92 Stat. 2692))) in all States.

“(1V) 24 percent of the apportionments in the
ratio that—

‘‘(aa) the total diesel fuel used on highways in
each State; bears to

*“(bb) the total diesel fuel used on highways in
all States.

“(V) 9 percent of the apportionments in the
ratio that—

‘““(aa) the quotient obtained by dividing the
total lane miles on principal arterial highways
in each State by the total population of the
State; bears to

““(bb) the quotient obtained by dividing the
total lane miles on principal arterial highways
in all States by the total population of all
States.

““(ii) DATA.—Each calculation under clause (i)
shall be based on the latest available data.

“(D) MINIMUM  APPORTIONMENT.—Notwith-
standing subparagraphs (A) through (C), each
State shall receive a minimum of %2 of 1 percent
of the funds apportioned under this paragraph.

‘“(2) CONGESTION MITIGATION AND AIR QUALITY
IMPROVEMENT PROGRAM.—

““(A) IN GENERAL.—For the congestion mitiga-
tion and air quality improvement program, in
the ratio that—

““(i) the total of all weighted nonattainment
and maintenance area populations in each
State; bears to
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““(ii) the total of all weighted nonattainment
and maintenance area populations in all States.

““(B) CALCULATION OF WEIGHTED NONATTAIN-
MENT AND MAINTENANCE AREA POPULATION.—
Subject to subparagraph (C), for the purpose of
subparagraph (A), the weighted nonattainment
and maintenance area population shall be cal-
culated by multiplying the population of each
area in a State that was a nonattainment area
or maintenance area as described in section
149(b) for ozone or carbon monoxide by a factor
of—

‘(i) 0.8 if—

“(1) at the time of the apportionment, the area
is a maintenance area; or

“(I1) at the time of the apportionment, the
area is classified as a submarginal ozone non-
attainment area under the Clean Air Act (42
U.S.C. 7401 et seq.);

“(ii) 1.0 if, at the time of the apportionment,
the area is classified as a marginal ozone non-
attainment area under subpart 2 of part D of
title 1 of the Clean Air Act (42 U.S.C. 7511 et
seq.);

g‘()iii) 1.1 if, at the time of the apportionment,
the area is classified as a moderate ozone non-
attainment area under that subpart;

“(iv) 1.2 if, at the time of the apportionment,
the area is classified as a serious ozone non-
attainment area under that subpart;

“(v) 1.3 if, at the time of the apportionment,
the area is classified as a severe ozone non-
attainment area under that subpart;

“(vi) 1.4 if, at the time of the apportionment,
the area is classified as an extreme ozone non-
attainment area under that subpart; or

“(vii) 1.0 if, at the time of the apportionment,
the area is not a nonattainment or maintenance
area as described in section 149(b) for ozone, but
is classified under subpart 3 of part D of title |
of that Act (42 U.S.C. 7512 et seq.) as a non-
attainment area described in section 149(b) for
carbon monoxide.

““(C) ADDITIONAL ADJUSTMENT FOR CARBON
MONOXIDE AREAS.—

“(i) CARBON MONOXIDE NONATTAINMENT
AREAS.—If, in addition to being classified as a
nonattainment or maintenance area for ozone,
the area was also classified under subpart 3 of
part D of title | of that Act (42 U.S.C. 7512 et
seq.) as a nonattainment area described in sec-
tion 149(b) for carbon monoxide, the weighted
nonattainment or maintenance area population
of the area, as determined under clauses (i)
through (vi) of subparagraph (B), shall be fur-
ther multiplied by a factor of 1.2.

“(ii) CARBON  MONOXIDE  MAINTENANCE
AREAS.—If, in addition to being classified as a
nonattainment or maintenance area for ozone,
the area was at one time also classified under
subpart 3 of part D of title I of that Act (42
U.S.C. 7512 et seq.) as a nonattainment area de-
scribed in section 149(b) for carbon monoxide but
has been redesignated as a maintenance area,
the weighted nonattainment or maintenance
area population of the area, as determined
under clauses (i) through (vi) of subparagraph
(B), shall be further multiplied by a factor of
1.1.

“(D) MINIMUM  APPORTIONMENT.—Notwith-
standing any other provision of this paragraph,
each State shall receive a minimum of %2 of 1
percent of the funds apportioned under this
paragraph.

“‘(E) DETERMINATIONS OF POPULATION.—In de-
termining population figures for the purposes of
this paragraph, the Secretary shall use the lat-
est available annual estimates prepared by the
Secretary of Commerce.

““(8) SURFACE TRANSPORTATION PROGRAM.—

“(A) IN GENERAL.—For the surface transpor-
tation program, in accordance with the follow-
ing formula:

“(i) 20 percent of the apportionments in the
ratio that—

“(1) the total lane miles of Federal-aid high-
ways in each State; bears to

“(11) the total lane miles of Federal-aid high-
ways in all States.
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““(ii) 30 percent of the apportionments in the
ratio that—

“(1) the total vehicle miles traveled on lanes
on Federal-aid highways in each State; bears to

“(11) the total vehicle miles traveled on lanes
on Federal-aid highways in all States.

““(iii) 25 percent of the apportionments in the
ratio that—

“(1) the total square footage of structurally
deficient and functionally obsolete bridges on
Federal-aid highways (excluding bridges de-
scribed in subparagraphs (B) and (C)(i)(111) of
paragraph (1)) in each State; bears to

“(I11) the total square footage of structurally
deficient and functionally obsolete bridges on
Federal-aid highways (excluding bridges de-
scribed in subparagraphs (B) and (C)(i)(111) of
paragraph (1)) in all States.

““(iv) 25 percent of the apportionments in the
ratio that—

“(1) the estimated tax payments attributable
to highway users in each State paid into the
Highway Trust Fund (other than the Mass
Transit Account) in the latest fiscal year for
which data are available; bears to

“(I1) the estimated tax payments attributable
to highway users in all States paid into the
Highway Trust Fund (other than the Mass
Transit Account) in the latest fiscal year for
which data are available.

‘“(B) DATA.—Each calculation under subpara-
graph (A) shall be based on the latest available
data.

“(C) MINIMUM  APPORTIONMENT.—Notwith-
standing subparagraph (A), each State shall re-
ceive a minimum of %z of 1 percent of the funds
apportioned under this paragraph.’.

(b) EFFECT OF CERTAIN DELAY IN DEPOSITS
INTO HIGHWAY TRUST FUND.—Section 104 of title
23, United States Code, is amended by striking
subsection (h) and inserting the following:

““(h) EFFECT OF CERTAIN DELAY IN DEPOSITS
INTO HIGHWAY TRUST FUND.—Notwithstanding
any other provision of law, deposits into the
Highway Trust Fund resulting from the applica-
tion of section 901(e) of the Taxpayer Relief Act
of 1997 (111 Stat. 872) shall not be taken into ac-
count in determining the apportionments and
allocations that any State shall be entitled to re-
ceive under the Intermodal Surface Transpor-
tation Efficiency Act of 1998 and this title.”’.

(c) ISTEA TRANSITION.—

(1) IN GENERAL.—For each of fiscal years 1998
through 2003, the Secretary shall determine,
with respect to each State—

(A) the total apportionments for the fiscal
year under section 104 of title 23, United States
Code, for the Interstate and National Highway
System program, the surface transportation pro-
gram, metropolitan planning, and the conges-
tion mitigation and air quality improvement
program;

(B) the annual average of the total apportion-
ments during the period of fiscal years 1992
through 1997 for all Federal-aid highway pro-
grams (as defined in section 101 of title 23,
United States Code), excluding apportionments
for the Federal lands highways program under
section 204 of that title;

(C) the annual average of the total apportion-
ments during the period of fiscal years 1992
through 1997 for all Federal-aid highway pro-
grams (as defined in section 101 of title 23,
United States Code), excluding—

(i) apportionments authorized under section
104 of that title for construction of the Interstate
System;

(ii) apportionments for the Interstate sub-
stitute program under section 103(e)(4) of that
title (as in effect on the day before the date of
enactment of this Act);

(iii) apportionments for the Federal lands
highways program under section 204 of that
title; and

(iv) adjustments to sums apportioned under
section 104 of that title due to the hold harmless
adjustment under section 1015(a) of the Inter-
modal Surface Transportation Efficiency Act of
1991 (23 U.S.C. 104 note; 105 Stat. 1943);
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(D) the product obtained by multiplying—

(i) the annual average of the total apportion-
ments determined under subparagraph (B); by

(i) the applicable percentage determined
under paragraph (2); and

(E) the product obtained by multiplying—

(i) the annual average of the total apportion-
ments determined under subparagraph (C); by

(ii) the applicable percentage determined
under paragraph (2).

(2) APPLICABLE PERCENTAGES.—

(A) FISCAL YEAR 1998.—For fiscal year 1998—

(i) the applicable percentage referred to in
paragraph (1)(D)(ii) shall be 145 percent; and

(ii) the applicable percentage referred to in
paragraph (1)(E)(ii) shall be 107 percent.

(B) FISCAL YEARS THEREAFTER.—For each of
fiscal years 1999 through 2003, the applicable
percentage referred to in paragraph (1)(D)(ii) or
(1)(E)(ii), respectively, shall be a percentage
equal to the product obtained by multiplying—

(i) the percentage specified in clause (i) or (ii),
respectively, of subparagraph (A); by

(ii) the percentage that—

(1) the total contract authority made available
under this Act and title 23, United States Code,
for Federal-aid highway programs for the fiscal
year; bears to

(I1) the total contract authority made avail-
able under this Act and title 23, United States
Code, for Federal-aid highway programs for fis-
cal year 1998.

(3) MAXIMUM TRANSITION.—

(A) IN GENERAL.—For each of fiscal years 1998
through 2003, in the case of each State with re-
spect to which the total apportionments deter-
mined under paragraph (1)(A) is greater than
the product determined under paragraph (1)(D),
the Secretary shall reduce proportionately the
apportionments to the State under section 104 of
title 23, United States Code, for the National
Highway System component of the Interstate
and National Highway System program, the sur-
face transportation program, and the congestion
mitigation and air quality improvement program
so that the total of the apportionments is equal
to the product determined under paragraph
1)(D).

(B) REDISTRIBUTION OF FUNDS.—

(i) IN GENERAL.—Subject to clause (ii), funds
made available under subparagraph (A) shall be
redistributed proportionately under section 104
of title 23, United States Code, for the Interstate
and National Highway System program, the sur-
face transportation program, and the congestion
mitigation and air quality improvement pro-
gram, to States not subject to a reduction under
subparagraph (A).

(ii) LIMITATION.—The ratio that—

() the total apportionments to a State under
section 104 of title 23, United States Code, for
the Interstate and National Highway System
program, the surface transportation program,
metropolitan planning, and the congestion miti-
gation and air quality improvement program,
after the application of clause (i); bears to

(1) the annual average of the total apportion-
ments determined under paragraph (1)(B) with
respect to the State;
may not exceed, in the case of fiscal year 1998,
145 percent, and, in the case of each of fiscal
years 1999 through 2003, 145 percent as adjusted
in the manner described in paragraph (2)(B).

(4) MINIMUM TRANSITION.—

(A) IN GENERAL.—For each of fiscal years 1998
through 2003, the Secretary shall apportion to
each State such additional amounts as are nec-
essary to ensure that—

(i) the total apportionments to the State under
section 104 of title 23, United States Code, for
the Interstate and National Highway System
program, the surface transportation program,
metropolitan planning, and the congestion miti-
gation and air quality improvement program,
after the application of paragraph (3); is equal
to

(ii) the greater of—

(1) the product determined with respect to the
State under paragraph (1)(E); or
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(I1) the total apportionments to the State for
fiscal year 1997 for all Federal-aid highway pro-
grams, excluding—

(aa) apportionments for the Federal lands
highways program under section 204 of title 23,
United States Code;

(bb) adjustments to sums apportioned under
section 104 of that title due to the hold harmless
adjustment under section 1015(a) of the Inter-
modal Surface Transportation Efficiency Act of
1991 (23 U.S.C. 104 note; 105 Stat. 1943); and

(cc) demonstration projects under the Inter-
modal Surface Transportation Efficiency Act of
1991 (Public Law 102-240).

(B) OBLIGATION.—Amounts apportioned under
subparagraph (A)—

(i) shall be considered to be sums made avail-
able for expenditure on the surface transpor-
tation program, except that—

(1) the amounts shall not be subject to para-
graphs (1) and (2) of section 133(d) of title 23,
United States Code; and

(11) 50 percent of the amounts shall be subject
to section 133(d)(3) of that title;

(ii) shall be available for any purpose eligible
for funding under section 133 of that title; and

(iii) shall remain available for obligation for a
period of 3 years after the last day of the fiscal
year for which the amounts are apportioned.

(C) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(i) IN GENERAL.—There shall be available from
the Highway Trust Fund (other than the Mass
Transit Account) such sums as are necessary to
carry out this paragraph.

(ii)) CONTRACT AUTHORITY.—Funds authorized
under this subparagraph shall be available for
obligation in the same manner as if the funds
were apportioned under chapter 1 of title 23,
United States Code.

(d) MINIMUM GUARANTEE.—

(1) IN GENERAL.—Section 105 of title 23, United
States Code, is amended to read as follows:

“§105. Minimum guarantee

““(a) ADJUSTMENT.—

““(1) IN GENERAL.—In fiscal year 1998 and each
fiscal year thereafter on October 1, or as soon as
practicable thereafter, the Secretary shall allo-
cate among the States amounts sufficient to en-
sure that—

“(A) the ratio that—

‘(i) each State’s percentage of the total ap-
portionments for the fiscal year—

“(I) under section 104 for the Interstate and
National Highway System program, the surface
transportation program, metropolitan planning,
and the congestion mitigation and air quality
improvement program; and

“(11) under this section and section 1102(c) of
the Intermodal Surface Transportation Effi-
ciency Act of 1998 for ISTEA transition; bears to

‘(i) each State’s percentage of estimated tax
payments attributable to highway users in the
State paid into the Highway Trust Fund (other
than the Mass Transit Account) in the latest fis-
cal year for which data are available;
is not less than 0.90; and

““(B) in the case of a State specified in para-
graph (2), the State’s percentage of the total ap-
portionments for the fiscal year described in
subclauses (1) and (I1) of subparagraph (A)(i)
is—

“(i) not less than the percentage specified for
the State in paragraph (2); but

““(ii) not greater than the product determined
for the State under section 1102(c)(1)(D) of the
Intermodal Surface Transportation Efficiency
Act of 1998 for the fiscal year.

““(2) STATE PERCENTAGES.—The percentage re-
ferred to in paragraph (1)(B) for a specified
State shall be determined in accordance with the
following table:

“State Percentage
Alaska .......oooeviiiiiiii 1.24
Arkansas . 1.33
Delaware . 0.47
Hawaii .....ooevviiiiiiiiiiiiiieeeeen 0.55
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“State Percentage
1daho ..o 0.82
Montana 1.06
Nevada .......... 0.73
New Hampshire . 0.52
New Jersey ..... . 2.41
NeW MEXICO ...uvvuviniiniiiiieieieeeenens 1.05
North Dakota ..........ccoeeevuveeniinnnaenns 0.73
Rhode Island .. 0.58
South Dakota . 0.78
Vermont .... . 0.47
WYOMING ouieiiiiiiieieeeeeee e 0.76.

““(b) TREATMENT OF ALLOCATIONS.—

‘(1) OBLIGATION.—Amounts allocated under
subsection (a)—

““(A) shall be available for obligation when al-
located and shall remain available for obligation
for a period of 3 years after the last day of the
fiscal year for which the amounts are allocated;
and

““(B) shall be available for any purpose eligi-
ble for funding under this title.

““(2) SET-ASIDE.—Fifty percent of the amounts
allocated under subsection (a) shall be subject to
section 133(d)(3).

““(c) TREATMENT OF WITHHELD APPORTION-
MENTS.—For the purpose of subsection (a), any
funds that, but for section 158(b) or any other
provision of law under which Federal-aid high-
way funds are withheld from apportionment,
would be apportioned to a State for a fiscal year
under a section referred to in subsection (a)
shall be treated as being apportioned in that fis-
cal year.

““(d) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—There shall be available from the Highway
Trust Fund (other than the Mass Transit Ac-
count) such sums as are necessary to carry out
this section.”.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
105 and inserting the following:

*“105. Minimum guarantee.”’.

(e) AuDITS OF HIGHWAY TRUST FUND.—Section
104 of title 23, United States Code, is amended
by striking subsection (i) and inserting the fol-
lowing:

“(i) AuDITS OF HIGHWAY TRUST FUND.—From
available administrative funds deducted under
subsection (a), the Secretary may reimburse the
Office of Inspector General of the Department of
Transportation for the conduct of annual audits
of financial statements in accordance with sec-
tion 3521 of title 31.”.

(f) TECHNICAL AMENDMENTS.—Section 104 of
title 23, United States Code, is amended—

(1) in subsection (e)—

(A) by inserting ‘“NOTIFICATION TO STATES.—
7 after ““(e)”’;

(B) in the first sentence—

(i) by striking “‘(other than under subsection
(b)(5) of this section)’’; and

(ii) by striking ‘‘and research’’;

(C) by striking the second sentence; and

(D) in the last sentence, by striking ‘‘, except
that” and all that follows through ‘‘such
funds’’; and

(2) in subsection (f)—

(A) by striking ““(f)(1) On” and inserting the
following:

““(f) METROPOLITAN PLANNING.—

““(1) SET-ASIDE.—ON"’;

(B) by striking ““(2) These’” and inserting the
following:

““(2) APPORTIONMENT TO STATES OF SET-ASIDE
FUNDS.—These’’;

(C) by striking ‘““(3) The” and inserting the
following:

““(3) Use OF FUNDS.—The”’; and

(D) by striking ‘“(4) The” and inserting the
following:

““(4) DISTRIBUTION OF FUNDS WITHIN STATES.—
The™.

(g) CONFORMING AMENDMENTS.—

(1) Section 146(a) of title 23, United States
Code, is amended in the first sentence by strik-
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ing “*, 104(b)(2), and 104(b)(6)”’ and inserting
“and 104(b)(3)"".

(2)(A) Section 150 of title 23, United States
Code, is repealed.

(B) The analysis for chapter 1 of title 23,
United States Code, is amended by striking the
item relating to section 150.

(3) Section 158 of title 23, United States Code,
is amended—

(A) in subsection (a)—

(i) by striking paragraph (1);

(ii) by redesignating paragraphs (2) and (3) as
paragraphs (1) and (2), respectively;

(iii) in paragraph (1) (as so redesignated)—

() by striking ‘““AFTER THE FIRST YEAR’’ and
inserting “‘IN GENERAL’’; and

(1) by striking “*, 104(b)(2), 104(b)(5), and
104(b)(6)’’ and inserting ‘“‘and 104(b)(3)’’; and

(iv) in paragraph (2) (as redesignated by
clause (ii)), by striking ‘““paragraphs (1) and (2)
of this subsection’” and inserting ‘‘paragraph
(1)’; and

(B) by striking subsection (b) and inserting
the following:

““(b) EFFECT OF WITHHOLDING OF FUNDS.—No
funds withheld under this section from appor-
tionment to any State after September 30, 1988,
shall be available for apportionment to that
State.”.

(4)(A) Section 157 of title 23, United States
Code, is repealed.

(B) The analysis for chapter 1 of title 23,
United States Code, is amended by striking the
item relating to section 157.

(5)(A) Section 115(b)(1) of title 23, United
States Code, is amended by striking ‘‘or
104(b)(5), as the case may be,”.

(B) Section 137(f)(1) of title 23, United States
Code, is amended by striking ‘‘section
104(b)(5)(B) of this title’”” and inserting ‘‘section
104(b)(1)™.

(C) Section 141(c) of title 23, United States
Code, is amended by striking ‘‘section 104(b)(5)
of this title’” each place it appears and inserting
“‘section 104(b)(1)(A)™.

(D) Section 142(c) of title 23, United States
Code, is amended by striking ‘‘(other than sec-
tion 104(b)(5)(A))".

(E) Section 159 of title 23, United States Code,
is amended—

(i) by striking ““(5) of”” each place it appears
and inserting ““(5) (as in effect on the day before
the date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998) of’’; and

(ii) in subsection (b)—

() in paragraphs (1)(A)(i) and (3)(A), by
striking *‘section 104(b)(5)(A)”’ each place it ap-
pears and inserting ‘‘section 104(b)(5)(A) (as in
effect on the day before the date of enactment of
the Intermodal Surface Transportation Effi-
ciency Act of 1998)"";

(I1) in paragraph (1)(A)(ii), by striking ‘‘sec-
tion 104(b)(5)(B)”’ and inserting ‘‘section
104(b)(5)(B) (as in effect on the day before the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998)’;

(111) in paragraph (3)(B), by striking “*(5)(B)”’
and inserting ““(5)(B) (as in effect on the day be-
fore the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998)"’;
and

(IV) in paragraphs (3) and (4), by striking
““section 104(b)(5)’ each place it appears and in-
serting ‘‘section 104(b)(5) (as in effect on the day
before the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998)"".

(F) Section 161(a) of title 23, United States
Code, is amended by striking ‘“‘paragraphs (1),
(3), and (5)(B) of section 104(b)’ each place it
appears and inserting ‘‘paragraphs (1) and (3)
of section 104(b)"".

(6)(A) Section 104(g) of title 23, United States
Code, is amended—

(i) in the first sentence, by striking ‘‘sections
130, 144, and 152 of this title”” and inserting
““subsection (b)(1)(B) and sections 130 and 152"’;

(ii) in the first and second sentences—

(1) by striking ‘‘section’ and inserting ‘‘provi-
sion’’; and
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(1) by striking ““such sections’ and inserting
““those provisions’’; and

(iii) in the third sentence—

() by striking ‘‘section 144’ and inserting
“‘subsection (b)(1)(B)”’; and

(1) by striking “‘subsection (b)(1)”” and insert-
ing “‘subsection (b)(1)(C)”.

(B) Section 115 of title 23, United States Code,
is amended—

(i) in subsection (a)(1)(A)(i), by striking
““104(b)(2), 104(b)(3), 104(f), 144,” and inserting
“104(b)(1)(B), 104(b)(2), 104(b)(3), 104(f),””; and

(ii) in subsection (c), by striking ‘*144,,”’.

(C) Section 120(e) of title 23, United States
Code, is amended in the last sentence by strik-
ing “‘and in section 144 of this title™.

(D) Section 151(d) of title 23, United States
Code, is amended by striking ‘‘section 104(a),
section 307(a), and section 144 of this title’” and
inserting ‘‘subsections (a) and (b)(1)(B) of sec-
tion 104 and section 307(a)’’.

(E) Section 204(c) of title 23, United States
Code, is amended in the first sentence by strik-
ing “‘or section 144 of this title”’.

(F) Section 303(g) of title 23, United States
Code, is amended by striking ‘‘section 144 of this
title’” and inserting ‘‘section 104(b)(1)(B)"".

(7) Section 142(b) of title 23, United States
Code, is amended by striking ‘‘paragraph (5) of
subsection (b) of section 104 of this title’” and in-
serting “‘section 104(b)(1)(A)”".

(8) Section 152(e) of title 23, United States
Code, is amended in the second sentence by
striking ‘‘section 104(b)(1)”’ and inserting ‘‘sec-
tion 104(b)”".

SEC. 1103. OBLIGATION CEILING.

(a) GENERAL LIMITATIONS.—Subject to the
other provisions of this section and notwith-
standing any other provision of law, the total
amount of all obligations for Federal-aid high-
ways and highway safety construction programs
shall not exceed—

(1) $21,500,000,000 for fiscal year 1998;

(2) $28,462,000,000 for fiscal year 1999;

(3) $28,894,000,000 for fiscal year 2000;

(4) $29,334,000,000 for fiscal year 2001;

(5) $29,800,000,000 for fiscal year 2002; and

(6) $30,319,000,000 for fiscal year 2003.

(b) EXCEPTIONS.—

(1) IN GENERAL.—The limitations under sub-
section (a) shall not apply to obligations of
funds under—

(A) section 105(a) of title 23, United States
Code (but, for each of fiscal years 1998 through
2007, only in an amount equal to the amount in-
cluded for section 157 of title 23, United States
Code, in the baseline determined by the Con-
gressional Budget Office for the fiscal year 1998
budget (as specified in the letter from the Direc-
tor of the Congressional Budget Office to the
Chairman of the Senate Committee on Environ-
ment and Public Works, dated March 12, 1998)),
excluding amounts allocated under section
105(a)(1)(B) of that title;

(B) section 125 of that title;

(C) section 157 of that title (as in effect on the
day before the date of enactment of this Act);

(D) section 147 of the Surface Transportation
Assistance Act of 1978 (23 U.S.C. 144 note; 92
Stat. 2714);

(E) section 9 of the Federal-Aid Highway Act
of 1981 (95 Stat. 1701);

(F) subsections (b) and (j) of section 131 of the
Surface Transportation Assistance Act of 1982
(96 Stat. 2119);

(G) subsections (b) and (c) of section 149 of the
Surface Transportation and Uniform Relocation
Assistance Act of 1987 (101 Stat. 198); and

(H) sections 1103 through 1108 of the Inter-
modal Surface Transportation Efficiency Act of
1991 (105 Stat. 2027).

(2) EFFECT OF OTHER LAW.—A provision of
law establishing a limitation on obligations for
Federal-aid highways and highway safety con-
struction programs may not amend or limit the
applicability of this subsection, unless the provi-
sion specifically amends or limits that applica-
bility.
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(c) APPLICABILITY TO TRANSPORTATION RE-
SEARCH PROGRAMS.—Obligation limitations for
Federal-aid highways and highway safety con-
struction programs established by subsection (a)
shall apply to transportation research programs
carried out under chapter 5 of title 23, United
States Code.

(d) OBLIGATION AUTHORITY.—Section 118 of
title 23, United States Code, is amended by add-
ing at the end the following:

““(g) OBLIGATION AUTHORITY.—

““(1) DisTRIBUTION.—For each fiscal year, the
Secretary shall—

““(A) distribute the total amount of obligation
authority for Federal-aid highways and high-
way safety construction programs made avail-
able for the fiscal year by allocation in the ratio
that—

‘(i) the total of the sums made available for
Federal-aid highways and highway safety con-
struction programs (excluding demonstration
projects) that are apportioned or allocated to
each State for the fiscal year; bears to

““(ii) the total of the sums made available for
Federal-aid highways and highway safety con-
struction programs (excluding demonstration
projects) that are apportioned or allocated to all
States for the fiscal year;

““(B) provide all States with authority suffi-
cient to prevent lapses of sums made available
for Federal-aid highways that have been appor-
tioned to a State; and

““(C) notwithstanding subparagraphs (A) and
(B), not distribute—

(i) amounts deducted under section 104(a) for
administrative expenses;

““(if) amounts set aside under section 104(k)
for Interstate 4R and bridge projects;

(iii) amounts made available under sections
143, 164, 165, 204, 206, 207, and 322;

““(iv) amounts made available under section
111 of title 49;

““(v) amounts made available under section
201 of the Appalachian Regional Development
Act of 1965 (40 U.S.C. App.);

“‘(vi) amounts made available under section
1012(b) of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (23 U.S.C. 149 note;
105 Stat. 1938);

““(vii) amounts made available under sections
1503, 1603, and 1604 of the Intermodal Surface
Transportation Efficiency Act of 1998;

““(viii) amounts made available under section
149(d) of the Surface Transportation and Uni-
form Relocation Assistance Act of 1987 (101 Stat.
201);

“(ix) amounts made available under section
105(a)(1)(A) to the extent that the amounts are
subject to any obligation limitation under sec-
tion 1103(a) of the Intermodal Surface Transpor-
tation Efficiency Act of 1998;

“(x) amounts made available for implementa-
tion of programs under chapter 5 of this title
and sections 5222, 5232, and 5241 of title 49;

“(xi) amounts set aside under section 104(d)
for operation lifesaver and railway-highway
crossing hazard elimination in high speed rail
corridors; and

“(xii) amounts made available under section
412 of the Woodrow Wilson Memorial Bridge Au-
thority Act of 1995.

““(xiii) amounts set aside under section 1133.

““(2) REDISTRIBUTION.—Notwithstanding para-
graph (1), the Secretary shall, after August 1 of
each of fiscal years 1998 through 2003—

“(A) revise a distribution of the funds made
available under paragraph (1) for the fiscal year
if a State will not obligate the amount distrib-
uted during the fiscal year; and

“(B) redistribute sufficient amounts to those
States able to obligate amounts in addition to
the amounts previously distributed during the
fiscal year, giving priority to those States that
have large unobligated balances of funds appor-
tioned under section 104 and under section 144
(as in effect on the day before the date of enact-
ment of this subparagraph).

““(3) DEMONSTRATION PROJECTS.—
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““(A) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—Notwithstanding any other provision of
law, a demonstration project shall be subject to
any limitation on obligations established by law
that applies to Federal-aid highways and high-
way safety construction programs.

““(B) MAXIMUM OBLIGATION LEVEL.—For each
fiscal year, a State may obligate for demonstra-
tion projects an amount of the obligation au-
thority for Federal-aid highways and highway
safety construction programs made available to
the State for the fiscal year that is not more
than the product obtained by multiplying—

‘(i) the total of the sums made available for
demonstration projects in the State for the fiscal
year; by

““(ii) the ratio that—

“(1) the total amount of the obligation au-
thority for Federal-aid highways and highway
safety construction programs (including dem-
onstration projects) made available to the State
for the fiscal year; bears to

‘(1) the total of the sums made available for
Federal-aid highways and highway safety con-
struction programs (including demonstration
projects) that are apportioned or allocated to
the State for the fiscal year.

“(4) DEFINITION OF DEMONSTRATION
PROJECT.—INn this subsection, the term ‘dem-
onstration project” means a demonstration
project or similar project (including any project
similar to a project authorized under any of sec-
tions 1103 through 1108 of the Intermodal Sur-
face Transportation Efficiency Act of 1991 (105
Stat. 2027)) that is funded from the Highway
Trust Fund (other than the Mass Transit Ac-
count) and authorized under—

“(A) the Intermodal Surface Transportation
Efficiency Act of 1998; or

“(B) any law enacted after the date of enact-
ment of that Act.””.

(e) LIMITATIONS ON OBLIGATIONS FOR ADMIN-
ISTRATIVE EXPENSES.—Notwithstanding any
other provision of law, the total amount of all
obligations under section 104(a) of title 23,
United States Code, shall not exceed—

(1) $301,725,000 for fiscal year 1999;

(2) $302,055,000 for fiscal year 2000;

(3) $303,480,000 for fiscal year 2001;

(4) $310,470,000 for fiscal year 2002; and

(5) $320,595,000 for fiscal year 2003.

(f) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—AN obligation limitation established by
a provision of any other Act shall not apply to
obligations under a program funded under this
Act or title 23, United States Code, unless—

(1) the provision specifically amends or limits
the applicability of this subsection; or

(2) an obligation limitation is specified in this
Act with respect to the program.

SEC. 1104. OBLIGATION AUTHORITY UNDER SUR-
FACE TRANSPORTATION PROGRAM.

Section 133 of title 23, United States Code, is
amended by striking subsection (f) and inserting
the following:

““(f) OBLIGATION AUTHORITY.—

““(1) IN GENERAL.—A State that is required to
obligate in an urbanized area with an urbanized
area population of over 200,000 individuals
under subsection (d) funds apportioned to the
State under section 104(b)(3) shall make avail-
able during the 3-fiscal year period of 1998
through 2000, and the 3-fiscal year period of
2001 through 2003, an amount of obligation au-
thority distributed to the State for Federal-aid
highways and highway safety construction pro-
grams for use in the area that is equal to the
amount obtained by multiplying—

““(A) the aggregate amount of funds that the
State is required to obligate in the area under
subsection (d) during each such period; by

*“(B) the ratio that—

‘(i) the aggregate amount of obligation au-
thority distributed to the State for Federal-aid
highways and highway safety construction pro-
grams during the period; bears to

‘(i) the total of the sums apportioned to the
State for Federal-aid highways and highway
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safety construction programs (excluding sums
not subject to an obligation limitation) during
the period.

““(2) JOINT RESPONSIBILITY.—Each State, each
affected metropolitan planning organization,
and the Secretary shall jointly ensure compli-
ance with paragraph (1).”.

SEC. 1105. EMERGENCY RELIEF.

(a) FEDERAL SHARE.—Section 120(e) of title 23,
United States Code, is amended in the first sen-
tence by striking ‘“highway system’ and insert-
ing ““highway”’.

(b) ELIGIBILITY AND FUNDING.—Section 125 of
title 23, United States Code, is amended—

(1) by striking subsection (a);

(2) by redesignating subsections (b), (c), and
(d) as subsections (d), (e), and (f), respectively;

(3) by inserting after the section heading the
following:

““(a) GENERAL ELIGIBILITY.—Subject to this
section and section 120, an emergency fund is
authorized for expenditure by the Secretary for
the repair or reconstruction of highways, roads,
and trails, in any part of the United States, in-
cluding Indian reservations, that the Secretary
finds have suffered serious damage as a result
of—

““(1) natural disaster over a wide area, such as
by a flood, hurricane, tidal wave, earthquake,
severe storm, or landslide; or

““(2) catastrophic failure from any external
cause.

“(b) RESTRICTION ON ELIGIBILITY.—INn no
event shall funds be used pursuant to this sec-
tion for the repair or reconstruction of bridges
that have been permanently closed to all vehicu-
lar traffic by the State or responsible local offi-
cial because of imminent danger of collapse due
to a structural deficiency or physical deteriora-
tion.

“‘(c) FUNDING.—Subject to the following limi-
tations, there are hereby made available from
the Highway Trust Fund (other than the Mass
Transit Account) such sums as may be nec-
essary to establish the fund authorized by this
section and to replenish it on an annual basis:

““(1) Not more than $100,000,000 is authorized
to be obligated in any 1 fiscal year commencing
after September 30, 1980, to carry out the provi-
sions of this section, except that, if in any fiscal
year the total of all obligations under this sec-
tion is less than the amount authorized to be ob-
ligated in such fiscal year, the unobligated bal-
ance of such amount shall remain available
until expended and shall be in addition to
amounts otherwise available to carry out this
section each year.

““(2) Pending such appropriation or replenish-
ment, the Secretary may obligate from any
funds heretofore or hereafter appropriated for
obligation in accordance with this title, includ-
ing existing Federal-aid appropriations, such
sums as may be necessary for the immediate
prosecution of the work herein authorized, pro-
vided that such funds are reimbursed from the
appropriations authorized in paragraph (1) of
this subsection when such appropriations are
made.’’;

(4) in subsection (d) (as so redesignated), by
striking “‘subsection (c)’’ both places it appears
and inserting ‘‘subsection (e)’’; and

(5) in subsection (e) (as so redesignated), by
striking ‘“‘on any of the Federal-aid highway
systems”” and inserting ‘‘Federal-aid high-
ways’’.

() SAN MATEO COUNTY, CALIFORNIA.—Not-
withstanding any other provision of law, a
project to repair or reconstruct any portion of a
Federal-aid primary route in San Mateo Coun-
ty, California, that—

(1) was destroyed as a result of a combination
of storms in the winter of 1982-1983 and a moun-
tain slide; and

(2) until its destruction, served as the only
reasonable access route between 2 cities and as
the designated emergency evacuation route of 1
of the cities;
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shall be eligible for assistance under section
125(a) of title 23, United States Code, if the
project complies with the local coastal plan.

SEC. 1106. FEDERAL LANDS HIGHWAYS PROGRAM.

(a) FEDERAL SHARE PAYABLE.—Section 120 of
title 23, United States Code, is amended by add-
ing at the end the following:

“(j) USsE OoF FEDERAL LAND MANAGEMENT
AGENCY FuNnDs.—Notwithstanding any other
provision of law, the funds appropriated to any
Federal land management agency may be used
to pay the non-Federal share of the cost of any
Federal-aid highway project the Federal share
of which is funded under section 104.

“(k) USE OF FEDERAL LANDS HIGHWAYS PRO-
GRAM FUNDS.—Notwithstanding any other pro-
vision of law, the funds made available to carry
out the Federal lands highways program under
section 204 may be used to pay the non-Federal
share of the cost of any project that is funded
under section 104 and that provides access to or
within Federal or Indian lands.””.

(b) AVAILABILITY OF FUNDs.—Section 203 of
title 23, United States Code, is amended by add-
ing at the end the following: ‘“Notwithstanding
any other provision of law, the authorization by
the Secretary of engineering and related work
for a Federal lands highways program project,
or the approval by the Secretary of plans, speci-
fications, and estimates for construction of a
Federal lands highways program project, shall
be deemed to constitute a contractual obligation
of the Federal Government to pay the Federal
share of the cost of the project.””.

(c) PLANNING AND AGENCY COORDINATION.—
Section 204 of title 23, United States Code, is
amended—

(1) by striking subsection (a) and inserting the
following:

““(a) ESTABLISHMENT.—

““(1) IN GENERAL.—Recognizing the need for
all Federal roads that are public roads to be
treated under uniform policies similar to the
policies that apply to Federal-aid highways,
there is established a coordinated Federal lands
highways program that shall apply to public
lands highways, park roads and parkways, and
Indian reservation roads and bridges.

““(2) TRANSPORTATION  PLANNING PROCE-
DURES.—In consultation with the Secretary of
each appropriate Federal land management
agency, the Secretary shall develop, by rule,
transportation planning procedures that are
consistent with the metropolitan and statewide
planning processes required under sections 134
and 135.

““(3) APPROVAL OF TRANSPORTATION IMPROVE-
MENT PROGRAM.—The transportation improve-
ment program developed as a part of the trans-
portation planning process under this section
shall be approved by the Secretary.

““(4) INCLUSION IN OTHER PLANS.—AIIl region-
ally significant Federal lands highways pro-
gram projects—

““(A) shall be developed in cooperation with
States and metropolitan planning organizations;
and

““(B) shall be included in appropriate Federal
lands highways program, State, and metropoli-
tan plans and transportation improvement pro-
grams.

““(5) INCLUSION IN STATE PROGRAMS.—The ap-
proved Federal lands highways program trans-
portation improvement program shall be in-
cluded in appropriate State and metropolitan
planning organization plans and programs
without further action on the transportation im-
provement program.

‘“(6) DEVELOPMENT OF SYSTEMS.—The Sec-
retary and the Secretary of each appropriate
Federal land management agency shall, to the
extent appropriate, develop by rule safety,
bridge, pavement, and congestion management
systems for roads funded under the Federal
lands highways program.’’;

(2) in subsection (b), by striking the first 3
sentences and inserting the following: “‘Funds
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available for public lands highways, park roads
and parkways, and Indian reservation roads
shall be used by the Secretary and the Secretary
of the appropriate Federal land management
agency to pay for the cost of transportation
planning, research, engineering, and construc-
tion of the highways, roads, and parkways, or
of transit facilities within public lands, national
parks, and Indian reservations. In connection
with activities under the preceding sentence, the
Secretary and the Secretary of the appropriate
Federal land management agency may enter
into construction contracts and other appro-
priate contracts with a State or civil subdivision
of a State or Indian tribe.”’;

(3) in the first sentence of subsection (e), by
striking “‘Secretary of the Interior’”” and insert-
ing “‘Secretary of the appropriate Federal land
management agency’’;

(4) in subsection (h), by adding at the end the
following:

““(8) A project to build a replacement of the
federally owned bridge over the Hoover Dam in
the Lake Mead National Recreation Area be-
tween Nevada and Arizona.’’;

(5) by striking subsection (i) and inserting the
following:

““(i) TRANSFERS OF COSTS TO SECRETARIES OF
FEDERAL LAND MANAGEMENT AGENCIES.—

““(1) ADMINISTRATIVE COSTS.—The Secretary
shall transfer to the appropriate Federal land
management agency from amounts made avail-
able for public lands highways such amounts as
are necessary to pay necessary administrative
costs of the agency in connection with public
lands highways.

““(2) TRANSPORTATION PLANNING COSTS.—The
Secretary shall transfer to the appropriate Fed-
eral land management agency from amounts
made available for public lands highways such
amounts as are necessary to pay the cost to the
agency to conduct necessary transportation
planning for Federal lands, if funding for the
planning is not otherwise provided under this
section.”’; and

(6) in subsection (j), by striking the second
sentence and inserting the following: “The In-
dian tribal government, in cooperation with the
Secretary of the Interior, and as appropriate,
with a State, local government, or metropolitan
planning organization, shall carry out a trans-
portation planning process in accordance with
subsection (a).”.

SEC. 1107. RECREATIONAL TRAILS PROGRAM.

(a) IN GENERAL.—Chapter 2 of title 23, United
States Code, is amended by inserting after sec-
tion 205 the following:

“§206. Recreational trails program

‘“(a) DEFINITIONS.—

‘(1) MOTORIZED RECREATION.—The term ‘mo-
torized recreation’ means off-road recreation
using any motor-powered vehicle, except for a
motorized wheelchair.

““(2) RECREATIONAL TRAIL; TRAIL.—The term
‘recreational trail’ or ‘trail’ means a thorough-
fare or track across land or snow, used for rec-
reational purposes such as—

““(A) pedestrian activities,
chair use;

““(B) skating or skateboarding;

““(C) equestrian activities, including carriage
driving;

‘(D) nonmotorized snow trail activities, in-
cluding skiing;

““(E) bicycling or use of other human-powered
vehicles;

““(F) aquatic or water activities; and

““(G) motorized vehicular activities, including
all-terrain vehicle riding, motorcycling,
snowmobiling, use of off-road light trucks, or
use of other off-road motorized vehicles.

““(b) PROGRAM.—In accordance with this sec-
tion, the Secretary, in consultation with the
Secretary of the Interior and the Secretary of
Agriculture, shall carry out a program to pro-
vide and maintain recreational trails (referred
to in this section as the ‘program’).

including wheel-
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““(c) STATE RESPONSIBILITIES.—To0 be eligible
for apportionments under this section—

““(1) a State may use apportionments received
under this section for construction of new trails
crossing Federal lands only if the construction
is

““(A) permissible under other law;

““(B) necessary and required by a statewide
comprehensive outdoor recreation plan required
by the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-4 et seq.);

““(C) approved by the administering agency of
the State designated under paragraph (2); and

‘“(D) approved by each Federal agency
charged with management of the affected lands,
which approval shall be contingent on compli-
ance by the Federal agency with all applicable
laws, including the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et seq.), the
Forest and Rangeland Renewable Resources
Planning Act of 1974 (16 U.S.C. 1600 et seq.),
and the Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1701 et seq.);

““(2) the Governor of a State shall designate
the State agency or agencies that will be respon-
sible for administering apportionments received
under this section; and

““(3) the State shall establish within the State
a State trail advisory committee that represents
both motorized and nonmotorized trail users.

““(d) USe OF APPORTIONED FUNDS.—

“(1) IN GENERAL.—Funds made available
under this section shall be obligated for trails
and trail-related projects that—

“(A) have been planned and developed under
the laws, policies, and administrative proce-
dures of each State; and

“(B) are identified in, or further a specific
goal of, a trail plan or trail plan element in-
cluded or referenced in a metropolitan transpor-
tation plan required under section 134 or a
statewide transportation plan required under
section 135, consistent with the statewide com-
prehensive outdoor recreation plan required by
the Land and Water Conservation Fund Act of
1965 (16 U.S.C. 4601-4 et seq.).

““(2) PERMISSIBLE USES.—Permissible uses of
funds made available under this section in-
clude—

““(A) maintenance and restoration of existing
trails;

“(B) development and rehabilitation of
trailside and trailhead facilities and trail link-
ages;

““(C) purchase and lease of trail construction
and maintenance equipment;

‘(D) construction of new trails;

“(E) acquisition of easements and fee simple
title to property for trails or trail corridors;

“(F) payment of costs to the State incurred in
administering the program, but in an amount
not to exceed 7 percent of the apportionment re-
ceived by the State for a fiscal year; and

““(G) operation of educational programs to
promote safety and environmental protection as
these objectives relate to the use of trails.

““(3) USE OF APPORTIONMENTS.—

““(A) IN GENERAL.—Except as provided in sub-
paragraphs (B), (C), and (D), of the apportion-
ments received for a fiscal year by a State under
this section—

““(i) 40 percent shall be used for trail or trail-
related projects that facilitate diverse rec-
reational trail use within a trail corridor,
trailside, or trailhead, regardless of whether the
project is for diverse motorized use, for diverse
nonmotorized use, or to accommodate both mo-
torized and nonmotorized recreational trail use;

““(ii) 30 percent shall be used for uses relating
to motorized recreation; and

““(iii) 30 percent shall be used for uses relating
to nonmotorized recreation.

“(B) SMALL STATE EXCLUSION.—AnNy State
with a total land area of less than 3,500,000
acres, and in which nonhighway recreational
fuel use accounts for less than 1 percent of all
such fuel use in the United States, shall be ex-
empted from the requirements of subparagraph
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(A) upon application to the Secretary by the
State demonstrating that the State meets the
conditions of this subparagraph.

“(C) WAIVER AUTHORITY.—Upon the request
of a State trail advisory committee established
under subsection (c)(3), the Secretary may
waive, in whole or in part, the requirements of
subparagraph (A) with respect to the State if
the State certifies to the Secretary that the State
does not have sufficient projects to meet the re-
quirements of subparagraph (A).

‘“(D) STATE ADMINISTRATIVE COSTS.—State ad-
ministrative costs eligible for funding under
paragraph (2)(F) shall be exempt from the re-
quirements of subparagraph (A).

““(e) ENVIRONMENTAL BENEFIT OR MITIGA-
TION.—To the extent practicable and consistent
with the other requirements of this section, a
State should give consideration to project pro-
posals that provide for the redesign, reconstruc-
tion, nonroutine maintenance, or relocation of
trails to benefit the natural environment or to
mitigate and minimize the impact to the natural
environment.

“‘(f) FEDERAL SHARE.—

““(1) IN GENERAL.—Subject to the other provi-
sions of this subsection, the Federal share of the
cost of a project under this section shall not ex-
ceed 80 percent.

““(2) FEDERAL AGENCY PROJECT SPONSOR.—Not-
withstanding any other provision of law, a Fed-
eral agency that sponsors a project under this
section may contribute additional Federal funds
toward the cost of a project, except that—

““(A) the share attributable to the Secretary of
Transportation may not exceed 80 percent; and

‘“(B) the share attributable to the Secretary
and the Federal agency jointly may not exceed
95 percent.

““(8) USE OF FUNDS FROM FEDERAL PROGRAMS
TO PROVIDE NON-FEDERAL SHARE.—Notwith-
standing any other provision of law, amounts
made available by the Federal Government
under any Federal program that are—

““(A) expended in accordance with the require-
ments of the Federal program relating to activi-
ties funded and populations served; and

““(B) expended on a project that is eligible for
assistance under this section;
may be credited toward the non-Federal share
of the cost of the project.

““(4) PROGRAMMATIC NON-FEDERAL SHARE.—A
State may allow adjustments to the non-Federal
share of an individual project under this section
if the Federal share of the cost of all projects
carried out by the State under the program (ex-
cluding projects funded under paragraph (2) or
(3)) using funds apportioned to the State for a
fiscal year does not exceed 80 percent.

““(5) STATE ADMINISTRATIVE COSTS.—The Fed-
eral share of the administrative costs of a State
under this subsection shall be determined in ac-
cordance with section 120(b).

““(g) USES NOT PERMITTED.—A State may not
obligate funds apportioned under this section
for—

““(1) condemnation of any kind of interest in
property;

““(2) construction of any recreational trail on
National Forest System land for any motorized
use unless—

“(A) the land has been apportioned for uses
other than wilderness by an approved forest
land and resource management plan or has been
released to uses other than wilderness by an Act
of Congress; and

““(B) the construction is otherwise consistent
with the management direction in the approved
forest land and resource management plan;

““(3) construction of any recreational trail on
Bureau of Land Management land for any mo-
torized use unless the land—

““(A) has been apportioned for uses other than
wilderness by an approved Bureau of Land
Management resource management plan or has
been released to uses other than wilderness by
an Act of Congress; and

““(B) the construction is otherwise consistent
with the management direction in the approved
management plan; or
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““(4) upgrading, expanding, or otherwise fa-
cilitating motorized use or access to trails pre-
dominantly used by nonmotorized trail users
and on which, as of May 1, 1991, motorized use
is prohibited or has not occurred.

*‘(h) PROJECT ADMINISTRATION.—

‘(1) CREDIT FOR DONATIONS OF FUNDS, MATE-
RIALS, SERVICES, OR NEW RIGHT-OF-WAY.—

“(A) IN GENERAL.—Nothing in this title or
other law shall prevent a project sponsor from
offering to donate funds, materials, services, or
a new right-of-way for the purposes of a project
eligible for assistance under this section. Any
funds, or the fair market value of any materials,
services, or new right-of-way, may be donated
by any project sponsor and shall be credited to
the non-Federal share in accordance with sub-
section (f).

““(B) FEDERAL PROJECT SPONSORS.—AnNy funds
or the fair market value of any materials or
services may be provided by a Federal project
sponsor and shall be credited to the Federal
agency’s share in accordance with subsection
.
‘“(2) RECREATIONAL PURPOSE.—A project fund-
ed under this section is intended to enhance rec-
reational opportunity and is not subject to sec-
tion 138 of this title or section 303 of title 49.

““(3) CONTINUING RECREATIONAL USE.—At the
option of each State, funds made available
under this section may be treated as Land and
Water Conservation Fund apportionments for
the purposes of section 6(f)(3) of the Land and
Water Conservation Fund Act of 1965 (16 U.S.C.
4601-8(f)(3)).

‘“(4) COOPERATION BY PRIVATE PERSONS.—

““(A) WRITTEN ASSURANCES.—As a condition of
making available apportionments for work on
recreational trails that would affect privately
owned land, a State shall obtain written assur-
ances that the owner of the land will cooperate
with the State and participate as necessary in
the activities to be conducted.

““(B) PuBLIC ACCESS.—ANy use of the appor-
tionments to a State under this section on pri-
vately owned land must be accompanied by an
easement or other legally binding agreement
that ensures public access to the recreational
trail improvements funded by the apportion-
ments.

(i) APPORTIONMENT.—

‘“(1) DEFINITION OF ELIGIBLE STATE.—In this
subsection, the term ‘eligible State’ means a
State that meets the requirements of subsection
(©).
““(2) APPORTIONMENT.—Subject to subsection
(j), for each fiscal year, the Secretary shall ap-
portion—

““(A) 50 percent of the amounts made available
to carry out this section equally among eligible
States; and

““(B) 50 percent of the amounts made available
to carry out this section among eligible States in
proportion to the quantity of nonhighway rec-
reational fuel used in each eligible State during
the preceding year.

““(j) ADMINISTRATIVE COSTS.—

“(1) IN GENERAL.—Whenever an apportion-
ment is made under subsection (i) of the
amounts made available to carry out this sec-
tion, the Secretary shall first deduct an amount,
not to exceed 1 percent of the authorized
amounts, to pay the costs to the Secretary for
administration of, and research authorized
under, the program.

““(2) USE OF CONTRACTS.—To carry out re-
search funded under paragraph (1), the Sec-
retary may—

““(A) enter into contracts with for-profit orga-
nizations; and

““(B) enter into contracts, partnerships, or co-
operative agreements with other government
agencies, institutions of higher learning, or non-
profit organizations.

““(k) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

““(1) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
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Mass Transit Account) to carry out this section
$17,000,000 for fiscal year 1998, $20,000,000 for
fiscal year 1999, $22,000,000 for fiscal year 2000,
$23,000,000 for fiscal year 2001, $24,000,000 for
fiscal year 2002, and $25,000,000 for fiscal year
2003.

““(2) CONTRACT AUTHORITY.—Funds author-
ized under this subsection shall be available for
obligation in the same manner as if the funds
were apportioned under chapter 1, except that
the Federal share of the cost of a project under
this section shall be determined in accordance
with this section.”.

(b) CONFORMING AMENDMENTS.—

(1) The Intermodal Surface Transportation
Efficiency Act of 1991 is amended by striking
part B of title I (16 U.S.C. 1261 et seq.).

(2) The analysis for chapter 2 of title 23,
United States Code, is amended by striking the
item relating to section 206 and inserting the fol-
lowing:

‘206. Recreational trails program.””.
SEC. 1108. VALUE PRICING PILOT PROGRAM.

(a) IN GENERAL.—Section 1012(b) of the Inter-
modal Surface Transportation Efficiency Act of

1991 (23 U.S.C. 149 note; 105 Stat. 1938) is
amended—
(1) in the subsection heading, by striking

““CONGESTION’” and inserting ‘““VALUE’’; and

(2) in paragraph (1), by striking ‘‘congestion”’
each place it appears and inserting ‘“‘value™.

(b) INCREASED NUMBER OF PROJECTS.—Section
1012(b)(1) of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (23 U.S.C. 149 note;
105 Stat. 1938) is amended in the second sen-
tence by striking “‘5’’ and inserting ‘“15”".

() ELIGIBILITY OF PREIMPLEMENTATION
CosTs.— Section 1012(b)(2) of the Intermodal
Surface Transportation Efficiency Act of 1991
(23 U.S.C. 149 note; 105 Stat. 1938) is amended in
the second sentence—

(1) by inserting after ‘‘Secretary shall fund”
the following: “‘all preimplementation costs and
project design, and’’; and

(2) by inserting after ‘‘Secretary may not
fund’ the following: ‘‘the implementation costs
of”’.

(d) TOLLING.—Section 1012(b)(4) of the Inter-
modal Surface Transportation Efficiency Act of
1991 (23 U.S.C. 149 note; 105 Stat. 1938) is
amended by striking ‘‘a pilot program under this
section, but not on more than 3 of such pro-
grams’ and inserting ‘“‘any value pricing pilot
program under this subsection’’.

(e) HOV PASSENGER REQUIREMENTS.—Section
1012(b) of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (23 U.S.C. 149 note;
105 Stat. 1938) is amended by striking paragraph
(6) and inserting the following:

““(6) HOV PASSENGER REQUIREMENTS.—Not-
withstanding section 146(c) of title 23, United
States Code, a State may permit vehicles with
fewer than 2 occupants to operate in high occu-
pancy vehicle lanes if the vehicles are part of a
value pricing pilot program under this sub-
section.”.

(f) FUNDING.—Section 1012(b) of the Inter-
modal Surface Transportation Efficiency Act of
1991 (23 U.S.C. 149 note; 105 Stat. 1938) is
amended by adding at the end the following:

“(7) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

“(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
section $8,000,000 for each of fiscal years 1998
through 2003.

““(B) AVAILABILITY.—

““(i) IN GENERAL.—Funds allocated by the Sec-
retary to a State under this subsection shall re-
main available for obligation by the State for a
period of 3 years after the last day of the fiscal
year for which the funds are authorized.

““(if) USE OF UNALLOCATED FUNDS.—If the
total amount of funds made available from the
Highway Trust Fund under this subsection but
not allocated exceeds $8,000,000 as of September
30 of any year, the excess amount—
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“(1) shall be apportioned in the following fis-
cal year by the Secretary to all States in accord-
ance with section 104(b)(3) of title 23, United
States Code;

“(I1) shall be considered to be a sum made
available for expenditure on the surface trans-
portation program, except that the amount shall
not be subject to section 133(d) of that title; and

“(111) shall be available for any purpose eligi-
ble for funding under section 133 of that title.

“(C) CONTRACT AUTHORITY.—Funds author-
ized under this paragraph shall be available for
obligation in the same manner as if the funds
were apportioned under chapter 1 of title 23,
United States Code, except that the Federal
share of the cost of any project under this sub-
section and the availability of funds authorized
by this paragraph shall be determined in ac-
cordance with this subsection.”.

(9) CONFORMING AMENDMENTS.—Section
1012(b) of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (23 U.S.C. 149 note;
105 Stat. 1938) is amended—

(1) in paragraph (1), by striking ‘“‘projects™
each place it appears and inserting ‘‘programs’’;
and

(2) in paragraph (5)—

(A) by striking “‘projects’” and inserting ‘‘pro-
grams’’; and

(B) by striking ‘‘traffic, volume’” and inserting
“traffic volume™’.

SEC. 1109. HIGHWAY USE TAX EVASION
PROJECTS.
(a) IN GENERAL.—Section 143 of title 23,

United States Code, is amended to read as fol-
lows:

“8143. Highway use tax evasion projects

‘““‘(a) DEFINITION OF STATE.—In this section,
the term ‘State’ means the 50 States and the Dis-
trict of Columbia.

““(b) PROJECTS.—

“(1) IN GENERAL.—The Secretary shall use
funds made available under paragraph (7) to
carry out highway use tax evasion projects in
accordance with this subsection.

““(2) ALLOCATION OF FUNDS.—The funds may
be allocated to the Internal Revenue Service and
the States at the discretion of the Secretary.

““(3) CONDITIONS ON FUNDS ALLOCATED TO IN-
TERNAL REVENUE SERVICE.—The Secretary shall
not impose any condition on the use of funds al-
located to the Internal Revenue Service under
this subsection.

““(4) LIMITATION ON USE OF FUNDS.—Funds
made available under paragraph (7) shall be
used only—

“(A) to expand efforts to enhance motor fuel
tax enforcement;

“(B) to fund additional Internal Revenue
Service staff, but only to carry out functions de-
scribed in this paragraph;

“(C) to supplement motor fuel tax examina-
tions and criminal investigations;

“(D) to develop automated data processing
tools to monitor motor fuel production and sales;

“(E) to evaluate and implement registration
and reporting requirements for motor fuel tax-
payers;

““(F) to reimburse State expenses that supple-
ment existing fuel tax compliance efforts; and

“(G) to analyze and implement programs to
reduce tax evasion associated with other high-
way use taxes.

““(5) MAINTENANCE OF EFFORT.—The Secretary
may not make an allocation to a State under
this subsection for a fiscal year unless the State
certifies that the aggregate expenditure of funds
of the State, exclusive of Federal funds, for
motor fuel tax enforcement activities will be
maintained at a level that does not fall below
the average level of such expenditure for the
preceding 2 fiscal years of the State.

‘“(6) FEDERAL SHARE.—The Federal share of
the cost of a project carried out under this sub-
section shall be 100 percent.

““(7) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—
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““(A) IN GENERAL.—There shall be available to
the Secretary from the Highway Trust Fund
(other than the Mass Transit Account) to carry
out this subsection $5,000,000 for each of fiscal
years 1998 through 2003.

““(B) AVAILABILITY OF FUNDS.—Funds author-
ized under this paragraph shall remain avail-
able for obligation for a period of 1 year after
the last day of the fiscal year for which the
funds are authorized.

““(8) In addition to funds allocated under this
section, a State may, at its discretion, expend up
to one-fourth of one percent of its annual Fed-
eral-aid apportionments under 104(b)(3) on ini-
tiatives to halt the evasion of payment of motor
fuel taxes.

‘‘(c) EXCISE FUEL REPORTING SYSTEM.—

““(1) IN GENERAL.—Not later than April 1, 1998,
the Secretary shall enter into a memorandum of
understanding with the Commissioner of the In-
ternal Revenue Service for the purposes of the
development and maintenance by the Internal
Revenue Service of an excise fuel reporting sys-
tem (referred to in this subsection as the ‘sys-
tem’).

““(2) ELEMENTS OF MEMORANDUM OF UNDER-
STANDING.—The memorandum of understanding
shall provide that—

“(A) the Internal Revenue Service shall de-
velop and maintain the system through con-
tracts;

““(B) the system shall be under the control of
the Internal Revenue Service; and

““(C) the system shall be made available for
use by appropriate State and Federal revenue,
tax, or law enforcement authorities, subject to
section 6103 of the Internal Revenue Code of
1986.

“(3) AUTHORIZATION OF APPROPRIATIONS FROM
HIGHWAY TRUST FUND.—

““(A) IN GENERAL.—There are authorized to be
appropriated to the Secretary from the Highway
Trust Fund (other than the Mass Transit Ac-
count) to carry out this subsection—

““(i) $8,000,000 for development of the system;
and

‘“(ii) $2,000,000 for each of fiscal years 1998
through 2003 for operation and maintenance of
the system.

““(B) AvAILABILITY.—Notwithstanding section
118(a), funds made available under subpara-
graph (A) shall not be available in advance of
an annual appropriation.””.

(b) CONFORMING AMENDMENTS.—

(1) The analysis for chapter 1 of title 23,
United States Code, is amended by striking the
item relating to section 143 and inserting the fol-
lowing:

*“143. Highway use tax evasion projects.”.

(2) Section 1040 of the Intermodal Surface
Transportation Efficiency Act of 1991 (23 U.S.C.
101 note; 105 Stat. 1992) is repealed.

(3) Section 8002 of the Intermodal Surface
Transportation Efficiency Act of 1991 (23 U.S.C.
101 note; 105 Stat. 2203) is amended—

(A) in the first sentence of subsection (g), by
striking “‘section 1040 of this Act’” and inserting
“‘section 143 of title 23, United States Code,’’;
and

(B) by striking subsection (h).

SEC. 1110. BICYCLE TRANSPORTATION AND PE-
DESTRIAN WALKWAYS.

Section 217 of title 23, United States Code, is
amended—

(1) in subsection (b)—

(A) by inserting ‘‘pedestrian walkways and”
after ‘“‘construction of’’; and

(B) by striking ‘““‘(other than the Interstate
System)’’;

(2) in subsection (e), by striking ‘*, other than
a highway access to which is fully controlled,”;

(3) by striking subsection (g) and inserting the
following:

““(g) PLANNING AND DESIGN.—

““(1) IN GENERAL.—Bicyclists and pedestrians
shall be given consideration in the comprehen-
sive transportation plans developed by each
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metropolitan planning organization and State
in accordance with sections 134 and 135, respec-
tively.

““(2) CONSTRUCTION.—Bicycle transportation
facilities and pedestrian walkways shall be con-
sidered, where appropriate, in conjunction with
all new construction and reconstruction of
transportation facilities, except where bicycle
and pedestrian use are not permitted.

““(8) SAFETY AND CONTIGUOUS ROUTES.—Trans-
portation plans and projects shall provide con-
sideration for safety and contiguous routes for
bicyclists and pedestrians.”’;

(4) in subsection (h)—

(A) by striking ‘““No motorized vehicles shall”
and inserting ‘“Motorized vehicles may not’’;
and

(B) by striking paragraph (3) and inserting
the following:

““(3) wheelchairs that are powered; and’’; and

(5) by striking subsection (j) and inserting the
following:

““(j) DEFINITIONS.—In this section:

‘(1) BICYCLE TRANSPORTATION FACILITY.—The
term ‘bicycle transportation facility’ means a
new or improved lane, path, or shoulder for use
by bicyclists or a traffic control device, shelter,
or parking facility for bicycles.

““(2) PEDESTRIAN.—The term ‘pedestrian’
means any person traveling by foot or any mo-
bility impaired person using a wheelchair.

““(3) WHEELCHAIR.—The term ‘wheelchair’
means a mobility aid, usable indoors, and de-
signed for and used by individuals with mobility
impairments, whether operated manually or
powered.”’.

SEC. 1111. DISADVANTAGED BUSINESS ENTER-
PRISES.

(a) GENERAL RULE.—Except to the extent that
the Secretary determines otherwise, not less
than 10 percent of the amounts made available
for any program under titles I, 11, and V of this
Act shall be expended with small business con-
cerns owned and controlled by socially and eco-
nomically disadvantaged individuals.

(b) DEFINITIONS.—For purposes of this section,
the following definitions apply:

(1) SMALL BUSINESS CONCERN.—The term
““small business concern’ has the meaning such
term has under section 3 of the Small Business
Act (15 U.S.C. 632); except that such term shall
not include any concern or group of concerns
controlled by the same socially and economi-
cally disadvantaged individual or individuals
which has average annual gross receipts over
the preceding 3 fiscal years in excess of
$16,600,000, as adjusted by the Secretary for in-
flation.

(2) SOCIALLY AND ECONOMICALLY DISADVAN-
TAGED INDIVIDUALS.—The term ‘“‘socially and
economically disadvantaged individuals” has
the meaning such term has under section 8(d) of
the Small Business Act (15 U.S.C. 637(d)) and
relevant subcontracting regulations promul-
gated pursuant thereto; except that women shall
be presumed to be socially and economically dis-
advantaged individuals for purposes of this sec-
tion.

(c) ANNUAL LISTING OF DISADVANTAGED BusI-
NESS ENTERPRISES.—Each State shall annually
survey and compile a list of the small business
concerns referred to in subsection (a) and the lo-
cation of such concerns in the State and notify
the Secretary, in writing, of the percentage of
such concerns which are controlled by women,
by socially and economically disadvantaged in-
dividuals (other than women), and by individ-
uals who are women and are otherwise socially
and economically disadvantaged individuals.

(d) UNIFORM CERTIFICATION.—The Secretary
shall establish minimum uniform criteria for
State governments to use in certifying whether a
concern qualifies for purposes of this section.
Such minimum uniform criteria shall include
but not be limited to on-site visits, personal
interviews, licenses, analysis of stock owner-
ship, listing of equipment, analysis of bonding
capacity, listing of work completed, resume of
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principal owners, financial capacity, and type
of work preferred.

(e) COMPLIANCE WITH COURT ORDERS.—Noth-
ing in this section limits the eligibility of an en-
tity or person to receive funds made available
under titles I, 11, and V of this Act, if the entity
or person is prevented, in whole or in part, from
complying with subsection (a) because a Federal
court issues a final order in which the court
finds that the requirement of subsection (a), or
the program established under subsection (a), is
unconstitutional.

(f) REVIEW BY COMPTROLLER GENERAL.—Not
later than 3 years after the date of enactment of
this Act, the Comptroller General of the United
States shall conduct a review of, and publish
and report to Congress findings and conclusions
on, the impact throughout the United States of
administering the requirement of subsection (a),
including an analysis of—

(1) in the case of small business concerns cer-
tified in each State under subsection (d) as
owned and controlled by socially and economi-
cally disadvantaged individuals—

(A) the number of the small business concerns;
and

(B) the participation rates of the small busi-
ness concerns in prime contracts and sub-
contracts funded under titles I, 11, and V of this
Act;

(2) in the case of small business concerns de-
scribed in paragraph (1) that receive prime con-
tracts and subcontracts funded under titles I, 11,
and V of this Act—

(A) the number of the small business concerns;

(B) the annual gross receipts of the small
business concerns; and

(C) the net worth of socially and economically
disadvantaged individuals that own and control
the small business concerns;

(3) in the case of small business concerns de-
scribed in paragraph (1) that do not receive
prime contracts and subcontracts funded under
titles I, 11, and V of this Act—

(A) the annual gross receipts of the small
business concerns; and

(B) the net worth of socially and economically
disadvantaged individuals that own and control
the small business concerns;

(4) in the case of business concerns that re-
ceive prime contracts and subcontracts funded

under titles I, 11, and V of this Act, other than
small business concerns described in paragraph
@—

(A) the annual gross receipts of the business
concerns; and

(B) the net worth of individuals that own and
control the business concerns;

(5) the rate of graduation from any programs
carried out to comply with the requirement of
subsection (a) for small business concerns owned
and controlled by socially and economically dis-
advantaged individuals;

(6) the overall cost of administering the re-
quirement of subsection (a), including adminis-
trative costs, certification costs, additional con-
struction costs, and litigation costs;

(7) any discrimination, on the basis of race,
color, national origin, or sex, against small busi-
ness concerns owned and controlled by socially
and economically disadvantaged individuals;

(8)(A) any other factors limiting the ability of
small business concerns owned and controlled
by socially and economically disadvantaged in-
dividuals to compete for prime contracts and
subcontracts funded under titles I, Il, and V of
this Act; and

(B) the extent to which any of those factors
are caused, in whole or in part, by discrimina-
tion based on race, color, national origin, or sex;

(9) any discrimination, on the basis of race,
color, national origin, or sex, against construc-
tion companies owned and controlled by socially
and economically disadvantaged individuals in
public and private transportation contracting
and the financial, credit, insurance, and bond
markets;

(10) the impact on small business concerns
owned and controlled by socially and economi-
cally disadvantaged individuals of—
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(A) the issuance of a final order described in
subsection (e) by a Federal court that suspends
a program established under subsection (a); or

(B) the repeal or suspension of State or local
disadvantaged business enterprise programs;
and

(11) the impact of the requirement of sub-
section (a), and any program carried out to com-
ply with subsection (a), on competition and the
creation of jobs, including the creation of jobs
for socially and economically disadvantaged in-
dividuals.

SEC. 1112. FEDERAL SHARE PAYABLE.

(a) IN GENERAL.—Section 120 of title 23,
United States Code (as amended by section
1106(a)), is amended—

(1) in each of subsections (a) and (b), by add-
ing at the end the following: ““In the case of any
project subject to this subsection, a State may
determine a lower Federal share than the Fed-
eral share determined under the preceding sen-
tences of this subsection.”’; and

(2) by adding at the end the following:

““(I) CREDIT FOR NON-FEDERAL SHARE.—

‘(1) ELIGIBILITY.—A State may use as a credit
toward the non-Federal share requirement for
any program under the Intermodal Surface
Transportation Efficiency Act of 1991 (Public
Law 102-240) or this title, other than the emer-
gency relief program authorized by section 125,
toll revenues that are generated and used by
public, quasi-public, and private agencies to
build, improve, or maintain, without the use of
Federal funds, highways, bridges, or tunnels
that serve the public purpose of interstate com-
merce.

““(2) MAINTENANCE OF EFFORT.—

““(A) IN GENERAL.—The credit toward any
non-Federal share under paragraph (1) shall
not reduce nor replace State funds required to
match Federal funds for any program under this
title.

‘“(B) CONDITIONS ON RECEIPT OF CREDIT.—

(i) AGREEMENT WITH THE SECRETARY.—TO re-
ceive a credit under paragraph (1) for a fiscal
year, a State shall enter into such agreements as
the Secretary may require to ensure that the
State will maintain its non-Federal transpor-
tation capital expenditures at or above the aver-
age level of such expenditures for the preceding
3 fiscal years.

““(ii) ExcepTION.—Notwithstanding clause (i),
a State may receive a credit under paragraph (1)
for a fiscal year if, for any 1 of the preceding 3
fiscal years, the non-Federal transportation
capital expenditures of the State were at a level
that was greater than 30 percent of the average
level of such expenditures for the other 2 of the
preceding 3 fiscal years.

““(3) TREATMENT.—

““(A) IN GENERAL.—Use of the credit toward a
non-Federal share under paragraph (1) shall
not expose the agencies from which the credit is
received to additional liability, additional regu-
lation, or additional administrative oversight.

““(B) CHARTERED MULTISTATE AGENCIES.—
When credit is applied from a chartered
multistate agency under paragraph (1), the
credit shall be applied equally to all charter
States.

““(C) NO ADDITIONAL STANDARDS.—A public,
quasi-public, or private agency from which the
credit for which the non-Federal share is cal-
culated under paragraph (1) shall not be subject
to any additional Federal design standards or
laws (including regulations) as a result of pro-
viding the credit beyond the standards and laws
to which the agency is already subject.””.

(b) TECHNICAL AMENDMENTS.—

(1) Section 104(f)(3) of title 23, United States
Code, is amended in the second sentence by
striking ‘‘section 120(j) of this title’” and insert-
ing “‘section 120”".

(2) Section 130(a) of title 23, United States
Code, is amended—

(A) in the first sentence, by striking ‘‘Except
as provided in subsection (d) of section 120 of
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this title”” and inserting ‘“‘Subject to section
120°’; and

(B) in the second sentence, by striking ‘‘except
as provided in subsection (d) of section 120 of
this title’” and inserting ‘‘subject to section 120°".
SEC. 1113. STUDIES AND REPORTS.

(a) HIGHWAY ECONOMIC REQUIREMENT SYS-
TEM.—

(1) METHODOLOGY.—

(A) EVALUATION.—The Comptroller General of
the United States shall conduct an evaluation of
the methodology used by the Department of
Transportation to determine highway needs
using the highway economic requirement system
(referred to in this subsection as the ‘“model’’).

(B) REQUIRED ELEMENT.—The evaluation
shall include an assessment of the extent to
which the model estimates an optimal level of
highway infrastructure investment, including
an assessment as to when the model may be
overestimating or underestimating investment
requirements.

(C) REPORT TO CONGRESS.—Not later than 2
years after the date of enactment of this Act,
the Comptroller General shall submit a report to
Congress on the results of the evaluation.

(2) STATE INVESTMENT PLANS.—

(A) STUDY.—In consultation with State trans-
portation departments and other appropriate
State and local officials, the Comptroller Gen-
eral of the United States shall conduct a study
on the extent to which the highway economic
requirement system of the Federal Highway Ad-
ministration can be used to provide States with
useful information for developing State trans-
portation investment plans and State infrastruc-
ture investment projections.

(B) REQUIRED ELEMENTS.—The study shall—

(i) identify any additional data that may need
to be collected beyond the data submitted, prior
to the date of enactment of this Act, to the Fed-
eral Highway Administration through the high-
way performance monitoring system; and

(ii) identify what additional work, if any,
would be required of the Federal Highway Ad-
ministration and the States to make the model
useful at the State level.

(C) REPORT TO CONGRESS.—Not later than 3
years after the date of enactment of this Act,
the Comptroller General shall submit a report to
Congress on the results of the study.

(b) INTERNATIONAL ROUGHNESS INDEX.—

(1) STuDY.—The Comptroller General of the
United States shall conduct a study on the
international roughness index that is used as an
indicator of pavement quality on the Federal-
aid highway system.

(2) REQUIRED ELEMENTS.—The study shall
specify the extent of usage of the index and the
extent to which the international roughness
index measurement is reliable across different
manufacturers and types of pavement.

(3) REPORT TO CONGRESS.—Not later than 2
years after the date of enactment of this Act,
the Comptroller General shall submit a report to
Congress on the results of the study.

(c) REPORTING OF RATES OF OBLIGATION.—
Section 104 of title 23, United States Code, is
amended—

(1) by redesignating subsection (j) as sub-
section (m); and

(2) by inserting after subsection (i) the follow-
ing:

““(j) REPORTING OF RATES OF OBLIGATION.—
On an annual basis, the Secretary shall publish
or otherwise report rates of obligation of funds
apportioned or set aside under this section and
section 133 according to—

““(1) program;

““(2) funding category or subcategory;

““(3) type of improvement;

“‘(4) State; and

““(5) sub-State geographic area, including ur-
banized and rural areas, on the basis of the
population of each such area.”.

(d) EVALUATION OF PROCUREMENT PRACTICES
AND PROJECT DELIVERY.—
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(1) STuDY.—The Comptroller General
conduct a study to assess—

(A) the impact that a utility company’s failure
to relocate its facilities in a timely manner has
on the delivery and cost of Federal-aid highway
and bridge projects;

(B) methods States use to mitigate delays de-
scribed in subparagraph (A), including the use
of the courts to compel utility cooperation;

(C) the prevalence and use of—

(i) incentives to utility companies for early
completion of utility relocations on Federal-aid
transportation project sites; and

(ii) penalties assessed on utility companies for
utility relocation delays on such projects;

(D) the extent to which States have used
available technologies, such as subsurface util-
ity engineering, early in the design of Federal-
aid highway and bridge projects so as to elimi-
nate or reduce the need for or delays due to util-
ity relocations; and

(E)(i) whether individual States compensate
transportation contractors for business costs in-
curred by the contractors when Federal-aid
highway and bridge projects under contract to
the contractors are delayed by delays caused by
utility companies in utility relocations; and

(ii) methods used by States in making any
such compensation.

(2) REPORT.—Not later than 1 year after the
date of the enactment of this Act, the Comptrol-
ler General shall submit to Congress a report on
the results of the study, including any rec-
ommendations that the Comptroller General de-
termines to be appropriate as a result of the
study.

SEC. 1114. DEFINITIONS.

(a) FEDERAL-AID HIGHWAY FUNDS AND PRO-
GRAM.—

(1) IN GENERAL.—Section 101(a) of title 23,
United States Code, is amended by inserting be-
fore the undesignated paragraph defining “‘Fed-
eral-aid highways’’ the following:

“The term ‘Federal-aid highway funds’ means
funds made available to carry out the Federal-
aid highway program.

“The term ‘Federal-aid highway program’
means all programs authorized under chapters
1, 3,and 5.”.

(2) CONFORMING AMENDMENTS.—

(A) Section 101(d) of title 23, United States
Code, is amended by striking ‘‘the construction
of Federal-aid highways or highway planning,
research, or development’” and inserting ‘‘the
Federal-aid highway program.

(B) Section 104(m)(1) of title 23, United States
Code (as redesignated by section 1113(c)(1)), is
amended by striking ‘‘Federal-aid highways and
the highway safety construction programs’ and
inserting ‘‘the Federal-aid highway program’’.

(C) Section 107(b) of title 23, United States
Code, is amended in the second sentence by
striking ‘‘Federal-aid highways’’ and inserting
“‘the Federal-aid highway program”’.

(b) ALPHABETIZATION OF DEFINITIONS.—Sec-
tion 101(a) of title 23, United States Code, is
amended by reordering the undesignated para-
graphs so that they are in alphabetical order.
SEC. 1115. COOPERATIVE FEDERAL LANDS TRANS-

PORTATION PROGRAM.

(a) IN GENERAL.—Chapter 2 of title 23, United
States Code (as amended by section 1107(a)), is
amended by inserting after section 206 the fol-
lowing:

§207. Cooperative Federal Lands Transpor-
tation Program

““(a) IN GENERAL.—There is established the
Cooperative Federal Lands Transportation Pro-
gram (referred to in this section as the ‘pro-
gram’). Funds available for the program under
subsection (e) may be used for projects, or por-
tions of projects, on highways that are owned or
maintained by States or political subdivisions of
States and that cross, are adjacent to, or lead to
federally owned land or Indian reservations (in-
cluding Army Corps of Engineers reservoirs), as
determined by the State. Such projects shall be

shall
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proposed by a State and selected by the Sec-
retary. A project proposed by a State under this
section shall be on a highway or bridge owned
or maintained by the State, or 1 or more politi-
cal subdivisions of the State, and may be a
highway or bridge construction or maintenance
project eligible under this title or any project of
a type described in section 204(h).

*“(b) DISTRIBUTION OF FUNDS FOR PROJECTS.—

““(1) IN GENERAL.—

““(A) IN GENERAL.—The Secretary—

‘(i) after consultation with the Administrator
of General Services, the Secretary of the Inte-
rior, and other agencies as appropriate (includ-
ing the Army Corps of Engineers), shall deter-
mine the percentage of the total land in each
State that is owned by the Federal Government
or that is held by the Federal Government in
trust;

““(ii) shall determine the sum of the percent-
ages determined under clause (i) for States with
respect to which the percentage is 4.5 or greater;
and

““(iii) shall determine for each State included
in the determination under clause (ii) the per-
centage obtained by dividing—

“(1) the percentage for the State determined
under clause (i); by

“(11) the sum determined under clause (ii).

““(B) ADJUSTMENT.—The Secretary shall—

‘(i) reduce any percentage determined under
subparagraph (A)(iii) that is greater than 7.5
percent to 7.5 percent; and

““(ii) redistribute the percentage points equal
to any reduction under clause (i) among other
States included in the determination under sub-
paragraph (A)(ii) in proportion to the percent-
ages for those States determined under subpara-
graph (A)(iii).

““(2) AVAILABILITY TO STATES.—EXxcept as pro-
vided in paragraph (3), for each fiscal year, the
Secretary shall make funds available to carry
out eligible projects in a State in an amount
equal to the amount obtained by multiplying—

““(A) the percentage for the State, if any, de-
termined under paragraph (1); by

*“(B) the funds made available for the program
under subsection (e) for the fiscal year.

““(3) SELECTION OF PROJECTS.—The Secretary
may establish deadlines for States to submit pro-
posed projects for funding under this section,
except that in the case of fiscal year 1998 the
deadline may not be earlier than January 1,
1998. For each fiscal year, if a State does not
have pending, by that deadline, applications for
projects with an estimated cost equal to at least
3 times the amount for the State determined
under paragraph (2), the Secretary may distrib-
ute, to 1 or more other States, at the Secretary’s
discretion, ¥s of the amount by which the esti-
mated cost of the State’s applications is less
than 3 times the amount for the State deter-
mined under paragraph (2).

‘‘(c) TRANSFERS.—

““(1) IN GENERAL.—Subject to subsection (f),
notwithstanding any other provision of law, a
State and the Secretary may agree to transfer
amounts made available to a State under this
section to the allocations of the State under sec-
tion 202 for use in carrying out projects on any
Federal lands highway that is located in the
State.

““(2) SPECIAL RULE.—This paragraph applies
to a State that contains a national park that
was visited by more than 2,500,000 people in 1996
and comprises more than 3,000 square miles of
land area, including surface water, that is lo-
cated in the State. For such a State, 50 percent
of the amount that would otherwise be made
available to the State for each fiscal year under
the program under subsection (e) shall be made
available only for eligible highway uses in the
national park and within the borders of the
State. For the purpose of making allocations
under section 202(c), the Secretary may not take
into account the past or future availability, for
use on park roads and parkways in a national
park, of funds made available for use in a na-
tional park by this paragraph.
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“(d) RIGHTS-OF-WAY  ACROSS  FEDERAL
LAND.—Nothing in this section affects any claim
for a right-of-way across Federal land.

““(e) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

“(1) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this section
(other than subsection (f)) $74,000,000 for each
of fiscal years 1998 through 2003.

““(2) CONTRACT AUTHORITY.—Funds author-
ized under this subsection shall be available for
obligation in the same manner as if the funds
were apportioned under chapter 1.

“(f) ADDITIONAL AUTHORIZATION OF CON-
TRACT AUTHORITY FOR STATES WITH INDIAN
RESERVATIONS.—

““(1) AVAILABILITY TO STATES.—Not later than
October 1 of each fiscal year, funds made avail-
able under paragraph (5) for the fiscal year
shall be made available by the Secretary, in
equal amounts, to each State that has within
the boundaries of the State all or part of an In-
dian reservation having a land area of
10,000,000 acres or more.

““(2) AVAILABILITY TO ELIGIBLE COUNTIES.—

“(A) IN GENERAL.—Each fiscal year, each
county that is located in a State to which funds
are made available under paragraph (1), and
that has in the county a public road described
in subparagraph (B), shall be eligible to apply
to the State for all or a portion of the funds
made available to the State under this sub-
section to be used by the county to maintain
such roads.

“(B) ROADs.—A public road referred to in
subparagraph (A) is a public road that—

““(i) is within, adjacent to, or provides access
to an Indian reservation described in paragraph
(1);

““(ii) is used by a school bus to transport chil-
dren to or from a school or Headstart program
carried out under the Head Start Act (42 U.S.C.
9831 et seq.); and

“(iii) is maintained by the county in which
the public road is located.

“(C) ALLOCATION AMONG ELIGIBLE COUN-
TIES.—

“(i) IN GENERAL.—Except as provided in
clause (ii), each State that receives funds under
paragraph (1) shall provide directly to each
county that applies for funds the amount that
the county requests in the application.

“(ii) ALLOCATION AMONG ELIGIBLE COUN-
TIES.—If the total amount of funds applied for
under this subsection by eligible counties in a
State exceeds the amount of funds available to
the State, the State shall equitably allocate the
funds among the eligible counties that apply for
funds.

““(3) SUPPLEMENTARY FUNDING.—For each fis-
cal year, the Secretary shall ensure that fund-
ing made available under this subsection supple-
ments (and does not supplant)—

““(A) any obligation of funds by the Bureau of
Indian Affairs for road maintenance programs
on Indian reservations; and

“(B) any funding provided by a State to a
county for road maintenance programs in the
county.

““(4) USE OF UNALLOCATED FUNDS.—ANy por-
tion of the funds made available to a State
under this subsection that is not made available
to counties within 1 year after the funds are
made available to the State shall be apportioned
among the States in accordance with section
104(b).

““(5) SET-ASIDE.—For each of fiscal years 1998
through 2003, the Secretary shall set aside
$1,500,000 from amounts made available under
section 541(a) of title 23, United States Code.”".

(b) CONFORMING AMENDMENT.—The analysis
for chapter 2 of title 23, United States Code, is
amended by striking the item relating to section
207 and inserting the following:

“207. Cooperative Federal Lands
tation Program.”’.

Transpor-
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TRADE CORRIDOR AND BORDER
CROSSING PLANNING AND BORDER
INFRASTRUCTURE.

(a) DEFINITIONS.—In this section:

(1) AFFECTED PORT OF ENTRY.—The term ‘“‘af-
fected port of entry’”” means a seaport or airport
in any State that demonstrates that the trans-
portation of cargo by rail or motor carrier
through the seaport or airport has increased sig-
nificantly since the date of enactment of the
North American Free Trade Agreement Imple-
mentation Act (Public Law 103-182).

(2) BORDER STATE.—The term ‘“‘border State”
means a State of the United States that—

(A) is located along the border with Mexico; or

(B) is located along the border with Canada.

(3) BORDER STATION.—The term ‘“‘border sta-
tion”” means a controlled port of entry into the
United States located in the United States at the
border with Mexico or Canada, consisting of
land occupied by the station and the buildings,
roadways, and parking lots on the land.

(4) FEDERAL INSPECTION AGENCY.—The term
“‘Federal inspection agency’” means a Federal
agency responsible for the enforcement of immi-
gration laws (including regulations), customs
laws (including regulations), and agriculture
import restrictions, including the United States
Customs Service, the Immigration and Natu-
ralization Service, the Animal and Plant Health
Inspection Service, the Food and Drug Adminis-
tration, the United States Fish and Wildlife
Service, and the Department of State.

(5) GATEWAY.—The term ‘‘gateway’’ means a
grouping of border stations defined by proximity
and similarity of trade.

(6) NON-FEDERAL GOVERNMENTAL JURISDIC-
TION.—The term ‘“‘non-Federal governmental ju-
risdiction’” means a regional, State, or local au-
thority involved in the planning, development,
provision, or funding of transportation infra-
structure needs.

(b) BORDER CROSSING PLANNING
GRANTS.—

(1) IN GENERAL.—The Secretary shall make in-
centive grants to States and to metropolitan
planning organizations designated under sec-
tion 134 of title 23, United States Code.

(2) Use OF GRANTS.—The grants shall be used
to encourage joint transportation planning ac-
tivities and to improve people and vehicle move-
ment into and through international gateways
as a supplement to statewide and metropolitan
transportation planning funding made available
under other provisions of this Act and under
title 23, United States Code.

(3) CONDITION OF GRANTS.—As a condition of
receiving a grant under paragraph (1), a State
transportation department or a metropolitan
planning organization shall certify to the Sec-
retary that it commits to be engaged in joint
planning with its counterpart agency in Mexico
or Canada.

(4) LIMITATION ON AMOUNT.—Each State
transportation department or metropolitan plan-
ning organization may receive not more than
$100,000 under this subsection for any fiscal
year.

(5) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
section $1,400,000 for each of fiscal years 1998
through 2003.

(B) CONTRACT AUTHORITY.—Funds authorized
under this subsection shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code, except that the Federal share of the
cost of a project under this subsection shall be
determined in accordance with subsection (f).

(c) TRADE CORRIDOR PLANNING INCENTIVE
GRANTS.—

(1) GRANTS.—

(A) IN GENERAL.—The Secretary shall make
grants to States to encourage, within the frame-
work of the statewide transportation planning
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process of the State under section 135 of title 23,
United States Code, cooperative multistate cor-
ridor analysis of, and planning for, the safe and
efficient movement of goods along and within
international or interstate trade corridors of na-
tional importance and through affected ports of
entry.

(B) IDENTIFICATION OF CORRIDORS.—Each cor-
ridor and affected port of entry referred to in
subparagraph (A) shall be cooperatively identi-
fied by the States along the corridor or by the
State in which the affected port of entry is lo-
cated.

(2) CORRIDOR PLANS.—

(A) IN GENERAL.—As a condition of receiving
a grant under paragraph (1), a State shall enter
into an agreement with the Secretary that speci-
fies that, not later than 2 years after receipt of
the grant—

(i) in cooperation with the other States along
the corridor, the State will submit a plan for
corridor improvements to the Secretary; or

(ii) the State will submit a plan for affected
port of entry improvements to the Secretary.

(B) COORDINATION OF PLANNING.—Planning
with respect to a corridor under this subsection
shall be coordinated with transportation plan-
ning being carried out by the States and metro-
politan planning organizations along the cor-
ridor and, to the extent appropriate, with trans-
portation planning being carried out by Federal
land management agencies, by tribal govern-
ments, or by government agencies in Mexico or
Canada.

(3) MULTISTATE AGREEMENTS FOR TRADE COR-
RIDOR PLANNING.—The consent of Congress is
granted to any 2 or more States—

(A) to enter into multistate agreements, not in
conflict with any law of the United States, for
cooperative efforts and mutual assistance in
support of interstate trade corridor planning ac-
tivities; and

(B) to establish such agencies, joint or other-
wise, as the States may determine desirable to
make the agreements effective.

(4) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
section $3,000,000 for each of fiscal years 1998
through 2003.

(B) CONTRACT AUTHORITY.—Funds authorized
under this subsection shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code, except that the Federal share of the
cost of a project under this subsection shall be
determined in accordance with subsection (f).

(d) FEDERAL ASSISTANCE FOR TRADE COR-
RIDORS AND BORDER INFRASTRUCTURE SAFETY
AND CONGESTION RELIEF.—

(1) APPLICATIONS FOR GRANTS.—The Secretary
shall make grants to States or metropolitan
planning organizations that submit an applica-
tion that—

(A) demonstrates need for assistance in carry-
ing out transportation projects that are nec-
essary to relieve traffic congestion or improve
enforcement of motor carrier safety laws;

(B) includes strategies to involve both the
public and private sectors in the proposed
project;

(C) provides for the safe and efficient move-
ment of goods along and within international or
interstate trade corridors; and

(D) provides for the continued planning and
development of trade corridors.

(2) SELECTION OF STATES, METROPOLITAN
PLANNING ORGANIZATIONS, AND PROJECTS TO RE-
CEIVE GRANTS.—Notwithstanding any other pro-
vision of this Act, in selecting States, metropoli-
tan planning organizations, and projects to re-
ceive grants under this subsection, the Secretary
shall consider—

(A) the extent to which the annual volume of
commercial vehicle traffic at the border stations
or ports of entry of each State—
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(i) has increased since the date of enactment
of the North American Free Trade Agreement
Implementation Act (Public Law 103-182); and

(ii) is projected to increase in the future;

(B) the extent to which commercial vehicle
traffic in each State—

(i) has increased since the date of enactment
of the North American Free Trade Agreement
Implementation Act (Public Law 103-182); and

(ii) is projected to increase in the future;

(C) the extent of border and affected port of
entry or ports of entry transportation improve-
ments carried out by each State since the date of
enactment of the North American Free Trade
Agreement Implementation Act (Public Law 103—
182);

(D) the extent to which international truck-
borne commodities move through each State;

(E) the reduction in commercial and other
travel time through a major international gate-
way or affected port of entry expected as a re-
sult of the proposed project including the level
of traffic delays at at-grade highway crossings
of major rail lines in trade corridors;

(F) the extent of leveraging of Federal funds
provided under this subsection, including—

(i) use of innovative financing;

(ii) combination with funding provided under
other sections of this Act and title 23, United
States Code; and

(iii) combination with other sources of Fed-
eral, State, local, or private funding including
State, local, and private matching funds;

(G) improvements in vehicle and highway
safety and cargo security in and through the
gateway or affected port of entry concerned;

(H) the degree of demonstrated coordination
with Federal inspection agencies;

(1) the extent to which the innovative and
problem solving techniques of the proposed
project would be applicable to other border sta-
tions or ports of entry;

(J) demonstrated local commitment to imple-
ment and sustain continuing comprehensive bor-
der or affected port of entry planning processes
and improvement programs; and

(K) the value of the cargo carried by commer-
cial vehicle traffic, to the extent that the value
of the cargo and congestion impose economic
costs on the Nation’s economy.

(3) USE OF GRANTS.—

(A) IN GENERAL.—A grant under this sub-
section shall be used to develop project plans,
and implement coordinated and comprehensive
programs of projects, to improve efficiency and
safety.

(B) TYPE OF PLANS AND PROGRAMS.—The
plans and programs may include—

(i) improvements to transport and supporting
infrastructure;

(ii) improvements in operational strategies, in-
cluding electronic data interchange and use of
telecommunications to expedite vehicle and
cargo movement including the deployment of
technologies to detect and deter illegal narcotic
smuggling;

(iii) modifications to regulatory procedures to
expedite vehicle and cargo flow;

(iv) new infrastructure construction;

(v) purchase, installation, and maintenance of
weigh-in-motion devices and associated elec-
tronic equipment in Mexico or Canada if real
time data from the devices is provided to the
nearest border station and to State commercial
vehicle enforcement facilities that serve the bor-
der station; and

(vi) other institutional improvements, such as
coordination of binational planning, program-
ming, and border operation, with special empha-
sis on coordination with—

(1) Federal inspection agencies; and

(I1) their counterpart agencies in Mexico and
Canada.

(4) CONSTRUCTION OF TRANSPORTATION INFRA-
STRUCTURE FOR LAW ENFORCEMENT PURPOSES.—
At the request of the Administrator of General
Services, in consultation with the Attorney Gen-
eral, the Secretary may transfer, during the pe-
riod of fiscal years 1998 through 2001, not more
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than $10,000,000 of the amounts made available
under paragraph (5) to the Administrator of
General Services for the construction of trans-
portation infrastructure necessary for law en-
forcement in border States.

(5) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to carry
out this subsection $125,000,000 for each of fiscal
years 1998 through 2003.

(e) COORDINATION OF PLANNING.—

(1) PLANNING AND DEVELOPMENT OF BORDER
STATIONS.—The General Services Administration
shall be the coordinating Federal agency in the
planning and development of new or expanded
border stations.

(2) COOPERATIVE ACTIVITIES.—In carrying out
paragraph (1), the Administrator of General
Services shall cooperate with Federal inspection
agencies and non-Federal governmental juris-
dictions to ensure that—

(A) improvements to border station facilities
take into account regional and local conditions,
including the alignment of highway systems and
connecting roadways; and

(B) all facility requirements, associated costs,
and economic impacts are identified.

(f) CosT SHARING.—A grant under this section
shall be used to pay the Federal share of the
cost of a project. The Federal share shall not ex-
ceed 80 percent.

(g) USE OF UNALLOCATED FUNDs.—If the total
amount of funds made available from the High-
way Trust Fund under this section but not allo-
cated exceeds $4,000,000 as of September 30 of
any year, the excess amount—

(1) shall be apportioned in the following fiscal
year by the Secretary to all States in accordance
with section 104(b)(3) of title 23, United States
Code;

(2) shall be considered to be a sum made avail-
able for expenditure on the surface transpor-
tation program, except that the amount shall
not be subject to section 133(d) of that title; and

(3) shall be available for any purpose eligible
for funding under section 133 of that title.

SEC. 1117. APPALACHIAN DEVELOPMENT HIGH-
WAY SYSTEM.

(a) AVAILABILITY, RELEASE, AND REALLOCA-
TION OF FUNDs.—Section 201(a) of the Appa-
lachian Regional Development Act of 1965 (40
U.S.C. App.) is amended—

(1) in the second sentence, by inserting before
the period at the end the following: *‘, except
that each allocation to a State shall remain
available for expenditure in the State for the fis-
cal year in which the allocation is allocated and
for the 3 following fiscal years’’; and

(2) by inserting after the second sentence the
following: ‘‘Funds authorized under this section
for fiscal year 1998 or a fiscal year thereafter,
and not expended by a State during the 4 fiscal
years referred to in the preceding sentence, shall
be released to the Commission for reallocation
and shall remain available until expended.”’.

(b) SuBSTITUTE CORRIDOR.—Section 201(b) of
the Appalachian Regional Development Act of
1965 (40 U.S.C. App.) is amended—

(1) by redesignating paragraphs (1) through
(4) as subparagraphs (A) through (D), respec-
tively;

(2) by striking ““(b) The Commission’” and in-
serting the following:

“‘(b) DESIGNATIONS.—

““(1) IN GENERAL.—The Commission’’; and

(3) by adding at the end the following:

““(2) SUBSTITUTE CORRIDOR.—In lieu of Cor-
ridor H in Virginia, the Appalachian develop-
ment highway system shall include the Virginia
portion of the segment identified in section
1105(c)(29) of the Intermodal Surface Transpor-
tation Efficiency Act of 1991 (109 Stat. 597).”".

(c) FEDERAL SHARE FOR PREFINANCED
PROJECTS.—Section 201(h)(1) of the Appalachian
Regional Development Act of 1965 (40 U.S.C.
App.) is amended by striking ‘“70 per centum
and inserting ‘“80 percent’’.

(d) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—Section 201 of the Appalachian Regional
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Development Act of 1965 (40 U.S.C. App.) is
amended by striking subsection (g) and inserting
the following:

““(g) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

““(1) IN GENERAL.—

““(A) FISCAL YEARS 1998 THROUGH 2003.—For the
continued construction of the Appalachian de-
velopment highway system approved as of Sep-
tember 30, 1996, in accordance with this section,
there shall be available from the Highway Trust
Fund (other than the Mass Transit Account)
$40,000,000 for each of fiscal years 1998 through
2000, $50,000,000 for fiscal year 2001, $60,000,000
for fiscal year 2002, and $70,000,000 for fiscal
year 2003.

““(B) OBLIGATION AUTHORITY.—The Secretary
shall provide equivalent amounts of obligation
authority for the funds authorized under sub-
paragraph (A).

““(2) CONTRACT AUTHORITY.—Funds author-
ized under this subsection shall be available for
obligation in the same manner as if the funds
were apportioned under chapter 1 of title 23,
United States Code, except that the Federal
share shall be determined in accordance with
this section and the funds shall remain avail-
able in accordance with subsection (a).”’.

SEC. 1118. INTERSTATE 4R AND BRIDGE DISCRE-
TIONARY PROGRAM.

(a) IN GENERAL.—Section 104 of title 23,
United States Code (as amended by section
1113(c)(1)), is amended by inserting after sub-
section (j) the following:

“(k) SET-ASIDE FOR
BRIDGE PROJECTS.—

““(1) IN GENERAL.—For each of fiscal years
1998 through 2003, before any apportionment is
made under subsection (b)(1), the Secretary
shall set aside $70,000,000 from amounts to be
apportioned under subsection (b)(1)(A), and
$70,000,000 from amounts to be apportioned
under subsection (b)(1)(B), for allocation by the
Secretary—

““(A) for projects for resurfacing, restoring, re-
habilitating, or reconstructing any route or por-
tion of a route on the Interstate System (other
than any highway designated as a part of the
Interstate System under section 103(c)(4) and
any toll road on the Interstate System that is
not subject to an agreement under section 119(e)
(as in effect on December 17, 1991) or an agree-
ment under section 129(a));

““(B) for projects for a highway bridge the re-
placement, rehabilitation, or seismic retrofit cost
of which is more than $10,000,000; and

*“(C) for projects for a highway bridge the re-
placement, rehabilitation, or seismic retrofit cost
of which is less than $10,000,000 if the cost is at
least twice the amount reserved under section
144(c) by the State in which the bridge is located
for the fiscal year in which application is made
for an allocation for the bridge under this sub-
section.

““(2) REQUIRED ALLOCATION.—

““(A) IN GENERAL.—Subject to subparagraph
(B), for each of fiscal years 1998 through 2003,
the Secretary shall allocate on October 1, for use
for highway bridge projects—

“(i) at least $20,000,000 of the amounts set
aside under paragraph (1) to any State that—

“(1) is apportioned for fiscal year 1998 under
paragraphs (1)(B), (1)(C)@i)(111), and (3)(A)(iii)
of subsection (b) an amount that is less than the
amount apportioned to the State for the high-
way bridge replacement and rehabilitation pro-
gram under section 144 for fiscal year 1997; and

“(I1) was apportioned for that program for
fiscal year 1997 an amount greater than
$125,000,000; and

“(ii) at least $15,000,000 of the amounts set
aside under paragraph (1) to any State with re-
spect to which the average service life of the
bridges in the State exceeds 46 years as of the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998.

‘“(B) EXCEPTION.—A State that transferred
funds from the highway bridge replacement and
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rehabilitation program during any of fiscal
years 1995 through 1997 in an amount greater
than 10 percent of the apportionments for that
program for the fiscal year shall not be eligible
for an allocation under subparagraph (A)(i).

““(C) ADDITIONAL ALLOCATION.—AN allocation
to a State under subparagraph (A) shall be in
addition to any allocation to the State under
paragraph (1).

““(3) AVAILABILITY TO STATES OF INTERSTATE
4R FUNDS.—The Secretary may grant the appli-
cation of a State for funds made available for a
fiscal year for a project described in paragraph
(1)(A) if the Secretary determines that—

““(A) the State has obligated or demonstrates
that it will obligate for the fiscal year all of the
apportionments to the State under subpara-
graphs (A) and (B) of subsection (b)(1) other
than an amount that, by itself, is insufficient to
pay the Federal share of the cost of a project de-
scribed in paragraph (1)(A) that has been sub-
mitted by the State to the Secretary for ap-
proval; and

““(B) the State is willing and able to—

““(i) obligate the funds within 1 year after the
date on which the funds are made available;

““(ii) apply the funds to a project that is ready
to be commenced; and
(iii) in the case of construction work, begin
work within 90 days after the date of obligation
of the funds.

““(4) ELIGIBILITY OF CERTAIN BRIDGES.—

““(A) IN GENERAL.—Notwithstanding any other
provision of law, any bridge that is owned and
operated by an agency that does not have tax-
ing powers and whose functions include operat-
ing a federally assisted public transit system
subsidized by toll revenues shall be eligible for
assistance under this subsection.

“(B) LIMITATION.—The amount of assistance
under subparagraph (A) shall not exceed the cu-
mulative amount that the agency has expended
for capital and operating costs to subsidize the
transit system.

*“(C) DETERMINATION BY THE SECRETARY.—Be-
fore authorizing an expenditure of funds under
this paragraph, the Secretary shall make a de-
termination that the applicant agency has in-
sufficient reserves, surpluses, and projected rev-
enues (over and above those required for bridge
and transit capital and operating costs) to fund
the necessary bridge replacement, seismic retro-
fitting, or rehabilitation project.

‘(D) CREDITING OF NON-FEDERAL FUNDS.—AnNy
non-Federal funds expended for the seismic ret-
rofit of the bridge may be credited toward the
non-Federal share required as a condition of re-
ceipt of any Federal funds for seismic retrofit of
the bridge made available after the date of ex-
penditure.

““(5)  REQUIRED ALLOCATION FOR CERTAIN
STATES.—

““(A) ALLOCATION.—For each of fiscal years
1998 through 2003, the Secretary shall allocate
on October 1, to States eligible under subpara-
graph (B), for use for projects described in para-
graph (1), $10,000,000 of the amounts set aside
under paragraph (1) from amounts to be appor-
tioned under subsection (b)(1)(A).

““(B) ELIGIBLE STATES.—A State shall be eligi-
ble for an allocation under subparagraph (A)
for a fiscal year if—

““(i) the State ranks among the lowest 10 per-
cent of States in a ranking of States by per cap-
ita personal income;

““(ii) for the State, the ratio that—

“(1) the State’s estimated percentage of total
Federal-aid highway program apportionments
for the period of fiscal years 1998 through 2003
under this title; bears to

“(11) the percentage of estimated total tax re-
ceipts attributable to highway users in the State
paid into the Highway Trust Fund (other than
the Mass Transit Account) for the period of fis-
cal years 1998 through 2003;

is less than 1.00, as of the date of enactment of
this subsection; and
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“(iii)(1) the State’s estimated percentage of
total Federal-aid highway program apportion-
ments for the period of fiscal years 1998 through
2003 under this title, as of the date of enactment
of this subsection; is less than

“(I1) the State’s percentage of total Federal-
aid highway program apportionments and Fed-
eral lands highways program allocations under
the Intermodal Surface Transportation Effi-
ciency Act of 1991 (105 Stat. 1914), and alloca-
tions under sections 1103 through 1108 of that
Act, for the period of fiscal years 1992 through
1997.

““(C) ADDITIONAL ALLOCATION.—AnN allocation
to a State under subparagraph (A) shall be in
addition to any allocation to the State under
paragraph (1).

‘“(6) PERIOD OF AVAILABILITY OF DISCRE-
TIONARY FUNDS.—Amounts made available
under this subsection shall remain available
until expended.””.

(b) CONFORMING AMENDMENT.—Section 118 of
title 23, United States Code, is amended by strik-
ing subsection (c).

SEC. 1119. MAGNETIC LEVITATION TRANSPOR-
TATION TECHNOLOGY DEPLOYMENT
PROGRAM.

(a) IN GENERAL.—Chapter 3 of title 23, United
States Code, is amended by inserting after sec-
tion 321 the following:

“§322. Magnetic levitation transportation
technology deployment program

“‘(a) DEFINITIONS.—In this section:

““(1) ELIGIBLE PROJECT COSTS.—The term ‘eli-
gible project costs’ means the capital cost of the
fixed guideway infrastructure of a MAGLEV
project, including land, piers, guideways, pro-
pulsion equipment and other components at-
tached to guideways, power distribution facili-
ties (including substations), control and commu-
nications facilities, access roads, and storage,
repair, and maintenance facilities, but not in-
cluding costs incurred for a new station.

“(2) FuLL PROJECT cOsSTS.—The term ‘full
project costs’ means the total capital costs of a
MAGLEYV project, including eligible project costs
and the costs of stations, vehicles, and equip-
ment.

“(3) MAGLEV.—The term ‘MAGLEV’ means
transportation systems employing magnetic levi-
tation that would be capable of safe use by the
public at a speed in excess of 240 miles per hour.

““(4) PARTNERSHIP POTENTIAL.—The term
‘partnership potential’ has the meaning given
the term in the commercial feasibility study of
high-speed ground transportation conducted
under section 1036 of the Intermodal Surface
Transportation Efficiency Act of 1991 (Public
Law 102-240; 105 Stat. 1978).

“‘(b) ASSISTANCE.—

““(1) IN GENERAL.—The Secretary shall make
available financial assistance to provide the
Federal share of full project costs of eligible
projects selected under this section.

““(2) FEDERAL SHARE.—The Federal share of
full project costs under paragraph (1) shall be
not more than 7.

““(3) USE OF AssISTANCE.—Financial assistance
provided under paragraph (1) shall be used only
to pay eligible project costs of projects selected
under this section.

““(c) SOLICITATION OF APPLICATIONS FOR AS-
SISTANCE.—Not later than 180 days after the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998, the Sec-
retary shall solicit applications from States, or
authorities designated by 1 or more States, for
financial assistance authorized by subsection (b)
for planning, design, and construction of eligi-
ble MAGLEYV projects.

““(d) PROJECT ELIGIBILITY.—To be eligible to
receive financial assistance under subsection
(b), a project shall—

““(1) involve a segment or segments of a high-
speed ground transportation corridor that ex-
hibit partnership potential;

““(2) require an amount of Federal funds for
project financing that will not exceed the sum
of—

CONGRESSIONAL RECORD —SENATE

““(A) the amounts made available under sub-
section (h)(1)(A); and

‘“(B) the amounts made available by States
under subsection (h)(4);

““(3) result in an operating transportation fa-
cility that provides a revenue producing service;

““(4) be undertaken through a public and pri-
vate partnership, with at least ¥s of full project
costs paid using non-Federal funds;

““(5) satisfy applicable statewide and metro-
politan planning requirements;

“(6) be approved by the Secretary based on an
application submitted to the Secretary by a
State or authority designated by 1 or more
States;

“(7) to the extent that non-United States
MAGLEYV technology is used within the United
States, be carried out as a technology transfer
project; and

*“(8) be carried out using materials at least 70
percent of which are manufactured in the
United States.

‘“(e) PROJECT SELECTION CRITERIA.—Prior to
soliciting applications, the Secretary shall estab-
lish criteria for selecting which eligible projects
under subsection (d) will receive financial as-
sistance under subsection (b). The criteria shall
include the extent to which—

‘(1) a project is nationally significant, includ-
ing the extent to which the project will dem-
onstrate the feasibility of deployment of
MAGLEV technology throughout the United
States;

““(2) timely implementation of the project will
reduce congestion in other modes of transpor-
tation and reduce the need for additional high-
way or airport construction;

““(3) States, regions, and localities financially
contribute to the project;

““(4) implementation of the project will create
new jobs in traditional and emerging industries;

*“(5) the project will augment MAGLEV net-
works identified as having partnership poten-
tial;

““(6) financial assistance would foster public
and private partnerships for infrastructure de-
velopment and attract private debt or equity in-
vestment;

“(7) financial assistance would foster the
timely implementation of a project; and

“(8) life-cycle costs in design and engineering
are considered and enhanced.

*“(f) PROJECT SELECTION.—

““(1) PRE-CONSTRUCTION PLANNING ACTIVI-
TIES.—

““(A) Not later than 90 days after a deadline
established by the Secretary for the receipt of
applications, the Secretary shall evaluate the el-
igible projects in accordance with the selection
criteria and select one or more eligible projects
to receive financial assistance for pre-construc-
tion planning activities, including—

‘(i) preparation of feasibility studies, major
investment studies, and environmental impact
statements and assessments as are required
under State law;

““(ii) pricing of the final design, engineering,
and construction activities proposed to be as-
sisted under paragraph (2); and

““(iii) such other activities as are necessary to
provide the Secretary with sufficient informa-
tion to evaluate whether a project should re-
ceive financial assistance for final design, engi-
neering, and construction activities under para-
graph (2).

““(B) Notwithstanding subsection (a)(1) of this
section, eligible project costs shall include the
cost of pre-construction planning activities.

‘“(2) FINAL DESIGN, ENGINEERING, AND CON-
STRUCTION ACTIVITIES.—After completion of pre-
construction planning activities for all projects
assisted under paragraph (1), the Secretary
shall select one of the projects to receive finan-
cial assistance for final design, engineering, and
construction activities.

““(g) JOINT VENTURES.—A project undertaken
by a joint venture of United States and non-
United States persons (including a project in-
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volving the deployment of non-United States
MAGLEYV technology in the United States) shall
be eligible for financial assistance under this
section if the project is eligible under subsection
(d) and selected under subsection (f).

““(h) FUNDING.—

““(1) IN GENERAL.—

““(A) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

“(i) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this section
$10,000,000 for fiscal year 1999 and $20,000,000
for fiscal year 2000.

““(if) CONTRACT AUTHORITY.—Funds author-
ized under this subparagraph shall be available
for obligation in the same manner as if the
funds were apportioned under chapter 1, except
that—

“(1) the Federal share of the cost of a project
carried out under this section shall be deter-
mined in accordance with subsection (b); and

“(11) the availability of the funds shall be de-
termined in accordance with paragraph (2).

““(B) AUTHORIZATION OF APPROPRIATIONS.—

““(i) IN GENERAL.—There are authorized to be
appropriated from the Highway Trust Fund
(other than the Mass Transit Account) to carry
out this section $200,000,000 for each of fiscal
years 2000 and 2001, $250,000,000 for fiscal year
2002, and $300,000,000 for fiscal year 2003.

“(ii) AVAILABILITY.—Notwithstanding section
118(a), funds made available under clause (i)
shall not be available in advance of an annual
appropriation.

“(2) AVAILABILITY OF FUNDS.—Funds made
available under paragraph (1) shall remain
available until expended.

““(83) OTHER FEDERAL FUNDS.—Notwithstand-
ing any other provision of law, funds made
available to a State to carry out the surface
transportation program under section 133 and
the congestion mitigation and air quality im-
provement program under section 149 may be
used by the State to pay a portion of the full
project costs of an eligible project selected under
this section, without requirement for non-Fed-
eral funds.

““(4) OTHER ASSISTANCE.—Notwithstanding
any other provision of law, an eligible project
selected under this section shall be eligible for
other forms of financial assistance provided
under this title and the Transportation Infra-
structure Finance and Innovation Act of 1998,
including loans, loan guarantees, and lines of
credit.””.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 3 of title 23, United States Code, is
amended by inserting after the item relating to
section 321 the following:

‘“322. Magnetic levitation transportation tech-
nology deployment program.””.
SEC. 1120. WOODROW WILSON MEMORIAL BRIDGE.

(a) DEFINITIONS.—Section 404 of the Woodrow
Wilson Memorial Bridge Authority Act of 1995
(109 Stat. 628) is amended—

(1) in paragraph (3), by striking ““, including
approaches thereto’’; and

(2) in paragraph (5), by striking ‘‘to be deter-
mined under section 407. Such’” and all that fol-
lows and inserting the following: ‘‘as described
in the record of decision executed by the Sec-
retary in compliance with the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.). The term includes ongoing short-term re-
habilitation and repairs to the Bridge.”’.

(b) OWNERSHIP OF BRIDGE.—

(1) CONVEYANCE BY THE SECRETARY.—Section
407(a)(1) of the Woodrow Wilson Memorial
Bridge Authority Act of 1995 (109 Stat. 630) is
amended by inserting ‘‘or any Capital Region
jurisdiction™ after ‘“‘Authority’” each place it
appears.

(2) AGREEMENT.—Section 407 of the Woodrow
Wilson Memorial Bridge Authority Act of 1995
(109 Stat. 630) is amended by striking subsection
(c) and inserting the following:
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“‘(c) AGREEMENT.—

““(1) IN GENERAL.—The agreement referred to
in subsection (a) is an agreement concerning the
Project that is executed by the Secretary and
the Authority or any Capital Region jurisdiction
that accepts ownership of the Bridge.

““(2) TERMS OF THE AGREEMENT.—The agree-
ment shall—

““(A) identify whether the Authority or a Cap-
ital Region jurisdiction will accept ownership of
the Bridge;

““(B) contain a financial plan satisfactory to
the Secretary, which shall be prepared before
the execution of the agreement, that specifies—

‘(i) the total cost of the Project, including
any cost-saving measures;

“(ii) a schedule for implementation of the
Project, including whether any expedited design
and construction techniques will be used; and

““(iii) the sources of funding that will be used
to cover any costs of the Project not funded
from funds made available under section 412;

““(C) require that—

“(@)(1) the Project include not more than 12
traffic lanes, of which 2 lanes shall be exclu-
sively for use by high occupancy vehicles, ex-
press buses, or rail transit; and

“(I1) the design, construction, and operation
of the Project reflect the requirements of sub-
clause (1);

“(ii) all provisions described in the environ-
mental impact statement for the Project or the
record of decision for the Project (including in
the attachments to the statement and record) for
mitigation of environmental and other impacts
of the Project be implemented; and

“(iii) the Authority and the Capital Region
jurisdictions develop a process to fully integrate
affected local governments, on an ongoing basis,
in the process of carrying out the engineering,
design, and construction phases of the project,
including planning for implementing the provi-
sions described in clause (ii); and

‘(D) contain such other terms and conditions
as the Secretary determines to be appropriate.”.

(c) FEDERAL CONTRIBUTION.—The Woodrow
Wilson Memorial Bridge Authority Act of 1995
(109 Stat. 627) is amended by adding at the end
the following:

“SEC. 412. FEDERAL CONTRIBUTION.

““(a) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

““(1) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) $100,000,000 for fiscal
year 1998, $100,000,000 for fiscal year 1999,
$125,000,000 for fiscal year 2000, $175,000,000 for
fiscal year 2001, $200,000,000 for fiscal year 2002,
and $200,000,000 for fiscal year 2003, to pay the
costs of planning, preliminary engineering and
design, final engineering, acquisition of rights-
of-way, and construction of the Project, except
that the costs associated with the Bridge shall
be given priority over other eligible costs, other
than design costs, of the Project.

““(2) CONTRACT AUTHORITY.—Funds author-
ized under this section shall be available for ob-
ligation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code, except that—

““(A) the funds shall remain available until ex-
pended;

“(B) the Federal share of the cost of the
Bridge component of the Project shall not ex-
ceed 100 percent; and

““(C) the Federal share of the cost of any other
component of the Project shall not exceed 80
percent.

“(b) USE OF APPORTIONED FUNDS.—Nothing
in this title limits the authority of any Capital
Region jurisdiction to use funds apportioned to
the jurisdiction under paragraph (1) or (3) of
section 104(b) of title 23, United States Code, in
accordance with the requirements for such
funds, to pay any costs of the Project.

““(c) AVAILABILITY OF APPORTIONED FUNDS.—
None of the funds made available under this
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section shall be available before the execution of
the agreement described in section 407(c), except
that the Secretary may fund the maintenance
and rehabilitation of the Bridge and the design
of the Project.””.

(d) CONFORMING AMENDMENT.—Section
405(b)(1) of the Woodrow Wilson Memorial
Bridge Authority Act of 1995 (109 Stat. 629) is
amended by striking ‘‘the Signatories as to the
Federal share of the cost of the Project and the
terms and conditions related to the timing of the
transfer of the Bridge to”’.

SEC. 1121. NATIONAL HIGHWAY SYSTEM COMPO-
NENTS.

The National Highway System consists of the
routes and transportation facilities depicted on
the map submitted by the Secretary to Congress
with the report entitled ‘“Pulling Together: The
National Highway System and its Connections
to Major Intermodal Terminals’ and dated May
24, 1996.

SEC. 1122. HIGHWAY BRIDGE REPLACEMENT AND
REHABILITATION.

(a) IN GENERAL.—Section 144 of title 23,
United States Code, is amended—

(1) in the section heading, by striking ‘“‘pro-

gram’’;

(2) by striking subsections (a) through (n),
(p). and (a); ) )

(3) by inserting after the section heading the
following:

‘“(a) DEFINITION OF REHABILITATE.—In this
section, the term ‘rehabilitate’ (in any of its
forms), with respect to a bridge, means to carry
out major work necessary—

““(1) to address the structural deficiencies,
functional obsolescence, or physical deteriora-
tion of the bridge; or

‘“(2) to correct a major safety defect of the
bridge, including seismic retrofitting.

‘‘(b) BRIDGE INVENTORY.—

““(1) IN GENERAL.—IN consultation with the
States, the Secretary shall—

“(A) annually inventory all highway bridges
on public roads that cross waterways, other top-
ographical barriers, other highways, and rail-
roads;

‘“(B) classify each such bridge according to
serviceability, safety, and essentiality for public
use; and

““(C) assign each such bridge a priority for re-
placement or rehabilitation based on the classi-
fication under subparagraph (B).

““(2) CONSULTATION.—In preparing an inven-
tory of highway bridges on Indian reservation
roads and park roads under paragraph (1), the
Secretary shall consult with the Secretary of the
Interior and the States.

““(3) INVENTORY OF HISTORICAL BRIDGES.—At
the request of a State, the Secretary may inven-
tory highway bridges on public roads for histori-
cal significance.

‘“(c) CERTIFICATION BY THE STATE.—Not later
than 180 days after the end of each fiscal year
beginning with fiscal year 1998, each State shall
certify to the Secretary, either that—

‘(1) the State has reserved, from funds appor-
tioned to the State for the preceding fiscal year,
to carry out bridge projects eligible under sec-
tions 103(b)(5), 119, and 133(b), an amount that
is not less than the amount apportioned to the
State under this section for fiscal year 1997; or

““(2) the amount that the State will reserve,
from funds apportioned to the State for the pe-
riod consisting of fiscal years 1998 through 2001,
to carry out bridge projects eligible under sec-
tions 103(b)(5), 119, and 133(b), will be not less
than 4 times the amount apportioned to the
State under this section for fiscal year 1997.

‘“(d) USE OF RESERVED FUNDS.—A State may
use funds reserved under subsection (c) to re-
place, rehabilitate, reconstruct, seismically ret-
rofit, paint, apply calcium magnesium acetate
to, apply sodium acetate/formate deicer to, or in-
stall scour countermeasures on a highway
bridge on a public road that crosses a waterway,
other topographical barrier, other highway, or
railroad.
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““(e) OFF-SYSTEM BRIDGES.—

““(1) REQUIRED EXPENDITURE.—For each fiscal
year, an amount equal to not less than 15 per-
cent of the amount apportioned to a State under
this section for fiscal year 1997 shall be ex-
pended by the State for projects to replace, re-
habilitate, reconstruct, seismically retrofit,
paint, apply calcium magnesium acetate to,
apply sodium acetate/formate deicer to, or in-
stall scour countermeasures on highway bridges
located on public roads that are functionally
classified as local roads or rural minor collec-
tors.

““(2) USE OF FUNDS TO MEET REQUIRED EX-
PENDITURE.—Funds reserved under subsection
(c) and funds made available under section
104(b)(1) for the National Highway System or
under section 104(b)(3) for the surface transpor-
tation program may be used to meet the require-
ment for expenditure under paragraph (1).

““(3) REDUCTION OF REQUIRED EXPENDITURE.—
After consultation with local and State officials
in a State, the Secretary may, with respect to
the State, reduce the requirement for expendi-
ture under paragraph (1) if the Secretary deter-
mines that the State has inadequate needs to
justify the expenditure.

““(f) FEDERAL SHARE.—The Federal share of
the cost of a project under this section shall be
as determined under section 120(b).

““(9) BRIDGE PERMIT EXEMPTION.—

“(1) IN GENERAL.—Subject to paragraph (2),
notwithstanding any other provision of law, the
General Bridge Act of 1946 (33 U.S.C. 525 et seq.)
shall apply to each bridge authorized to be re-
placed, in whole or in part, under this section.

““(2) EXCEPTION.—Section 502(b) of the Gen-
eral Bridge Act of 1946 (33 U.S.C. 525(b)) and
section 9 of the Act of March 3, 1899 (30 Stat.
1151, chapter 425; 33 U.S.C. 401), shall not apply
to any bridge constructed, reconstructed, reha-
bilitated, or replaced with assistance under this
title if the bridge is over waters that are—

“(A) not used and not susceptible to use in
their natural condition or by reasonable im-
provement as a means to transport interstate or
foreign commerce; and

“(B)(i) not tidal; or

‘(i) tidal but used only by recreational boat-
ing, fishing, and other small vessels that are less
than 21 feet in length.

““(h) INDIAN RESERVATION ROAD BRIDGES.—

‘(1) NATIONWIDE PRIORITY PROGRAM.—The
Secretary shall establish a nationwide priority
program for improving deficient Indian reserva-
tion road bridges.

““(2) RESERVATION OF FUNDS.—

“(A) IN GENERAL.—Of the amounts authorized
for Indian reservation roads for each fiscal
year, the Secretary, in cooperation with the Sec-
retary of the Interior, shall reserve not less than
$9,000,000 for projects to replace, rehabilitate,
seismically retrofit, paint, apply calcium magne-
sium acetate to, apply sodium acetate/formate
deicer to, or install scour countermeasures for
deficient Indian reservation road bridges, in-
cluding multiple-pipe culverts.

““(B) ELIGIBLE BRIDGES.—To be eligible to re-
ceive funding under this subsection, a bridge de-
scribed in subparagraph (A) must—

““(i) have an opening of 20 feet or more;

““(if) be on an Indian reservation road;

“(iit) be unsafe because of structural defi-
ciencies, physical deterioration, or functional
obsolescence; and

““(iv) be recorded in the national bridge inven-
tory administered by the Secretary under sub-

section (b).
““(3) APPROVAL REQUIREMENT.—Funds to
carry out Indian reservation road bridge

projects under this subsection shall be made
available only on approval of plans, specifica-
tions, and estimates by the Secretary.’’;

(4) by redesignating subsection (0) as sub-
section (i); and

(5) in subsection (i) (as so redesignated)—

(A) in paragraph (1), by inserting ‘““for alter-
native transportation purposes (including bike-
way and walkway projects eligible for funding
under this title)’” after ‘‘adaptive reuse’’;
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(B) in paragraph (3)—

(i) by inserting “‘(regardless of whether the in-
tended use is for motorized vehicular traffic or
for alternative public transportation purposes)”’
after ““‘intended use’’; and

(ii) by inserting ‘“‘or for alternative public
transportation purposes’ after ‘‘no longer used
for motorized vehicular traffic’’; and

(C) in the second sentence of paragraph (4)—

(i) by inserting ‘“for motorized vehicles, alter-
native vehicular traffic, or alternative public
transportation’ after ‘‘historic bridge’’; and

(ii) by striking ““‘up to an amount not to ex-
ceed the cost of demolition”’.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
144 and inserting the following:

““144. Highway bridge replacement and rehabili-
tation.””.
SEC. 1123. CONGESTION MITIGATION AND AIR
QUALITY IMPROVEMENT PROGRAM.

(a) ESTABLISHED PROGRAM.—Section 149(a) of
title 23, United States Code, is amended by strik-
ing ““ESTABLISHMENT.—The Secretary shall es-
tablish’ and inserting “‘IN GENERAL.—The Sec-
retary shall carry out”.

(b) ELIGIBLE PROJECTS.—Section 149(b) of title
23, United States Code, is amended in the first
sentence—

(1) by striking ‘‘that was designated as a non-
attainment area under section 107(d) of the
Clean Air Act (42 U.S.C. 7407(d)) during any
part of fiscal year 1994’ and inserting ‘‘that is
designated as a nonattainment area under sec-
tion 107(d) of the Clean Air Act (42 U.S.C.
7407(d)) and classified under section 181(a) or
186(a) of the Clean Air Act (42 U.S.C. 7511(a),
7512(a)) or classified as a submarginal ozone
nonattainment area under that Act, or if the
project or program is for a maintenance area,”’;

(2) in paragraph (1)—

(A) in subparagraph (A), by striking ‘“‘clauses
(xii) and’” and inserting ‘“‘clause’’; and

(B) in subparagraph (B), by striking ‘“‘such
section”” and inserting ‘‘section 108(f)(1)(A)
(other than clause (xvi)) of the Clean Air Act (42
U.S.C. 7408(f)(1)(A))™;

(3) in paragraph (2), by inserting ‘“‘or mainte-
nance’’ after ‘‘State implementation’;

(4) in paragraph (3), by inserting ‘“‘or mainte-
nance of the standard” after ‘‘standard’’; and

(5) in paragraph (4), by inserting ‘“‘or mainte-
nance’’ after “‘attainment’’.

(c) STATES RECEIVING MINIMUM APPORTION-
MENT.—Section 149 of title 23, United States
Code, is amended by striking subsection (c) and
inserting the following:

““(c) STATES RECEIVING MINIMUM APPORTION-
MENT.—

“(1) STATES WITHOUT A NONATTAINMENT
AREA.—If a State does not have, and never has
had, a nonattainment area designated under
the Clean Air Act (42 U.S.C. 7401 et seq.), the
State may use funds apportioned to the State
under section 104(b)(2) for any project eligible
under the surface transportation program under
section 133.

*“(2) STATES WITH A NONATTAINMENT AREA.—If
a State has a nonattainment area or mainte-
nance area and receives funds under section
104(b)(2)(D) above the amount of funds that the
State would have received based on its non-
attainment and maintenance area population
under subparagraphs (B) and (C) of section
104(b)(2), the State may use that portion of the
funds not based on its nonattainment and main-
tenance area population under subparagraphs
(B) and (C) of section 104(b)(2) for any project
in the State eligible under section 133.”".

(d) FEDERAL SHARE.—Section 120(c) of title 23,
United States Code, is amended in the first sen-
tence by striking ““The’”” and inserting ‘‘Except
in the case of a project funded from sums appor-
tioned under section 104(b)(2), the’.

(e) CONFORMING AMENDMENTS.—

(1) Section 101(a) of title 23, United States
Code, is amended by inserting after the undesig-
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nated paragraph defining ‘“‘maintenance’ the
following:

““The term ‘maintenance area’ means an area
that was designated as a nonattainment area,
but was later redesignated by the Administrator
of the Environmental Protection Agency as an
attainment area, under section 107(d) of the
Clean Air Act (42 U.S.C. 7407(d)).”.

(2) Section 149(b)(1)(A)(ii) of title 23, United
States Code, is amended by striking ‘“‘an area’
and all that follows and inserting ‘“‘a mainte-
nance area; or’’.

SEC. 1124. SAFETY BELT USE LAW REQUIRE-
MENTS.

Section 355 of the National Highway System
Designation Act of 1995 (109 Stat. 624) is amend-
ed—

(1) in the section heading, by striking ““AND
MAINE’’;

(2) in subsection (a)—

(A) by striking ‘‘States of New Hampshire and
Maine shall each’ and inserting ‘‘State of New
Hampshire shall’’; and

(B) in paragraph (1), by striking “‘and 1996’
and inserting ‘‘through 2000’’; and

(3) by striking “‘or Maine’ each place it ap-
pears.

SEC. 1125. SENSE OF THE SENATE CONCERNING
RELIANCE ON PRIVATE ENTERPRISE.

(a) IN GENERAL.—It is the sense of the Senate
that each agency authorized to expend funds
made available under this Act, or an amendment
made by this Act, or a recipient of any form of
a grant or other Federal assistance under this
Act, or an amendment made by this Act—

(1) should, in expending the funds or assist-
ance, rely on entities in the private enterprise
system to provide such goods and services as are
reasonably and expeditiously available through
ordinary business channels; and

(2) shall not duplicate or compete with entities
in the private enterprise system.

(b) PROCEDURES.—The Secretary should pro-
vide procedures to inform each agency that ad-
ministers this Act and each recipient of a grant
or other Federal assistance of the sense of the
Senate expressed in subsection (a).

SEC. 1126. STUDY OF USE OF UNIFORMED POLICE
OFFICERS ON FEDERAL-AID HIGH-
WAY CONSTRUCTION PROJECTS.

(a) IN GENERAL.—INn consultation with the
States and State transportation departments,
the Secretary shall conduct a study on the ex-
tent and effectiveness of use by States of uni-
formed police officers on Federal-aid highway
construction projects.

(b) REPORT.—Not later than 2 years after the
date of enactment of this Act, the Secretary
shall submit to Congress a report on the results
of the study conducted under subsection (a), in-
cluding any legislative and administrative rec-
ommendations of the Secretary.

SEC. 1127. CONTRACTING FOR ENGINEERING AND
DESIGN SERVICES.

Section 112(b)(2) of title 23, United States
Code, is amended—

(1) in subparagraph (B)(i), by striking “‘, ex-
cept to” and all that follows through ‘‘serv-
ices”;

(2) by striking subparagraph (C) and inserting
the following:

““(C) SELECTION, PERFORMANCE, AND AUDITS.—

““(i) IN GENERAL.—AII requirements for archi-
tectural, engineering, and related services at
any phase of a highway project funded in whole
or in part with Federal-aid highway funds, or
reasonably expected or intended to be part of 1
or more such projects, shall be performed under
a contract awarded in accordance with sub-
paragraph (A) unless the simplified acquisition
procedures of the Federal Acquisition Regula-
tions apply.

““(ii) PROHIBITION ON STATE RESTRICTION.—A
State shall not impose any overhead restriction,
or salary limitation inconsistent with the Fed-
eral Acquisition Regulations, that would pre-
clude any qualified firm from being eligible to
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compete for contracts awarded in accordance
with subparagraph (A).

““(iii) COMPLIANCE WITH FEDERAL ACQUISITION
REGULATIONS.—The process for selection, award,
performance, administration, and audit of the
resulting contracts shall comply with the proce-
dures, cost principles, and cost accounting prin-
ciples of the Federal Acquisition Regulations,
including parts 30, 31, and 36 of the Regula-
tions.”’; and

(3) by adding at the end the following:

““(H) COMPLIANCE.—

“(i) IN GENERAL.—A State shall comply with
the qualifications-based selection procedures of
the Federal Acquisition Regulations, and the
single audit procedures required under this
paragraph, or with an existing State law or a
statute enacted in accordance with the legisla-
tive session exemption under subparagraph (G),
with respect to any architecture, engineering, or
related service contract for any phase of a Fed-
eral-aid highway project.

“(ii) STATES WITH ALTERNATIVE PROCESS.—
Any State that, after November 28, 1995, enacted
legislation to establish an alternative State pro-
cedure as a substitute for the contract adminis-
tration and audit procedures required under
this paragraph or was granted a waiver under
subparagraph (G) shall submit the legislation to
the Secretary, not later than 60 days after the
date of enactment of this subparagraph, for cer-
tification that the State legislation is in compli-
ance with the statutory timetable and sub-
stantive criteria specified in subparagraph
(G).”.

SEC. 1128. ADDITIONAL FUNDING.

(a) IN GENERAL.—

(1) APPORTIONMENT.—On October 1, or as
soon as practicable thereafter, of each fiscal
year, after making apportionments and alloca-
tions under sections 104 and 105(a) of title 23,
United States Code, and section 1102(c) of this
Act, the Secretary shall apportion, in accord-
ance with paragraph (2), the funds made avail-
able by paragraph (3) among the States in the
ratio that—

(A) the total of the apportionments to each
State under section 104 of title 23, United States
Code, and section 1102(c) of this Act and the al-
locations to each State under section 105(a) of
that title (excluding amounts made available
under this section); bears to

(B) the total of all apportionments to all
States under section 104 of that title and section
1102(c) of this Act and all allocations to all
States under section 105(a) of that title (exclud-
ing amounts made available under this section).

(2) DISTRIBUTION AMONG CATEGORIES.—

(A) LIMITED FLEXIBLE FUNDING FOR CERTAIN
STATES.—For each fiscal year, in the case of
each State that does not receive funding under
subsection (c) or an allocation under subsection
(d), an amount equal to 22 percent of the funds
apportioned to the State under paragraph (1)
shall be set aside for use by the State for any
purpose eligible for funding under title 23,
United States Code, or this Act.

(B) DISTRIBUTION OF REMAINING FUNDS.—

(i) IN GENERAL.—For each fiscal year, after
application of subparagraph (A), the remaining
funds apportioned to each State under para-
graph (1) shall be apportioned in accordance
with clause (ii) among the following categories:

(1) The Interstate maintenance component of
the Interstate and National Highway System
program under section 104(b)(1)(A) of title 23,
United States Code.

(I1) The Interstate bridge component of the
Interstate and National Highway System pro-
gram under section 104(b)(1)(B) of that title.

(I11) The National Highway System compo-
nent of the Interstate and National Highway
System program under section 104(b)(1)(C) of
that title.

(IV) The congestion mitigation and air quality
improvement program under section 104(b)(2) of
that title.
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(V) The surface transportation program under
section 104(b)(3) of that title.

(V1) Metropolitan planning under section
104(f) of that title.

(VII) Minimum guarantee under section 105 of
that title.

(VII) ISTEA transition under section 1102(c)
of this Act.

(ii) DISTRIBUTION FORMULA.—For each State
and each fiscal year, the amount of funds ap-
portioned for each category under clause (i)
shall be equal to the product obtained by mul-
tiplying—

(1) the amount of funds apportioned to the
State for the fiscal year under paragraph (1); by

(1) the ratio that—

(aa) the amount of funds apportioned to the
State for the category for the fiscal year under
the other sections of this Act and the amend-
ments made by this Act; bears to

(bb) the total amount of funds apportioned to
the State for all of the categories for the fiscal
year under the other sections of this Act and the
amendments made by this Act.

(3) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
section  $640,000,000 for fiscal year 1998,
$3,346,000,000 for fiscal year 1999, $3,634,000,000
for fiscal year 2000, $3,881,000,000 for fiscal year
2001, $3,831,000,000 for fiscal year 2002, and
$3,603,000,000 for fiscal year 2003.

(B) CONTRACT AUTHORITY.—Funds authorized
under this paragraph shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

(b) OTHER ADJUSTMENTS.—

(1) IN GENERAL.—Notwithstanding sections
1116, 1117, and 1118, and the amendments made
by those sections—

(A) in addition to the amounts authorized to
be appropriated under section 1116(d)(5), there
shall be available from the Highway Trust Fund
(other than the Mass Transit Account) to carry
out section 1116(d) $90,000,000 for each of fiscal
years 1999 through 2003; and

(B) in addition to the funds made available
under the amendment made by section 1117(d),
there shall be available from the Highway Trust
Fund (other than the Mass Transit Account) in
the manner described in, and to carry out the
purposes specified in, that amendment
$378,000,000 for each of fiscal years 1999 through
2003, except that the funds made available
under this subparagraph, notwithstanding sec-
tion 118(e)(1)(C)(v) of title 23, United States
Code, and section 201(g)(1)(B) of the Appalach-
ian Regional Development Act of 1965 (40 U.S.C.
App.), shall be subject to subparagraphs (A) and
(B) of section 118(e)(1) of that title.

(2) CONTRACT AUTHORITY.—Funds authorized
under subparagraphs (A) and (B) of paragraph
(1) shall be available for obligation in the same
manner as if the funds were apportioned under
chapter 1 of title 23, United States Code.

(3) LiMITATION.—No obligation authority shall
be made available for any amounts authorized
under this subsection for any fiscal year for
which any obligation limitation established for
Federal-aid highways is less than the obligation
limitation established for fiscal year 1998.

(c) HIGH DENSITY TRANSPORTATION PRO-
GRAM.—

(1) IN GENERAL.—There is established the high
density transportation program (referred to in
this subsection as the ‘“‘program’’) to provide
funding to States that have higher-than-aver-
age population density.

(2) DETERMINATIONS.—

(A) IN GENERAL.—On October 1, or as soon as
practicable thereafter, of each of fiscal years
1999 through 2003, the Secretary shall determine
for each State and the fiscal year—

(i) the population density of the State;

(i1) the total vehicle miles traveled on lanes on
Federal-aid highways in the State during the
latest year for which data are available;
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(iii) the ratio that—

(1) the total lane miles on Federal-aid high-
ways in urban areas in the State; bears to

(I1) the total lane miles on all Federal-aid
highways in the State; and

(iv) the quotient obtained by dividing—

(1) the sum of—

(aa) the amounts apportioned to the State
under section 104 of title 23, United States Code,
for the Interstate and National Highway System
program, the surface transportation program,
and the congestion mitigation and air quality
improvement program;

(bb) the amounts allocated to the State under
the minimum guarantee program under section
105 of that title; and

(cc) the amounts apportioned to the State
under section 1102(c) of this Act for ISTEA tran-
sition; by

(1) the population of the State (as determined
based on the latest available annual estimates
prepared by the Secretary of Commerce).

(B) NATIONAL AVERAGE.—Using the data de-
termined under subparagraph (A), the Secretary
shall determine the national average with re-
spect to each of the factors described in clauses
(i) through (iv) of subparagraph (A).

(3) ELIGIBILITY CRITERIA.—A State shall be el-
igible to receive funding under the program if—

(A) the amount determined for the State under
paragraph (2)(A) with respect to each factor de-
scribed in clauses (i) through (iii) of paragraph
(2)(A) is greater than the national average with
respect to the factor determined under para-
graph (2)(B); and

(B) the amount determined for the State with
respect to the factor described in paragraph
(2)(A)(iv) is less than 85 percent of the national
average with respect to the factor determined
under paragraph (2)(B).

(4) DISTRIBUTION OF FUNDS.—

(A) AVAILABILITY TO STATES.—For each fiscal
year, except as provided in subparagraph (D),
each State that meets the eligibility criteria
under paragraph (3) shall receive a portion of
the funds made available to carry out the pro-
gram that is—

(i) not less than $36,000,000; but

(ii) not more than 15 percent of the funds.

(B) STATE NOTIFICATION.—On October 1, or as
soon as practicable thereafter, of each fiscal
year, the Secretary shall notify each State that
meets the eligibility criteria under paragraph (3)
that the State is eligible to apply for funding
under the program.

(C) PROJECT PROPOSALS.—

(i) SUBMISSION.—

(1) IN GENERAL.—After receipt of a notifica-
tion of eligibility under subparagraph (B), to re-
ceive funds under the program, a State, in con-
sultation with the appropriate metropolitan
planning organizations, shall submit to the Sec-
retary proposals for projects aimed at improving
mobility in densely populated areas where traf-
fic loads and highway maintenance costs are
high.

(1) TOTAL COST OF PROJECTS.—The estimated
total cost of the projects proposed by each State
shall be equal to at least 3 times the amount
that the State is eligible to receive under sub-
paragraph (A).

(ii) SELECTION.—The Secretary shall select
projects for funding under the program based on
factors determined by the Secretary to reflect
the degree to which a project will improve mobil-
ity in densely populated areas where traffic
loads and highway maintenance costs are high.

(iii) DEADLINES.—The Secretary may establish
deadlines for States to submit project proposals,
except that in the case of fiscal year 1998 the
deadline may not be earlier than July 1, 1998.

(D) REDISTRIBUTION OF FUNDS.—For each fis-
cal year, if a State does not have pending, by
the deadline established under subparagraph
(C)(iii), applications for projects with an esti-
mated total cost equal to at least 3 times the
amount that the State is eligible to receive under
subparagraph (A), the Secretary may redistrib-
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ute, to 1 or more other States, at the Secretary’s
discretion, ¥: of the amount by which the esti-
mated cost of the State’s applications is less
than 3 times the amount that the State is eligi-
ble to receive.

(5) OTHER ELIGIBLE STATES.—In addition to
States that meet the eligibility criteria under
paragraph (3), a State with respect to which the
following conditions are met shall also be eligi-
ble for the funds made available to carry out the
program that remain after each State that meets
the eligibility criteria under paragraph (3) has
received the minimum amount of funds specified
in paragraph (4)(A)(i):

(A) POPULATION DENSITY.—The population
density of the State is at least 50 percent greater
than the population density of the United States
(as determined on the basis of the 1990 Federal
census).

(B) THROUGH TRUCK TRAFFIC.—The quotient
obtained by dividing—

(i) the annual quantity of through truck ton-
miles in the State (as determined based on the
latest available estimates published by the Sec-
retary); by

(ii) the annual quantity of total truck ton-
miles in the State (as determined based on the
latest available estimates published by the Sec-
retary);
is greater than 0.60.

(6) ADDITIONAL ELIGIBLE STATES.—In addition
to States that meet the eligibility criteria under
paragraph (3), a State with respect to which the
following conditions are met shall also be eligi-
ble for the funds made available to carry out the
program that remain after each State that meets
the eligibility criteria under paragraph (3) has
received the minimum amount of funds specified
in paragraph (4)(A)(i):

(A) POPULATION DENSITY.—The population
density of the State is greater than 161 individ-
uals per square mile.

(B) VEHICLE MILES TRAVELED.—The amount
determined for the State under paragraph (2)(A)
with respect to the factor described in para-
graph (2)(A)(ii) is greater than the national av-
erage with respect to the factor determined
under paragraph (2)(B).

(C) URBAN FEDERAL-AID LANE MILES.—The
ratio that—

(i) the total lane miles on Federal-aid high-
ways in urban areas in the State; bears to

(ii) the total lane miles on all Federal-aid
highways in the State;
is greater than or equal to 0.26.

(D) APPORTIONMENTS PER CAPITA.—The
amount determined for the State with respect to
the factor described in paragraph (2)(A)(iv) is
less than 85 percent of the national average
with respect to the factor determined under
paragraph (2)(B).

(7) ELIGIBLE PROJECTS.—Funds made avail-
able to carry out the program may be used for
any project eligible for funding under title 23,
United States Code, or this Act.

(8) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
section $360,000,000 for each of fiscal years 1999
through 2003.

(B) CONTRACT AUTHORITY.—Funds authorized
under this paragraph shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

(9) LIMITATIONS.—

(A) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—Funds made available under this sub-
section shall be subject to subparagraphs (A)
and (B) of section 118(e)(1) of that title.

(B) LIMITATION ON AVAILABILITY.—No obliga-
tion authority shall be made available for any
amounts authorized under this subsection for
any fiscal year for which any obligation limita-
tion established for Federal-aid highways is less
than the obligation limitation established for fis-
cal year 1998.
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(d) BONUS PROGRAM.—
(1) IN GENERAL.—For each of fiscal years 1998
through 2003, after making apportionments and
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allocations under section 1102 and the amend-
ments made by that section, the Secretary shall
allocate to each of the States listed in the fol-
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lowing table the amount specified for the State
in the following table:

Fiscal Year (amounts in thousands of dollars)
State 1998 1999 2000 2001 2002 2003
ALBDAMA .o $4,969 $11,021 $11,093 $11,169 $11,253 $11,352
F N 7] o T N OO P PP $3,864 $14,418 $14,474 $14,533 $14,598 $14,676
(@=L} o] o o - NPT PPIN $10,353 $47,050 $48,691 $48,094 $39,345 $35,119
[ o] o T F- WU PPTUPPPTN $11,457 $30,175 $30,342 $30,518 $30,710 $30,940
[C=To] o F- T PP PPIN $8,723 $19,347 $19,474 $19,608 $19,754 $19,930
L LET 0 Lo PP PP R UPPIN $8,277 $21,800 $21,921 $22,048 $22,187 $22,353
| [aTe =T o b= N PP PP R UPPIN $6,052 $22,580 $22,668 $22,761 $22,862 $22,984
KENTUCKY ettt e s $4,316 $9,573 $9,636 $9,703 $9,775 $9,862
AV = UV = U e PPN $3,749 $4,202 $4,257 $4,314 $4,377 $4,452
1Y 1o oY1 F= Yo I TSP UP PP PPN $7,849 $29,286 $29,400 $29,521 $29,652 $29,810
NOIFth CaroliNa .......oiiiiiiii e $7,032 $15,597 $15,700 $15,808 $15,925 $16,067
[0 1o T PSPPI $8,567 $9,601 $9,726 $9,858 $10,001 $10,173
PENNSYIVANTA ..oeeiiiii e $5,409 $4,174 $60 $0 $0 $0
SOULN CarOliNaA ..ueiieeieeeii ettt ettt $3,953 $12,966 $13,023 $13,084 $13,150 $13,230
B =T 0 =TT =T PPN $5,631 $12,490 $12,572 $12,658 $12,752 $12,866
L= L U PP $17,129 $63,908 $64,157 $64,421 $64,707 $65,052
AV 4 Lo 1 o T - SRS $6,368 $14,124 $14,217 $14,315 $14,421 $14,549
WVESCOMSIIN ..ttt e et e et e et e e e e e e eeeans $4,520 $16,864 $16,929 $16,999 $17,075 $17,165

(2) ELIGIBLE PURPOSES.—Amounts allocated
under paragraph (1) shall be available for any
purpose eligible for funding under title 23,
United States Code, or this Act.

(3) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) such sums as are nec-
essary to carry out this subsection.

(B) CONTRACT AUTHORITY.—Funds authorized
under this paragraph shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

(4) LIMITATIONS.—

(A) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—Funds made available under this sub-
section shall be subject to subparagraphs (A)
and (B) of section 118(e)(1) of that title.

(B) LIMITATION ON AVAILABILITY.—No obliga-
tion authority shall be made available for any
amounts authorized under this subsection for
any fiscal year for which any obligation limita-
tion established for Federal-aid highways is less
than the obligation limitation established for fis-
cal year 1998.

(e) FEDERAL LANDS HIGHWAYS PROGRAM.—

(1) IN GENERAL.—IN addition to the amounts
made available under section 1101(4), there shall
be available from the Highway Trust Fund
(other than the Mass Transit Account)—

(A) for Indian reservation roads under section
204 of title 23, United States Code, $50,000,000 for
each of fiscal years 1999 through 2003;

(B) for parkways and park roads under sec-
tion 204 of title 23, United States Code,
$70,000,000 for each of fiscal years 1999 through
2003, of which $20,000,000 for each fiscal year
shall be available to maintain and improve pub-
lic roads that provide access to or within units
of the National Wildlife Refuge System; and

(C) for public lands highways under section
204 of title 23, United States Code, $50,000,000 for
each of fiscal years 1999 through 2003.

(2) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) such sums as are nec-
essary to carry out this subsection.

(B) CONTRACT AUTHORITY.—Funds authorized
under this paragraph shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

(3) LIMITATIONS.—

(A) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—Funds made available under this sub-
section shall be subject to subparagraphs (A)
and (B) of section 118(e)(1) of that title.

(B) LIMITATION ON AVAILABILITY.—No obliga-
tion authority shall be made available for any
amounts authorized under this subsection for
any fiscal year for which any obligation limita-
tion established for Federal-aid highways is less
than the obligation limitation established for fis-
cal year 1998.

(f) PREFERENCE IN INTERSTATE 4R AND BRIDGE
DISCRETIONARY PROGRAM ALLOCATIONS.—In al-
locating funds under section 104(k) of title 23,
United States Code, the Secretary shall give
preference to States—

(1)(A) with respect to which at least 40 per-
cent of the bridges in the State are functionally
obsolete and structurally deficient; and

(B) that do not receive assistance made avail-
able under subsection (b)(1)(B) or funding under
subsection (c); or

(2) that are bordered by 2 navigable rivers list-
ed under section 1804 of title 33, United States
Code, that each comprise at least 10 percent of
the boundary of the State.

(9) ADDITIONAL ALLOCATIONS.—

(1) IN GENERAL.—For each of fiscal years 1999
through 2003, after making apportionments and

allocations under sections 104 and 105(a) of title
23, United States Code, and section 1102(c) of
this Act, the Secretary shall allocate to each of
the following States the following amount speci-
fied for the State:

(A) Arizona: $7,016,000.

(B) Indiana: $9,290,000.

(C) Michigan: $11,158,000.

(D) Oklahoma: $6,924,000.

(E) South Carolina: $7,109,000.

(F) Texas: $20,804,000.

(G) Wisconsin: $7,699,000.

(2) ELIGIBLE PURPOSES.—Amounts allocated
under paragraph (1) shall be available for any
purpose eligible for funding under title 23,
United States Code, or this Act.

(3) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(A) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) such sums as are nec-
essary to carry out this subsection.

(B) CONTRACT AUTHORITY.—Funds authorized
under this paragraph shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

(4) LIMITATIONS.—

(A) APPLICABILITY OF OBLIGATION LIMITA-
TIONS.—Funds made available under this sub-
section shall be subject to subparagraphs (A)
and (B) of section 118(e)(1) of that title.

(B) LIMITATION ON AVAILABILITY.—No obliga-
tion authority shall be made available for any
amounts authorized under this subsection for
any fiscal year for which any obligation limita-
tion established for Federal-aid highways is less
than the obligation limitation established for fis-
cal year 1998.

SEC. 1129. AMBASSADOR BRIDGE ACCESS, DE-
TROIT, MICHIGAN.

(a) IN GENERAL.—Notwithstanding section 129
of title 23, United States Code, or any other pro-
vision of law, improvements to access roads and
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construction of access roads, approaches, and
related facilities (such as signs, lights, and sig-
nals) necessary to connect the Ambassador
Bridge in Detroit, Michigan, to the Interstate
System shall be eligible for funds apportioned
under paragraphs (1)(C) and (3) of section
104(b) of that title.

(b) Use oF FUNDs.—Funds described in sub-
section (a) shall not be used for any improve-
ment to, or construction of, the bridge itself.
SEC. 1130. TRANSPORTATION ASSISTANCE FOR

OLYMPIC CITIES.

(a) PURPOSE.—The purpose of this section is
to authorize the provision of assistance for, and
support of, State and local efforts concerning
surface transportation issues necessary to ob-
tain the national recognition and economic ben-
efits of participation in the International Olym-
pic movement and the International Paralympic
movement by hosting international quadrennial
Olympic and Paralympic events in the United
States.

(b) PRIORITY FOR TRANSPORTATION PROJECTS
RELATING TO OLYMPIC AND PARALYMPIC
EVENTS.—Notwithstanding any other provision
of law, from funds available to carry out section
104(k) of title 23, United States Code, the Sec-
retary may give priority to funding for a trans-
portation project relating to an international
quadrennial Olympic or Paralympic event if—

(1) the project meets the extraordinary needs
associated with an international quadrennial
Olympic or Paralympic event; and

(2) the project is otherwise eligible for assist-
ance under section 104(k) of that title.

(c) TRANSPORTATION PLANNING ACTIVITIES.—
The Secretary may participate in—

(1) planning activities of States and metropoli-
tan planning organizations and transportation
projects relating to an international quadren-
nial Olympic or Paralympic event under sections
134 and 135 of title 23, United States Code; and

(2) developing intermodal transportation
plans necessary for the projects in coordination
with State and local transportation agencies.

(d) FUNDING.—Notwithstanding section 541(a)
of title 23, United States Code, from funds made
available under that section, the Secretary may
provide assistance for the development of an
Olympic and a Paralympic transportation man-
agement plan in cooperation with an Olympic
Organizing Committee responsible for hosting,
and State and local communities affected by, an
international quadrennial Olympic or
Paralympic event.

() TRANSPORTATION PROJECTS RELATING TO
OLYMPIC AND PARALYMPIC EVENTS.—

(1) IN GENERAL.—The Secretary may provide
assistance, including planning, capital, and op-
erating assistance, to States and local govern-
ments in carrying out transportation projects re-
lating to an international quadrennial Olympic
or Paralympic event.

(2) FEDERAL SHARE.—The Federal share of the
cost of a project assisted under this subsection
shall not exceed 80 percent.

(f) ELIGIBLE GOVERNMENTS.—A State or local
government shall be eligible to receive assistance
under this section only if the government is
hosting a venue that is part of an international
quadrennial Olympics that is officially selected
by the International Olympic Committee.

(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Highway Trust Fund (other than the Mass
Transit Account) to carry out this section such
sums as are necessary for each of fiscal years
1998 through 2003.

SEC. 1131. NATIONAL DEFENSE HIGHWAYS OUT-
SIDE THE UNITED STATES.

(a) RECONSTRUCTION PROJECTS.—If the Sec-
retary determines, after consultation with the
Secretary of Defense, that a highway, or a por-
tion of a highway, located outside the United
States is important to the national defense, the
Secretary may carry out a project for recon-
struction of the highway or portion of highway.
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(b) FUNDING.—

(1) IN GENERAL.—For each of fiscal years 1998
through 2003, the Secretary may set aside not to
exceed $16,000,000 from amounts to be appor-
tioned under section 104(b)(1)(A) of title 23,
United States Code, to carry out this section.

(2) AVAILABILITY.—Funds made available
under paragraph (1) shall remain available
until expended.

SEC. 1132. NATIONAL HISTORIC COVERED BRIDGE
PRESERVATION.

(a) DEFINITIONS.—In this section:

(1) COVERED BRIDGE.—The term
bridge”’—

(A) means a roofed bridge that is made pri-
marily of wood; and

(B) includes the roof, flooring, trusses, joints,
walls, piers, footings, walkways, support struc-
tures, arch systems, and underlying land.

(2) HISTORIC COVERED BRIDGE.—The term
“historic covered bridge”” means a covered
bridge that—

(A) is at least 50 years old; or

(B) is listed on the National Register of His-
toric Places.

(b) HisTORIC COVERED BRIDGE PRESERVA-
TION.—The Secretary shall—

(1) develop and maintain a list of historic cov-
ered bridges;

(2) collect and disseminate information con-
cerning historic covered bridges;

(3) foster educational programs relating to the
history, construction techniques, and contribu-
tion to society of historic covered bridges;

(4) sponsor or conduct research on the history
of covered bridges; and

(5) sponsor or conduct research, and study
techniques, on protecting covered bridges from
rot, fire, natural disasters, or weight-related
damage.

(c) DIRECT FEDERAL ASSISTANCE.—

(1) IN GENERAL.—Subject to the availability of
appropriations, the Secretary shall make a
grant to a State that submits an application to
the Secretary that demonstrates a need for as-
sistance in carrying out 1 or more historic cov-
ered bridge projects described in paragraph (2).

(2) TYPES OF PROJECT.—A grant under para-
graph (1) may be made for a project—

(A) to rehabilitate or repair a historic covered
bridge;

(B) to preserve a historic covered bridge, in-
cluding through—

(i) installation of a fire protection system, in-
cluding a fireproofing or fire detection system
and sprinklers;

(ii) installation of a system to prevent vandal-
ism and arson; or

(iii) relocation of a bridge to a preservation
site; and

(C) to conduct a field test on a historic cov-
ered bridge or evaluate a component of a his-
toric covered bridge, including through destruc-
tive testing of the component.

(3) AUTHENTICITY.—A grant under paragraph
(1) may be made for a project only if—

(A) to the maximum extent practicable, the
project—

(i) is carried out in the most historically ap-
propriate manner; and

(ii) preserves the existing structure of the his-
toric covered bridge; and

(B) the project provides for the replacement of
wooden components with wooden components,
unless the use of wood is impracticable for safe-
ty reasons.

(d) FUNDING.—There is authorized to be ap-
propriated to carry out this section $10,000,000
for each of fiscal years 1999 through 2003, to re-
main available until expended.

Subtitle B—Program Streamlining and
Flexibility
CHAPTER 1—GENERAL PROVISIONS
SEC. 1201. ADMINISTRATIVE EXPENSES.

Section 104 of title 23, United States Code, is
amended by striking subsection (a) and insert-
ing the following:

““covered

March 16, 1998

““(a) ADMINISTRATIVE EXPENSES.—

“(1) IN GENERAL.—Whenever an apportion-
ment is made of the sums made available for ex-
penditure on the surface transportation program
under section 133, the congestion mitigation and
air quality improvement program under section
149, or the Interstate and National Highway
System program under section 103, the Secretary
shall deduct a sum, in an amount not to exceed
1%z percent of all sums so made available, as the
Secretary determines necessary to administer the
provisions of law to be financed from appropria-
tions for the Federal-aid highway program and
programs authorized under chapter 2.

““(2) CONSIDERATION OF UNOBLIGATED BAL-
ANCES.—In making the determination described
in paragraph (1), the Secretary shall take into
account the unobligated balance of any sums
deducted under this subsection in prior fiscal
years.

““(3) AVAILABILITY.—The sum deducted under
paragraph (1) shall remain available until ex-
pended.””.

SEC. 1202. REAL PROPERTY ACQUISITION AND
CORRIDOR PRESERVATION.

(a) ADVANCE ACQUISITION OF REAL PROP-
ERTY.—Section 108 of title 23, United States
Code, is amended—

(1) by striking the section heading and insert-
ing the following:

“8§108. Advance acquisition of real property”;
and

(2) by striking subsection (a) and inserting the
following:

““(a) IN GENERAL.—

““(1) AVAILABILITY OF FUNDS.—For the pur-
pose of facilitating the timely and economical
acquisition of real property for a transportation
improvement eligible for funding under this
title, the Secretary, upon the request of a State,
may make available, for the acquisition of real
property, such funds apportioned to the State as
may be expended on the transportation improve-
ment, under such rules and regulations as the
Secretary may issue.

““(2) CONSTRUCTION.—The agreement between
the Secretary and the State for the reimburse-
ment of the cost of the real property shall pro-
vide for the actual construction of the transpor-
tation improvement within a period not to ex-
ceed 20 years following the fiscal year for which
the request is made, unless the Secretary deter-
mines that a longer period is reasonable.”.

(b) CREDIT FOR ACQUIRED LANDS.—Section
323(b) of title 23, United States Code, is amend-
ed—

(1) in the subsection heading, by striking
““DONATED’’ and inserting ‘“ACQUIRED”’;

(2) by striking paragraphs (1) and (2) and in-
serting the following:

““(1) IN GENERAL.—Notwithstanding any other
provision of this title, the State share of the cost
of a project with respect to which Federal assist-
ance is provided from the Highway Trust Fund
(other than the Mass Transit Account) may be
credited in an amount equal to the fair market
value of any land that—

““(A) is obtained by the State or a unit of local
government in the State, without violation of
Federal law;

““(B) is incorporated into the project;

““(C) is not land described in section 138; and

““(D) does not influence the environmental as-
sessment of the project, including—

““(i) the decision as to the need to construct
the project;

““(ii) the consideration of alternatives; and

““(iii) the selection of a specific location.

““(2) ESTABLISHMENT OF FAIR MARKET
VALUE.—The fair market value of land incor-
porated into a project and credited under para-
graph (1) shall be established in the manner de-
termined by the Secretary, except that—

“(A) the fair market value shall not include
any increase or decrease in the value of donated
property caused by the project; and

“(B) the fair market value of donated land
shall be established as of the earlier of—
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‘(i) the date on which the donation becomes
effective; or

“(ii) the date on which equitable title to the
land vests in the State.’’;

(3) in paragraph (3), by striking ‘‘agency of a
Federal, State, or local government’ and insert-
ing ‘“‘agency of the Federal Government’’;

(4) in paragraph (4), by striking ‘‘to which the
donation is applied’’; and

(5) by redesignating paragraph (4) as para-
graph (3).

(c) CREDITING OF CONTRIBUTIONS BY UNITS OF
LocAL GOVERNMENT TOWARD THE STATE
SHARE.—Section 323 of title 23, United States
Code, is amended by adding at the end the fol-
lowing:

““(e) CREDITING OF CONTRIBUTIONS BY UNITS
OF LOCAL GOVERNMENT TOWARD THE STATE
SHARE.—A contribution by a unit of local gov-
ernment of real property, funds, material, or a
service in connection with a project eligible for
assistance under this title shall be credited
against the State share of the project at the fair
market value of the real property, funds, mate-
rial, or service.”.

(d) CONFORMING AMENDMENTS.—

(1) Section 323 of title 23, United States Code,
is amended by striking the section heading and
inserting the following:

“8§323. Donations and credits”.

(2) The analysis for chapter 1 of title 23,
United States Code, is amended—

(A) by striking the item relating to section 108
and inserting the following:

“108. Advance acquisition of real property.”’;

and

(B) by striking the item relating to section 323
and inserting the following:

“323. Donations and credits.””.
SEC. 1203. AVAILABILITY OF FUNDS.

Section 118 of title 23, United States Code, is
amended by striking subsection (e) and inserting
the following:

““(e) AVAILABILITY OF FUNDS.—

““(1) IN GENERAL.—AnNy Federal-aid highway
funds released by the final payment on a
project, or by the modification of a project
agreement, shall be credited to the same pro-
gram funding category for which the funds were
previously apportioned and shall be immediately
available for obligation.

““(2) TRANSFER OF INTERSTATE CONSTRUCTION
FUNDS.—AnNy Federal-aid highway funds appor-
tioned to a State under section 104(b)(5)(A) (as
in effect on the day before the date of enactment
of this paragraph) and credited under para-
graph (1) may be transferred by the Secretary in
accordance with section 103(d).”".

SEC. 1204. PAYMENTS TO STATES FOR CONSTRUC-
TION.

Section 121 of title 23, United States Code, is
amended—

(1) in subsection (a), by striking the second
and third sentences and inserting the following:
“The payments may also be made for the value
of such materials as—

““(1) have been stockpiled in the vicinity of the
construction in conformity to plans and speci-
fications for the projects; and

““(2) are not in the vicinity of the construction
if the Secretary determines that because of re-
quired fabrication at an off-site location the ma-
terials cannot be stockpiled in the vicinity.”’;

(2) by striking subsection (b) and inserting the
following:

““(b) PROJECT AGREEMENTS.—

““(1) PAYMENTS.—A payment under this chap-
ter may be made only for a project covered by a
project agreement.

““(2) SOURCE OF PAYMENTS.—After completion
of a project in accordance with the project
agreement, a State shall be entitled to payment,
out of the appropriate sums apportioned or allo-
cated to the State, of the unpaid balance of the
Federal share of the cost of the project.”’;

(3) by striking subsections (c¢) and (d); and
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(4) by redesignating subsection (e¢) as sub-
section (c).
SEC. 1205. PROCEEDS FROM THE SALE OR LEASE
OF REAL PROPERTY.
(a) IN GENERAL.—Section 156 of title 23,
United States Code, is amended to read as fol-
lows:

“§156. Proceeds from the sale or lease of real
property

‘(@) MINIMUM CHARGE.—Subject to section
142(f), a State shall charge, at a minimum, fair
market value for the sale, use, lease, or lease re-
newal (other than for utility use and occupancy
or for a transportation project eligible for assist-
ance under this title) of real property acquired
with Federal assistance made available from the
Highway Trust Fund (other than the Mass
Transit Account).

““(b) EXCEPTIONS.—The Secretary may grant
an exception to the requirement of subsection
(a) for a social, environmental, or economic pur-
pose.

*(c) USE OF FEDERAL SHARE OF INCOME.—The
Federal share of net income from the revenues
obtained by a State under subsection (a) shall
be used by the State for projects eligible under
this title.”.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
156 and inserting the following:

“156. Proceeds from the sale or lease of real
property.”.
SEC. 1206. METRIC CONVERSION AT STATE OP-
TION.

Section 205(c)(2) of the National Highway Sys-
tem Designation Act of 1995 (23 U.S.C. 109 note;
109 Stat. 577) is amended by striking ‘‘Before
September 30, 2000, the” and inserting ‘*“The’.
SEC. 1207. REPORT ON OBLIGATIONS.

Section 104(m) of title 23, United States Code
(as redesignated by section 1113(c)(1)), is amend-
ed—

(1) by inserting ‘““REPORT TO CONGRESS.—” be-
fore ““The Secretary’’;

(2) by striking ‘‘not later than’’ and all that
follows through ‘“‘a report’” and inserting “‘a re-
port for each fiscal year’’;

(3) in paragraph (1), by striking “‘preceding
calendar month’ and inserting ‘‘preceding fis-
cal year”’;

(4) by striking paragraph (2);

(5) in paragraph (3), by striking “‘such preced-
ing month’ and inserting ‘‘that preceding fiscal
year’’; and

(6) by redesignating paragraphs (3) and (4) as
paragraphs (2) and (3), respectively.

SEC. 1208. TERMINATIONS.

(a) RIGHT-OF-WAY REVOLVING FUND.—Section
108 of title 23, United States Code, is amended
by striking subsection (c) and inserting the fol-
lowing:

““(c) TERMINATION OF RIGHT-OF-WAY REVOLV-
ING FUND.—

““(1) IN GENERAL.—Funds apportioned and ad-
vanced to a State by the Secretary from the
right-of-way revolving fund established by this
section prior to the date of enactment of the
Intermodal Surface Transportation Efficiency
Act of 1998 shall remain available to the State
for use on the projects for which the funds were
advanced for a period of 20 years from the date
on which the funds were advanced.

““(2) CREDIT TO HIGHWAY TRUST FUND.—With
respect to a project for which funds have been
advanced from the right-of-way revolving fund,
upon the termination of the 20-year period re-
ferred to in paragraph (1), when actual con-
struction is commenced, or upon approval by the
Secretary of the plans, specifications, and esti-
mates for the actual construction of the project
on the right-of-way, whichever occurs first—

“(A) the Highway Trust Fund shall be cred-
ited with an amount equal to the Federal share
of the funds advanced, as provided in section
120, out of any Federal-aid highway funds ap-
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portioned to the State in which the project is lo-
cated and available for obligation for projects of
the type funded; and

““(B) the State shall reimburse the Secretary in
an amount equal to the non-Federal share of
the funds advanced for deposit in, and credit to,
the Highway Trust Fund.”.

(b) PiLOT ToLL COLLECTION PROGRAM.—Sec-
tion 129 of title 23, United States Code, is
amended by striking subsection (d).

(c) NATIONAL RECREATIONAL TRAILS ADVISORY
COMMITTEE.—As soon as practicable after the
date of enactment of this Act, the Secretary
shall take such action as is necessary for the
termination of the National Recreational Trails
Advisory Committee established by section 1303
of the Intermodal Surface Transportation Effi-
ciency Act of 1991 (16 U.S.C. 1262) (as in effect
on the day before the date of enactment of this
Act).

(d) CONGRESSIONAL BRIDGE COMMISSIONS.—
Public Law 87-441 (76 Stat. 59) is repealed.

SEC. 1209. INTERSTATE MAINTENANCE.

(a) INTERSTATE FUNDS.—Section 119 of title 23,
United States Code, is amended—

(1) in subsection (a), by striking the second
sentence;

(2) by striking subsection (d); and

(3) by striking subsection (f) and inserting the
following:

“‘(f) TRANSFERABILITY OF FUNDS.—

‘(1) UNCONDITIONAL.—A State may transfer
an amount not to exceed 30 percent of the sums
apportioned to the State under subparagraphs
(A) and (B) of section 104(b)(1) to the apportion-
ment of the State under paragraphs (1)(C) and
(3) of section 104(b).

““(2) UPON ACCEPTANCE OF CERTIFICATION.—If
a State certifies to the Secretary that any part
of the sums apportioned to the State under sub-
paragraphs (A) and (B) of section 104(b)(1) is in
excess of the needs of the State for resurfacing,
restoring, rehabilitating, or reconstructing
routes and bridges on the Interstate System in
the State and that the State is adequately main-
taining the routes and bridges, and the Sec-
retary accepts the certification, the State may
transfer, in addition to the amount authorized
to be transferred under paragraph (1), an
amount not to exceed 20 percent of the sums ap-
portioned to the State under subparagraphs (A)
and (B) of section 104(b)(1) to the apportion-
ment of the State under paragraphs (1)(C) and
(3) of section 104(b).”".

(b) ELIGIBILITY.—Section 119 of title 23,
United States Code, is amended—

(1) in the first sentence of subsection (a), by
striking ‘‘and rehabilitating’” and inserting “‘,
rehabilitating, and reconstructing’’;

(2) by striking subsections (b), (c), (¢), and (g);

(3) by inserting after subsection (a) the follow-
ing:

““(b) ELIGIBLE ACTIVITIES.—

““(1) IN GENERAL.—A State—

“(A) may use funds apportioned under sub-
paragraph (A) or (B) of section 104(b)(1) for re-
surfacing, restoring, rehabilitating, and recon-
structing routes on the Interstate System, in-
cluding—

(i) resurfacing, restoring, rehabilitating, and
reconstructing bridges, interchanges, and over-
crossings;

““(ii) acquiring rights-of-way; and

““(iii) intelligent transportation system capital
improvements that are infrastructure-based to
the extent that they improve the performance of
the Interstate System; but

“(B) may not use the funds for construction
of new travel lanes other than high-occupancy
vehicle lanes or auxiliary lanes.

““(2) EXPANSION OF CAPACITY.—

““(A) USING TRANSFERRED FUNDS.—Notwith-
standing paragraph (1), funds transferred under
subsection (c)(1) may be used for construction to
provide for expansion of the capacity of an
Interstate System highway (including a bridge).

““(B) USING FUNDS NOT TRANSFERRED.—
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“(i) IN GENERAL.—INn lieu of transferring
funds under subsection (c)(1) and using the
transferred funds for the purpose described in
subparagraph (A), a State may use an amount
of the sums apportioned to the State under sub-
paragraph (A) or (B) of section 104(b)(1) for the
purpose described in subparagraph (A).

“(ii) LIMITATION.—The sum of the amount
used under clause (i) and any amount trans-
ferred under subsection (c)(1) by a State may
not exceed 30 percent of the sums apportioned to
the State under subparagraphs (A) and (B) of
section 104(b)(1).”’; and

(4) by redesignating subsection (f) as sub-
section (c).

(c) CONFORMING AMENDMENTS.—

(1) Section 119(a) of title 23, United States
Code, is amended in the first sentence by strik-
ing “‘; except that the Secretary may only ap-
prove a project pursuant to this subsection on a
toll road if such road is subject to a Secretarial
agreement provided for in subsection (e)”.

(2) Section 1009(c)(2) of the Intermodal Sur-
face Transportation Efficiency Act of 1991 (23
U.S.C. 119 note; 105 Stat. 1934) is amended by
striking “‘section 119(f)(1)”" and inserting ‘‘sec-
tion 119(c)(1)”".

SEC. 1210. ENGINEERING COST REIMBURSEMENT.

Section 102(b) of title 23, United States Code,
is amended in the first sentence by inserting be-
fore the period at the end the following: ‘“‘un-
less, before the end of the 10-year period, the
State requests a longer period for commencement
of the construction or acquisition and the Sec-
retary determines that the request is reason-
able”.

CHAPTER 2—PROJECT APPROVAL
SEC. 1221. TRANSFER OF HIGHWAY AND TRANSIT
FUNDS.

Section 104 of title 23, United States Code (as
amended by section 1118), is amended by insert-
ing after subsection (k) the following:

“(I) TRANSFER OF HIGHWAY AND TRANSIT
FUNDS.—

““(1) TRANSFER OF HIGHWAY FUNDS.—Funds
made available under this title and transferred
for transit projects shall be administered by the
Secretary in accordance with chapter 53 of title
49, except that the provisions of this title relat-
ing to the non-Federal share shall apply to the
transferred funds.

““(2) TRANSFER OF TRANSIT FUNDS.—Funds
made available under chapter 53 of title 49 and
transferred for highway projects shall be admin-
istered by the Secretary in accordance with this
title, except that the provisions of that chapter
relating to the non-Federal share shall apply to
the transferred funds.

““(83) TRANSFER TO AMTRAK AND PUBLICLY-
OWNED PASSENGER RAIL LINES.—Funds made
available under this title or chapter 53 of title 49
and transferred to the National Railroad Pas-
senger Corporation or to any publicly-owned
intercity or intracity passenger rail line shall be
administered by the Secretary in accordance
with subtitle V of title 49, except that the provi-
sions of this title or chapter 53 of title 49, as ap-
plicable, relating to the non-Federal share shall
apply to the transferred funds.

““(4) TRANSFER OF OBLIGATION AUTHORITY.—
Obligation authority provided for projects de-
scribed in paragraphs (1) through (3) shall be
transferred in the same manner and amount as
the funds for the projects are transferred.””.

SEC. 1222. PROJECT APPROVAL AND OVERSIGHT.

(a) IN GENERAL.—Section 106 of title 23,
United States Code, is amended—

(1) by striking the section heading and insert-
ing the following:

“8106. Project approval and oversight”;

(2) by redesignating subsections (e) and (f) as
subsections (g) and (h), respectively;

(3) by striking subsections (a) through (d) and
inserting the following:

““(a) IN GENERAL.—Except as otherwise pro-
vided in this section, the State transportation
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department shall submit to the Secretary for ap-
proval such plans, specifications, and estimates
for each proposed project as the Secretary may
require. The Secretary shall act upon such
plans, specifications, and estimates as soon as
practicable after they have been submitted, and
shall enter into a formal project agreement with
the State transportation department formalizing
the conditions of the project approval. The exe-
cution of such project agreement shall be
deemed a contractual obligation of the Federal
Government for the payment of its proportional
contribution thereto. In taking such action, the
Secretary shall be guided by the provisions of
section 109 of this title.

““(b) PROJECT AGREEMENT.—The project agree-
ment shall make provision for State funds re-
quired for the State’s pro rata share of the cost
of construction of the project and for the main-
tenance of the project after completion of con-
struction. The Secretary may rely upon rep-
resentations made by the State transportation
department with respect to the arrangements or
agreements made by the State transportation de-
partment and appropriate local officials where a
part of the project is to be constructed at the ex-
pense of, or in cooperation with, local subdivi-
sions of the State.

‘“(c) SPECIAL RULES FOR PROJECT OVER-
SIGHT.—

‘(1) NHS PROJECTS.—Except as otherwise pro-
vided in subsection (d) of this section, the Sec-
retary may discharge to the State any of the
Secretary’s responsibilities for the design, plans,
specifications, estimates, contract awards, and
inspection of projects under this title on the Na-
tional Highway System. Before discharging re-
sponsibilities to the State, the Secretary shall
reach agreement with the State as to the extent
to which the State may assume the responsibil-
ities of the Secretary under this subsection. The
Secretary may not assume any greater respon-
sibility than the Secretary is permitted under
this title as of September 30, 1997, except upon
agreement by the Secretary and the State.

““(2) NON-NHs PROJECTS.—For all projects
under this title that are off the National High-
way System, the State may request that the Sec-
retary no longer review and approve the design,
plans, specifications, estimates, contract
awards, and inspection of projects under this
title. After receiving any such request, the Sec-
retary shall undertake project review only as re-
quested by the State.

““(d) RESPONSIBILITIES OF THE SECRETARY.—

““(1) IN GENERAL.—Subject to paragraph (2),
nothing in this section, section 133, or section
149 shall affect or discharge any responsibility
or obligation of the Secretary under any Federal
law other than this title.

““(2) LIMITATION.—AnNy responsibility or obli-
gation of the Secretary under sections 113 and
114 of this title shall not be affected and may
not be discharged under this section, section
133, or section 149.

‘“(e) VALUE ENGINEERING ANALYSIS.—In such
cases as the Secretary determines advisable,
plans, specifications, and estimates for proposed
projects on any Federal-aid highway shall be
accompanied by a value engineering or other
cost reduction analysis.

““(f) FINANCIAL PLAN.—The Secretary shall re-
quire a financial plan to be prepared for any
project with an estimated total cost of
$1,000,000,000 or more.™".

(b) STANDARDS.—

(1) ELIMINATION OF GUIDELINES AND ANNUAL
CERTIFICATION REQUIREMENTS.—Section 109 of
title 23, United States Code, is amended—

(A) by striking subsection (m); and

(B) by redesignating subsections (n) through
(g) as subsections (m) through (p), respectively.

(2) SAFETY STANDARDS.—Section 109 of title 23,
United States Code (as amended by paragraph
(1)), is amended by adding at the end the fol-
lowing:

““(g) PHASE CONSTRUCTION.—Safety consider-
ations for a project under this title may be met
by phase construction.”’.
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(c) PROGRAMS; PROJECT AGREEMENTS; CER-
TIFICATION ACCEPTANCE.—Sections 110 and 117
of title 23, United States Code, are repealed.

(d) CONFORMING AMENDMENTS.—

(1) The analysis for chapter 1 of title 23 is
amended—

(A) by striking the item relating to section 106
and inserting the following:

““106. Project approval and oversight.”’;
and

(B) by striking the items relating to sections
110 and 117.

(2) Section 101(a) of title 23, United States
Code, is amended in the undesignated para-
graph defining ‘“‘project agreement’ by striking
““the provisions of subsection (a) of section 110
of this title”” and inserting ‘“‘section 106".

(3) Section 114(a) of title 23, United States
Code, is amended in the second sentence by
striking ‘‘section 117 of this title’”” and inserting
“‘section 106”".

SEC. 1223. SURFACE TRANSPORTATION PRO-
GRAM.

(@) TRANSPORTATION ENHANCEMENT ACTIVI-
TIES.—Section 133 of title 23, United States
Code, is amended—

(1) in subsection (d)—

(A) in paragraph (2), by striking ‘10’ and in-
serting ‘‘8’’; and

(B) in the first sentence of paragraph (3)(A),
by striking ‘80" and inserting ‘‘82’"; and

(2) in subsection (e)—

(A) in paragraph (3)(B)(i), by striking “‘if the
Secretary’” and all that follows through “‘activi-
ties’’; and

(B) in paragraph (5), by adding at the end the
following:

““(C) INNOVATIVE FINANCING.—

“(i) IN GENERAL.—For each fiscal year, the
average annual non-Federal share of the total
cost of all projects to carry out transportation
enhancement activities in a State shall be not
less than the non-Federal share authorized for
the State under section 120(b).

““(ii) EXCEPTION.—Subject to clause (i), not-
withstanding section 120, in the case of projects
to carry out transportation enhancement activi-
ties—

“(1) funds from other Federal agencies, and
other contributions that the Secretary deter-
mines are of value, may be credited toward the
non-Federal share of project costs;

“(11) the non-Federal share may be calculated
on a project, multiple-project, or program basis;
and

“(111) the Federal share of the cost of an indi-
vidual project subject to subclause (1) or (1)
may be equal to 100 percent.”.

(b) PROGRAM APPROVAL.—Section 133(e) of
title 23, United States Code, is amended by strik-
ing paragraph (2) and inserting the following:

““(2) PROGRAM APPROVAL.—

“(A) SUBMISSION OF PROJECT AGREEMENT.—
For each fiscal year, each State shall submit a
project agreement that—

‘(i) certifies that the State will meet all the re-
quirements of this section; and

“(ii) notifies the Secretary of the amount of
obligations needed to carry out the program
under this section.

““(B) REQUEST FOR  ADJUSTMENTS OF
AMOUNTS.—As necessary, each State shall re-
quest from the Secretary adjustments to the
amount of obligations referred to in subpara-
graph (A)(ii).

“(C) EFFECT OF APPROVAL BY THE SEC-
RETARY.—Approval by the Secretary of a project
agreement under subparagraph (A) shall be
deemed a contractual obligation of the United
States to pay surface transportation program
funds made available under this title.””.

(c) PAYMENTS.—Section 133(e)(3)(A) of title 23,
United States Code, is amended by striking the
second sentence.

(d) DEFINITION OF TRANSPORTATION ENHANCE-
MENT ACTIVITIES.—Section 101(a) of title 23,
United States Code, is amended in the undesig-
nated paragraph defining ‘‘transportation en-
hancement activities’” by striking ‘‘scenic or his-
toric highway programs,” and inserting ‘‘scenic
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or historic highway programs (including the
provision of tourist and welcome center facili-
ties),”’.

SEC. 1224. DESIGN-BUILD CONTRACTING.

(a) AUTHORITY.—Section 112(b) of title 23,
United States Code, is amended—

(1) in the first sentence of paragraph (1), by
striking ‘“‘paragraph (2)”’ and inserting ‘‘para-
graphs (2) and (3)’;

(2) in paragraph (2)(A), by striking ‘‘Each”
and inserting ‘‘Subject to paragraph (3), each’’;
and

(3) by adding at the end the following:

““(3) DESIGN-BUILD CONTRACTING.—

““(A) IN GENERAL.—A State transportation de-
partment may award a contract for the design
and construction of a qualified project described
in subparagraph (B) using competitive bidding
procedures approved by the Secretary in accord-
ance with subparagraph (C).

“(B) QUALIFIED PROJECTS.—A  qualified
project referred to in subparagraph (A) is a
project under this chapter that involves installa-
tion of an intelligent transportation system or
that consists of a usable project segment and for
which—

““(i) the Secretary has approved the use of de-
sign-build contracting described in subpara-
graph (A) under criteria specified in regulations
promulgated by the Secretary; and

““(ii) the total costs are estimated to exceed—

“(1) in the case of a project that involves in-
stallation of an intelligent transportation sys-
tem, $5,000,000; and

“(I1) in the case of a usable project segment,
$50,000,000.

““(C) PROCEDURES THAT MAY BE APPROVED.—
Under subparagraph (A), the Secretary may ap-
prove, for use by a State, only procedures that
consist of—

“(i) formal design-build contracting proce-
dures specified in a State statute; or

“(ii) in the case of a State that does not have
a statute described in clause (i), the design-build
selection procedures authorized under section
303M of the Federal Property and Administra-
tive Services Act of 1949 (41 U.S.C. 253m).”".

(b) COMPETITIVE BIDDING DEFINED.—Section
112 of title 23, United States Code, is amended
by striking subsection (f) and inserting the fol-
lowing:

““(f) COMPETITIVE BIDDING DEFINED.—In this
section, the term ‘competitive bidding’ means the
procedures used to award contracts for engi-
neering and design services under subsection
(b)(2) and design-build contracts under sub-
section (b)(3).”".

(c) REGULATIONS.—

(1) IN GENERAL.—Not later than the effective
date specified in subsection (e), the Secretary
shall promulgate regulations to carry out the
amendments made by this section.

(2) CONTENTS.—The regulations shall—

(A) identify the criteria to be used by the Sec-
retary in approving the use by a State transpor-
tation department of design-build contracting;
and

(B) establish the procedures to be followed by
a State transportation department for obtaining
the Secretary’s approval of the use of design-
build contracting by the department and the
competitive bidding procedures used by the de-
partment.

(d) EFFECT ON EXPERIMENTAL PROGRAM.—
Nothing in this section or the amendments made
by this section affects the authority to carry
out, or any project carried out under, any ex-
perimental program concerning design-build
contracting that is being carried out by the Sec-
retary as of the date of enactment of this Act.

(e) EFFECTIVE DATE FOR AMENDMENTS.—The
amendments made by this section take effect 2
years after the date of enactment of this Act.
SEC. 1225. INTEGRATED DECISIONMAKING PROC-

ESS.

(a) IN GENERAL.—Subchapter 111 of chapter 3
of title 49, United States Code, is amended by
adding at the end the following:
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“§354. Integrated decisionmaking process

‘“(a) DEFINITIONS.—In this section:

““(1) INTEGRATED DECISIONMAKING PROCESS.—
The term ‘integrated decisionmaking process’
means the integrated decisionmaking process es-
tablished with respect to a surface transpor-
tation project under subsection (b).

““(2) NEPA PROCESS.—The term ‘NEPA proc-
ess’ means the process of complying with the re-
quirements of the National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4321 et seq.) with re-
spect to a surface transportation project.

““(3) SECRETARY.—The term ‘Secretary’ means
the Secretary of Transportation.

‘“(4) SURFACE TRANSPORTATION PROJECT.—The
term ‘surface transportation project’ means—

““(A) a highway construction project that is
subject to the approval of the Secretary under
title 23; and

‘“(B) a capital project (as defined in section
5302(a)(1)).

‘“(5) CONCURRENT PROCESSING.—The term
‘concurrent processing’ means to the fullest ex-
tent practicable, and to the extent otherwise re-
quired, agencies shall prepare environmental
impact statements and environmental assess-
ments concurrently with and integrated with
environmental analyses and related surveys and
studies required by the Fish and Wildlife Co-
ordination Act (16 U.S.C. 661 et seq.), the Na-
tional Historic Preservation Act of 1966 (16
U.S.C. 470 et seq.), the Endangered Species Act
of 1973 (16 U.S.C. 1531 et seq.) and other envi-
ronmental review laws and executive orders.

““(b) ESTABLISHMENT OF INTEGRATED DECI-
SIONMAKING PROCESSES FOR SURFACE TRANSPOR-
TATION PROJECTS.—The Secretary shall—

““(1) establish an integrated decisionmaking
process for surface transportation projects that
designates major decision points likely to have
significant environmental effects and conflicts;
and

““(2) integrate the requirements of the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) for surface transportation
projects at the earliest possible time, including,
to the extent appropriate, at the planning stage
with the agreement of the State transportation
agencies and the cooperating agencies.

““(c) INTEGRATED DECISIONMAKING GOALS.—
The integrated decisionmaking process for sur-
face transportation projects should, to the maxi-
mum extent practicable, accomplish the follow-
ing major goals:

““(1) Integrate the NEPA process for surface
transportation projects at the earliest possible
time.

“(2) Integrate all applicable Federal, State,
tribal, and local permitting requirements.

““(3) Integrate national transportation, social,
safety, economic, and environmental goals with
State, tribal, and local land use and growth
management initiatives, economic development
and transportation initiatives.

‘“(4) Consolidate Federal, State, tribal, and
local decisionmaking to achieve the best overall
public interest according to an agreed schedule.

““(d) STREAMLINING.—

““(1) AVOIDANCE OF DELAYS, PREVENTION OF
CONFLICTS, AND ELIMINATION OF UNNECESSARY
DUPLICATION.—The Secretary shall design the
integrated decisionmaking process to avoid
delays in decisionmaking, prevent conflicts be-
tween cooperating agencies and members of the
public, and eliminate unnecessary duplication
of review and decisionmaking relating to surface
transportation projects.

““(2) INTEGRATION; COMPREHENSIVE PROCESS.—
The NEPA process—

““(A) shall be integrated for surface transpor-
tation projects by Federal, State, tribal, and
local transportation agencies; and

““(B) serve as a comprehensive decisionmaking
process.

(3) OTHER REQUIREMENTS.—

““(A) IN GENERAL.—The Secretary shall—

(i) establish a concurrent transportation and
environmental coordination process to reduce
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paperwork, combine review documents,
eliminate duplicative reviews;

“(ii) develop interagency agreements to
streamline and improve interagency coordina-
tion and processing time;

“(iii) apply strategic and programmatic ap-
proaches to better integrate and expedite the
NEPA process and transportation decision-
making; and

““(iv) ensure, in appropriate cases, by conduct-
ing concurrent reviews whenever possible, that
any analyses and reviews conducted by the Sec-
retary consider the needs of other reviewing
agencies.

“(B) TIME SCHEDULES.—To comply with sub-
paragraph (A)(ii), time schedules shall be con-
sistent with sections 1501.8 and 1506.10 of title
40, Code of Federal Regulations (or any succes-
sor regulations).

“‘(4) CONCURRENT PROCESSING.—

“(A) IN GENERAL.—The integrated decision-
making process shall, to the extent practicable,
include a procedure to provide for concurrent
processing of all Federal, State, tribal, and local
reviews and decisions emanating from those re-
views.

““(B) INCONSISTENCY WITH OTHER REQUIRE-
MENTS.—Subparagraph (A) does not require
concurrent review if concurrent review would be
inconsistent with other statutory or regulatory
requirements.

““(e) INTERAGENCY COOPERATION.—

““(1) LEAD AND COOPERATING AGENCY CON-
CEPTS.—The lead and cooperating agency con-
cepts of section 1501 of title 40, Code of Federal
Regulations (or any successor regulation), shall
be considered essential elements to ensure inte-
gration of transportation decisionmaking.

““(2) RESPONSIBILITIES.—The Secretary shall—

“(A) not later than 60 days after the date on
which a surface transportation project is se-
lected for study by a State, identify each Fed-
eral agency that may be required to participate
in the integrated decisionmaking process relat-
ing to the surface transportation project and no-
tify the agency of the surface transportation
project;

“(B) afford State, regional, tribal, and local
governments with decisionmaking authority on
surface transportation projects the opportunity
to serve as cooperating agencies;

““(C) provide cooperating agencies and the
public on request the results of any analysis or
other information related to a surface transpor-
tation project;

“(D) host an early scoping meeting for Fed-
eral agencies and, when appropriate, conduct
field reviews, as soon as practicable in the envi-
ronmental review process;

“(E) solicit from each cooperating agency as
early as practicable the data and analyses nec-
essary to facilitate execution of the duties of
each cooperating agency;

““(F) use, to the maximum extent possible, sci-
entific, technical, and environmental data and
analyses previously prepared by or for other
Federal, State, tribal, or local agencies, after an
independent evaluation by the Secretary of the
data and analyses;

“(G) jointly, with the cooperating agencies,
host public meetings and other community par-
ticipation processes; and

““(H) ensure that the NEPA process and docu-
mentation provide all necessary information for
the cooperating agency to—

‘(i) discharge the responsibilities of the co-
operating agency under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.)
and other law; and

“(ii) take action on approvals, permits, li-
censes, and clearances.

“‘(f) ENHANCED SCOPING PROCESS.—During the
scoping process for a surface transportation
project, in addition to other statutory and regu-
latory requirements, the Secretary shall, to the
extent practicable—

““(1) provide the public with clearly under-
standable milestones that occur during an inte-
grated decisionmaking process;

and
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““(2) ensure that all agencies with jurisdiction
by law or with special expertise have sufficient
information and data to discharge their respon-
sibilities;

““(3) ensure that all agencies with jurisdiction
by law or with special expertise, and the public,
are invited to participate in the initial scoping
process;

““(4) coordinate with other agencies to ensure
that the agencies provide to the Secretary, not
later than 30 days after the first interagency
scoping meeting, any preliminary concerns
about how the proposed project may affect mat-
ters within their jurisdiction or special expertise
based on information available at the time of
the scoping meeting; and

““(5) in cooperation with all cooperating agen-
cies, develop a schedule for conducting all nec-
essary environmental and other review processes
and assure early consideration of alternatives to
a proposed project, including alternatives that
address transportation demand consistent with
section 134(i)(3) of title 23, United States Code.

*“(g) USE OF TITLE 23 FUNDS.—

““(1) USE BY STATES.—A State may use funds
made available under section 104(b) or 105 of
title 23 or section 1102(c) of the Intermodal Sur-
face Transportation Efficiency Act of 1998 to
provide resources to Federal or State agencies
involved in the review or permitting process for
a surface transportation project in order to meet
a time schedule established under this section.

““(2) AMOUNT.—Funds may be provided under
paragraph (1) in the amount by which the cost
to complete a environmental review in accord-
ance with a time schedule established under this
section exceeds the cost that would be incurred
if there were no such time schedule.

““(3) NOT FINAL AGENCY ACTION.—The provi-
sion of funds under paragraph (1) does not con-
stitute a final agency action.

““(h) STATE ROLE.—

““(1) IN GENERAL.—For any project eligible for
assistance under chapter 1 of title 23, a State
may require, by law or agreement that has been
developed with public involvement coordinating
with all related State agencies, that all State
agencies that—

““(A) have jurisdiction by Federal or State law
over environmental, growth management, or
land-use related issues that may be affected by
a surface transportation project; or

““(B) have responsibility for issuing any envi-
ronment related reviews, analyses, opinions, or
determinations;
be subject to the coordinated environmental re-
view process provided under this section in
issuing any analyses or approvals or taking any
other action relating to the project.

““(2) ALL AGENCIES.—If a State requires that
any State agency participate in a coordinated
environmental review process, the State shall re-
quire all affected State agencies to participate.

““(i) EARLY ACTION REGARDING POTENTIALLY
INSURMOUNTABLE OBSTACLES.—If, at any time
during the integrated decisionmaking process
for a proposed surface transportation project, a
cooperating agency determines that there is any
potentially insurmountable obstacle associated
with any of the alternative transportation
projects that might be undertaken to address the
obstacle, the Secretary shall—

““(1) convene a meeting among the cooperating
agencies to address the obstacle;

““(2) initiate conflict resolution efforts under
subsection (j); or

“(3) eliminate from consideration the alter-
native transportation project with which the ob-
stacle is associated.

““(j) CONFLICT RESOLUTION.—

““(1) ForuM.—The NEPA process shall be used
as a forum to coordinate the actions of Federal,
State, regional, tribal, and local agencies, the
private sector, and the public to develop and
shape surface transportation projects.

““(2) APPROACHES.—In addition to existing for-
mal public participation opportunities, collabo-
rative, problem solving, and consensus building
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approaches shall be used, to the extent appro-
priate (and, when appropriate, mediation may
be used) to implement the integrated decision-
making process with a goal of appropriately
considering factors relating to transportation
development, economic prosperity, protection of
public health and the environment, community
and neighborhood preservation, and quality of
life for present and future generations.

““(3) UNRESOLVED ISSUES.—

““(A) NoTIFICATION.—If, before the final trans-
portation NEPA document is approved—

‘(i) an issue remains unresolved between the
lead Federal agency and the cooperating agen-
cy; and

““(ii) efforts have been exhausted to resolve the
issue at the field levels of each agency—

“(1) within the applicable timeframe of the
interagency schedule established under sub-
section (f)(5); or

“(11) if no timeframe is established, within 90
days;
the field level officer of the lead agency shall
notify the field level officer of the cooperating
agency that the field level officer of the lead
agency intends to bring the issue to the personal
attention of the heads of the agencies.

‘“(B) EFFORTS BY THE AGENCY HEADS.—The
head of the lead agency shall contact the head
of the cooperating agency and attempt to resolve
the issue within 30 days after notification by the
field level officer of the unresolved issue.

““(C) CONSULTATION WITH CEQ.—The heads of
the agencies are encouraged to consult with the
Chair of the Council on Environmental Quality
during the 30-day period under subparagraph
(B).
(D) FAILURE TO RESOLVE.—If the heads of
the agencies do not resolve the issue within the
time specified in subparagraph (B), the referral
process under part 1504 of title 40, Code of Fed-
eral Regulations (or any successor regulation),
shall be initiated with respect to the issue.

““(k) JupiciAL REVIEW.—Nothing in this sec-
tion affects the reviewability of any final agen-
cy action in a district court of the United States
or any State court.

“(I) STATUTORY CONSTRUCTION.—Nothing in
this section affects—

‘(1) the applicability of the requirements of
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.) or any other statute; or

*“(2) the responsibility of any Federal, State,
tribal, or local officer to comply with or enforce
any statute or regulation.”.

(b) TIMETABLE; REPORT TO CONGRESS.—The
Secretary, in consultation with the Chair of the
Council on Environmental Quality and after no-
tice and opportunity for public comment—

(1) not later than 180 days after the date of
enactment of this Act, shall design the inte-
grated decisionmaking process required by the
amendment made by subsection (a) consistent
with part 1501, et seq., of title 40 of the Code of
Federal Regulations;

(2) not later than 1 year after the date of en-
actment of this Act, shall promulgate a regula-
tion governing implementation of an integrated
decisionmaking process in accordance with the
amendment made by subsection (a); and

(3) not later than 2 years after the date of en-
actment of this Act, shall submit to Congress a
report identifying any additional legislative or
other solutions that would further enhance the
integrated decisionmaking process.

(c) Section 112 of title 23, United States Code,
is amended by adding at the end the following
new subsection:

‘“(g) SELECTION PROCESS.—It shall not be con-
sidered to be a conflict of interest, as defined
under section 1.33 of title 23, Code of Federal
Regulations, for a State to procure, under a sin-
gle contract, the services of a consultant to pre-
pare any environmental assessments or analyses
required, including environmental impact state-
ments, as well as subsequent engineering and
design work on the same project: Provided, That

March 16, 1998

the State has conducted an independent multi-
disciplined review that assesses the objectivity of
any analysis, environmental assessment or envi-
ronmental impact statement prior to its submis-
sion to the agency that approves the project.

(d) CONFORMING AMENDMENT.—The analysis
for subchapter 111 of chapter 3 of title 49, United
States Code, is amended by adding at the end
the following:

*354. Integrated decisionmaking process.”’.
CHAPTER 3—ELIGIBILITY AND
FLEXIBILITY
SEC. 1231. DEFINITION OF OPERATIONAL
PROVEMENT.

Section 101(a) of title 23, United States Code,
is amended by striking the undesignated para-
graph defining ‘‘operational improvement’ and
inserting the following:

“The term ‘operational improvement’ means
the installation, operation, or maintenance, in
accordance with subchapter Il of chapter 5, of
public infrastructure to support intelligent
transportation systems and includes the instal-
lation or operation of any traffic management
activity, communication system, or roadway
weather information and prediction system, and
any other improvement that the Secretary may
designate that enhances roadway safety and
mobility during adverse weather.”.

SEC. 1232. ELIGIBILITY OF FERRY BOATS AND
FERRY TERMINAL FACILITIES.

(@) IN GENERAL.—Section 129(c) of title 23,
United States Code, is amended by inserting “‘in
accordance with sections 103, 133, and 149,”
after ““toll or free,”.

(b) NATIONAL HIGHWAY SYSTEM.—Section
103(b)(5) of title 23, United States Code (as
amended by section 1234), is amended by adding
at the end the following:

“(R) Construction of ferry boats and ferry ter-
minal facilities, if the conditions described in
section 129(c) are met.”’.

(c) SURFACE TRANSPORTATION PROGRAM.—
Section 133(b) of title 23, United States Code, is
amended by adding at the end the following:

““(12) Construction of ferry boats and ferry
terminal facilities, if the conditions described in
section 129(c) are met.”’.

(d) CONGESTION MITIGATION AND AIR QUALITY
IMPROVEMENT PROGRAM.—Section 149(b) of title
23, United States Code, is amended—

(1) in paragraph (3), by striking “‘or’’ at the
end;

(2) in paragraph (4), by striking the period at
the end and inserting *‘; or’’; and

(3) by inserting after paragraph (4) the follow-
ing:
““(5) if the project or program is to construct a
ferry boat or ferry terminal facility and if the
conditions described in section 129(c) are met.”.
SEC. 1233. FLEXIBILITY OF SAFETY PROGRAMS.

Section 133(d) of title 23, United States Code,
is amended by striking paragraph (1) and insert-
ing the following:

““(1) SAFETY PROGRAMS.—

““(A) IN GENERAL.—With respect to funds ap-
portioned for each of fiscal years 1998 through
2003—

“(i) an amount equal to 2 percent of the
amount apportioned to a State under section
104(b)(3) shall be available only to carry out ac-
tivities eligible under section 130;

“(ii) an amount equal to 2 percent of the
amount apportioned to a State under section
104(b)(3) shall be available only to carry out ac-
tivities eligible under section 152; and

“(iii) an amount equal to 6 percent of the
amount apportioned to a State under section
104(b)(3) shall be available only to carry out ac-
tivities eligible under section 130 or 152.

““(B) TRANSFER OF FUNDS.—If a State certifies
to the Secretary that any part of the amount set
aside by the State under subparagraph (A)(i) is
in excess of the needs of the State for activities
under section 130 and the Secretary accepts the
certification, the State may transfer that excess
part to the set-aside of the State under subpara-
graph (A)(ii).

IM-
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““(C) TRANSFERS TO OTHER SAFETY PRO-
GRAMS.—A State may transfer funds set aside
under subparagraph (A)(iii) to the apportion-
ment of the State under section 402 or the allo-
cation of the State under section 31104 of title
49.”.

SEC. 1234. ELIGIBILITY OF PROJECTS ON THE NA-
TIONAL HIGHWAY SYSTEM.

Section 103(b) of title 23, United States Code
(as amended by section 1701(a)), is amended by
adding at the end the following:

““(5) ELIGIBLE PROJECTS FOR NHS.—Subject to
approval by the Secretary, funds apportioned to
a State under section 104(b)(1)(C) for the Na-
tional Highway System may be obligated for any
of the following:

“(A) Construction, reconstruction, resur-
facing, restoration, and rehabilitation of seg-
ments of the National Highway System.

““(B) Operational improvements for segments
of the National Highway System.

“(C) Construction of, and operational im-
provements for, a Federal-aid highway not on
the National Highway System, construction of a
transit project eligible for assistance under
chapter 53 of title 49, and capital improvements
to any National Railroad Passenger Corporation
passenger rail line or any publicly-owned inter-
city passenger rail line, if—

“(i) the highway, transit, or rail project is in
the same corridor as, and in proximity to, a
fully access-controlled highway designated as a
part of the National Highway System;

““(ii) the construction or improvements will im-
prove the level of service on the fully access-
controlled highway described in clause (i) and
improve regional traffic flow; and

“(iii) the construction or improvements are
more cost-effective than an improvement to the
fully access-controlled highway described in
clause (i).

‘(D) Highway safety improvements for seg-
ments of the National Highway System.

“(E) Transportation planning in accordance
with sections 134 and 135.

“(F) Highway research and planning in ac-
cordance with chapter 5.

““(G) Highway-related technology transfer ac-
tivities.

““(H) Capital and operating costs for traffic
monitoring, management, and control facilities
and programs.

“(1) Fringe and corridor parking facilities.

““(J) Carpool and vanpool projects.

“(K) Bicycle transportation and pedestrian
walkways in accordance with section 217.

‘(L) Development, establishment, and imple-
mentation of management systems under section
303.

“(M) In accordance with all applicable Fed-
eral law (including regulations), participation
in natural habitat and wetland mitigation ef-
forts related to projects funded under this title,
which may include participation in natural
habitat and wetland mitigation banks, contribu-
tions to statewide and regional efforts to con-
serve, restore, enhance, and create natural
habitats and wetland, and development of state-
wide and regional natural habitat and wetland
conservation and mitigation plans, including
any such banks, efforts, and plans authorized
under the Water Resources Development Act of
1990 (Public Law 101-640) (including crediting
provisions). Contributions to the mitigation ef-
forts described in the preceding sentence may
take place concurrent with or in advance of
project construction, except that contributions
in advance of project construction may occur
only if the efforts are consistent with all appli-
cable requirements of Federal law (including
regulations) and State transportation planning
processes. With respect to participation in a nat-
ural habitat or wetland mitigation effort related
to a project funded under this title that has an
impact that occurs within the service area of a
mitigation bank, preference shall be given, to
the maximum extent practicable, to the use of
the mitigation bank if the bank contains suffi-
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cient available credits to offset the impact and
the bank is approved in accordance with the
Federal Guidance for the Establishment, Use
and Operation of Mitigation Banks (60 Fed.
Reg. 58605 (November 28, 1995)) or other applica-
ble Federal law (including regulations).

““(N) Publicly-owned intracity or intercity
passenger rail or bus terminals, including termi-
nals of the National Railroad Passenger Cor-
poration and publicly-owned intermodal surface
freight transfer facilities, other than seaports
and airports, if the terminals and facilities are
located on or adjacent to National Highway
System routes or connections to the National
Highway System selected in accordance with
paragraph (2).

““(O) Infrastructure-based intelligent trans-
portation systems capital improvements.

“(P) In the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern
Mariana Islands, any project eligible for fund-
ing under section 133, any airport, and any sea-
port.

““(Q) Publicly owned components of magnetic
levitation transportation systems.”.

SEC. 1235. ELIGIBILITY OF PROJECTS UNDER THE
SURFACE TRANSPORTATION PRO-
GRAM.

Section 133(b) of title 23, United States Code
(as amended by section 1232(c)), is amended—

(1) in paragraph (2), by striking ‘“‘and publicly
owned intracity or intercity bus terminals and
facilities” and inserting “‘, including vehicles
and facilities, whether publicly or privately
owned, that are used to provide intercity pas-
senger service by bus or rail’’;

(2) in paragraph (3)—

(A) by striking ‘“‘and bicycle”” and inserting
“bicycle’’; and

(B) by inserting before the period at the end
the following: *‘, and the modification of public
sidewalks to comply with the Americans with
Disabilities Act of 1990 (42 U.S.C. 12101 et seq.)”’;

(3) in paragraph (4)—

(A) by inserting ““, publicly owned passenger
rail,”” after ““Highway’’;

(B) by inserting ‘“‘infrastructure’” after ‘‘safe-
ty’’; and

(C) by inserting before the period at the end
the following: “‘, and any other noninfrastruc-
ture highway safety improvements’’;

(4) in paragraph (11)—

(A) in the first sentence—

(i) by inserting ‘‘natural habitat and” after
‘“‘participation in’’ each place it appears;

(ii) by striking ‘“‘enhance and create’” and in-
serting ‘“‘enhance, and create natural habitats
and’’; and

(iii) by inserting ‘‘natural habitat and’’ before
“‘wetlands conservation’’; and

(B) by adding at the end the following: “With
respect to participation in a natural habitat or
wetland mitigation effort related to a project
funded under this title that has an impact that
occurs within the service area of a mitigation
bank, preference shall be given, to the maximum
extent practicable, to the use of the mitigation
bank if the bank contains sufficient available
credits to offset the impact and the bank is ap-
proved in accordance with the Federal Guid-
ance for the Establishment, Use and Operation
of Mitigation Banks (60 Fed. Reg. 58605 (Novem-
ber 28, 1995)) or other applicable Federal law
(including regulations).”’; and

(5) in subsection (b)(9), by striking ‘‘section
108(f)(1)(A) (other than clauses (xii) and (xvi))
of the Clean Air Act” and inserting ‘‘section
108(F)(1)(A) (other than clause (xvi)) of the
Clean Air Act (42 U.S.C. 7408(f)(1)(A))’’;

(6) by adding at the end the following:

““(13) Publicly owned intercity passenger rail
infrastructure, including infrastructure owned
by the National Railroad Passenger Corpora-
tion.

‘“(14) Publicly owned passenger rail vehicles,
including vehicles owned by the National Rail-
road Passenger Corporation.

‘“(15) Infrastructure-based intelligent trans-
portation systems capital improvements.
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““(16) Publicly owned components of magnetic
levitation transportation systems.

““(17) Environmental restoration and pollution
abatement projects (including the retrofit or
construction of storm water treatment systems)
to address water pollution or environmental
degradation caused or contributed to by trans-
portation facilities, which projects shall be car-
ried out when the transportation facilities are
undergoing reconstruction, rehabilitation, re-
surfacing, or restoration; except that the ex-
penditure of funds under this section for any
such environmental restoration or pollution
abatement project shall not exceed 20 percent of
the total cost of the reconstruction, rehabilita-
tion, resurfacing, or restoration project.”’.

SEC. 1236. DESIGN FLEXIBILITY.

Section 109 of title 23, United States Code, is
amended by striking subsection (a) and insert-
ing the following:

““(a) IN GENERAL.—

““(1) REQUIREMENTS FOR FACILITIES.—The Sec-
retary shall ensure that the plans and specifica-
tions for each proposed highway project under
this chapter provide for a facility that will—

“(A) adequately serve the existing traffic of
the highway in a manner that is conducive to
safety, durability, and economy of maintenance;
and

““(B) be designed and constructed in accord-
ance with criteria best suited to accomplish the
objectives described in subparagraph (A) and to
conform to the particular needs of each locality.

““(2) CONSIDERATION OF PLANNED FUTURE
TRAFFIC DEMANDS.—IN carrying out paragraph
(1), the Secretary shall ensure the consideration
of the planned future traffic demands of the fa-
cility.”.

Subtitle C—Finance
CHAPTER 1—GENERAL PROVISIONS
SEC. 1301. STATE INFRASTRUCTURE BANK PRO-
GRAM.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code, is amended by adding at the end
the following:

“§162. State infrastructure bank program

“‘(a) DEFINITIONS.—In this section:

““(1) OTHER ASSISTANCE.—The term ‘other as-
sistance’ includes any use of funds in an infra-
structure bank—

““(A) to provide credit enhancements;

“(B) to serve as a capital reserve for bond or
debt instrument financing;

““(C) to subsidize interest rates;

““(D) to ensure the issuance of letters of credit
and credit instruments;

“(E) to finance purchase and lease agree-
ments with respect to transit projects;

““(F) to provide bond or debt financing instru-
ment security; and

““(G) to provide other forms of debt financing
and methods of leveraging funds that are ap-
proved by the Secretary and that relate to the
project with respect to which the assistance is
being provided.

““(2) STATE.—The term ‘State’ has the meaning
given the term under section 401.

““(b) COOPERATIVE AGREEMENTS.—

““(1) IN GENERAL.—

“(A) PURPOSE OF AGREEMENTS.—Subject to
this section, the Secretary may enter into coop-
erative agreements with States for the establish-
ment of State infrastructure banks and
multistate infrastructure banks for making
loans and providing other assistance to public
and private entities carrying out or proposing to
carry out projects eligible for assistance under
this section.

““(B) CONTENTS OF AGREEMENTS.—Each coop-
erative agreement shall specify procedures and
guidelines for establishing, operating, and pro-
viding assistance from the infrastructure bank.

““(2) INTERSTATE COMPACTS.—If 2 or more
States enter into a cooperative agreement under
paragraph (1) with the Secretary for the estab-
lishment of a multistate infrastructure bank,
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Congress grants consent to those States to enter
into an interstate compact establishing the bank
in accordance with this section.

“‘(c) FUNDING.—

‘(1) ConTRIBUTION.—Notwithstanding any
other provision of law, the Secretary may allow,
subject to subsection (h)(1), a State that enters
into a cooperative agreement under this section
to contribute to the infrastructure bank estab-
lished by the State not to exceed—

“(A)(i) the total amount of funds apportioned
to the State under each of paragraphs (1) and
(3) of section 104(b), excluding funds set aside
under paragraphs (1) and (2) of section 133(d);
and

‘(i) the total amount of funds allocated to
the State under section 105 and under section
1102 of the Intermodal Surface Transportation
Efficiency Act of 1998;

““(B) the total amount of funds made available
to the State or other Federal transit grant recip-
ient for capital projects (as defined in section
5302 of title 49) under sections 5307, 5309, and
5311 of title 49; and

““(C) the total amount of funds made available
to the State under subtitle V of title 49.

““(2) CAPITALIZATION GRANT.—For the pur-
poses of this section, Federal funds contributed
to the infrastructure bank under this subsection
shall constitute a capitalization grant for the
infrastructure bank.

““(8) SPECIAL RULE FOR URBANIZED AREAS OF
OVER 200,000.—Funds that are apportioned or al-
located to a State under section 104(b)(3) and at-
tributed to urbanized areas of a State with a
population of over 200,000 individuals under sec-
tion 133(d)(2) may be used to provide assistance
from an infrastructure bank under this section
with respect to a project only if the metropolitan
planning organization designated for the area
concurs, in writing, with the provision of the as-
sistance.

“‘(d) FORMS OF ASSISTANCE FROM INFRASTRUC-
TURE BANKS.—

““(1) IN GENERAL.—AnN infrastructure bank es-
tablished under this section may make loans or
provide other assistance to a public or private
entity in an amount equal to all or part of the
cost of carrying out a project eligible for assist-
ance under this section.

““(2) SUBORDINATION OF LOANS.—The amount
of any loan or other assistance provided for the
project may be subordinated to any other debt
financing for the project.

““(3) INITIAL ASSISTANCE.—Initial assistance
provided with respect to a project from Federal
funds contributed to an infrastructure bank
under this section shall not be made in the form
of a grant.

““(e) QUALIFYING PROJECTS.—

““(1) IN GENERAL.—Subject to paragraph (2),
funds in an infrastructure bank established
under this section may be used only to provide
assistance with respect to projects eligible for as-
sistance under this title, for capital projects (as
defined in section 5302 of title 49), or for any
other project related to surface transportation
that the Secretary determines to be appropriate.

““(2) INTERSTATE FUNDS.—Funds contributed
to an infrastructure bank from funds appor-
tioned to a State under subparagraph (A) or (B)
of section 104(b)(1) may be used only to provide
assistance with respect to projects eligible for as-
sistance under those subparagraphs.

“(3) RAIL PROGRAM FUNDS.—Funds contrib-
uted to an infrastructure bank from funds made
available to a State under subtitle V of title 49
shall be used in a manner consistent with any
project description specified under the law mak-
ing the funds available to the State.

““(f) INFRASTRUCTURE BANK REQUIREMENTS.—

““(1) IN GENERAL.—Subject to paragraph (2), in
order to establish an infrastructure bank under
this section, each State establishing such a bank
shall—

“(A) contribute, at a minimum, to the bank
from non-Federal sources an amount equal to 25
percent of the amount of each capitalization
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grant made to the State and contributed to the
bank under subsection (c), except that if the
State has a higher Federal share payable under
section 120(b) of title 23, United States Code, the
State shall be required to contribute only an
amount commensurate with the higher Federal
share;

‘“(B) ensure that the bank maintains on a
continuing basis an investment grade rating on
its debt issuances and its ability to pay claims
under credit enhancement programs of the
bank;

““(C) ensure that investment income generated
by funds contributed to the bank will be—

(i) credited to the bank;

““(ii) available for use in providing loans and
other assistance to projects eligible for assist-
ance from the bank; and

““(iii) invested in United States Treasury secu-
rities, bank deposits, or such other financing in-
struments as the Secretary may approve to earn
interest to enhance the leveraging of projects as-
sisted by the bank;

‘(D) ensure that any loan from the bank will
bear interest at or below market rates, as deter-
mined by the State, to make the project that is
the subject of the loan feasible;

“(E) ensure that repayment of the loan from
the bank will commence not later than 5 years
after the project has been completed or, in the
case of a highway project, the facility has
opened to traffic, whichever is later;

“(F) ensure that the term for repaying any
loan will not exceed the lesser of—

‘(i) 35 years after the date of the first pay-
ment on the loan under subparagraph (E); or

‘(i) the useful life of the investment; and

““(G) require the bank to make a biennial re-
port to the Secretary and to make such other re-
ports as the Secretary may require in guidelines.

““(2) WAIVERS BY THE SECRETARY.—The Sec-
retary may waive a requirement of any of sub-
paragraphs (C) through (G) of paragraph (1)
with respect to an infrastructure bank if the
Secretary determines that the waiver is consist-
ent with the objectives of this section.

““(g) LIMITATION ON REPAYMENTS.—Notwith-
standing any other provision of law, the repay-
ment of a loan or other assistance provided from
an infrastructure bank under this section may
not be credited toward the non-Federal share of
the cost of any project.

““(h) SECRETARIAL REQUIREMENTS.—In admin-
istering this section, the Secretary shall—

““(1) ensure that Federal disbursements shall
be at an annual rate of not more than 20 per-
cent of the amount designated by the State for
State infrastructure bank capitalization under
subsection (c)(1), except that the Secretary may
disburse funds to a State in an amount needed
to finance a specific project; and

““(2) revise cooperative agreements entered
into with States under section 350 of the Na-
tional Highway System Designation Act of 1995
(Public Law 104-59) to comply with this section.

““(i) APPLICABILITY OF FEDERAL LAW.—

““(1) IN GENERAL.—The requirements of this
title or title 49 that would otherwise apply to
funds made available under that title and
projects assisted with those funds shall apply
to—

“(A) funds made available under that title
and contributed to an infrastructure bank es-
tablished under this section, including the non-
Federal contribution required under section (f);
and

““(B) projects assisted by the bank through the
use of the funds;
except to the extent that the Secretary deter-
mines that any requirement of that title (other
than sections 113 and 114 of this title and sec-
tion 5333 of title 49) is not consistent with the
objectives of this section.

““(2) REPAYMENTS.—The requirements of this
title or title 49 shall not apply to repayments
from non-Federal sources to an infrastructure
bank from projects assisted by the bank. Such a
repayment shall not be considered to be Federal
funds.
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““(j) UNITED STATES NOT OBLIGATED.—

““(1) IN GENERAL.—The contribution of Federal
funds to an infrastructure bank established
under this section shall not be construed as a
commitment, guarantee, or obligation on the
part of the United States to any third party. No
third party shall have any right against the
United States for payment solely by virtue of the
contribution.

“(2) STATEMENT.—AnNy security or debt fi-
nancing instrument issued by the infrastructure
bank shall expressly state that the security or
instrument does not constitute a commitment,
guarantee, or obligation of the United States.

“(k) MANAGEMENT OF FEDERAL FUNDS.—Sec-
tions 3335 and 6503 of title 31, United States
Code, shall not apply to funds contributed
under this section.

““(I) PROGRAM ADMINISTRATION.—

““(1) IN GENERAL.—A State may expend not to
exceed 2 percent of the Federal funds contrib-
uted to an infrastructure bank established by
the State under this section to pay the reason-
able costs of administering the bank.

““(2) NON-FEDERAL FUNDS.—The limitation de-
scribed in paragraph (1) shall not apply to non-
Federal funds.”.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by adding at the end the following:
‘“162. State infrastructure bank program.”.
CHAPTER 2—TRANSPORTATION INFRA-

STRUCTURE FINANCE AND INNOVATION
SEC. 1311. SHORT TITLE.

This chapter may be cited as the ‘““Transpor-
tation Infrastructure Finance and Innovation
Act of 1998,

SEC. 1312. FINDINGS.

Congress finds that—

(1) a well-developed system of transportation
infrastructure is critical to the economic well-
being, health, and welfare of the people of the
United States;

(2) traditional public funding techniques such
as grant programs are unable to keep pace with
the infrastructure investment needs of the
United States because of budgetary constraints
at the Federal, State, and local levels of govern-
ment;

(3) major transportation infrastructure facili-
ties that address critical national needs, such as
intermodal facilities, border crossings, and
multistate trade corridors, are of a scale that ex-
ceeds the capacity of Federal and State assist-
ance programs in effect on the date of enact-
ment of this Act;

(4) new investment capital can be attracted to
infrastructure projects that are capable of gen-
erating their own revenue streams through user
charges or other dedicated funding sources; and

(5) a Federal credit program for projects of na-
tional significance can complement existing
funding resources by filling market gaps, there-
by leveraging substantial private co-investment.
SEC. 1313. ESTABLISHMENT OF PROGRAM.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code, is amended by adding at the end
the following:

“SUBCHAPTER II—INFRASTRUCTURE
FINANCE
“§181. Definitions

““In this subchapter:

““(1) ELIGIBLE PROJECT COSTS.—The term ‘eli-
gible project costs’ means amounts substantially
all of which are paid by, or for the account of,
an obligor in connection with a project, includ-
ing the cost of—

“(A) development phase activities, including
planning, feasibility analysis, revenue forecast-
ing, environmental review, permitting, prelimi-
nary engineering and design work, and other
preconstruction activities;

““(B) construction, reconstruction, rehabilita-
tion, replacement, and acquisition of real prop-
erty (including land related to the project and
improvements to land), environmental mitiga-
tion, construction contingencies, and acquisi-
tion of equipment; and
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“(C) capitalized interest necessary to meet
market requirements, reasonably required re-
serve funds, capital issuance expenses, and
other carrying costs during construction.

““(2) FEDERAL CREDIT INSTRUMENT.—The term
‘Federal credit instrument’ means a secured
loan, loan guarantee, or line of credit author-
ized to be made available under this subchapter
with respect to a project.

““(3) LENDER.—The term ‘lender’ means any
non-Federal qualified institutional buyer (as de-
fined in section 230.144A(a) of title 17, Code of
Federal Regulations (or any successor regula-
tion), known as Rule 144A(a) of the Securities
and Exchange Commission and issued under the
Securities Act of 1933 (15 U.S.C. 77a et seq.)), in-
cluding—

“(A) a qualified retirement plan (as defined in
section 4974(c) of the Internal Revenue Code of
1986) that is a qualified institutional buyer; and

“(B) a governmental plan (as defined in sec-
tion 414(d) of the Internal Revenue Code of
1986) that is a qualified institutional buyer.

““(4) LINE OF CREDIT.—The term ‘line of credit’
means an agreement entered into by the Sec-
retary with an obligor under section 184 to pro-
vide a direct loan at a future date upon the oc-
currence of certain events.

““(5) LOAN GUARANTEE.—The term ‘loan guar-
antee’ means any guarantee or other pledge by
the Secretary to pay all or part of the principal
of and interest on a loan or other debt obliga-
tion issued by an obligor and funded by a lend-
er.

‘“(6) LocAL
servicer’ means—

““(A) a State infrastructure bank established
under this title; or

‘“(B) a State or local government or any agen-
cy of a State or local government that is respon-
sible for servicing a Federal credit instrument on
behalf of the Secretary.

“(7) OBLIGOR.—The term ‘obligor’ means a
party primarily liable for payment of the prin-
cipal of or interest on a Federal credit instru-
ment, which party may be a corporation, part-
nership, joint venture, trust, or governmental
entity, agency, or instrumentality.

““(8) PROJECT.—The term ‘project’” means—

“(A) any surface transportation project eligi-
ble for Federal assistance under this title or
chapter 53 of title 49; and

“(B) a project for an international bridge or
tunnel for which an international entity au-
thorized under State or Federal law is respon-
sible.

““(9) PROJECT OBLIGATION.—The term ‘project
obligation’ means any note, bond, debenture, or
other debt obligation issued by an obligor in
connection with the financing of a project,
other than a Federal credit instrument.

““(10) SECURED LOAN.—The term ‘secured loan’
means a direct loan or other debt obligation
issued by an obligor and funded by the Sec-
retary in connection with the financing of a
project under section 183.

““(11) STATE.—The term ‘State’ has the mean-
ing given the term in section 101.

““(12) SUBSTANTIAL COMPLETION.—The term
‘substantial completion’ means the opening of a
project to vehicular or passenger traffic.

“8182. Determination of eligibility and project
selection

““(a) ELIGIBILITY.—To be eligible to receive fi-
nancial assistance under this subchapter, a
project shall meet the following criteria:

““(1) INCLUSION IN TRANSPORTATION PLANS AND
PROGRAMS.—The project—

“(A) shall be included in the State transpor-
tation plan required under section 135; and

“(B) at such time as an agreement to make
available a Federal credit instrument is entered
into under this subchapter, shall be included in
the approved State transportation improvement
program required under section 134.

““(2) APPLICATION.—A State, a local servicer
identified under section 185(a), or the entity un-

SERVICER.—The term ‘local
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dertaking the project shall submit a project ap-
plication to the Secretary.

“(3) ELIGIBLE PROJECT COSTS.—

““(A) IN GENERAL.—Except as provided in sub-
paragraph (B), to be eligible for assistance
under this subchapter, a project shall have eligi-
ble project costs that are reasonably anticipated
to equal or exceed the lesser of—

*“(i) $100,000,000; or

““(ii) 50 percent of the amount of Federal high-
way assistance funds apportioned for the most
recently-completed fiscal year to the State in
which the project is located.

““(B) INTELLIGENT TRANSPORTATION SYSTEM
PROJECTS.—In the case of a project principally
involving the installation of an intelligent
transportation system, eligible project costs shall
be reasonably anticipated to equal or exceed
$30,000,000.

‘“(4) DEDICATED REVENUE SOURCES.—Project
financing shall be repayable, in whole or in
part, from tolls, user fees, or other dedicated
revenue sources.

““(5) PUBLIC SPONSORSHIP OF PRIVATE ENTI-
TIES.—In the case of a project that is under-
taken by an entity that is not a State or local
government or an agency or instrumentality of
a State or local government, the project that the
entity is undertaking shall be publicly spon-
sored as provided in paragraphs (1) and (2).

““(b) SELECTION AMONG ELIGIBLE PROJECTS.—

‘(1) ESTABLISHMENT.—The Secretary shall es-
tablish criteria for selecting among projects that
meet the eligibility criteria specified in sub-
section (a).

““(2) SELECTION CRITERIA.—The selection cri-
teria shall include the following:

“(A) The extent to which the project is na-
tionally or regionally significant, in terms of
generating economic benefits, supporting inter-
national commerce, or otherwise enhancing the
national transportation system.

““(B) The creditworthiness of the project, in-
cluding a determination by the Secretary that
any financing for the project has appropriate
security features, such as a rate covenant, to
ensure repayment. The Secretary shall require
each project applicant to provide a preliminary
rating opinion letter from a nationally recog-
nized bond rating agency.

“(C) The extent to which assistance under
this subchapter would foster innovative public-
private partnerships and attract private debt or
equity investment.

‘(D) The likelihood that assistance under this
subchapter would enable the project to proceed
at an earlier date than the project would other-
wise be able to proceed.

““(E) The extent to which the project uses new
technologies, including intelligent transpor-
tation systems, that enhance the efficiency of
the project.

““(F) The amount of budget authority required
to fund the Federal credit instrument made
available under this subchapter.

“(G) The extent to which the project helps
maintain or protect the environment.

““(H) The extent to which assistance under
this chapter would reduce the contribution of
Federal grant assistance to the project.

‘“(c) FEDERAL REQUIREMENTS.—The following
provisions of law shall apply to funds made
available under this subchapter and projects as-
sisted with the funds:

‘(1) Title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d et seq.).

““(2) The National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.).

““(3) The Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970
(42 U.S.C. 4601 et seq.).

“§183. Secured loans

““(a) IN GENERAL.—

““(1) AGREEMENTS.—Subject to paragraph (2),
the Secretary may enter into agreements with 1
or more obligors to make secured loans, the pro-
ceeds of which shall be used—

S2029

““(A) to finance eligible project costs; or

““(B) to refinance interim construction financ-
ing of eligible project costs;
of any project selected under section 182.

““(2) LIMITATION ON REFINANCING OF INTERIM
CONSTRUCTION FINANCING.—A loan under para-
graph (1) shall not refinance interim construc-
tion financing under paragraph (1)(B) later
than 1 year after the date of substantial comple-
tion of the project.

““(b) TERMS AND LIMITATIONS.—

““(1) IN GENERAL.—A secured loan under this
section with respect to a project shall be on such
terms and conditions and contain such cov-
enants, representations, warranties, and re-
quirements (including requirements for audits)
as the Secretary determines appropriate.

“(2) MAXIMUM AMOUNT.—The amount of the
secured loan shall not exceed 33 percent of the
reasonably anticipated eligible project costs.

““(3) PAYMENT.—The secured loan—

“(A) shall—

‘(i) be payable, in whole or in part, from tolls,
user fees, or other dedicated revenue sources;
and

“(ii) include a rate covenant, coverage re-
quirement, or similar security feature supporting
the project obligations; and

““(B) may have a lien on revenues described in
subparagraph (A) subject to any lien securing
project obligations.

““(4) INTEREST RATE.—The interest rate on the
secured loan shall be not less than the yield on
marketable United States Treasury securities of
a similar maturity to the maturity of the secured
loan on the date of execution of the loan agree-
ment.

“(5) MATURITY DATE.—The final maturity
date of the secured loan shall be not later than
35 years after the date of substantial completion
of the project.

““(6) NONSUBORDINATION.—The secured loan
shall not be subordinated to the claims of any
holder of project obligations in the event of
bankruptcy, insolvency, or liquidation of the ob-
ligor.

““(7) FEES.—The Secretary may establish fees
at a level sufficient to cover all or a portion of
the costs to the Federal Government of making
a secured loan under this section.

““(8) NON-FEDERAL SHARE.—The proceeds of a
secured loan under this subchapter may be used
for any non-Federal share of project costs re-
quired under this title or chapter 53 of title 49,
if the loan is repayable from non-Federal funds.

“‘(c) REPAYMENT.—

‘(1) SCHEDULE.—The Secretary shall establish
a repayment schedule for each secured loan
under this section based on the projected cash
flow from project revenues and other repayment
sources.

““(2) COMMENCEMENT.—Scheduled loan repay-
ments of principal or interest on a secured loan
under this section shall commence not later than
5 years after the date of substantial completion
of the project.

““(3) SOURCES OF REPAYMENT FUNDS.—The
sources of funds for scheduled loan repayments
under this section shall include tolls, user fees,
or other dedicated revenue sources.

‘‘(4) DEFERRED PAYMENTS.—

“(A) AUTHORIZATION.—If, at any time during
the 10 years after the date of substantial com-
pletion of the project, the project is unable to
generate sufficient revenues to pay scheduled
principal and interest on the secured loan, the
Secretary may, pursuant to established criteria
for the project agreed to by the entity undertak-
ing the project and the Secretary, allow the obli-
gor to add unpaid principal and interest to the
outstanding balance of the secured loan.

“(B) INTEREST.—ANy payment deferred under
subparagraph (A) shall—

““(i) continue to accrue interest in accordance
with subsection (b)(4) until fully repaid; and

“‘(ii) be scheduled to be amortized over the re-
maining term of the loan beginning not later
than 10 years after the date of substantial com-
pletion of the project in accordance with para-

graph (1).
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““(5) PREPAYMENT.—

““(A) USE OF EXCESS REVENUES.—ANy excess
revenues that remain after satisfying scheduled
debt service requirements on the project obliga-
tions and secured loan and all deposit require-
ments under the terms of any trust agreement,
bond resolution, or similar agreement securing
project obligations may be applied annually to
prepay the secured loan without penalty.

““(B) USE OF PROCEEDS OF REFINANCING.—The
secured loan may be prepaid at any time with-
out penalty from the proceeds of refinancing
from non-Federal funding sources.

“‘(d) SALE OF SECURED LOANS.—

““(1) IN GENERAL.—Subject to paragraph (2), as
soon as practicable after substantial completion
of a project and after notifying the obligor, the
Secretary may sell to another entity or reoffer
into the capital markets a secured loan for the
project if the Secretary determines that the sale
or reoffering can be made on favorable terms.

““(2) CONSENT OF OBLIGOR.—In making a sale
or reoffering under paragraph (1), the Secretary
may not change the original terms and condi-
tions of the secured loan without the written
consent of the obligor.

‘‘(e) LOAN GUARANTEES.—

““(1) IN GENERAL.—The Secretary may provide
a loan guarantee to a lender in lieu of making
a secured loan if the Secretary determines that
the budgetary cost of the loan guarantee is sub-
stantially the same as that of a secured loan.

““(2) TERMS.—The terms of a guaranteed loan
shall be consistent with the terms set forth in
this section for a secured loan, except that the
rate on the guaranteed loan and any prepay-
ment features shall be negotiated between the
obligor and the lender, with the consent of the
Secretary.

“8184. Lines of credit

““(a) IN GENERAL.—

““(1) AGREEMENTS.—The Secretary may enter
into agreements to make available lines of credit
to 1 or more obligors in the form of direct loans
to be made by the Secretary at future dates on
the occurrence of certain events for any project
selected under section 182.

““(2) USE OF PROCEEDS.—The proceeds of a
line of credit made available under this section
shall be available to pay debt service on project
obligations issued to finance eligible project
costs, extraordinary repair and replacement
costs, operation and maintenance expenses, and
costs associated with unexpected Federal or
State environmental restrictions.

““(b) TERMS AND LIMITATIONS.—

““(1) IN GENERAL.—A line of credit under this
section with respect to a project shall be on such
terms and conditions and contain such cov-
enants, representations, warranties, and re-
quirements (including requirements for audits)
as the Secretary determines appropriate.

““(2) MAXIMUM AMOUNTS.—

“(A) TOTAL AMOUNT.—The total amount of
the line of credit shall not exceed 33 percent of
the reasonably anticipated eligible project costs.

““(B) ONE-YEAR DRAWS.—The amount drawn
in any 1 year shall not exceed 20 percent of the
total amount of the line of credit.

““(3) DRAWS.—AnNy draw on the line of credit
shall represent a direct loan and shall be made
only if net revenues from the project (including
capitalized interest, any debt service reserve
fund, and any other available reserve) are in-
sufficient to pay the costs specified in subsection
(@(2).

““(4) INTEREST RATE.—The interest rate on a
direct loan resulting from a draw on the line of
credit shall be not less than the yield on 30-year
marketable United States Treasury securities as
of the date on which the line of credit is obli-
gated.

““(5) SECURITY.—The line of credit—

“(A) shall—

‘(i) be payable, in whole or in part, from tolls,
user fees, or other dedicated revenue sources;
and
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“(ii) include a rate covenant, coverage re-
quirement, or similar security feature supporting
the project obligations; and

““(B) may have a lien on revenues described in
subparagraph (A) subject to any lien securing
project obligations.

‘“(6) PERIOD OF AVAILABILITY.—The line of
credit shall be available during the period begin-
ning on the date of substantial completion of
the project and ending not later than 10 years
after that date.

““(7) RIGHTS OF THIRD PARTY CREDITORS.—

““(A) AGAINST FEDERAL GOVERNMENT.—A third
party creditor of the obligor shall not have any
right against the Federal Government with re-
spect to any draw on the line of credit.

““(B) ASSIGNMENT.—AnN obligor may assign the
line of credit to 1 or more lenders or to a trustee
on the lenders’ behalf.

“(8) NONSUBORDINATION.—A direct loan under
this section shall not be subordinated to the
claims of any holder of project obligations in the
event of bankruptcy, insolvency, or liquidation
of the obligor.

““(9) FEES.—The Secretary may establish fees
at a level sufficient to cover all or a portion of
the costs to the Federal Government of provid-
ing a line of credit under this section.

“(10) RELATIONSHIP TO OTHER CREDIT INSTRU-
MENTS.—A project that receives a line of credit
under this section shall not also receive a se-
cured loan or loan guarantee under section 183
of an amount that, combined with the amount
of the line of credit, exceeds 33 percent of eligi-
ble project costs.

““(c) REPAYMENT.—

‘“(1) TERMS AND CONDITIONS.—The Secretary
shall establish repayment terms and conditions
for each direct loan under this section based on
the projected cash flow from project revenues
and other repayment sources.

“(2) TiMING.—AIl scheduled repayments of
principal or interest on a direct loan under this
section shall commence not later than 5 years
after the end of the period of availability speci-
fied in subsection (b)(6) and be fully repaid,
with interest, by the date that is 25 years after
the end of the period of availability specified in
subsection (b)(6).

““(3) SOURCES OF REPAYMENT FUNDS.—The
sources of funds for scheduled loan repayments
under this section shall include tolls, user fees,
or other dedicated revenue sources.

“§185. Project servicing

‘“(a) REQUIREMENT.—The State in which a
project that receives financial assistance under
this subchapter is located may identify a local
servicer to assist the Secretary in servicing the
Federal credit instrument made available under
this subchapter.

““(b) AGENCY; FEES.—If a State identifies a
local servicer under subsection (a), the local
servicer—

““(1) shall act as the agent for the Secretary;
and

““(2) may receive a servicing fee, subject to ap-
proval by the Secretary.

“(c) LiaBILITY.—A local servicer identified
under subsection (a) shall not be liable for the
obligations of the obligor to the Secretary or any
lender.

““(d) ASSISTANCE FROM EXPERT FIRMS.—The
Secretary may retain the services of expert firms
in the field of municipal and project finance to
assist in the underwriting and servicing of Fed-
eral credit instruments.

“§186. State and local permits

“The provision of financial assistance under
this subchapter with respect to a project shall
not—

““(1) relieve any recipient of the assistance of
any obligation to obtain any required State or
local permit or approval with respect to the
project;

“(2) limit the right of any unit of State or
local government to approve or regulate any
rate of return on private equity invested in the
project; or
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““(3) otherwise supersede any State or local
law (including any regulation) applicable to the
construction or operation of the project.

“8§187. Regulations

““The Secretary may issue such regulations as
the Secretary determines appropriate to carry
out this subchapter.

“§188. Funding

““(a) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

““(1) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
chapter—

““(A) $60,000,000 for fiscal year 1998;

““(B) $60,000,000 for fiscal year 1999;

““(C) $90,000,000 for fiscal year 2000;

‘(D) $90,000,000 for fiscal year 2001;

““(E) $115,000,000 for fiscal year 2002; and

““(F) $115,000,000 for fiscal year 2003.

““(2) ADMINISTRATIVE coOSTS.—From funds
made available under paragraph (1), the Sec-
retary may use, for the administration of this
subchapter, not more than $2,000,000 for each of
fiscal years 1998 through 2003.

““(3) AVAILABILITY.—Amounts made available
under paragraph (1) shall remain available
until expended.

““(b) CONTRACT AUTHORITY.—

““(1) IN GENERAL.—Notwithstanding any other
provision of law, approval by the Secretary of a
Federal credit instrument that uses funds made
available under this subchapter shall be deemed
to be acceptance by the United States of a con-
tractual obligation to fund the Federal credit in-
strument.

“(2)  AVAILABILITY.—Amounts  authorized
under this section for a fiscal year shall be
available for obligation on October 1 of the fis-
cal year.

““(c) LIMITATIONS ON CREDIT AMOUNTS.—For
each of fiscal years 1998 through 2003, principal
amounts of Federal credit instruments made
available under this subchapter shall be limited
to the amounts specified in the following table:
Maximum amount

of credit:
$1,200,000,000
$1,200,000,000
$1,800,000,000
$1,800,000,000
$2,300,000,000
$2,300,000,000.
“8189. Imposition of annual fee on recipients

““(a) IN GENERAL.—There is hereby imposed on
any recipient of a Federal credit instrument an
annual fee equal to the applicable percentage of
the average outstanding Federal credit instru-
ment amount made available to the recipient
during the year under this subchapter.

“(b) TIME OF IMPOSITION.—The fee described
in subsection (a) shall be imposed on the annual
anniversary date of the receipt of the Federal
credit instrument.

““(c) APPLICABLE PERCENTAGE.—For the pur-
poses of subsection (a), the applicable percent-
age is, with respect to an annual anniversary
date occurring in—

“(1) any of fiscal years 1999 through 2003,
1.9095 percent; and

““(2) any fiscal year after 2003, 0.5144 percent.

““(d) TERMINATION.—The fee imposed by this
section shall not apply with respect to annual
anniversary dates occurring after September 30,
2008.

“‘(e) DEPOSIT OF RECEIPTS.—The fees collected
by the Secretary under this section shall be de-
posited in the general fund of the Treasury of
the United States as miscellaneous receipts.
“8§190. Report to Congress

““Not later than 4 years after the date of en-
actment of this subchapter, the Secretary shall
submit to Congress a report summarizing the fi-
nancial performance of the projects that are re-
ceiving, or have received, assistance under this

“Fiscal year:
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subchapter, including a recommendation as to
whether the objectives of this subchapter are
best served—

““(1) by continuing the program under the au-
thority of the Secretary;

““(2) by establishing a Government corporation
or Government-sponsored enterprise to admin-
ister the program; or

““(3) by phasing out the program and relying
on the capital markets to fund the types of in-
frastructure investments assisted by this sub-
chapter without Federal participation.’.

(b) CONFORMING AMENDMENTS.—Chapter 1 of
title 23, United States Code, is amended—

(1) in the analysis—

(A) by inserting before “‘Sec.”” the following:
“SUBCHAPTER I—GENERAL PROVISIONS™";
and

(B) by adding at the end the following:

“SUBCHAPTER II—INFRASTRUCTURE
FINANCE
““181.
£4182.

Definitions.

Determination of eligibility and project se-
lection.

Secured loans.

Lines of credit.

Project servicing.

State and local permits.

Regulations.

Funding.

Imposition of annual fee on recipients.

Report to Congress.”’;

183.
‘184,
4185.
4186.
187.
‘“188.
4189.
£4190.
and

(2) by inserting before section 101 the follow-
ing:

“SUBCHAPTER I—GENERAL PROVISIONS”.
SEC. 1314. OFFICE OF INFRASTRUCTURE FI-
NANCE.

(a) DUTIES OF THE SECRETARY.—Section 301 of
title 49, United States Code, is amended—

(1) in paragraph (7), by striking ““and’’ at the
end;

(2) in paragraph (8), by striking the period at
the end and inserting *‘; and’’; and

(3) by adding at the end the following:

““(9) develop and coordinate Federal policy on
financing transportation infrastructure, includ-
ing the provision of direct Federal credit assist-
ance and other techniques used to leverage Fed-
eral transportation funds.”.

(b) OFFICE OF INFRASTRUCTURE FINANCE.—

(1) IN GENERAL.—Chapter 1 of title 49, United
States Code, is amended by adding at the end
the following:

“§113. Office of Infrastructure Finance

““(a) ESTABLISHMENT.—The Secretary of
Transportation shall establish within the Office
of the Secretary an Office of Infrastructure Fi-
nance.

““(b) DIRECTOR.—The Office shall be headed
by a Director who shall be appointed by the Sec-
retary not later than 180 days after the date of
enactment of this section.

““(c) FUNCTIONS.—The Director shall be re-
sponsible for—

““(1) carrying out the responsibilities of the
Secretary described in section 301(9);

““(2) carrying out research on financing trans-
portation infrastructure, including educational
programs and other initiatives to support Fed-
eral, State, and local government efforts; and

““(3) providing technical assistance to Federal,
State, and local government agencies and offi-
cials to facilitate the development and use of al-
ternative techniques for financing transpor-
tation infrastructure.”.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 49, United States Code, is
amended by adding at the end the following:
““113. Office of Infrastructure Finance.”.

Subtitle D—Safety
SEC. 1401. OPERATION LIFESAVER.

Section 104 of title 23, United States Code (as
amended by section 1102(a)), is amended—

(1) in the matter preceding paragraph (1) of
subsection (b), by striking ‘‘subsection (f)”’ and
inserting ‘‘subsections (d) and (f)"’; and
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(2) in subsection (d), by striking paragraph (1)
and inserting the following:

‘“(1) OPERATION LIFESAVER.—Before making
an apportionment of funds under subsection
(b)(3) for a fiscal year, the Secretary shall set
aside $500,000 of the funds made available for
the surface transportation program for the fiscal
year to carry out a public information and edu-
cation program to help prevent and reduce
motor vehicle accidents, injuries, and fatalities
and to improve driver performance at railway-
highway crossings.”.

SEC. 1402. RAILWAY-HIGHWAY CROSSING HAZARD
ELIMINATION IN HIGH SPEED RAIL
CORRIDORS.

Section 104(d) of title 23, United States Code,
is amended by striking paragraphs (2) and (3)
and inserting the following:

“(2) RAILWAY-HIGHWAY CROSSING HAZARD
ELIMINATION IN HIGH SPEED RAIL CORRIDORS.—

““(A) IN GENERAL.—Before making an appor-
tionment of funds under subsection (b)(3) for a
fiscal year, the Secretary shall set aside
$5,000,000 of the funds made available for the
surface transportation program for the fiscal
year for elimination of hazards of railway-high-
way crossings.

“(B) ELIGIBLE CORRIDORS.—Funds made
available under subparagraph (A) shall be ex-
pended for projects in—

“(i) 5 railway corridors selected by the Sec-
retary in accordance with this subsection (as in
effect on the day before the date of enactment of
this clause);

““(ii) 3 railway corridors selected by the Sec-
retary in accordance with subparagraphs (C)
and (D); and
(iii) a Gulf Coast high speed railway corridor
(as designated by the Secretary).

““(C) REQUIRED INCLUSION OF HIGH SPEED RAIL
LINES.—A corridor selected by the Secretary
under subparagraph (B) shall include rail lines
where railroad speeds of 90 miles or more per
hour are occurring or can reasonably be ex-
pected to occur in the future.

‘“(D) CONSIDERATIONS IN CORRIDOR SELEC-
TION.—In selecting corridors under subpara-
graph (B), the Secretary shall consider—

‘(i) projected rail ridership volume in each
corridor;

‘“(if) the percentage of each corridor over
which a train will be capable of operating at its
maximum cruise speed taking into account such
factors as topography and other traffic on the
line;

(iii) projected benefits to nonriders such as
congestion relief on other modes of transpor-
tation serving each corridor (including conges-
tion in heavily traveled air passenger corridors);

““(iv) the amount of State and local financial
support that can reasonably be anticipated for
the improvement of the line and related facili-
ties; and

““(v) the cooperation of the owner of the right-
of-way that can reasonably be expected in the
operation of high speed rail passenger service in
each corridor.

“(E)(i) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated
$15,000,000 in each of fiscal years 1998 through
2003 to carry out this subsection.

‘(i) AVAILABILITY.—Notwithstanding section
118(a), funds made available under clause (i)
shall not be available in advance of an annual
appropriation.”.

SEC. 1403. RAILWAY-HIGHWAY CROSSINGS.

Section 130 of title 23, United States Code, is
amended—

(1) in the first sentence of subsection (a)—

(A) by striking “‘structures, and’ and insert-
ing “‘structures,”’; and

(B) by inserting after ‘‘grade crossings,”” the
following: ‘‘trespassing countermeasures in the
immediate vicinity of a public railway-highway
grade crossing, railway-highway crossing safety
education, enforcement of traffic laws relating
to railway-highway crossing safety, and
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projects at privately owned railway-highway

crossings if each such project is publicly spon-

sored and the Secretary determines that the
project would serve a public benefit,”;

(2) in subsection (d), by adding at the end the
following: “‘In a manner established by the Sec-
retary, each State shall submit a report that de-
scribes completed railway-highway crossing
projects funded under this section to the De-
partment of Transportation for inclusion in the
National Grade Crossing Inventory prepared by
the Department of Transportation and the Asso-
ciation of American Railroads.”’; and

(3) by striking subsection (e).

SEC. 1404. HAZARD ELIMINATION PROGRAM.

(@) IN GENERAL.—Section 152 of title 23,
United States Code, is amended—

(1) in subsection (a)—

(A) by striking ‘““(a) Each’ and inserting the
following:

““(a) IN GENERAL.—

““(1) PROGRAM.—Each’’;

(B) by inserting “‘, bicyclists,”” after ‘‘motor-
ists”’; and

(C) by adding at the end the following:

“(2) HAzARDS.—In carrying out paragraph
(1), a State may, at its discretion—

““(A) identify through a survey hazards to mo-
torists, bicyclists, pedestrians, and users of
highway facilities; and

““(B) develop and implement projects and pro-
grams to address the hazards.”’;

(2) in subsection (b), by striking ‘‘highway
safety improvement project’”” and inserting
‘“‘safety improvement project, including a project
described in subsection (a)’’; and

(3) in subsection (c), by striking ‘“on any pub-
lic road (other than a highway on the Interstate
System).”” and inserting the following: “‘on—

““(1) any public road;

““(2) any public transportation vehicle or facil-
ity, any publicly owned bicycle or pedestrian
pathway or trail, or any other facility that the
Secretary determines to be appropriate; or

““(3) any traffic calming measure.”’.

(b) CONFORMING AMENDMENTS.—

(1) Section 101(a) of title 23, United States
Code, is amended—

(A) in the undesignated paragraph defining
““highway safety improvement project’’, by strik-
ing ‘‘highway safety’”” and inserting ‘‘safety’’;
and

(B) by moving that undesignated paragraph
to appear before the undesignated paragraph
defining ‘‘Secretary’’.

(2) Section 152 of title 23, United States Code,
is amended in subsections (f) and (g) by striking
“highway safety improvement projects’” each
place it appears and inserting ‘“‘safety improve-
ment projects’’.

SEC. 1405. MINIMUM PENALTIES FOR REPEAT OF-
FENDERS FOR DRIVING WHILE IN-
TOXICATED OR DRIVING UNDER THE
INFLUENCE.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code (as amended by section 1301(a)), is
amended by adding at the end the following:

“§163. Minimum penalties for repeat offend-
ers for driving while intoxicated or driving
under the influence
““(a) DEFINITIONS.—In this section:

““(1) ALCOHOL CONCENTRATION.—The term ‘al-
cohol concentration’ means grams of alcohol per
100 milliliters of blood or grams of alcohol per
210 liters of breath.

““(2) DRIVING WHILE INTOXICATED; DRIVING
UNDER THE INFLUENCE.—The terms ‘driving
while intoxicated’ and ‘driving under the influ-
ence’ mean driving or being in actual physical
control of a motor vehicle while having an alco-
hol concentration above the permitted limit as
established by each State.

““(3) LICENSE SUSPENSION.—The term ‘license
suspension’ means the suspension of all driving
privileges.

““(4) MOTOR VEHICLE.—The term ‘motor vehi-
cle” means a vehicle driven or drawn by me-
chanical power and manufactured primarily for
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use on public highways, but does not include a
vehicle operated solely on a rail line or a com-
mercial vehicle.

““(5) REPEAT INTOXICATED DRIVER LAW.—The
term ‘repeat intoxicated driver law’ means a
State law that provides, as a minimum penalty,
that an individual convicted of a second or sub-
sequent offense for driving while intoxicated or
driving under the influence after a previous
conviction for that offense shall—

“(A) receive a driver’s license suspension for
not less than 1 year;

““(B) be subject to the impoundment or immo-
bilization of each of the individual’s motor vehi-
cles or the installation of an ignition interlock
system on each of the motor vehicles;

““(C) receive an assessment of the individual’s
degree of abuse of alcohol and treatment as ap-
propriate; and

““(D) receive—

““(i) in the case of the second offense—

“(1) an assignment of not less than 30 days of
community service; or

“(I1) not less than 5 days of imprisonment;
and

“(ii) in the case of the third or subsequent of-
fense—

“(1) an assignment of not less than 60 days of
community service; or

“(11) not less than 10 days of imprisonment.

“‘(b) TRANSFER OF FUNDS.—

““(1) FISCAL YEARS 2001 AND 2002.—

“(A) IN GENERAL.—On October 1, 2000, and
October 1, 2001, if a State has not enacted or is
not enforcing a repeat intoxicated driver law,
the Secretary shall transfer an amount equal to
1% percent of the funds apportioned to the State
on that date under paragraphs (1) and (3) of
section 104(b) to the apportionment of the State
under section 402—

“(i) to be used for alcohol-impaired driving
countermeasures; or

““(ii) to be directed to State and local law en-
forcement agencies for enforcement of laws pro-
hibiting driving while intoxicated or driving
under the influence and other related laws (in-
cluding regulations), including the purchase of
equipment, the training of officers, and the use
of additional personnel for specific alcohol-im-
paired driving countermeasures, dedicated to
enforcement of the laws (including regulations).

‘“(B) DERIVATION OF AMOUNT TO BE TRANS-
FERRED.—AN amount transferred under sub-
paragraph (A) may be derived—

“(i) from the apportionment of the State
under section 104(b)(1);

“(ii) from the apportionment of the State
under section 104(b)(3); or

““(iii) partially from the apportionment of the
State under section 104(b)(1) and partially from
the apportionment of the State under section
104(b)(3).

““(2) FISCAL YEAR 2003 AND FISCAL YEARS
THEREAFTER.—

“(A) IN GENERAL.—On October 1, 2002, and
each October 1 thereafter, if a State has not en-
acted or is not enforcing a repeat intoxicated
driver law, the Secretary shall transfer 3 percent
of the funds apportioned to the State on that
date under each of paragraphs (1) and (3) of
section 104(b) to the apportionment of the State
under section 402—

“(i) to be used for alcohol-impaired driving
countermeasures; or

““(ii) to be directed to State and local law en-
forcement agencies for enforcement of laws pro-
hibiting driving while intoxicated or driving
under the influence and other related laws (in-
cluding regulations), including the purchase of
equipment, the training of officers, and the use
of additional personnel for specific alcohol-im-
paired driving countermeasures, dedicated to
enforcement of the laws (including regulations).

‘“(B) DERIVATION OF AMOUNT TO BE TRANS-
FERRED.—AN amount transferred under sub-
paragraph (A) may be derived—

“(@i) from the apportionment of the State
under section 104(b)(1);
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“(ii) from the apportionment of the State
under section 104(b)(3); or

““(iii) partially from the apportionment of the
State under section 104(b)(1) and partially from
the apportionment of the State under section
104(b)(3).

““(3) FEDERAL SHARE.—The Federal share of
the cost of a project carried out under section
402 with funds transferred under paragraph (1)
or (2) shall be 100 percent.

‘‘(4) TRANSFER OF OBLIGATION AUTHORITY.—

“(A) IN GENERAL.—If the Secretary transfers
under this subsection any funds to the appor-
tionment of a State under section 402 for a fiscal
year, the Secretary shall transfer an amount,
determined under subparagraph (B), of obliga-
tion authority distributed for the fiscal year to
the State for Federal-aid highways and high-
way safety construction programs for carrying
out projects under section 402.

““(B) AMOUNT.—The amount of obligation au-
thority referred to in subparagraph (A) shall be
determined by multiplying—

“(i) the amount of funds transferred under
subparagraph (A) to the apportionment of the
State under section 402 for the fiscal year; by

“(ii) the ratio that—

“(1) the amount of obligation authority dis-
tributed for the fiscal year to the State for Fed-
eral-aid highways and highway safety construc-
tion programs; bears to

““(I1) the total of the sums apportioned to the
State for Federal-aid highways and highway
safety construction programs (excluding sums
not subject to any obligation limitation) for the
fiscal year.

““(5) LIMITATION ON APPLICABILITY OF HIGH-
WAY SAFETY OBLIGATIONS.—Notwithstanding
any other provision of law, no limitation on the
total of obligations for highway safety programs
under section 402 shall apply to funds trans-
ferred under this subsection to the apportion-
ment of a State under that section.””.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code (as
amended by section 1301(b)), is amended by add-
ing at the end the following:

*“163. Minimum penalties for repeat offenders for
driving while intoxicated or driv-
ing under the influence.””.

SEC. 1406. SAFETY INCENTIVE GRANTS FOR USE

OF SEAT BELTS.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code (as amended by section 1405(a)), is
amended by adding at the end the following:
“§164. Safety incentive grants for use of seat

belts

‘‘(a) DEFINITIONS.—In this section:

““(1) MOTOR VEHICLE.—The term ‘motor vehi-
cle’ means a vehicle driven or drawn by me-
chanical power and manufactured primarily for
use on public highways, but does not include a
vehicle operated solely on a rail line.

““(2) MULTIPURPOSE PASSENGER MOTOR VEHI-
CLE.—The term ‘multipurpose passenger motor
vehicle’ means a motor vehicle with motive
power (except a trailer), designed to carry not
more than 10 individuals, that is constructed on
a truck chassis or is constructed with special
features for occasional off-road operation.

‘“(3) NATIONAL AVERAGE SEAT BELT USE
RATE.—The term ‘national average seat belt use
rate’ means, in the case of each of calendar
years 1995 through 2001, the national average
seat belt use rate for that year, as determined by
the Secretary.

‘“(4) PASSENGER CAR.—The term ‘passenger
car’ means a motor vehicle with motive power
(except a multipurpose passenger motor vehicle,
motorcycle, or trailer) designed to carry not
more than 10 individuals.

““(5) PASSENGER MOTOR VEHICLE.—The term
‘passenger motor vehicle’ means a passenger car
or a multipurpose passenger motor vehicle.

‘“(6) SAVINGS TO THE FEDERAL GOVERNMENT.—
The term ‘savings to the Federal Government’
means the amount of Federal budget savings re-
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lating to Federal medical costs (including sav-
ings under the medicare and medicaid programs
under titles XVIIlI and XIX of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.)), as determined
by the Secretary.

““(7) SEAT BELT.—The term ‘seat belt’” means—

““(A) with respect to an open-body passenger
motor vehicle, including a convertible, an occu-
pant restraint system consisting of a lap belt or
a lap belt and a detachable shoulder belt; and

“(B) with respect to any other passenger
motor vehicle, an occupant restraint system con-
sisting of integrated lap and shoulder belts.

““(8) STATE SEAT BELT USE RATE.—The term
‘State seat belt use rate’ means the rate of use
of seat belts in passenger motor vehicles in a
State, as measured and submitted to the Sec-
retary—

““(A) for each of calendar years 1995 through
1997, by the State, as adjusted by the Secretary
to ensure national consistency in methods of
measurement (as determined by the Secretary);
and

““(B) for each of calendar years 1998 through
2001, by the State in a manner consistent with
the criteria established by the Secretary under
subsection (e).

““(b) DETERMINATIONS BY THE SECRETARY.—
Not later than 30 days after the date of enact-
ment of this section, and not later than Septem-
ber 1 of each calendar year thereafter through
September 1, 2002, the Secretary shall deter-
mine—

“(1)(A) which States had, for each of the pre-
vious calendar years (referred to in this sub-
section as the ‘previous calendar year’) and the
year preceding the previous calendar year, a
State seat belt use rate greater than the na-
tional average seat belt use rate for that year;
and

“(B) in the case of each State described in
subparagraph (A), the amount that is equal to
the savings to the Federal Government due to
the amount by which the State seat belt use rate
for the previous calendar year exceeds the na-
tional average seat belt use rate for that year;
and

““(2) in the case of each State that is not a
State described in paragraph (1)(A)—

“(A) the base seat belt use rate of the State,
which shall be equal to the highest State seat
belt use rate for the State for any calendar year
during the period of 1995 through the calendar
year preceding the previous calendar year; and

““(B) the amount that is equal to the savings
to the Federal Government due to any increase
in the State seat belt use rate for the previous
calendar year over the base seat belt use rate
determined under subparagraph (A).

““(c) ALLOCATIONS.—

““(1) STATES WITH GREATER THAN THE NA-
TIONAL AVERAGE SEAT BELT USE RATE.—Not later
than 30 days after the date of enactment of this
section, and not later than each October 1
thereafter through October 1, 2002, the Secretary
shall allocate to each State described in sub-
section (b)(1)(A) an amount equal to the amount
determined for the State under subsection
(0)(1)(B).

““(2) OTHER STATES.—Not later than 30 days
after the date of enactment of this section, and
not later than each October 1 thereafter through
October 1, 2002, the Secretary shall allocate to
each State described in subsection (b)(2) an
amount equal to the amount determined for the
State under subsection (b)(2)(B).

“(d) USe oF FunDs.—For each fiscal year,
each State that is allocated an amount under
this section shall use the amount for projects eli-
gible for assistance under this title.

““(e) CRITERIA.—Not later than 180 days after
the date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998, the Sec-
retary shall establish criteria for the measure-
ment of State seat belt use rates by States to en-
sure that the measurements are accurate and
representative.

““(f) FUNDING.—
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““(1) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—There shall be available from the Highway
Trust Fund (other than the Mass Transit Ac-
count) to carry out this section $60,000,000 for
fiscal year 1998, $70,000,000 for fiscal year 1999,
$80,000,000 for fiscal year 2000, $90,000,000 for
fiscal year 2001, and $100,000,000 for each of fis-
cal years 2002 and 2003.

‘“(2) PROPORTIONATE ADJUSTMENT.—If the
total amounts to be allocated under subsection
(c) for any fiscal year would exceed the amounts
authorized for the fiscal year under paragraph
(1), the allocation to each State under sub-
section (c) shall be reduced proportionately.

““(3) USE OF UNALLOCATED FUNDS.—To the ex-
tent that the amounts made available for any
fiscal year under paragraph (1) exceed the total
amounts to be allocated under subsection (c) for
the fiscal year, the excess amounts shall be allo-
cated as follows:

““(A) 50 percent to be apportioned to the States
in the same manner in which funds are appor-
tioned under section 402(c).

““(B) 50 percent to be allocated by the Sec-
retary under section 403 through cooperative
agreements with States to carry out innovative
programs to promote increased seat belt use
rates.

““(4) ADMINISTRATIVE EXPENSES.—Not more
than 2 percent of the funds made available to
carry out this section may be used to pay the
necessary administrative expenses incurred in
carrying out this section.””.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code (as
amended by section 1405(b)), is amended by add-
ing at the end the following:

‘“164. Safety incentive grants for use of seat

belts.”.

AUTOMATIC CRASH PROTECTION

UNBELTED TESTING STANDARD.

(a) IN GENERAL.—

(1) TESTING WITH SIMULTANEOUS USE.—Begin-
ning on the date of enactment of this Act, for
the purpose of certification under section 30115
of title 49, United States Code, of compliance
with the motor vehicle safety standards under
section 30111 of that title, a manufacturer or
distributor of a motor vehicle shall be deemed to
be in compliance with applicable performance
standards for occupant crash protection if the
motor vehicle meets the applicable requirements
for testing with the simultaneous use of both an
automatic restraint system and a manual seat
belt.

(2) PROHIBITION.—In no case shall a manufac-
turer or distributor use, for the purpose of the
certification referred to in paragraph (1), testing
that provides for the use of an automatic re-
straint system without the use of a manual seat
belt.

(b) REVISION OF STANDARDS.—The Secretary
shall issue such revised standards under section
30111 of title 49, United States Code, as are nec-
essary to conform to subsection (a).

SEC. 1408. NATIONAL STANDARD TO PROHIBIT
OPERATION OF MOTOR VEHICLES BY
INTOXICATED INDIVIDUALS.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code, is amended by inserting after sec-
tion 153 the following:

“§154. National standard to prohibit oper-
ation of motor vehicles by intoxicated indi-
viduals

““(a) WITHHOLDING OF APPORTIONMENTS FOR
NONCOMPLIANCE.—

““(1) FIscAL YEAR 2002.—The Secretary shall
withhold 5 percent of the amount required to be
apportioned to any State under each of para-
graphs (1)(A), (1)(C), and (3) of section 104(b) on
October 1, 2001, if the State does not meet the re-
quirements of paragraph (3) on that date.

““(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including any
amounts withheld under paragraph (1)) of the
amount required to be apportioned to any State
under each of paragraphs (1)(A), (1)(C), and (3)

SEC. 1407.
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of section 104(b) on October 1, 2002, and on Oc-
tober 1 of each fiscal year thereafter, if the State
does not meet the requirements of paragraph (3)
on that date.

““(3) REQUIREMENTS.—A State meets the re-
quirements of this paragraph if the State has
enacted and is enforcing a law providing that
an individual who has an alcohol concentration
of 0.08 percent or greater while operating a
motor vehicle in the State is guilty of the offense
of driving while intoxicated (or an equivalent
offense that carries the greatest penalty under
the law of the State for operating a motor vehi-
cle after having consumed alcohol).

““(b) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

““(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

““(A) FUNDS WITHHELD ON OR BEFORE SEPTEM-
BER 30, 2003.—Any funds withheld under sub-
section (a) from apportionment to any State on
or before September 30, 2003, shall remain avail-
able until the end of the third fiscal year follow-
ing the fiscal year for which the funds are au-
thorized to be appropriated.

““(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2003.—No funds withheld under this section from
apportionment to any State after September 30,
2003, shall be available for apportionment to the
State.

““(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under sub-
section (a) from apportionment are to remain
available for apportionment to a State under
paragraph (1)(A), the State meets the require-
ments of subsection (a)(3), the Secretary shall,
on the first day on which the State meets the re-
quirements, apportion to the State the funds
withheld under subsection (a) that remain
available for apportionment to the State.

‘“(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

“(A) IN GENERAL.—AnNy funds apportioned
under paragraph (2) shall remain available for
expenditure until the end of the third fiscal year
following the fiscal year in which the funds are
so apportioned.

““(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period referred to
in subparagraph (A) shall—

(i) lapse; or

“(ii) in the case of funds apportioned under
section 104(b)(1)(A), lapse and be made available
by the Secretary for projects in accordance with
section 118.

‘“(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (a) from apportionment are
available for apportionment to a State under
paragraph (1)(A), the State does not meet the re-
quirements of subsection (a)(3), the funds
shall—

“(A) lapse; or

“(B) in the case of funds withheld from ap-
portionment under section 104(b)(1)(A), lapse
and be made available by the Secretary for
projects in accordance with section 118.”".

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by inserting after the item relating to
section 153 the following:

““154. National standard to prohibit operation of
motor vehicles by intoxicated indi-
viduals.””.

SEC. 1409. OPEN CONTAINER LAWS.

(a) ESTABLISHMENT.—Chapter 1 of title 23,

United States Code, is amended by inserting

after section 153 the following:

“§154. Open container requirements

‘“(a) DEFINITIONS.—In this section:

““(1) ALCOHOLIC BEVERAGE.—The term ‘alco-
holic beverage’ has the meaning given the term
in section 158(c).

““(2) MOTOR VEHICLE.—The term ‘motor vehi-
cle’ means a vehicle driven or drawn by me-
chanical power and manufactured primarily for

S2033

use on public highways, but does not include a
vehicle operated exclusively on a rail or rails.

““(3) OPEN ALCOHOLIC BEVERAGE CONTAINER.—
The term ‘open alcoholic beverage container’
has the meaning given the term in section 410(i).

““(4) PASSENGER AREA.—The term ‘passenger
area’ shall have the meaning given the term by
the Secretary by regulation.

““(b) WITHHOLDING OF APPORTIONMENTS FOR
NONCOMPLIANCE.—

“(1) Fi1scAL YEAR 2002.—The Secretary shall
withhold 5 percent of the amount required to be
apportioned to any State under each of para-
graphs (1)(A), (1)(C), and (3) of section 104(b) on
October 1, 2001, if the State does not have in ef-
fect a law described in paragraph (3) on that
date.

““(2) SUBSEQUENT FISCAL YEARS.—The Sec-
retary shall withhold 10 percent (including any
amounts withheld under paragraph (1)) of the
amount required to be apportioned to any State
under each of paragraphs (1)(A), (1)(C), and (3)
of section 104(b) on October 1, 2002, and on Oc-
tober 1 of each fiscal year thereafter, if the State
does not have in effect a law described in para-
graph (3) on that date.

““(3) OPEN CONTAINER LAWS.—

“(A) IN GENERAL.—For the purposes of this
section, each State shall have in effect a law
that prohibits the possession of any open alco-
holic beverage container, or the consumption of
any alcoholic beverage, in the passenger area of
any motor vehicle (including possession or con-
sumption by the driver of the vehicle) located on
a public highway, or the right-of-way of a pub-
lic highway, in the State.

““(B) MOTOR VEHICLES DESIGNED TO TRANS-
PORT MANY PASSENGERS.—For the purposes of
this section, if a State has in effect a law that
makes unlawful the possession of any open al-
coholic beverage container in the passenger area
by the driver (but not by a passenger) of a motor
vehicle designed, maintained, or used primarily
for the transportation of persons for compensa-
tion, or to the living quarters of a house coach
or house trailer, the State shall be deemed to
have in effect a law described in this subsection
with respect to such a motor vehicle for each fis-
cal year during which the law is in effect.

““(c) PERIOD OF AVAILABILITY; EFFECT OF
COMPLIANCE AND NONCOMPLIANCE.—

““(1) PERIOD OF AVAILABILITY OF WITHHELD
FUNDS.—

““(A) FUNDS WITHHELD ON OR BEFORE SEPTEM-
BER 30, 2003.—Any funds withheld under sub-
section (b) from apportionment to any State on
or before September 30, 2003, shall remain avail-
able until the end of the third fiscal year follow-
ing the fiscal year for which the funds are au-
thorized to be appropriated.

“(B) FUNDS WITHHELD AFTER SEPTEMBER 30,
2003.—No funds withheld under this section from
apportionment to any State after September 30,
2003, shall be available for apportionment to the
State.

““(2) APPORTIONMENT OF WITHHELD FUNDS
AFTER COMPLIANCE.—If, before the last day of
the period for which funds withheld under sub-
section (b) from apportionment are to remain
available for apportionment to a State under
paragraph (1)(A), the State has in effect a law
described in subsection (b)(3), the Secretary
shall, on the first day on which the State has in
effect such a law, apportion to the State the
funds withheld under subsection (b) that remain
available for apportionment to the State.

““(3) PERIOD OF AVAILABILITY OF SUBSE-
QUENTLY APPORTIONED FUNDS.—

“(A) IN GENERAL.—AnNy funds apportioned
under paragraph (2) shall remain available for
expenditure until the end of the third fiscal year
following the fiscal year in which the funds are
so apportioned.

“(B) TREATMENT OF CERTAIN FUNDS.—Sums
not obligated at the end of the period referred to
in subparagraph (A) shall—

““(i) lapse; or

“(i1) in the case of funds apportioned under
section 104(b)(1)(A), lapse and be made available
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by the Secretary for projects in accordance with
section 118.

‘“(4) EFFECT OF NONCOMPLIANCE.—If, at the
end of the period for which funds withheld
under subsection (b) from apportionment are
available for apportionment to a State under
paragraph (1)(A), the State does not have in ef-
fect a law described in subsection (b)(3), the
funds shall—

“(A) lapse; or

“(B) in the case of funds withheld from ap-
portionment under section 104(b)(1)(A), lapse
and be made available by the Secretary for
projects in accordance with section 118.”.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by inserting after the item relating to
section 153 the following:

‘“154. Open container requirements.””.

SEC. 1410. REPORT ON EFFECTS OF ALLOWING
HEAVIER WEIGHT VEHICLES ON CER-
TAIN HIGHWAYS.

(@) DEFINITION OF HEAVIER WEIGHT VEHI-
CLE.—In this section, the term ‘“‘heavier weight
vehicle’” means a vehicle the operation of which
on the Interstate System is prohibited under sec-
tion 127 of title 23, United States Code.

(b) ReEPORT.—Not later than December 31,
2000, the Secretary shall submit to Congress a
report on the effects of allowing operation of
heavier weight vehicles on Interstate Route 95
in the States of Maine and New Hampshire.

(c) CONTENTS.—The report shall contain an
analysis of the safety, infrastructure, cost recov-
ery, environmental, and economic implications
of that operation.

(d) CONSULTATION.—In preparing the report,
the Secretary shall consult with the safety and
modal administrations of the Department of
Transportation, and the States of Maine and
New Hampshire.

(e) MORATORIUM ON  WITHHOLDING OF
FunDs.—Notwithstanding section 127 of title 23,
United States Code, during the period beginning
on the date of enactment of this Act and ending
on the earlier of the end of fiscal year 2002 or
the date that is 1 year after the date of submis-
sion of the report under subsection (b), the Sec-
retary shall not withhold, under that section,
funds from apportionment to the States of
Maine and New Hampshire.

Subtitle E—Environment
SEC. 1501. NATIONAL SCENIC BYWAYS PROGRAM.

(a) IN GENERAL.—Chapter 1 of title 23, United
States Code (as amended by section 1406(a)) is
amended by adding at the end the following:

“8165. National scenic byways program

‘‘(a) DESIGNATION OF ROADS.—

“(1) IN GENERAL.—The Secretary shall carry
out a national scenic byways program that rec-
ognizes roads having outstanding scenic, his-
toric, cultural, natural, recreational, and ar-
chaeological qualities by designating the roads
as National Scenic Byways or All-American
Roads.

““(2) CRITERIA.—The Secretary shall designate
roads to be recognized under the national scenic
byways program in accordance with criteria de-
veloped by the Secretary.

““(3) NOMINATION.—To be considered for the
designation, a road must be nominated by a
State or a Federal land management agency and
must first be designated as a State scenic byway
or, in the case of a road on Federal land, as a
Federal land management agency byway.

“‘(b) GRANTS AND TECHNICAL ASSISTANCE.—

““(1) IN GENERAL.—The Secretary shall make
grants and provide technical assistance to
States to—

“(A) implement projects on highways des-
ignated as National Scenic Byways or All-Amer-
ican Roads, or as State scenic byways; and

““(B) plan, design, and develop a State scenic
byway program.

““(2) PRIORITIES.—INn making grants, the Sec-
retary shall give priority to—
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““(A) each eligible project that is associated
with a highway that has been designated as a
National Scenic Byway or All-American Road
and that is consistent with the corridor manage-
ment plan for the byway;

‘“(B) each eligible project along a State-des-
ignated scenic byway that is consistent with the
corridor management plan for the byway, or is
intended to foster the development of such a
plan, and is carried out to make the byway eli-
gible for designation as a National Scenic
Byway or All-American Road; and

““(C) each eligible project that is associated
with the development of a State scenic byway
program.

““(c) ELIGIBLE PROJECTS.—The following are
projects that are eligible for Federal assistance
under this section:

““(1) An activity related to the planning, de-
sign, or development of a State scenic byway
program.

““(2) Development and implementation of a
corridor management plan to maintain the sce-
nic, historical, recreational, cultural, natural,
and archaeological characteristics of a byway
corridor while providing for accommodation of
increased tourism and development of related
amenities.

‘“(3) Safety improvements to a State scenic
byway, National Scenic Byway, or All-American
Road to the extent that the improvements are
necessary to accommodate increased traffic and
changes in the types of vehicles using the high-
way as a result of the designation as a State
scenic byway, National Scenic Byway, or All-
American Road.

‘“(4) Construction along a scenic byway of a
facility for pedestrians and bicyclists, rest area,
turnout, highway shoulder improvement, pass-
ing lane, overlook, or interpretive facility.

“(5) An improvement to a scenic byway that
will enhance access to an area for the purpose
of recreation, including water-related recre-
ation.

‘“(6) Protection of scenic, historical, rec-
reational, cultural, natural, and archaeological
resources in an area adjacent to a scenic byway.

““(7) Development and provision of tourist in-
formation to the public, including interpretive
information about a scenic byway.

‘“(8) Development and implementation of a
scenic byways marketing program.

“(d) LIMITATION.—The Secretary shall not
make a grant under this section for any project
that would not protect the scenic, historical,
recreational, cultural, natural, and archaeologi-
cal integrity of a highway and adjacent areas.

‘“(e) FEDERAL SHARE.—The Federal share of
the cost of carrying out a project under this sec-
tion shall be 80 percent, except that, in the case
of any scenic byways project along a public
road that provides access to or within Federal or
Indian land, a Federal land management agen-
cy may use funds authorized for use by the
agency as the non-Federal share.

““(f) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—There shall be available from the Highway
Trust Fund (other than the Mass Transit Ac-
count) to carry out this section $17,000,000 for
fiscal year 1998, $17,000,000 for fiscal year 1999,
$19,000,000 for fiscal year 2000, $19,000,000 for
fiscal year 2001, $21,000,000 for fiscal year 2002,
and $23,000,000 for fiscal year 2003.”".

(b) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code (as
amended by section 1406(b)), is amended by add-
ing at the end the following:

“165. National scenic byways program.”.
SEC. 1502. PUBLIC-PRIVATE PARTNERSHIPS.

Section 149 of title 23, United States Code, is
amended by adding at the end the following:

““(e) PARTNERSHIPS WITH NONGOVERNMENTAL
ENTITIES.—

““(1) IN GENERAL.—Notwithstanding any other
provision of this title and in accordance with
this subsection, a metropolitan planning organi-
zation, State transportation department, or
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other project sponsor may enter into an agree-
ment with any public, private, or nonprofit en-
tity to cooperatively implement any project car-
ried out under this section.

““(2) FORMS OF PARTICIPATION BY ENTITIES.—
Participation by an entity under paragraph (1)
may consist of—

““(A) ownership or operation of any land, fa-
cility, vehicle, or other physical asset associated
with the project;

““(B) cost sharing of any project expense;

““(C) carrying out of administration, construc-
tion management, project management, project
operation, or any other management or oper-
ational duty associated with the project; and

““(D) any other form of participation approved
by the Secretary.

““(3) ALLOCATION TO ENTITIES.—A State may
allocate funds apportioned under section
104(b)(2) to an entity described in paragraph (1).

““(4) ALTERNATIVE FUEL PROJECTS.—In the
case of a project that will provide for the use of
alternative fuels by privately owned vehicles or
vehicle fleets, activities eligible for funding
under this subsection—

““(A) may include the costs of vehicle refueling
infrastructure and other capital investments as-
sociated with the project; and

““(B) shall—

“(i) include only the incremental cost of an
alternative fueled vehicle compared to a conven-
tionally fueled vehicle that would otherwise be
borne by a private party; and

““(ii) apply other governmental financial pur-
chase contributions in the calculation of net in-
cremental cost.

““(5) PROHIBITION ON FEDERAL PARTICIPATION
WITH RESPECT TO REQUIRED ACTIVITIES.—A Fed-
eral participation payment under this sub-
section may not be made to an entity to fund an
obligation imposed under the Clean Air Act (42
U.S.C. 7401 et seq.) or any other Federal law.”.
SEC. 1503. WETLAND RESTORATION PILOT PRO-

GRAM.

(a) FINDINGS.—Congress finds that—

(1) surface transportation has unintended but
negative consequences for wetlands and other
water resources;

(2) in almost every State, construction and
other highway activities have reduced or elimi-
nated wetland functions and values, such as
wildlife habitat, ground water recharge, flood
control, and water quality benefits;

(3) the United States has lost more than %z of
the estimated 220,000,000 acres of wetlands that
existed during colonial times; and

(4) while the rate of human-induced destruc-
tion and conversion of wetlands has slowed in
recent years, the United States has suffered un-
acceptable wetland losses as a result of highway
projects.

(b) ESTABLISHMENT.—The Secretary shall es-
tablish a national wetland restoration pilot pro-
gram (referred to in this section as the ‘“‘pro-
gram’’) to fund mitigation projects to offset the
degradation of wetlands, or the loss of functions
and values of the aquatic resource, resulting
from projects carried out before December 27,
1977, under title 23, United States Code (or simi-
lar projects as determined by the Secretary), for
which mitigation has not been performed.

(c) APPLICATIONS.—To be eligible for funding
under the program, a State shall submit an ap-
plication to the Secretary that includes—

(1) a description of the wetland proposed to be
restored by a mitigation project described in sub-
section (b) (referred to in this section as a “‘wet-
land restoration project’’) under the program
(including the size and quality of the wetland);

(2) such information as is necessary to estab-
lish a nexus between—

(A) a project carried out under title 23, United
States Code (or a similar project as determined
by the Secretary); and

(B) the wetland values and functions pro-
posed to be restored by the wetland restoration
project;
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(3) a description of the benefits expected from
the proposed wetland restoration project (in-
cluding improvement of water quality, improve-
ment of wildlife habitat, ground water recharge,
and flood control);

(4) a description of the State’s level of commit-
ment to the proposed wetland restoration project
(including the monetary commitment of the
State and any development of a State or re-
gional conservation plan that includes the pro-
posed wetland restoration); and

(5) the estimated total cost of the wetland res-
toration project.

(d) SELECTION OF WETLAND RESTORATION
PROJECTS.—

(1) INTERAGENCY COUNCIL.—INn consultation
with the Secretary of the Army, the Secretary of
the Interior, the Secretary of Agriculture, and
the Administrator of the Environmental Protec-
tion Agency, the Secretary shall establish an
interagency advisory council to—

(A) review the submitted applications that
meet the requirements of subsection (c); and

(B) not later than 60 days after the applica-
tion deadline, select wetland restoration projects
for funding under the program.

(2) SELECTION CRITERIA FOR PRIORITY WET-
LAND RESTORATION PROJECTS.—In consultation
with the Secretary of the Army, the Secretary of
the Interior, the Secretary of Agriculture, and
the Administrator of the Environmental Protec-
tion Agency, the Secretary shall give priority in
funding under this section to wetland restora-
tion projects that—

(A) provide for long-term monitoring and
maintenance of wetland resources;

(B) are managed by an entity, such as a State
wildlife agency, wetland conservation group,
land trust, or nature conservancy, with exper-
tise in the long-term monitoring and protection
of wetland resources; and

(C) have a high likelihood of success.

(e) REPORTS.—Not later than April 1, 2000,
and April 1, 2003, the Secretary shall submit a
report to Congress on the results of the program.

(f) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(1) IN GENERAL.—There shall be available from
the Highway Trust Fund (other than the Mass
Transit Account) to carry out this section
$12,000,000 for fiscal year 1998, $13,000,000 for
fiscal year 1999, $14,000,000 for fiscal year 2000,
$17,000,000 for fiscal year 2001, $20,000,000 for
fiscal year 2002, and $24,000,000 for fiscal year
2003.

(2) CONTRACT AUTHORITY.—Funds authorized
under this subsection shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

Subtitle F—Planning
SEC. 1601. METROPOLITAN PLANNING.

(a) IN GENERAL.—Section 134 of title 23,
United States Code, is amended to read as fol-
lows:

“§134. Metropolitan planning

‘“‘(a) GENERAL REQUIREMENTS.—

““(1) FINDINGS.—Congress finds that it is in
the national interest to encourage and promote
the safe and efficient management, operation,
and development of surface transportation sys-
tems that will serve the mobility needs of people
and freight within and through urbanized
areas, while minimizing transportation-related
fuel consumption and air pollution.

‘“(2) DEVELOPMENT OF PLANS AND PRO-
GRAMS.—To accomplish the objective stated in
paragraph (1), metropolitan planning organiza-
tions designated under subsection (b), in co-
operation with the State and public transit op-
erators, shall develop transportation plans and
programs for urbanized areas of the State.

““(3) CONTENTS.—The plans and programs for
each metropolitan area shall provide for the de-
velopment and integrated management and op-
eration of transportation systems and facilities
(including pedestrian walkways and bicycle
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transportation facilities) that will function as
an intermodal transportation system for the
metropolitan area and as an integral part of an
intermodal transportation system for the State
and the United States.

“(4) PROCESS.—The process for developing the
plans and programs shall provide for consider-
ation of all modes of transportation and shall be
continuing, cooperative, and comprehensive to
the degree appropriate, based on the complexity
of the transportation problems to be addressed.

‘“(b) DESIGNATION OF METROPOLITAN PLAN-
NING ORGANIZATIONS.—

““(1) IN GENERAL.—To0 carry out the transpor-
tation planning process required by this section,
a metropolitan planning organization shall be
designated for each urbanized area with a pop-
ulation of more than 50,000 individuals—

““(A) by agreement between the Governor and
units of general purpose local government that
together represent at least 75 percent of the af-
fected population (including the central city or
cities as defined by the Bureau of the Census);
or

“(B) in accordance with procedures estab-
lished by applicable State or local law.

““(2) REDESIGNATION.—

““(A) PROCEDURES.—A metropolitan planning
organization may be redesignated by agreement
between the Governor and units of general pur-
pose local government that together represent at
least 75 percent of the affected population (in-
cluding the central city or cities as defined by
the Bureau of the Census) as appropriate to
carry out this section.

““(B) CERTAIN REQUESTS TO REDESIGNATE.—A
metropolitan planning organization shall be re-
designated upon request of a unit or units of
general purpose local government representing
at least 25 percent of the affected population
(including the central city or cities as defined by
the Bureau of the Census) in any urbanized
area—

(i) whose population is more than 5,000,000
but less than 10,000,000, or

‘(i) which is an extreme nonattainment area
for ozone or carbon monoxide as defined under
the Clean Air Act.

Such redesignation shall be accomplished using
procedures established by subparagraph (A).

*“(3) DESIGNATION OF MORE THAN 1 METROPOLI-
TAN PLANNING ORGANIZATION.—More than 1 met-
ropolitan planning organization may be des-
ignated within an existing metropolitan plan-
ning area only if the Governor and the existing
metropolitan planning organization determine
that the size and complexity of the existing met-
ropolitan planning area make designation of
more than 1 metropolitan planning organization
for the area appropriate.

‘“(4) STRUCTURE.—Each policy board of a met-
ropolitan planning organization that serves an
area designated as a transportation manage-
ment area, when designated or redesignated
under this subsection, shall consist of—

““(A) local elected officials;

““(B) officials of public agencies that admin-
ister or operate major modes of transportation in
the metropolitan area (including all transpor-
tation agencies included in the metropolitan
planning organization as of June 1, 1991); and

*“(C) appropriate State officials.

““(5) OTHER AUTHORITY.—Nothing in this sub-
section interferes with the authority, under any
State law in effect on December 18, 1991, of a
public agency with multimodal transportation
responsibilities to—

““(A) develop plans and programs for adoption
by a metropolitan planning organization; or

““(B) develop long-range capital plans, coordi-
nate transit services and projects, and carry out
other activities under State law.

‘“(6) CONTINUING DESIGNATION.—A designation
of a metropolitan planning organization under
this subsection or any other provision of law
shall remain in effect until the metropolitan
planning organization is redesignated under
paragraph (2).
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““(c) METROPOLITAN PLANNING AREA BOUND-
ARIES.—

“(1) IN GENERAL.—For the purposes of this
section, the boundaries of a metropolitan plan-
ning area shall be determined by agreement be-
tween the metropolitan planning organization
and the Governor.

““(2) INCLUDED AREA.—Each metropolitan
planning area—

““(A) shall encompass at least the existing ur-
banized area and the contiguous area expected
to become urbanized within a 20-year forecast
period; and

“(B) may encompass the entire metropolitan
statistical area or consolidated metropolitan sta-
tistical area, as defined by the Bureau of the
Census.

““(8) EXISTING METROPOLITAN PLANNING AREAS
IN  NONATTAINMENT.—Notwithstanding para-
graph (2), in the case of an area designated as
a nonattainment area for ozone or carbon mon-
oxide under the Clean Air Act (42 U.S.C. 7401 et
seq.), the boundaries of the metropolitan plan-
ning area in existence as of the date of enact-
ment of the Intermodal Surface Transportation
Efficiency Act of 1998, shall be retained, except
that the boundaries may be adjusted by agree-
ment of the affected metropolitan planning or-
ganizations and Governors in the manner de-
scribed in subsection (b)(2).

““(4) NEw METROPOLITAN PLANNING AREAS IN
NONATTAINMENT.—In the case of an urbanized
area designated after the date of enactment of
the Intermodal Surface Transportation Effi-
ciency Act of 1998 as a nonattainment area for
ozone or carbon monoxide, the boundaries of the
metropolitan planning area—

“(A) shall be established by agreement be-
tween the appropriate units of general purpose
local government (including the central city)
and the Governor;

““(B) shall encompass at least the urbanized
area and the contiguous area expected to be-
come urbanized within a 20-year forecast period;

“(C) may encompass the entire metropolitan
statistical area or consolidated metropolitan sta-
tistical area, as defined by the Bureau of the
Census; and

“(D) may address any nonattainment area
identified under the Clean Air Act (42 U.S.C.
7401 et seq.) for ozone or carbon monoxide.

““(d) COORDINATION IN MULTISTATE AREAS.—

““(1) IN GENERAL.—The Secretary shall encour-
age each Governor with responsibility for a por-
tion of a multistate metropolitan area and the
appropriate metropolitan planning organiza-
tions to provide coordinated transportation
planning for the entire metropolitan area.

““(2) INTERSTATE COMPACTS.—The consent of
Congress is granted to any 2 or more States—

““(A) to enter into agreements or compacts, not
in conflict with any law of the United States,
for cooperative efforts and mutual assistance in
support of activities authorized under this sec-
tion as the activities pertain to interstate areas
and localities within the States; and

““(B) to establish such agencies, joint or other-
wise, as the States may determine desirable for
making the agreements and compacts effective.

““(3) LAKE TAHOE REGION.—

““(A) IN GENERAL.—The Secretary shall—

““(i) establish with the Federal land manage-
ment agencies that have jurisdiction over land
in the Lake Tahoe region (as defined in the
Lake Tahoe Regional Planning Compact) a
transportation planning process for the region;
and

““(ii) coordinate the transportation planning
process with the planning process required of
State and local governments under this section,
section 135, and chapter 53 of title 49.

““(B) INTERSTATE COMPACT.—

“(i) IN GENERAL.—Subject to clause (ii), not-
withstanding subsection (b), to carry out the
transportation planning process required by this
section, the consent of Congress is granted to
the States of California and Nevada to designate
a metropolitan planning organization for the
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Lake Tahoe region, by agreement between the
Governors of the States of California and Ne-
vada and units of general purpose local govern-
ment that together represent at least 75 percent
of the affected population (including the central
city or cities (as defined by the Bureau of the
Census)), or in accordance with procedures es-
tablished by applicable State or local law.

““(ii) INVOLVEMENT OF FEDERAL LAND MANAGE-
MENT AGENCIES.—

““(1) REPRESENTATION.—The policy board of a
metropolitan planning organization designated
under subparagraph (A) shall include a rep-
resentative of each Federal land management
agency that has jurisdiction over land in the
Lake Tahoe region.

“(I1) FUNDING.—In addition to funds made
available to the metropolitan planning organi-
zation under other provisions of this title and
under chapter 53 of title 49, not more than 1 per-
cent of the funds allocated under section 202
may be used to carry out the transportation
planning process for the Lake Tahoe region
under this subparagraph.

““(C) ACTIVITIES.—

“(i) HIGHWAY PROJECTS.—Highway projects
included in transportation plans developed
under this paragraph—

“(1) shall be selected for funding in a manner
that facilitates the participation of the Federal
land management agencies that have jurisdic-
tion over land in the Lake Tahoe region; and

“(11) may, in accordance with chapter 2, be
funded using funds allocated under section 202.

“(ii) TRANSIT PROJECTS.—Transit projects in-
cluded in transportation plans developed under
this paragraph may, in accordance with chapter
53 of title 49, be funded using amounts appor-
tioned under that title for—

“(1) capital project funding, in order to accel-
erate completion of the transit projects; and

“(11) operating assistance, in order to pay the
operating costs of the transit projects, including
operating costs associated with unique cir-
cumstances in the Lake Tahoe region, such as
seasonal fluctuations in passenger loadings, ad-
verse weather conditions, and increasing inter-
modal needs.

““(e) COORDINATION OF METROPOLITAN PLAN-
NING ORGANIZATIONS.—If more than 1 metropoli-
tan planning organization has authority within
a metropolitan planning area or an area that is
designated as a nonattainment area for ozone or
carbon monoxide under the Clean Air Act (42
U.S.C. 7401 et seq.), each such metropolitan
planning organization shall consult with the
other metropolitan planning organizations des-
ignated for the area and the State in the devel-
opment of plans and programs required by this
section.

““(f) SCOPE OF PLANNING PROCESS.—The met-
ropolitan transportation planning process for a
metropolitan area under this section shall con-
sider the following:

““(1) Supporting the economic vitality of the
metropolitan area, especially by enabling global
competitiveness, productivity, and efficiency.

““(2) Increasing the safety and security of the
transportation system for motorized and non-
motorized users.

““(3) Increasing the accessibility and mobility
options available to people and for freight.

““(4) Protecting and enhancing the environ-
ment, promoting energy conservation, and im-
proving quality of life through land use plan-
ning.

“(5) Enhancing the integration and
connectivity of the transportation system, across
and between modes, for people and freight.

““(6) Promoting efficient system management
and operation.

“(7) Emphasizing the preservation of the ex-
isting transportation system.

‘() DEVELOPMENT OF LONG-RANGE TRANS-
PORTATION PLAN.—

““(1) IN GENERAL.—

““(A) DEVELOPMENT.—In accordance with this
subsection, each metropolitan planning organi-
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zation shall develop, and update periodically,
according to a schedule that the Secretary de-
termines to be appropriate, a long-range trans-
portation plan for its metropolitan area.

*“(B) FORECAST PERIOD.—In developing long-
range transportation plans, the metropolitan
planning process shall address—

“(i) the considerations under subsection (f);
and

““(ii) any State or local goals developed within
the cooperative metropolitan planning process;
as they relate to a 20-year forecast period and to
other forecast periods as determined by the par-
ticipants in the planning process.

““(C) FUNDING ESTIMATES.—For the purpose of
developing the long-range transportation plan,
the State shall consult with the metropolitan
planning organization and each public transit
agency in developing estimates of funds that are
reasonably expected to be available to support
plan implementation.

““(2) LONG-RANGE TRANSPORTATION PLAN.—A
long-range transportation plan under this sub-
section shall, at a minimum, contain—

““(A) an identification of transportation facili-
ties (including major roadways and transit,
multimodal, and intermodal facilities) that
should function as a future integrated transpor-
tation system, giving emphasis to those facilities
that serve important national, regional, and
metropolitan transportation functions;

““(B) an identification of transportation strat-
egies necessary to—

‘(i) ensure preservation, including require-
ments for management, operation, moderniza-
tion, and rehabilitation, of the existing and fu-
ture transportation system; and

““(ii) make the most efficient use of existing
transportation facilities to relieve congestion, to
efficiently serve the mobility needs of people and
goods, and to enhance access within the metro-
politan planning area; and

“(C) a financial plan that demonstrates how
the long-range transportation plan can be im-
plemented, indicates total resources from public
and private sources that are reasonably ex-
pected to be available to carry out the plan
(without any requirement for indicating project-
specific funding sources), and recommends any
additional financing strategies for needed
projects and programs.

“(3) COORDINATION WITH CLEAN AIR ACT AGEN-
CIES.—In metropolitan areas that are in non-
attainment for ozone or carbon monoxide under
the Clean Air Act (42 U.S.C. 7401 et seq.), the
metropolitan planning organization shall co-
ordinate the development of a long-range trans-
portation plan with the process for development
of the transportation control measures of the
State implementation plan required by that Act.

‘(4) PARTICIPATION BY INTERESTED PARTIES.—
Before adopting a long-range transportation
plan, each metropolitan planning organization
shall provide citizens, affected public agencies,
representatives of transportation agency em-
ployees, freight shippers, private providers of
transportation, and other interested parties with
a reasonable opportunity to comment on the
long-range transportation plan.

*“(5) PUBLICATION OF LONG-RANGE TRANSPOR-
TATION PLAN.—Each long-range transportation
plan prepared by a metropolitan planning orga-
nization shall be—

“(A) published or otherwise made readily
available for public review; and

““(B) submitted for information purposes to the
Governor at such times and in such manner as
the Secretary shall establish.

““(h) METROPOLITAN TRANSPORTATION
PROVEMENT PROGRAM.—

‘(1) DEVELOPMENT.—

“(A) IN GENERAL.—INn cooperation with the
State and any affected public transit operator,
the metropolitan planning organization des-
ignated for a metropolitan area shall develop a
transportation improvement program for the
area for which the organization is designated.

““(B) OPPORTUNITY FOR COMMENT.—In devel-
oping the program, the metropolitan planning
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organization, in cooperation with the State and
any affected public transit operator, shall pro-
vide citizens, affected public agencies, represent-
atives of transportation agency employees, other
affected employee representatives, freight ship-
pers, private providers of transportation, and
other interested parties with a reasonable oppor-
tunity to comment on the proposed program.

““(C) FUNDING ESTIMATES.—For the purpose of
developing the transportation improvement pro-
gram, the metropolitan planning organization,
public transit agency, and State shall coopera-
tively develop estimates of funds that are rea-
sonably expected to be available to support pro-
gram implementation.

““(D) UPDATING AND APPROVAL.—The program
shall be updated at least once every 2 years and
shall be approved by the metropolitan planning
organization and the Governor.

““(2) CONTENTS.—The transportation improve-
ment program shall include—

“(A) a list, in order of priority, of proposed
federally supported projects and strategies to be
carried out within each 3-year-period after the
initial adoption of the transportation improve-
ment program; and

““(B) a financial plan that—

‘(i) demonstrates how the transportation im-
provement program can be implemented;

““(ii) indicates resources from public and pri-
vate sources that are reasonably expected to be
available to carry out the program (without any
requirement for indicating project-specific fund-
ing sources); and

“(iii) identifies innovative financing tech-
niques to finance projects, programs, and strate-
gies (without any requirement for indicating
project-specific funding sources).

““(3) INCLUDED PROJECTS.—

““(A) CHAPTER 1 AND CHAPTER 53 PROJECTS.—A
transportation improvement program developed
under this subsection for a metropolitan area
shall include the projects and strategies within
the area that are proposed for funding under
chapter 1 of this title and chapter 53 of title 49.

““(B) CHAPTER 2 PROJECTS.—

““(i) REGIONALLY SIGNIFICANT PROJECTS.—Re-
gionally significant projects proposed for fund-
ing under chapter 2 of this title shall be identi-
fied individually in the transportation improve-
ment program.

““(ii) OTHER PROJECTS.—Projects proposed for
funding under chapter 2 of this title that are
not determined to be regionally significant shall
be grouped in 1 line item or identified individ-
ually in the transportation improvement pro-
gram.

““(C) CONSISTENCY WITH LONG-RANGE TRANS-
PORTATION PLAN.—Each project shall be consist-
ent with the long-range transportation plan de-
veloped under subsection (g) for the area.

‘(D) REQUIREMENT OF ANTICIPATED FULL
FUNDING.—The program shall include a project,
or an identified phase of a project, only if full
funding can reasonably be anticipated to be
available for the project within the time period
contemplated for completion of the project.

““(4) NOTICE AND COMMENT.—Before approving
a transportation improvement program, a metro-
politan planning organization shall, in coopera-
tion with the State and any affected public
transit operator, provide citizens, affected public
agencies, representatives of transportation
agency employees, private providers of transpor-
tation, and other interested parties with reason-
able notice of and an opportunity to comment
on the proposed program.

““(5) SELECTION OF PROJECTS.—

“(A) IN GENERAL.—Except as otherwise pro-
vided in subsection (i)(4) and in addition to the
transportation improvement program develop-
ment required under paragraph (1), the selection
of federally funded projects for implementation
in metropolitan areas shall be carried out, from
the approved transportation improvement pro-
gram—

(1) by— )

“(1) in the case of projects under chapter 1,
the State; and
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“(11) in the case of projects under chapter 53
of title 49, the designated transit funding recipi-
ents; and

“(if) in cooperation with the metropolitan
planning organization.

““(B) MODIFICATIONS TO PROJECT PRIORITY.—
Notwithstanding any other provision of law, ac-
tion by the Secretary shall not be required to
advance a project included in the approved
transportation improvement program in place of
another project of higher priority in the pro-
gram.

““(i) TRANSPORTATION MANAGEMENT AREAS.—

‘(1) DESIGNATION.—

““(A) REQUIRED DESIGNATIONS.—The Secretary
shall designate as a transportation management
area each urbanized area with a population of
over 200,000 individuals.

‘“(B) DESIGNATIONS ON REQUEST.—The Sec-
retary shall designate any additional area as a
transportation management area on the request
of the Governor and the metropolitan planning
organization designated for the area.

““(2) TRANSPORTATION PLANS AND PROGRAMS.—
Within a transportation management area,
transportation plans and programs shall be
based on a continuing and comprehensive trans-
portation planning process carried out by the
metropolitan planning organization in coopera-
tion with the State and any affected public
transit operator.

““(3) CONGESTION MANAGEMENT SYSTEM.—
Within a transportation management area, the
transportation planning process under this sec-
tion shall include a congestion management sys-
tem that provides for effective management of
new and existing transportation facilities eligi-
ble for funding under this title and chapter 53 of
title 49 through the use of travel demand reduc-
tion and operational management strategies.

‘‘(4) SELECTION OF PROJECTS.—

“(A) IN GENERAL.—INn addition to the trans-
portation improvement program development re-
quired under subsection (h)(1), all federally
funded projects carried out within the bound-
aries of a transportation management area
under this title (excluding projects carried out
on the National Highway System) or under
chapter 53 of title 49 shall be selected for imple-
mentation from the approved transportation im-
provement program by the metropolitan plan-
ning organization designated for the area in
consultation with the State and any affected
public transit operator.

““(B) NATIONAL HIGHWAY SYSTEM PROJECTS.—
Projects carried out within the boundaries of a
transportation management area on the Na-
tional Highway System shall be selected for im-
plementation from the approved transportation
improvement program by the State in coopera-
tion with the metropolitan planning organiza-
tion designated for the area.

*“(5) CERTIFICATION.—

““(A) IN GENERAL.—The Secretary shall—

“(i) ensure that the metropolitan planning
process in each transportation management area
is being carried out in accordance with applica-
ble provisions of Federal law; and

““(ii) subject to subparagraph (B), certify, not
less often than once every 3 years, that the re-
quirements of this paragraph are met with re-
spect to the transportation management area.

““(B) REQUIREMENTS FOR CERTIFICATION.—The
Secretary may make the certification under sub-
paragraph (A) if—

‘(i) the transportation planning process com-
plies with the requirements of this section and
other applicable requirements of Federal law;

“(if) there is a transportation improvement
program for the area that has been approved by
the metropolitan planning organization and the
Governor;

““(iii) the public has been given adequate op-
portunity during the certification process to
comment on—

“(1) the public participation process con-
ducted by the metropolitan planning organiza-
tion; and
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“(I1) the extent to which the transportation
improvement program for the metropolitan area
takes into account the needs of the entire metro-
politan area, including the needs of low and
moderate income residents, and the requirement
of title VI of the Civil Rights Act; and

*“(iv) public comments are—

“(1) included in the documentation supporting
the metropolitan planning organization’s re-
quest for certification; and

“(11) made publicly available.

*“(C) EFFECT OF FAILURE TO CERTIFY.—

(i) WITHHOLDING OF FUNDS.—If a metropoli-
tan planning process is not certified, the Sec-
retary may withhold up to 20 percent of the ap-
portioned funds attributable to the transpor-
tation management area under this title and
chapter 53 of title 49.

““(ii) RESTORATION OF WITHHELD FUNDS.—The
withheld apportionments shall be restored to the
metropolitan area at such time as the metropoli-
tan planning organization is certified by the
Secretary.

““(iii) FEASIBILITY OF PRIVATE ENTERPRISE
PARTICIPATION.—The Secretary shall not with-
hold certification under this paragraph based
on the policies and criteria established by a met-
ropolitan planning organization or transit grant
recipient for determining the feasibility of pri-
vate enterprise participation in accordance with
section 5306(a) of title 49.

““(j) ABBREVIATED PLANS AND PROGRAMS FOR
CERTAIN AREAS.—

““(1) IN GENERAL.—Subject to paragraph (2), in
the case of a metropolitan area not designated
as a transportation management area under this
section, the Secretary may provide for the devel-
opment of an abbreviated metropolitan trans-
portation plan and program that the Secretary
determines is appropriate to achieve the pur-
poses of this section, taking into account the
complexity of transportation problems in the
area.

““(2) NONATTAINMENT AREAS.—The Secretary
may not permit abbreviated plans or programs
for a metropolitan area that is in nonattainment
for ozone or carbon monoxide under the Clean
Air Act (42 U.S.C. 7401 et seq.).

““(k) ADDITIONAL REQUIREMENTS FOR CERTAIN
NONATTAINMENT AREAS.—

““(1) IN GENERAL.—Notwithstanding any other
provision of this title or chapter 53 of title 49, in
the case of a transportation management area
classified as nonattainment for ozone or carbon
monoxide under the Clean Air Act (42 U.S.C.
7401 et seq.), Federal funds may not be pro-
grammed in the area for any highway project
that will result in a significant increase in car-
rying capacity for single occupant vehicles un-
less the project results from an approved conges-
tion management system.

““(2) APPLICABILITY.—This subsection applies
to a nonattainment area within the metropoli-
tan planning area boundaries determined under
subsection (c).

“(I) LimITATION.—Nothing in this section con-
fers on a metropolitan planning organization
the authority to impose any legal requirement
on any transportation facility, provider, or
project not eligible for assistance under this title
or chapter 53 of title 49.

““(m) FUNDING.—

““(1) IN GENERAL.—Funds set aside under sec-
tion 104(f) of this title and section 5303 of title
49 shall be available to carry out this section.

““(2) UNUSED FUNDS.—AnNy funds that are not
used to carry out this section may be made
available by the metropolitan planning organi-
zation to the State to fund activities under sec-
tion 135.”".

(b) TECHNICAL AMENDMENT.—The analysis for
chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
134 and inserting the following:

“134. Metropolitan planning.””.
SEC. 1602. STATEWIDE PLANNING.

(a) IN GENERAL.—Section 135 of title 23,
United States Code, is amended to read as fol-
lows:
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“§135. Statewide planning

‘“‘(a) GENERAL REQUIREMENTS.—

“(1) FINDINGS.—It is in the national interest
to encourage and promote the safe and efficient
management, operation, and development of
surface transportation systems that will serve
the mobility needs of people and freight
throughout each State.

““(2) DEVELOPMENT OF PLANS AND PRO-
GRAMS.—Subject to section 134 of this title and
sections 5303 through 5305 of title 49, each State
shall develop transportation plans and programs
for all areas of the State.

““(3) CONTENTS.—The plans and programs for
each State shall provide for the development
and integrated management and operation of
transportation systems (including pedestrian
walkways and bicycle transportation facilities)
that will function as an intermodal State trans-
portation system and an integral part of the
intermodal transportation system of the United
States.

““(4) PROCESS OF DEVELOPMENT.—The process
for developing the plans and programs shall
provide for consideration of all modes of trans-
portation and shall be continuing, cooperative,
and comprehensive to the degree appropriate,
based on the complexity of the transportation
problems to be addressed.

““(b) ScoPE OF PLANNING PROCESs.—Each
State shall carry out a transportation planning
process that shall consider the following:

““(1) Supporting the economic vitality of the
United States, the States, and metropolitan
areas, especially by enabling global competitive-
ness, productivity, and efficiency.

““(2) Increasing the safety and security of the
transportation system for motorized and non-
motorized users.

““(3) Increasing the accessibility and mobility
options available to people and for freight.

““(4) Protecting and enhancing the environ-
ment, promoting energy conservation, and im-
proving quality of life through land use plan-
ning.

“(5) Enhancing the integration and
connectivity of the transportation system, across
and between modes throughout the State, for
people and freight.

““(6) Promoting efficient system management
and operation.

“(7) Emphasizing the preservation of the ex-
isting transportation system.

““(c) COORDINATION WITH METROPOLITAN
PLANNING; STATE IMPLEMENTATION PLAN.—IN
carrying out planning under this section, a
State shall—

““(1) coordinate the planning with the trans-
portation planning activities carried out under
section 134 for metropolitan areas of the State;
and

““(2) carry out the responsibilities of the State
for the development of the transportation por-
tion of the State air quality implementation
plan to the extent required by the Clean Air Act
(42 U.S.C. 7401 et seq.).

“‘(d) ADDITIONAL REQUIREMENTS.—In carrying
out planning under this section, each State
shall, at a minimum, consider—

“(1) with respect to nonmetropolitan areas,
the concerns of local elected officials represent-
ing units of general purpose local government;

““(2) the concerns of Indian tribal governments
and Federal land management agencies that
have jurisdiction over land within the bound-
aries of the State; and

““(3) coordination of transportation plans,
programs, and planning activities with related
planning activities being carried out outside of
metropolitan planning areas.

““(e) LONG-RANGE TRANSPORTATION PLAN.—

‘(1) DEVELOPMENT.—Each State shall develop
a long-range transportation plan, with a mini-
mum 20-year forecast period, for all areas of the
State, that provides for the development and im-
plementation of the intermodal transportation
system of the State.
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““(2) CONSULTATION WITH GOVERNMENTS.—

“(A) METROPOLITAN AREAS.—With respect to
each metropolitan area in the State, the plan
shall be developed in cooperation with the met-
ropolitan planning organization designated for
the metropolitan area under section 134 of this
title and section 5305 of title 49.

““(B) NONMETROPOLITAN AREAS.—With respect
to each nonmetropolitan area, the plan shall be
developed in consultation with local elected offi-
cials representing units of general purpose local
government.

“(C) INDIAN TRIBAL AREAS.—With respect to
each area of the State under the jurisdiction of
an Indian tribal government, the plan shall be
developed in consultation with the tribal gov-
ernment and the Secretary of the Interior.

““(3) PARTICIPATION BY INTERESTED PARTIES.—
In developing the plan, the State shall—

““(A) provide citizens, affected public agencies,
representatives of transportation agency em-
ployees, other affected employee representatives,
freight shippers, private providers of transpor-
tation, and other interested parties with a rea-
sonable opportunity to comment on the proposed
plan; and

“(B) identify transportation strategies nec-
essary to efficiently serve the mobility needs of
people.

“(f) STATE TRANSPORTATION
PROGRAM.—

““(1) DEVELOPMENT.—

““(A) IN GENERAL.—The State shall develop a
transportation improvement program for all
areas of the State.

*“(B) CONSULTATION WITH GOVERNMENTS.—

“(i) METROPOLITAN AREAS.—With respect to
each metropolitan area in the State, the pro-
gram shall be developed in cooperation with the
metropolitan planning organization designated
for the metropolitan area under section 134 of
this title and section 5305 of title 49.

““(ii) NONMETROPOLITAN AREAS.—

“(1) IN GENERAL.—With respect to each non-
metropolitan area in the State, the program
shall be developed in cooperation with the State,
elected officials of affected local governments,
and elected officials of subdivisions of affected
local governments that have jurisdiction over
transportation planning, through a process de-
veloped by the State that ensures participation
by the elected officials.

“(I1) ReVIEwW.—Not less than once every 2
years, the Secretary shall review the planning
process through which the program was devel-
oped under subclause (I).

“(111) APPROVAL.—The Secretary shall ap-
prove the planning process if the Secretary finds
that the planning process is consistent with this
section and section 134.

“‘(iii) INDIAN TRIBAL AREAS.—With respect to
each area of the State under the jurisdiction of
an Indian tribal government, the program shall
be developed in consultation with the tribal gov-
ernment and the Secretary of the Interior.

““(C) PARTICIPATION BY INTERESTED PARTIES.—
In developing the program, the Governor shall
provide citizens, affected public agencies, rep-
resentatives of transportation agency employees,
other affected employee representatives, freight
shippers, private providers of transportation,
and other interested parties with a reasonable
opportunity to comment on the proposed pro-
gram.

““(2) INCLUDED PROJECTS.—

“(A) IN GENERAL.—A transportation improve-
ment program developed under this subsection
for a State shall include federally supported
surface transportation expenditures within the
boundaries of the State.

““(B) CHAPTER 2 PROJECTS.—

““(i) REGIONALLY SIGNIFICANT PROJECTS.—Re-
gionally significant projects proposed for fund-
ing under chapter 2 shall be identified individ-
ually.

““(ii) OTHER PROJECTS.—Projects proposed for
funding under chapter 2 that are not deter-
mined to be regionally significant shall be
grouped in 1 line item or identified individually.
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““(C) CONSISTENCY WITH LONG-RANGE TRANS-
PORTATION PLAN.—Each project shall—

‘(i) be consistent with the long-range trans-
portation plan developed under this section for
the State;

‘“(ii) be identical to the project as described in
an approved metropolitan transportation im-
provement program; and

““(iii) be in conformance with the applicable
State air quality implementation plan developed
under the Clean Air Act (42 U.S.C. 7401 et seq.),
if the project is carried out in an area des-
ignated as nonattainment for ozone or carbon
monoxide under that Act.

‘(D) REQUIREMENT OF ANTICIPATED FULL
FUNDING.—

“(i) IN GENERAL.—The program shall include
a project, or an identified phase of a project,
only if full funding can reasonably be antici-
pated to be available for the project within the
time period contemplated for completion of the
project.

“(ii) LimiTATION.—Clause (i) does not require
the indication of project-specific funding
sources.

“(E) PRIORITIES.—The program shall reflect
the priorities for programming and expenditures
of funds, including transportation enhance-
ments, required by this title.

‘() PROJECT SELECTION FOR AREAS OF LESS
THAN 50,000 POPULATION.—

“(A) IN GENERAL.—Projects carried out in
areas with populations of less than 50,000 indi-
viduals (excluding projects carried out on the
National Highway System) shall be selected,
from the approved statewide transportation im-
provement program, by the State in cooperation
with the affected local officials.

““(B) NATIONAL HIGHWAY SYSTEM PROJECTS.—
Projects carried out in areas described in sub-
paragraph (A) on the National Highway System
shall be selected, from the approved statewide
transportation improvement program, by the
State in consultation with the affected local of-
ficials.

‘“(4) BIENNIAL REVIEW AND APPROVAL.—A
transportation improvement program developed
under this subsection shall be reviewed and, on
a finding that the planning process through
which the program was developed is consistent
with this section and section 134, approved not
less frequently than biennially by the Secretary.

““(5) MODIFICATIONS TO PROJECT PRIORITY.—
Notwithstanding any other provision of law, ac-
tion by the Secretary shall not be required to
advance a project included in the approved
statewide transportation improvement program
in place of another project of higher priority in
the program.

““(g) FUNDING.—Funds set aside under section
505 of this title and section 5313(b) of title 49
shall be available to carry out this section.

““(h) CONTINUATION OF CURRENT REVIEW
PRACTICE.—Since plans and programs described
in this section or section 134 are subject to a rea-
sonable opportunity for public comment, since
individual projects included in the plans and
programs are subject to review under the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), and since decisions by the
Secretary concerning plans and programs de-
scribed in this section have not been reviewed
under that Act as of January 1, 1997, any deci-
sion by the Secretary concerning a plan or pro-
gram described in this section or section 134
shall not be considered to be a Federal action
subject to review under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.).””.

(b) REDUNDANT METROPOLITAN TRANSPOR-
TATION PLANNING REQUIREMENTS.—

(1) FINDING.—Congress finds that certain
major investment study requirements under sec-
tion 450.318 of title 23, Code of Federal Regula-
tions, are redundant to the planning and
project development processes required under
other provisions in titles 23 and 49, United
States Code.

March 16, 1998

(2) STREAMLINING.—

(A) IN GENERAL.—The Secretary shall stream-
line the Federal transportation planning and
NEPA decision process requirements for all
transportation improvements supported with
Federal surface transportation funds or requir-
ing Federal approvals, with the objective of re-
ducing the number of documents required and
better integrating required analyses and find-
ings wherever possible.

(B) REQUIREMENTS.—The Secretary shall
amend regulations as appropriate and develop
procedures to—

(i) eliminate, within six months of the date of
enactment of this section, the major investment
study under section 450.318 of title 23, Code of
Federal Regulations, as a stand-alone require-
ment independent of other transportation plan-
ning requirements, and integrate those compo-
nents of the major investment study procedure
which are not duplicated elsewhere with other
transportation planning requirements, provided
that in integrating such requirements, the Sec-
retary shall not apply such requirements to any
project which previously would not have been
subject to section 450.318 of title 23, Code of Fed-
eral Regulations;

(ii) eliminate stand-alone report requirements
wherever possible;

(iii) prevent duplication by drawing on the
products of the planning process in the comple-
tion of all environmental and other project de-
velopment analyses;

(iv) reduce project development time by
achieving to the maximum extent practicable a
single public interest decision process for Fed-
eral environmental analyses and clearances;
and

(v) expedite and support all phases of deci-
sionmaking by encouraging and facilitating the
early involvement of metropolitan planning or-
ganizations, State departments of transpor-
tation, transit operators, and Federal and State
environmental resource and permit agencies
throughout the decisionmaking process.

(3) SAVINGS CcLAUSE.—Nothing in this sub-
section shall affect the responsibility of the Sec-
retary to conform review requirements for tran-
sit projects under the National Environmental
Policy Act of 1969 to comparable requirements
under such Act applicable to highway projects.
SEC. 1603. ADVANCED TRAVEL FORECASTING

PROCEDURES PROGRAM.

(a) ESTABLISHMENT.—The Secretary shall es-
tablish an advanced travel forecasting proce-
dures program—

(1) to provide for completion of the advanced
transportation model developed under the
Transportation Analysis Simulation System (re-
ferred to in this section as ““TRANSIMS”’); and

(2) to provide support for early deployment of
the advanced transportation modeling computer
software and graphics package developed under
TRANSIMS and the program established under
this section to States, local governments, and
metropolitan planning organizations with re-
sponsibility for travel modeling.

(b) ELIGIBLE ACTIVITIES.—The Secretary shall
use funds made available under this section to—

(1) provide funding for completion of core de-
velopment of the advanced transportation
model;

(2) develop user-friendly advanced transpor-
tation modeling computer software and graphics
packages;

(3) provide training and technical assistance
with respect to the implementation and applica-
tion of the advanced transportation model to
States, local governments, and metropolitan
planning organizations with responsibility for
travel modeling; and

(4) allocate funds to not more than 12 entities
described in paragraph (3), representing a diver-
sity of populations and geographic regions, for
a pilot program to enable transportation man-
agement areas designated under section 134(i) of
title 23, United States Code, to convert from the
use of travel forecasting procedures in use by
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the areas as of the date of enactment of this Act
to the use of the advanced transportation model.

() AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(1) IN GENERAL.—There shall be available from
the Highway Trust Fund (other than the Mass
Transit Account) to carry out this section
$4,000,000 for fiscal year 1998, $3,000,000 for fis-
cal year 1999, $6,500,000 for fiscal year 2000,
$5,000,000 for fiscal year 2001, $4,000,000 for fis-
cal year 2002, and $2,500,000 for fiscal year 2003.

(2) ALLOCATION OF FUNDS.—

(A) FISCAL YEARS 1998 AND 1999.—For each of
fiscal years 1998 and 1999, 100 percent of the
funds made available under paragraph (1) shall
be allocated to activities in described in para-
graphs (1), (2), and (3) of subsection (b).

(B) FISCAL YEARS 2000 THROUGH 2003.—For each
of fiscal years 2000 through 2003, not more than
50 percent of the funds made available under
paragraph (1) may be allocated to activities de-
scribed in subsection (b)(4).

(3) CONTRACT AUTHORITY.—Funds authorized
under this subsection shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code, except that the Federal share of the
cost of—

(A) any activity described in paragraph (1),
(2), or (3) of subsection (b) shall not exceed 100
percent; and

(B) any activity described in subsection (b)(4)
shall not exceed 80 percent.

SEC. 1604. TRANSPORTATION AND COMMUNITY
AND SYSTEM PRESERVATION PILOT
PROGRAM.

(a) ESTABLISHMENT.—IN cooperation with ap-
propriate State, regional, and local govern-
ments, the Secretary shall establish a com-
prehensive initiative to investigate and address
the relationships between transportation and
community and system preservation.

(b) RESEARCH.—

(1) IN GENERAL.—IN cooperation with appro-
priate Federal agencies, State, regional, and
local governments, and other entities eligible for
assistance under subsection (d), the Secretary
shall carry out a comprehensive research pro-
gram to investigate the relationships between
transportation, community preservation, and
the environment.

(2) REQUIRED ELEMENTS.—The program shall
provide for monitoring and analysis of projects
carried out with funds made available to carry
out subsections (c) and (d).

(c) PLANNING.—

(1) IN GENERAL.—The Secretary shall allocate
funds made available to carry out this sub-
section to States, metropolitan planning organi-
zations, and local governments to plan, develop,
and implement strategies to integrate transpor-
tation and community and system preservation
plans and practices.

(2) PurPOSES.—The purposes of the alloca-
tions shall be—

(A) to improve the efficiency of the transpor-
tation system;

(B) to reduce the impacts of transportation on
the environment;

(C) to reduce the need for costly future invest-
ments in public infrastructure; and

(D) to provide efficient access to jobs, services,
and centers of trade.

(3) CRITERIA.—In allocating funds made avail-
able to carry out this subsection, the Secretary
shall give priority to applicants that—

(A) propose projects for funding that address
the purposes described in paragraph (2);

(B) demonstrate a commitment to public in-
volvement, including involvement of nontradi-
tional partners in the project team; and

(C) demonstrate a commitment of non-Federal
resources to the proposed projects.

(d) ALLOCATION OF FUNDS FOR IMPLEMENTA-
TION.—

(1) IN GENERAL.—The Secretary shall allocate
funds made available to carry out this sub-
section to States, metropolitan planning organi-
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zations, and local governments to carry out
projects to address transportation efficiency and
community and system preservation.

(2) CRITERIA.—In allocating funds made avail-
able to carry out this subsection, the Secretary
shall give priority to applicants that—

(A) have instituted preservation or develop-
ment plans and programs that—

(i) meet the requirements of title 23 and chap-
ter 53 of title 49, United States Code; and

(ii) are—

(1) coordinated with adopted preservation or
development plans; or

(I1) intended to promote cost-effective and
strategic investments in transportation infra-
structure that minimize adverse impacts on the
environment;

(B) have instituted other policies to integrate
transportation and community and system pres-
ervation practices, such as—

(i) spending policies that direct funds to high-
growth areas;

(ii) urban growth boundaries to guide metro-
politan expansion;

(iii) ‘‘green corridors’’ programs that provide
access to major highway corridors for areas tar-
geted for efficient and compact development; or

(iv) other similar programs or policies as deter-
mined by the Secretary;

(C) have preservation or development policies
that include a mechanism for reducing potential
impacts of transportation activities on the envi-
ronment; and

(D) propose projects for funding that address
the purposes described in subsection (c)(2).

(3) EQUITABLE DISTRIBUTION.—In allocating
funds to carry out this subsection, the Secretary
shall ensure the equitable distribution of funds
to a diversity of populations and geographic re-
gions.

(4) USE OF ALLOCATED FUNDS.—

(A) IN GENERAL.—AN allocation of funds made
available to carry out this subsection shall be
used by the recipient to implement the projects
proposed in the application to the Secretary.

(B) TYPES OF PROJECTS.—The allocation of
funds shall be available for obligation for—

(i) any project eligible for funding under title
23 or chapter 53 of title 49, United States Code;
or

(ii) any other activity relating to transpor-
tation and community and system preservation
that the Secretary determines to be appropriate,
including corridor preservation activities that
are necessary to implement—

(1) transit-oriented development plans;

() traffic calming measures; or

(I11) other coordinated transportation and
community and system preservation practices.

(e) AUTHORIZATION OF CONTRACT AUTHOR-
ITY.—

(1) IN GENERAL.—There shall be available from
the Highway Trust Fund (other than the Mass
Transit Account) to carry out this section
$20,000,000 for each of fiscal years 1998 through
2003.

(2) CONTRACT AUTHORITY.—Funds authorized
under this subsection shall be available for obli-
gation in the same manner as if the funds were
apportioned under chapter 1 of title 23, United
States Code.

Subtitle G—Technical Corrections
SEC. 1701. FEDERAL-AID SYSTEMS.

(@) IN GENERAL.—Section 103 of title 23,
United States Code, is amended to read as fol-
lows:

“§103. Federal-aid systems

“(@) IN GENERAL.—For the purposes of this
title, the Federal-aid systems are the Interstate
System and the National Highway System.

““(b) NATIONAL HIGHWAY SYSTEM.—

‘“(1) DescRIPTION.—The National Highway
System consists of an interconnected system of
major routes and connectors that—

““(A) serve major population centers, inter-
national border crossings, ports, airports, public
transportation facilities, and other intermodal
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transportation facilities and other major travel
destinations;

““(B) meet national defense requirements; and

““(C) serve interstate and interregional travel.

““(2) CoMPONENTS.—The National Highway
System consists of the following:

“(A) The Interstate System described in sub-
section (c).

““(B) Other urban and rural principal arterial
routes.

““(C) Other connector highways (including toll
facilities) that provide motor vehicle access be-
tween arterial routes on the National Highway
System and a major intermodal transportation
facility.

“(D) A strategic highway network consisting
of a network of highways that are important to
the United States strategic defense policy and
that provide defense access, continuity, and
emergency capabilities for the movement of per-
sonnel, materials, and equipment in both peace-
time and wartime. The highways may be high-
ways on or off the Interstate System and shall
be designated by the Secretary in consultation
with appropriate Federal agencies and the
States.

“(E) Major strategic highway network con-
nectors consisting of highways that provide
motor vehicle access between major military in-
stallations and highways that are part of the
strategic highway network. The highways shall
be designated by the Secretary in consultation
with appropriate Federal agencies and the
States.

“(3) MAXIMUM MILEAGE.—The mileage of
highways on the National Highway System
shall not exceed 178,250 miles.

“(4) MODIFICATIONS TO NHS.—

““(A) IN GENERAL.—The Secretary may make
any modification, including any modification
consisting of a connector to a major intermodal
terminal, to the National Highway System that
is proposed by a State or that is proposed by a
State and revised by the Secretary if the Sec-
retary determines that the modification—

“‘(i) meets the criteria established for the Na-
tional Highway System under this title; and

“(ii) enhances the national transportation
characteristics of the National Highway System.

““(B) COOPERATION.—

““(i) IN GENERAL.—InN proposing a modification
under this paragraph, a State shall cooperate
with local and regional officials.

“(ii) URBANIZED AREAS.—In an urbanized
area, the local officials shall act through the
metropolitan planning organization designated
for the area under section 134.

““(c) INTERSTATE SYSTEM.—

‘(1) DESCRIPTION.—

“(A) IN GENERAL.—The Dwight D. Eisenhower
National System of Interstate and Defense High-
ways within the United States (including the
District of Columbia and Puerto Rico), consists
of highways—

(i) designed—

“(1) in accordance with the standards of sec-
tion 109(b); or

“(I1) in the case of highways in Alaska and
Puerto Rico, in accordance with such geometric
and construction standards as are adequate for
current and probable future traffic demands
and the needs of the locality of the highway;
and

““(ii) located so as—

“(1) to connect by routes, as direct as prac-
ticable, the principal metropolitan areas, cities,
and industrial centers;

““(11) to serve the national defense; and

“(11) to the maximum extent practicable, to
connect at suitable border points with routes of
continental importance in Canada and Mexico.

““(B) SELECTION OF ROUTES.—To0 the maximum
extent practicable, each route of the Interstate
System shall be selected by joint action of the
State transportation departments of the State in
which the route is located and the adjoining
States, in cooperation with local and regional
officials, and subject to the approval of the Sec-
retary.
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“(2) MAXIMUM MILEAGE.—The mileage of
highways on the Interstate System shall not ex-
ceed 43,000 miles, exclusive of designations
under paragraph (4).

““(3) MODIFICATIONS.—The Secretary may ap-
prove or require modifications to the Interstate
System in a manner consistent with the policies
and procedures established under this sub-
section.

““(4) INTERSTATE SYSTEM DESIGNATIONS.—

““(A) ADDITIONS.—If the Secretary determines
that a highway on the National Highway Sys-
tem meets all standards of a highway on the
Interstate System and that the highway is a log-
ical addition or connection to the Interstate Sys-
tem, the Secretary may, upon the affirmative
recommendation of the State or States in which
the highway is located, designate the highway
as a route on the Interstate System.

‘“(B) DESIGNATIONS AS FUTURE
SYSTEM ROUTES.—

““(i) IN GENERAL.—If the Secretary determines
that a highway on the National Highway Sys-
tem would be a logical addition or connection to
the Interstate System and would qualify for des-
ignation as a route on the Interstate System
under subparagraph (A), the Secretary may,
upon the affirmative recommendation of the
State or States in which the highway is located,
designate the highway as a future Interstate
System route.

““(ii) WRITTEN AGREEMENT OF STATES.—A des-
ignation under clause (i) shall be made only
upon the written agreement of the State or
States described in that clause that the highway
will be constructed to meet all standards of a
highway on the Interstate System by the date
that is 12 years after the date of the agreement.

““(iii) REMOVAL OF DESIGNATION.—

“(I) IN GENERAL.—If the State or States de-
scribed in clause (i) have not substantially com-
pleted the construction of a highway designated
under this subparagraph within the time pro-
vided for in the agreement between the Sec-
retary and the State or States under clause (ii),
the Secretary shall remove the designation of
the highway as a future Interstate System
route.

“(I1) EFFECT OF REMOVAL.—Removal of the
designation of a highway under subclause (1)
shall not preclude the Secretary from designat-
ing the highway as a route on the Interstate
System under subparagraph (A) or under any
other provision of law providing for addition to
the Interstate System.

““(iv) PROHIBITION ON REFERRAL AS INTER-
STATE SYSTEM ROUTE.—No law, rule, regulation,
map, document, or other record of the United
States, or of any State or political subdivision of
a State, shall refer to any highway designated
as a future Interstate System route under this
subparagraph, nor shall any such highway be
signed or marked, as a highway on the Inter-
state System until such time as the highway is
constructed to the geometric and construction
standards for the Interstate System and has
been designated as a route on the Interstate
System.

““(C) FINANCIAL RESPONSIBILITY.—

“(i) IN GENERAL.—Except as provided in
clause (ii), the designation of a highway under
this paragraph shall create no additional Fed-
eral financial responsibility with respect to the
highway.

““(ii) CERTAIN HIGHWAYS.—Subject to section
119(b)(1)(B), a State may use funds available to
the State under section 104(b)(1) for the resur-
facing, restoration, rehabilitation, and recon-
struction of a highway—

“(1) designated before March 9, 1984, as a
route on the Interstate System under subpara-
graph (A) or as a future Interstate System route
under subparagraph (B); or

“(11) designated under subparagraph (A) and
located in Alaska or Puerto Rico.

““(d) TRANSFER OF INTERSTATE CONSTRUCTION
FUNDS.—

““(1) INTERSTATE CONSTRUCTION FUNDS NOT IN
SURPLUS.—

INTERSTATE
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“(A) IN GENERAL.—Upon application by a
State and approval by the Secretary, the Sec-
retary may transfer to the apportionment of the
State under section 104(b)(1) any amount of
funds apportioned to the State under section
104(b)(5)(A) (as in effect on the day before the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998), if the
amount does not exceed the Federal share of the
costs of construction of segments of the Inter-
state System in the State included in the most
recent Interstate System cost estimate.

““(B) EFFECT OF TRANSFER.—Upon transfer of
an amount under subparagraph (A), the con-
struction on which the amount is based, as in-
cluded in the most recent Interstate System cost
estimate, shall be ineligible for funding under
section 104(b)(5)(A) (as in effect on the day be-
fore the date of enactment of the Intermodal
Surface Transportation Efficiency Act of 1998)
or 104(k).

““(2) SURPLUS INTERSTATE CONSTRUCTION
FUNDS.—Upon application by a State and ap-
proval by the Secretary, the Secretary may
transfer to the apportionment of the State under
section 104(b)(1) any amount of surplus funds
apportioned to the State under section
104(b)(5)(A) (as in effect on the day before the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998), if the
State has fully financed all work eligible under
the most recent Interstate System cost estimate.

““(3) APPLICABILITY OF CERTAIN LAWS.—Funds
transferred under this subsection shall be sub-
ject to the laws (including regulations, policies,
and procedures) relating to the apportionment
to which the funds are transferred.

‘“(e) UNOBLIGATED BALANCES OF INTERSTATE
SUBSTITUTE FUNDS.—Unobligated balances of
funds apportioned to a State under section
103(e)(4)(H) (as in effect on the day before the
date of enactment of the Intermodal Surface
Transportation Efficiency Act of 1998) shall be
available for obligation by the State under the
law (including regulations, policies, and proce-
dures) relating to the obligation and expendi-
ture of the funds in effect on that date.”.

(b) CONFORMING AMENDMENTS.—

(1)(A) Section 101(a) of title 23, United States
Code, is amended in the undesignated para-
graph defining “‘Interstate System’ by striking
‘“‘subsection (e) of section 103 of this title’” and
inserting “‘section 103(c)’".

(B) Section 104(f)(1) of title 23, United States
Code, is amended by striking ‘‘, except that”
and all that follows through ““programs’’.

(C) Section 115(a) of title 23, United States
Code, is amended—

(i) in the subsection heading,
““SUBSTITUTE,”’; and

@A), by

(ii) in paragraph
103(e)(4)(H).™;

(D) Section 118 of title 23, United States Code
(as amended by section 1118(b)), is amended—

(i) by striking subsection (d); and

(if) by redesignating subsections (e), (f), and
(9) (as added by section 1103(d)) as subsections
(c), (d), and (e), respectively.

(E) Section 129(b) of title 23, United States
Code, is amended in the first sentence by strik-
ing ‘“‘which has been”” and all that follows
through ‘““and has not’” and inserting ‘““‘which is
a public road and has not™’.

(2)(A) Section 139 of title 23, United States
Code, is repealed.

(B) The analysis for chapter 1 of title 23,
United States Code, is amended by striking the
item relating to section 139.

(C) Section 119(a) of title 23, United States
Code, is amended in the first sentence—

(i) by striking ‘‘sections 103 and 139(c) of this
title’ and inserting ‘‘section 103(c)(1) and, in
Alaska and Puerto Rico, under section
103(c)(4)(A)”’; and

(i) by striking “‘section 139 (a) and (b) of this
title’” and inserting ‘‘subparagraphs (A) and (B)
of section 103(c)(4)”.

(D) Section 127(f) of title 23, United States
Code, is amended by striking ‘‘section 139(a)”’
and inserting ‘‘section 103(c)(4)(A)"".

by striking

striking
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(E) Section 1105(e)(5) of the Intermodal Sur-
face Transportation Efficiency Act of 1991 (109
Stat. 597) is amended by striking subparagraph
(B) and inserting the following:

“(B) TREATMENT OF SEGMENTS.—Subject to
subparagraph (C), segments designated as parts
of the Interstate System under this paragraph
shall be treated in the same manner as segments
designated under section 103(c)(4)(A) of title 23,
United States Code.”".

SEC. 1702. MISCELLANEOUS TECHNICAL CORREC-
TIONS.

(a) DEFINITIONS AND DECLARATION OF PoOL-
ICY.—

(1) CREATION OF POLICY SECTION.—Section 102
of title 23, United States Code, is amended—

(A) by striking the section heading and insert-
ing the following:

“8§102. Declaration of policy”;

(B) by redesignating subsection (a) as sub-
section (c) and moving that subsection to the
end of section 146; and

(C) by redesignating subsection (b) as sub-
section (f) and moving that subsection to the
end of section 118 (as amended by section
1701(b)(1)(D)(ii)).

(2) TRANSFER OF POLICY PROVISIONS.—Section
101 of title 23, United States Code, is amended—

(A) by striking the section heading and insert-
ing the following:

“§101. Definitions”;

(B) in subsection (a), by striking ““(a)’’;

(C) by striking subsection (b); and

(D) by redesignating subsections (c) through
(e) as subsections (a) through (c), respectively,
and moving those subsections to section 102 (as
amended by paragraph (1)).

(3) CONFORMING AMENDMENTS.—

(A) The analysis for chapter 1 of title 23,
United States Code, is amended by striking the
items relating to sections 101 and 102 and insert-
ing the following:

*“101. Definitions.
*“102. Declaration of policy.”.

(B) Section 47107(j)(1)(B) of title 49, United
States Code, is amended by striking ‘‘section
101(a)”’ and inserting ‘‘section 101"".

(b) ADVANCE CONSTRUCTION.—Section 115 of
title 23, United States Code, is amended—

(1) in subsection (b)—

(A) by striking ‘““PROJECTS’ and all that fol-
lows through “When a State’”” and inserting
““PROJECTS.—When a State’’;

(B) by striking paragraphs (2) and (3); and

(C) by redesignating subparagraphs (A) and
(B) as paragraphs (1) and (2), respectively, and
indenting appropriately;

(2) by striking subsection (c);

(3) in subsection (d), by striking
135(f)”” and inserting “‘section 135’; and

(4) by redesignating subsection (d) as sub-
section (c).

(c) MAINTENANCE.—Section 116 of title 23,
United States Code, is amended—

(1) in subsection (a), by striking the second
sentence;

(2) by striking subsection (b);

(3) in subsection (c)—

(A) in the first sentence, by striking ‘*he’” and
inserting ‘‘the Secretary’’; and

(B) in the second sentence, by striking “‘fur-
ther projects” and inserting “‘further expendi-
ture of Federal-aid highway funds’’; and

(4) by redesignating subsections (c) and (d) as
subsections (b) and (c), respectively.

(d) INTERSTATE MAINTENANCE PROGRAM.—Sec-
tion 119(a) of title 23, United States Code, is
amended in the first sentence by striking ‘“‘the
date of enactment of this sentence’” and insert-
ing ““March 9, 1984,

(e) ADVANCES TO STATES.—Section 124 of title
23, United States Code, is amended—

(1) by striking ““(a)’’; and

(2) by striking subsection (b).

(f) DIVERSION.—

(1) IN GENERAL.—Section 126 of title 23, United
States Code, is repealed.

‘“‘section
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(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
126.

(@) RAILWAY-HIGHWAY CROSSINGS.—Section
130(f) of title 23, United States Code, is amended
by striking ‘““APPORTIONMENT’” and all that fol-
lows through the first sentence and inserting
““FEDERAL SHARE.—"".

(h) SURFACE TRANSPORTATION PROGRAM.—
Section 133(a) of title 23, United States Code, is
amended by striking ‘‘ESTABLISHMENT.—The
Secretary shall establish’ and inserting ““IN
GENERAL.—The Secretary shall carry out’.

(i) CONTROL OF JUNKYARDS.—Section 136 of
title 23, United States Code, is amended by strik-
ing subsection (m) and inserting the following:

““(m) PRIMARY SYSTEM DEFINED.—For pur-
poses of this section, the term ‘primary system’
means the Federal-aid primary system in exist-
ence on June 1, 1991, and any highway which is
not on such system but which is on the National
Highway System.”’.

() FRINGE AND CORRIDOR PARKING FACILI-
TIES.—Section 137(a) of title 23, United States
Code, is amended in the first sentence by strik-
ing “‘on the Federal-aid urban system’ and in-
serting ‘‘on a Federal-aid highway™’.

(k) NONDISCRIMINATION.—Section 140 of title
23, United States Code, is amended—

(1) in subsection (a)—

(A) in the first sentence, by striking ‘‘sub-
section (a) of section 105 of this title,”” and in-
serting ‘‘section 106(a),”’;

(B) by striking ‘‘he’” each place it appears and
inserting ‘‘the Secretary’’;

(C) in the second sentence, by striking ‘“‘He”’
and inserting ‘““The Secretary’’;

(D) in the third sentence, by striking “‘In ap-
proving programs for projects on any of the
Federal-aid systems,”” and inserting ‘‘Before ap-
proving any project under section 106(a),”’; and

(E) in the last sentence, by striking “him”
and inserting ‘‘the Secretary’’;

(2) by striking subsection (b);

(3) in the subsection heading of subsection (d),
by striking ‘““AND CONTRACTING”’; and

(4) by redesignating subsections (c) and (d) as
subsections (b) and (c), respectively.

0} PuBLIC TRANSPORTATION.—Section
142(a)(2) of title 23, United States Code, is
amended by striking ‘‘the the’”” and inserting
“the”.

(m) PRIORITY PRIMARY ROUTES.—

(1) IN GENERAL.—Section 147 of title 23, United
States Code, is repealed.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
147.

(n) DEVELOPMENT OF A NATIONAL SCENIC AND
RECREATIONAL HIGHWAY.—

(1) IN GENERAL.—Section 148 of title 23, United
States Code, is repealed.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
148.

(0) HAZARD ELIMINATION PROGRAM.—Section
152(e) of title 23, United States Code, is amended
by striking ‘‘apportioned to’’ in the first sen-
tence and all that follows through “‘shall be’” in
the second sentence.

(p) ACCESS HIGHWAYS TO PUBLIC RECREATION
AREAS ON CERTAIN LAKES.—

(1) IN GENERAL.—Section 155 of title 23, United
States Code, is repealed.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 23, United States Code, is
amended by striking the item relating to section
155.

SEC. 1703. NONDISCRIMINATION.

(@) IN GENERAL.—Section 324 of title 23,
United States Code, is amended—

(1) by inserting ‘‘(d) PROHIBITION OF Dis-
CRIMINATION ON THE BASIS OF SEX.—’’ before
““No person’’; and
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(2) by moving subsection (d) (as designated by
paragraph (1)) to the end of section 140 (as
amended by section 1702(k)).

(b) CONFORMING AMENDMENTS.—

(1) Section 324 of title 23, United States Code,
is repealed.

(2) The analysis for chapter 3 of title 23,
United States Code, is amended by striking the
item relating to section 324.

SEC. 1704, STATE TRANSPORTATION DEPART-
MENT.

(a) IN GENERAL.—Section 302 of title 23,
United States Code, is amended—

(1) in subsection (a)—

(A) by striking ““(a)’’;

(B) by striking the second sentence; and

(C) by adding at the end the following: ‘“‘Com-
pliance with this section shall have no effect on
the eligibility of costs.”’; and

(2) by striking subsection (b).

(b) CONFORMING AMENDMENTS.—

(1) Title 23, United States Code, is amended—

(A) by striking ‘‘State highway department’
each place it appears and inserting ‘‘State
transportation department’’; and

(B) by striking ‘‘State highway departments’’
each place it appears and inserting ‘‘State
transportation departments’.

(2) The analysis for chapter 3 of title 23,
United States Code, is amended in the item re-
lating to section 302 by striking ‘“highway’’ and
inserting ‘‘transportation”’.

(3) Section 302 of title 23, United States Code,
is amended in the section heading by striking
“highway”” and inserting ‘““transportation’.

(4) Section 410(h)(5) of title 23, United States
Code, is amended in the paragraph heading by
striking “‘HIGHWAY”’ and inserting ‘‘TRANSPOR-
TATION”".

(5) Section 201(b) of the Appalachian Regional
Development Act of 1965 (40 U.S.C. App.) is
amended in the second sentence by striking
‘“State highway department’” and inserting
‘‘State transportation department’.

(6) Section 138(c) of the Surface Transpor-
tation Assistance Act of 1978 (40 U.S.C. App.
note to section 201 of the Appalachian Regional
Development Act of 1965; Public Law 95-599) is
amended in the first sentence by striking ‘“‘State
highway department’” and inserting ‘‘State
transportation department’’.

Subtitle H—Miscellaneous Provisions
SEC. 1801. DESIGNATION OF PORTION OF STATE
ROUTE 17 IN NEW YORK AND PENN-
SYLVANIA AS INTERSTATE ROUTE 86.

(a) IN GENERAL.—Subject to subsection (b)(2),
notwithstanding section 103(c), the portion of
State Route 17 located between the junction of
State Route 17 and Interstate Route 87 in Har-
riman, New York, and the junction of State
Route 17 and Interstate Route 90 near Erie,
Pennsylvania, is designated as Interstate Route
86.

(b) SUBSTANDARD FEATURES.—

(1) UPGRADING.—Each segment of State Route
17 described in subsection (a) that does not sub-
stantially meet the Interstate System design
standards under section 109(b) of title 23, United
States Code, in effect on the date of enactment
of this Act shall be upgraded in accordance with
plans and schedules developed by the applicable
State.

(2) DESIGNATION.—Each segment of State
Route 17 that on the date of enactment of this
Act is not at least 4 lanes wide, separated by a
median, access-controlled, and grade-separated
shall—

(A) be designated as a future Interstate Sys-
tem route; and

(B) become part of Interstate Route 86 at such
time as the Secretary determines that the seg-
ment substantially meets the Interstate System
design standards described in paragraph (1).

(c) TREATMENT OF ROUTE.—

(1) MILEAGE LIMITATION.—The mileage of
Interstate Route 86 designated under subsection
(a) shall not be charged against the limitation
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established by section 103(c)(2) of title 23, United
States Code.

(2) FEDERAL FINANCIAL RESPONSIBILITY.—

(A) IN GENERAL.—Subject to subparagraph
(B), the designation of Interstate Route 86
under subsection (a) shall not create increased
Federal financial responsibility with respect to
the designated Route.

(B) USE OF CERTAIN FUNDS.—A State may use
funds available to the State under paragraphs
(1) and (3) of section 104(b) of title 23, United
States Code, to eliminate substandard features
of, and to resurface, restore, rehabilitate, or re-
construct, any portion of the designated Route.
SEC. 1802. IDENTIFICATION OF HIGH PRIORITY

CORRIDOR ROUTES IN LOUISIANA.

Section 1105 of the Intermodal Surface Trans-
portation Efficiency Act of 1991 (105 Stat. 2031)
is amended—

(1) in subsection (c)(1)—

(A) by striking ‘“‘Corridor from Kansas’ and
inserting the following: ““Corridor—

“(A) from Kansas’’;

(B) in subparagraph (A) (as so designated), by
striking the period at the end and inserting **;
and’’; and

(C) by adding at the end the following:

““(B) from Shreveport, Louisiana, along Inter-
state Route 49 to Lafayette, Louisiana, and
along United States Route 90 to the junction
with Interstate Route 10 in New Orleans, Louisi-
ana.”’; and

(2) in subsection (e)(5)(A), by inserting “‘in
subsection (c)(1)(B),”” after “‘routes referred to’".
SEC. 1803. SENSE OF SENATE CONCERNING THE

OPERATION OF LONGER COMBINA-
TION VEHICLES.

(a) FINDINGS.—Congress finds that—

(1) section 127(d) of title 23, United States
Code, contains a prohibition that took effect on
June 1, 1991, concerning the operation of certain
longer combination vehicles, including certain
double-trailer and triple-trailer trucks;

(2) reports on the results of recent studies con-
ducted by the Federal Government describe,
with respect to longer combination vehicles—

(A) problems with the adequacy of rearward
amplification braking;

(B) the difficulty in making lane changes; and

(C) speed differentials that occur while climb-
ing or accelerating; and

(3) surveys of individuals in the United States
demonstrate that an overwhelming majority of
residents of the United States oppose the ex-
panded use of longer combination vehicles.

(b) LONGER COMBINATION VEHICLE DEFINED.—
In this section, the term ‘‘longer combination ve-
hicle’” has the meaning given that term in sec-
tion 127(d)(4) of title 23, United States Code.

(c) SENSE OF THE SENATE.—It is the sense of
the Senate that the prohibitions and restrictions
under section 127(d) of title 23, United States
Code, as in effect on the date of enactment of
this Act, should not be amended so as to result
in any less restrictive prohibition or restriction.
SEC. 1804. INTERNATIONAL BRIDGE, SAULT STE.

MARIE, MICHIGAN.

The International Bridge Authority, or its
successor organization, shall be permitted to
continue collecting tolls for maintenance of, op-
eration of, capital improvements to, and future
expansions to the International Bridge, Sault
Ste. Marie, Michigan, and its approaches, plaza
areas, and associated structures.

SEC. 1805. AMENDMENT TO NATIONAL TRAILS
SYSTEM ACT.

Section 8(d) of the National Trails System Act
(43 U.S.C. 1247(d)) is amended—

(1) by striking ““The”” and inserting in lieu
thereof ‘(1) The”’;

(2) by adding at the end thereof the following
new paragraphs:

““(2) Consistent with the terms and conditions
imposed under paragraph (1), the Surface
Transportation Board shall approve a proposal
for interim trail use of a railroad right-of-way
unless—
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“(A) at least half of the units of local govern-
ment located within the rail corridor for which
the interim trail use is proposed pass a resolu-
tion opposing the proposed trail use; and

““(B) the resolution is transmitted to the Sur-
face Transportation Board within the applicable
time requirements for rail line abandonment
proceedings.

““(3) The limitation in paragraph (2) shall not
apply if a State has assumed responsibility for
the management of such right-of-way.””.

SEC. 1806. AMENDMENTS TO TITLE 23.

(a) Section 144 of title 23, United States Code,
is amended—

(1) in each of subsections (d) and (g)(3) by in-
serting after ‘“magnesium acetate” the follow-
ing: “‘or agriculturally derived, environmentally
acceptable, minimally corrosive anti-icing and
de-icing compositions’’; and

(2) in subsection (d) by inserting ‘“‘or such
anti-icing or de-icing composition’’ after ‘“‘such
acetate”.

(b) Section 133(b)(1) of title 23, United States
Code, is amended by inserting after ‘“magnesium
acetate”” the following: ‘“‘or agriculturally de-
rived, environmentally acceptable, minimally
corrosive anti-icing and de-icing compositions’’.
SEC. 1807. LIMITATIONS.

(a) PROHIBITION ON LOBBYING ACTIVITIES.—
No funds authorized in this title shall be avail-
able for any activity to build support for or
against, or to influence the formulation, or
adoption of State or local legislation, unless
such activity is consistent with previously-exist-
ing Federal mandates or incentive programs.

(b) TESTIFYING.—Nothing in this section shall
prohibit officers or employees of the United
States or its departments or agencies from testi-
fying before any State or local legislative body
upon the invitation of such legislative body.
SEC. 1808. ADDITIONAL QUALIFIED EXPENSES

AVAILABLE TO NONAMTRAK STATES.

(a) IN GENERAL.—Section 977(e)(1)(B) of the
Taxpayer Relief Act of 1997 (defining qualified
expenses) is amended—

(1) by striking ““and’” at the end of clause (iii)
and all that follows through “‘clauses (i) and
(iv).””, and

(2) by adding after clause (iii) the following:

“(iv) capital expenditures related to State-
owned rail operations in the State,

“(v) any project that is eligible to receive
funding under section 5309, 5310, or 5311 of title
49, United States Code,

“(vi) any project that is eligible to receive
funding under section 130 or 152 of title 23,
United States Code,

“(vii) the wupgrading and maintenance of
intercity primary and rural air service facilities,
and the purchase of intercity air service be-
tween primary and rural airports and regional
hubs,

“(viii) the provision of passenger ferryboat
service within the State, and

““(ix) the payment of interest and principal on
obligations incurred for such acquisition, up-
grading, maintenance, purchase, expenditures,
provision, and projects.”

(b) EFFECTIVE DATE.—The amendments made
by this section shall take effect as if included in
the enactment of section 977 of the Taxpayer
Relief Act of 1997.

SEC. 1809. CONTINUANCE OF COMMERCIAL OPER-
ATIONS AT CERTAIN SERVICE PLA-
ZAS IN THE STATE OF MARYLAND.

(a) WAIVER.—Notwithstanding section 111 of
title 23, United States Code, and the agreements
described in subsection (b), at the request of the
Maryland Transportation Authority, the Sec-
retary shall allow the continuance of commer-
cial operations at the service plazas on the John
F. Kennedy Memorial Highway on Interstate
Route 95.

(b) AGREEMENTS.—The agreements referred to
in subsection (a) are agreements between the
Department of Transportation of the State of
Maryland and the Federal Highway Adminis-
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tration concerning the highway described in

subsection (a).

SEC. 1810. PENNSYLVANIA STATION REDEVELOP-
MENT CORPORATION BOARD OF DI-
RECTORS.

Section 1069(gg) of the Intermodal Surface
Transportation Efficiency Act of 1991 (105 Stat.
2011) is amended by adding at the end the fol-
lowing: ““(3) In furtherance of the redevelop-
ment of the James A. Farley Post Office Build-
ing in the city of New York, New York, into an
intermodal transportation facility and commer-
cial center, the Secretary of Transportation, the
Federal Railroad Administrator, and their des-
ignees are authorized to serve as ex officio mem-
bers of the Board of Directors of the Pennsyl-
vania Station Redevelopment Corporation.

SEC. 1811. UNION STATION REDEVELOPMENT
CORPORATION BOARD OF DIREC-
TORS.

Subchapter |1 of chapter 18 of title 40 of the
United States Code is amended by adding a new
section at the end thereof as follows:

“§820. Union Station Redevelopment Corpora-
tion

“To further the rehabilitation, redevelopment
and operation of the Union Station complex, the
Secretary of Transportation, the Federal Rail-
road Administrator, and their designees are au-
thorized to serve as ex officio members of the
Board of Directors of the Union Station Rede-
velopment Corporation.”.

SEC. 1812. ADDITIONS TO APPALACHIAN REGION.

Section 403 of the Appalachian Regional De-
velopment Act of 1965 (40 U.S.C. App.) is amend-
ed—

(1) in the undesignated paragraph relating to
Alabama, by inserting ‘“‘Hale,” after ‘“‘Frank-
lin,”’”;

(2) in the undesignated paragraph relating to
Georgia—

(A) by inserting ‘“‘Elbert,”” after ‘‘Douglas,’’;
and

(B) by inserting ‘‘Hart,”” after ‘“‘Haralson,’’;

(3) in the undesignated paragraph relating to
Mississippi, by striking ““and Winston’” and in-
serting ‘“Winston, and Yalobusha’’; and

(4) in the undesignated paragraph relating to
Virginia—

(A) by inserting ‘“Montgomery,”” after “‘Lee,””;
and

(B) by inserting
laski,”.
SEC. 1813.

““Rockbridge,”” after ‘‘Pu-

SOUTHWEST BORDER TRANSPOR-
TATION INFRASTRUCTURE ASSESS-
MENT.

(a) IN GENERAL.—The Secretary shall conduct
a comprehensive assessment of the state of the
transportation infrastructure on the southwest
border between the United States and Mexico
(referred to in this section as the ‘‘border’’).

(b) CONSULTATION.—INn carrying out sub-
section (a), the Secretary shall consult with—

(1) the Secretary of State;

(2) the Attorney General;

(3) the Secretary of the Treasury;

(4) the Commandant of the Coast Guard;

(5) the Administrator of General Services;

(6) the American Commissioner on the Inter-
national Boundary Commission, United States
and Mexico;

(7) State agencies responsible for transpor-
tation and law enforcement in border States;
and

(8) municipal governments and transportation
authorities in sister cities in the border area.

(c) REQUIREMENTS.—In carrying out the as-
sessment, the Secretary shall—

(1) assess—

(A) the flow of commercial and private traffic
through designated ports of entry on the border;

(B) the adequacy of transportation infrastruc-
ture in the border area, including highways,
bridges, railway lines, and border inspection fa-
cilities;

(C) the adequacy of law enforcement and nar-
cotics abatement activities in the border area, as

March 16, 1998

the activities relate to commercial and private
traffic; and

(D) future demands on transportation infra-
structure in the border area; and

(2) make recommendations to facilitate legiti-
mate cross-border traffic in the border area,
while maintaining the integrity of the border.

(d) REPORT.—Not later than 1 year after the
date of enactment of this Act, the Secretary
shall submit to Congress a report on the assess-
ment conducted under this section, including
any related legislative and administrative rec-
ommendations.

SEC. 1814. MODIFICATION OF HIGH PRIORITY
CORRIDOR.

Section 1105(c)(18) of the Intermodal Surface
Transportation Efficiency Act of 1991 (105 Stat.
2032) is amended—

(1) by striking ““(18) Corridor from Indianap-
olis,”” and inserting the following:

““(18)(A) Corridor from Sarnia, Ontario, Can-
ada, through Port Huron, Michigan, southwest-
erly along Interstate Route 69 through Indian-
apolis,””; and

(2) by adding at the end the following:

“(B) Corridor from Sarnia, Ontario, Canada,
southwesterly along Interstate Route 94 to the
Ambassador Bridge interchange in Detroit,
Michigan.

“(C) Corridor from Windsor, Ontario, Can-
ada, through Detroit, Michigan, westerly along
Interstate Route 94 to Chicago, Illinois.”.

SEC. 1815. DESIGNATION OF CORRIDORS IN MIS-
SISSIPPI AND ALABAMA AS ROUTES
ON THE INTERSTATE SYSTEM.

(a) IN GENERAL.—

(1) DESIGNATION.—Subject to subsection (b)(2),
notwithstanding section 103(c) of title 23, United
States Code, the segments described in para-
graph (2) are designated as routes on the Inter-
state System.

(2) SEGMENTS.—The segments referred to in
paragraph (1) are—

(A) the portion of Corridor V of the Appalach-
ian development highway system from Interstate
Route 55 near Batesville, Mississippi, to the
intersection with Corridor X of the Appalachian
development highway system near Fulton, Mis-
sissippi; and

(B) the portion of Corridor X of the Appalach-
ian development highway system from near Ful-
ton, Mississippi, to the intersection with Inter-
state Route 65 near Birmingham, Alabama.

(b) SUBSTANDARD FEATURES.—

(1) UPGRADING.—Each portion of the segments
described in subsection (a)(2) that does not sub-
stantially meet the Interstate System design
standards under section 109(b) of title 23, United
States Code, in effect on the date of enactment
of this Act shall be upgraded in accordance with
plans and schedules developed by the applicable
State.

(2) DESIGNATION.—Each portion of the seg-
ments described in subsection (a)(2) that on the
date of enactment of this Act does not meet the
Interstate System design standards under sec-
tion 109(b) of that title and does not connect to
a segment of the Interstate System shall—

(A) be designated as a future Interstate Sys-
tem route; and

(B) become part of the Interstate System at
such time as the Secretary determines that the
portion of the segment—

(i) meets the Interstate System design stand-
ards; and

(ii) connects to another segment of the Inter-
state System.

(c) TREATMENT OF ROUTES.—

(1) MILEAGE LIMITATION.—The mileage of the
routes on the Interstate System designated
under subsection (a) shall not be charged
against the limitation established by section
103(c)(2) of title 23, United States Code.

(2) FEDERAL FINANCIAL RESPONSIBILITY.—

(A) IN GENERAL.—Subject to subparagraph
(B), the designation of the routes on the Inter-
state System under subsection (a) shall not cre-
ate increased Federal financial responsibility
with respect to the designated segments.
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(B) USE OF CERTAIN FUNDS.—A State may use
funds available to the State under paragraphs
(1)(C) and (3) of section 104(b) of title 23, United
States Code, to eliminate substandard features
of, and to resurface, restore, rehabilitate, or re-
construct, any portion of the designated seg-
ments.

(3) ELIGIBILITY FOR OTHER FUNDING.—(A) This
section shall not affect the amount of funding
that a State shall be entitled to receive under
any other section of this Act or under any other
law.

(B) EFFECT OF PROVISION.—Nothing in this
section shall result in an increase in a State’s
estimated cost to complete the Appalachian de-
velopment highway system or in the amount of
assistance that the State shall be entitled to re-
ceive from the Appalachian Development High-
way System under this Act or any other Act.
SEC. 1816. REAUTHORIZATION OF FERRY AND

FERRY TERMINAL PROGRAM.

(a) Section 1064(c) of the Intermodal Surface
Transportation Efficiency Act of 1991 (23 U.S.C.
129 note) is amended by striking ‘‘$14,000,000"
and all that follows through ‘‘this section’ and
inserting in lieu thereof ‘$30,000,000 for fiscal
year 1998, $25,000,000 for fiscal year 1999,
$25,000,000 for fiscal year 2000, $30,000,000 for
fiscal year 2001, $35,000,000 for fiscal year 2002,
and $35,000,000 for fiscal year 2003 in carrying
out this section, at least $12,000,000 of which in
each such fiscal year shall be obligated for the
construction of ferry boats, terminal facilities
and approaches to such facilities within marine
highway systems that are part of the National
Highway System’’.

(b) In addition to the obligation authority
provided in subsection (a), there are authorized
to be appropriated $20,000,000 in each of fiscal
years 1999, 2000, 2001, 2002, and 2003 for the
ferry boat and ferry terminal facility program
under section 1064 of the Intermodal Surface
Transportation Efficiency Act of 1991 (23 U.S.C.
129 note).

SEC. 1817. REPORT ON UTILIZATION POTENTIAL.

(a) STUuDY.—The Secretary of Transportation
shall conduct a study of ferry transportation in
the United States and its possessions—

(1) to identify existing ferry operations, in-
cluding—

(A) the locations and routes served;

(B) the name, United States official number,
and a description of each vessel operated as a
ferry;

(C) the source and amount, if any, of funds
derived from Federal, State, or local government
sources supporting ferry construction or oper-
ations;

(D) the impact of ferry transportation on local
and regional economies; and

(E) the potential for use of high-speed ferry
services.

(2) identify potential domestic ferry routes in
the United States and its possessions and to de-
velop information on those routes, including—

(A) locations and routes that might be served;

(B) estimates of capacity required;

(C) estimates of capital costs of developing
these routes;

(D) estimates of annual operating costs for
these routes;

(E) estimates of the economic impact of these
routes on local and regional economies; and

(F) the potential for use of high-speed ferry
services.

(b) REPORT.—The Secretary shall report the
results of the study under subsection (a) within
one year after the date of enactment of this Act
to the Committee on Commerce, Science, and
Transportation of the United States Senate and
the Committee on Transportation and Infra-
structure of the United States House of Rep-
resentatives.

(c) FINDINGS.—After reporting the results of
the study required by paragraph (b), the Sec-
retary of Transportation shall meet with the rel-
evant State and municipal planning organiza-
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tions to discuss the results of the study and the
availability of resources, both Federal and
State, for providing marine ferry service.
TITLE II—RESEARCH AND TECHNOLOGY
Subtitle A—Research and Training
SEC. 2001. STRATEGIC RESEARCH PLAN.
Subtitle 111 of title 49, United States Code, is
amended—
(1) in the table of chapters, by inserting after
the item relating to chapter 51 the following:
*52. RESEARCH AND DEVELOPMENT ...... 5201°";
and
(2) by inserting after chapter 51 the following:
“CHAPTER 52—RESEARCH AND
DEVELOPMENT

““Sec.
*“5201. Definitions.

““SUBCHAPTER I—GENERAL AND
ADMINISTRATIVE PROVISIONS

*“5211. Transactional authority.
“SUBCHAPTER II—STRATEGIC PLANNING

*5221. Strategic planning.

“5222. Authorization of contract authority.

“SUBCHAPTER 11I—MULTIMODAL TRANS-
PORTATION RESEARCH AND DEVELOP-
MENT PROGRAM

““56231. Multimodal Transportation Research
and Development Program.
*“5232. Authorization of contract authority.
“SUBCHAPTER IV—NATIONAL UNIVERSITY
TRANSPORTATION CENTERS

*“5241. National university transportation cen-
ters.

“§5201. Definitions

“In this chapter:

‘“(1) DEPARTMENT.—The term ‘Department’
means the Department of Transportation.

““(2) SECRETARY.—The term ‘Secretary’ means
the Secretary of Transportation.

“SUBCHAPTER I—GENERAL AND
ADMINISTRATIVE PROVISIONS

“§5211. Transactional authority

“To further the objectives of this chapter, the
Secretary may make grants to, and enter into
contracts, cooperative agreements, and other
transactions with—

‘(1) any person or any agency or instrumen-
tality of the United States;

““(2) any unit of State or local government;

““(3) any educational institution;

*“(4) any Federal laboratory; and

““(5) any other entity.

“SUBCHAPTER II—STRATEGIC PLANNING
“§5221. Strategic planning

““(a) AUTHORITY.—The Secretary shall estab-
lish a strategic planning process to—

‘(1) determine national transportation re-
search, development, and technology deploy-
ment priorities, strategies, and milestones over
the next 5 years;

““(2) coordinate Federal transportation re-
search, development, and technology deploy-
ment activities; and

““(3) measure the impact of the research, de-
velopment, and technology investments de-
scribed in paragraph (2) on the performance of
the transportation system of the United States.

““(b) CRITERIA.—IN developing strategic plans
for intermodal, multimodal, and mode-specific
research, development, and technology deploy-
ment, the Secretary shall consider the need to—

““(1) coordinate and integrate Federal, re-
gional, State, and metropolitan planning re-
search, development, and technology activities
in urban and rural areas;

““(2) promote standards that facilitate a seam-
less and interoperable transportation system;

*“(3) encourage innovation;

““(4) identify and facilitate initiatives and
partnerships to deploy technology with the po-
tential for improving transportation systems
during the next 5-year and 10-year periods;
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“(5) identify core research to support the
long-term transportation technology and system
needs of urban and rural areas of the United
States, including safety;

““(6) ensure the ability of the United States to
compete on a global basis; and

“(7) provide a means of assessing the impact
of Federal research and technology investments
on the performance of the transportation system
of the United States.

““(c) IMPLEMENTATION.—

““(1) IN GENERAL.—IN carrying out subsection
(a), the Secretary shall adopt such policies and
procedures as are appropriate—

“(A) to provide for integrated planning, co-
ordination, and consultation among the Admin-
istrators of the operating administrations of the
Department and other Federal officials with re-
sponsibility for research, development, and tech-
nology transfer important to national transpor-
tation needs;

““(B) to promote the exchange of information
on transportation-related research and develop-
ment activities among the operating elements of
the Department, other Federal departments and
agencies, Federal laboratories, State and local
governments, colleges and universities, industry,
and other private and public sector organiza-
tions engaged in the activities;

““(C) to ensure that the research and develop-
ment programs of the Department do not dupli-
cate other Federal and, to the maximum extent
practicable, private sector research and develop-
ment programs; and

““(D) to ensure that the research and develop-
ment activities of the Department—

“(i) make appropriate use of the talents,
skills, and abilities at the Federal laboratories;
and

“(ii) leverage, to the maximum extent prac-
ticable, the research, development, and tech-
nology transfer capabilities of institutions of
higher education and private industry.

““(2) CONSULTATION.—The procedures and
policies adopted under paragraph (1) shall in-
clude consultation with State officials and mem-
bers of the private sector.

“‘(d) REPORTS.—

“(1) IN GENERAL.—Concurrent with the sub-
mission to Congress of the budget of the Presi-
dent for each fiscal year, the Secretary shall
submit to the Committee on Environment and
Public Works of the Senate and the Committee
on Transportation and Infrastructure of the
House of Representatives a report on the strate-
gic plans, goals, and milestones developed under
subsections (a) and (b) to help guide research,
development, and technology transfer activities
during the 5-year period beginning on the date
of the report.

““(2) COMPARISON TO PREVIOUS REPORT.—The
report shall include a delineation of the progress
made with respect to each of the plans, goals,
and milestones specified in the previous report.

““(3) PROHIBITION ON OBLIGATION FOR FAILURE
TO SUBMIT REPORT.—Beginning on the date of
the submission to Congress of the budget of the
President for fiscal year 2000, and on the date of
the submission for each fiscal year thereafter,
none of the funds made available under this
chapter or chapter 5 of title 23 may be obligated
until the report required under paragraph (1)
for that fiscal year is submitted.

“§5222. Authorization of contract authority

“(a) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
chapter $1,500,000 for each of fiscal years 1998
through 2003.

““(b) CONTRACT AUTHORITY.—Funds author-
ized under this section shall be available for ob-
ligation in the same manner as if the funds were
apportioned under chapter 1 of title 23, except
that—

““(1) any Federal share of the cost of an activ-
ity under this subchapter shall be determined in
accordance with this subchapter; and
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““(2) the funds shall remain available for obli-
gation for a period of 2 years after the last day
of the fiscal year for which the funds are au-
thorized.

“‘(c) USE OF UNALLOCATED FUNDS.—To the ex-
tent that the amounts made available for any
fiscal year under subsection (a) exceed the
amounts used to carry out section 5221 for the
fiscal year, the excess amounts—

““(1) shall be apportioned in accordance with
section 104(b)(3) of title 23;

““(2) shall be considered to be sums made
available for expenditure on the surface trans-
portation program, except that the amounts
shall not be subject to section 133(d) of that
title; and

““(3) shall be available for any purpose eligible
for funding under section 133 of that title.””.
SEC. 2002. MULTIMODAL TRANSPORTATION RE-

SEARCH AND DEVELOPMENT PRO-
GRAM.

Chapter 52 of title 49, United States Code (as
added by section 2001), is amended by adding at
the end the following:

“SUBCHAPTER 1HI—MULTIMODAL TRANS-

PORTATION RESEARCH AND DEVELOP-

MENT PROGRAM

“§5231. Multimodal Transportation Research
and Development Program

‘‘(a) ESTABLISHMENT.—The Secretary shall es-
tablish a program to be known as the
‘Multimodal Transportation Research and De-
velopment Program’.

“(b) PuURPOSES.—The purposes of the
Multimodal Transportation Research and Devel-
opment Program are to—

““(1) enhance the capabilities of Federal agen-
cies to meet national transportation needs, as
defined by the missions of the agencies, through
support for long-term and applied research and
development that would benefit the various
modes of transportation, including research and
development in safety, security, mobility, energy
and the environment, information and physical
infrastructure, and industrial design;

“(2) identify and apply innovative research
performed by the Federal Government, Federal
laboratories, academia, and the private sector to
the intermodal and multimodal transportation
research, development, and deployment needs of
the Department and the transportation enter-
prise of the United States;

““(3) identify and leverage research, tech-
nologies, and other information developed by
the Federal Government for national defense
and nondefense purposes for the benefit of the
public, commercial, and defense transportation
sectors; and

““(4) share information and analytical and re-
search capabilities among the Federal Govern-
ment, State and local governments, colleges and
universities, and private organizations to ad-
vance their ability to meet their transportation
research, development, and deployment needs.

““(c) PROCESS FOR CONSULTATION.—To0 advise
the Secretary in establishing priorities within
the Program, the Secretary shall establish a
process for consultation among the Administra-
tors of the operating administrations of the De-
partment and other Federal officials with re-
sponsibility for research.

“§5232. Authorization of contract authority

““(@) IN GENERAL.—There shall be available
from the Highway Trust Fund (other than the
Mass Transit Account) to carry out this sub-
chapter $2,500,000 for each of fiscal years 1998
through 2003.

““(b) CONTRACT AUTHORITY.—Funds author-
ized under this section shall be available for ob-
ligation in the same manner as if the funds were
apportioned under chapter 1 of title 23, except
that—

““(1) any Federal share of the cost of an activ-
ity under this subchapter shall be determined in
accordance with this subchapter; and

““(2) the funds shall remain available for obli-
gation for a period of 2 years after the last day
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of the fiscal year for which the funds are au-

thorized.”.

SEC. 2003. NATIONAL UNIVERSITY TRANSPOR-
TATION CENTERS.

(&) IN GENERAL.—Chapter 52 of title 49,
United States Code (as amended by section
2002), is amended by adding at the end the fol-
lowing:

“SUBCHAPTER IV—NATIONAL UNIVERSITY
TRANSPORTATION CENTERS

“§5241. National university transportation
centers

““(@) IN GENERAL.—The Secretary shall make
grants to, or enter into contracts with, the non-
profit institutions of higher learning selected
under section 5317 (as in effect on the day be-
fore the date of enactment of this section)—

““(1) to operate 1 university transportation
center in each of the 10 Federal administrative
regions that comprise the Standard Federal Re-
gional Boundary System; and

“(2) to continue operation of university trans-
portation centers at the Mack-Blackwell Na-
tional Rural Transportation Study Center, the
National Center for Transportation and Indus-
trial Productivity, the Institute for Surface
Transportation Policy Studies, the Urban Tran-
sit Institute at the University of South Florida,
the National Center for Advanced Transpor-
tation Technology, and the University of Ala-
bama Transportation Research Center.

““(b) ADDITIONAL CENTERS.—

““(1) IN GENERAL.—The Secretary may make
grants to nonprofit institutions of higher learn-
ing to establish and operate not more than 4 ad-
ditional university transportation centers to ad-
dress—

“(A) transportation management, research,
and development, with special attention to in-
creasing the number of highly skilled minority
individuals and women entering the transpor-
tation workforce;

““(B) transportation and industrial productiv-
ity;

““(C) rural transportation;

‘(D) advanced transportation technology;

““(E) international transportation policy stud-
ies;

*“(F) transportation infrastructure technology;

*“(G) urban transportation research;

““(H) transportation and the environment;

““(1) surface transportation safety; or

*“(J) infrastructure finance studies.

“(2) SELECTION CRITERIA.—

““(A) APPLICATION.—A nonprofit institution of
higher learning that desires to receive a grant
under paragraph (1) shall submit an application
to the Secretary in such manner and containing
such information as the Secretary may require.

‘“(B) SELECTION OF RECIPIENTS.—The Sec-
retary shall select each grant recipient under
paragraph (1) on the basis of—

““(i) the demonstrated research and extension
resources available to the recipient to carry out
this section;

‘(i) the capability of the recipient to provide
leadership in making national and regional con-
tributions to the solution of immediate and long-
term transportation problems;

““(iii) the establishment by the recipient of a
surface transportation program that encom-
passes several modes of transportation;

““(iv) the demonstrated ability of the recipient
to disseminate results of transportation research
and education programs through a statewide or
regionwide continuing education program;

““(v) the strategic plan that the recipient pro-
poses to carry out using the grant funds; and

““(vi) the extent to which private funds have
been committed to a university and public-pri-
vate partnerships established to fulfill the objec-
tives specified in paragraph (1).

““(c) OBJECTIVES.—Each university transpor-
tation center shall use grant funds under sub-
section (a) or (b) to carry out—

““(1) multimodal basic and applied research,
the products of which are judged by peers or
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other experts in the field to advance the body of
knowledge in transportation;

““(2) an education program that includes mul-
tidisciplinary course work and participation in
research; and

““(3) an ongoing program of technology trans-
fer that makes research results available to po-
tential users in a form that can be readily imple-
mented, used, or otherwise applied.

““(d) MAINTENANCE OF EFFORT.—Before mak-
ing a grant under subsection (a) or (b), the Sec-
retary shall require the grant recipient to enter
into an agreement with the Secretary to ensure
that the recipient will maintain, during the pe-
riod of the grant, a level of total expenditures
from all other sources for establishing and oper-
ating a university transportation center and
carrying out related research activities that is at
least equal to the average level of those expendi-
tures in the 2 fiscal years of the recipient prior
to the award of a grant under subsection (a) or
(b).
“‘(e) ADDITIONAL GRANTS AND CONTRACTS.—

““(1) GRANTS OR CONTRACTS.—In addition to
grants under subsection (a) or (b), the Secretary
may make grants to, or enter into contracts
with, university transportation centers without
the need for a