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RELIGIOUS FREEDOM AMENDMENT
TO THE CONSTITUTION

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 7, 1997, the gentleman from Okla-
homa (Mr. ISTOOK) is recognized for 60
minutes as the designee of the major-
ity leader.

Mr. ISTOOK. Mr. Speaker, tonight 1
am going to be talking about a very
important issue that is coming before
this House in approximately a month,
that being the Religious Freedom
Amendment.

Mr. Speaker, | will submit a copy of
a detailed analysis of the proposed con-
stitutional amendment which | will
provide to the Clerk, to be printed and
included in the RECORD.

The Religious Freedom Amendment,
known as House Joint Resolution 78, is
responding to the public’s very valid
concern for the last generation that
the courts in the United States of
America have become hostile to reli-
gion. They have placed barriers to reli-
gious expression which do not exist for
other forms of speech for free speech.

A false standard has been created by
the courts basically saying, well, if ev-
eryone is not unanimous in agreeing on
some religious topic, then we ought to
be censoring it, if it is something like
a prayer in a public school during the
school hours or the football game or at
a graduation.

In the next 30 days or so, Mr. Speak-
er, all across America we are going to
have students graduating from high
school, and in some places from col-
lege, and they will usually want what
has become an American tradition, or
was until the Supreme Court inter-
fered, namely having a simple prayer
to begin or to close or both at a public
school graduation.

In fact, it is a tradition. The earliest
recorded public school graduation in
the United States, according to the Su-
preme Court, featured a prayer. In fact,
multiple prayers. But the Supreme
Court has basically taken a stand and
said if everybody does not agree, then
we ought to censor it, because they say
we do not want to have an establish-
ment of religion created.

Or some people use a catch phrase,
and | will talk about this more, Mr.
Speaker, use a catch phrase of saying,
well, it would violate the wall of sepa-
ration between church and State,
which is not a phrase found in the
American Constitution. It is a phrase
that has been put in by other people for
other purposes and often, rather than
quoting the Constitution itself, people
cite that phrase as though it explained
everything.

What does the Constitution say?
““Congress shall make no law respect-
ing an establishment of religion or pro-
hibiting the free exercise thereof.”

The Supreme Court rulings against
school prayer and other religious issues
have been provoking public outrage
since 1962. We have not had a vote here
in the House of Representatives since
1971 on a proposal to correct the Su-
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preme Court by amending the Con-
stitution to provide for voluntary
school prayer, and to reinstate other
protections in religious expression
which used to be common in the U.S.A.
until approximately 36 years ago.

Mr. Speaker, the text of the proposed
amendment has been approved by the
House’s Subcommittee on the Con-
stitution. It has been approved by the
House Committee on the Judiciary. It
is ready to come to this floor and will
be coming to the floor soon.

Let me quote, Mr. Speaker. It reads
thusly:

To secure the people’s right to acknowl-
edge God according to the dictates of con-
science: Neither the United States nor any
State shall establish any official religion,
but the people’s right to pray and to recog-
nize their religious beliefs, heritage, or tra-
ditions on public property, including schools,
shall not be infringed. Neither the United
States nor any State shall require any per-
son to join in prayer or other religious activ-
ity, prescribe school prayers, discriminate
against religion, or deny equal access to a
benefit on account of religion.

And of course under the normal proc-
ess it is proposed that two-thirds of the
House approve this amendment, two-
thirds of the Senate approve, and then
during a seven-year window of oppor-
tunity it would require ratification by
the necessary three-fourths of the
State legislatures.

That, of course, is the process that
was created by the Founding Fathers
to amend the Constitution, and indeed
it has been amended before to correct
erroneous Supreme Court decisions.
For example, the Dred Scott decision
back in the middle of the last century
provoked a lot of outrage with its deci-
sion that basically was in favor of slav-
ery, and that was corrected by a later
amendment to the Constitution.

Mr. Speaker, a lot of people today,
and | think the media has a great deal
to do with this misleading, because we
will find in the press too a lot of people
are told, well, the issue is separation of
church and State.

Mr. Speaker, we could talk among
ourselves and say, well, what does that
term mean? But | think that it is in-
structive to look at what the Chief
Justice of the United States Supreme
Court, our current Chief Justice, Wil-
liam Rehnquist, has said about the use
of this term, which he said has been
used to mislead people about what the
Constitution actually says and what
the Founding Fathers actually in-
tended when it comes to religious free-
dom.

Justice Rehnquist, our Chief Justice,
has written in official Supreme Court
opinion that the use of that term
should be “‘frankly and explicitly aban-
doned.”” Those are his words. “It should
be frankly and explicitly abandoned.”

Why? Because it has not been used to
promote neutrality toward religion,
but it has been used to promote hos-
tility. Essentially, it has been used to
say that if government is present, then
religion must be absent. So if govern-
ment comes into a situation, religion
must be pushed out and pushed aside.
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Mr. Speaker, when we have the
growth of government where it is with
us in every aspect of our lives today, in
schools, in something involving health
care, in so many bodies that are cre-
ated as public bodies, and we are told,
“My goodness, this is a government-
funded activity. You cannot have a
prayer to open or close, or we feel hesi-
tant if you involve your religious be-
liefs in sharing your opinion.”

For example, a first grade student in
Medford, New Jersey, in the last year
was told by a Federal judge that even
though he won a contest, a reading
contest, and could read whatever story
he wanted, because he chose a story
from the Beginner’s Bible, the school
said, ‘“Oh, no, you cannot read that at
school,” and the Federal judge said,
“That is right. You cannot read that at
school,” and cited as his mantra what
Justice Rehnquist has condemned, sep-
aration of church and State.

In Florida, in Fort Myers, Florida,
they said they wanted to have a course
not teaching doctrine but teaching
about religion. And so they were going
to have aspects of the course that dealt
with the Bible as history, which is
something that is supposed to be ex-
pressly approved, many people think,
as long as it is taught as history. But
the Federal judge in Florida ruled that
they could teach about the OIld Testa-
ment as history, but they could not
teach anything about the New Testa-
ment because not everybody believes in
the resurrection. So the Bible even as
literature was singled out by a Federal
judge. Why? Because they are following
the standards set by the U.S. Supreme
Court, standards not of neutrality but,
unfortunately, to promote hostility.
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Our courts blaze a wayward trail be-
cause they use a broken compass. Let
me tell you, it was in the case of Wal-
lace v. Jdaffree that Chief Justice
Rehnquist made his remarks about his
little catch phrase, ‘‘separation of
church and state.” This was an opin-
ion, it came down from the Supreme
Court in 1985 in Alabama. Because they
were so upset with the effort of the
courts to strip prayer out of the public
schools, they passed a law that said, let
us have a moment of silence, a moment
of silence at public schools. The U.S.
Supreme Court ruled the moment of si-
lence was unconstitutional because it
could be used for silent prayer.

A lot of Americans are not aware of
that, Mr. Speaker. They do not know
that the Supreme Court has gone so far
as to say if you have a moment of si-
lence, that is unconstitutional, because
people could be offering a silent prayer.
Now, if that is not an outrage, Mr.
Speaker, | do not know what is.

The Chief Justice was outraged by
what five of the Justices did. It was a
5-4 decision. He was so outraged, and
he wrote about it, and he talked about
what they had said and the error of it.

For example, the originator of the
phrase ‘“wall of separation between
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church and state” is usually said to be
Thomas Jefferson. But as Chief Justice
Rehnquist noted in his opinion, and |
quote here, ‘It is impossible to build
sound constitutional doctrine upon a
mistaken understanding of constitu-
tional history; but unfortunately, the
establishment clause has been ex-
pressly freighted with Jefferson’s mis-
leading metaphor for nearly 40 years.
Thomas Jefferson was, of course, in
France at the time the constitutional
amendment known as the Bill of
Rights was passed by Congress and
ratified by the States.”

The person that originated that
phrase was not involved in drafting the
first amendment. So the Chief Justice
said clearly in the Wallace v. Jaffree
opinion, and | quote him again, ‘“The
establishment clause did not require
government neutrality between reli-
gion and irreligion, nor did it prohibit
the Federal Government from provid-
ing nondiscriminatory aid to religion.
There is simply no historical founda-
tion for the proposition that the fram-
ers intended to build the wall of sepa-
ration.”

As Justice Rehnquist said, the evil
that they wanted to address was from
proposals to establish an official na-
tional church, or an official religion,
because we do not want that in the
United States of America. But he said,
the Congress clearly intended to have a
positive attitude toward religion.

Then the Chief Justice said that this
so-called wall of separation is actually
what he labeled a blurred and distinct
and variable barrier. He called it a
metaphor based on bad history. In his
words, quoting again, ‘“A metaphor
based on bad history, a metaphor
which is approved useless as a guide to
judging, it should be frankly and ex-
plicitly abandoned.”’

Now, Mr. Speaker, 1 go through all
that talking about what the Chief Jus-
tice of the U.S. Supreme Court has
written merely to try to get people to
understand that the issue is freedom.
The issue is religious freedom.

If someone wants to stand up in a
school and together wants to say the
Pledge of Allegiance, can they say the
Pledge of Allegiance at a public school?
Sure. There was a challenge to that a
number of years ago. It came out of
West Virginia. The U.S. Supreme Court
wrote that no child can be compelled to
say the Pledge of Allegiance. | agree
with that. But, Mr. Speaker, they
never gave a child who did not want to
say it the right to censor and silence
the classmates who did want to say the
Pledge of Allegiance.

Mr. Speaker, that is the correct
standard that needs to be followed
when it comes to a prayer that people
may want to offer in public school, a
positive expression of hope and faith at
the beginning of the day. Whether it be
part of a devotional activity, whether
it be done on a school basis or class-
room basis, whatever they choose to
implement, the issue is the freedom to
do so.
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Are we to say that, because someone
has overly sensitive ears and they
choose to be offended by an expression
of faith, that, therefore, we must cen-
sor and we must silence those expres-
sions? Or if there may be a chance that
one prayer out of a million might be of-
fensive, do we say that we silence a
million prayers just to be sure that one
particular offensive prayer is never ut-
tered? We do not apply that standard of
free speech. We say that something
with which we may disagree is never-
theless protected.

Were we to say that you can censor
people if you do not like what they are
saying, Mr. Speaker, we would not
have free speech in this country. How,
then, can we say you can censor what
someone is saying if it is a prayer in a
public place and still claim to have
freedom of religion?

No, Mr. Speaker, freedom of religion
means that we accept those with whom
we agree and those with whom we dis-
agree. It means we look after the
rights of the majority and the rights of
the minority. We don’t fall for this
mistaken theory that the Bill of Rights
is meant to protect only minorities and
not protect the rest of us. It is meant
to protect all of us with a standard of
tolerance.

In the cases where the U.S. Supreme
Court ruled against prayer in public
schools, one of the dissenting Justices
was Supreme Court Justice Potter
Stewart; and he noted that, if we really
believe in diversity, then we ought to
say people can offer their prayers. We
know there will be different prayers,
because we follow a basic principle, Mr.
Speaker. You do not have a prayer
composed by government. The religious
freedom amendment says absolutely
not. You do not have an imposition of
government to require prayer to be
said, nor its content.

Who then selects a prayer or offers
it? Well, we follow a very basic prin-
ciple that is used in so many aspects of
school, something we learned in Kin-
dergarten. It is called taking turns,
and let different people have their
turns, and let people be aware.

Yes, there are diverse ways in which
people pray. There are different opin-
ions. But do we expect our children to
be isolated from those during their
daily activities at school, and then,
when they become an adult, suddenly
they are supposed to understand, sud-
denly they are supposed to be tolerant
of different opinions when they have
been told for years that those are dan-
gerous or damaging or must be si-
lenced? No, Mr. Speaker.

As Justice Stewart wrote, in a soci-
ety of compulsory attendance at public
schools, to say that, during the school
day, a child must be isolated from what
is normal in everyday life is not neu-
trality. It is placing religion at an arti-
ficial and State-created disadvantage.

Mr. Speaker, prayers are normal.
They are common. We begin each day
in this House of Representatives with a
prayer. The United States Senate, the
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other body, begins its meetings with a
prayer. Chambers of commerce, civic
clubs, Lion’s, Kiwanis, PTA organiza-
tions, State legislatures, city councils,
all sorts of groups open with a prayer.
Yet, if it happens in a public school,
they say that is to be condemned.

In the State of Alabama, there is an
outrageous court order from a Federal
judge that is covering the students
there. Many students have been kicked
out of school because the judge has
issued a gag order against so much reli-
gious expression in the Alabama public
schools, appointing monitors to make
sure that something does not happen
that he believes is wrong.

I want to read to you from part of the
opinion that was rendered by Federal
Judge Ira DeMent in Alabama just this
last year. As requested by foes of pub-
lic prayer, U.S. District Judge Ira De-
Ment, permanently enjoined the
schools from this, and | will read to
you what he said could not happen
under penalty of law. This was what
was banned: ‘““Permitting prayers, Bib-
lical and scripture readings and other
presentations or activities of a reli-
gious nature at all school-sponsored or
school-initiated assemblies and events,
including, but not limited to, sporting
events, regardless of whether the activ-
ity takes place during instructional
time, regardless of whether attendance
is compulsory or noncompulsory, and
regardless of whether the speaker, pre-
senter, is a student, school official, or
nonschool person.”’

No matter what the occasion, if it in-
volves a public school, whether it is
from a student or anyone else, there
better not be a prayer, whether it be in
the classroom, a school assembly, a
football game, a graduation, you name
it.

He appointed court monitors. In fact,
he recently issued an order saying all
the teachers and administrative per-
sonnel from the school system have to
come to special training sessions to
hear what the judge’s standards are to
make sure that people do not mouth
religious utterances in a public school.

Mr. Speaker, that is not free speech.
That is not freedom of religion. That is
oppression of religion masquerading,

masquerading as constitutional law.
Why do the courts do this?
Remember what the First Amend-

ment says. Congress shall make no law
respecting an establishment of religion
or prohibiting the free exercise thereof.
That last phrase is basically ignored by
the Supreme Court and, therefore, by
the inferior courts, because the Su-
preme Court has said, well, anything,
anything that smacks of religion be-
comes suspect.

Therefore, even if you are not creat-
ing a church, you are not advocating
an official set of beliefs, you are not
telling people that we are going to
have a hierarchy, or priesthood, or a
church building, or a tithing, or doc-
trine, or theology or any of those
things, nevertheless, if it is a simple
prayer, that is going too far. That is
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too close to an official establishment
of religion. Mr. Speaker, that is using
the establishment clause of the Con-
stitution as a weapon to suppress the
free exercise of religion.

One of the outrageous things, and
there is plenty of them, one of the out-
rageous things in the Supreme Court
decisions came in the graduation pray-
er case, the Lee v. Weisman decision,
which came out of a public school grad-
uation in Rhode Island; and in that
case, Justice Kennedy wrote that a
prayer must be assumed to be offen-
sive. That is right. He said a prayer
must be automatically assumed to be
offensive. Those were his words, Mr.
Speaker.

Do we automatically assume that
anything else is not only offensive, but
must be suppressed? We do not apply
that to about anything else other than,
I guess, pornography, Mr. Speaker. We
say that you have to be silent about
this because we find it to be offensive.

Now, if it is pornography, let us Kkick
it out, and let us enforce the laws
against it. But since when is a prayer
or religious utterance considered to be
automatically assumed to be offensive?

The Internal Revenue Service, and,
you know, obviously, they are follow-
ing the same rationale as Justice Ken-
nedy, the Internal Revenue Service, in
one of its major California districts,
sent out a memo to its employees
about 2 years ago. The memo said, in
your personal work space or on your
desk, you cannot have any sort of reli-
gious emblem or item. It may be a lit-
tle nativity scene. No. It may be a star
of David, no. It may be a Bible, no.

I wrote them, Mr. Speaker. | said,
why are you doing this? The Internal
Revenue Service wrote back to me, cit-
ing some different court cases. Frank-
ly, Mr. Speaker, | think they went be-
yond them, but citing a court case,
they said, items which are considered
to be intrusive , such as religious items
or sexually suggestive cartoons or cal-
endars, were to be banned.

Mr. Speaker, that is the full list of
what they said was offensive, to be
banned; if it is religious, or if it is sex-
ually suggestive, if it is pornographic.
You see how the courts are equating
the two, saying that something that is
religious is offensive.

Mr. Speaker, that flies in the face of
everything on which this country was
founded and on which most Americans
place their hope and faith and trust. It
flies in the face of what we believe.

Mr. Speaker, | yield to the gentleman
from Indiana (Mr. SOUDER).

Mr. SOUDER. Mr. Speaker, | want to
thank the gentleman from Oklahoma
for his leadership and persistence on
this issue in pushing us to get a House
vote and to give us at least the oppor-
tunity to attempt to pass this con-
stitutional amendment. | could not
take any more of the examples. My
outrage was rising. It is inconceivable
that even a moment of silence is illegal
because people might be thinking
about prayer.
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The danger in our society, if we keep
backing away from this moral premise,
is if we ever do get a moment of si-
lence, the kids will be thinking about
stock market reports instead of a pray-
er. And is that really going to be better
for America if we lose this idea that
there is a power higher than us?

I find it extremely offensive that in
class, and | agree with the gentleman’s
allusion to this. It is not clear where
the law exactly is on a lot of this. In
fact, school districts have been intimi-
dated for fear of lawsuits and, probably
because of that, have gone farther than
they need to go. But currently in
America we are in a situation where a
teacher probably could talk about Na-
tive American religions but, boy, she
better be careful if she mentions Jesus
Christ.

A teacher could probably post on the
wall, Desiderata was big back when we
were in college, to God, whoever he
may be but, boy, if they put the 23rd
Psalm wup there or the 10 Com-
mandants, that might poison these
poor little Kkids.

It is one thing if they have a book of
astrology or magic spells on a desk,
but what if it is a Bible? Woe be to that
teacher, because these kids might pick
up something that has a moral base.

Now if the kids in the hall want to
talk to other kids about marijuana or
how that works, or crack or how that
works, as long as they are not selling
drugs, they can talk about drugs all
day. But if they want to talk to an-
other child about eternal salvation,
they will probably go down to that
principal’s office, may even, as a friend
of my son’s did, get expelled from
school for raising the question. Not ag-
gressively pushing it, for raising the
question of eternal salvation because it
could make somebody feel bad.

You can wear a Black Sabbath T-
shirt, a mockery of the Sabbath and all
this kind of thing, but if you wear a re-
ligious T-shirt, you might be evangeliz-
ing. Not that all this crappy rock
music stuff is evangelizing or the drug
hints or the hats that you can find in
many stores in the mall with the mari-
juana weed on it or other types of
drugs, that is not evangelizing. But,
boy, if you have any religion on your
T-shirts or symbols that could make
other kids feel slightly intimidated,
you can be reprimanded.

What are we coming to? | don’t un-
derstand how we have gotten in this
situation in the country. It is why so
many people are despairing. It is why
we have to take the extraordinary step
that the Founding Fathers have given
us to go to a constitutional amend-
ment.

Quite frankly, we can pass laws here
in Congress, and the courts do not
seem to care. If we just pass laws with-
out amending the Constitution, we are
totally at their mercy to continue this
what | believe is nonsense in these rul-
ings.

g/lr. ISTOOK. | think the gentleman
has made some excellent points. Yet |
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want to give a lot of credit to the
American people. We are a generation
beyond now the original decisions in
1962, and people have not given up.

It is not just the public opinion polls,
because they consistently, for 36 years,
show that 75 percent or more of the
American people support a constitu-
tional amendment to make it possible
to have prayer in public schools or a
nativity scene on public property or
whatever it might be, so long as we are
not establishing an official church or a
national religion or saying that some-
body has precedence because their reli-
gion is better than somebody else’s. We
do not do that.

And the American people haven’t
given up because, as the gentleman
knows, there is a lot of civil disobe-
dience that goes on. There are people
that are still having prayer, in some
cases in public schools or at football
games or at school graduations, often
because the ACLU has not gotten
around to their town yet.

But the moment that the ACLU does
come in, or some of the other groups
that work with them and bring these
lawsuits around the country, groups
like Americans United for Separation
of Church and State or People for the
American Way, these are groups that
are typically involved with the ACLU
and these lawsuits to suppress religious
expression because it makes some peo-
ple uncomfortable.

Well, as we know, it is common for
someone to say something with which
someone else may disagree, and we are
supposed to be taught to be tolerant,
but they are teaching them to be intol-
erant. But yet the American people
keep trying.

We have something called the Equal
Access Act, and that means that before
school starts or after school kids have
been able to get together in Bible
clubs, although they have problems
with them there. They are not per-
mitted the same rights as other school
clubs. They cannot meet during the
hours once school starts until school is
out for the day. Other clubs can meet
during the day in different set-aside
time but not the Bible clubs. Or they
can have a faculty adviser but not the
Bible clubs. Or they can be recognized
in the yearbook and other things as
other groups are, but the Bible clubs
are typically excluded.

I looked through my high school an-
nual recently. | graduated from high
school in Texas in 1967. There is Fel-
lowship of Christian Athletes and
Youth for Christ, but in many places
today those are considered suspect and
they have to be handled with care. Yet
clubs for any other purpose, as the gen-
tleman mentioned, are routinely ap-
proved.

So some people say, well, the fact
that we have Bible clubs being formed
at school or kids having prayer before
or after school in their groups of their
own initiative, that is not a symbol of
the fact that there is nothing wrong,
because there are things wrong. It is a
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symbol of the great desire of the Amer-
ican people and how they are always
looking for a way.

But why should we say that in class-
rooms where, as the gentleman men-
tioned, they may be talking about
drugs, they may be talking about sex,
they may be talking about all sorts of
different alternate life-styles, but if
somebody gives a religious perspective
or says we ought to be able to start our
days with prayer just like the U.S.
Congress does, oh, no, we cannot do it,
and people are threatened with arrest.

I have to tell my colleague another
horror story here. In Galveston, Texas,
Santa Fe High School, a Federal judge
was persuaded that, since the initiative
came from students, he said, well,
okay, you can have a prayer at gradua-
tion, but | will have a U.S. Marshal
there, and if anybody mentions the
name of Jesus Christ, they can be ar-
rested and be held accountable to me.

So it was not enough that they tried
to squeeze out the ability to have some
semblance of prayer. The judge wanted
to control it. And how offensive that is
to so many people.

I know we have people of different
faiths. We will pray different ways. But
we learn. We learn from our dif-
ferences.

Mr. SOUDER. If the gentleman will
yield, it is almost, well, it is not al-
most inconceivable, it is inconceivable
when we have gangs, we have drug
problems all over our country, we have
teachers getting raped in the hallways,
and we are concerned about stamping
out anybody talking about Jesus
Christ.

In 1983 and ’84, 1 cannot remember
which year, when then Congressman
Dan Coats, | was working on his dis-
trict staff, was working on the equal
access bill, we actually had a series of
problems come up in the school district
that my kids were in that helped pro-
vide some of the fodder that led to the
passage of the equal access bill, includ-
ing a series of rules that the adminis-
tration did not mean for the parents to
get ahold of, which included not allow-
ing any religious affiliated instructors
or teachers or ministers to go on
school grounds during the day.

The way this came about is one rural
high school, the student who got in
trouble at school asked to talk to his
pastor. The pastor came into the
school, and that led to a banning of
pastors going into the school during
the school day.

The church that | grew up in had a
children’s home. Many of those people
who worked as house parents were lay
pastors. And the question is, could
they go on to school grounds? No, they
were banned under this rule. It was ab-
surd. You could not use the school for
after hours if you had any religious af-
filiations.

This whole prayer question. A whole
series of type of things led to many of
these changes, supposedly covered by
equal access. But we have backslid.

I want to use one other personal ex-
ample. For anybody who, by any

CONGRESSIONAL RECORD —HOUSE

stretch of the imagination, thinks that
I am a liberal, this will get rid of that
impression. I mean, there are issues
where | disagree with the majority of
my conservative friends, and tomorrow
on the amendment of the gentleman
from California (Mr. FRANK RIGGS) and
other things on affirmative action, it is
one area where | have a disagreement.
But, for the most part, | am very con-
servative; and my roots are very con-
servative.

I grew up in the Apostolic Christian
Church of America. It is a very fun-
damentalist church. When we join that
church, we do not have infant baptism.
We believe in the age of accountability,
and we commit our lives to Jesus
Christ. When we do, we agree to accept
certain guidelines of that church. When
we accept those guidelines, we are ex-
pected to follow them.

One of the guidelines is that we do
not go to movies. That was a difficult
thing, | think it was my junior year in
high school, because the school decided
to go to the Sound of Music. Now, the
church rule was not PG films or G
films, it was no movies. That meant
that 1 had to go sit alone in a class-
room while the rest of the kids went to
see Sound of Music.

I did not file an objection to stop ev-
erybody else in the school because |
was isolated, because my religious be-
liefs were a minority and somehow |
was going to be eternally damaged or
even temporarily damaged because |
was singled out, because other Kids
made fun of me because of my church,
because | was extra conservative. | had
to go sit alone.

The small school that | grew up in
has a lot of Amish around it. The
Amish do not believe in taking public
showers. Therefore, often they were ex-
cused from gym or had to sit there or
did not shower if they had to go to the
gym class. But the school did not can-
cel gym classes. And in this particular
school 12 percent of the kids were
Amish. Twelve percent was not consid-
ered a significant enough minority to
change the behavior of the rest of the
school around it.

There needs to be a sensitivity. And
I have to say | never ran into a teacher
who mocked my religious beliefs. | ran
into plenty who questioned my reli-
gious beliefs and were curious about
them or told me they did not think
they were very sound even biblically,
but nobody mocked my beliefs.

And, quite frankly, because | had to
go through experiences much, quite
frankly, like other minorities have
gone through in different ways, | had
to decide to give in or actually firm up
my beliefs.

In fact, to use a reverse example, the
Communist party, in their indoctrina-
tion, used to send new recruits onto the
street to try to spread their doctrine.
And when they were attacked, they
learned the beliefs better than if they
did not have to defend them.

I learned more about the principles,
not all of which | agree with today;
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but, at the same time, | learned to un-
derstand even why rules were there
that | did not agree with because | had
to execute them and | had to execute
them in a period where | was the only
one or sometimes one of only three
who held that position.

I did not go to my senior prom be-
cause | did not dance. And | was senior
class president, and | was supposed to
speak at the senior prom. They had
printed up the programs with my name
in it. | told them | am not going to go.
It was embarrassing, and it was dif-
ficult as a senior. It was difficult in
many of these years to go through that
personal discipline of being different
than everybody else. But | did not ask
everybody else to change because they
were not like me.

The problem we have in America
right now is that, if there are a few
people who do not like what the major-
ity of the people like, they feel they
have a right to stop them from their
practice of religious freedom, which,
quite frankly, is the fundamental belief
that America was founded on; that we
were going to have free exercise of reli-
gion; that we were going to be able to
worship God as we saw fit; that in
America we had a fundamental belief
in this Congress, in this body, in the
Christian holy trinity.

Now, we have more diversity in
America today, but it is still the pre-
ponderant belief. All our laws, as
Francis Schaeffer said, are really
echoes and remnants, if not direct out-
growth, of old testament law and of the
Judeo-Christian tradition. If we lose
that foundation as a country, we are
lost.

What we are trying to do, and what
the gentleman has tried to do in his
leadership with this religious liberty
amendment, is to allow free practice.
We could make a case that our Found-
ing Fathers, with their State establish-
ment of religion, which they did not
ban, different States had State reli-
gions, intended it to go far more. They
just did not want one national religion.
They believed in aggressive promotion
of religious values.

We are not asking that anymore. In
America, we are down to saying, can
we not wear a T-shirt; can we not put
a Bible on our desk; can we not talk to
other people about our religious faiths?
This is how far we have gone in Amer-
ica. This is the least we can do. Not the
most we can do. It is the least we can
do for our children in our schools is to
allow them free exercise of religion.

We are not trying to impose anything
here. Now we have the reverse. The mi-
nority is imposing on the majority.

Mr. ISTOOK. | think the gentleman
makes some excellent points. The first
amendment’s first protection, the Bill
of Rights, the very first thing is free-
dom of religion. That is the first thing
the Founding Fathers put in the bill of
rights. And yet now, this doctrine that
the courts have adopted is, as the gen-
tleman has illustrated, it is encourag-
ing people not only to be thin-skinned
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but to seek to control the behavior of
others under the guise of freedom. It is
a topsy-turvy philosophy.

We need to recognize that the intol-
erant person is not the one who wants
to be able to say a prayer. The intoler-
ant person is the one who insists on
stopping it and bringing down the
weight and power and might of the
Federal Government through the Fed-
eral courts to stop people from simple
religious expression such as a prayer.
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The cases go on. There was another
case in Texas where a minister that
had an antidrug program was banned
from presenting it in public schools not
because there was anything religious
about his presentation. But simply be-
cause he was a minister. In Colorado, a
teacher was fired, and the courts
upheld the firing, for reading a Bible
during the class reading time when the
students were told, “This is reading
time. Read whatever you want to
read.” And while the students read
when they wanted to read, he read his
Bible, and he was fired because he was
told, ‘“You cannot do that,”” and he in-
sisted upon doing it. And the courts
said that was okay?

You take symbols. In San Francisco,
California, in a city park for more than
60 years there has been a large cross.
Even during FDR’s days when Franklin
D. Roosevelt was President of the
United States, in a national address he
praised that as a great example and
monument. And the Supreme Court a
year ago said it has got to go.

There have been similar cases in Ha-
waii and Eugene, Oregon, saying we
should not have those on public prop-
erty. And yet, if we will pull out a dol-
lar bill, on the back of the dollar bill is
the Great Seal of the United States and
the stars on the Great Seal, the 13
stars, are arranged in the form of the
star of David. And we have plenty
other religious references.

Mr. SOUDER. If the gentleman would
further yield, behind us on the wall is
Moses. All the other lawgivers are
pointing to the side.

Mr. ISTOOK. We have a couple Popes
on the wall of the House Chamber.

Mr. SOUDER. Moses is looking
straight on the Speaker’s chair. We
know, and our Founding Fathers knew,
where our laws were derived from.

Mr. ISTOOK. If we look right above
the Speaker’s chair, above the Speak-
er’s chair and the flag are emblazoned
the words ““In God we trust,”” which we
also find on our currency. There are
people that find that offensive. Does
that mean we should take it off?

Mr. SOUDER. It is important to
know these were not additions after
the Republicans took over Congress in
1994. They have been here under Repub-
licans, they have been here under
Democrats, because we have a unified
tradition in America that this is our
cultural heritage, it is our spiritual
heritage, it is the foundation our coun-
try is built on.
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Mr. ISTOOK. And the religious free-
dom amendment is intended to protect
these to say that the standard ought to
be the same as it is for the Pledge of
Allegiance. If they do not want to say
it, that is fine, but that does not mean
that they can stop other students that
may want to have a prayer in public
school.

Take the Supreme Court’s decisions
on nativity scenes, the Allegheny v.
Pittsburgh ACLU case from the Su-
preme Court, where they said they can-
not have a nativity scene or a Jewish
menorah, they were both covered on
public property there, because there
was not in the same line of sight secu-
lar emblems, Santa Claus, plastic rein-
deer, and so forth.

In Jersey City, New Jersey, gosh,
over 30 different religions have been
permitted by Mayor Bret Schundler to
put their religious emblems on City
Hall property, but they got sued over
the nativity scene. And the judge said,
well, they have done it for the other re-
ligions, that is fine, and they put out a
manger scene, and they have put here
secular emblems, Santa Claus, the
plastic reindeer, Frosty the Snowman,
but it is still not good enough because
the nativity scene is just too powerful,
and it has got to go. So that was an-
other Federal court ruling this last De-
cember. Outrageous. But it comes from
the U.S. Supreme Court’s case and the
Allegheny case.

Now, do my colleagues know what |
am really waiting on? The Supreme
Court says, well, they can’t have reli-
gious emblems unless they balance
them with a secular emblem, and even
then they say the religious emblems
are too powerful. But | have never seen
them say they cannot have secular em-
blems unless they balance them with
religious emblems. Are we going to say
they cannot have a Frosty the Snow-
man unless they also have Mary and
Joseph?

Let us get real, my colleagues. Let us
quit being so thin-skinned. Let us
make the standard where the religious
freedom amendment says, which is
what Justice Rehnquist said, it is what
the Founding Fathers intended. We do
not want an official religion. We will
not have an official religion in the
United States of America. That is in-
consistent with freedom of religion.
But suppressing expressions of reli-
gious heritage or tradition or belief or
a prayer on public property, that is
also inconsistent with our beliefs in
America. So let us correct these court
decisions.

Mr. SOUDER. Perhaps my colleague
had not heard, we cannot refer to him
as Santa Claus. It is just Claus.
“Santa’ is, of course, ‘“‘saint’ in Span-
ish, so we really should not say that.
And | am waiting for it to be called
Patrick’s Day rather than St. Patrick’s
Day. It has a little bit of religious
overtones. We have to be so careful in
our society anymore.

Mr. Chairman, at the end of this par-
ticular special order, | would like to in-
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sert into the RECORD an article. It is
actually a book review in this week’s
Weekly Standard magazine by Richard
Neuhaus, one of the tremendous Chris-
tian writers in this country who wrote
“Religion in the Public Square.” He
has a review of John Noonan’s new
book ““The Luster of Our Country, the
American Experience of Religious
Freedom.” | would like to insert this
review into the ReEcCORD at the end of
this special order.

He makes two points in this review
that, in fact, one of the reasons some
people want to suppress religious free-
dom and free exercise is that, in fact, it
is a danger to the State; that there
have been a number of efforts in this
country rooted in religious freedom,
the abolition of slavery, the war
against polygamy, the prohibition of
alcohol, and the civil rights movement
under the leadership of Martin Luther
King, that really forced changes in our
political system.

Furthermore, he points out in this
book, he has whole chapters to four
contrasting case studies. The French
Revolution’s affirmation and betrayal
of the American idea of religious free-
dom; the American imposition of the
idea on a defeated Japan; Russia’s cur-
rent and deeply flawed efforts to incor-
porate the idea; and the American in-
fluence in the Second Vatican Coun-
cil’s teaching on religious liberty.

In other words, in societies where
they have not followed our pattern of
religious freedom, they have developed
problems. And because we allowed it,
religious freedom, in fact, drove the
system and changed the system.

One other thing that | would like to
insert into the RecorD also following
this article is a cover story in this
week’s U.S. News about James Dobson.
This article is not directly on this sub-
ject but touches on some of the prob-
lems of this country that are occurring
because of the lack of responsiveness.

I know the gentleman from Okla-
homa (Mr. ISTOOK) has been in some of
these meetings, as well as our friend,
the gentleman from Colorado (Mr. BoB
SCHAFFER) in the chair. We have some
differences as to how to approach this,
but what we understand is that Dr.
James Dobson has been a spokesman
and has been a mentor to many of us in
his family issues and how he has done
this, and he is speaking for a lot of our
supporters and millions of people in
America when he says that he is frus-
trated and he is frustrated with the
types of thing that the gentleman from
Oklahoma has been talking about to-
night and | have been talking about
when he says in here, and he is speak-
ing for many people when he said that
he cares about the moral tone of the
Nation. ‘‘I care about right and wrong.
I have very deep convictions about ab-
solute truth.”

And he says, had he stayed simply on
family themes, he could have moved
with ease through all denominations
and in both political parties. But he
has started to speak out because he is
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concerned about the general thrust and
direction of our society that causes
some heartburn in our party, causes
some heartburn in Members of Con-
gress, such as the gentleman from
Oklahoma and myself.

At the same time, we understand why
this article says ‘‘a righteous indigna-
tion,” because that is what many peo-
ple in America feel right now. They do
not understand what in the world is
wrong with the government. The exam-
ples that my colleague has given defy
common sense.

Mr. ISTOOK. Mr. Speaker, | think
the gentleman is making the point
that we cannot separate values and
principles and moral standards from
the religious beliefs which gave them
birth and gave them life and give them
meaning.

If we look at the original founding
document of this Nation, the Declara-
tion of Independence, there is a very
well-known clause in that. Many peo-
ple only read it partway. But | am
speaking of the clause that says, ‘“We
hold these truths to be self-evident
that all men are created equal; that
they are endowed by their Creator with
certain inalienable rights; that among
these are life, liberty, and the pursuit
of happiness; that to secure these
rights, governments are instituted
among men.”’

Now, if we look at what the Founding
Fathers wrote, Mr. Speaker, we see
that they say our rights did not come
from the State, they did not come from
the Federal Government, they did not
come from the State government, they
did not come from a local government,
they did not come from a king, they do
not come from an emperor, our rights
come from God. ‘“We hold these truths
to be self-evident. We are endowed by
our Creator with certain inalienable
rights.”

And what is the purpose of govern-
ment according to the Declaration of
Independence? To secure these rights,
to secure the rights which come to us
from God. That is what the Founding
Fathers wrote they believed was the
purpose of government, to protect our
God-given rights.

I must question, if we cannot ac-
knowledge the author of our rights, if
we cannot acknowledge the origin of
our rights, if we cannot express belief
in He who created our rights, for which
government was created to protect
those rights, if we cannot do those
things, can we stay believers and true
persons to those beliefs and to the prin-
ciples on which this Nation was found-
ed? If we abandon the source of this
Nation, we abandon its principles.

Mr. Speaker, the religious freedom
amendment is intended to protect
these rights which are in jeopardy. It
has not gone without notice across the
world that even though we enjoy great
religious freedom in the United States
of America, but let us not measure it
by what we have left. Let us look at
what has been taken away by these and
other court decisions.
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They have been chipping and chip-
ping and chipping away at our rights.
Are we then to be satisfied because we
still have something left, or must we
recognize the process of this chipping
away, of this diminishing, of this fenc-
ing in of our rights and our freedom
and our precious religious heritage?
Are we to accept this false notion that,
as government expands, religion must
shrink to maintain a separation be-
tween church and state, because we
live in the era of expanding govern-
ment, and if that is the philosophy,
then expansion of government neces-
sitates a shrinking of religion?

Mr. Speaker, that is not the philoso-
phy in which our Founding Fathers be-
lieved. That is why | quoted Chief Jus-
tice Rehnquist on that, and many other
things to this effect can be found in
their writings. We want to have a posi-
tive attitude toward religion, but make
sure that we never embark upon any-
thing that would create any official re-
ligion or any official church or any of-
ficial faith for the United States of
America. But the severity of this prob-
lem in the USA has been noted around
the world.

I want to read a statement from Pope
John Paul 11, which he issued this past
December, just 5 months ago. He was
greeting the new American Ambas-
sador to the Vatican, and Pope John
Paul Il spoke these words to the new
American Ambassador: ‘““‘It would truly
be a sad thing if the religious and
moral convictions upon which the ex-
periment was founded could now some-
how be considered a danger to free soci-
ety such that those who would bring
these convictions to bear upon your
Nation’s public life would be denied a
voice in debating and resolving issues
of public policy. The original separa-
tion of church and state in the United
States was certainly not an effort to
ban all religious conviction from the
public sphere, a kind of banishment of
God from civil society.”
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Mr. Speaker, it is time that we take
notice and that we take action. We will
have the opportunity on the floor of
this House within approximately a
month to vote on the Religious Free-
dom Amendment. It has been approved
by the Subcommittee on the Constitu-
tion, by the Committee on the Judici-
ary, it has over 150 Members of Con-
gress who are cosponsors of it. I hope
even more will add their names to it.

I hope, Mr. Speaker, that those all
across the country who are aware of
this will contact their Member of Con-
gress. | hope they will say to their
Member of Congress, ‘“We need to pro-
tect our religious freedom, we need to
reverse the attack upon prayer in
school and our other religious free-
doms, we need the Religious Freedom
Amendment, and we expect our Mem-
bers of Congress to support it.”” Mem-
bers of Congress need to hear that mes-
sage.

Our children in public school need to
be free to have a simple message of
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hope and faith in their school day, and
let them be aware that yes, there are
some differences in how some people
pray and we have some differences
among us that reflect some of our dif-
ferent faiths. But yet we are united, we
are united by our common beliefs that
almost all Americans share.

That certainly was part of the beliefs
of the Founding Fathers, that we owe
our existence to God, and if we do not
recognize God and if we do not do it
freely and openly and consistently and
yes, daily, Mr. Speaker, then how long
can we expect the blessings of the Lord
to continue with us and with our fami-
lies and with our beloved Nation? We
need that freedom which has been
under attack by the courts.

Let me share with you once again,
Mr. Speaker, the words of the Religious
Freedom Amendment which would be-
come a part of the Constitution, not to
replace the First Amendment but to
supplement it, to be side-by-side with
it. The Religious Freedom Amendment
states as follows:

To secure the people’s right to acknowl-
edge God according to the dictates of con-
science: Neither the United States nor any
State shall establish any official religion,
but the people’s right to pray and to recog-
nize their religious beliefs, heritage or tradi-
tions on public property, including schools,
shall not be infringed. Neither the United
States nor any State shall require any per-
son to join in prayer or other religious activ-
ity, prescribe school prayers, discriminate
against religion, or deny equal access to a
benefit on account of religion.

Those are the simple words, that is
the simple language which will correct
these things which we have been dis-
cussing, which will correct these way-
ward court decisions, which will give
the Supreme Court a better compass
than the one which they have been fol-
lowing.

Mr. Speaker, it is long overdue. We
should have had this vote decades ago.
I am so grateful to be an American, to
live in a land where the American peo-
ple have not lost their faith, but they
need to be free to express it. With faith
comes value, with faith comes prin-
ciples, with faith comes morals, with
faith comes strength, and with faith
comes the blessings, the blessings of
liberty which we seek to secure for our-
selves and for our posterity.

DETAILED AND LEGAL ANALYSIS OF THE RELI-
GIoUs FREEDOM AMENDMENT, HOUSE JOINT
RESOLUTION 78

(By U. S. Congressman Ernest J. Istook, Jr.)
THE RELIGIOUS FREEDOM AMENDMENT (HOUSE

JOINT RESOLUTION 78)

““To secure the people’s right to acknowl-
edge God according to the dictates of con-
science: Neither the United States nor any
State shall establish any official religion,
but the people’s right to pray and to recog-
nize their religious beliefs, heritage or tradi-
tions on public property, including schools,
shall not be infringed. Neither the United
States nor any state shall require any person
to join in prayer or other religious activity,
prescribe school prayers, discriminate
against religion, or deny equal access to a
benefit on account of religion.”

BACKGROUND

The Religious Freedom Amendment, House

Joint Resolution 78, responds to the public’s
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valid concern that our courts have become
hostile to religion, placing barriers to reli-
gious expression which do not exist for other
forms of free speech.

A false and impossible standard of unanim-
ity has been created, saying that if a single
person objects to a prayer or other religious
expression, then an entire group must be si-
lenced and censored. This is the exact oppo-
site of free speech. Free speech exists only
when people have a right to say something
with which others disagree.

For over 36 years, court decisions have
harmed religious freedom in America; the
Religious Freedom Amendment (RFA) is in-
tended as the solution, because the courts
have left no other remedy than to amend the
Constitution. Over 150 Members of the House
of Representatives are co-sponsoring the
RFA. It also is supported by a broad coali-
tion that includes Christian groups, and Jew-
ish groups, and Muslim groups. Support
ranges from America’s largest black denomi-
nation, the National Baptists, to the Salva-
tion Army, Youth for Christ, and the coun-
try’s largest Protestant group, the Southern
Baptist Convention, and many more.

Supreme Court rulings on school prayer
and other religious issues have provoked
public outrage since 1962. Throughout the
last 36 years, public opinion polls consist-
ently show about 75% or more of the Amer-
ican public want a constitutional amend-
ment supporting prayer in public schools.

Not since 1971 has such a constitutional
amendment been voted upon in the House of
Representatives.! The Senate conducted
votes in 1966,2 1970,% and 1984.4 Obviously,
none of those succeeded. Additionally, relat-
ed votes not involving a constitutional
amendment have ranged from efforts to
limit the jurisdiction of the federal courts,
to equal access proposals, to riders on appro-
priations bills. (These efforts are described
in detail in a 1996 report by the Congres-
sional Research Service.5) In 1997, on March
4th, the House approved legislation (HCR 31)
to promote display of the Ten Command-
ments on public property, despite Supreme
Court rulings to the contrary. It prevailed by
295-125, a 70% margin. It was, however, only
a resolution of support, not changing any
statutes or court decisions, much less chang-
ing the Constitutional language which the
courts have misconstrued.

TEXT OF THE RFA

The RFA will end 27 years of inaction by
the House on a constitutional amendment,
by adding to our Constitution this language:

“To secure the people’s right to acknowl-
edge God according to the dictates of con-
science: Neither the United States nor any
State shall establish any official religion,
but the people’s right to pray and to recog-
nize their religious beliefs, heritage or tradi-
tions on public property, including schools,
shall not be infringed. Neither the United
States nor any State shall require any per-
son to join in prayer or other religious activ-
ity, prescribe school prayers, discriminate
against religion, or deny equal access to a
benefit on account of religion.”’ ¢

H.J. Res. 78 also includes the normal proto-
col for submitting this text to the states for
ratification, with a seven-year limit on that
process.

ABOUT ‘‘SEPARATION OF CHURCH AND STATE”

The phrase ‘‘separation of church and
state” is a term whose usage has been offi-
cially condemned by the Chief Justice of the
Supreme Court, William Rehnquist, and with
good reason. He labels it a ““mischievous di-
version of judges from the actual intentions
of the drafters of the Bill of Rights. . . . a
metaphor based on bad history, a metaphor
which has proved useless as a guide to judg-
ing.” Rehnquist then stated his conclusion:
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“It should be frankly and explicitly aban-
doned.””

The term ‘‘separation of church and state”
has been frequently used not to promote offi-
cial neutrality toward public religious ex-
pression, but to promote hostility. Essen-
tially, it suggests that whenever government
is present, religion must be removed. Unfor-
tunately under this philosophy, because gov-
ernment today is found almost everywhere,
the growth of government dictates a shrink-
ing of religion. ‘‘Separation” becomes a eu-
phemism for ‘“‘crowding out’ religion.

A proper analysis should center on the ac-
tual text of the Constitution, but too often
the language of the Constitution is ignored,
and is replaced with a focus on the catch-
phrase ‘‘separation of church and state.” It
is cited almost as a mantra, often in an ef-
fort to foreclose further discussion, and
without critical analysis of what the phrase
actually might mean. That phrase is not
found in the Constitution; yet it commonly
is erroneously treated as the standard meas-
uring stick for religious freedom issues.

A wrongful focus on this term inevitably
becomes antagonistic to religion, because its
premise is that wherever government exists,
religion must be pushed aside, to maintain
the ‘‘separation.” Since American govern-
ment today is far, far larger than in the days
of our Founding Fathers, or than in any
other era,® its expansion automatically
crowds out religious expression. When gov-
ernment enters, religion must exit. Our
courts are blazing a wayward trail because
they use a broken compass, a fact noted by
dissenters on the Supreme Court. Chief Jus-
tice Rehnquist has decried the phrase as a
“misleading metaphor’ which the Court has
followed “‘for nearly forty years.”” 9

After reviewing at great length both the
extra-Constitutional origin of the phrase,
and the history of the development of the
First Amendment itself, Chief Justice
Rehnquist in Wallace v. Jaffree, 472 U.S. 38
(1985) condemned the reliance on the phrase
‘“‘separation of church and state’’. Among his
comments:

“The evil to be aimed at, so far as those
who spoke were concerned [in the Congress
which approved the First Amendment], ap-
pears to have been the establishment of a na-
tional church, and perhaps the preference of
one religious sect over another; but it was
definitely not concern about whether the

Government might aid all religions
evenhandedly.
* * * * *

“It would seem from this evidence that the
Establishment Clause of the First Amend-
ment had acquired a well-accepted meaning:
it forbade establishment of a national reli-
gion, and forbade preference among religious
sects or denominations. Indeed, the first
American dictionary defined the word ‘‘es-
tablishment” as ‘‘the act of establishing,
founding, ratifying or ordainin(g,”’) such as
in ““[t]lhe episcopal form of religion, so
called, in England.” 1 N. Webster, American
Dictionary of the English Language (1st ed.
1828). The Establishment Clause did not re-
quire government neutrality between reli-
gion and irreligion nor did it prohibit the
federal government from providing non-dis-
criminatory aid to religion. There is simply
no historical foundation for the proposition
that the Framers intended to build the ““wall
of separation’ that was constitutionalized in
Everson.

* * * * *

““‘Our recent opinions, many of them hope-
lessly divided pluralities, have with embar-
rassing candor conceded that the ‘“‘wall of
separation’ is merely a “‘blurred, indistinct,
and variable barrier,” which “is not wholly
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accurate’ and can only be
ceived.” [Citations omitted.]

* * * * *

“But the greatest injury of the “wall’’ no-
tion is its mischievous diversion of judges
from the actual intentions of the drafters of
the Bill of Rights. . . . The “wall of separa-
tion between church and State’ is a meta-
phor based on bad history, a metaphor which
has proved useless as a guide to judging. It
should be frankly and explicitly abandoned.

* * * * *

“The Framers intended the Establishment
Clause to prohibit the designation of any
church as a ““national”” one. The Clause was
also designed to stop the Federal Govern-
ment from asserting a preference for one re-
ligious denomination or sect over others.
Given the ‘“‘incorporation’’ of the Establish-
ment Clause as against the States via the
Fourteenth Amendment in Everson, States
are prohibited as well from establishing a re-
ligion or discriminating between sects. As its
history abundantly shows, however, nothing
in the Establishment Clause requires govern-
ment to be strictly neutral between religion
and irreligion, nor does that Clause prohibit
Congress or the States from pursuing legiti-
mate secular ends through nondiscrim-
inatory secular means.”

The Religious Freedom Amendment re-
flects Rehnquist’s analysis as Chief Justice
of the Supreme Court, and corrects the deci-
sions he criticizes.

Catch-phrases such as ‘‘separation of
church and state’’ 10 have had a chilling ef-
fect in modern America because government
has expanded into almost every area of life.
If the church must be segregated from gov-
ernment, then government’s entry into any
activity is a de facto expulsion of religion
from that area. The severity of the problem
was noted by Pope John Paul 11, on greeting
the new American ambassador to the Vati-
can in December, 1997, when he stated, “‘It
would truly be a sad thing if the religious
and moral convictions upon which the Amer-
ican experiment was founded could now
somehow be considered a danger to free soci-
ety, such that those who would bring these
convictions to bear upon your nation’s pub-
lic life would be denied a voice in debating
and resolving issues of public policy. The
original separation of Church and State in
the United States was certainly not an effort
to ban all religious conviction from the pub-
lic sphere, a kind of banishment of God from
civil society.”

HOW WILL THE RFA CHANGE THE OUTCOME OF

PREVIOUS SUPREME COURT DECISIONS?

As noted in numerous examples, some of
which follow, the RFA reflects the opinions
expressed by many Supreme Court justices
prior to the Court’s detours in recent years,
and also reflects the dissenting opinions of
many Justices during this period. (Often
these were 5-4 decisions, meaning the dis-
senters were but a single vote short of being
a majority.) The RFA effectively incor-
porates (or re-incorporates) their arguments
into the Constitution.

The following are some of the key deci-
sions which are affected:

ENGEL V. VITALE

—The threshold case of Engel v. Vitalel!
held that government may not compose any
official prayer or compel joining in prayer.
This portion of Engel would remain intact.
However, that portion of Engel which pre-
cluded students from engaging in group
classroom prayer even on a voluntary basis
would be corrected by the RFA.12

ABINGTON SCHOOL DISTRICT V. SCHEMP

—Abington School District v. Schemp 13, to
the extent that it prohibited the composition

“dimly per-
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or imposition of prayer by an entity of gov-
ernment, would remain the law under the
RFA. But to the extent that Abington broad-
ly permits the Establishment Clause to su-
persede the Free Exercise Clause, it would
yield to the standard enunciated in Justice
Stewart’s dissent:

“It is, | think, a fallacious oversimplifica-
tion to regard these two provisions as estab-
lishing a single constitutional standard of
“‘separation of church and state,”” which can
be mechanically applied in every case to de-
lineate the required boundaries between gov-
ernment and religion. We err in the first
place if we do not recognize, as a matter of
history and as a matter of the imperatives of
our free society, that religion and govern-
ment must necessarily interact in countless
ways. Secondly, the fact is that while in
many contexts the Establishment Clause and
the Free Exercise Clause fully complement
each other, there are areas in which a doc-
trinaire reading of the Establishment Clause
leads to irreconcilable conflict with the Free
Exercise Clause.”

WALLACE V. JAFFREE

—The prohibition on silent prayer in pub-
lic schools, incorporated into Wallace v.
Jaffree 14, would be corrected by the RFA. Si-
lent prayer (as well as vocal prayer) would be
legitimized, so long as there was no govern-
ment dictate either to compel that it occur,
or to compel any student to participate.

As Chief Justice Burger stated in his dis-
sent in Wallace v. Jaffree:

“It makes no sense to say that Alabama
has ‘“‘endorsed prayer’ by merely enacting a
new statute ‘‘to specify expressly that vol-
untary prayer is one of the authorized activi-
ties during a moment of silence, . . . To sug-
gest that a moment-of-silence statute that
includes the word “‘prayer’ unconstitution-
ally endorses religion, while one that simply
provides for a moment of silence does not,
manifests not neutrality but hostility to-
ward religion.

* * * * *

“The notion that the Alabama statute is a
step toward creating an established church
borders on, if it does not trespass into, the
ridiculous. The statute does not remotely
threaten religious liberty; it affirmatively
furthers the values of religious freedom and
tolerance that the Establishment Clause was
designed to protect. Without pressuring
those who do not wish to pray, the statute
simply creates an opportunity to think to
plan, or to pray if one wishes . . .”’

In Justice Potter Stewart’s dissent from
Abington, he found permitting school prayer
is a necessary element of diversity:

‘“. .. the duty laid upon government in
connection with religious exercises in the
public schools is that of refraining from so
structuring the school environment as to put
any kind of pressure on a child to participate
in those exercises; it is not that of providing
an atmosphere in which children are kept
scrupulously insulated from any awareness
that some of their fellows may want to open
the school day with prayer, or of the fact
that there exist in our pluralistic society dif-
ferences of religious belief.”

LEE V. WEISMAN

—Graduation prayers (so long as not pre-
scribed by government) would be freed of the
prohibition in Lee v. Weisman, 505 U.S. 577
(1992). Justice Kennedy wrote in that case
that the normal expectation of respectful si-
lence (which is expected for so many other
school programs), became coercion when a
rabbi offered a graduation prayer, because it
creates ‘‘pressure, though subtle and indi-
rect, . . . as real as any overt compulsion.”

The RFA takes issue with Justice Ken-
nedy’s view, and instead embodies the views
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of the four Justices who dissented to this 5—
4 decision. Whether at a graduation or other
school setting, the RFA incorporates the
conclusions of these four Justices (Scalia,
Rehnquist, White and Thomas) that ‘“‘hear-
ing”’ is not ‘“‘participating’ and ‘“‘hearing” is
not ‘“‘joining” in prayer, and thus there was
no coercion to pray.

The Court never explained how expecting
respect for a rabbi’s prayer at graduation is
worse or more ‘‘coercive’” than expecting
courtesy and quiet for non-religious school
presentations, or for the Pledge of Allegiance
which was also a part of the graduation cere-
mony. The majority, though, turned its back
on neutrality by holding that expecting
courtesy and tolerance is coercive, even
though seeking respect for non-religious
speech was normal and permitted. But be-
cause Lee V. Weisman transmuted simple
listening into ‘“‘participation”, the Religious
Freedom Amendment instead requires some-
thing greater than this before an activity is
deemed to be an infringement of rights. The
RFA applies a simple common-sense stand-
ard that makes prayer an expressly-per-
mitted activity, so long as actual joining-in
and/or prescribing of prayer are not required.
Listening is not joining and is not partici-
pating and is not coercion.

In dissenting to Lee V Weisman’s 5-4 rul-
ing, Justice Scalia called the new ‘“‘psycho-
logical coercion’ standard ‘‘boundless, and
boundlessly manipulable’”.’> He noted that
prayer at school graduations had been stand-
ard since the first known graduation from a
public high school, in Connecticut in July
1868.16 Just as the RFA now does, Justice
Scalia and the other three dissenting jus-
tices distinguished between being present
and actually joining in a prayer. As these
four justices wrote (at 636):

*“. . . According to the [majority opinion of
the] Court, students at graduation who want
‘“to avoid the fact or appearance of participa-
tion,” . . . in the invocation and benediction
are psychologically obligated by ‘“‘public
pressure, as well as peer pressure, ... to
stand as a group or, at least, maintain re-
spectful silence”” during those prayers. This
assertion-the very linchpin of the Court’s
opinion—is almost as intriguing for what it
does not say as for what it says. It does not
say, for example, that students are psycho-
logically coerced to bow their heads, place
their hands in a Durer-like prayer position,
pay attention to the prayers, utter ‘“Amen,”
or in fact pray. . . . It claims only that stu-
dents are psychologically coerced ‘“‘to stand

or, at least, maintain respectful si-
lence.” . . . The Court’s notion that a stu-
dent who simply sits in ‘“‘respectful silence”
during the invocation and benediction (when
all others are standing) has somehow
joined—or would somehow be perceived as
having joined—in the prayers is nothing
short of ludicrous.”

The standard of Lee v. Weisman’s bare 5-4
majority has been dangerous, because it de-
clares that simple exposure to religious
speech (like exposure to pornography) is so
inherently damaging that people must be
protected from it. In the majority opinion,
Justice Kennedy wrote (at 505 U.S. 594), ““As-
suming, as we must, that the prayers were
offensive . . .”’. Even pornography is granted
a chance to be measured against prevailing
community standards; but prayer is assumed
automatically to be offensive. Lee wv.
Weisman’s subjective standard permits a
lone “‘offended”” individual to silence all oth-
ers in a public place, thereby censoring their
religious expressions.

The effect of this ruling was to create the
dangerous notion of a new ‘‘freedom from
hearing’ right which is superior to others’
express free speech rights under the First
Amendment. This is especially insidious and
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chilling when it is used for prior restraint of
religious speech. It also perpetuates the no-
tion that an offense to a few must be cor-
rected, even if doing so gives offense to the
vast majority. As Justice Kennedy noted (505
U.S. 595), “for many persons an occasion of
this significance lacks meaning if there is no
recognition, however brief, that human
achievements cannot be understood apart
from their spiritual essence.” But he found
that interest immaterial, so long as any one
person was offended. The four dissenters
took a view much more in keeping with re-
specting the rights of all, and not just of a
few. They noted that, in trying to avoid of-
fense to one student and one parent, the
Court’s anti-graduation prayer ruling ig-
nored the fact that it was giving offense to
all the other students and parents. They
stated (at 505 U.S. 645):

“The reader has been told much in this
case about the personal interest of Mr.
Weisman and his daughter, and very little
about the personal interest on the other side.
They are not inconsequential. Church and
state would not be such a difficult subject if
religion were, as the Court apparently thinks
it to be, some purely personal avocation that
can be indulged entirely in secret, like por-
nography, in the privacy of one’s room. For
most believers it is not that, and has never
been. Religious men and women of almost all
denominations have felt it necessary to ac-
knowledge and beseech the blessing of God as
a people, and not just as individuals, because
they believe in the ‘“‘protection of divine
Providence,” as the Declaration of Independ-
ence put it, not just for individuals but for
societies; because they believe God to be, as
Washington’s first Thanksgiving Proclama-
tion put it, the “Great Lord and Ruler of Na-
tions.” One can believe in the effectiveness
of such public worship, or one can deprecate
and deride it. But the longstanding Amer-
ican tradition of prayer at official cere-
monies displays with unmistakable clarity
that the Establishment Clause does not for-
bid the government to accommodate it.”’

Lee v. Weisman, in discussing the tradition
of graduation prayer, also included an inter-
esting note that the practice was part of the
first known American graduation ceremony.
As it noted (at 505 U.S. 635):

“By one account, the first public high
school graduation ceremony took place in
Connecticut in July 1868—the very month, as
it happens, that the Fourteenth Amendment
(the vehicle by which the Establishment
Clause has been applied against the States)
was ratified—when 15 seniors from the Nor-
wich Free Academy marched in their best
Sunday suits and dresses into a church hall
and waited through majestic music and long
prayers.”

Under the pretense of promoting tolerance,
our courts have thus been used to promote
censorship. The RFA corrects this, protect-
ing the rights of both minorities and majori-
ties. The Constitution and the Bill of Rights
were intended to protect each and every one
of us, not merely some of us.

STONE V. GRAHAM

—The ability to post the Ten Command-
ments on public property (as an expression of
religious beliefs, heritage or traditions of the
people), prohibited by Stone v. Graham, be-
comes protected under the RFA, although
there would be neither a mandate nor a guar-
antee that it would be proper under all cir-
cumstances. But Stone v. Graham’s auto-
matic prohibition on such a display would be
ended.

Stone’s majority decision expressed con-
cern that posting the Ten Commandments
would ““induce the schoolchildren to read,
meditate upon, perhaps to venerate and
obey, the Commandments.””18 But, in dis-
sent, Chief Justice Rehnquist noted:1°
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“The Establishment Clause does not re-
quire that the public sector be insulated
from all things which may have a religious
significance or origin. . . . Kentucky has de-
cided to make students aware of this fact by
demonstrating the secular impact of the Ten
Commandments.”

Chief Justice Rehnquist then quotes from a
1948 opinion 20 by former Justice Jackson:

“ Perhaps subjects such as mathe-
matics, physics or chemistry are, or can be,
completely secularized. But it would not
seem practical to teach either practice or ap-
preciation of the arts if we are to forbid ex-
posure of youth to any religious influences.
Music without sacred music, architecture
minus the cathedral, or painting without the
scriptural themes would be eccentric and in-
complete, even from a secular point of
view. . . . | should suppose it is a proper, if
not an indispensable, part of preparation for
a worldly life to know the roles that religion
and religions have played in the tragic story
of mankind. The fact is that, for good or for
ill, nearly everything in our culture worth
transmitting, everything which gives mean-
ing to life, is saturated with religious influ-
ences, derived from paganism, Judaism,
Christianity—both Catholic and Protes-
tant—and other faiths accepted by a large
part of the world’s peoples.””

LEMON V. KURTZMAN

—Lemon v. Kurtzman?! and its subjective
three-pronged test have often been used to
achieve a desired result rather than to guide
an analysis. The Lemon test would nec-
essarily be revised, because a ‘“‘purely secu-
lar’” objective would no longer be compul-
sory. Recognition of religious heritage, tra-
dition or belief would be a proper objective,
so long as it did not rise to the level of pro-
moting a particular faith.

ALLEGHENY V. ACLU

—The case of County of Allegheny v.
ACLU, Greater Pittsburgh Chapter,22 would
be brought back into line with Lynch v. Don-
nelly.23 (Both were 5-4 decisions.) The so-
called “plastic reindeer’” test for holiday
symbols on public property would no longer
be decisive. Lynch permitted display of a
government-owned Nativity scene, whereas
Allegheny restricted the display of a private
creche on public property, citing a need for
better visual ‘“‘balance” with secular em-
blems. It would be no more compulsory to
add secular items to a religious display than
to require adding religious symbols to “‘bal-
ance’’ purely secular displays.

A truer test would consider whether sym-
bols of differing faiths were afforded similar
opportunity for display during their special
seasons. The proper test would be whether
government sought to establish an official
religion, rather than outlawing traditions
from a public forum.

The Religious Freedom Amendment would
correct the Supreme Court’s bias that secu-
lar symbols, regardless of how perverse, are
constitutionally-protected for public dis-
play,24 whereas religious symbols are consid-
ered suspect. The intent of the RFA is to re-
establish true neutrality, by affording reli-
gious expression the same equal protection
as other expression, rather than the pretense
of neutrality that too often exists in name
only.2s The carryover of true neutrality
would extend to other aspects of once-com-
mon but now-suppressed reflections of be-
liefs, heritage and traditions. School holiday
programs would not feel the pressure to
limit songs to ‘“Frosty the Snowman” or
““Rudolph the Red-Nosed Reindeer’’. The car-
ols of Christmas, the hymns of Thanks-
giving, the songs of Hanukkah, and those of
other holidays and other faiths would be wel-
come. Tolerance and understanding would be
promoted, rather than avoided. The standard
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would be that reflections of faith, meaning
minority faiths as well as majority faiths,
are clearly permitted, so long as it does not
progress into advocating or promoting any
particular faith.

SECTION-BY-SECTION REVIEW OF THE RFA

Preamble: “To secure the people’s right to
acknowledge God according to the dictates
of conscience: . . .”

The preamble has a purpose. As former
Chief Justice Story described the nature of a
constitutional preamble, “‘Its true office is
to expound the nature and extent and appli-
cation of the powers actually conferred by
the Constitution, and not substantively to
create them.”” 26 The preamble to H.J. Res. 78
serves principally to indicate intent, to as-
sist in interpreting the substantive provi-
sions.

The concept of this particular preamble is
attributed chiefly to Forest Montgomery,
legal counsel for the National Association of
Evangelicals. There is nothing unique or un-
usual, however, to have constitutional lan-
guage which expressly mentions God. Such
language is the rule, and not the exception,
in our state constitutions.

Critics of this mention of God should re-
view the constitutions of our 50 states.
Through these, the American people have
freely embraced attitudes very different
from those expressed by the U.S. Supreme
Court. All fifty of our states 27 have adopted
express and explicit mentions of God in their
constitutions or preambles. The attached
Appendix details the express language, from
each of the states.

In Alaska, the constitution states that its
citizens are ‘‘grateful to God and to those
who founded our nation . . . , in order to se-
cure and transmit to succeeding generations
our heritage of political, civil and religious
liberty’”. In Colorado, theirs reads, ‘“‘with
profound reverence for the Supreme Ruler of
the Universe.”” Idaho states, ‘‘grateful to Al-
mighty God for our freedom,” which is the
identical phrase used by California, and Ne-
braska, and New York, and Ohio, and Wis-
consin. Pennsylvania phrases it as ‘‘grateful
to Almighty God for the blessings of civil
and religious liberty, and humbly invoking
His guidance.”

Some go even farther. Maryland’s Article
36 declares ‘“‘the duty of every man to wor-
ship God.” Maryland’s constitution further
states that nothing in it shall prohibit ref-
erences to God or prayer ‘“‘in any govern-
mental or public document, proceeding, ac-
tivity, ceremony, school, institution, or
place’ and declares that those things are not
considered to be an establishment of reli-
gion. Virginia’s refers to the ‘““duty which we
owe to our Creator’ and to the ‘“‘mutual duty
of all to practice Christian forbearance, love
and charity.”

These references to God are typical of our
state constitutions.

Just as America adopted “In God We
Trust” as our national motto, the states
have mottoes, often incorporated on their
state seals. Arizona’s seal states, ‘‘Ditat
Deus’”, meaning ‘““God Enriches.” Florida’s
seal states, “‘In God We Trust.”” Ohio doesn’t
put it on a seal, but proclaims its motto,
“With God, All Things Are Possible.”” 28

The Religious Freedom Amendment echoes
the philosophy found in our state constitu-
tions, namely that faith guided the creation
of America’s common principles and ideals,
and faith is at the core of preserving them.
It tracks the essence of the Declaration of
Independence, wherein our Founding Fathers
proclaimed that our rights come not from
government, but from God, declaring, ‘“We
hold these truths to be self-evident, that all
men are created equal, that they are en-
dowed by their Creator with certain
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unalienable Rights; that among these are
Life, Liberty and the pursuit of Happiness.
That to secure these rights, Governments
are instituted among Men.”’

The Religious Freedom Amendment also
applies a phrase common to many of the
original state constitutions: ‘“‘according to
the dictates of conscience”. Virginia used it
in 1776 as part of its Declaration of Rights,
proclaiming, ‘“‘all men are equally entitled to
the free exercise of religions, according to
the dictates of conscience.”” It appeared with
slight variations in the original constitu-
tions of Delaware, New Jersey and North
Carolina (all 1776), Vermont (1777), Massa-
chusetts (1780) and New Hampshire (1784).
Today, this phrase of ‘‘according to the dic-
tates of conscience” is echoed in the con-
stitutions of 28 states—Arkansas, Connecti-
cut, Delaware, Georgia, Indiana, Kansas,
Kentucky, Maine, Massachusetts, Michigan,
Minnesota, Missouri, Nebraska, New Hamp-
shire, New Jersey, New Mexico, North Caro-
lina, Ohio, Oregon, Pennsylvania, Rhode Is-
land, South Dakota, Tennessee, Texas, Utah,
Vermont, Virginia and Wisconsin.

It must always be stressed that the Reli-
gious Freedom Amendment is not intended
to override the First Amendment’s prohibi-
tions on establishing any religion as a state
religion and on creating official status for
any set of beliefs. The RFA would not do
this. The preamble’s inclusion of the phrase,
“‘according to the dictates of conscience,” is
the first of multiple protections within the
Religious Freedom Amendment to safeguard
the rights of religious minorities.

The term ‘‘according to the dictates of
conscience’ does not, however, protect lewd
behavior under the claim or pretense of reli-
gion. Although worded in absolutist fashion,
the First Amendment nevertheless vyields
when necessary to avoid ‘‘substantial threat
to public safety, peace, or order’.2® The
courts have determined that free exercise of
religion is not a license to disregard general
statutes on behavior, such as those against
advocating violent overthrow of the govern-
ment,3° outlawing polygamy 31, use of illegal
drugs32, prostitution33, and even snake-han-
dling34. The right to free speech does not
permit shouting “Fire!”” in a public thea-
ter35, or wanton and intentional libel and
slander 36. Free speech does not give students
a right to interrupt and usurp class time to
speak whenever they want about whatever
they want. Neither does the RFA. The RFA
would not permit or sanction disruptive be-
havior by those wishing to pray or to speak
about religion. It does not open public
schools to anyone who might wish to enter
to bring in their own religious message.
Trespass remains trespass. The RFA simply
permits religious openness by those students
who have a right (and usually a legal obliga-
tion) to attend school.

“The people’s right’ is a right held both by
individuals and as a collective group. The
RFA does not, however, create a mechanism
for government officials to begin dictating
wholesale inclusion of religious symbols for
constant or incessant display on public prop-
erty, because they would remain bound by
the First Amendment’s prohibition against
establishing an official religion via govern-
ment! The RFA simply shifts the boundary,
away from exclusionism and into greater ac-
commodation, but stops well short of actual
endorsement of religion. It provides a check
upon the court challenges which have erro-
neously equated and confused accommoda-
tion and recognition with endorsement.

The RFA would correct the trend of using
the Establishment Clause to run roughshod
over the Free Exercise Clause. The First
Amendment consciously established a ten-
sion by stating not only what government
could not do, but also stating what the peo-
ple could do. Our courts have instead used it
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to halt voluntary religious expressions by
citizens, individually and collectively, when-
ever government has some connection.

Because the scope and intrusiveness of gov-
ernment into all aspects of American society
has grown so rapidly, it has become all-per-
vasive, making it a rare occasion when there
is no presence of government. Accordingly,
the judicially-created ‘‘wall of separation”
has become a moving wall. As the presence
of government constantly expands, this
standard crowds out opportunities for reli-
gion to be present and to flourish. As shown
by the recent ruling in City of Boerne v. Flo-
res, Archbishop3’” even a church’s ability to
have room to seat its worshippers is sub-
jected to government control. This was never
the intention of our Founding Fathers.

The RFA’s preamble stresses our shared
belief that government should accommodate
and protect religious freedom, but it simul-
taneously stresses that government should
not and must not dictate in regard to reli-
gion. By concluding with the safeguard of
“‘according to the dictates of conscience,”
the preamble assures that as it protects reli-
gious expression in public places, it never-
theless cannot be used to dictate expression
or non-expression of beliefs, nor can it be
used to favor one religious faith over an-
other.

Protecting religious expression: ‘‘Neither
the United States nor any State shall estab-
lish any official religion, but the people’s
right to pray and to recognize their religious
beliefs, heritage or traditions on public prop-
erty, including schools, shall not be in-
fringed. . . .”

NEVER AN OFFICIAL CHURCH

This phrase draws a clear boundary beyond
which government cannot go. No public
property occasion which recognizes religious
beliefs, heritage or tradition, and no such ex-
ercise of the right to pray shall rise to the
level of denoting any religion as official.
This follows the intent of the drafters of the
First Amendment, as understood by now-
Chief Justice William Rehnquist and related
in his opinion in Wallace v. Jaffree:

“The evil to be aimed at, so far as [its
drafters] were concerned, appears to have
been the establishment of a national church,
and perhaps the preference of one religious
sect over another, but it was definitely not
concern about whether the Government
might aid all religions evenhandedly.’’ 38

Government should accommodate Ameri-
ca’s faiths, and the emphasis they have al-
ways received in this nation’s life, but
should not be promoting any one faith in
particular. For example, the RFA would not
permit government to proclaim officially
that the United States is a ‘“‘Christian na-
tion”’, nor a ‘““Jewish nation,” “Muslim na-
tion,” nor that of any other particular faith.
But the supposed accommodation under cur-
rent rulings is typically a pretense, the func-
tional equivalent of no accommodation at
all.

The proper standard of accommodation
was described by then-Chief Justice Warren
Burger, in his dissent to Wallace v. Jaffree,
472 U.S. 38, at 90:

“The statute [permitting a moment of si-
lence, and thus silent prayer, in Alabama’s
public schools] “‘endorses” only the view
that the religious observances of others
should be tolerated and, where possible, ac-
commodated. If the government may not ac-
commodate religious needs when it does so
in a wholly neutral and noncoercive manner,
the “‘benevolent neutrality”” that we have
long considered the correct constitutional
standard will quickly translate into the
“callous indifference” that the Court has
consistently held the Establishment Clause
does not require.
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“The Court today has ignored the wise ad-
monition of Justice Goldberg that ‘‘the
measure of constitutional adjudication is the
ability and willingness to distinguish be-
tween real threat and mere shadow.”

The language to permit religious expres-
sion on public property is the first corrective
segment of the RFA; the second is the por-
tion dealing with non-discrimination.

The text of the RFA uses the two-part
structure employed by the First Amend-
ment, intended to balance freedom from
state-imposed religion (via the so-called Es-
tablishment Clause, ‘“Congress shall make no
law respecting an establishment of
religion . . .””) with freedom of religion (via
the so-called Free Exercise Clause, ‘‘or pro-
hibiting the free exercise thereof’’). The RFA
likewise echoes the prohibition on an official
religion, then follows it with language clear-
ly indicating that the intent is not to re-
strict religion, but to maximize it. The
RFA’s terms are necessarily more explicit
than the First Amendment, as a necessity to
correct court rulings of recent years.

The RFA reflects former Chief Justice
Warren Burger’s comments about how gov-
ernment should accommodate expressions of
religious tradition, heritage and belief. As he
wrote in Lynch v. Donnelly, 465 U.S. 668, at
675 (1984) (and before Lynch was undercut by
a later 5-4 ruling):

“[t]here is an unbroken history of official
acknowledgment by all three branches of
government of the role of religion in Amer-
ican life from at least 1789 and that there
are ‘‘countless . . . illustrations of the Gov-
ernment’s acknowledgment of our religious
heritage and governmental sponsorship of
graphic manifestations of that heritage.”
These included, in part:

““—invocations of Divine guidance in delib-
erations and pronouncements of the Found-
ing Fathers and contemporary leaders;

‘“—George Washington’s designation of a
religiously-toned Thanksgiving, which 80
years later was made a national holiday;

‘“—the designation of Christmas as a na-
tional holiday and the grant of paid leave to
public employees on that day;

“—Presidential proclamations commemo-
rating other religious events, such as the
Jewish High Holy Days;

“—Usage of “In God We Trust” as a na-
tional motto, and on coins and currency;

“—Display of religious paintings in pub-
licly-supported art galleries [to which he
could have added the religious overtones of
many of the depictions in Statuary Hall in
the U.S. Capitol itself].”

WHO ARE ‘‘THE PEOPLE’’?

The word ‘“‘people” was purposefully cho-
sen rather than specifying simply ‘“‘a per-
son’s right’” or ‘“‘every person’s right” to
pray, and to recognize religious tradition,
heritage or belief. In speaking of ‘“‘the peo-
ple’s right”, the RFA embodies ‘‘people” in
both the individual and the collective mean-
ing of the word. This is consistent with the
dual usage already employed by Constitu-
tional references to ‘‘the people.”

In its Preamble, the Constitution opens
with “We the People”’, thus referring to the
collective conduct of the American people
acting to create their government.

The First Amendment uses an obviously
collective sense of “‘people’” when it pro-
claims ‘‘the right of the people peaceably to
assemble, and to petition the government for
a redress of grievances.”

The Fourth Amendment employs it to indi-
cate individual rights in protecting ‘“The
right of the people to be secure in their per-
sons, houses, papers, and effects, against un-
reasonable searches and seizures.”

The Ninth and Tenth Amendments make
obvious reference to the collective rights of
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the people, using their instrumentality of
government, in specifying that “The enu-
meration in the Constitution, of certain
rights, shall not be construed to deny or dis-
parage others retained by the people.” and
that “The powers not delegated to the
United States by the Constitution, nor pro-
hibited by it to the states, are reserved to
the states respectively, or to the people.”
PROTECTING KEY DECISIONS

The RFA is also intended to preserve and
protect the precedential value of Supreme
Court decisions favorable to religious free-
dom and to even-handed treatment of reli-
gion, namely Marsh v. Chambers, 463 U.S. 783
(1983) and Rosenberger v. Rector and Visitors
of the University of Virginia, 115 S. Ct. 2510
(1995). Without the RFA, the future of these
precedents is problematical, because they
are isolated exceptions to the trends of the
Supreme Court in other religious freedom
cases. Their viability and precedential value
is subject to sudden change by the Court, ab-
sent the RFA.

The RFA also cements the precedent of an-
other series of Supreme Court decisions, re-
lating to government providing of benefits to
students who are in parochial schools. That
ruling, in the 5-to-4 decision in Agostini v.
Felton, is discussed as part of the ‘“‘benefits”
clause of the RFA, later in this document.

Marsh v. Chambers, 463 U.S. 783 (1983), by
6-to-3 upheld the constitutionality of pray-
ers by a government-paid chaplain, at the
opening of legislative sessions.3® Rosenberger
by a 5-to-4 Court margin directed that when
a public university funded other student pub-
lications, it could not refuse to assist one
with a Christian association.

These decisions in Marsh v. Chambers and
Rosenberger v. Rector are protected by the
Religious Freedom Amendment, guarding
them from the vagaries of back-and-forth
shifting margins on the Supreme Court.

PROTECTING RIGHTS OF THE PEOPLE

H.J. Res. 78 does not seek to protect reli-
gious rights simply by restricting the power
of government; it also proclaims an affirma-
tive right of the people themselves. The Bill
of Rights and other Constitutional amend-
ments have likewise used both approaches to
establish and protect rights of the people.4
The Religious Freedom Amendment ex-
pressly declares the rights of the people, to
make its intent clearer to the courts. (But,
as previously noted, the absolutist state-
ment of an affirmative right does not impede
reasonable requirements for the time, place
and manner of speech. For example, the RFA
does not give a student any right to disrupt
class by spontaneously offering a prayer,
just as the First Amendment does not give
them any right to disrupt class by spontane-
ously launching into any other form of
speech.)

“Public property’” as used in the RFA is
synonymous with ‘‘government property”’,
but is not limited to real estate. In a proper
case, it can for example address public prop-
erty such as a city seal which contains a de-
piction of a community’s heritage, traditions
or beliefs. Thus, the limiting test is to assure
that any role of government does not go be-
yond recognizing religious belief, heritage or
tradition, and avoids becoming the promot-
ing of any religion. The RFA does not repeal
the Establishment Clause of the First
Amendment, but interacts with it, restoring
the former balance between the Establish-
ment Clause and the Free Exercise Clause.
Use of public property to go beyond the
Equal Access Act, to go beyond recognition
and into promotion of a religion would con-
tinue to run afoul of the Establishment
Clause of the First Amendment.

Protecting individual conscience and mi-
norities: ““. . . Neither the United States nor
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any State shall require any person to join in
prayer or other religious activity, [or] pre-
scribe school prayers . . .”

The RFA does contain any language to
overturn the First Amendment’s prohibition
on establishing an official religion, neither
expressly nor impliedly. Nevertheless, it con-
tains protective language as an extra safe-
guard to assure this. The RFA echoes the
pattern of the First Amendment, with both a
prohibition on establishing an official
church, coupled with guarantees intended to
assure maximum religious liberty.

No school prayer (nor any religious activ-
ity) could ever be mandatory; the RFA ex-
plicitly makes this clear. It demonstrates an
abundance of caution and concern for reli-
gious freedom for all, in particular for any
who may be in a minority in their area. It
does not permit a large group to muzzle or
suppress a small group; it does not permit a
small group to muzzle or censor a large
group. Nor does it permit anyone to compel
prayer or other religious conduct by those
who do not wish to participate.

Neither the federal nor state government
could prescribe prayer. This covers both
principal definitions of ‘“‘prescribe”. It could
not ‘“‘prescribe’ prayers, in the sense that it
could not direct that they occur; under the
RFA, that initiative properly comes from
students. Nor could government ‘‘prescribe”’
prayer, in the sense that it could not dictate
the content of prayer.

This language reinforces the ‘‘according to
the dictates of conscience’ protection of the
RFA’s preamble.

The RFA effectively endorses and follows
the standard applied by the Supreme Court
in West Virginia State Board of Education v.
Barnette.*! There, the Court correctly ruled
that no child could or should be compelled to
say the Pledge of Allegiance. However, the
Court did not create a right for an objecting
student to prohibit their classmates from
saying the Pledge.

Providing equal protection: ‘. . . [Neither
the United States nor any State shall] . . .
discriminate against religion, or deny equal
access to a benefit on account of religion.”

ENDING DISCRIMINATION AGAINST RELIGION

Religious symbols and religious behavior
are treated by current court decisions as
being automatically suspect when they occur
on public property, or in association with a
government activity or program.42 But un-
like the standard on religion, secular sym-
bols, behavior, or activity are not pre-bur-
dened. This discriminatory dual standard is
prohibited by the RFA. The amendment does
not prohibit positive accommodation of reli-
gion, such as non-profit tax treatment, but
focuses instead to bar discrimination against
religion.

The Congressional Research Service re-
ported recently on 30 instances of federal
statutes and regulations which assure that
government does not subsidize religious
practices of receiving organizations. But
CRS also found an additional 51 federal stat-
utes and regulations which disqualify reli-
gious organizations or adherents from neu-
tral participation in generalized government
programs.43 This discrimination needs cor-
rection.

There is a growing recognition that faith-
based programs can succeed, winning results
even when other programs cannot, to combat
crime and violence, teen pregnancy, welfare
dependency, recidivism, and other social
problems. To disqualify them because of
their religious component not only violates
the notion of neutrality, but denies assist-
ance to a great many Americans.

NEUTRALITY REGARDING BENEFITS-PROTECTING
FRAGILE PRECEDENTS

The “‘benefits” provision of the RFA re-

flects and protects (among other policy deci-
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sions) two recent Supreme Court decisions.
Both were decided by 5-4 margins, in an area
where the Court still shifts back-and-forth,
unless the RFA provides an anchor to pre-
serve these fragile rulings.

The first of these protected holdings is
Rosenberger v. Rector and Visitors of the
University of Virginia, 115 S.Ct. 2510 (1995),
holding it impermissible viewpoint discrimi-
nation to exclude student religious publica-
tions from the University’s general subsidy
of student publications. The Court concluded
that free speech itself was threatened if reli-
gious speech were singled out for different
treatment:

“The governmental program at issue is
neutral toward religion. Such neutrality is a
significant factor in upholding programs in
the face of Establishment Clause attack, and
the guarantee of neutrality is not offended
where, as here, the government follows neu-
tral criteria and even-handed policies to ex-
tend benefits to recipients whose ideologies
and viewpoints, including religious ones, are
broad and diverse.”’

The RFA also reflects the philosophy em-
bodied—by a bare margin—in Agostini v.
Felton, No. 96-552 (June 23, 1997). Agostini by
5-4 reversed a prior ruling on the same issue
(a ruling in Aguilar v. Felton, 473 U.S. 402
(1985)), which likewise was decided by 5-4).
The Court justified the reversal because the
Court had also reversed two prior opinions
on crucial points. Those cases likewise
turned on margins of 5-4 in one instance4
and also 5-4 in the other!4 What the Court
gives, the Court can take away tomorrow,
especially on 5-4 decisions! The RFA protects
these important decisions from such judicial
schizophrenia.

In Agostini v. Felton, the Supreme Court
ruled that New York City may use federal
Title | funds to provide special teachers on
the premises of parochial schools, to give
supplemental and remedial instruction to
disadvantaged children.46

The Court opined that there were suffi-
cient safeguards to assure that sectarian
schools would not have a profit motive to
provide religious instruction. It added:

“First, the Court has abandoned Ball’s pre-
sumption that public employees placed on
parochial school grounds will inevitably in-
culcate religion or that their presence con-
stitutes a symbolic union between govern-
ment and religion. Zobrest v. Catalina Foot-
hills School Dist., 509 U.S. 1, 12-13. No evi-
dence has ever shown that any New York
City instructor teaching on parochial school
premises attempted to inculcate religion in
students. Second, the Court has departed
from Ball’s rule that all government aid that
directly aids the educational function of reli-
gious schools is invalid. Other Establishment
Clause cases before and since have examined
the criteria by which an aid program identi-
fies its beneficiaries to determine whether
the criteria themselves have the effect of ad-
vancing religion by creating a financial in-
centive to undertake religious indoctrina-
tion. Cf. e.g., Witters, supra, at 488; Zobrest,
supra, at 10. Such an incentive is not present
where, as here, the aid is allocated on the
basis of neutral, secular criteria that neither
favor nor disfavor religion, and is made
available to both religious and secular bene-
ficiaries on a nondiscriminatory basis.”
NEUTRALITY REGARDING BENEFITS-PROTECTING

CURRENT POLICIES

In addition to the Supreme Court prece-
dents of Rosenberger and of Agostini, the
“benefits’” provision of the RFA protects
other current policy. For example, the RFA’s
“benefits’” provision protects these existing
programs: Over a billion dollars each year in
federal grants goes to Catholic Charities
USA for various social services, ranging from
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shelters for the homeless, to aid to refugees
and to unwed mothers. Over a billion dollars
each year is spent on Gl Bill education bene-
fits, over $7-billion to federal Pell Grants to
students, $23-billion a year in federally-guar-
anteed student loans, and $17-billion a year
in direct lending to students, all of which
may be used at private and church schools,
as well as at public schools.

The RFA does not permit any appropria-
tion or other funding for religious activities.
Government funding for a religious purpose
would still be banned by the prohibition on
official religion found both in the First
Amendment and in the RFA. However, once
a government program was established, to
accomplish a governmental purpose, partici-
pants could not be disqualified on the basis
of religion or religious affiliation.

Other illustrations of the current problem
(and the not-clearly-settled law in light of 5-
4 Supreme Court rulings):

—Although the case was ultimately set-
tled, the Federal Communications Commis-
sion denied a federal grant to Fordham Uni-
versity, because its campus station included
a religious program on Sunday mornings.
The federal district court4’ sided with the
FCC that Fordham was disqualified by sup-
posed church-state considerations. The RFA
will prevent such injustices in the future.

—Provisions of state constitutions have
been used to deny using general benefit pro-
grams when there was any connection with a
religious institution. Again, the RFA will
rectify this, because it applies at both the
federal and the state levels.48

—After the Oklahoma City bombing, it was
reported that HUD attorneys almost denied
nearby churches the ability to receive bomb-
ing repair money, on the same basis as other
damaged property, because of ‘‘separation of
church and state” concerns. Again, the RFA
protects the ability to participate on an
equal and non-discriminatory basis.

The “‘benefits”” language does not guaran-
tee any benefit to any person or group. In-
stead, it assures ‘‘equal access’ if and when
some benefit is made available for a per-
mitted governmental purpose. For example,
the RFA does not create a program of vouch-
ers for education. If and when a unit of gov-
ernment chose to create them, however, the
RFA would simply assure that all individ-
uals and private entities are afforded equal
access to them. This is the identical stand-
ard already utilized in federal student loan
programs and the G-I Bill.

Private institutions, including those affili-
ated with churches, should be permitted to
participate under the same standards as pub-
lic institutions. For example, neither the
University of Notre Dame nor Boston College
are disqualified from federal education pro-
grams for being Catholic, nor is any other
school disqualified on the basis of religion.
This is a proper standard which has proven
workable, which should be applied uni-
formly, and which should be protected from
the uncertainty of the Supreme Court rul-
ings in this area.

CONCLUSION

Rather than promoting understanding, re-
cent decades of current Supreme Court deci-
sions have promoted the opposite. A correct
standard of tolerance would accept the bene-
fits of listening respectfully to other views,
rather than using the courts to silence them.

As four current Supreme Court justices
have expressed: 49

‘“. . . nothing, absolutely nothing, is so in-
clined to foster among religious believers of
various faiths a toleration—no, an affec-
tion—for one another than voluntarily join-
ing in prayer together, to the God whom
they all worship and seek. Needless to say,
no one should be compelled to do that, but it
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is a shame to deprive our public culture of
the opportunity, and indeed the encourage-
ment, for people to do it voluntarily. The
Baptist or Catholic who heard and joined in
the simple and inspiring prayers of Rabbi
Gutterman on this occasion was inoculated
from religious bigotry and prejudice in a
manner that cannot be replicated. To deprive
our society of that important unifying mech-
anism, in order to spare the nonbeliever
what seems to me the minimal inconven-
ience of standing or even sitting in respect-
ful nonparticipation, is as senseless in policy
as it is unsupportable in law.”

The wayward state of Supreme Court deci-
sions has been decried by Chief Justice
Rehnquist:

‘““George Washington himself, at the re-
quest of the very Congress which passed the
Bill of Rights, proclaimed a day of “‘public
thanksgiving and prayer, to be observed by
acknowledging with grateful hearts the
many and signal favors of Almighty God.”
History must judge whether it was the father
of his country in 1789, or a majority of the
Court today, which has strayed from the
meaning of the Establishment Clause.”” 50

The American people have never accepted
the Supreme Court’s extra burdens levied
against school prayer and against religious
freedoms during the past 36 years. It has
been 27 years since this House has acted
upon the necessary constitutional amend-
ment to correct this, and the time to remedy
that is now. The Religious Freedom Amend-
ment should be adopted.

APPENDIX
References to God in State Constitutions & Pre-
ambles

Alabama—*invoking the favor and guid-
ance of Almighty God”’

Alaska—‘‘grateful to God and to those who
founded our nation . . . in order to secure
and transmit succeeding generations our
heritage of political, civil, and religious lib-
erty”

Arizona—*‘grateful
our liberties”

Arkansas—‘‘grateful to Almighty God for
the privilege of choosing our own form of
government, for our civil and religious lib-
erty”

California—*‘grateful to Almighty God for
our freedom”

Colorado—**with profound reverence for
the Supreme Ruler of the Universe”

Connecticut—*‘‘acknowledge with grati-
tude, the good providence of God”’

Delaware—*“Through Divine goodness, all
men have by nature the rights of worship-
ping and serving their Creator according to
the dictates of their own conscience.”

Florida—*‘being grateful to Almighty God
for our constitutional liberty”’

Georgia—*‘‘relying upon the protections
and guidance of Almighty God”’

Hawaii—*‘grateful for Divine Guidance”

Idaho—*‘grateful to Almighty God for our
freedom”’

Ilinois—*‘grateful to Almighty God for the
civil, political and religious liberty which He
has permitted us to enjoy and seeking His
blessing upon our endeavors’’

Indiana—‘‘grateful to Almighty God for
the free exercise of the right to choose our
own government”’

lowa—‘‘grateful to the Supreme Being for
the blessings hitherto enjoyed, and feeling
our dependence on Him for a continuation of
those blessings”

Kansas—*‘grateful to Almighty God for our
civic and religious privileges™

Kentucky—*‘grateful to Almighty God for
the civil, political, and religious liberties we
enjoy”’

Louisiana—‘‘grateful to Almighty God for
the civil, political, economic, and religious
liberties we enjoy”’

to Almighty God for
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Maine—‘‘acknowledging  with grateful
hearts the goodness of the Sovereign Ruler
of the universe in affording us an oppor-
tunity, so favorable to the design; and im-
ploring God’s aid and direction in its accom-
plishments, do agree”

Maryland—‘‘grateful to Almighty God for
our civil and religious liberty”’

Massachusetts—‘‘acknowledging with
grateful hearts, the goodness of the great
Legislator of the Universe, in affording us, in
the course of His providence, and oppor-
tunity”’

Michigan—‘‘grateful to Almighty God for
the blessings of freedom

Minnesota—*‘‘grateful to God for our civil
and religious liberty”’

Mississippi—‘‘grateful to Almighty God,
and invoking blessings of freedom”’

Missouri—*‘with profound reverence for the
Supreme Ruler of the Universe, and grateful
for His goodness™’

Montana—*‘grateful to Almighty God for
the blessings of liberty”

Nebraska—*‘grateful to Almighty God for
our freedom™

Nevada—‘‘Grateful to Almighty God for
our freedom in order to secure its blessings”

New Hampshire—‘unalienable right to
worship God according to the dictates of con-
science”’

New Jersey—‘‘grateful to Almighty God
for the civil and religious liberty which He
hath so long permitted us to enjoy, and look-
ing to Him for a blessing upon our endeavors
to secure . . .”

New Mexico—‘grateful to Almighty God
for the blessings of liberty”’

New York—*grateful to Almighty God for
our Freedom™

North Carolina—‘‘grateful to Almighty
God, the Sovereign Ruler of Nations™’

North Dakota—‘‘grateful to Almighty God
for the blessings of civil and religious lib-
erty”’

Ohio—*‘grateful to Almighty God for our
freedom”’

Oklahoma—*‘Invoking the guidance of Al-
mighty God”’

Oregon—*‘to worship Almighty God”’

Pennsylvania—‘‘grateful to Almighty God
for the blessings of civil and religious lib-
erty, and humbly invoking His guidance”

Rhode Island—*‘grateful to Almighty God
for the civil and religious liberty which He
hath so long permitted us to enjoy, and look-
ing to Him for a blessing upon our endeav-
ors”

South Carolina—‘‘grateful to God for our
liberties™

South Dakota—‘‘grateful to Almighty God
for our civil and religious liberties”

Texas—‘‘Humbly invoking the blessings of
Almighty God”’

Tennessee—‘‘to worship Almighty God”’

Utah—“Grateful to Almighty God for life
and liberty”’

Washington—‘‘grateful to the Supreme
Ruler of the Universe for our liberties”’

West Virginia—'Since through Divine
Providence we enjoy the blessings of civil,
political and religious liberty . . . reaffirm
our faith in and constant reliance upon
God . . .”

Wisconsin—*‘grateful to Almighty God for
our freedom™

Wyoming—*‘grateful to God for our civil,
political, and religious liberties”

Vermont—*‘to worship Almighty God”’

Virginia—*‘. . . duty which we owe to our
Creator . . . mutual duty of all to practice
Christian forbearance, love, and charity”

FOOTNOTES

1Although the Judiciary Committee in 1971 re-
fused to report any of several proposed prayer
amendments, a discharge petition sponsored by Ohio
Rep. Wylie successfully compelled a floor vote.
Thereafter, on November 8, 1971, the language voted
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upon read, ‘“Nothing contained in this Constitution
shall abridge the right of persons lawfully assem-
bled, in any public building which is supported in
whole or in part through the expenditure of public
funds, to participate in voluntary prayer or medita-
tion.”” The vote was 240-162, falling 28 votes short of
the necessary two-thirds majority needed, of the 402
House Members who voted.

2Sen. Dirksen of Illinois led the effort which pro-
moted this language, ‘“Nothing contained in this
Constitution shall prohibit the authority admin-
istering any school, school system, educational in-
stitution or other public building supported in whole
or in part through the expenditure of public funds
from providing for or permitting the voluntary par-
ticipation by students or others in prayer. Nothing
contained in this article shall authorize any such
authority to prescribe the form or content of any
prayer.” A vote on September 19, 1966, resulted in a
51-36 favorable vote to substitute this for other text,
but the final vote of 49-37 was nine votes short of the
two-thirds needed.

3During floor action on the proposed Equal Rights
Amendment, Sen. Baker of Tennessee proposed add-
ing this text to the ERA, ‘““Nothing contained in this
Constitution shall abridge the right of persons law-
fully assembled, in any public building which is sup-
ported in whole or in part through the expenditure
of public funds, to participate in nondenominational
prayer.” By 50-20, the text was added to the then-
pending ERA. However, this plus another successful
amendment, to exempt women from the military
draft, were seen more as anti-ERA maneuvers than
anything else, and final passage of the ERA (with
this language added) was blocked at that time.

4A Reagan Administration initiative, S.J. Res. 73,
was revised in committee to read, ‘“Nothing in this
Constitution shall be construed to prohibit individ-
ual or group prayer in public schools or other public
institutions. No person shall be required by the
United States or by any state to participate in pray-
er. Neither the United States nor any state shall
compose the words of any prayer to be said in public
schools.”” On March 20, 1984, the vote on this lan-
guage was 56-44, falling 11 votes shy of the two-
thirds needed.

5¢School Prayer: The Congressional Response,
1962-1996"", by David M. Ackerman, Legislative At-
torney, American Law Division, October 16, 1996.

6This differs slightly from the language of H.J.
Res. 78 as originally introduced. As introduced, the
RFA read as follows:

““To secure the people’s right to acknowledge God
according to the dictates of conscience: The people’s
right to pray and to recognize their religious beliefs,
heritage or traditions on public property, including
schools, shall not be infringed. The government
shall not require any person to join in prayer or
other religious activity, initiate or designate school
prayers, discriminate against religion, or deny equal
access to a benefit on account of religion.”

7Excerpted from Chief Justice Rehnquist’s dissent
in Wallace v. Jaffree, 472 U.S. 38 (1985).

8For example: Government runs most schools,
with laws to compel attendance, and requires taxes
to support those schools, even from those who pay
to send their children to private schools. Charitable
works, once the primary domain of the religious sec-
tor, now are dominated by government programs.
The largest portion of American health care is paid
in some way by a unit of government. Government
runs most of the public welfare system, and massive
quantities of public housing.

9Rehnquist commented at great length in his dis-
sent to the graduation prayer case of Wallace v.
Jaffree, 472 U.S. 38 (1985):

“Thirty-eight years ago this Court, in Everson v.
Board of Education, 330 U.S. 1, 16 (1947) summarized
its exegesis of Establishment Clause doctrine thus:
‘In the words of Jefferson, the clause against estab-
lishment of religion by law was intended to erect ‘a
wall of separation between church and State.” Rey-
nolds v. United States, [98 U.S. 145, 164 (1879)]."

“This language from Reynolds, a case involving
the Free Exercise Clause of the First Amendment
rather than the Establishment Clause, quotes from
Thomas Jefferson’s letter to the Danbury Baptist
Association the phrase ‘I contemplate with sov-
ereign reverence that act of the whole American
people which declared that their legislature should
‘make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof,” thus
building a wall of separation between church and
State.” 8 Writings of Thomas Jefferson 113 (H. Wash-
ington ed. 1861).

“It is impossible to build sound constitutional
doctrine upon a mistaken understanding of constitu-
tional history, but unfortunately the Establishment
Clause has been expressly freighted with Jefferson’s
misleading metaphor for nearly forty years. Thomas
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Jefferson was of course in France at the time the
constitutional amendments known as the Bill of
Rights were passed by Congress and ratified by the
states. His letter to the Danbury Baptist Associa-
tion was a short note of courtesy, written fourteen
years after the amendments were passed by Con-
gress. He would seem to any detached observer as a
less than ideal source of contemporary history as to
the meaning of the Religions Clauses of the First
Amendment.”

Chief Justice Rehnquist thereafter presents a de-
tailed account of the actual history of the develop-
ment of the First Amendment’s language on reli-
gious freedom.

10 Although it is the most-often used, this is not
the only catch-phrase that is used to mislead in de-
bate on these issues. The terms of ‘“‘state-sponsored’
prayer, and of ‘“‘captive audience’ are also misused
often.

The term ‘‘state-sponsored’ prayer is invoked to
include situations when a school or government offi-
cial simply permits prayer to occur, even when stu-
dent-initiated. Thus, in the 1997 Alabama federal
court ruling, Chandler v. James, CV-96-D-169-N
(Middle District of Alabama), U.S. District Judge
Ira Dement (at pages 7 & 8) permanently enjoined
the schools from “‘permitting prayers, Biblical and
scriptural readings, and other presentations or ac-
tivities of a religious nature, at all school-sponsored
or school-initiated assemblies and events (including,
but not limited to, sporting events), regardless of
whether the activity takes place during instruc-
tional time, regardless of whether attendance is
compulsory or noncompulsory, and regardless of
whether the speaker/presenter is a student, school
official, or nonschool person.”’

The “‘captive audience’ notion is never used to ex-
press concern for the majority of students, who are
required to be in school, yet required to leave their
normal religious expressions behind while they are
there—which is the largest segment of their waking
day. As Justice Potter Stewart noted in his dissent
in Abington v. Schemp, ‘“‘a compulsory state edu-
cational system so structures a child’s life that if
religious exercises are held to be an impermissible
activity in schools, religion is placed at an ar ial
and state-created disadvantage. Viewed in this light,
permission of such exercises for those who want
them is necessary if the schools are truly to be neu-
tral in the matter of religion.”

1Engel v. Vitale, 370 U.S. 421 (1962).

12The pertinent portion of Engel stated, ““Neither
the fact that the prayer may be denominationally
neutral nor the fact that its observance on the part
of the students is voluntary can serve to free it from
the limitations of the Establishment Clause, as it
might from the Free Exercise Clause, of the First
Amendment, both of which are operative against the
States by virtue of the Fourteenth Amendment.” To
this Justice Stewart wrote in dissent, “With all re-
spect, | think the Court has misapplied a great con-
stitutional principle. I cannot see how an ‘‘official
religion” is established by letting those who want to
say a prayer say it. On the contrary, | think that to
deny the wish of these school children to join in re-
citing this prayer is to deny them the opportunity of
sharing in the spiritual heritage of our Nation.”

13 Abington School District v. Schemp, 374 U.S. 203
(1963).

14 Wallace v. Jaffree, 472 U.S. 38 (1985).

15at 505 U.S. 632.

16at 505 U.S. 635-636.

17Stone v. Graham, 449 U.S. 39 (1980).

18at 449 U.S. 42.

19at 449 U.S. 45-46.

20McCollum v. Board of Education, 333 U.S. 203
(1948).

21Lemon v. Kurtzman, 402 U.S. 603 (1971).

22County of Allegheny v. ACLU, Greater Pitts-
burgh Chapter, 492 U.S. 573 (1989).

23 ynch v. Donnelly, 465 U.S. 668 (1984).

24In R.A.V., Petitioner v. City of St. Paul, Min-
nesota, 505 U.S. 377 (1992), the Supreme Court held
that a ‘“hate crimes” law banning cross-burnings
and Nazi swastikas was unconstitutional on its face.
In National Socialist Party v. Skokie, 432 U.S. 43
(1977), the Court upheld the right of neo-Nazis to pa-
rade with swastikas and anti-Semitic literature
through the midst of a predominantly Jewish com-
munity.

25 Justice Potter Stewart’s dissenting comments in
Abington v. Schemp provide an apt description of
true neutrality, in contrast with the antagonism
that can masquerade as neutrality. As he wrote, “It
might also be argued that parents who want their
children exposed to religious influences can ade-
quately fulfill that wish off school property and out-
side school time. With all its surface persuasiveness,
however, this argument seriously misconceives the
basic constitutional justification for permitting the
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exercises at issue in these cases. For a compulsory
state educational system so structures a child’s life
that if religious exercises are held to be an imper-
missible activity in schools, religion is placed at an
art ial and state-created disadvantage. Viewed in
this light, permission of such exercises for those who
want them is necessary if the schools are truly to be
neutral in the matter of religion.”

26Story, Joseph, Commentaries on the Constitu-
tion of the United States (1833), Sec. 462.

27|n testimony given in 1997 by Rep. Istook regard-
ing the RFA, it was indicated that five states lacked
a reference to God in their state constitutions. This
was inaccurate. Corrective research indicates that
the five ‘missing’ states—New Hampshire, Oregon,
Tennessee, Vermont and Virginia, in fact do refer
expressly to God in their state constitutions.

28Just as litigation is pending on many other
fronts, challenging prayers at schools, graduations,
football games, etc., it is also happening over the
Ohio motto. Ohio is being sued to block any further
use of this motto.

29 Sherbert v. Verner, 374 U.S. 398 (1963)

30Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) hold-
ing it is not protected to advocate “‘i

imminent law-
less action if likely to incite or produce such ac-
tion”. See also 18 United States Code, Sec. 2385,
being the criminal code’s prohibition of advocating
violent overthrow of the government and related of-
fenses.

31Reynolds v. United States, 98 U.S. 154 (1878)

320lsen v. Drug Enforcement Administration, 878
F.2d 1458 (D.C. Cir. 1989), cert. den., 494 U.S. 906
(1990); United States v. Rush, 738 F.2d 457 (1st Cir.
1984), cert. den., 470 U.S. 1004 (1985); and United
States v. Middleton, 690 F.2d 820 (11th Cir. 1982), cert.
den., 460 U.S. 1051 (1983).

33Tracy v. Hahn, 940 F.2d 1536 (9th Cir. 1991).
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GOVERNING GOD
A JUDGE’S REFLECTIONS ON RELIGIOUS
FREEDOM
(By Richard John Neuhaus)

Since his appointment to the Ninth Circuit
Court of Appeals in 1986, John Noonan has
provided ample evidence that he is one of the
most distinguished minds in our federal judi-
ciary. Earlier, as a law professor at Berkeley
and the author of major studies on the con-
nections between religion and law, he dem-
onstrated that he is, above all, a historian of
ideas. That demonstration continues with
his most recent work, The Lustre of Our
Country, which is a personal summing up of
Noonan’s reflections on what he believes to
be America’s most innovative and audacious
contribution to world history—the free exer-
cise of religion.

The book’s title comes from Noonan’s
hero, James Madison, for whom ‘‘the whole
burden of freedom was carried by the for-
mula of free exercise.”” The First Amend-
ment’s commitment to the free exercise of
religion, Madison wrote, ‘‘promised a lustre
to our country.” That commitment is ex-
pressed in merely sixteen words: ‘‘Congress
shall make no law respecting an establish-
ment of religion, or prohibiting the free ex-
ercise thereof.”

But the interpretation of those words,
more than any other aspect of contemporary
jurisprudence, has cut to the heart of our un-
derstanding of the American experiment. Al-
though his tone is generally irenic, Noonan
leaves no doubt that the courts—and the Su-
preme Court in particular—have made a hash
of the Religion Clause under the rubric of
““‘church-state law.”

An egregious error entrenched itself in the
1950s when the courts began speaking not of
the Religion Clause but of two Religion
Clauses—the no-establishment clause and
the free-exercise clause. Predictably, the
error has been compounded again and again
as the “two clauses” have been pitted
against each other, almost always to the det-
riment of free exercise. But as Noonan notes,
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we are dealing with two prepositional
phrases of one clause. “The first phrase as-
sumed that establishments of religion ex-
isted as they did in fact exist in several of
the states; the amendment restrained the
power of Congress to affect them. The second
phrase was absolute in its denial of federal
legislative power to inhibit religious exer-
cise.” Over time, state establishments dis-
appeared and the First Amendment was “‘in-
corporated’ to apply also to the states, but
always it should have been evident that
there is one Religion Clause, devoted to the
end of the free exercise of religion. No estab-
lishment is a stipulated means to serve that
end. The jurisprudence of the last half cen-
tury, however, has tended to turn the means
into the end, repeatedly declaring that any
connection, no matter how benign, between
government and religion is a forbidden “‘es-
tablishment.”” The result is a court-imposed
governmental indifference to religion that
results in de facto governmental hostility to
religion.

In regulating the activities of government,
Noonan notes, the courts frequently pretend
that they are not themselves part of govern-
ment. But in fact, they are that part of the
government that assumes that ‘“‘the courts
themselves are sacred.” ‘“‘Performing these
tasks that they have determined to be allot-
ted them by the First Amendment, the
courts unself-consciously place themselves
above any church or creed.”” And this is pre-
cisely what Madison was determined to avoid
by declaring that citizens had a ‘“‘prior obli-
gation” and ‘“‘natural right” to acknowledge
a sovereignty higher than the sovereignty of
the state. The genius of his innovation was
to insist that, with respect to the exercise of
that obligation and right, the government
has no legitimate ‘‘cognizance.”

The Founders were keenly aware that the
free exercise of religion was qualitatively
different from religious tolerance. ‘“Toler-
ance,” writes Noonan, ‘“is a policy, an ac-
ceptance of religious difference because it’s
more trouble than it’s worth to eliminate it,
a prudential stance of wise statesmen. It is
something else to inscribe in fundamental
law an ideal of freedom for the human activ-
ity most potentially subversive of the exist-
ing order.”

The free exercise of religion is most poten-
tially subversive because it proclaims a sov-
ereignty that ‘‘stands against the sov-
ereignty of the state.”” Writes Noonan, ‘“Each
individual’s religion ‘wholly exempt’ from
social control? No qualifications whatever on
the right and duty to pay homage to God as
one sees fit? Surely, in the heat of battle,
Madison exaggerates! No, his theological
premises compel these radical conclusions.”

The last point touches on a matter central
to Noonan’s argument, namely, that the free
exercise of religion is, in the main, a reli-
gious achievement. This is explicitly pro-
posed against the received wisdom that reli-
gious freedom—usually construed as toler-
ance—is the achievement of the secular En-
lightenment against religion. In carrying
this point, Noonan the historian is on im-
pressive display.

The Lustre of Our Country is oddly con-
trived. It begins with an engaging auto-
biographical sketch of the Catholic author
coming of age under the shadow of Puritan
Boston. Noonan then examines the limits
and contradictions embodied in the Puritan
idea of religious freedom, to which he con-
trasts Madison’s ‘“‘original insight.”” A chap-
ter is devoted to a fictional letter ‘‘discov-
ered” by Noonan, written by Tocqueville’s
younger sister, who argues that her brother
was right to view religion as ‘“‘the foremost
institution” of American democracy, but
wrong in claiming that the ‘‘separation of
church and state” is, in fact, the American
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reality. Employing various literary tech-
niques, sometimes eccentric but always fas-
cinating, Noonan retells key cases in which
the Supreme Court has tied itself into knots
by regulating religion, with the result that
it ends up in ludicrous efforts to adjudicate
the sincerity and truth of religious claims—
exactly the claims that Madison declared to
be none of the government’s business.

On the ‘“‘subversive” dimension of free ex-
ercise, Noonan recalls four ‘“‘crusades’—the
abolition of slavery, the war against Mormon
polygamy, the prohibition of alcohol, and
the civil-rights movement under the leader-
ship of Martin Luther King Jr. Curiously, he
does not include a fifth crusade, that against
the abortion license of Roe v. Wade, on which
he has written elsewhere with great persua-
sive effect. In all this, Noonan leaves no
doubt that the free exercise of religion is an
idea potentially dangerous to the state. Yet
Madison and most of the other Founders be-
lieved that the entire constitutional order,
this novus ordo seclorum, was contingent
upon taking that risk. Noonan worries that
we Americans, with the courts in the lead,
may now have lost our nerve for it. Implicit
in that loss of nerve, he suggests, is an ac-
ceptance of Durkheim’s view that religion is
essentially a function of society, something
to be used and tolerated to the extent that it
serves ‘‘the sacred society.”

Nonetheless, Noonan is by no means ready
to give up. For all the missteps along the
way, the American commitment to the free
exercise of religion is still, he insists, a “‘suc-
cess.”” Against what he views as the false hu-
mility of many Americans, he urges a forth-
right acknowledgment that religious free-
dom is this country’s foremost contribution
to the world’s understanding of just govern-
ment. In advancing that claim, he devotes
chapters to four contrasting case studies: the
French Revolution’s affirmation and be-
trayal of the American idea of religious free-
dom; the American imposition of the idea on
a defeated Japan; Russia’s current and deep-
ly flawed efforts to incorporate the idea; and
the American influence in the Second Vati-
can Council’s teaching on religious liberty.

The Lustre of Our Country is erudite and
instructive, frequently whimsical and typi-
cally wise. Yet | expect that other readers
will share my frustration with aspects of its
argument. At times, Noonan seems to
conflate freedom of religion with freedom of
conscience. There are similarities, to be
sure, there are also big differences. Freedom
of conscience is easily reduced to radical in-
dividualism, ending up with what Noonan
rightly deplores as the courts’ common de-
piction of religion as a private aberration, to
be tolerated insofar as it does not interfere
with government purposes. This conflation
also invites the subsuming of religious free-
dom into constitutional guarantees of free-
dom of speech and other provisions that ig-
nore religion’s necessarily subversive wit-
ness to a higher sovereignty. Noonan is ap-
parently unhappy with the Supreme Court’s
recent striking down of the Religious Free-
dom Restoration Act—a decision that many
viewed as tantamount to a repeal of the Reli-
gion Clause—but he offers no suggestion of
other legislative remedies for judicial hos-
tility to religion, a matter of some impor-
tance, as Congress is now working on an-
other effort to produce such legislation.

Throughout the book, the reader is pro-
voked to speculate about the assumptions
underlying Noonan’s judicial philosophy. He
is clearly a ‘“textualist,”” and also an
“originalist,” in his devotion to the radical
intention of those responsible for the First
Amendment. Yet at other time she seems to
want judges to act as philosopher kings. His
epilogue proposes “Ten Commandments’’ for
people who deal with religious freedom, in-
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cluding the admonition that ‘“you shall
know that no person, man or woman, histo-
rian or law professor or constitutional com-
mentator or judge, is neutral in this mat-
ter.” Fair enough. Noonan is right to insist
that, where religion is concerned, imagina-
tion and empathy are required. ‘“‘Can a judge
be a pilgrim?”’ he asks. He answers in the af-
firmative. But as a judge, he should strive to
read the law, to be objective, and, yes, to be
neutral. Safety from judicial usurpation
rests not so much in having judges who are
better philosophers as in having judges who
recognize that, as Madison would say, there
are questions beyond their ““‘cognizance.”

Both suggestive and problematic is
Noonan’s persistent drawing of parallels be-
tween judicial interpretation and John
Henry Newman’s theory of ‘“the development
of doctrine.” In this connection, he offers an
extended treatment of the development of
Catholic teaching on religious freedom at
Vatican Council Il. Clearly, Noonan has no
use for the exponents of a “‘living Constitu-
tion,” who declare, in effect, that the Con-
stitution is dead because it means whatever
the courts say it means. Just as clearly,
there are parallels between what judges do
and what church councils do. Both are in-
volved in trying to comprehend a ‘‘sacred
text” as it relates to current problems and
understandings.

A crucial difference, however, and a dif-
ference on wishes Judge Noonan addressed
more directly, is that church councils—at
least in the Catholic understanding of
things—are promised the guidance of the
Holy Spirit.

But let me not leave the wrong impression.
The questions and arguments provoked by
The Lustre of Our Country testify to its
great achievement. Judge Noonan under-
stands, as very few judges and constitutional
scholars do, the founding genius of the
American experiment. He understands those
sixteen words in the First Amendment—and
persuasively explains why they continue to
be this country’s most innovative, auda-
cious, and promising contribution to the
world’s understanding of the right ordering
of political society.

[From U.S. News & World Report, May 4,
1998]
A RIGHTEOUS INDIGNATION
JAMES DOBSON—PSYCHOLOGIST, RADIO HOST,
FAMILY-VALUES CRUSADER—IS SET TO TOP-
PLE THE POLITICAL ESTABLISHMENT
(By Michael J. Gerson)

On March 18, in the basement of the Cap-
itol, 25 House Republicans met with psychol-
ogist James Dobson for some emotional
venting. But this was not personal therapy;
it concerned the fate of their party. Dobson,
long on loyal radio listeners and short on pa-
tience, was threatening, in effect, to bring
down the GOP unless it made conservative
social issues, including abortion, a higher
legislative priority. “If I go,”” he has said, “I
will do everything | can to take as many
people with me as possible.”

In the audience sat some of Dobson’s clos-
est ideological allies. Rep. Steve Largent of
Oklahoma, a former star football player, was
a volunteer speaker for Dobson’s organiza-
tion, Focus on the Family, from 1990 to 1993.
He credits this with ‘“‘sparking my interest
in public policy.” Rep. James Talent of Mis-
souri, years before, had pulled off the high-
way and prayed along with Dobson on the
radio to become a Christian. ‘“He is the in-
strument through which I committed my life
to Christ. It is the single most important
thing that has ever or will ever happen to
me.”

But for over two hours, until nearly mid-
night, House conservatives confronted Dob-
son about his indiscriminate attacks on the
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Republican Party, asking credit for achieve-
ments he had ignored. At one point the wife
of a congressman, in tears, explained how
Dobson’s broadside had hurt their family, in-
viting harsh questions from friends. An emo-
tional Dobson, according to one witness, re-
sponded, “I’m so sorry | hurt you.”’

Sobered, Dobson canceled planned meet-
ings with the New York Times and the Wash-
ington Post, where he would have laid out his
threat to leave. But in the next two weeks,
he sent lengthy, public letters renewing the
threat, which hangs in the air like distant
thunder at the Republican picnic.

This conflict dramatizes a growing gap be-
tween grass-roots conservatism and govern-
ing conservatism, between the raised expec-
tations of activists and the weary realism of
legislators. It reveals a party that may be
crumbling, not at its periphery but at its
center, among its most loyal supporters. And
it may be signaling a major shift in the atti-
tudes of Christian conservatives toward poli-
tics.

Many Republicans are taking Dobson’s di-
vorce threats very seriously. House Speaker
Newt Gingrich has hosted several meetings
with other House leaders to discuss Dobson’s
specific demands, which include defunding
Planned Parenthood, requiring parental con-
sent for abortions, and eliminating the Na-
tional Endowment for the Arts. House Ma-
jority Leader Dick Armey has asked sub-
committee chairmen to explore how Dob-
son’s agenda could be advanced. But Dobson
will not be easily appeased. Of the assur-
ances he has been offered that his issues will
be taken seriously, he says: ‘“We’ve got to
see the proof. . . . If they will not change, |
will try to beat them this fall.”

HIS FOCUS

Dobson is a central figure in Republican
politics because he is the central figure in
conservative Christianity. His radio and TV
broadcasts are heard or seen by 28 million
people a week. A core audience of 4 million
listens to his Focus on the Family radio show
every day. That gives him a greater reach
than either Jerry Falwell or Pat Robertson
at the height of their appeal. Dobson’s most
popular books have sold more than 16 million
copies, and his other tracts and pamphlets
have sold millions more. His organization,
Focus on the Family, has a budget five times
the size of the Christian Coalition’s and gets
so much mail it has its own zip code. His
mailing list of over 2 million is one of the
most potent organizing tools in the religious
world.

But the 62-year-old Dobson is not a preach-
er or political activist. He is a psychologist,
and his authority comes from an ability to
connect with people right at the level of
their problems. ““His family advice is simply
helpful, and he has a reputation for absolute
integrity—standing for something and stick-
ing to it,” says Prof. John Green of the Uni-
versity of Akron, an expert on the religious
right.

The effect is completed by the slight drawl
of a country doctor, a radio voice that is at
once effortless and authoritative. Its influ-
ence seems to surprise even him. “My voice
is a friendly voice that comes into the home
each day, somebody they know, somebody
many of them trust. And it does become a
king of friendship. It’s a strange thing. |
have a lot of women especially who write me
and say, ‘My father was not a father to me.

. . You’ve become a father to me,” which is
interesting when you consider I’ve never met
them.”

Dobson is very much the son, grandson,
and great-grandson of Nazarene evangelists,
a denomination known both for moral
sterness—no movies or makeup—and for the
emotional openness of the camp meeting.

CONGRESSIONAL RECORD —HOUSE

This is the evangelicalism of the quivering
lip, the arm around the shoulder, the lump in
the throat, the easy tear. Though he might
resent the comparison, Dobson displays a
Clinton-like emotional connection, particu-
larly with women, who make up the vast ma-
jority of his audience. He accepted the Naza-
rene faith at the age of 3 and never rebelled
against it, though, like many of his genera-
tion of Nazarenes, he abandoned its more
rigid prohibitions against pop culture.

As an only child, Dobson was “‘spoiled rot-
ten,” recalls old friend Mike Williamson.
““His family doted over him.”” And Dobson de-
veloped a particularly close relationship
with his father, who combined the moral
rigor of a preacher with the softer traits of
an artist. (He was a serious painter.) ‘“He was
a gentle man, a kind man, an easy touch, but
outraged toward sin,” Dobson says. ‘“He had
an abhorrence of that which offended God,
and a lot of what | feel today reflects that.”

Dobson might have been expected to go
into the ministry himself. But Nazarene
ministry must be inspired by a very special
calling from God, and Dobson never felt it.
He went instead to a Nazarene school in Cali-
fornia, Pasadena College, and then to the
graduate program in psychology at the Uni-
versity of Southern California. There he
found himself interested in the science of
child development, and he spent 14 years as
a professor of pediatrics at the USC School
of Medicine and 17 years on the attending
staff at Children’s Hospital at Los Angeles.

In the middle of his career, Dobson was
hungry for broader influence on the issue he
cared about most: child rearing. He hired an
agent and began lecturing. And he also pub-
lished a book in 1970 titled Dare to Dis-
cipline. It sold 3 million copies and estab-
lished his national reputation. Dobson, who
has written 15 other books, is a critic of per-
missive parenting. He stresses the idea that
kids need boundaries to develop self-esteem
and self-confidence. Children’s behavior can
be conditioned by the judicious use of re-
wards and punishments. He believes spank-
ing is permissible, but only between 18
months and 8 years, and never by anyone
with a history of abuse or a violent temper.
But he also argues that rules without rela-
tionship lead to rebellion. So parents, while
firm, should be emotionally accessible to
their children.

Dobson stresses the need for fathers to be
fully engaged in the life of their family, in
contrast to the distant breadwinners of the
past. His film on the subject, Where’s Dad?,
had a profound effect, for example, on Rep.
Frank Wolf of Virginia. “That film, that
day, changed my life. After that, | never
went to a political event on Sunday, not
when asked by George Bush or Ronald
Reagan. | dedicated myself to spending more
time with [the children]. My Kkids joke about
B.D. and A.D.—before Dobson and after Dob-
son.”

The psychologist’s method is a mix of tra-
ditional parenting, biblical insights, and
basic psychology—a traditionalism human-
ized by common sense and flexibility. His ad-
vice to a mother and 12-year-old daughter
fighting bitterly over whether the young girl
should be allowed to shave her legs: “‘Lady,
buy your daughter a razor!”’ His counsel on
masturbation: ‘““‘Attempting to suppress this
act is one campaign that is destined to fail—
so why wage it?”’ He urges discipline for big
issues and tolerance on the smaller stuff.

When demand for Dobson as a speaker
began to steal time from his own two chil-
dren, he quit his job at Children’s Hospital of
Los Angeles in 1977 and started his radio pro-
gram. Two years later, he summarized his
parenting views in a seven-part Focus on the
Family video series, which has now been
seen by 70 million people. Rapid growth car-
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ried the ministry through five headquarters
buildings and from California to Colorado
Springs, where 1,300 people work in the $113
million enterprise.

Focus provides answers to those seeking
advice. It is also the center of a pro-family
culture that is a kind of parallel universe to
mainstream popular culture. There are
monthly magazines for pre-schoolers, grade
schoolers, teen boys, and teen girls. Glossy,
frank, and helpful, they have articles like
“Battle of an Anorexic,” ‘‘Back-to-School
Fashion,” and “‘Spiritual Growth Boosters.”
Other magazines go to single parents, teach-
ers, physicians, and pastors. Focus’s second-
most-popular production—after Dobson’s
daily radio program—is Adventures in Odys-
sey, a children’s radio drama with moral
story lines that is carried on over 1,500 radio
stations. There are women’s seminars and
“Life on the Edge’” seminars, designed to
help parents and teens communicate about
the challenges of adolescence. A new absti-
nence video, titled No Apologies, combines
MTYV production techniques, biblical values,
and the explicitness of an Army VD training
film. Teens who have already had sex are
urged to be “‘recycled virgins.” It s
countercultural, urging children to rebel
against the slipshod moral world around
them by displaying virtue.

Most of the Focus operation, which re-
ceives up to 12,000 letters, calls, and E-mails
every day, is occupied with ‘‘constituent
service.” In one pile of counseling requests
at a random Focus cubicle, a long-distance
trucker asks how to keep his family together
when he is always gone; a woman deals with
a miscarriage; a divorced man asks if it is
OK to remarry. Prototype responses, drawn
from Dobson’s vast output of advice, guide
counselors. All incoming letters are stored
by computer, so the next time these people
write, the dialogue will pick up where it left
off. Focus does not just answer mail; it
maintains relationships. Some hard cases are
referred to licensed counselors. Some people
are offered temporary financial help. They
deal with one or two suicide threats a week.

Dobson’s reach grows each day. At a recent
weekly meeting of the Focus ‘‘cabinet”—
Dobson plus his senior executives—there
were reports on the translation of Focus
broadcasts into Zulu. On how three Central
and South American countries were putting
Focus abstinence material into their public
schools. On how Adventures in Odyssey is
now one of the top five radio programs in
Zimbabwe. On how 500 state-owned radio sta-
tions in China are about to begin the Focus
broadcast.

When it comes to the business of helping
people, Dobson the empathetic extrovert has
a reputation as an intimidating micro-
manager. No one, no matter how long or
loyal their service, is exempt from
confrontational scrutiny. ““lI saw people who
had given blood [serving] him come out of
his office weeping,’”” says a former employee.
‘““He believes so strongly in his rightness.”
Another former employee says ‘‘the pace [at
Focus] is unbelievable. But everyone has to
appear perfectly happy.”

At the center of it all is a man who does
not lack confidence. He tells a story about
his ill father, who prayed for three days and
nights without sleep that his time on Earth
would be extended so he could finish his
work as a minister. At dawn, Gold told him
he was going to reach millions around the
world—not through himself but through his
son. The next day Dobson’s father suffered a
major heart attack; he died in a few weeks.
““1 saw for the first time,”” says Dobson, ‘“‘why
[Focus on the Family] seemed charmed—be-
yond my ability and beyond my intelligence,
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my academic knowledge, my ability to com-
municate.”” This is the person who has cho-
sen to test his influence against the Repub-
lican Party. He does not describe his actions
as those of a man moved by grubby ambi-
tion; he sees it as a calling.

POLITICS AND PROPHECY

Dobson was once positioned to be a more
conservative version of Joyce Brothers. “If |
had simply stayed on those [family] themes,
I could have moved with ease through all de-
nominations in both political parties. But I
care about the moral tone of the nation, I
care about right and wrong. | have very deep
convictions about absolute truth.”

His sense of political urgency has come in
stages. Convinced that his and his followers’
views were not being given voice in Washing-
ton, he created in 1982 an advocacy group,
the Family Research Council. But it was
purposely designed to keep him one step re-
moved from direct political involvement.
Gary Bauer, a key aide in Ronald Reagan’s
White House, now runs the group, and he is
supposed to be the partisan lightning rod, al-
lowing Dobson to focus, as it were, on the
family.

But Dobson, in the past several months,
has become so dissatisfied with conserv-
atives’ performance in Congress that he
wants to become more directly and person-
ally involved in politics. ‘“He has watched
the manipulation of the religious right for
the last decade,” argues his close friend
Charles Colson. ““He feels a sense of betrayal
and responsibility for stewardship of the
great silent majority.”

He is particularly intolerant of those who
share his views but not his driving sense of
urgency. So he has developed a habit of tar-
geting allies with footnoted letters showing
that Dobson can at times slip over the line
between righteousness and self-righteous-
ness. When Ralph Reed, then the head of the
Christian Coalition, was insufficiently criti-
cal during the last election of Colin Powell
for his support of abortion rights, Dobson
wrote to Reed: “Gary Bauer and | have dis-
cussed your recent statements and consid-
ered the need to distances ourselves from
you. . . . Some of the politicians with whom
you have made common cause . .. would
seal the fate of [unborn children] and sac-
rifice millions more in years to come. | will
fight that evil as long as there is breath
within my body.” Commenting on Dobson’s
tendency to attack allies, conservative col-
umnist Cal Thomas argues, “You begin to
marginalize yourself, saying, | am the only
true believer. Soon you are left only with
your wife, then you begin to look at her
funny. All of a sudden, you’re Ross Perot.”
When confronted with the charge, Dobson re-
sponds: ‘I guess it irritates me when people
who know what is right put self-preservation
and power ahead of moral principle. That is
more offensive to me, in some ways, than
what Bill Clinton does with interns at the
White House.”

Dobson is not the kind of traditional con-
servative who has a keen appreciation of the
limits and complexities of politics. He is a
moralist and a populist, demanding rapid,
immediate progress to fit a flaming moral
vision: ““If you look at the cultural war
that’s going on, most of what those who dis-
agree with us represent leads to death—abor-
tion, euthanasia, promiscuity in hetero-
sexuality, promiscuity in homosexuality, le-
galization of drugs. There are only two
choices. It really is that clear. It's either
God’s way, or it is the way of social disinte-
gration.”

Some conservatives dismiss this as an im-
practical philosophy for a governing party
since progress emerges by small steps. Other
conservative critics fear that Dobson’s in-
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creased partisanship might undermine the
generally nonpartisan good works of Focus
on the Family. Still others warn that his
walkout strategy will only result in the elec-
tion of Democrat Dick Gephardt as House
speaker. Dobson’s response: ‘It is never
wrong to do what’s right. And you stand for
what’s right whether it is strategic or not.”

The fact that Dobson has struck a chord
among conservative activists may be signal-
ing an important shift of political styles in
evangelicalism. There are at least three of
those tendencies to be considered: priest,
kingmaker, prophet. From the 1950s to the
1970s, Billy Graham performed a priestly
function as minister to the ministers of
state. His role was to legitimize power and to
use his access to present the Christian Gos-
pel, which was his primary goal. Personal
contact and influence were paramount. In
the 1980s, culminating in the rise of Pat Rob-
ertson and the Christian Coalition, the goal
shifted from legitimizing power to exercising
power—the role of kingmaker. Robertson,
the son of a senator, understood the give and
take of coalition building and the need for a
place at the table.

But the pragmatism of the religious right
is under serious question, particularly in the
wake of the coalition’s embrace of Repub-
lican Bob Dole in the last presidential elec-
tion, which many in the movement argue
was a compromise too far. University of Ak-
ron’s Green compares Dobson to an Old Tes-
tament prophet ‘‘speaking truth to power.”
It is a designation Dobson accepts: “‘I really
do feel that the prophetic role is part of what
God gave me to do.”

And that frames the questions for his sup-
porters: Do Christian activists want to be
players or prophets? Insiders who accept in-
evitable compromises, or outsiders who hold
on to higher standards?

THE NEXT MOVE

Dobson has rejected the idea of becoming a
political candidate himself or trying to cre-
ate a third party. This leaves him with two
options. The conventional choice is for Dob-
son to intervene directly in Republican pri-
maries on the side of social conservatives.
This would require, in Dobson’s words, ‘‘peri-
odic leaves of absence’ to protect the non-
profit status of Focus on the Family. Bauer’s
political action committee has already
scouted 40 races where Dobson might throw
his weight on the side of a candidate. After
the congressional elections, Dobson would
determine how to have the maximum impact
in the 2000 presidential campaign. Bauer
himself is considering a presidential run and
covets Dobson’s endorsement.

But Dobson is also actively considering
‘“‘going nuclear’ against the GOP leadership.
Instead of working through primaries in the
summer, Dobson would urge social conserv-
atives to abandon Republicans in Novem-
ber—to stay at home or vote for third par-
ties—with the goal of ending the GOP major-
ity in Congress. “It doesn’t take that many
votes to do it. You just look how many peo-
ple are there by just a hair, [who won their
last election by] 51 percent to 49 percent, and
they have a 10- or 11-vote majority, | told
[House Majority Whip] Tom DeLay, ‘I really
hope you guys don’t make me try to prove it,
because | will.””” One senior Republican offi-
cial says he has identified six districts in
which Dobson could “‘turn the tide’’ against
the GOP candidate, Dobson muses about de-
livering this message by ‘‘getting a stadium
with 50,000 seats and having Chuck Colson
and Phyllis Schlafly and Alan Keyes and
Gary Bauer and myself fill it at a strategic
times. That get the attention of Republican
leaders.”

Some Republican insiders believe the ef-
fect of either approach—working within the
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party or working against it—would be much
the same. Bauer’s political action commit-
tee’s fervent support for a conservative can-
didate in a recent California congressional
special election helped elevate the abortion
issue. Party leaders believe this allowed
Democrat Lois Capps to win in the moderate
district. They fear that if Dobson intervenes
on behalf of social conservatives in other
contests, similar results will follow. As for
the nuclear option, the mood of many Repub-
licans is frustrated resignation that Dobson
will always be on the attack against the
GOP. ““It wouldn’t matter how many hoops
of fire we jump through, it is never enough
for him,” complains one party official. That
strategist and others say majority parties
have a responsibility to govern, and that
means muting ideological fervor at times. It
is hard to imagine this official and Jim Dob-
son in the same party—and it may be in-
creasingly hard for Dobson to imagine that
as well.

SCOURGE OF ILLEGAL DRUGS
AGAIN UNDER ATTACK

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 7, 1997, the gentleman from Indi-
ana (Mr. SOUDER) is recognized for 60
minutes.

Mr. SOUDER. Mr. Speaker, the gen-
tleman from Oklahoma is once again
to be commended for his leadership on
this issue. There is no doubt that the
number one fundamental problem in
this country is the breakdown of char-
acter, the breakdown of the value sys-
tem, the principled foundations of this
country and the resultant breakdown
partly, directly, the two things go in
tandem, of families as well.

The number one outgrowth that we
are seeing in this country is the prob-
lem of drug abuse: drugs of all types,
marijuana, cocaine, heroin, alcohol, to-
bacco, but in particular what we have
been focusing on is this explosion
among our youth of the narcotics, of
marijuana, heroin, cocaine, crack,
methamphetamines and other artificial
stimulants. Tonight we are going to
spend some time discussing this issue.

It is a relatively historic night. To-
morrow we are going to have our first
pieces of legislation, what will be a
comprehensive multi-week, hopefully
multi-month, year and up to three
years extended start of a battle on
drugs. We have done piecemeal legisla-
tion over the last few years but we
have not had the concentrated effort
that we will see starting as of tomor-
row.

We have a needles bill in front of us
tomorrow to ban the use of giving free
needles to heroin addicts with taxpayer
dollars. We have in the higher edu-
cation bill an amendment relating to
taking back student loans if students
abuse drugs while they are on a govern-
ment subsidized loan requiring them to
go into treatment programs, and | have
a second amendment on drug testing.
It is the start.

We are also having announcement of
a major initiative and Republican ef-
fort later this week. The number one
person behind this is our Speaker.
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