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impose liability for reckless or negligent be-
havior and how to create strict liability for vio-
lations of the federal securities laws.8 But
Congress did not use such language to im-
pose Section 10(b) liability on reckless behav-
ior. Therefore, just as there is no liability for
aiding and abetting a violation of Section 10(b)
because Congress knew how to create such
liability but did not,2° and just as there is no
liability under Section 12(I) of the Securities
Act, 17 U.S.C. §771(l), for participants who
are merely collateral to an offer or sale be-
cause Congress knew how to create such li-
ability but did not,A* and just as there is no
remedy under Section 10(b) for those who nei-
ther purchase nor sell securities because Con-
gress knew how to create such a remedy but
did not,12 there can be no liability for reckless
conduct under Section 10(b) because Con-
gress clearly knew how to impose liability for
reckless behavior but did not.

The Supreme Court has, moreover, empha-
sized that the securities laws “should not be
read as a series of unrelated and isolated pro-
visions.” 13 The federal securities laws are to
be interpreted consistently and as part of an
interrelated whole.” 14 In Virginia Bankshares,
Inc. v. Sandberg, 501 U.S. 1083 (1991), the
Court reserved “the question whether scienter
was necessary for liability under §14(a).”15
The Court nonetheless held that statements of
“reasons, opinions or belief” are actionable
under 814(a), 15 U.S.C. 78n(a), and Rule
14a-9, 17 C.F.R. §240.14a-9, as false or
misleading only if there is proof of (1) subjec-
tive “disbelief or undisclosed motivation,” and
(2) objective falsity. 501 U.S. at 1095-96. Jus-
tice Scalia explained the Court’s holding as
follows:

As | understand the Court’s opinion, the
statement “In the opinion of the Directors, this
is a high value for the shares” would produce
liability if in fact it was not a high value and
the Directors knew that. It would not produce
liability if in fact it was not a high value but the
Directors honestly believed otherwise. The
statement “The Directors voted to accept the
proposal because they believe it offers a high
value” would not produce liability if in fact the
Directors’ genuine motive was quite different—
except that it would produce liability if the pro-
posal in fact did not offer a high value and the
Directors knew that.16

It follows that, if: (A) a statement must be
subjectively disbelieved in order to be action-
able under Section 14(a), a provision that may
or may not required scienter, then: (B) a
fortiori, under Section 10(b), a provision that
clearly requires scienter, plaintiffs must show
subjective awareness of a scheme or device.

Any other result would lead to the anoma-
lous conclusion that statements actionable
under Section 10(b), the more restrictive
“catchall” provision of the federal securities
laws, Hochfelder, 425 U.S. at 203, would not
be actionable under Section 14(a). Indeed,
“[tlhere is no indication that Congress in-
tended anyone to be made liable [under
§10(b)] unless he acted other than in good
faith [and] [tlhe catchall provision of §10(b)
should be interpreted no more broadly.” Id. at
20617

The language of the text, the legislative his-
tory, and the structure of the statute therefore
each compel the conclusion that intentional
conduct is a prerequisite for liability under
Section 10(b).

Additionally, the Reform Act established a
heightened pleading standard for private secu-
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rities fraud lawsuits. The Conference Report
accompanying the Reform Act stated in rel-
evant part:

The Conference Committee language is
based in part on the pleading standard of the
Second Circuit. The standard also is specifi-
cally written to conform the language to rule
9(b)’s notion of pleading with “particularity.”

Regarded as the most stringent pleading
standard, the Second Circuit requirement is
that the plaintiff state facts with particularity,
and that these facts intern must give rise a
strong inference of the defendant’s fraudulent
intent. Because the Conference Committee in-
tends to strengthen existing pleading require-
ments, it does not intend to codify the Second
Circuit's case law interpreting this pleading
standard. Footnote: For this reason, the con-
ference Report chose not to include in the
pleading standard certain language relating to
motive, opportunity, or recklessness.18

The Conference Report accompanying S.
1260 is consistent with that heightened plead-
ing standard articulated in 1995.
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ANNOUNCEMENT OF LEGISLATION
TO BE CONSIDERED UNDER SUS-
PENSION OF THE RULES ON
THURSDAY, OCTOBER 15, 1998

Mr. FOLEY. Mr. Speaker, pursuant
to House Resolution 589, | hereby give
notice that the following suspensions
will be considered on Thursday, Octo-
ber 15, 1998:

1. S. 1733—To Require the Commis-
sioner of Social Security and Food
Stamp State Agencies to Take Certain
Actions to Ensure that Food Stamp
Coupons are not Issued for Deceased In-
dividuals.

2. H.R. 4821—A bill to extend into fis-
cal year 1999 the visa processing period
for diversity applicants whose visa
processing was suspended during fiscal
year 1998 due to embassy bombings.

3. S.J. Res. 35—granting the consent
of Congress to the Pacific Northwest
Emergency Management Arrangement.

4. S. 1134.—granting the consent and
approval of Congress to an interstate
forest fire protection compact.

S. 610.—Chemical Weapons Conven-
tion Implementation.

LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:

Mr. GREEN (at the request of Mr.
GEPHARDT) for today, on account of of-
ficial business in the district.

Mr. THOMPSON (at the request of Mr.
GEPHARDT) for today, on account of of-
ficial business in the district.

Mr. HUTCHINSON (at the request of
Mr. ARMEY) for today until 7 p.m., on
account of official business.

Mr. SCARBOROUGH (at the request of
Mr. ARMEY) for October 14, on account
of personal reasons.

Ms. EDDIE BERNICE JOHNSON of Texas
(at the request of Mr. GEPHARDT) for
today and October 16, on account of
events in the district.

SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to:

The following Members (at the re-
quest of Mr. FILNER) to revise and ex-
tend their remarks and include extra-
neous material:

Mr. FILNER, for 5 minutes, today.

Ms. JACKSON-LEE of Texas, for 5 min-
utes, today.

Ms. NORTON, for 5 minutes, today.

Mr. BECERRA, for 5 minutes, today.

Mr. MINGE, for 5 minutes, today.

The following Members (at the re-
quest of Mr. FILNER) to revise and ex-
tend their remarks and include extra-
neous material:

Mr. GOODLING, for 5 minutes, today.

Mr. SAXTON, for 5 minutes, today.
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