
CONGRESSIONAL RECORD — SENATE S5265 May 13, 1999 
certain programs under the authority of the 
Substance Abuse and Mental Health Services 
Administration, and for other purposes; to 
the Committee on Health, Education, Labor, 
and Pensions. 

By Mr. MURKOWSKI (for himself and 
Mr. BINGAMAN) (by request): 

S. 1047. A bill to provide for a more com-
petitive electric power industry, and for 
other purposes; to the Committee on Energy 
and Natural Resources. 

S. 1048. A bill to provide for a more com-
petitive electric power industry, and for 
other purposes; to the Committee on Fi-
nance. 

By Mr. MURKOWSKI: 
S. 1049. A bill to improve the administra-

tion of oil and gas leases on Federal land, 
and for other purposes; to the Committee on 
Energy and Natural Resources. 

S. 1050. A bill to amend the Internal Rev-
enue Code of 1986 to provide incentives for 
gas and oil producers, and for other purposes; 
to the Committee on Finance. 

By Mr. MURKOWSKI (for himself and 
Mr. BINGAMAN) (by request): 

S. 1051. A bill to amend the Energy Policy 
and Conservation Act to manage the Stra-
tegic Petroleum Reserve more effectively, 
and for other purposes; to the Committee on 
Energy and Natural Resources. 

By Mr. MURKOWSKI (for himself, Mr. 
AKAKA, and Mr. BINGAMAN): 

S. 1052. A bill to implement further the Act 
(Public Law 94–241) approving the Covenant 
to Establish a Commonwealth of the North-
ern Mariana Islands in Political Union with 
the United States of America, and for other 
purposes; to the Committee on Energy and 
Natural Resources. 

f 

SUBMISSION OF CONCURRENT AND 
SENATE RESOLUTIONS 

The following concurrent resolutions 
and Senate resolutions were read, and 
referred (or acted upon), as indicated: 

By Mr. FITZGERALD (for himself, Mr. 
GRASSLEY, Mr. ROBERTS, and Mr. 
ASHCROFT): 

S. Res. 101. A resolution expressing the 
sense of the Senate on agricultural trade ne-
gotiations; to the Committee on Finance. 

By Mr. LOTT: 
S. Res. 102. A resolution appointing Patri-

cia Mack Bryan as Senate Legal Counsel; 
considered and agreed to. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. HATCH: 
S. 1028. A bill to simplify and expe-

dite access to the Federal courts for in-
jured parties whose rights and privi-
leges, secured by the United States 
Constitution, have been deprived by 
final actions of Federal agencies, or 
other government officials or entities 
acting under color of State law, and for 
other purposes; to the Committee on 
the Judiciary. 

CITIZENS ACCESS TO JUSTICE ACT OF 1999 

Mr. HATCH. Mr. President, I am 
pleased today to introduce the ‘‘Citi-
zens Access to Justice Act of 1999,’’ or 
CAJA. More precisely, I am reintro-
ducing the same bill that was voted out 
of the Judiciary Committee last Con-
gress, but was a victim of a filibuster 
by the left. 

Why am I doing this? Some may say 
that it is fruitless. But even though 

Senator LANDRIEU, other supporters of 
the bill, and myself, were unsuccessful 
last Congress in passing this much 
needed bill, property owners of Utah, 
and, indeed, of all of our States, still 
feel the heavy hand of the government 
erode their right to hold and enjoy pri-
vate property. To make matters worse, 
many of these property owners often 
are unable to safeguard their rights be-
cause they effectively are denied access 
to federal courts. Our bill was designed 
to rectify this problem. Let me ex-
plain. 

In a society based upon the ‘‘rule of 
law,’’ the ability to protect property 
and other rights is of paramount im-
portance. Indeed, it was Chief Justice 
John Marshall, who in the seminal 1803 
case of Marbury v. Madison, observed 
that the ‘‘government of the United 
States has been emphatically termed a 
government of laws, and not of men. It 
will cease to deserve this high appella-
tion, if the laws furnish no remedy for 
the violation of a vested right.’’ 

Despite this core belief of John Mar-
shall and other Founders, the ability of 
property owners to vindicate their 
rights in court today is being frus-
trated by localities which sometimes 
create labyrinths of administrative 
hurdles that property owners must 
jump through before being able to 
bring a claim in Federal court to vindi-
cate their federal constitutional rights. 
They are also hampered by the overlap-
ping and confusing jurisdiction of the 
Court of Federal Claims and the federal 
district courts over Fifth Amendment 
property rights claims. CAJA seeks to 
remedy these situations. 

The purpose of the bill is, therefore, 
at its root, primarily one of fostering 
fundamental fairness and simple jus-
tice for the many millions of Ameri-
cans who possess or own property. 
Many citizens who attempt to protect 
their property rights guaranteed by the 
Fifth Amendment of the Constitution 
are barred from the doors of the federal 
courthouse. 

In situations where other than Fifth 
Amendment property rights are sought 
to be enforced—such as First Amend-
ment rights, for example—aggrieved 
parties generally file in a single federal 
forum to obtain the full range of rem-
edies available to litigants to make 
them whole. In property rights cases, 
property owners may have to file in 
different courts for different types of 
remedies. This is expensive and waste-
ful. 

Moreover, unlike situations where 
other constitutional rights are sought 
to be enforced, property owners seek-
ing to enforce their Fifth Amendment 
rights must first exhaust all state rem-
edies with the result that they may 
have to wait for over a decade before 
their rights are allowed to be vindi-
cated in federal court—if they get 
there at all. CAJA addresses this prob-
lem of providing property owners fair 
access to federal courts to vindicate 
their federal constitutional rights. 

Let me be more specific. The bill has 
two main provisions to accomplish this 

end. The first is to provide private 
property owners claiming a violation of 
the Fifth Amendment’s Taking Clause 
some certainty as to when they may 
file the claim in federal court. This is 
accomplished by addressing the proce-
dural hurdles of the ripeness and ab-
stention doctrines which currently pre-
vent them from having fair and equal 
access to federal court. The bill defines 
when a final agency decision has oc-
curred for purposes of meeting the ripe-
ness requirement and prohibits a fed-
eral judge from abstaining from or re-
linquishing jurisdiction when the case 
does not allege any violation of a state 
law, right, or privilege. Thus, the bill 
serves as a vehicle for overcoming fed-
eral judicial reluctance to review 
takings claims based on the ripeness 
and abstention doctrines. 

The second provision clarifies the ju-
risdiction between the Court of Federal 
Claims in Washington, D.C., and the re-
gional federal district courts over fed-
eral Fifth Amendment takings claims. 
The ‘‘Tucker Act,’’ which waives the 
sovereign immunity of the United 
States by granting the Court of Fed-
eral Claims jurisdiction to entertain 
monetary claims against the United 
States, actually complicates the abil-
ity of a property owner to vindicate 
the right to just compensation for a 
government action that has caused a 
taking. The law currently forces a 
property owner to elect between equi-
table relief in the federal district court 
and monetary relief in the Court of 
Federal Claims. Further difficulty 
arises when the law is used by the gov-
ernment to urge dismissal in the dis-
trict court on the ground that the 
plaintiff should seek just compensation 
in the Court of Federal Claims, and is 
used to urge dismissal in the Court of 
Federal Claims on the ground that 
plaintiff should first seek equitable re-
lief in the district court. 

This division between law and equity 
is archaic and results in burdensome 
delays as property owners who seek 
both types of relief are ‘‘shuffled’’ from 
one court to the other to determine 
which court is the proper forum for re-
view. The bill resolves this matter by 
simply giving both courts concurrent 
jurisdiction over takings claims, thus 
allowing both legal and equitable relief 
to be granted in a single forum. 

I must emphasize that the bill does 
not create any substantive rights. The 
definition of property, as well as what 
constitutes a taking under the Just 
Compensation Clause of the Fifth 
Amendment, is left to the courts to de-
fine. The bill would not change existing 
case law’s ad hoc, case-by-case defini-
tion of regulatory takings. Instead, it 
would provide a procedural fix to the 
litigation muddle that delays and in-
creases the cost of litigating a Fifth 
Amendment taking case. All the bill 
does is to provide for fair procedures to 
allow property owners the means to 
safeguard their rights by having their 
day in court. 

Mr. President, I am very well aware 
that this bill has been opposed by the 
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