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8, 1998 for thousands of households in
Vermont and other states who had
signed up after March 11, 1997, the date
the action was filed.

I was pleased that we worked to-
gether in the Senate Judiciary Com-
mittee to avoid these immediate cut-
offs of satellite TV service in Vermont
and other states. The parties agreed to
request an extension which was grant-
ed until February 28, 1999. This exten-
sion was also designed to give the FCC
time to address this problem faced by
satellite dish owners.

In December, I sent a comment to
the FCC and criticized their proposals
on how to define the ‘“‘white area’”—the
area not included in either the Grade A
or Grade B signal intensity areas. My
view was that the FCC proposal would
cut off households from receiving dis-
tant signals based on ‘‘unwarranted as-
sumptions’ in a manner inconsistent
with the law and the clear intent of the
Congress. I complained about entire
towns in Vermont which were to be in-
appropriately cut off when no one
could receive signals over the air.

The Florida district court filed a
final order which also required that
households signed up for satellite serv-
ice before March 11, 1997, be subject to
termination of CBS and Fox distant
signals on April 30, 1999, if they lived in
areas where they are likely to receive a
grade B intensity signal and are unable
to get the local CBS or Fox affiliate to
consent to receipt of the distant signal.

In the meantime, further Court and
other developments have resulted in
cutoffs of thousands of satellite dish
owners. This situation is unacceptable,
and I will continue to work to fix this
problem.

———

END THE CYCLE OF VIOLENCE IN
KOSOVO

Mr. LEVIN. Mr. President, the news
out of Kosovo concerning the commis-
sion of atrocities against Serbs and
Gypsies is deeply troubling.

According to a report released on
Tuesday by Human Rights Watch ‘‘for
the province’s minorities, and espe-
cially the Serb and Roma (Gypsy) pop-
ulations, as well as some ethnic popu-
lations perceived as collaborators or as
political opponents of the Kosovo Lib-
eration Army (KLA), these changes
have brought fear, uncertainty, and in
some cases violence.”” The report adds
that ‘“The intent behind many of the
killings and abductions that have oc-
curred in the province since early June
appears to be the expulsion of Kosovo’s
Serb and Roma population rather than
a desire for revenge alone.”

Mr. President, the massive atrocities
committed against the ethnic Albanian
population of XKosovo pursuant to
Slobodan Milosevic’s ethnic cleansing
policy have been appropriately con-
demned by the international commu-
nity. The United States and our NATO
allies have invested a great deal of re-
sources and put their sons and daugh-
ters at risk to stop the atrocities and

CONGRESSIONAL RECORD — SENATE

to reverse the ethnic cleansing. But
they did not do so to allow the former
victims to commit atrocities against
or seek to ethnically cleanse the Serbs
and Gypsies.

When I visited Kosovo in the first
week of July along with Senators
REED, LANDRIEU and SESSIONS, we met
with Hashim Thaci, political leader of
the KLA and Colonel Agim Ceku, the
KLA military commander. We con-
demned the violence being perpetrated
against the Serbs and asked them to
speak out against the mistreatment of
the Serbs. They stated to us they have
publicly called for the Serbs to stay
and for those who have left to return
provided they had not previously com-
mitted atrocities.

Mr. President, words are important
but deeds are more important. I realize
that the KLA is not a highly-dis-
ciplined organization and that there
are extremists within the KLA who do
not answer to either Mr. Thaci or Colo-
nel Ceku. I also realize that not all
those who are presently committing
atrocities are members of the KLA.
But Mr. Thaci and Colonel Ceku and
other Albanian leaders must do more
to bring an end to the cycle of violence
in Kosovo.

According to the UN High Commis-
sioner for Refugees, more than 164,000
Serbs have left Kosovo during the
seven weeks since Yugoslav and Serb
forces withdrew and KFOR entered
Kosovo, and the number continues to
rise. The military troops of the NATO-
led KFOR are not trained to be police-
men and the enforcement of day-to-day
law and order is not and should not be
their mission. The United Nations has
only deployed about 400 civilian police
to Kosovo. The deployment of the
international civilian police force to
Kosovo must be accelerated. The cycle
of violence in Kosovo must stop.

I visited with the ethnic Albanian
refugees in the camps in Macedonia
and was sickened at their horrific sto-
ries of their mistreatment at the hands
of the Serbs. I was a strong supporter
of the NATO air campaign against Ser-
bia and of the deployment of the
NATO-led KFOR. I support the recon-
struction of Kosovo and the creation of
an autonomous multi-ethnic Kosovo.
But none of us, no matter what posi-
tion we took on other issues involved
in NATO’s action in Kosovo, can accept
criminal acts against Serbs and Gyp-
sies in Kosovo.

President Clinton and the leaders of
our NATO allies won the support of
their citizens for the NATO air cam-
paign and subsequent peacekeeping
mission in part because it was the hu-
mane thing to do. Americans and Euro-
peans alike were deeply upset at the
plight of the ethnic Albanian refugees.
That support will dissipate if the cycle
of violence in Kosovo does not stop.

I call on NATO, the United Nations,
the leaders of the ethnic Albanian com-
munity in Kosovo, particularly Mr.
Thaci and Colonel Ceku, and the law
abiding citizens of Kosovo, to act and
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act now to show their rejection of law-
lessness and violence. The cycle of vio-
lence must stop.

———

PESTICIDES AND CHILDREN’S
HEALTH

Mr. KENNEDY. Mr. President, this
week, the Environmental Protection
Agency announced the first major
steps under the Food Quality Protec-
tion Act of 1996 to protect children
from overexposure to two widely used
pesticides. Organophosphate chemicals,
such as these two pesticides, kill in-
sects by disrupting nerve impulses. Un-
fortunately, these chemicals have the
same effect on humans, and children
are especially vulnerable because of
their developing bodies and the high
proportion of fruits and vegetables in
their diets. Effective protection
against these two pesticides is an im-
portant step in implementing the Act
as Congress intended.

These steps by EPA to comply with
the law are critical to ensure the
health and safety of the nation’s chil-
dren. These actions are welcome, and
EPA must continue to carry out its im-
portant mission to assess tolerance lev-
els for pesticides that pose the highest
risks to children. Much work remains
to be done.

Timely and complete implementa-
tion of the Act is essential, but we need
to know more to assure that all chil-
dren are protected from the harmful ef-
fects of pesticides. I have asked the
General Accounting Office to evaluate
the technologies used to assess im-
mune, reproductive, endocrine, and
neurotoxic effects of pesticides on chil-
dren. GAO will also report on current
research on links between pesticides
and child health and disease. In par-
ticular, I have asked the GAO to evalu-
ate whether the Act is being imple-
mented adequately to protect the
health and safety of the nation’s chil-
dren.

Our children are our greatest natural
resource. The goal in passing the Act
was to set a strong public health stand-
ard to protect them, and EPA has a
clear responsibility to implement the
Act in accord with that standard.

LET’S SEEK BALANCE IN REFUGEE
FUNDING

Mr. FEINGOLD. Mr. President, I rise
today to bring my colleagues’ atten-
tion to the plight of refugees in Africa.
Just last week we have been reminded
yet again of the disparity in the re-
sources provided to assist those in need
on the African continent compared to
those in Europe. At a briefing to the
U.N. Security Council on July 26,
United Nations High Commissioner for
Refugees (UNHCR) Sadako Ogata out-
lined some of the desperate problems
facing the over 1.5 million refugees the
agency currently counts in Africa.
These problems are aggravated by a se-
rious shortfall in international funding
for UN refugee efforts. By some ac-
counts, only 60% of the UNHCR’s $137
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million budget for general programs
for Africa has been funded to date. The
total UNHCR funding for all of Africa
for 1999, including the general program,
special programs, and emergencies, is
only $302 million. That compares to
$620 million set aside just for special
programs and emergencies for the
Former Yugoslavia.

The international response to the ref-
ugee crisis in Africa remains woefully
inadequate. The situation is made even
worse by the disparity between the do-
nations offered to assist European refu-
gees and those offered to support Afri-
can refugees. As Mrs. Ogata so suc-
cinctly noted on July 26, ‘“‘Undeniably,
proximity, strategic interest and ex-
traordinary media focus have played a
key role in determining the quality
and level of response.” While this may
explain why Kosovo has received far
greater refugee assistance than have
the multiple crises in Africa, it can not
justify that imbalance. The suffering of
a family driven from its home or a
child wrenched from its family by war
is no less because it happens in Africa,
away from the media glare and the fa-
miliar sources of conflict in Europe.

While I understand that there are
necessary limits to the resources avail-
able for the millions of refugees in the
world, I believe we should render our
precious contribution to humanitarian
assistance in a fair and balanced man-
ner. As I have said many times on this
floor—why Kosovo and not Sudan or
Sierra Leone or Rwanda? To those who
will cite our ‘‘strategic’ interests in
Europe, I respond that I believe our
“moral’” interests are also critically
important to this nation’s standing in
the world.

I appreciate the State Department’s
announcement of an additional mid-
year $11.7 million contribution to the
UNHCR’s general program, of which
$6.6 million was designated for Africa.
This is a good start, but it still falls far
short of what Africa needs and what
Europe gets. It does not please me to
have to highlight the regional dis-
parity in refugee assistance. But I be-
lieve it is important for the Senate to
be on record in strong support of a fair
and balanced effort to meet the needs
of refugees throughout the world.

——

STATE SOVEREIGN IMMUNITY
FROM INTELLECTUAL PROPERTY
LAWSUITS

Mr. SPECTER. I was surprised by the
three decisions of the Supreme Court of
the United States on June 23, 1999
which drastically reduced the Constitu-
tional power of Congress and even more
surprised by the lack of reaction by
Members of the House and Senate to
this usurpation of Congressional au-
thority. [College Savings Bank v. Florida
Prepaid 1999 U.S. LEXIS 4375, Florida
Prepaid v. College Savings Bank 1999
U.S. LEXIS 4376 and Allen v. Maine,
1999 U.S. LEXIS 4374.]

Even though ignored by the Con-
gress, these decisions have been round-
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ly criticized by the academicians.
Stanford University historian Jack
Rakove, author of ‘Original Mean-
ings”’, a Pulitzer Prize winning account
of the drafting of the Constitution,
characterizes Justice Kennedy’s histor-
ical argument in Alden v. Maine as
‘“‘strained, even silly”’.

Professor Rebecca Eisenberg of the
University of Michigan Law School, in
commenting on Florida Prepaid Post-
secondary Education Expense Board
versus College Savings Bank, said:

‘““The decision makes no sense’’, asserting
that it arises from ‘‘a bizzarre states’ rights
agenda that really has nothing to do with in-
tellectual property.”

Harvard Professor Laurence Tribe
commented:

“In the absence of even a textual hint in
the Constitution, the Court discerned from
the constitutional ‘either’ that states are
immune from individual lawsuits.” (These
decisions are) ‘‘scary’. ‘“‘They treat states’
rights in a truly exaggerated way, harking
back to what the country looked like before
the civil war and, in many ways, even before
the adoption of the Constitution.”

In addition to treating the Congress
with disdain, the five person majority
in all three cases demonstrated judicial
activism and exhibited what can only
be viewed as a political agenda in dras-
tically departing from Ilong-standing
law. Former Solicitor General Walter
Dellinger described these cases as: ‘‘one
of the three or four major shifts in con-
stitutionalism we’ve seen in two cen-
turies.”

A commentary in The Economist on
July 3, 1999 emphasized the Court’s rad-
ical departure from existing law stat-
ing:

The Court’s majority has embarked on a
venture as detached from any constitutional
moorings as was the liberal Warren Court of
the 1960’s in its most activity mood.

In its two opinions in College Savings
Bank versus Florida Prepaid and Flor-
ida Prepaid versus College Savings
Bank, the Court held that the doctrine
of sovereign immunity prevents states
from being sued in Federal court for in-
fringing intellectual property rights. In
reaching these decisions, the Court dis-
cussed and dismissed two laws passed
by Congress for the specific purpose of
subjecting the states to suits in Fed-
eral Court: the Patent Remedy Act and
the Trademark Remedy Clarification
Act.

These decisions leave us with an ab-
surd and untenable state of affairs.
Through their state-owned universities
and hospitals, states participate in the
intellectual property marketplace as
equals with private companies. The
University of Florida, for example,
owns more than 200 patents. Further-
more, state entities such as univer-
sities are major consumers of intellec-
tual property and often violate intel-
lectual property laws when, for exam-
ple, they copy textbooks without prop-
er authorization.

But now, Florida and all other states
will enjoy an enormous advantage over
their private sector competitors—they
will be immune from being sued for in-
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tellectual property infringement. Since
patent and copyright infringement are
exclusively Federal causes of action,
and trademark infringement is largely
Federal, the inability to sue in Federal
court is, practically speaking, a bar to
any redress at all.

The right of states to sovereign im-
munity from most Federal lawsuits is
guaranteed in the Eleventh Amend-
ment to the constitution, which pro-
vides that:

The Judicial Power of the United States
shall not be construed to extend to any suit
in law or equity, commenced or prosecuted
against one of the United States by Citizens
of another State, or by Citizens or Subjects
of any foreign state.

It has long been recognized, however,
that this immunity from suit is not ab-
solute. As the Supreme Court noted in
one of the Florida Prepaid opinions,
the Court has recognized two cir-
cumstances in which an individual may
sue a state:

First, Congress may authorize such a suit
in the exercise of its power to enforce the
Fourteenth Amendment—an Amendment en-
acted after the Eleventh Amendment and
specifically designed to alter the federal-
state balance. Secondly, a state may waive
its sovereign immunity by consenting to
suite.—College Savings Bank versus Florida
Prepaid at 7.

Congress’ power to enforce the Four-
teenth Amendment is contained in Sec-
tion Five of the Fourteenth Amend-
ment, which provides that ‘“The Con-
gress shall have the power to enforce,
by appropriate legislation, the provi-
sions of this article.” One of the provi-
sions of the Fourteenth Amendment,
Section One, provides that no State
shall, ‘‘deprive any person of . . . prop-
erty . . . without due process of law.”
Accordingly, Congress has the power to
pass laws to enforce the rights of citi-
zens not to be deprived of their prop-
erty—including their intellectual prop-
erty—without due process of law.

Employing this power under Section
5 of the Fourteenth Amendment, Con-
gress passed the Patent Remedy Act
and the Trademark Remedy Clarifica-
tion Act in 1992. As its preamble states,
Congress passed the Patent Remedy
Act to ‘‘clarify that States ... are
subject to suit in Federal court by any
person for infringement of patents and
plant variety protections.” Congress
passed the Trademark Remedy Clari-
fication Act to subject the States to
suits brought under Sec. 43 of the
Trademark Act of 1946 for false and
misleading advertising.

In Florida Prepaid versus College
Savings Bank, the Court held in a 5 to
4 opinion that Congress did not validly
abrogate state sovereign immunity
from patent infringement suits when it
passed the Patent Remedy Act. In an
opinion by Chief Justice Rehnquist, the
Court reasoned that in order determine
whether a Congressional enactment
validly abrogates the States’ sovereign
immunity, two questions must be an-
swered, ‘‘first, whether Congress has
unequivocally expressed its intent to
abrogate the immunity . . . and second
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