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DOD is adequately funded and struc-
tured to deter and defeat the efforts of
those intent on using weapons of mass
destruction would not be implemented.
Efforts that would not go forward with-
out this bill include: establishing a sin-
gle point of contact for overall policy
and budgeting oversight of the DOD ac-
tivities for combating terrorism; fully
deploying 32 WMD-CST (formerly
RAID) teams by the end of fiscal year
2001; the establishment of an Informa-
tion Security Scholarship Program to
encourage the recruitment and reten-
tion of Department of Defense per-
sonnel with computer and network se-
curity skills; and the creation of an In-
stitute for Defense Computer Security
and Information Protection to conduct
research and critical technology devel-
opment and to facilitate the exchange
of information between the govern-
ment and the private sector.

Mr. President, I would like to briefly
highlight some of the other major ini-
tiatives in this bill that would be at
risk without Senate floor consideration
of the defense authorization bill:

Without this bill, multi-year, cost-
saving spending authority for the Brad-
ley Fighting Vehicle and TUH-60
“Blackhawk’’ helicopter would cease.

Without this bill, there would not be
a block buy for Virginia Class sub-
marines. Without the block buy, there
would be fewer opportunities to save
taxpayer dollars by buying compo-
nents—in a cost-effective manner—for
the submarines.

All military construction projects re-
quire both authorizations as well as ap-
propriations. Without this bill, over 360
military construction projects and 25
housing projects involving hundreds of
critical family housing units would not
be started.

The Military Housing Privatization
Initiative would expire in February
2001. Without this bill, the program
would not be extended for an additional
three years, as planned. The military
services would not be able to privatize
thousands of housing units and correct
a serious housing shortage within the
Department of Defense.

Mr. President, it has been said that,
“Example is the best General Order.”
The Senate needs to take charge, move
out, consider and pass the National De-
fense Authorization Bill for Fiscal
Year 2001. This legislation is important
to the nation and to demonstrating to
the men and women in uniform, their
families and those who have gone be-
fore them, our current and continuing
support and commitment to them on
behalf of a grateful nation.

——

CONTINUING PROBLEMS FOR FED-
ERAL LAW ENFORCEMENT DUE
TO McDADE LAW

Mr. LEAHY. Mr. President, I rise to
talk about a pressing criminal justice
problem. The problem stems from a
provision slipped into the omnibus ap-
propriations law during the last Con-
gress, without the benefit of any hear-
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ings or debate by the Senate. Although
some of us from both sides of the aisle
objected to the provision at the time,
our objections were ignored and the
provision became law. It is having dev-
astating effects on federal criminal
prosecutions and, as I describe in some
detail below, it is no exaggeration to
say that this provision is costing lives.

In the last Congress, the omnibus ap-
propriations measure for FY 1999 in-
cluded a provision originally sponsored
by former Representative Joseph
McDade that was opposed by most
members of the Senate Judiciary Com-
mittee, both Democrats and Repub-
licans. Indeed, we sent a joint letter to
the leadership of the Appropriations
Committee urging that this provision
be removed from any conference report
because, in our view, the McDade law
“would seriously impair the effective-
ness of federal prosecutors in their ef-
forts to enforce federal criminal laws
and protect our communities.”

Nevertheless, the McDade provision
was enacted as part of that appropria-
tions measure and went into effect on
April 19, 1999. This law, now codified at
28 U.S.C. §530B, subjects federal pros-
ecutors to the state bar rules, and dis-
cipline, of ‘‘each State where such at-
torney engages in that attorney’s du-
ties.” There has been enormous tension
over what ethical standards apply to
federal prosecutors and who has the au-
thority to set those standards.

This debate over the ethical rules
that apply to federal prosecutors was
resolved with the McDade law at a
time of heightened public concern over
the high-profile investigations and
prosecutions conducted by independent
counsels. Special prosecutors Kenneth
Starr and Donald Smaltz were the
“Poster boys’” for unaccountable fed-
eral prosecutors. By law, those special
prosecutors were subject to the ethical
guidelines and policies of the Depart-
ment of Justice. They defended their
controversial tactics by claiming to
have conducted their investigations
and prosecutions in conformity with
Departmental policies.

The actions of these special prosecu-
tors provided all the necessary fodder
to fuel passage of the McDade law. For
example, one of the core complaints
the Department had against the
McDade law is that federal prosecutors
would be subject to restrictive state
ethics rules regarding contacts with
represented persons. A letter to the
Washington Post from the former
Chairman of the ABA ethics committee
pointed out:

[Anti-contact rules are] designed to pro-
tect individuals like Monica Lewinsky, who
have hired counsel and are entitled to have
all contacts with law enforcement officials
go through their counsel. As Ms. Lewinsky
learned, dealing directly with law enforce-
ment officials can be intimidating and scary,
despite the fact that those inquisitors later
claimed it was okay for her to leave at any
time.

I have outlined before my concerns
about the tactics of these special pros-
ecutors, such as requiring a mother to
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testify about her daughter’s intimate
relationships, requiring a bookstore to
disclose all the books a person may
have purchased, and breaching the
longstanding understanding of the rela-
tionship of trust between the Secret
Service and those it protects. I was ap-
palled to hear a federal prosecutor ex-
cuse a flimsy prosecution by announc-
ing after the defendant’s acquittal that
just getting the indictment was a great
deterrent. Trophy watches and tele-
vision talk show puffery should not be
the trappings of prosecutors.

Yet, I opposed the McDade law and
continue to believe that this law is not
the answer. I firmly support improve-
ments in the disciplinary process for
federal prosecutors but this important
task may be accomplished without hin-
dering legitimate law enforcement in-
vestigative techniques and practices—
which is what the McDade law is doing.
While subjecting federal attorneys to
state bar rules sounds like good policy
at first blush, the McDade law has
ceded to the vagaries of fifty state bar
associations control of how federal
prosecutions are to be conducted. I am
concerned that Federal prosecutors are
being hamstrung because the McDade
law makes them answerable to mul-
tiple masters.

The Department of Justice has been
surprisingly quiet, both before and
after the McDade law went into effect,
about seeking a legislative modifica-
tion to address the most devastating
consequences of this new law for fed-
eral law enforcement. Unfortunately,
we are fast approaching the end of this
Congress without making any progress
on addressing the problems created by
the McDade law.

I have asked the Department of Jus-
tice for an update on how the McDade
law is working, and whether any of my
fears were warranted. The results are
in: This law has resulted in significant
delays in important criminal prosecu-
tions, chilled the use of federally-au-
thorized investigative techniques and
posed multiple hurdles for federal pros-
ecutors.

The Justice Department’s November,
1999, response to my prior questions on
this issue stated that the McDade law
““has caused tremendous uncertainty,”
“‘delayed investigations,” ‘‘creat[ed] a
rift between agents and prosecutors,”
“prevented attorneys and agents from
taking legitimate, traditionally ac-
cepted investigative steps, to the det-
riment of pending cases,’” and served as
the basis of litigation ‘‘to interfere
with legitimate federal prosecutions.”
Yet, these generalities do not fully
demonstrate the significant adverse
impact this law is continuing to have
to slow down or bring to a standstill
federal investigations of serious crimi-
nal wrongdoing. Let me describe some
recent examples.

ATRLINE WHISTLE BLOWER

In one recent case, an airline me-
chanic whistleblower claimed that his
airline was falsely claiming to the FAA
that required maintenance procedures
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had been performed on the airline’s
planes when in fact they had not been
done. The FBI executed a search war-
rant for documents at the maintenance
facility and began simultaneous inter-
views of the maintenance personnel to
determine the validity of the allega-
tions. The airline’s attorney imme-
diately interceded, claimed to rep-
resent all airline personnel, and halted
the interviews. Because of the McDade
law, the prosecutor was forced to tell
the agents that they could not con-
tinue to interview the employees.

Rather than having several agents
out interviewing witnesses simulta-
neously to avoid culpable witnesses
from trying to get their stories
“‘straight,” the prosecutor then had to
resort to an alternative strategy to ob-
tain information from the employees.
The prosecutor subpoenaed the wit-
nesses to the grand jury. Unfortu-
nately, the risk of this strategy is that
it may play right into the hands of
those who are willing to cover up. With
the grand jury route, one witness at a
time testifies and is then debriefed im-
mediately after by an attorney, who in
turn briefs all future witnesses about
what questions will be asked and what
answers have already been given.

Indeed, the attorney for the airline
again claimed to represent everyone
who was subpoenaed to testify before
the grand jury. The office advised the
attorney that he had a conflict doing
so, and the attorney then obtained a
separate attorney for each witness.

The impact on this investigation was
severe. Because the attorney for each
witness insisted on a grant of immu-
nity, and because of scheduling con-
flicts with the various attorneys, the
investigation was stalled for many
months. When the witnesses finally ap-
peared before the grand jury, they had
trouble remembering significant infor-
mation to the investigation.

After about a year of investigation,
one of the airline’s planes crashed,
with calamitous loss of life.

Immediately after the crash, the FBI
received information that the plane
had problems on the first leg of its trip.
The agents could not go out and inter-
view the airline’s employees because of
questions raised by the McDade law.
Does the corporation have a right to be
notified before interviews and to have
its counsel present? Are these people
represented by the corporate attorney?
Thus, those interviews that are most
often successful—simultaneous inter-
views of numerous employees—could
not be conducted simply because of
fear that an ethical rule—not the law—
might result in proceedings against the
prosecutor.

CHILD-MURDER INVESTIGATION

A 12-year-old girl was abducted while
riding her bicycle near her family
home in a Midwestern city in 1989. An
exhaustive investigation led by the FBI
turned up nothing. In 1996, an apparent
eyewitness confessed on his deathbed
to the abduction and stated that he had
been told by an accomplice that an in-
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dividual known as “T,” who was then
in the custody of the state Department
of Corrections, had buried the little
girl’s body in a deep freeze on T’s prop-
erty near a small mid-western city. T
admitted to former inmates, to prison
nurses and to his grandmother that he
was involved in the case. When inter-
viewed by the police, he on one occa-
sion denied any involvement, but later
admitted being present when the young
girl was Kkilled.

A federal prosecutor and two FBI
agents attempted to meet with T at
the county jail. The prosecutor ex-
plained that the purpose of the meeting
was to obtain T’s cooperation; T stated
that he wanted to speak to his attor-
ney, and was allowed to speak with his
federal public defender from a prior
closed case. The federal public defender
informed T that he did not represent
him, but T then spoke in confidence to
the federal defender, who informed the
prosecutor that T had no information
and did not wish to continue the con-
version.

Agents have located an individual
who believes that T would confide in
him and that he would be willing to as-
sist in attempting to find out from T
what had happened to the girl’s body.
This individual has agreed to a consen-
sually monitored meeting with T.

Because of T’s prior representation
by the state and federal public defend-
ers, the U.S. Attorney’s office con-
tacted the state bar disciplinary coun-
sel concerning whether it could con-
duct the consensual monitoring. A
staff attorney in the bar disciplinary
office stated that T was a represented
person and that the prosecutors could
not make the contact until the public
defenders informed T that they no
longer represented him and the U.S.
Attorney’s Office gave T adequate op-
portunity to retain other counsel.

This advice was given by the State
Bar Disciplinary Counsel despite the
relevant U.S. Supreme Court and fed-
eral appellate case law to the contrary.
See Griffith v. Kentucky, 479 U.S. 314,
321 n. 6. (1987) (a conviction becomes
final when ‘‘a judgment of conviction
has been rendered, the availability of
appeal exhausted, and the time for a
petition for certiorari elapsed or a peti-
tion for certiorari finally denied’’);
United States v. Fitterer, 710 F.2d 1328
(8th Cir. 1983); United States v. Dobbs,
711 F.2d 84 (8th Cir. 1983) (contact with
represented persons permitted in the
course of pre-indictment criminal in-
vestigations).

The Chief Disciplinary Counsel for
the State Bar made it clear that he was
not bound by judicial determinations,
including federal court decisions, other
than those made by the State Supreme
Court in which he was located. The in-
vestigation is currently at a standstill.
The prosecutor is considering giving T
immunity for his testimony, as a last
resort.

OIL SPILL

After leaving the port of a major

city, a ship on its way to a foreign
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country dumped thousands of gallons
of fuel oil into the United States coast-
al waters near the major city. The spill
killed wildlife and caused millions of
dollars of damage to the coast. The
Coast Guard pursued the ship and
boarded it in international waters.
While the Coast Guard was boarding
the ship, the lawyers for the ship’s
owners were on the telephone to the
ship’s captain and to the Coast Guard.
They claimed to represent all crew
members and prohibited further inter-
views. The attorneys also told the Cap-
tain to direct the crew not to speak to
the Coast Guard.

Because of the state ethical rules and
the claim that those rules not only pre-
vent AUSA’s, but also federal inves-
tigative agents from speaking to cor-
porate employees, the prosecutors di-
rected the Coast Guard not to seek fur-
ther interviews. The ship’s crew as
then spirited out of the foreign country
and were not ever available to testify
before the grand jury. No eyewitness to
the spill ever materialized.

CLEAN WATER ACT INVESTIGATION

A United States Attorney’s office is
conducting an ongoing grand jury in-
vestigation into allegations that a
large corporation violated the Clean
Water Act. Certain former employees
of this corporation have indicated that
they have relevant information and are
willing to speak with federal investiga-
tors about that information.
Nothwithstanding their desire to speak
to federal investigators, a state case
has interpreted the relevant state’s
ethics rule as prohibiting contact with
former as well as current employees of
a represented corporation. A federal
case has interpreted the same state’s
ethics rule as permitting contact with
former employees.

The state’s disciplinary counsel has
conveyed his view that only state court
decisions construing that state’s ethics
rule are controlling and that federal
case law cannot be relied upon to gov-
ern proceedings that are brought solely
in federal court.

As a consequence, federal prosecutors
may be stymied by a State ethical rule
and State court interpretation of that
rule from gathering material evidence
of a federal crime from willing wit-
nesses.

KICKBACKS AND CONTRACT FRAUD

In United States v. Talao, 1998 WL
1114043 (N.D. Cal.), vacated in part by
1998 WL 1114044 (N.D. Cal.), a company’s
bookkeeper was subpoenaed to testify
before the grand jury. Her employers
were the subjects of the criminal inves-
tigation because they were believed to
have failed to pay the prevailing wage
on federally funded contracts, falsified
payroll records, and demanded illegal
kickbacks. The bookkeeper came to
the U.S. Attorney’s Office the day be-
fore the scheduled grand jury appear-
ance and asked to speak to the pros-
ecutor, but the prosecutor was not in.

The next day, when the bookkeeper
arrived for her grand jury appearance,
she encountered the prosecutor in the
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hall outside the grand jury room. The
bookkeeper agreed to meet with the
prosecutor and the case agent, and in a
ten minute conversation in a nearby
witness room, the bookkeeper told the
prosecutor that her employers (the
subjects of the investigation) had
pressed her to lie before the grand jury,
she was afraid of them, and she did not
want the company’s lawyer to be in the
same room as her or know what she
had said in the grand jury, for fear that
the attorney would report everything
back to the employer.

During this interview, the corporate
attorney banged on the witness room
door and demanded to be present dur-
ing the interview; he also asserted the
right to be present in the grand jury.
The prosecutor asked the bookkeeper
whether she wished to speak to the at-
torney. She said that she did not. The
grand jury later indicted the employers
for conspiracy, false statements, and il-
legal kickbacks.

The district judge first ruled that the
prosecutor violated the contacts with
represented persons rule because there
was a pre-existing Department of
Labor administrative proceeding and
qui tam action (the government had
not intervened) and, therefore, the cor-
poration had a right to have its attor-
ney present during any interview of
any employee, regardless of the em-
ployee’s wishes, the status of the cor-
porate managers, or the possibility
that the attorney may have a conflict
of interest in representing the book-
keeper. The judge referred the AUSA
for disciplinary review by the State of
California.

Upon rehearing, the judge held that,
though the ethical rule violation was
intentional, he would withdraw the re-
ferral to the state bar. He held that he
would instruct the jury to consider the
prosecutor’s ethical violation in assess-
ing the credibility of the bookkeeper.
The government sought a writ of man-
damus and that was argued before the
Ninth Circuit Court of Appeals on
March 15, 2000. The prosecutor has also
sought to appeal the district court’s
misconduct finding.

MONITORED CONVERSATIONS

A common tool of law enforcement
authorities who are investigating alle-
gations of criminal and civil violations
is to have either a law enforcement
agent or a confidential informant
(under the direction of a law enforce-
ment agent) act in an undercover ca-
pacity. Often, during the course of
these undercover investigations, under-
cover agents and confidential inform-
ants engage in a monitored conversa-
tion with individuals suspected of ille-
gal conduct. When engaging in such
monitored conversations, the law en-
forcement agent or confidential in-
formant working for the government
hides his true identity.

ABA Model Rule 8.4(c) provides that
it is misconduct for a lawyer to engage
in conduct involving dishonesty, fraud,
deceit or misrepresentation. In one ju-
risdiction—Oregon—bar disciplinary
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counsel has interpreted the relevant
version of this rule to prohibit attor-
neys not only from authorizing or con-
ducting such consensual recordings but
also from supervising or overseeing un-
dercover investigations themselves,
since the very nature of the undercover
operation conduct involves deception.
Thus, in Oregon, government attorneys
may risk violating the ethics rules
when they supervise legitimate crimi-
nal and civil law enforcement inves-
tigations that use investigative meth-
ods recognized by courts as lawful.
GRAND JURY INVESTIGATIONS

In a series of existing grand jury in-
vestigations, an attorney for a corpora-
tion under investigation prevented
interviews of corporate employees by
federal agents because of the rule gov-
erning contacts with represented per-
sons. The following examples took
place after the McDade law was passed.

a. In John Doe Corp. #1, as federal
agents began to execute a search war-
rant at a company, the attorney for the
corporation announced over the loud-
speaker that he represented all of the
employees and that no interviews could
take place.

b. In John Doe Corp. #2, agents of the
U.S. Customs Service executed a search
warrant at a computer component
manufacturer in a major U.S. city.
While executing the warrant at Com-
pany A, a lawyer called the prosecutor
and claimed to represent all employees
at Company A and its subsidiaries.
During the search the manager of Com-
pany B, a subsidiary of Company A, ap-
proached the agents and asked to co-
operate, offering to tape conversations
with those managers above him who
had committed crimes. Because Com-
pany B was controlled by Company A,
the prosecutor directed the agents not
to conduct any undercover meetings or
interview the potential witness.

Virtually every investigation involv-
ing a corporation is now subject to in-
terference where none existed before.

WHISTLE BLOWER ACTIONS

Increasingly, the government uses its
civil enforcement powers under federal
statutes to crack down on corporations
that engage in health care fraud, de-
fense contractor fraud, and other
frauds that cost the government—and
the taxpayers—substantial sums of
money. One method of pursuing such
fraud claims is through qui tam suits,
which often are initiated by corporate
employees seeking to ‘‘blow the whis-
tle” on offending companies.

Many states’ ethics rules forbid gov-
ernment attorneys from obtaining rel-
evant information from concerned
whistle blowers and corporate ‘‘good
citizens” without the consent of the
counsel that represents the corporation
whose conduct is under investigation.
This prohibition, which affects crimi-
nal investigations as well, presents a
particularly acute problem in civil en-
forcement investigations. Unlike
criminal investigations, which some-
times can be conducted in the first in-
stance by law enforcement officers,
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without the involvement of govern-
ment attorneys (and the restrictions
that attorneys’ involvement brings),
civil enforcement actions often are in-
vestigated directly by the government
attorneys themselves, as the resources
of federal law enforcement authorities
typically are not available for civil en-
forcement matters.
WE NEED TO FIX THE MCDADE LAW

Due to my serious concerns about the
adverse effects of the McDade law on
federal law enforcement efforts, I in-
troduced S. 855, the Professional Stand-
ards for Government Attorneys Act, on
April 21, 1999. The Justice Department
states that ‘“S. 8565 is a good approach
that addresses the two most significant
problems caused by the McDade
Amendment—confusion about what
rule applies and the issue of contacts
with represented parties.” (Justice De-
partment Response, dated November
17, 1999, to Written Questions of Sen-
ator LEAHY).

Since that time, I have conferred
with the Chairman of the Judiciary
Committee about crafting an alter-
native to the McDade law. This alter-
native would adhere to a basic concern
of proponents of the McDade provision:
the Department of Justice would not
have the authority it has long claimed
to write its own ethics rules. The legis-
lation would establish that the Depart-
ment may not unilaterally exempt fed-
eral trial lawyers from the rules of eth-
ics adopted by the federal courts. Fed-
eral—mot state—courts are the more
appropriate body to establish rules of
professional responsibility for federal
prosecutors, not only because federal
courts have traditional authority to es-
tablish such rules for federal practi-
tioners generally, but because the De-
partment lacks the requisite objec-
tivity.

The measure would reflect the tradi-
tional understanding that when law-
yers handle cases before a federal
court, they should be subject to the
federal court’s rules of professional re-
sponsibility, and not to the possibly in-
consistent rules of other jurisdictions.
But incorporating this ordinary choice-
of-law principle, the measure would
preserve the federal courts’ traditional
authority to oversee the professional
conduct of federal trial lawyers, in-
cluding federal prosecutors. It thus
would avoid the uncertainties pre-
sented by the McDade provision, which
subjects federal prosecutors to state
laws, rules of criminal procedure, and
judicial decisions that differ from ex-
isting federal law.

The measure would also address the
most pressing contemporary question
of government attorney ethics—name-
ly, the question of which rule should
govern government attorneys’ commu-
nications with represented persons. It
asks the Judicial Conference of the
United States to submit to the Su-
preme Court a proposed uniform na-
tional rule to govern this area of pro-
fessional conduct, and to study the
need for additional national rules to
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govern other areas in which the pro-
liferation of local rules may interfere
with effective federal law enforcement.
The Rules Enabling Act process is the
ideal one for developing such rules,
both because the federal judiciary tra-
ditionally is responsible for overseeing
the conduct of lawyers in federal court
proceedings, and because this process
would best provide the Supreme Court
an opportunity fully to consider and
objectively to weigh all relevant con-
siderations.

The problems posed to federal law en-
forcement investigations and prosecu-
tions by the current McDade law are
real with real consequences for the
health and safety of Americans. I urge
the Chairmen of the House and Senate
Judiciary Committees, and my other
colleagues, to work with me to resolve
those problems in a constructive and
fair manner.

———

REMEMBERING THOSE WHO DIED
ON D-DAY

Mr. ROBB. Mr. President, as we ap-
proach the 56th Anniversary of D-Day,
June 6th, 1944, we should pause to re-
flect on the valor and sacrifice of the
men who died on the beaches of Nor-
mandy. In the vanguard of the force
that landed on that June morning, was
the 116th Infantry Regiment, 29th In-
fantry Division. In 1944 the 116th Infan-
try Regiment, as it is today, was a Na-
tional Guard unit mustering at the ar-
mory in Bedford, Virginia. They drew
their members from a town of only
3,200 people and the rich country in
central Virginia nestled in the cool
shadows of the Blue Ridge Mountains.

On the morning of June 6th, 1944,
Company A led the 116th Infantry Regi-
ment and the 29th Infantry Division
ashore, landing on Omaha Beach in the
face of withering enemy fire. Within
minutes, the company suffered ninety-
six percent casualties, to include twen-
ty-one killed in action. Before night-
fall, two more sons of Bedford from
Companies C and F perished in the des-
perate fighting to gain a foothold on
the blood-soaked beachhead. On D-Day,
the town of Bedford, Virginia gave
more of her sons to the defense of free-
dom and the defeat of dictatorship,
than any other community (per capita)
in the nation. It is fitting that Bedford
is home to the national D-Day Memo-
rial. But we must remember that this
memorial represents not just a day or
a battle—it is a marker that represents
individual soldiers like the men of the
116th Infantry Regiment—every one a
father, son, or brother. Each sacrifice
has a name, held dear in the hearts of
a patriotic Virginia town—Bedford.

Mr. President, in memory of the men
from Bedford, Virginia who died on
June 6th, 1944, I ask unanimous con-
sent that their names be printed in the
RECORD at the end of my statement as
a tribute to the town of Bedford, and
every soldier, sailor, airman, and Ma-
rine who has made the supreme sac-
rifice in the service of our country.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
COMPANY A

Leslie C. Abbott, Jr., Wallace R. Carter,
John D. Clifton, Andrew J. Coleman, Frank
P. Draper, Jr., Taylor N. Fellers, Charles W.
Fizer, Nick N. Gillaspie, Bedford T. Hoback,
Raymond S. Hoback, Clifton G. Lee, Earl L.
Parker, Jack G. Powers, John F. Reynolds,
Weldon A. Rosazza, John B. Schenk, Ray O.

Stevens, Gordon H. White, Jr., John L.
Wilkes, Elmere P. Wright, Grant C. Yopp.
COMPANY C
Joseph E. Parker, Jr.
COMPANY F

John W. Dean.

———

10TH ANNIVERSARY OF THE FREE
AND FAIR ELECTIONS IN BURMA

Mrs. FEINSTEIN. Mr. President, as
an original co-sponsor of Senator MOY-
NIHAN’S resolution commemorating the
10th anniversary of the free and fair
elections in Burma which were over-
turned by a military junta, I rise today
to mark that event and to discuss the
repressive conditions that have domi-
nated the lives of the Burmese people
for the past 37 years and that continue
to define the terms of their existence
to this very day.

For the past 12 years, a brutal au-
thoritarian regime has denied the Bur-
mese people the most basic human
freedoms, including the rights of free
speech, press, assembly, and the right
to determine their own political des-
tiny through free and competitive elec-
tions.

In 1988, the government led by Gen-
eral Ne Win—who overthrew the popu-
larly elected government of Burma in
1962—brutally suppressed popular pro-
democracy demonstrations. In Sep-
tember of that same year, the Govern-
ment, in a futile public relations gam-
bit to deflect international censure, re-
organized itself into a junta of senior
military officers and renamed itself the
State Law and Order Restoration
Council (SLORC).

The SLORC seemed to bow to inter-
national opinion in 1990, when it per-
mitted a relatively free election for a
national parliament, announcing be-
fore the election that it would peace-
fully transfer power to the elected as-
sembly.

Burmese voters overwhelmingly sup-
ported anti-government parties, one of
which, the National League for Democ-
racy (NLD)—the party of Aung-San
Suu-Kyi—won more than 60 percent of
the popular vote and 80 percent of the
parliamentary seats.

SLORC’s public promises were a fic-
tion. The military junta nullified the
results of the elections and thwarted
efforts by NLD representatives and
others elected in 1990 to convene the
rightfully elected parliament.

Instead, SLORC convened a govern-
ment-controlled body, the National
Convention, with the goal of approving
a constitution to ensure that the
armed forces would have a dominant
role in the nation’s future political
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structure. The NLD has declined to
participate in the National Convention
since 1995, perceiving it to be nothing
more than a tool of the ruling military
elite.

SLORC reorganized itself again in
1997, changing its name to the State
Peace and Development Council
(SPDC). But an oppressive regime by
any other name remains an oppressive
regime. Burma continues to be ruled by
a non-elected military clique, this time
headed by General Than Shwe. And,
even though Ne Win ostensibly relin-
quished power after the 1988 pro-democ-
racy demonstrations, in reality, he
continues to wield informal, if declin-
ing, influence.

To this day, Burma continues to be
ruled by fiat, denied both a valid con-
stitution and a legislature representing
the people.

To solidify its hold on power and sup-
press Burma’s widespread grassroots
democracy movement, the military
junta—whether it be named SLORC or
the SPDC—has engaged in a campaign
of systematic human rights abuses
throughout the 1990s. It has been aided
in this effort by the armed forces—
whose ranks have swelled from 175,000
to 400,000 soldiers—and the Directorate
of Defense Services Intelligence
(DDSI), a military and security appa-
ratus that pervades almost every as-
pect of a Burmese citizen’s life.

For many in Burma, the prospect for
life has become nasty, brutish, and
short. Citizens continue to live a ten-
uous life, subject at any time and with-
out appeal to the arbitrary and too
often brutal dictates of a military re-
gime. There continue to be numerous
credible reports, particularly in areas
populated mostly by ethnic minority,
of extrajudicial killings and rape. Dis-
appearances happen with sickening
regularity. Security forces torture,
beat, and otherwise abuse detainees.
Prison conditions are harsh and life
threatening. Arbitrary arrest and de-
tention for holding dissenting political
views remains a fact of life. Since 1962,
thousands of people have been arrested,
detained, and imprisoned for political
reasons, or they have ‘‘disappeared”.
Reportedly, more than 1,300 political
prisoners languished in Burmese pris-
ons at the end of 1998.

The Burmese judiciary is an SPDC
tool. Security forces still systemati-
cally monitor citizens’ movements and
communications, search homes with-
out warrants, relocate persons forcibly
without just compensation or due proc-
ess, use excessive force, and violate
international humanitarian law in in-
ternal conflicts against ethnic
insurgencies.

The SPDC severely restricts freedom
of speech and of the press, and restricts
academic freedom: since 1996, govern-
ment fear of political dissent has
meant the closing of most Burmese in-
stitutions of higher learning. And even
verbal criticism of the government is
an offense carrying a 20-year sentence.
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