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The House was not in session today. Its next meeting will be held on Tuesday, July 10, 2001, at 2 p.m.

The Senate met at 12 noon and was
called to order by the President pro
tempore [Mr. BYRD].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Dear Father, we return to the work
of this busy month ahead with the
words and the music of the Independ-
ence Day celebration sounding in our
souls. Now that the fireworks are over,
work in us the fire of patriotism that
has been the secret of truly great lead-
ers throughout our history. We pray for
the women and men of this Senate. En-
large their hearts until they are big
enough to contain the gift of Your spir-
it; expand their minds until they are
capable of thinking Your thoughts;
deepen their mutual trust so that they
can work harmoniously for what is
best for this Nation. You know all the
legislation to be debated and voted on
before the August recess. Grant the
Senators a profound trust in You, a
deep desire to seek Your will, and an
unlimited supply of Your supernatural
strength.

With renewed interdependence and
deep dependence on You as fellow pa-
triots, galvanize the Senators in the
spirit of our founders expressed in their
reliance on You and the pledge of their
lives, fortunes, and their sacred honor
for the next stage of Your strategy for
America. You are our Lord and Sav-
iour. Amen.

————
PLEDGE OF ALLEGIANCE

The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

Senate

MONDAY, JULY 9, 2001

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business not to extend beyond the hour
of 1 o’clock p.m. with Senators per-
mitted to speak therein for up to 10
minutes each.

———

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
Senator from Nevada is recognized.

———

SCHEDULE

Mr. REID. Mr. President, as the
Chair announced, we are going to be in
morning business until 1 p.m. At 1 p.m.
the Senate will begin consideration of
the supplemental appropriations bill
under the previous order which calls
for amendments to be offered prior to 6
p.m.

Over 40 amendments have been filed.
I hope and guess that probably all of
those will not be offered before 6
o’clock. But I would say to the Chair
that I hope Senators will come to the

floor and offer those amendments, de-
bate them, so arrangements can be
made as to whether the managers will
accept the amendments or whether a
time will be set in the future for votes.
It is the leader’s expectation we will
finish this bill tomorrow. There are
other appropriations bills we would
like to finish this week also. In fact,
the leader has every desire to finish the
Interior appropriations bill and the
supplemental bill this week. We will
hear more from the leader at a subse-
quent time. But these are the two bills
we must finish this week, and if we can
finish them Thursday, that will be fine.
I am sure, if we can’t, the leader will
want to go into Friday to complete the
bills, or if it takes longer than that. I
think they are both capable of being
finished very quickly.

There are no rollcall votes today.
There will be no rollcall votes until 2:15
tomorrow after the party caucuses.

———

BIPARTISAN PATIENTS’ BILL OF
RIGHTS

Mr. REID. Mr. President, before we
adjourned for the recess, the Senate
passed the bipartisan McCain-Kennedy-
Edwards Patients’ Bill of Rights and
proved that protecting patients’ rights
is not a partisan issue. We can all be
proud of the strong bipartisan com-
promises we reached which have the
support of virtually every health care
provider group in this country. This
bill has achieved such overwhelming
support because it represents a bal-
anced approach to ensuring patient
safety and health plan accountability

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Printed on recycled paper.

S7293



S7294

without significantly raising premiums
or employer costs.

This landmark legislation will ensure
that every privately insured American
can enjoy important patient protec-
tion. For example, the bill will ensure
that patients can have access to emer-
gency room care; women can easily ac-
cess OB/GYN services; children can ac-
cess the specialty care they need; pa-
tients can access the prescription drugs
prescribed for them; patients can par-
ticipate in potential lifesaving clinical
trials; patients can access necessary
specialists, even if it means going out
of the plan’s provider network; chron-
ically ill patients can receive the spe-
cialty care they need in an attempt to
save their lives; patients with ongoing
health care needs have continuity of
care; and patients can hold their man-
aged care plan accountable when plan
decisions to withhold or limit care re-
sult in injury or death.

When I went home this past week
people said, What does the bill do?
Briefly, it is very old-fashioned in na-
ture. It allows a doctor to render care
that that doctor believes is appropriate
to take care of that patient, whether it
be prescribing drugs, whether it be sur-
gery or other treatment. That is what
the bill does.

Passage of this bill would not have
been possible without the dedication
and hard work of many people. First of
all, the distinguished majority leader,
Mr. DASCHLE, was involved in this leg-
islation in its formative stage and
every day we were in the Chamber. I
think this showed to the American
public what most of us have known for
many years—that Senator DASCHLE
really is a great leader. He indicated
we were going to finish the bill before
the Fourth of July break. Some people
smiled, some snickered, and some
thought it would be totally impossible.
But it was done. It was done with all
amendments being offered. Cloture was
not filed. It was the way legislation
should move. We spent some long hours
in this Chamber, but as a result of his
leadership we were able to do this
work. This is an issue on which he has
been working for 5 years; for b years we
have waited to pass this meaningful
and enforceable Patients’ Bill of Rights
that will protect all privately insured
Americans. And I say again, Senator
DASCHLE was able to forge bipartisan
support for this critical legislation and
ensure passage as a result of his pa-
tience.

We indeed also have to acknowledge
the work done by the chairman of the
Health, Education, Labor, and Pen-
sions Committee, Senator TED KEN-
NEDY. He was on this floor every
minute of every day not only for the 2
weeks it took to pass the Patients’ Bill
of Rights but for 2 weeks prior to do
the education bill. He has worked on
this issue longer than anyone, was able
to confront every contentious amend-
ment, and managed to keep the integ-
rity of the bill totally intact. Senator
KENNEDY did great work. It shows what

CONGRESSIONAL RECORD — SENATE

a fine Senator he is. Those of us who
depend on him for leadership always
have this bill to look to, to indicate
what a great Senator he is.

Senator KENNEDY has had wide expe-
rience. One of the leaders in this bill
was someone without the experience of
Senator KENNEDY but who did great
work: Senator EDWARDS of North Caro-
lina. He proved his skill, his leadership,
and his dedication to being a legislator
by his work on this meaningful Pa-
tients’ Bill of Rights. He has, since he
came to the Senate, been a tireless
voice for America’s patients, and I and
the rest of America are grateful for his
contributions to the rest of this legis-
lation.

Finally, I extend my thanks to Sen-
ator JOHN MCCAIN from the other side
of the aisle. During his run for Presi-
dent of the United States, Senator
McCAIN promised the American people
he would work to pass a Patients’ Bill
of Rights, and he did that. His name
was first on this bill and he was in-
volved as we proceeded through this
legislation. He has been an extraor-
dinary leader on this issue. Without his
work, this bill would not have been
possible.

It would not be fair to talk only
about the proponents of this legisla-
tion. Senator JUDD GREGG did an out-
standing job on this bill. He was here
the entire 2 weeks. He had some dif-
ficult issues to work through. I think
he did an excellent job of bringing the
amendments that were meaningful to
the floor at the right time. We were
able to have complete and fair debate.
I always had great appreciation of him.

I served with Senator GREGG when he
became a Member of the House of Rep-
resentatives. He left to become a two-
term Governor of the State of New
Hampshire. He came back—to the Sen-
ate.

I always had great respect for his
abilities and certainly they were evi-
dent during the work he did on the Pa-
tients’ Bill of Rights. Even though he
was on the losing side of votes on many
of the amendments that were offered,
he was always a gentleman and a schol-
ar. I think he did himself and this Sen-
ate very well with his work.

The Senate-passed Patients’ Bill of
Rights contains every one of the pa-
tient protections listed in President
Bush’s statement of principles. I hope
the House of Representatives will work
towards swift passage of this bill and
that the President will sign into law
this truly bipartisan legislation that
will improve the quality of life for all
Americans.

The PRESIDENT pro tempore. The
Chair will state the time until 12:30
p.m. will be under the control of the
Senator from Illinois, Mr. DURBIN, or
his designee, and from 12:30 p.m. until
1 p.m. the time will be under the con-
trol of the Senator from Wyoming, Mr.
THOMAS, or his designee.

Mr. REID. Mr. President, if the Sen-
ator from Wyoming wishes to say a few
words, I am happy to yield him time
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under our time. How much time does
the Senator want?

Mr. THOMAS. I was going to ask the
question the President pro tempore has
already answered. Thank you.

Mr. REID. The Senator from North
Dakota has the rest of the time.

The PRESIDENT pro tempore. The
Senator from North Dakota.

MEXICAN LONG-HAUL TRUCKS ON
U.S. HIGHWAYS

Mr. DORGAN. Mr. President, later
this week and perhaps through the
summer we will have a discussion in
both the Senate and the House about a
very controversial issue. This adminis-
tration and this Government will allow
Mexican long-haul truckers to move
across the border from Mexico into this
country to drive their trucks on the
highways and byways of this country
unrestricted on the grounds that the
North American Free Trade Agreement
requires us to do so. However, after
signing NAFTA the previous adminis-
tration decided, because of serious
safety concerns, not to allow the Mexi-
can truckers to come in unrestricted
on America’s highways. At the mo-
ment, we allow them to cross the bor-
der and operate only in a zone within
20-miles from the Mexican border, on
short-haul trucks.

The Bush administration is now
going to lift that restriction. That is
going to cause some very serious con-
troversy. I want to explain today why
that is an important issue.

A San Francisco Chronicle reporter
named Robert Collier recently went on
a 3-day trip with a long-haul trucker in
Mexico. His article in the San Fran-
cisco Chronicle is quite interesting and
quite revealing. I ask unanimous con-
sent to have it printed at the conclu-
sion of my remarks in the RECORD.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

(See Exhibit 1.)

Mr. DORGAN. What is this issue of
Mexican trucks coming into the United
States? Why is it important and why
will it provoke controversy? Simply,
the issue is this: We inspect just 1 to 2
percent of the Mexican trucks that
come into this country and operate
within the 20-mile restriction. And 36
percent of those Mexican trucks are
turned back into Mexico for serious
safety violations.

In other words, up to now, we have
told Mexican truckers: We will not
allow you to drive on American roads
because you don’t meet American safe-
ty standards. Mr. President, 98 to 99
percent of the trucks were never in-
spected at all because we do not have
nearly enough inspectors at the border.
But of those that were inspected, 36
percent were turned back into Mexico
for serious safety violations.

Mexico has a regime of safety issues
dealing with truckers that is very lax.
They are printed at the end of the arti-
cle I previously mentioned. Let me run
through a few of these. It says:
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Hours-of-service limits for drivers: In
the United States, we limit truckers to
10 hours of consecutive driving and
then they must rest. That is all you
can do in the United States, 10 hours.
In Mexico, the sky is the limit. In fact,
this reporter rode with one Mexican
long-haul trucker for 3 days. In 3 days
of driving a truck, the Mexican driver
slept 7 hours—7 hours in 3 days. There
is no restriction on hours with respect
to Mexican drivers and truckers.

Random drug tests: In the United
States, yes for all drivers; in Mexico,
no.

Automatic disqualification for cer-
tain medical conditions: In the United
States, yes; in Mexico, no.

Standardized logbooks: In the United
States, yes, and you better fill them
out. In Mexico, virtually no truckers
use a logbook. The new law is not en-
forced.

Maximum weight limit for trucks: In
the United States, 80,000 pounds; in
Mexico, 135,000 pounds.

The point is, under NAFTA, it has
been determined that the TUnited
States should allow Mexican long-haul
truckers into this country unre-
stricted. I wonder if you want a Mexi-
can trucker in your rear-view mirror
on an American interstate, coming
down the highway with questionable
brakes, with questionable equipment,
in a circumstance where over a third of
all the trucks that we have inspected—
and we have only inspected an infini-
tesimal number—over a third of them
have been found to have serious safety
violations.

This isn’t rocket science. Of course,
we should not allow unrestricted long-
haul truckers to come into this coun-
try on America’s roads; not until they
meet all the requirements for safety
that we require of our own trucking
companies and our own drivers. This is
not a hard question.

On the appropriations bill in the
House of Representatives there was an
amendment added that prohibits fund-
ing for permitting Mexican truckers to
come into this country on an unre-
stricted basis. I have indicated I intend
to offer a similar amendment in the
Senate. I have offered stand-alone leg-
islation which is more comprehensive
than that, but it seems to me it is use-
ful to offer language identical to that
of the House because then it would be
non-conferenceable and the restriction
would become law when the appropria-
tions bill is signed.

Senator MURRAY, the chair of the
Transportation Appropriations sub-
committee, talked to me and I know
she is working on some language. 1
have not yet had an opportunity to see
what that language is, but I appreciate
the work she is doing. I hope when the
appropriations bill leaves the Senate,
we will have included similar or iden-
tical language to that in the House;
language that says we will not allow
Mexican long-haul trucks into this
country on an unrestricted basis jeop-
ardizing the safety of Americans who
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are driving on the roads—virtually all
citizens who are driving on our roads.
We do not want these safety questions
to have to be in their minds.

This is a very important issue. It is
one more evidence of a trade strategy
that is inherently weak, that trades
away our interests. How can we adopt a
trade policy with another country that
says: Oh, by the way, we will not allow
anything that reflects safety issues
from one side or the other to come in
the way of trade?

It doesn’t make any sense to me.

This is a paramount example of trad-
ing away our ability to make safety on
America’s roads something that is of
significant concern. We have not got-
ten to the position of requiring safety
equipment, driver’s logs, and hours of
service restrictions just because we
want to regulate; we did it out of con-
cern for safety. When you are driving
down the road and have an 18-wheel
truck behind you full of tons and tons
of material, you want to make sure
that truck has been inspected, that the
truck has safety equipment, and that
the truck is not going to come through
the back of your car right up to the
rearview mirror if you happen to put
on your brakes in an emergency.

This is an important issue on its own.
Giving up our ability to decide whether
we will allow unsafe trucks to enter
United States highways from Mexico is
almost unforgivable. But it is part and
parcel of a trade policy that has been
bankrupt for a long while.

That brings me to another question
about trade agreements. The adminis-
tration is talking a lot now about fast-
track. They want fast-track ability to
do new trade agreements. I have some
advice for them. I say: If you really
want to fast-track something, why
don’t you fast-track solving some trade
problems that you, along with previous
administrations, have created through
signing past trade agreements. Don’t
deal with Congress if you need fast-
track legislative authority for anybody
or anything; deal with fast-track trade
solutions yourself.

Let me give you some examples of
issues that the Administration might
want to fast-track.

Today, in Canada, they are loading
trucks and railroad cars full of molas-
ses to bring into the United States.
The molasses is loaded with Brazilian
sugar and sent to Canada so it can be
added to molasses. The molasses is a
carrier that is used to circumvent our
quota on sugar imports. They subvert
the sugar quota by sending Brazilian
sugar through Canada loaded as molas-
ses. It is called stuffed molasses. It is
fundamentally unfair trade, but we can
not get anything done about it.

If you want fast track, let’s fast
track a solution to solving the stuffed
molasses scheme.

Fast track: How about this? Do you
know how many American movies we
got into China last year? Ten. Ten
American movies got into China—a
country with an $80 billion trade sur-

S7295

plus with the United States. This is in-
tellectual property. It is entertain-
ment. We got 10 movies into China be-
cause they say: That is all you can get
into our country.

What about the issue of automobiles?
Do you know how many automobiles
we bought from Korea last year? Amer-
icans bought 450,000 cars from compa-
nies building cars in Korea. Do you
know how many United States-pro-
duced cars were sold in the country of
Korea last year? Twelve hundred—four
hundred and fifty thousand to twelve
hundred. Why? Because Korea doesn’t
want American cars in Korea. So they
ship us their cars and then keep our
cars out.

How about something more parochial
that comes from the rich soil of the
Red River Valley that I represent?
They grow wonderful potatoes—the
best potatoes in the world. One of the
things you can do with potatoes is
make potato flakes and ship those
flakes around the world. They are used
in fast food. So you try to ship potato
flakes to Korea. Guess what you find.
Shipping potato flakes to Korea means
that Korea imposes a 300-percent tariff
on potato flakes. Imagine that. Poor
little potato flakes with a 300-percent
tariff.

In all of the issues about tariffs, ev-
erybody talks about tariffs and reduc-
ing tariffs. Twelve years after we
reached a beef agreement with Japan—
a country that every year has a $50 bil-
lion to $80 billion trade surpluses with
us—there still remains on every pound
of T-bone steaks sent to Tokyo a 38.5-
percent tariff. Can you imagine that?
Every pound of American beef getting
into Japan still has a 38.5-percent tar-
iff. When they reached the beef agree-
ment, my God, you would have thought
they had just won the Olympics. They
had dinners and congratulated each
other—good for all of these folks who
reach trade agreements. Yet, twelve
years later, we still have a 38.5-percent
tariff on every single pound of beef we
send to Japan.

That is just a sample. Potato flakes,
cars to Korea, beef to Japan, stuffed
molasses from Canada, and movies to
China—you name it.

I say to those who come to us saying
we want fast track: look, you don’t
need fast track from Congress. I am
sure not going to give it to you. You
don’t deserve it. You have constructed
trade agreements that, No. 1, threaten
safety in this country by saying to us
in those agreements you have to let
trucks that are fundamentally unsafe
come in from Mexico. You constructed
trade agreements that have allowed
the Canadians to dump durum wheat
across our border.

I have told the story repeatedly—it
bears telling again—of driving up to
the border in a little 12-year-old orange
truck with a farmer named Earl
Jenson, and all the way to the Cana-
dian border we saw 18-wheeler after 18-
wheeler hauling Canadian durum wheat
south. It was such a windy day that the
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grain was coming out from under the
tarps of these big semis hauling Cana-
dian durum wheat, splattering against
our windshield every time we met one.
I counted a lot of trucks coming from
the other border.

When we got to the border with the
12-year-old 2-ton orange truck with a
small amount of durum on it, we were
told: You can’t take that into Canada.
You can’t take American durum wheat
into Canada. So we got turned around
with the little 12-year-old orange
truck, despite the fact that all of these
semis all day long came down from
Canada—evidence, it seems to me, of
just one more thorn that exists in this
trade circumstance, one more burr
under the saddle for all those farmers
and ranchers out there who have been
taken by unfair trade agreements nego-
tiated by our trade negotiators who
should have known better, by trade ne-
gotiators who did not seem to stand up
for this country’s interest in the final
agreement. They were more interested
in getting an agreement than they
were in getting a fair agreement.

Again, I say to the Trade Ambassador
and others, if you want fast track, hold
up a mirror and say this in the morn-
ing: Fast track for me means solving
trade problems, solving the Canadian
durum problem, solving the Canadian
stuffed molasses problem, solving the
problem of our getting cars into Korea,
potato flakes into Korea, movies into
China, and beef into Japan.

I can stand here and cite a couple of
dozen more, if you like.

Show us you can solve problems rath-
er than creating problems, then come
back to us and talk. But don’t suggest
to me that we do something for you to
negotiate a new agreement unless you
have solved the problems of the old
trade agreements—yes, GATT, NAFTA,
you name it, right on down the road.

I have always, when I have spoken
about trade, threatened to suggest that
we require our trade negotiators to
wear uniforms. In the Olympics, they
wear a jersey. It says “U.S.A.” across
the chest. So at least in some quiet
moment in some negotiating meeting
someplace, these trade negotiators who
seem so quick to lose are willing to
look down and see whom they really
represent.

Will Rogers used to say, ‘“The United
States of America has never lost a war
and never won a conference.”” He surely
must have been thinking about our
trade negotiators, because in agree-
ment after agreement after agreement
we seem to end up on the short end.

That is especially true with a trade
agreement that now puts us in a cir-
cumstance where we are told we are
supposed to allow Mexican long-haul
trucks to come into this country under
the provisions of the trade agreement
notwithstanding the safety issues.
That is not fair. It is not right. To do
so would not be standing up for the
best interests of the American people.

We are going to have a fight about
this. We are going to have controversy
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about it. But as I said when I started,
this ought not be rocket science. We
cannot and should not decide that
these trade agreements either force us
or allow us to sacrifice the basic safety
of the American people. It doesn’t mat-
ter whether it is safety on the roads,
safety with respect to food inspection,
you name it. We cannot and should not
allow these trade agreements to force
us to sacrifice safety.

We should insist just once and for a
change that our trade negotiators
stand up for this country’s interest.
There is nothing inappropriate and
nothing that ought to persuade us to be
ashamed of standing up for our best
economic interests. Yes, we can do that
in a way that enriches all of the world
and in a way that helps pull others up
and assist others in need.

We can do that, but we also ought to
understand we have people in need in
this country. American family farmers
are going broke. We have all kinds of
people losing their jobs in the manu-
facturing sector. Manufacturing is a
sector in this country that is very im-
portant and has been diminishing rath-
er than expanding.

So let’s decide to do the right thing
with respect to trade. I want expanded
trade. I want robust trade. I do not be-
lieve we should construct walls. I do
not believe that a protectionist—using
the pejorative term—is someone who
enhances this country’s interests. But
using the term ‘‘protection,” let me
just be quick to point out there is
nothing wrong with protecting our
country’s best interests with respect to
trade agreements that will work for
this country.

So we will have this discussion this
week on the Transportation Appropria-
tions bill, that will be under the able
leadership of Senator MURRAY. My ex-
pectation is we will resolve this in a
way that is thoughtful and in a way
that expresses common sense in deal-
ing with Mexican long-haul truckers
coming into this country.

I yield the floor.

EXHIBIT 1
[From the San Francisco Chronicle, Mar. 4,
2001]

MEXICO’S TRUCKS ON HORIZON—LONG-DIS-
TANCE HAULERS ARE HEADED INTO U.S.
ONCE BUSH OPENS BORDERS

(By Robert Collier)

ALTAR DESERT, MEXICO.—[Editor’s Note:
This week, the Bush administration is re-
quired by NAFTA to announce that Mexican
long-haul trucks will be allowed onto U.S.
highways—where they have long been
banned over concerns about safety—rather
than stopping at the border. The Chronicle
sent a team to get the inside story before the
trucks start to roll.]

It was sometime way after midnight in the
middle of nowhere, and a giddy Manuel
Marquez was at the wheel of 20 tons of hur-
tling, U.S.-bound merchandise.

The lights of oncoming trucks flared into a
blur as they whooshed past on the narrow,
two-lane highway, mere inches from the left
mirror of his truck. Also gone in a blur were
Marquez’s past two days, a nearly Olympic
ordeal of driving with barely a few hours of
sleep.
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“Ayy, Mexico!”” Marquez exclaimed as he
slammed on the brakes around a hilly curve,
steering around another truck that had
stopped in the middle of the lane, its hood up
and its driver nonchalantly smoking a ciga-
rette. ““We have so much talent to share with
the Americans—and so much craziness.”’

Several hours ahead in the desert darkness
was the border, the end of Marquez’s 1,800-
mile run. At Tijuana, he would deliver his
cargo, wait for another load, then head back
south.

But soon, Marquez and other Mexican
truckers will be able to cross the border in-
stead of turning around. Their feats of long-
distance stamina—and, critics fear,
endangerment of public safety—are coming
to a California freeway near you.

Later this week, the Bush administration
is expected to announce that it will open
America’s highways to Mexican long-haul
trucks, thus ending a long fight by U.S.
truckers and highway safety advocates to
keep them out.

Under limitations imposed by the United
States since 1982, Mexican vehicles are al-
lowed passage only within a narrow border
commercial zone, where they must transfer
their cargo to U.S.-based long-haul trucks
and drivers.

The lifting of the ban—ordered last month
by an arbitration panel of the North Amer-
ican Free Trade Agreement—has been at the
center of one of the most high-decibel issues
in the U.S.-Mexico trade relationship.

Will the end of the ban endanger American
motorists by bringing thousands of poten-
tially unsafe Mexican trucks to U.S. roads?
Or will it reduce the costs of cross-border
trade and end U.S. protectionism with no in-
crease in accidents?

Two weeks ago, as the controversy grew,
Marquez’s employer, Transportes Castores,
allowed a Chronicle reporter and photog-
rapher to join him on a typical run from
Mexico City to the border.

The three-day, 1,800 mile journey offered a
window into a part of Mexico that few Amer-
icans ever see—the life of Mexican truckers,
a resourceful, long-suffering breed who, from
all indications, do not deserve their pariah
status north of the border.

But critics of the border opening would
also find proof of their concerns about safe-
ty:
—American inspectors at the border are
badly undermanned and will be hard-pressed
to inspect more than a fraction of the incom-
ing Mexican truckers.

California—which has a much more rig-
orous truck inspection program than Ari-
zona, New Mexico or Texas, the other border
states—gave full inspections to only 2 per-
cent of the 920,000 short-haul trucks allowed
to enter from Mexico last year.

Critics say the four states will be over-
whelmed by the influx of Mexican long-haul
trucks, which are expected to nearly double
the current volume of truck traffic at the
border.

—Most long-distance Mexican trucks are
relatively modern, but maintenance is er-
ratic.

Marquez’s truck, for example, was a sleek,
6-month-old, Mexican-made Kenworth, equal
to most trucks north of the border. But his
windshield was cracked—a safety violation
that would earn him a ticket in the United
States but had been ignored by his company
since it occurred two months ago.

A recent report by the U.S. Transportation
Department said 35 percent of Mexican
trucks that entered the United States last
year were ordered off the road by inspectors
for safety violations such as faulty brakes
and lights.

—DMexico’s domestic truck-safety regula-
tion is extremely lax. Mexico has no func-
tioning truck weigh stations, and Marquez
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said federal police appear to have abandoned
a program of random highway inspections
that was inaugurated with much fanfare last
fall.

—Almost all Mexican long-haul drivers are
forced to work dangerously long hours.

Marquez was a skillful driver, with light-
ning reflexes honed by road conditions that
would make U.S. highways seem like cruise-
control paradise. But he was often steering
through a thick fog of exhaustion.

In Mexico, no logbooks—required in the
United States to keep track of hours and
itinerary—are kept.

“We’re just like American truckers, I'm
sure,” Marquez said with a grin. ‘“We’re nei-
ther saints nor devils. But we’re good driv-
ers, that’s for sure, or we’d all be dead.”

Although no reliable statistics exist for
the Bay Area’s trade with Mexico, it is esti-
mated that the region’s exports and imports
with Mexico total $6 billion annually. About
90 percent of that amount moves by truck, in
tens of thousands of round trips to and from
the border.

Under the decades-old border restrictions,
long-haul trucks from either side must
transfer their loads to short-haul ‘‘drayage’
truckers, who cross the border and transfer
the cargo again to long-haul domestic
trucks. The complicated arrangement is
costly and time-consuming, making im-
ported goods more expensive for U.S. con-
sumers.

Industry analysts say that after the ban is
lifted, most of the two nations’ trade will be
done by Mexican drivers, who come much
cheaper than American truckers because
they earn only about one-third the salary
and typically drive about 20 hours per day.

Although Mexican truckers would have to
obey the U.S. legal limit of 10 hours consecu-
tive driving when in the United States, safe-
ty experts worry that northbound drivers
will be so sleep-deprived by the time they
cross the border that the American limit will
be meaningless. Mexican drivers would not,
however, be bound by U.S. labor laws, such
as the minimum wage.

‘““Are you going to be able to stay awake?”’
Marcos Munoz, vice president of Transportes
Castores jokingly asked a Chronicle reporter
before the trip. “Do you want some pingas?”’

The word is slang for uppers the stimulant
pills that are commonly used by Mexican
truckers. Marquez, however, needed only a
few cups of coffee to stay awake through
three straight 21-hour days at the wheel.

Talking with his passengers, chatting on
the CB radio with friends, and listening to
tapes of 1950s and 1960s ranchera and bolero
music, he showed few outward signs of fa-
tigue.

But the 46-year-old Marquez, who has been
a trucker for 25 years, admitted that the bur-
den occasionally is too much.

“Don’t kid yourself,”” he said late the third
night. ‘“Sometimes, you get so tired, so
worn, your head just falls.”

U.S. highway safety groups predict an in-
crease in accidents after the border is
opened.

‘“Even now, there aren’t enough safety in-
spectors available for all crossing points,”’
said David Golden, a top official of the Na-
tional Association of Independent Insurers,
the main insurance-industry lobby.

“So we need to make sure that when
you're going down Interstate 5 with an
80,000-pound Mexican truck in your rearview
mirror and you have to jam on your brakes,
that truck doesn’t come through your win-
dow.”

Golden said the Bush administration
should delay the opening to Mexican trucks
until border facilities are upgraded.

California highway safety advocates con-
cur, saying the California Highway Patrol—
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which carries out the state’s truck inspec-
tions—needs to be given more inspectors and
larger facilities to check incoming trucks’
brakes, lights and other safety functions.

Marquez’s trip started at his company’s
freight yard in Tlalnepantla, an industrial
suburb of Mexico City. There, his truck was
loaded with a typical variety of cargo—elec-
tronic components and handicrafts bound for
Los Angeles, and chemicals, printing equip-
ment and industrial parts for Tijuana.

At the compound’s gateway was a shrine
with statues of the Virgin Mary and Jesus.
As he drove past, Marquez crossed himself,
then crossed himself again before the small
Virgin on his dashboard.

“Just in case, you know,” he said. ‘‘The
devil is always on the loose on these roads.”

In fact, Mexican truckers have to brave a
wide variety of dangers.

As he drove through the high plateaus of
central Mexico, Marquez pointed out where
he was hijacked a year ago—held up at gun-
point by robbers who pulled alongside him in
another truck. His trailer full of canned
tuna—easy to fence, he said—was stolen,
along with all his personal belongings.

What’s worse, some thieves wear uniforms.

On this trip, the truck had to pass 14 road-
blocks, at which police and army soldiers
searched the cargo for narcotics. Each time,
Marquez stood on tiptoes to watch over their
shoulders. He said, ‘“You have to have quick
eyes, or they’ll take things out of the pack-
ages.”

Twice, police inspectors asked for bribes—
‘“‘something for the coffee,”” they said. Each
time, he refused and got away with it.

‘“You’re good luck for me,” he told a
Chronicle reporter. ‘‘They ask for money but
then see an American and back off. Nor-
mally, I have to pay a lot.”

Although the Mexican government has
pushed hard to end the border restrictions,
the Mexican trucking industry is far from
united behind that position. Large trucking
companies such as Transportes Castores
back the border opening, while small and
medium-size ones oppose it.

“We’re ready for the United States, and
we’ll be driving to Los Angeles and San
Francisco,” said Munoz, the company’s vice
president.

“Our trucks are modern and can pass the
U.S. inspections. Only about 10 companies
here could meet the U.S. standards.”

The border opening has been roundly op-
posed by CANACAR, the Mexican national
trucking industry association, which says it
will result in U.S. firms taking over Mexico’s
trucking industry.

‘““The opening will allow giant U.S. truck
firms to buy large Mexican firms and crush
smaller ones,”’” said Miguel Quintanilla,
CANACAR’s president. “We’re at a disadvan-
tage, and those who benefit will be the mul-
tinationals.”

Quintanilla said U.S. firms will lower their
current costs by replacing their American
drivers with Mexicans, yet will use the huge
American advantages—superior warehouse
and inventory-tracking technology, superior
warehouse and inventory-tracking tech-
nology, superior access to financing and
huge economies of scale-to-drive Mexican
companies out of business.

Already, some U.S. trucking giants such as
M.S. Carriers, Yellow Corp. and Consolidated
Freightways Corp. have invested heavily in
Mexico.

“The opening of the border will bring
about the consolidation of much of the
trucking industry on both sides of the bor-
der,” said the leading U.S. academic expert
on NAFTA trucking issues, James
Giermanski, a professor at Belmont Abbey
College in Raleigh, N.C.

The largest U.S. firms will pair with large
Mexican firms and will dominate U.S.-Mex-
ico traffic, he said.
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But Giermanski added that the increase in
long-haul cross-border traffic will be slower
than either critics or advocates expect, be-
cause of language difficulties, Mexico’s inad-
equate insurance coverage and Mexico’s
time-consuming system of customs brokers.

‘“All the scare stories you’ve heard are just
ridiculous,” he said. ‘‘The process will take a
long time.”

In California, many truckers fear for their
jobs. However, Teamsters union officials say
they are trying to persuade their members
that Marquez and his comrades are not the
enemy.

“There will be a very vehement reaction
by our members if the border is opened,”
said Chuck Mack, president of Teamsters
Joint Council 7, which has 55,000 members in
the Bay Area.

“But we’re trying to diminish the animos-
ity that by focusing on the overall problem—
how (the opening) will help multinational
corporations to exploit drivers on both sides
of the border.”

Mexican drivers, however, are likely to
welcome the multinationals’ increased effi-
ciency, which will enable them to earn more
by wasting less time waiting for loading and
paperwork.

For example, in Mexico City, Marquez had
to wait more than four hours for stevedores
to load his truck and for clerks to prepare
the load’s documents—a task that would
take perhaps an hour for most U.S. trucking
firms.

For drivers, time is money, Marquez’s firm
pays drivers a percentage of gross freight
charges, minus some expenses. His three-day
trip would net him about $300. His average
monthly income is about $1,400—decent
money in Mexico, but by no means middle
class.

Most Mexican truckers are represented by
a union, but it is nearly always ineffectual—
what Transportes Castores executives can-
didly described as a ‘‘company union.” A few
days before this trip, Transportes Castores
fired 20 drivers when they protested delays in
reimbursement of fuel costs.

But Marquez didn’t much like talking
about his problems. He preferred to discuss
his only child, a 22-year-old daughter who is
in her first year of undergraduate medical
school in Mexico City.

Along with paternal pride was sadness.

“Don’t congratulate me,” he said. “My
wife is the one who raised her. I'm gone most
of the time. You have to have a very strong
marriage, because this job is hell on a wife.

“The money is OK, and I really like being
out on the open road, but the loneliness . . .”
He left the thought unfinished, and turned
up the volume on his cassette deck.

It was playing Pedro Infante, the famous
bolero balladeer, and Marquez began to sing.

“The moon of my nights has hidden itself.

“Oh little heavenly virgin, I am your son.

“‘Give me your consolation,

“Today, when I'm suffering out in the
world.”

Despite the melancholy tone, Marquez
soon became jovial and energetic. He smiled
widely and encouraged his passengers to sing
along. Forgoing his normal caution, he ac-
celerated aggressively on the curves.

His voice rose, filling the cabin, drowning
out the hiss of the pavement below and the
rush of the wind that was blowing him inex-
orably toward the border.

HOW NAFTA ENDED THE BAN ON MEXICO’S
TRUCKS

The North American Free Trade Agree-
ment, which went into effect in January
1994, stipulated that the longtime U.S. re-
strictions on Mexican trucks be lifted.

Under NAFTA, by December 1995, Mexican
trucks would be allowed to deliver loads all
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over the four U.S. border states—California,
Arizona, New Mexico and Texas—and to pick
up loads for their return trip to Mexico. U.S.
trucking firms would get similar rights to
travel in Mexico. And by January 2000, Mexi-
can trucks would be allowed throughout the
United States.

However, bowing to pressure from the
Teamsters union and the insurance industry,
President Clinton blocked implementation of
the NAFTA provisions. The Mexican govern-
ment retaliated by imposing a similar ban on
U.S. trucks.

As a result, the longtime status quo con-
tinues: Trucks from either side must trans-
fer their loads to short-haul ‘‘drayage’”’
truckers, who cross the border and transfer
the cargo again to long-haul domestic
trucks.

The complicated arrangement is time-con-
suming and expensive. Mexico estimates its
losses at $2 billion annually; U.S. shippers
say they have incurred similar costs.

In 1998, Mexico filed a formal complaint
under NAFTA, saying the U.S. ban violated
the trade pact and was mere protectionism.
The convoluted complaint process lasted
nearly six years, until a three-person arbi-
tration panel finally ruled Feb. 6 that the
United States must lift its ban by March 8 or
allow Mexico to levy punitive tariffs on U.S.
exports.

COMPARING TRUCKING REGULATIONS

The planned border opening to Mexican
trucks will pose a big challenge to U.S. in-
spectors, who will check to be sure that
trucks from Mexico abide by stricter U.S.
truck-safety regulations. Here are some of
the differences:

Hours-of-service limits for drivers—In U.S.:
yes. Ten hours’ consecutive driving, up to 15
consecutive hours on duty, 8 hours’ consecu-
tive rest, maximum of 70 hours’ driving in
eight-day period; in Mexico: no.

Driver’s age—In U.S.: 21 is minimum for
interstate trucking; in Mexico: 18.

Random drug test—In U.S.: yes, for all
drivers; in Mexico: no. Automatic disquali-
fication for certain medical conditions in
U.S.: yes; in Mexico: no.

Logbooks—In U.S.: yes, standardized
logbooks with date graphs are required and
part of inspection criteria; in Mexico: a new
law requiring logbooks is not enforced, and
virtually no truckers use them.

Maximum weight limit (in pounds)—In
U.S.: 80,000; in Mexico: 135,000.

Roadside inspections—In U.S.: yes; in Mex-
ico: an inspection program began last year
but has been discontinued.

Out-of-service rules for safety defi-
ciencies—In U.S.: yes; in Mexico: not cur-
rently, program to be phased in over two
years.

Hazardous materials regulations—In U.S.:
a strict standards, training, licensure and in-
spection regime; in Mexico: much laxer pro-
gram with far fewer identified chemicals and
substances, and fewer licensure require-
ments.

Vehicle safety standards—In U.S.: com-
prehensive standards for components such as
antilock brakes, underride guards, night vis-
ibility of vehicle; in Mexico: newly enacted
standards for vehicle inspections are vol-
untary for the first year and less rigorous
than U.S. rules.

The PRESIDING OFFICER (Mrs.
CARNAHAN). The time under the control
of the majority has expired.

Under the previous order, the time
until 1 p.m. shall be under the control
of the Senator from Wyoming, Mr.
THOMAS, or his designee.

The Senator from Arizona.

Mr. KYL. Madam President, I am
going to talk about two different sub-
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jects this morning. The two subjects
are the energy crisis, No. 1, and, No. 2,
the situation in the Middle East. There
is some connection between those two,
and I will go into that in a moment.
But I would like to treat them as sepa-
rate subjects and begin with the discus-
sion of what I still refer to as the en-
ergy crisis. My colleague from Wyo-
ming, Senator THOMAS, will be address-
ing that briefly as well.

———
THE ENERGY CRISIS

Mr. KYL. I suspect that most of my
colleagues, as myself, talked to a lot of
our constituents over the Fourth of
July recess who reminded us of the fact
that out in America there is still a
problem with an energy shortage. 1
know I had to gas up my vehicle, as did
a lot of other Americans, when I drove
up to the mountains in Arizona. I had
a wonderful time. I marched in a
Fourth of July parade in Show Low,
AZ, really the heart of America as far
as I am concerned. Folks out there are
still concerned because they recognize
that Washington is dithering; that we
are not doing anything to solve the
problem of an energy shortage in this
country.

Some people may call it a crisis;
other people may not; but the fact is
we have had a wake-up call. The ques-
tion is, Will we answer the call or are
we simply going to dither around, ig-
nore it, and play partisan politics?

My own view is that there is no bet-
ter opportunity for us to show biparti-
sanship, to work together toward a so-
lution to a common problem that af-
fects all Americans, than working to-
gether to solve this energy shortage
problem.

This is something on which the ad-
ministration has weighed in. They have
taken the issue very seriously. Very
early in his term, the President asked
Vice President CHENEY to convene a
group of people to come up with some
suggestions on what we could do—both
short term and long term—to address
this energy shortage problem.

The Vice President, along with a lot
of others, came up with a series of rec-
ommendations which I would like to
have us consider in the Senate. They
are recommendations which deal with
new production, with conservation—a
majority of the recommendations, inci-
dentally, deal with conservation, even
though that has largely been ignored in
the media—and recommendations deal-
ing with new energy sources, some-
thing in which I am very interested—
hydrogen fuel cells, and a whole lot of
things.

The fact is, this is a serious effort.
While the Republicans held the major-
ity in the Senate, a bill was introduced
which embodied many of these rec-
ommendations. Under the then-Repub-
lican leadership, it was going to be our
program to take up that energy legisla-
tion in this Senate Chamber starting
today or tomorrow. Sadly, that is not
going to happen. The Democratic lead-
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ership announced some time ago that
it had different priorities and that the
Senate Chamber would not be the place
for debate about the energy shortage
the week following the Fourth of July
recess.

It is my understanding that hearings
have been scheduled and both the Fi-
nance Committee and the Energy Com-
mittee will be taking up different
pieces of legislation. There will be
hearings on the administration’s plan,
as well as other ideas. And that is
good. But we need to deal with this
problem while we have had this wake-
up call and not kick it to the back
burner where we will forget about it
and then, in another year or two, real-
ize we wasted a couple of years that
could have been spent in finding new
energy sources, putting them into play,
and providing an opportunity for
Americans to enjoy the kind of pros-
perity we can enjoy with the proper
mix of good energy sources.

There are basically two issues. One
deals with the cost of producing elec-
tricity and how that electricity will be
produced. The other has to do with the
reality that Americans are going to use
a great deal of energy—petroleum prod-
ucts primarily, and primarily for trans-
portation. That is not going to change
in the near term, despite the fact that
over the long run we will have to come
up with some alternatives.

I mentioned hydrogen fuel cells as
one of those possibilities. It is a little
closer than I think most people would
recognize. We put money into basic re-
search at the Federal Government
level. The administration has pushed
for that as part of their energy plan. I
hope we can move down that path.

But in the meantime, we have to be
realistic about the fact that Americans
are going to continue to drive their
automobiles. We are going to have to
continue to have gasoline. We cannot
wish that problem away. The question
is, Do we rely strictly on the sources of
oil from the Middle East, for example,
or do we recognize that it really puts
us behind the 8 ball if the OPEC coun-
tries want to constrain supplies and in-
crease prices? Or if there is jeopardy to
those sources from military conflict,
will we have to once again send our
troops and spend a great deal of energy
and money to protect those energy
sources as we did during the Persian
Gulf war? That is one path we can
take.

There are some in this country who
would have us ignore the potential for
energy development in this country. I
think we ought to have a plan that
both recognizes the potential within
the United States for oil production as
well as buying what we can on the mar-
ket internationally.

The other aspect of that problem is
refineries. We have not built new refin-
eries in this country for 20 to 25 years.
We have actually had some shut down.
As one of my Democratic colleagues
said during a hearing in the Finance
Committee a couple weeks ago, she is a
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little disappointed about the fact that
there is criticism of refineries making
money. She said: What are my business
folks in my State to do—be in the busi-
ness to lose money? The fact is, they
are in the business to make money. In
the process of making money, they
make petroleum products that we de-
mand when we go to the service sta-
tion.

When I filled up my vehicle last
week, I wanted gasoline to be in that
pump so I could drive my family where
we were going. We have a lot of demand
in this country. It is we who have the
demand, not the oil companies. They
are the ones that provide the product
and the refineries that refine that
product so that we can meet our de-
mand. Yet there is a great deal of criti-
cism about anybody who would make
money in producing one of these prod-
ucts. That is the only way we get the
products.

The free market system has served us
well. We ought to be very careful about
denigrating the suppliers who have
made it possible for us to enjoy our
standard of living.

So my view, just to summarize, is
that we should consider the President’s
recommendations in a bipartisan spir-
it. We should move along quickly with
the hearings that I understand have
been scheduled. And we should bring to
this Senate Chamber, as soon as pos-
sible, the legislation or other rec-
ommendations that will enable us to
deal with this issue now, when we have
had the wake-up call, and not kick it
down the road a couple years to when
we can see some real problems not just
in the State of California but spreading
throughout this country in energy cost
increases, potential blackouts and
brownouts, and the like. This is the
time to deal with that problem.

Mr. President, to conclude, I rise
today to express my concern that the
Senate Democratic leadership has not
yet scheduled floor time to allow the
full Senate to promptly address the en-
ergy crisis that threatens all Ameri-
cans. Having just returned from the
July 4th recess in Arizona, I can tell
you that not all Americans share the
view that this should be a low legisla-
tive priority. Most of them want to
deal with the problem in a bipartisan
way.

Because of its effect on the national
economy as well as peoples’ individual
pocketbooks, I am particularly trou-
bled that the energy crisis seems to
take a back seat to other issues on the
new leadership’s agenda. This is not
the bipartisanship those leaders urged
when they were in the minority.

The United States faces the most se-
rious energy shortage since the oil em-
bargoes of the 1970s. We all know about
California’s problems with rolling
blackouts and soaring energy bills. The
President thought it important enough
to travel to California last month to
address this problem firsthand. Unfor-
tunately, energy shortages and price
increases are spreading to other parts
of the country.
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I want to make it as clear as I can
that we should quickly address the en-
ergy recommendations offered by the
administration. With oil consumption
expected to grow by over six million
barrels per day over the next 20 years,
natural gas consumption to jump 50
percent and electricity demands to rise
by 45 percent, we must act aggressively
to increase production in each of these
areas before the entire nation suffers
from the shortfall. Just to meet ex-
pected electricity demands, for exam-
ple, we must begin now to build be-
tween 1,300 and 1,900 new power plants
over the next 20 years.

To address this reality, we should act
now on the 105 recommendations of
Vice President CHENEY’S energy task
force. This plan makes 45 recommenda-
tions to modernize and increase con-
servation through tax credits and the
expansion of Energy Department con-
servation programs. It proposes 35
ways to diversify our energy supply
and expand our infrastructure by en-
couraging new pipelines, generating
plants and refineries, and streamlining
our regulatory process. And this pro-
posal strengthens America’s national
security by decreasing our dependence
on foreign oil through increased energy
production within our borders.

Some opponents of the President and
Vice President rely on ad hominem at-
tacks, misinformation, and dema-
goguery to cast aspersions on the ad-
ministration’s proposals. They claim
that, because the President and Vice
President were once connected to the
oil business, they somehow are dis-
qualified from energy discussions. On
the contrary—these are people who ac-
tually know something firsthand about
the problems in the energy industry.
They do not benefit personally from ef-
forts to increase energy production.

Opponents of this energy strategy ap-
plaud the recent imposition of price
caps to the western states. However,
price caps do nothing to increase en-
ergy supplies, and could very well dis-
courage investment in new generation
power production by artificially lim-
iting a producer’s return on his or her
investment. Indeed, California’s two
largest utilities are basically bankrupt
as a result of artificial price caps on re-
tail electricity prices. I am particu-
larly concerned about price caps be-
cause Arizona, unlike California, has
moved aggressively to permit new
power plants needed to satisfy the
state’s growing demand for electricity.
FERC’s recent imposition of price caps
could result in delayed construction or
cancellation of these new facilities.

Opponents also say that the Presi-
dent’s proposal will not encourage con-
servation. As an Arizonan, I certainly
support commonsense conservation ef-
forts that help preserve our natural re-
sources. But these opponents must not
have read the President’s plan, for he
devotes the bulk of his recommenda-
tions to efforts to enhance conserva-
tion. Among many provisions, the ad-
ministration endorses tax credits to
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encourage use of more energy efficient
products, such as hybrid or fuel-cell ve-
hicles. It extends conservation pro-
grams in the Environmental Protec-
tion Agency and the Department of En-
ergy. It increases funding for conserva-
tion technologies and orders federal
agencies to reduce their energy usage
by at least 10 percent. In total, the ad-
ministration proposes $795 million for
conservation programs as part of its
overall budget allocation for the De-
partment of Energy.

While these conservation efforts are
important, we must also acknowledge
that we cannot conserve our way out of
an energy crisis. California has dra-
matically reduced its electricity use
over the last two months, yet still
faces the possibility of rolling black-
outs. We must increase supply in the
near-term or face even worse shortages
than we have now.

Opponents also claim that we can
meet our increased demand with re-
newable energy sources. We should sup-
port research into renewable energy
technologies, such as hydrogen and fuel
cells. Remember that, even so, non-
hydro renewable energy produced only
two percent of our energy supply last
year and the Department of Energy re-
ports that renewable energy will only
produce, at most six percent of our en-
ergy supply by the year 2020. That isn’t
nearly enough to meet the growing de-
mands of the next few decades.

Opponents also claim that the Presi-
dent’s energy plan promotes ‘‘dan-
gerous’ energy use, such as nuclear en-
ergy and oil drilling. Let’s address nu-
clear energy first. This is an energy re-
source that currently provides 22 per-
cent of America’s electricity needs,
while producing no harmful emissions.
Nuclear energy is safer than any com-
parable energy generation; capacity is
more than 90 percent; power production
is at an all-time high; and the costs are
the lowest on record and continuing to
fall. Nuclear energy use is neither a
novel nor a risky concept; France re-
ceives 80 percent of all of its electricity
from nuclear power.

There is a problem with disposal of
nuclear waste, but it isn’t so serious
that the critics of nuclear power are
concerned with finding an answer.
They appear to be happy enough with
current on-site storage. Obviously,
other countries more ‘‘green’’ than the
U.S. have resolved the waste issue. The
fact is that it’s not a technology prob-
lem but a political problem.

Increased oil drilling has proven as
controversial, yet it shouldn’t be.
Drilling in the Arctic National Wildlife
Refuge, for example, is a commonsense
and safe proposal to increase domestic
oil production. It is also very limited
in scope. Oil exploration would occur in
only a small portion of ANWR, in an
area one-fifth the size of Washington’s
Dulles Airport. Technological advances
have reduced any supposed risks to the
environment. Drilling pads are roughly
80 percent smaller than they were a
generation ago and high-tech drilling
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allows for access to supplies as far as
six miles away from a single, compact
drilling site.

Two concerns are raised: oil spills
and harm to wildlife. The threat of
spills is far greater from ocean-going
tankers than from the Alaska pipeline.
And the caribou have prospered since
drilling began on Alaska’s North Slope.

This modest effort in ANWR would
provide enormous benefits, producing
as much as 600,000 barrels of oil a day
for the next 40 years—exactly the
amount we currently import from Iraq.
Moreover, oil drilling utilizes a smaller
portion of our environment than the
alternative energy sources advocated
by others. The Resource Development
Council for Alaska reports that, to
produce 50 megawatts of power, natural
gas production uses two to five acres of
land, solar energy consumes 1,000 acres,
wind power uses 4,000 acres, and oil
drilling—Iless than one-half of an acre.
That is real conservation of our nat-
ural resources.

As it stands now, American con-
sumers already depend on foreign and
often hostile nations for more than
half of our oil supply. In 20 years, that
percentage will increase to 64 percent.
Doesn’t it make more sense to invest
in domestic production so that we are
not held hostage to the whims of OPEC
and the need to militarily defend our
interests in the major oil-producing re-
gions?

In conclusion, I commend President
Bush and Vice President CHENEY for
producing serious and honest proposals
to enact a long-term energy strategy
on behalf of American consumers. A
worsening energy crisis requires all of
us to act swiftly on these proposals be-
fore the situation becomes more wide-
spread.

I urge our new Democratic leaders to
take this proposal seriously and find a
way to bring solutions to the floor of
the Senate. As these leaders know from
their days in the minority, it is much
easier to find a way to accommodate
the minority’s requests than fight
them. I hope the new leadership will
act in a truly bipartisan way and con-
sider the administration’s ideas. We're
all in this energy shortage together.
Democrats should work with Repub-
licans for the good of all Americans.

———————

THE MIDDLE EAST

Mr. KYL. Madam President, I would
like to change gears a little bit and
talk about another subject that is very
distressing. Throughout this break I
would turn the television on to the
evening news, and invariably there
would be a story about yet more vio-
lence in the Middle East. It really got
me thinking about the fundamental
issue that I think a lot of Americans
have ignored.

We wring our hands. We wish that
the parties could get together, that
there could be peace in the Middle
East, and that they could put their
problems behind them and live in har-
mony.
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So we ask—and I see newspeople basi-
cally asking different versions of this
question—why can’t they just go back
to the peace process? Of course, Sec-
retary Powell urged both parties to
agree to a cease-fire, which tempo-
rarily they did, yet every single day
there has been a bombing or other ter-
rorist attack or attempt in the State of
Israel.

The Israeli people have said: Peace is
a two-way street. If Yasser Arafat and
the PLO are not willing to enforce the
multiple cease-fire agreements and the
peace process that we thought we had
agreed to before, then we will have to
enforce the law, and that includes
going after those terrorists who threat-
en our people. No nation can do other-
wise.

I rise to comment briefly on this no-
tion of ‘“‘returning to the peace proc-
ess.” The problem is that the 1993 Oslo
accords, which were the genesis of this
thing we call ‘‘the peace process,” we
now learn were fundamentally flawed.
That is now apparent to the Israeli
people, despite significant differences.
Talk about a robust democracy. It ex-
ists in Israel. You have very strongly
held views by different citizens in
Israel, and they fight it out. During
their election process, they had a very
robust election contest. Then they
come together with a leader, and they
hope to be unified as a people.

They had desperately wanted, to bor-
row someone else’s famous phrase, to
give peace a chance. As a result, they
tried to make the Oslo accords of 1993
work. What they found after Camp
David, just about a year ago this
month, was that the PLO was unwill-
ing at the end of the day to make the
kinds of commitments that would be
necessary for a lasting peace in the re-
gion. The reason for that is a funda-
mental difference of approach.

For the Israelis, it has been a ques-
tion of buying peace with concessions,
primarily of land, of territory. But the
PLO and other Arab or Muslim groups
in the Middle East apparently never
had any intention of providing the quid
pro quo of peace. Instead, too much of
their effort has been focused on the il-
legitimacy, in their view, of the Israeli
State, of the fundamental disagree-
ment with the action that the United
Nations took after World War II to lit-
erally create a homeland for the Jew-
ish people. Because that homeland was
taken from territory which the Pal-
estinians saw as their lands, they have
never been willing to concede the legit-
imacy of the Israeli State.

At Camp David, after historic conces-
sions were made by Prime Minister
Barak, concessions which had to do
with the most basic rights of the
Israeli citizens—to name their own
capital and to have that capital an un-
divided city, Jerusalem; concessions
with respect to over 90 percent of the
West Bank land returned to the Pal-
estinians; concessions made in remov-
ing its troops from Lebanon and a
whole variety of other things—after all
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of those concessions had been made and
there was an opportunity to seize the
moment, Yasser Arafat, on behalf of
the PLO, said no, he wanted one more
thing. He wanted the right of return of
all of the Palestinians, maybe 2 to 4
million people, maybe more, who he
claims were dispossessed in order to
create the Jewish state. All of those
people had to have the right to go back
to their homes.

That, of course, was the ultimate
deal breaker. No Israeli leader could
ever agree to that concession. That
would literally have meant the end of
the Jewish state as it is. As a result,
those accords of a year ago, that dis-
cussion at Camp David of a year ago,
concluded with no agreement. It ex-
posed the fundamental fallacy of the
Oslo accords in the first instance.

Very briefly, there were three essen-
tial premises of the Oslo accords. The
first was that if the PLO was given this
30,000-manned armed force, that could
be used to suppress violence rather
than to promote more agitation in the
Middle East. The idea was that whereas
a democratic society such as Israel had
a hard time dealing with these terror-
ists, a firm dictatorial Yasser Arafat,
with an armed 30,000-manned force,
could put down these terrorists and
bring peace to the area. Of course, the
force expanded significantly beyond
that which had been agreed to and
eventually it was used to promote vio-
lence, not to suppress it.

The second premise was that Israel
could withdraw from the territory be-
fore a final peace accord was reached
without losing its bargaining power or
military deterrent. It had worked the
other way around with regard to
Egypt. Egypt, in good faith with Presi-
dent Sadat, dealt with the Israeli lead-
ers up front. Israel ceded the land after
the peace agreement was obtained. But
peace was restored between Israel and
Egypt as a result. That withdrawal of
Israeli forces from Egyptian land prior
to the peace ensuing was a true trade
of land for peace. But under the Oslo
accords, the situation was reversed.
Israel was required to withdraw first
and then negotiate. The result, of
course, has been no credible peace.

The third premise is that peace could
be made with the PLO. In Israel there
had been a consensus all along among
all of the parties, including Labor and
Likud, that it was not possible to deal
with the PLO because, A, the Pales-
tinian organization was philosophically
committed to Israel’s destruction. It is
hard to deal with people in a peace
process who are absolutely committed
to your destruction.

Secondly, the PLO’s previous nego-
tiations had been based on terrorism as
the means of achieving their objec-
tives. No Israeli government had been
willing to negotiate with an entity
committed to its destruction through
violence.

This peace process changed that. The
Israeli leaders, in a leap of faith, said:
All right, we will deal with the PLO,
despite this historic background.
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The process itself became the basis
for this understanding. A new assump-
tion was basically created. If you are in
the process of negotiating, then the
quality of the people on the other side
really didn’t matter. That is why the
Israelis were willing to make this leap
of faith. It almost became a secular re-
ligion. In this country people talked
about the peace process almost as the
end in itself rather than the means to
an end.

It turns out that the nature of the
leadership of the negotiating parties
does matter. So do the actions on the
ground. The quality of the other people
is fundamental to the success of the ne-
gotiations. The parties were never
close, as some thought. Rather, the
question really is whether peace was
ever achievable given the Palestinian
objectives.

That is why I say the fundamental
assumptions of the peace process, of
the Oslo accords, were flawed. In the
end, none of the three premises turned
out to be correct. They all turned out
to be false. The Israeli people now un-
derstand that.

The question now is how to repair the
damage that resulted from an adher-
ence to this peace process where Israel
gave up more and more and more and,
in the end, got no peace. Ever since the
Secretary of State and other officials
before him went to the Middle East,
there has been a bombing or an at-
tempt every single day, an attempt of
terrorism. There is no peace.

Hopefully, this helps to explain in
brief form why it is not possible to sim-
ply return to the peace process as if
there were some magic in that Oslo
process. The Oslo process is dead. The
reason it is dead is because it was pre-
mised on fundamental fallacies. That is
why the Israeli people cannot go back
to that flawed process.

We in the United States should not
be critical of that decision on the part
of the Israeli people. The Israeli people
are not to blame for dealing now with
a situation of violence and lawlessness
and terror in as firm a way as they pos-
sibly can to protect their own citizens.
No country could do otherwise. And for
Americans to be so presumptuous as to
lecture the Israelis about overreacting
and urging them to return to a peace
process which they now recognize was
fundamentally flawed is the height of
arrogance. We in the U.S. have to be
much more understanding about the
difficulties of achieving peace.

Fundamentally, Madam President, I
think what we have to recognize is
that as long as the leadership of the
other side in this controversy—pri-
marily the PLO—is not democratically
based but is totalitarian, as long as
there is not an involvement of all of
the Palestinian people in the decisions
on the other side, there will continue
to be conflict.

The nature of the leadership on the
other side matters, and it matters
greatly. Until there is a democratically
elected Palestinian Government, until
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the leaders are accountable to the peo-
ple, whom I suspect want peace as
much as anybody else in the region or
in the world, then we are not likely to
get the kind of peaceful resolution for
which we all hope.

So what I hope right now is that the
American people will be understanding
of the position of the Israeli Govern-
ment; that they will be supportive of
this long-time ally, the nation of
Israel; that they will recognize that
there is no moral equivalence between
acts of terror on the one hand and at-
tempting to enforce the law on the
other hand; that they will be sup-
portive both in terms of military and
economic support but also psycho-
logically and not buy into this notion
that there is repression on the part of
the Israeli Government against the
Palestinians which is the cause of the
problem.

This whole idea of moral equivalence
is wrong. If we go back to the founding
of the Jewish state by the United Na-
tions and recognize what was at-
tempted there and the moral legit-
imacy of the Israeli State, then I think
Americans will more carefully cali-
brate their criticism of the Israeli Gov-
ernment and understand that it is
going to take a long time; that hearts
have to change before there can be
peace; and probably the best oppor-
tunity is for democracy to take hold in
the Arab States so that the leaders are
accountable to the people because in
the long run, most people really want
peace. They want to live together; they
want to engage in commerce together;
and they do not want to continue to
send their sons and daughters to die for
causes that are whipped up by their
leadership—to die unnecessarily.

That is why I urge my colleagues in
the Senate today, the administration
in Washington, and the American peo-
ple generally, to learn to listen care-
fully and to recognize that the peace
process was based upon flawed assump-
tions, and not to urge the Israelis to
act in ways that would be inimical
both to their own immediate self-inter-
ests in terms of safety and the long-
term interests of peace. It is a difficult
subject, one that we have to confront;
and we have to stand by an ally and
also recognize the legitimacy of other
Arab aspirations and Muslim aspira-
tions in the Middle East, in which we
have a great stake as well. As long as
we fail to recognize the complexity of
this situation and understand the proc-
ess that was urged for so long cannot
be the basis for future peace negotia-
tions, we are not going to be able to
proceed in a constructive way.

I hope the American people, as a re-
sult of these comments and others, will
support the administration in its very
delicate and difficult negotiations in
that region and will be supportive of
the Members of this body who seek to
promote the kind of peace that will be
not just temporary but lasting.

Mr. President, yet again Israel’s re-
straint and unilateral acceptance of a
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‘“‘cease fire”” has been met with ter-
rorist acts perpetrated against an inno-
cent civilian population. The recent
tragic deaths of 20 Israeli teenagers
and serious wounding of another 48 by
a Palestinian suicide bomber were
stark and deeply sad reminders that
the key to peace in the Middle East
does not depend on the State of Israel.

I am extremely concerned that the
doctrine of moral equivalence has
taken root among many in the United
States and around the world with re-
spect to perceptions of Arab-Israeli vi-
olence. While over the years Israel may
have taken steps with which we do not
always agree, the notion that it oper-
ates on the same moral plane as its ad-
versaries is patently false. The suicide
bombing, deliberately targeted against
Israeli youth, was not the result of in-
dividuals driven to extremes by per-
ceived Israeli intransigence in peace
talks. It was, in fact, the action of or-
ganized groups committed to Israel’s
total destruction.

At the urging of Secretary of State
Colin Powell, the Israeli Government
has entered into cease fires. The at-
tacks continue. When the Israelis iden-
tify and eliminate the specific per-
petrators of these mass terrorist
killings, they are called murderers.
Meanwhile, the world wrings its hands
and asks why the parties can’t just re-
turn to return to the ‘‘peace process.”
This is a good time to answer that
question, beginning with an assessment
of what went wrong with the Oslo
peace process.

The effect of the violence in Israel
today cannot be overstated. After the
failure of the Camp David summit just
a year ago, and the subsequent reigni-
tion of violence, Israel has suffered
from an unrelenting assault on its peo-
ple. The result has been a total reas-
sessment in Israel of the premises of
the Oslo peace process—premises which
have turned out to be invalid.

Let’s go back to 1993. The first of
three basic premises of Oslo was that,
if the PLO were given a 30,000-man
armed force, it would be used to sup-
press, not to perpetuate, armed vio-
lence. Yitzhak Rabin was Defense Min-
ister back in 1987 when the intifada
started. The failure to stop it was a
turning point for Rabin; it caused him
to decide then to begin a peace process.
He thought that if Israel couldn’t han-
dle the intifada, maybe Arafat could.
But soon the 30,000-man force became a
40,000-man force, and anti-tank weap-
ons, shoulder-fired weapons and other
prohibited arms found their way into
the Palestinian force’s arsenal—weap-
ons that are now pointed and fired at
Israeli communities. All of this has oc-
curred in violation of the Oslo Accords.

So the first premise—that the PLO
would actually control the intifada
with a 30,000-man force—turned out to
be false.

The second premise was that Israel
could withdraw from territory before a
final peace accord was reached without
losing its bargaining power or sacri-
ficing physical security. In the case of
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its dealings with HEgypt, Israel had
ceded land after the peace agreement
was obtained. That withdrawal had
worked as a true trade of land for
peace. But, under the Oslo Accords,
Israel was required to withdraw first
and then negotiate. The result has been
no credible peace.

This premise of Oslo had been based
on the assumption that Israel was fi-
nally strong enough to be able to relin-
quish land while preserving its ability
to deter violence. So Israel withdrew
from the West Bank, except for a few
military posts authorized in the Oslo
agreement, and in May of 2000 also
withdrew from southern Lebanon. Both
actions appeared to the Arab terrorist
organizations and the Palestinian Au-
thority as a retreat from a successful
campaign of violence. After the
intifada, Israel withdrew from the West
Bank. After the terrorism of Hezbollah,
Israel withdrew from Lebanon. The PA
understandably saw violence as a way
to achieve its goals.

So the second premise of Oslo—that
Israel could withdraw first and achieve
its peace objectives later—has also
proven false. Arafat and the PA inter-
preted the withdrawals simply as a
sign of weakness thus emboldening
them to incite the violence that has
continued unabated since Rosh Ha-
shana.

The third, and central, premise of
Oslo was that peace could be made with
the PLO. In Israel, there was a con-
sensus until 1993 among all parties, in-
cluding Labor and Likud, that it was
not possible to deal with the PLO.
There were two reasons for this view:
first, the PLO was philosophically com-
mitted to Israel’s destruction; and, sec-
ond, the PLO’s negotiations had been
historically based on terrorism. No pre-
vious Israeli government had been will-
ing to negotiate with an entity com-
mitted to its destruction through vio-
lence.

But in 1993, Oslo created a new as-
sumption: If you had a process—a proc-
ess of negotiating—then the quality of
people on the other side did not really
matter. The process became almost
like a secular religion. The process was
the important thing, and so actions on
the ground didn’t matter. This notion
had roots in Western dealings with
leaders in countries like North Korea,
Iraq, and the Soviet Union.

It turns out, though, that the nature
of leadership does matter, and so do ac-
tions on the ground. The quality of
people on the other side is fundamental
to the success of negotiations. It is the
people, not the process, that matters.

The fact is, the parties were never as
close as many believed. The issue was
never the desirability of peace, or what
either the United States or Israel could
do to bring it about. Rather, the ques-
tion was whether peace was ever
achievable given Palestinian objec-
tives. Yet when Barak and Arafat were
near the end of negotiations, Arafat
raised one more demand: that Israel
must agree to the right of return, and
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admit more than a million Palestin-
ians into Israel.

This notion is anathema to all
Israelis. Even those on the left oppose
the right of return because of its con-
sequences; literally, the end of Israel as
a Jewish state. Israel could not survive
the return of over a million Palestin-
ians and continue to exist as a Jewish
state. Barak made unprecedented con-
cessions at Camp David. Even Leah
Rabin complained that Barak’s conces-
sions would cause her late husband to
turn over in his grave. This move by
Arafat was so shocking that virtually
all Israelis lost confidence in the proc-
ess. Barak lost all support. And a rad-
ical reassessment of realities set in.

Despite the disappointment at the
failure of negotiations, the awakening
of the Israeli people to the faulty prem-
ises and the reality of the failure of the
Oslo Accords is a healthy development.
The Bush Administration seems to
have assimilated much of the Israeli
attitude, and has been careful to avoid
involving itself in the effort to restart
the ‘‘peace process’ at this time. For
the future, it is helpful to acknowledge
the falseness of the three key Oslo
premises. The Oslo process had ended
up doing severe damage to Israel’s de-
terrent—its ability to match conces-
sions with tangible peace.

The principal goal now should be to
repair that damage. Amid all the
Israeli concessions and gestures, it was
assumed that there would be reci-
procity on the part of the Palestinians.
But the Arabs believed showing reci-
procity would be a sign of weakness on
their part. The evidence abounds. More
Israelis were Kkilled by terrorist acts
after Oslo then in the decade before.
The PLO did not fulfill the promises it
made; for example, disarming the ter-
rorists—in fact, releasing from prison
some of the most dangerous Hamas ter-
rorists—limiting its arms, and guaran-
teeing peace.

Moreover, and perhaps even more dis-
turbing for the long run, the Pales-
tinian authority created schools with a
curriculum of brainwashing their chil-
dren in hatred and violence. A shocked
New York Times reporter last summer
wrote of the creation of summer camps
that even taught assassination. Former
Prime Minister Benjamin Netanyahu
paints the picture of posters through-
out Palestinian communities showing a
menacing Israeli soldier, armed to the
teeth, towering over a pitiful looking
Arab youngster who holds only one
thing. Do you know what it is? A key.
And every Arab child knows what it is.
The Key to an Arab home in Jaffa, or
Haifa, or any other Arab community of
pre-1967 Palestine. So much for the
view that the parties were ‘‘just this
close.” All of this has caused a reas-
sessment of the realities, and, as I said,
that is a healthy development at this
point.

One must view the situation today
clear eyed and in strategic terms. It is
a situation of more than just military
or economic power. For Israel it is
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quite simply a question of morale.
Israel’s problem right now is not that
it lacks either economic or military
power, but rather that its people have
been following a conceptual and intel-
lectual approach to achieving peace
which has turned out to be false. The
result has been confusion, frustration,
and a problem of morale that can only
be dealt with by reevaluation of the
conceptual and intellectual approach
to achieving peace. The people were
sold on a ‘‘process,’”’ and now find that
the presumptions underlying that proc-
ess were illusions. Their disillusion-
ment has set them adrift because they
see they have lost territory and credi-
bility that would never have been lost
by military force.

The Camp David concessions are es-
pecially galling now that there is a rec-
ognition that they were based upon
false premises, a quid pro quo that was
never to be reciprocated by the Pal-
estinians. It makes the last several
years seem very lost indeed. So the
Israelis are revising their thinking.

Those of us who have cared about the
security of Israel and have watched the
process over the years, viewed it with
great anxiety because we worried it
might have resulted in irreversible
losses. And yet, with the last election,
we see the Israeli people rethinking the
premises of Oslo and charting a course
to recover the initiative. The fact that
Ariel Sharon, with all his political bag-
gage, won so overwhelmingly suggests
that the Israeli people are prepared to
do what it takes to defend their state
and to survive. Like England fighting
back from its unpreparedness in the
30’s and the United States after its
military decline of the 1970’s, Israel
seems to have said, ‘“This far and no
more,”” and begun to rethink its ap-
proach to achieving peace and security.
Countries seem to have a way of being
better than their failed leaders, and we
can hope that the Israelis are on their
way back with a more realistic and
sober view of what will be required for
their long-term security—what kind of
approach will provide real, lasting
peace.

It is recognized that peace is not
available now, but that it can become
available in the future. The key to
peace is a more democratic and much
less corrupt leadership. There are mod-
erate Palestinians, but they are not po-
litically relevant right now. The Pal-
estinians have been cursed with leaders
who have always seemed to be wrong
for the times. In World War I, Pales-
tinian leaders sided with the Turks
against the British; in World War II,
with the Nazis against the allies; in the
Cold War, with the Soviets against the
West; and in the Persian Gulf War,
with Saddam against the coalition of
allies.

Given his long record as an ideo-
logue, a terrorist, a breaker of prom-
ises and fount of untruth, it should not
really surprise anyone that Arafat re-
mains what he has always been. As
Charles Krauthammer recently noted
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in the Weekly Standard, ‘‘[Arafat]
proved, even to much of the Israeli left,
that the entire theory of preemptive

concessions, magnanimous gestures,
rolling appeasement was an exercise in
futility.”

The key to peace is a Palestinian
leadership that would appeal to the
better nature of the Palestinian people,
one that would reflect their aspirations
for a prosperous and peaceful future—
not one that exploits their misery
through a policy of physically and
vitriolically attacking Israel. In short,
a democratic government. As my friend
Douglas Feith expressed the point in
an article in Commentary: ‘“A stable
peace [is] possible . . . only if the Pal-
estinians first evolved responsible ad-
ministrative institutions and leader-
ship that enjoyed legitimacy in the
eyes of its own people, refrained from
murdering its political opponents, op-
erated within and not above the law,
and practiced moderation and com-
promise at home and abroad.” This
would, of course, be a boon not only for
the Israelis, but for the Palestinians—
indeed especially for the Palestinians.

For over fifty years, the United
States and Israel have been bound to-
gether in a relationship that has
weathered many efforts to drive a
wedge between us. With the coincident
election of a new leader in each coun-
try, our two great nations have an op-
portunity to reassess the lessons recent
history has to teach us. For my part, I
am optimistic that the new American
administration will place a great value
on our relationship with the Israeli
people; and I am optimistic that the
Israelis will maintain the strength and
morale that they will need to await a
change in Palestinian leadership. At
that point there will be much more the
Israelis can do to secure their future.

The United States should not push
Israel into a process or into an agree-
ment with which the government and
people of Israel are not completely
comfortable, with their security en-
sured. It is their existence that is at
stake, and we must take no actions
that jeopardize their security.

My colleague from Wyoming would
like to use the remainder of our time.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

ENERGY

Mr. THOMAS. Madam President, I
appreciate the time. I thank my friend
from Arizona for his comments on en-
ergy. Certainly, I can’t think of an
issue that affects more people and is
more likely to become a crisis again
than energy. We had some touch of it
and backed off of it a little. California
is doing a little better than it was. Gas
prices are tending to stabilize or even
come down.

The real cause of the problem is still
there. I am surprised, frankly, that the
Senate leadership hasn’t been willing
to go forward and at least give us a
date as to the time in which we can un-
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dertake this question of energy and en-
ergy supply. We have gone now 8, 10
years without a policy regarding en-
ergy, not having any real direction
with regard to what we are going to do.
We have become 60-percent dependent
on OPEC and overseas oil. We haven’t
developed refineries, new transmission
lines, or pipelines in order to move en-
ergy from where it is to where it is
needed, and still our leadership here re-
fuses to move forward.

I think we will again be facing the
same Kkind of situation we just had if
we don’t move to find a long-term reso-
lution, and we can.

We now have a policy from the ad-
ministration, one that deals with do-
mestic production. There is access to
public lands, much of it standing in
Alaska or in many places that could in-
deed have production without damage
to the environment. We can do that.

We can talk about conservation. We
can talk about renewables. We have to
have a policy to cause us to do some of
these things.

The transportation is vitally impor-
tant. In Wyoming, we have great sup-
plies of coal, for example. In order to
mine and move that energy to where
the market is, you have to have some
transmission. There are a number of
ways to do that, and we can if we de-
cide to and commit ourselves to do it.

Research, clean coal: Our coal in Wy-
oming is clean, and it can be cleaner if
we have research to do that.

Diversity: We can’t expect to have
only one source of supply for all the en-
ergy we use. We are heavy energy
users, and most of us are not willing to
make many changes to that.

I am grateful for the comments of my
friend, and I hope we can get the lead-
ership here to set the agenda to move
toward doing something there.

———

USING SNOW MACHINES IN
YELLOWSTONE PARK

Mr. THOMAS. Madam President, I
know it is now summer, but I will now
talk about using snow machines in the
Yellowstone Park in the wintertime. It
is a question that has become quite po-
litical, as a matter of fact. There have
been letters sent to the Department of
the Interior from the Senate on both
sides.

For a number of years, in Grand
Teton, in Yellowstone Park, and many
of the other parks, the principal access
people have had in the wintertime to
enjoy their park was with snow ma-
chines. It has been done for a long
time, really. Frankly, there hasn’t
been much management of that tech-
nique, unfortunately. The park offi-
cials have not had much to do with it.
They have not sought to organize how
and where it is done, separate the snow
machines from the cross-country ski-
ers, which can be done so each can have
their own opportunity. It has to man-
age numbers sometimes, for instance,
if they become too large around Christ-
mas vacation.
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They can make changes, but they
have not done that. They have an op-
portunity, and we have an opportunity
to have much cleaner machines, which
are less noisy and which are less pol-
luting. The manufacturers have indi-
cated they can and will do this. Of
course, they need some assurance from
EPA that having done it, they will be
able to use these machines. But none of
these things have happened. Instead,
because of the difficulties that are, in
fact, there and without management,
an EIS study went on for several years.

Unfortunately, toward the end, in-
stead of going on through with the reg-
ular system of input, the Assistant
Secretary of the Interior went out and
said this is what the answer is going to
be. The answer was to do away with in-
dividual snow machines in the parks
over a period of a couple of years. That
isn’t what is designed to happen when
you have EIS studies and when you in-
volve local communities and local peo-
ple and then have somebody from
Washington come and make the deci-
sion. But that is what did happen.

Furthermore, the regulation that
was agreed to in the study was put be-
fore the public the last day of the last
administration when there was no op-
portunity to do anything about it. So
what has happened is that there has
been a lawsuit filed. I have introduced
a bill that would allow not to continue
snow machines the way they have been
but, rather, to do the management
technique, manage the numbers and
the sites, and also set specifications so
that manufacturers can meet them and
you can go forward.

What is the purpose of the park? It is
to preserve the resources and to allow
the owners to enjoy them. This is the
way that you have access in the win-
tertime.

So this has become somewhat of a
discussion, somewhat of a controversy.
I am hopeful that they can come to an
agreement—and this administration is
working toward coming to an agree-
ment—in which these changes could be
made. Nobody is suggesting to con-
tinue to do it the way it has been done
in the past. But there can be changes
made that will indeed allow access and
protect the environment and the ani-
mals and the rural environment at the
same time. We can do those things.

One other word on national parks.

The Grand Teton National Park was
expanded in 1950. When that was done,
there were a number of lands that were
brought into the park, and among
them were several school sections that
belonged to the State of Wyoming.
They are now in the park as inholdings
and therefore cannot be managed by
the park but cannot be used for any-
thing else. Therefore, we have two los-
ers: One is the park which has these
inholdings it cannot handle; second is
the school sections are to finance edu-
cation, and they are not bringing in
revenue to the State of Wyoming.

To make a long story short, I have a
bill T hope will be before the committee
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soon to allow the Secretary of the Inte-
rior and the State of Wyoming to come
to some agreement in finding a value
for those lands by using an appraiser
upon which they agree and then work
out an arrangement to either trade
those lands for other Federal lands out-
side the park, trade them for mineral
royalties, or sell but come to some fi-
nancial arrangement.

I hope we can get some support for
something that will be useful to Grand
Teton National Park as well as the
State of Wyoming.

I think our time has expired. I yield
the floor.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

——————

SUPPLEMENTAL APPROPRIATIONS
ACT, 2001

The PRESIDING OFFICER (Mr.
KyL). Under the previous order, the
Senate will now proceed to the consid-
eration of S. 1077, which the clerk will
report.

The senior assistant bill clerk read as
follows:

A Dbill (8. 1077) making supplemental appro-
priations for the fiscal year ending Sep-
tember 30, 2001, and for other purposes.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, today, the
Senate is debating S. 1077, the Supple-
mental Appropriations Act for Fiscal
Year 2001.

On June 1, 2001, President Bush asked
Congress to consider a supplemental
request for $6.5 billion, primarily for
the Department of Defense. The draft
supplemental bill that is before us to-
tals $6.5 billion, not one dime above the
President’s request—not one thin dime
above the President’s request. It con-
tains no emergency funding. The Presi-
dent has said that he will not support
such emergency spending, so the Com-
mittee has not included any emergency
designations in this bill. Unrequested
items in the bill are offset.

S. 1077 funds the President’s request
for additional defense spending for
health care, for military pay and bene-
fits, for the high costs of natural gas
and other utilities, for increased mili-
tary flying hours, and for other pur-
poses. The bill includes a net increase
of $5.54 billion for the Department of
Defense and $291 million for defense-re-
lated programs of the Department of
Energy.

While the Appropriations Committee
has approved most of the President’s
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request for the Department of Defense,
I stress the importance of account-
ability for these and future funds. Fi-
nancial accountability remains one of
the weakest links in the Defense De-
partment’s budget process. Just last
month, the General Accounting Office
reported that, of $1.1 billion earmarked
for military spare parts in the fiscal
yvear 1999 supplemental, only about $88
million could be tracked to the pur-
chase of spare parts. The remaining $1
billion, or 92 percent of the appropria-
tion, was transferred to operations and
maintenance accounts, where the
tracking process broke down.

Perhaps a substantial portion of the
money appropriated for spare parts was
spent on spare parts; perhaps it was
not. But, given the way the money was
managed, nobody knows for sure and
that, it seems to me, is an unaccept-
able circumstance, because one thing
we do know for sure is that an ade-
quate inventory of spare parts is a key
component of readiness and the De-
fense Department apparently does not
have an adequate inventory of spare
parts. So we must do better in making
sure these dollars for spare parts go for
spare parts.

The supplemental funding bill before
us today includes another $30 million
for spare parts, this time specifically
for the Army. As former President
Reagan would have said, here we go
again. To forestall a repeat of the prob-
lems that arose in accounting for spare
parts expenditures provided in the fis-
cal year 1999 supplemental, the com-
mittee, at my request, approved report
language requiring the Secretary of
Defense to follow the money and to
provide Congress with a complete ac-
counting of all supplemental funds ap-
propriated for spare parts. The intent
of this provision is to ensure that
money appropriated by Congress for
the purchase of spare parts does not
get shifted into any other program.

The supplemental appropriations
bill, as reported by the Senate Appro-
priations Committee, provides $300 mil-
lion for the Low Income Energy Assist-
ance Program, an increase of $150 mil-
lion above the President’s request, to
help our citizens cope with high energy
costs. The bill also includes $161 mil-
lion that was not requested for grants
to local education agencies under the
Education for the Disadvantaged Pro-
gram in response to the most recent
poverty and expenditure data. Also
provided is $100 million as an initial
United States contribution to a global
trust fund to combat AIDS, malaria,
and tuberculosis. In addition, $92 mil-
lion requested by the President for the
Coast Guard is included, as is $115.8
million requested for the Treasury De-
partment for the cost of processing and
mailing out the tax rebate checks.

In addition, the bill includes $84 mil-
lion for the Radiation Exposure Trust
Fund to provide compensation to the
victims of radiation exposure. We
thank Senators DOMENICI and BINGA-
MAN for their leadership in assisting
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those who were involved in the mining
of uranium ore and those who were
downwind from nuclear weapons tests
during the Cold War.

The Senate Appropriations Commit-
tee’s bill includes a number of offsets
to pay for these additional items. Mem-
bers should be on notice that, with pas-
sage of this bill, we are at the statu-
tory cap for budget authority in Fiscal
Year 2001. I say to colleagues on both
sides of the aisle that any amendments
that are offered will need to be offset.
Exceeding the statutory cap could re-
sult in an across-the-board cut in all
discretionary spending, both for de-
fense programs and for non-defense
programs. I urge Members to avoid the
spectacle of a government-wide seques-
ter by finding appropriate offsets for
amendments.

There is another reason to insist on
offsets for any additional spending.
During debate on the recent tax-cut
bill, I argued that the tax cuts con-
tained in that bill could return the
Federal budget to the deficit ditch. I
stressed that the tax cuts were based
on highly suspect ten-year surplus esti-
mates and that if those estimates
proved illusory, the tax-cut bill would
result in spending the Medicare sur-
plus. Now, before the ink is even dry on
the President’s signature on that tax
bill, we may find ourselves headed back
into the deficit ditch and headed in the
direction of cutting into the Medicare
surplus.

Our distinguished Chairman of the
Senate Budget Committee, KENT
CONRAD, has prepared an analysis of
the budget picture for Fiscal Year 2001,
the current fiscal year, based on recent
economic projections from the Presi-
dent’s own Director of the National
Economic Council, Lawrence Lindsey.
The tax-cut bill reduced the surplus by
$74 billion in Fiscal Year 2001 alone. As
a result, Chairman CONRAD is pro-
jecting a raid on the Medicare Trust
Fund in Fiscal Year 2001 of $17 billion.

Any efforts to increase spending in
this bill without offsets will only make
this problem worse.

The President asserted in his Budget
Blueprint that the authority of the
Congress and the President to des-
ignate funding as an emergency has
been abused. The Administration has
indicated in its Statement of Adminis-
tration Policy of June 19, 2001, that the
President does not intend to designate
the $473 million of emergency funding
contained in the House-passed bill as
emergency spending.

The administration further states
that, ‘‘emergency supplemental appro-
priations should be Ilimited to ex-
tremely rare events.”” The Senate sup-
plemental bill contains no emergency
designations. Nonetheless, I do believe
that it is appropriate for Congress and
the President to use the emergency au-
thority from time to time in response
to natural disasters and other truly
unforseen events in the nature of disas-
ters.
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As I mentioned earlier, this supple-
mental appropriations bill provides im-
mediate relief through the Low-Income
Home Energy Assistance Program,
LIHEAP, for American families being
hit hard by this energy crisis. More-
over, it includes funding to help edu-
cate our most needy students through
the Education for the Disadvantaged
Program. To help offset the cost of
these two supplementals, a rescission
of unallocated dislocated worker funds
under the Workforce Investment Act
was also included in the committee
bill.

The States have accumulated a large,
unexpended balance of dislocated work-
er funds due to start-up delays with the
Workforce Investment Act of 1998.
These funds are estimated to exceed
$600 million for the program year that
ended on June 30, 2001. Although the re-
scission of dislocated worker funds will
reduce the Fiscal Year 2001 appropria-
tion from $1.59 billion to $1.37 billion,
the Labor Department projects that
the carryover funds from the previous
program year will more than offset the
rescission. Federal funding, including
carryover balances, will actually in-
crease by $423 million in program year
2001, or 25 percent above the level for
program year 2000.

Furthermore, report language was in-
cluded in the supplemental appropria-
tions bill expressing the Senate Appro-
priations Committee’s support for the
Workforce Investment Act, the dis-
located worker program, and the com-
mittee’s intent to carefully monitor
the need for enhanced job-training
services. Should it be determined that
additional funds are needed, the Appro-
priations Committee will do all it can
to ensure that sufficient funds are in-
cluded in the Fiscal Year 2002 Depart-
ments of Labor, Health and Human
Services, and Education, and Related
Agencies Appropriations bill.

Pursuant to the unanimous consent
agreement, Senator STEVENS and I will
be offering a managers’ amendment
that contains a number of amendments
that have been agreed to by both sides.
One of the items in the managers’
amendment is an amendment of mine
to provide $3 million to hire additional
USDA inspectors to promote the proper
treatment of livestock. Another item
would provide $20 million to help farm-
ers in the Klamath Basin in Oregon and
California. The cost of these and other
provisions contained in the managers’
amendment is fully offset.

I have noted in the press recently
some stories that greatly concern me. I
believe the American people are con-
cerned and are becoming increasingly
sensitive to the treatment of animals.
Reports of cruelty to animals through
improper livestock production and
slaughter practices have hit a nerve
with the American people. The recent
announcements by major food outlets,
such as McDonalds, that they would
only buy products from suppliers that
could assure certain levels of humane
animal treatment speak volumes to
changes in public expectations.
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The managers’ amendment will pro-
vide an additional $3 million through
the USDA Office of the Secretary for
activities across three department mis-
sion areas to protect and promote hu-
mane treatment of animals. Of the $3
million provided, no less than $1 mil-
lion is directed to enforcement of the
Animal Welfare Act, under which
standards for livestock production, lab-
oratory animals, and so-called puppy
mills are established. In addition, no
less than $1 million is directed for ac-
tivities under the Federal Meat Inspec-
tions Act, which will enhance humane
treatment in the slaughter of animals
in facilities under the jurisdiction of
Federal inspection. Finally, an amount
up to $500,000 is directed for the devel-
opment and demonstration of tech-
nologies that can be used by producers,
processors, and others to provide better
care of animals at all stages of their
lives.

Mr. President, I shall, in conclusion,
ask unanimous consent—but not right
at this point—that certain newspaper
articles which have been written with
respect to the slaughter of animals,
and the inhumane slaughter of ani-
mals, be printed in the RECORD at the
conclusion of my remarks.

This bill responds to the President’s
supplemental request for necessary de-
fense spending, and it also provides
funding for important domestic prior-
ities. It is not one dime—not one thin-
ly, much-worn dime—over the Presi-
dent’s request. It is within the statu-
tory spending limits. It is a responsible
bill, and I urge Members to support it.

Before yielding the floor, let me ex-
press my thanks to the distinguished
senior Senator from Alaska, Mr. STE-
VENS, who is the ranking member on
the Appropriations Committee in the
Senate. He is the former chairman of
the committee with whom I had the
great pleasure of serving for several
years in that position. And I believe it
is a blessing, indeed, for me, as I stand
on this floor today to present this bill,
to also be able to say that Senator STE-
VENS and I stood shoulder to shoulder,
and we shall continue to work shoulder
to shoulder, as we moved forward with
this bill.

I cannot adequately express my ap-
preciation to him and to his staff and
to my own staff for the great work and
the excellent cooperation that have
been shown in connection with the
preparation and presentation of this
bill.

I yield the floor.
The PRESIDING OFFICER. Does the

Senator make his unanimous consent
request at this time?

Mr. BYRD. Yes, I do make that unan-
imous consent request.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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[From the Washington Post, Apr. 10, 2001]
THEY DIE PIECE BY PIECE
IN OVERTAXED PLANTS, HUMANE TREATMENT OF
CATTLE IS OFTEN A BATTLE LOST
(By Joby Warrick)

PAsco, WASH.—It takes 25 minutes to turn
a live steer into steak at the modern slaugh-
terhouse where Ramon Moreno works. For 20
years, his post was ‘‘second-legger,” a job
that entails cutting hocks off carcasses as
they whirl past at a rate of 309 an hour.

The cattle were supposed to be dead before
they got to Moreno. But too often they
weren’t.

“They blink. They make noises,” he said
softly. “The head moves, the eyes are wide
and looking around.”

Still Moreno would cut. On bad days, he
says, dozens of animals reached his station
clearly alive and conscious. Some would sur-
vive as far as the tail cutter, the belly rip-
per, the hide puller. ‘“They die,” said
Moreno, ‘‘piece by piece.”’

Under a 23-year-old federal law, slaugh-
tered cattle and hogs first must be
“‘stunned”—rendered insensible to pain—
with a blow to the head or an electric shock.
But at overtaxed plants, the law is some-
times broken, with cruel consequences for
animals as well as workers. Enforcement
records, interviews, videos and worker affi-
davits describe repeated violations of the
Humane Slaughter Act at dozens of slaugh-
terhouses, ranging from the smallest, cus-
tom butcheries to modern, automated estab-
lishments such as the sprawling IBP Inc.
plant here where Moreno works.

“In plants all over the United States, this
happens on a daily basis,” said Lester Fried-
lander, a veterinarian and formerly chief
government inspector at a Pennsylvania
hamburger plant. ‘“I’ve seen it happen. And
I've talked to other veterinarians. They feel
it’s out of control.”

The U.S. Department of Agriculture over-
sees the treatment of animals in meat
plants, but enforcement of the law varies
dramatically. While a few plants have been
forced to halt production for a few hours be-
cause of alleged animal cruelty, such sanc-
tions are rare.

For example, the government took no ac-
tion against a Texas beef company that was
cited 22 times in 1998 for violations that in-
cluded chopping hooves off live cattle. In an-
other case, agency supervisors failed to take
action on multiple complaints of animal cru-
elty at a Florida beef plant and fired an ani-
mal health technician for reporting the prob-
lems to the Humane Society. The dismissal
letter sent to the technician, Tim Walker,
said his disclosure had ‘‘irreparably dam-
aged’”’ the agency’s relations with the pack-
ing plant.

“I complained to everyone—I said, ‘Lookit,
they’re skinning live cows in there,’”” Walk-
er said. ‘“‘Always it was the same answer: ‘We
know it’s true. But there’s nothing we can do
about it.””’

In the past three years, a new meat inspec-
tion system that shifted responsibility to in-
dustry has made it harder to catch and re-
port cruelty problems, some federal inspec-
tors say. Under the new system, imple-
mented in 1998, the agency no longer tracks
the number of humane-slaughter violations
its inspectors find each year.

Some inspectors are so frustrated they're
asking outsiders for help: The inspectors’
union last spring urged Washington state au-
thorities to crack down on alleged animal
abuse at the IBP plant in Pasco. In a state-
ment, IBP said problems described by work-
ers in its Washington state plant ‘‘do not ac-
curately represent the way we operate our
plants. We take the issue of proper livestock
handling very seriously.”’
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But the union complained that new gov-
ernment policies and faster production
speeds at the plant had ‘‘significantly ham-
pered our ability to ensure compliance.”’
Several animal welfare groups joined in the
petition.

“Privatization of meat inspection has
meant a quiet death to the already meager
enforcement of the Humane Slaughter Act,”
said Gail Eisnitz of the Humane Farming As-
sociation, a group that advocates better
treatment of farm animals. “USDA isn’t
simply relinquishing its humane-slaughter
oversight to the meat industry, but is—with-
out the knowledge and consent of Congress—
abandoning this function altogether.”

The USDA’s Food Safety Inspection Serv-
ice, which is responsible for meat inspection,
says it has not relaxed its oversight, In Jan-
uary, the agency ordered a review of 100
slaughterhouses. An FSIS memo reminded
its 7,600 inspectors they had an ‘‘obligation
to ensure compliance’” with humane-han-
dling laws.

The review comes as pressure grows on
both industry and regulators to improve con-
ditions for the 155 million cattle, hogs,
horses and sheep slaughtered each year.
McDonald’s and Burger King have been sub-
ject to boycotts by animal rights groups pro-
testing mistreatment of livestock.

As a result, two years ago McDonald’s
began requiring suppliers to abide by the
American Meat Institute’s Good Manage-
ment Practices for Animal Handling and
Stunning. The company also began con-
ducting annual audits of meat plants. Last
week, Burger King announced it would re-
quire suppliers to follow the meat institute’s
standards.

“Burger King Corp. takes the issues of food
safety and animal welfare very seriously,
and we expect our suppliers to comply,” the
company said in a statement.

Industry groups acknowledge that sloppy
killing has tangible consequences for con-
sumers as well as company profits. Fear and
pain cause animals to produce hormones
that damage meat and cost companies tens
of millions of dollars a year in discarded
product, according to industry estimates.

Industry officials say they also recognize
an ethical imperative to treat animals with
compassion. Science is blurring the distinc-
tion between the mental processes of humans
and lower animals—discovering, for example,
that even the lowly rat may dream. Ameri-
cans thus are becoming more sensitive to the
suffering of food animals, even as they con-
sume increasing numbers of them.

‘““Handling animals humanely,” said Amer-
ican Meat Institute president J. Patrick
Boyle, ‘‘is just the right thing to do.”

Clearly, not all plants have gotten the
message.

A Post computer analysis of government
enforcement records found 527 violations of
humane-handling regulations from 1996 to
1997, the last years for which complete
records were available. The offenses range
from overcrowded stockyards to incidents in
which live animals were cut, skinned or
scalded.

Through the Freedom of Information Act,
The Post obtained enforcement documents
from 28 plants that had high numbers of of-
fenses or had drawn penalties for violating
humane-handling laws. The Post also inter-
viewed dozens of current and former federal
meat inspectors and slaughterhouse workers.
A reporter reviewed affidavits and secret
video recordings made inside two plants.

Among the findings:

One Texas plant, Supreme Beef Packers in
Ladonia, had 22 violations in six months.
During one inspection, federal officials found
nine live cattle dangling from an overhead
chain. But managers at the plant, which an-
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nounced last fall it was ceasing operations,
resisted USDA warnings, saying its practices
were no different than others in the indus-
try. ‘‘Other plants are not subject to such ex-
tensive scrutiny of their stunning activi-
ties,” the plant complained in a 1997 letter to
the USDA.

Government inspectors halted production
for a day at the Calhoun Packing Co. beef
plant in Palestine, Tex., after inspectors saw
cattle being improperly stunned. ‘‘They were
still conscious and had good reflexes,” B.V.
Swamy, a veterinarian and senior USDA offi-
cial at the plant, wrote. The shift supervisor
‘“‘allowed the cattle to be hung anyway.”
IBP, which owned the plant at the time, con-
tested the findings but ‘‘took steps to resolve
the situation,” including installing video
equipment and increasing training, a spokes-
man said. IBP has since sold the plant.

At the Farmers Livestock Cooperative
processing plant in Hawaii, inspectors docu-
mented 14 humane-slaughter violations in as
many months. Records from 1997 and 1998 de-
scribe hogs that were walking and squealing
after being stunned as many as four times.
In a memo to USDA, the company said it
fired the stunner and increased monitoring
of the slaughter process.

At an Excel Corp. beef plant in Fort Mor-
gan, Colo., production was halted for a day
in 1998 after workers allegedly cut off the leg
of a live cow whose limbs had become wedged
in a piece of machinery. In imposing the
sanction, U.S. inspectors cited a string of
violations in the previous two years, includ-
ing the cutting and skinning of live cattle.
The company, responding to one such
charge, contended that it was normal for
animals to blink and arch their backs after
being stunned, and such ‘“‘muscular reaction’’
can occur up to six hours after death. ‘““None
of these reactions indicate the animal is still
alive,” the company wrote to USDA.

Hogs, unlike cattle, are dunked in tanks of
hot water after they are stunned to soften
the hides for skinning. As a result, a botched
slaughter condemns some hogs to being
scalded and drowned. Secret videotape from
an Iowa pork plant shows hogs squealing and
kicking as they are being lowered into the
water.

USDA documents and interviews with in-
spectors and plant workers attributed many
of the problems to poor training, faulty or
poorly maintained equipment or excessive
production speeds. Those problems were
identified five years ago in an industry-wide
audit by Temple Grandin, an assistant pro-
fessor with Colorado State University’s ani-
mal sciences department and one of the na-
tion’s leading experts on slaughter practices.

In the early 1990s, Grandin developed the
first objective standards for treatment of
animals in slaughterhouses, which were
adopted by the American Meat Institute, the
industry’s largest trade group. Her initial,
USDA-funded survey in 1996 was one of the
first attempts to grade slaughter plants.

One finding was a high failure rate among
beef plants that use stunning devices known
as ‘‘captive-bolt” guns. Of the plants sur-
veyed, only 36 percent earned a rating of ‘‘ac-
ceptable’” or better, meaning cattle were
knocked unconscious with a single blow at
least 95 percent of the time.

Grandin now conducts annual surveys as a
consultant for the American Meat Institute
and McDonald’s Corp. She maintains that
the past four years have brought dramatic
improvements—mostly because of pressure
from McDonald’s, which sends a team of
meat industry auditors into dozens of plants
each year to observe slaughter practices.

Based on the data collected by McDonald’s
auditors, the portion of beef plants scoring
‘“‘acceptable’ or better climbed to 90 percent
in 1999. Some workers and inspectors are
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skeptical of the McDonald’s numbers, and
Grandin said the industry’s performance
dropped slightly last year after auditors
stopped giving notice of some inspections.

Grandin said high production speeds can
trigger problems when people and equipment
are pushed beyond their capacity. From a
typical kill rate of 50 cattle an hour in the
early 1900s, production speeds rose dramati-
cally in the 1980s. They now approach 400 per
hour in the newest plants.

“It’s like the ‘I Love Lucy’ episode in the
chocolate factory,” she said. ‘““You can speed
up a job and speed up a job, and after a while
you get to a point where performance doesn’t
simply decline—it crashes.”

When that happens, it’s not only animals
that suffer. Industry trade groups acknowl-
edge that improperly stunned animals con-
tribute to worker injuries in an industry
that already has the nation’s highest rate of
job-related injuries and illnesses—about 27
percent a year. At some plants, ‘‘dead’ ani-
mals have inflicted so many broken limbs
and teeth that workers wear chest pads and
hockey masks.

“The live cows cause a lot of injuries,”
said Martin Fuentes, an IBP worker whose
arm was Kicked and shattered by a dying
cow. ‘“The line is never stopped simply be-
cause an animal is alive.”

A “BRUTAL’ HARVEST

At IBP’s Pasco complex, the making of the
American hamburger starts in a noisy,
blood-spattered chamber shielded from view
by a stainless steel wall. Here, live cattle
emerge from a narrow chute to be dispatched
in a process known as ‘‘knocking’’ or ‘‘stun-
ning.” On most days the chamber is manned
by a pair of Mexican immigrants who speak
little English and earn about $9 an hour for
killing up to 2,050 head per shift.

The tool of choice is a captive-bolt gun,
which fires a retractable metal rod into the
steer’s forehead. An effective stunning re-
quires a precision shot, which workers must
deliver hundreds of times daily to balky,
frightened animals that frequently weigh
1,000 pounds or more. Within 12 seconds of
entering the chamber, the fallen steer is
shackled to a moving chain to be bled and
butchered by other workers in a fast-moving
production line.

The hitch, IBP workers say, is that some
“‘stunned”’ cattle wake up.

“If you put a knife into the cow, it’s going
to make a noise: It says, ‘Moo!’”” said
Moreno, the former second-legger, who began
working in the stockyard last year. ‘‘They
move the head and the eyes and the leg like
the cow wants to walk.”

After a blow to the head, an unconscious
animal may kick or twitch by reflex. But a
videotape, made secretly by IBP workers and
reviewed by veterinarians for The Post, de-
picts cattle that clearly are alive and con-
scious after being stunned.

Some cattle, dangling by a leg from the
plant’s overhead chain, twist and arch their
backs as though trying to right themselves.
Close-ups show blinking reflexes, an unmis-
takable sign of a conscious brain, according
to guidelines approved by the American
Meat Institute.

The video, parts of which were aired by Se-
attle television station KING last spring,
shows injured cattle being trampled. In one
graphic scene, workers give a steer electric
shocks by jamming a battery-powered prod
into its mouth.

More than 20 workers signed affidavits al-
leging that the violations shown on tape are
commonplace and that supervisors are aware
of them. The sworn statements and videos
were prepared with help from the Humane
Farming Association. Some workers had
taken part in a 1999 strike over what they
said were excessive plant production speeds.
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“I've seen thousands and thousands of cows
go through the slaughter process alive,” IBP
veteran Fuentes, the worker who was injured
while working on live cattle, said in an affi-
davit. “The cows can get seven minutes
down the line and still be alive. I’ve been in
the side-puller where they’re still alive. All
the hide is stripped out down the neck
there.”

IBP, the nation’s top beef processor, de-
nounced as an ‘‘appalling aberration’ the
problems captured on the tape. It suggested
the events may have been staged by ‘‘activ-
ists trying to raise money and promote their
agenda. . . .

“Like many other people, we were very
upset over the hidden camera video,” the
company said. “We do not in any way con-
done some of the livestock handling that was
shown.”

After the video surfaced, IBP increased
worker training and installed cameras in the
slaughter area. The company also questioned
workers and offered a reward for information
leading to identification of those responsible
for the video. One worker said IBP pressured
him to sign a statement denying that he had
seen live cattle on the line.

“I knew that what I wrote wasn’t true,”
said the worker, who did not want to be iden-
tified for fear of losing his job. ‘‘Cows still go
alive every day. When cows go alive, it’s be-
cause they don’t give me time to kill them.”’

Independent assessments of the workers’
claims have been inconclusive. Washington
State officials launched a probe in May that
included an unannounced plant inspection.
The investigators say they were detained
outside the facility for an hour while their
identities were checked. They saw no acts of
animal cruelty once permitted inside.

Grandin, the Colorado State professor, also
inspected IBP’s plant, at the company’s re-
quest; that inspection was announced. Al-
though she observed no live cattle being
butchered, she concluded that the plant’s
older-style equipment was ‘‘overloaded.”
Grandin reviewed parts of the workers’ vid-
eotape and said there was no mistaking what
she saw.

“There were fully alive beef on that rail,”
Grandin said.

INCONSISTENT ENFORCEMENT

Preventing this kind of suffering is offi-
cially a top priority for the USDA’s Food
Safety Inspection Service. By law, a hu-
mane-slaughter violation is among a handful
of offenses that can result in an immediate
halt in production—and cost a meatpacker
hundreds or even thousands of dollars per
idle minute.

In reality, many inspectors describe hu-
mane slaughter as a blind spot: Inspectors’
regular duties rarely take them to the cham-
bers where stunning occurs. Inconsistencies
in enforcement, training and record-keeping
hamper the agency’s ability to identify prob-
lems.

The meat inspectors’ union, in its petition
last spring to Washington state’s attorney
general, contended that federal agents are
“often prevented from carrying out’’ the
mandate against animal cruelty. Among the
obstacles inspectors face are ‘‘dramatic in-
creases in production speeds, lack of support
from supervisors in plants and district of-
fices . . . new inspection policies which sig-
nificantly reduce our enforcement authority,
and little to no access to the areas of the
plants where animals are killed,” stated the
petition by the National Joint Council of
Food Inspection Locals.

Barbara Masters, the agency’s director of
slaughter operations, told meat industry ex-
ecutives in February she didn’t know if the
number of violations was up or down,
thought she believed most plants were com-
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plying with the law. ‘“We encourage the dis-
trict offices to monitor trends,” she said.
“The fact that we haven’t heard anything
suggests there are no trends.”

But some inspectors see little evidence the
agency is interested in hearing about prob-
lems. Under the new inspection system, the
USDA stopped tracking the number of viola-
tions and dropped all mentions of humane
slaughter from its list of rotating tasks for
inspectors.

The agency says it expects its watchdogs
to enforce the law anyway. Many inspectors
still do, though some occasionally wonder if
it’s worth the trouble.

“It always ends up in argument: Instead of
re-stunning the animal, you spend 20 min-
utes just talking about it,” said Colorado
meat inspector Gary Dahl, sharing his pri-
vate views. ‘“Yes, the animal will be dead in
a few minutes anyway. But why not let him
die with dignity?”’

[From the Washington Post, Apr. 10, 2001]

BIG MAC’S BIG VOICE IN MEAT PLANTS
(By Joby Warrick)

KANSAS CITY, Mo.—Never mind the bad old
days, when slaughterhouses were dark places
filled with blood and terror. As far as the
world’s No. 1 hamburger vendor is concerned,
Happy Meals start with happy cows.

That was the message delivered in Feb-
ruary by a coterie of McDonald’s consultants
to a group of 140 managers who oversee the
slaughter of most of the cattle and pigs
Americans will consume this year. From now
on, McDonald’s says, its suppliers will be
judged not only on how cleanly they slaugh-
ter animals, but also on how well they man-
age the small details in the final minutes.

Starting with cheerful indoor lighting.

“Cows like indirect lighting,” explained
Temple Grandin, an animal science assistant
professor at Colorado State University and
McDonald’s lead consultant on animal wel-
fare. ‘“‘Bright lights are a distraction.”

And only indoor voices, please.

“We’ve got to get rid of the yelling and
screaming coming out of people’s mouths,”
Grandin scolded.

So much attention on atmosphere may
seem misplaced, given that the beneficiaries
are seconds away from death. But McDon-
ald’s, like much of the meat industry, is seri-
ous when it comes to convincing the public
of its compassion for the cows, chickens and
pigs that account for the bulk of its menu.

Bloodied in past scrapes with animal rights
groups, McDonald’s has been positioning
itself in recent years as an ardent defender of
farm animals. It announced last year it
would no longer buy eggs from companies
that permit the controversial practice of
withholding food and water from hens to
speed up egg production.

Now the company’s headfirst plunge into
slaughter policing is revolutionizing the way
slaughterhouses do business, according to a
wide range of industry experts and observers.

“In this business, you have a pre-McDon-
ald’s era and a post-McDonald’s era,” said
Grandin, who has studied animal-handling
practices for more than 20 years. ‘““The dif-
ference is measured in light-years.”

Others also have contributed to the im-
provement, including the American Meat In-
stitute, which is drawing ever-larger crowds
to its annual ‘“‘humane-handling” seminars,
such as the one in Kansas City. The AMI,
working with Grandin, issued industry-wide
guidelines in 1997 that spell out proper treat-
ment of cows and pigs, from a calm and or-
derly delivery to the stockyards to a quick
and painless end on the killing floor.

But the driving force for change is McDon-
ald’s, which decided in 1998 to conduct an-
nual inspections at every plant that puts the
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beef into Big Macs. The chain’s auditors ob-
serve how animals are treated at each stage
of the process, keeping track of even minor
problems such as excessive squealing or the
overuse of cattle prods.

The members of McDonald’s audit team
say their job is made easier by scientific evi-
dence that shows tangible economic benefits
when animals are treated well. Meat from
abused or frightened animals is often discol-
ored and soft, and it spoils more quickly due
to hormonal secretions in the final moments
of life, industry experts say.

‘“Humane handling results in better fin-
ished products,” AMI President J. Patrick
Boyle said. ‘It also creates a safer work-
place, because there’s a potential for worker
injuries when animals are mishandled.”

Not everyone is convinced that slaughter
practices have improved as much as McDon-
ald’s surveys suggest. Gail Eisnitz, investi-
gator for the Humane Farming Association,
notes that until the past few months, all
McDonald’s inspections were announced in
advance.

““The industry’s self-inspections are mean-
ingless,” Eisnitz said. ‘“‘They’re designed to
lull Americans into a false sense of security
about what goes on inside slaughterhouses.”’

But Jeff Rau, an animal scientist who at-
tended the Kansas City seminar on behalf of
the Humane Society of the United States,
saw the increased attention to animal wel-
fare as a hopeful step.

“The industry has recognized it has some
work to do,” Rau said. ‘“The next step is to
convince consumers to be aware of what is
happening to their food before it gets to the
table. People should understand that their
food dollars can carry some weight in per-
suading companies to improve.”’

EULOGY OF THE DoG
(By George G. Vest)

WARRENSBURG, MO, Sept. 23, 1870.—Gentle-
men of the jury. The best friend a man has in
the world may turn against him and become
his enemy. His son or daughter whom he has
reared with loving care may prove ungrate-
ful. Those who are nearest and dearest to us,
those whom we trust with our happiness and
our good name, may become traitors to their
faith. The money that a man has he may
lose. It flies away from him perhaps when he
needs it most. A man’s reputation may be
sacrificed in a moment of ill-considered ac-
tion. The people who are prone to fall on
their knees to do us honor when success is
with us may be the first to throw the stone
of malice when failure settles its cloud upon
our heads. The one absolutely unselfish
friend that a man can have in this selfish
world, the one that never deserts him, the
one that never proves ungrateful or treach-
erous, is the dog.

Gentlemen of the jury, a man’s dog stands
by him in prosperity and in poverty, in
health and in sickness. He will sleep on the
cold ground when the wintry winds blow and
the snow drives fiercely, if only he can be
near his master’s side. He will kiss the hand
that has no food to offer, he will lick the
wounds and sores that come in encounter
with the roughness of the world. He guards
the sleep of his pauper master as if he were
a prince.

When all other friends desert, he remains.
When riches take wings and reputation falls
to pieces, he is as constant in his love as the
sun in its journey through the heavens. If
fortune drives the master forth an outcast
into the world, friendless sand homeless, the
faithful dog asks no higher privilege than
that of accompanying him, to guard him
against danger, to fight against his enemies.
And when the last scene of all comes, and
death takes his master in its embrace and
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his body is laid in the cold ground, no matter
if all other friends pursue their way, there by
his graveside will the noble dog be found, his
head between his paws and his eyes sad but
open, in alert watchfulness, faithful and
true, even unto death.

Mr. BYRD. Mr. President, after Sen-
ator STEVENS presents his statement, if
he has no objection, I will present the
managers’ amendment. And at that
time I will also ask unanimous consent
that if that managers’ amendment may
be agreed to, that a second managers’
amendment may be in order if nec-
essary.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, I join
the chairman of the Appropriations
Committee in presenting this bill, S.
1077, to the Senate today. It provides
necessary supplemental funds for the
remainder of fiscal year 2001.

Let me start off by thanking Senator
BYRD for his kind comments. It is a
pleasure, once more, to present a sup-
plemental bill to the Senate together
with my great friend from West Vir-
ginia. He is chairman now. I was chair-
man last year. I can tell the Senate, it
makes no difference as far as we are
concerned. We work together. We may
have slight disagreements from time to
time, but we work those out before
coming to this Chamber. I commend
him for the way he is now proceeding—
as rapidly as possible—to catch up on
the schedule of the appropriations bills
so we may do our best to complete
them all by the end of this fiscal year.

As stated by Senator BYRD, this bill,
as reported by our committee, con-
forms to the budget resources available
for this year in both budget authority
and outlays. The bill also matches the
total request submitted by President
Bush of $6.5 billion.

The bill does not present any emer-
gency appropriations. All spending is
within the budget caps set by Congress
and within the President’s request.

I commend the chairman for report-
ing this bill out of the committee just
1 day after the House passed the com-
panion measure, H.R. 2216. Our com-
mittee had only 2 weeks to consider
the President’s request and House ad-
justments, and sent this bill forward
with a unanimous vote in the com-
mittee. That is a great compliment to
Senator BYRD as the chairman of the
committee.

I am pleased to join him in recom-
mending the bill to the Senate. I urge
all Members to support the bill and to
adhere to the tight spending limits
that have been adhered to by the com-
mittee itself. Nearly 90 percent of the
funding provided in this bill meets the
ongoing needs of the Department of De-
fense.

I join also in commending the senior
Senator from Hawaii, Mr. INOUYE, the
chairman of the Defense Sub-
committee, for his determination to
meet the readiness, quality of life, and
health care needs of the men and
women who serve in our Nation’s
Armed Forces.
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In addition to the amounts requested
by the President, funds are provided in
the bill for the direct care system for
military medicine. Additional funds
are also proposed for Army real prop-
erty maintenance and spare parts advo-
cated by General Shinseki, the Army
Chief of Staff. Funds are also provided
for Navy ship depot maintenance and
engagement initiatives for the com-
mander in chief of the U.S. Pacific
Command.

Based on extensive hearings by the
Defense Subcommittee and numerous
discussions with the Secretary of De-
fense, these amounts are adequate to
meet the military’s needs through the
end of this fiscal year.

This bill is no substitute for the sig-
nificant increase in defense funds that
have been sought by the President in
his budget amendment. He has sought
an additional $18.4 billion over the
original request for fiscal year 2002. We
are looking here only at amounts need-
ed through September 30 of this year,
2001. Just 83 days from now, we will see
the end of this fiscal year.

Amendments may be offered that
would provide additional funds for this
year—for 2001. I urge my colleagues to
withhold such amendments. We have
adequately discussed the needs with
the Department, and we believe there
are no additional funds that could be
spent within this fiscal year of 2001.

We will have an opportunity to assess
the needs of the Department through
the Defense authorization and appro-
priations bills for 2002, the fiscal year
that we will address starting on Octo-
ber 1 of this year. We cannot address
all those needs here. We do not need to
deal with the 2002 requests in a 2001
supplemental appropriations bill.

I join my colleagues in their belief
that we need additional resources for
our national defense. I shall do my best
to support the request of the President,
and all other funding that we might be
able to achieve, to really deal with the
Department of Defense needs.

The underfunding of the past cannot
be corrected in one supplemental bill.
The new Secretary and the President of
the United States have asked for our
patience while they set new priorities
and determine the most vital needs for
our Armed Forces. We have had signifi-
cant changes in our military strategy,
and we should accord the President of
the United States and the Secretary of
Defense the courtesy they have re-
quested and wait for their report.

We need to move this bill out of the
Senate today. I join Senator BYRD in
committing to hold this bill to the
level set by the committee and by the
President for this fiscal year.

We need to get the military the
money they need by getting this bill to
conference and out of conference this
week so that they will have these funds
available for the remainder of this
year. I also commit to working with
my colleagues to secure the funding
later this month, and in September, for
fiscal year 2002 and future years.
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In addition to the military require-
ments, there are several pressing dis-
aster relief challenges that face our
National Government. Through several
conversations with the Director of the
Federal Emergency Management Agen-
cy, Joe Allbaugh, I am anxious about
the level of FEMA disaster relief fund-
ing available for the rest of this cal-
endar year.

So far, no further supplemental re-
quest has been received from the Office
of Management and Budget for this fis-
cal year. It is my hope that additional
information will be available to the
conferees on this bill later this week.

Challenges from tropical storm Alli-
son, ice storms in the Southeast, and
other disasters continue to stress our
response capability. Especially dam-
aging was the loss to the medical re-
search programs in Houston, TX, dur-
ing the storm Allison.

The Senator from Texas, a member of
our committee, has worked tirelessly
to find means to address that crisis,
and I look forward to working with her
on that effort to the maximum extent
possible.

With no budget constraints, I could
support additional funding for the De-
partment of Defense, for FEMA, for
LIHEAP, and several other priorities
sought by many of our colleagues.

We were asked by the President to
limit funding in this bill to such
amounts as could be spent during the
remainder of this fiscal year. That is a
reasonable request. We were also asked
to live within the moneys available
under the funding caps set by the Con-
gress. We have already voted on that
this year, and we feel constrained by
those limits.

We were asked to break the cycle of
“emergency’’ appropriations as simply
a tool to get around budget limits. We
do not support those actions, and the
executive branch in the past has re-
quired emergency appropriations each
year. We hope we will not have to pur-
sue that policy in the future.

This bill meets the demands of the
Congress and the President of the
United States for budget constraints.

We hope we can go to conference this
week with the House. If the Senate
passes this bill, as we hope, early to-
morrow morning, that will take place.

I implore all Senators to work with
us today to complete this bill so the
funds can get to the Armed Forces by
the end of this week.

We have been in sort of a vicious
cycle in recent years whereby the
Chairman of the Joint Chiefs and the
Chiefs themselves have had to deter-
mine how much they could spend in the
early parts of the fiscal year because of
constraints placed on them due to the
deviation of funds for peacekeeping and
other activities. That has led every
year to a supplemental. This is one of
those supplementals for funds nec-
essary to carry out the basic needs of
our military during the summertime.
The steaming hours of our Navy, the
flying hours of our Air Force and our
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Marines and Navy, the ground exer-
cises by our Army, and the activities
that take place throughout the world
by our men and women in the armed
services demand additional money.

This is the bill to fund those for the
remainder of July and August and Sep-
tember. Those activities will depend
upon the passage of this bill.

The sooner we can pass this bill, the
better off we will be in terms of the
training and the activities of our men
and women in the armed services to as-
sure their capabilities to defend this
country.

I urgently support this bill. I ur-
gently urge the Senate to pass it as
soon as possible.

I request the cooperation of every
Member of the Senate in trying to help
us accomplish that objective no later
than tomorrow morning.

Mr. CONRAD. Mr. President, I am
pleased to rise today in support of S.
1077, the Supplemental Appropriations
Act for Fiscal Year 2001.

The Senate bill provides $8.477 billion
in new discretionary budget authority,
offset by the rescission of $1.933 billion
of budget authority provided in pre-
vious years, for a net increase of $6.544
billion. As a result of this additional
budget authority, outlays will increase
by $1.291 billion in 2001. The Senate bill
meets its revised section 302(a) and
302(b) allocations for budget authority
and is well under—by more than $1 bil-
lion—those allocations for outlays.

I commend Chairman BYRD and Sen-
ator STEVENS for their bipartisan effort
under unusual circumstances in bring-
ing this important measure to the floor
within its allocation and without re-
sorting to unnecessary emergency des-
ignations. This bill provides important
resources to our uniformed personnel,
including funding statutory increases
in pay and health care. In addition, it
provides assistance to low-income fam-
ilies for heating and education.

I urge adoption of the bill.

I ask for unanimous consent that a
table displaying the Budget Committee
scoring of this bill printed in the
RECORD.

There being no objection, the table
was ordered to be printed in the
RECORD, as follows:

S. 1077, SUPPLEMENTAL APPROPRIATIONS ACT, 2001

[Spending comparsions—Senate-reported bill (in millions of dollars)]

Discre- Manda-

tionary tory Total

Senate-reported bill:
Budget Authority .
Outlays

Amounts availabl
302(a) allocation:
Budget Authority .

6,544 936
1,291 936

7,480
2,227

6,545 936
2,487 936

6,545 936
1,341 936

6,543 936
1,232 936

7,481
3,423

7,481
2,277

7,479
2,168

Outlays
House-passed bill:
Budget Authority .
Outlays .........
President’s request:
Budget Authority .
Outlays

SENATE-REPORTED BILL COMPARED
T0

Amounts available within Senate
302(a) allocation:
Budget Authority (1) (1)
Outlays (1,196) (1,196)

House-passed bill
Budget Authority ............cccooovrrvvvvrene. (1) 0 (1)

oo
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S. 1077, SUPPLEMENTAL APPROPRIATIONS ACT, 2001—
Continued
[Spending comparsions—Senate-reported bill (in millions of dollars)]

Discre- Manda-
tionary tory

OUEIAYS oo (50) 0 (50)

President’s request:
Budget Authority 1 0 1
59 0 59

Outlays

Notes: Details may not add to totals due to rounding. Prepared by SBC
Majority Staff, June 26, 2001.

Mr. CONRAD. I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
COCHRAN). Without objection, it is so
ordered.

Total

AMENDMENT NO. 861

Mr. BYRD. Mr. President, I shall
send to the desk a managers’ amend-
ment supported by Senator STEVENS
and myself. It consists of a package of
amendments. These amendments have
been cleared on both sides, and I know
of no controversy concerning them.

The first is an amendment by Sen-
ators HUTCHISON and INHOFE for storm
damage repair at military facilities in
Texas and Oklahoma.

The next amendment is offered by
Senators TORRICELLI and CORZINE to
convey surplus firefighting equipment
in New Jersey.

The next is an amendment by myself
to make technical corrections in the
energy and water chapter in title 1.

Next is an amendment for storm
damage repair at military facilities in
Texas and Oklahoma offered by Sen-
ators HUTCHISON and INHOFE.

Next is an amendment by Senator
STEVENS to increase the authorization
for the Bassett Army Hospital.

Next is an amendment to provide $3
million for the U.S. Department of Ag-
riculture for humane treatment of ani-
mals. That is my amendment. It is
fully offset by a later amendment.

Next is an amendment offered by
Senators GRASSLEY, ROBERTS, and STE-
VENS to expedite rulemaking for crop
insurance.

Next is an amendment by Senators
FEINSTEIN and BOXER and SMITH of Or-
egon and WYDEN to provide $20 million
for the Klamath Basin. Funding is off-
set in a later amendment.

This will be followed by an amend-
ment by myself in the agriculture
chapter to provide an offset for the $3
million for humane treatment of ani-
mals.

Next is an amendment to increase a
rescission in the committee bill for the
oil and gas guarantee program by $4.8
million.

Next is an amendment to strike sec-
tion 2101 of the committee bill dealing
with the Oceans Commission.

Next is an amendment to clarify the
use of D.C. local funds to prevent the
demolition by neglect of historic prop-
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erties, followed by an amendment to
redirect the expenditure of $250,000
within the Western Area Power Admin-
istration, followed by an amendment
by Senator BURNS to provide a transfer
of $3 million for the Bureau of Land
Management energy permitting activi-
ties.

Next is an amendment by Senator
HARKIN to clarify the timing of the dis-
located worker rescission in the com-
mittee bill.

This will be followed by a technical
change to a heading in the bill.

Next is an amendment offered by
Senator DOMENICI to make a technical
date correction in the Perkins Voca-
tional Education Act.

Next is an amendment by myself and
Senator STEVENS to authorize the ex-
penditure of $20 million previously ap-
propriated, subject to authorization, to
the Corporation for Public Broad-
casting for digital conversion by local
stations.

Next is an amendment to allow the
Architect of the Capitol to make pay-
ments to Treasury for water and sewer
services provided by the District of Co-
lumbia.

These will be followed by amend-
ments by Senators MURRAY and STE-
VENS to, one, appropriate $16,800,000 to
repair damage caused in Seattle by the
Nisqually earthquake; two, appropriate
$2 million for a joint U.S.-Canada com-
mission dealing with connection of the
Alaska Railroad to the North Amer-
ican system; and, three, make certain
technical corrections. The funding is
offset by rescissions.

Next is an amendment by Senator
INOUYE to transfer $1 million from the
Morris K. Udall Foundation to the Na-
tive Nations Institute.

And finally an amendment to name a
building in the State of Virginia for a
late House colleague, Norm Sisisky, on
behalf of Senator WARNER.

I ask unanimous consent that the
amendments be considered en bloc and
that the reading of the amendments be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the managers’
amendment be agreed to and that it be
considered as original text for the pur-
pose of further amendment.

Mr. STEVENS. Reserving the right
to object, Mr. President, it is my un-
derstanding that the chairman of the
committee will offer another unani-
mous consent request for a second
managers’ amendment.

Mr. BYRD. Yes. I make that request
in conjunction with the request pend-
ing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. STEVENS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.
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The PRESIDING OFFICER. The
clerk will report the amendment by
number for the information of the Sen-
ate.

The bill clerk read as follows:

The Senator from West Virginia [Mr.
BYRD], for himself and Mr. STEVENS, pro-
poses an amendment numbered 861.

The PRESIDING OFFICER. The
amendment has been agreed to.

The amendment (No. 861) was agreed
to:

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.”’)

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. The Senator’s unani-
mous consent request included the re-
quest for a second managers’ amend-
ment; am I correct?

The PRESIDING OFFICER. That re-
quest has been granted.

Mr. STEVENS. I thank the Chair.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, this would
be a very good time for all of our col-
leagues to offer their amendments if
they have amendments. Senator STE-
VENS and I are prepared to listen to
Senators propose their amendments,
and we are prepared to respond to their
proposals. Much time could be saved if
Senators will come to the floor and
offer those amendments at the very
earliest. Of course, if Senators don’t
have amendments, that will suit the
two of us just as well.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, seeing no
other Senator who seeks recognition at
this time, I shall speak on another
matter notwithstanding the fact that
the Pastore rule has not run its course.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
CRUELTY TO ANIMALS

Mr. BYRD. Mr. President, a few
months ago, a lady by the name of
Sara McBurnett accidentally tapped a
sports utility vehicle from behind on a
busy highway in California. The angry
owner of the bumped vehicle, Mr. An-
drew Burnett, stormed back to Ms.
McBurnett’s car and began yelling at
her; and then reached through her open
car window with both hands, grabbed
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her little white dog and hurled it onto
the busy roadway. The lady sat help-
lessly watching in horror as her fright-
ened little pet ran for its life, dodging
speeding traffic to no avail. The traffic
was too heavy and the traffic was too
swift.

Imagine her utter horror. Recently,
Mr. Burnett was found guilty of animal
cruelty by a jury in a California court,
so my faith in the wisdom of juries was
restored. Ever since I first heard about
this monstrous, brutal, barbaric act, I
have wondered what would drive any
sane person to do such a thing. There
are some people who have blamed this
senseless and brutal incident on road
rage. But it was not just road rage, it
was bestial cruelty. It was and is an
outrage. It was an act of sheer deprav-
ity to seize a fluffy, furry, innocent lit-
tle dog, and toss it onto a roadway, and
most certainly to be crushed under
tons of onrushing steel, iron, glass, and
rubber, while its terrified owner, and
perhaps other people in other vehicles,
watched.

There is no minimizing such cruelty
and resorting to the lame excuse that,
“after all, it was just a dog.”

The dog owner, Ms. McBurnett, puts
the incident in perspective. Here is
what she said: It wasn’t just a dog to
me. For me, it was my child. A major-
ity of pet owners do believe their pets
to be family members. That is the way
I look at my little dog, my little dog
Billy—Billy Byrd. I look at him as a
family member. When he passes away,
I will shed tears. I know that. He is a
little white Maltese Terrier. As a pet
owner and dog lover, I know exactly
what that lady means, and so did mil-
lions of other dog lovers who could
never even fathom such an act.

For my wife and me, Billy Byrd is a
key part of our lives at the Byrd House
in McLean. He brings us great joy and
wonderful companionship. As I said on
this floor just a few months ago, if I
ever saw in this world anything that
was made by the Creator’s hand that is
more dedicated, more true, more faith-
ful, more trusting, more undeviant
than this little dog, I am at a loss to
state what it is. Such are the feelings
of many dog owners.

Dogs have stolen our hearts and
made a place in our homes for thou-
sands of years. Dogs fill an emotional
need in man and they have endured as
our close companions. They serve as
guards and sentries and watchdogs;
they are hunting companions. Some,
like Lassie and Rin Tin Tin, have be-
come famous actors. But mostly, these
sociable little creatures are valued es-
pecially as loyal comforters to their
human masters. Petting a dog can
make our blood pressure drop. Try it.
Our heart rate slows down. Try it. Our
sense of anxiety diminishes, just goes
away. Researchers in Australia have
found that dog owners have a lower
risk of heart disease, lower blood pres-
sure, and lower cholesterol levels than
those people who do not own dogs. Re-
searchers in England have dem-
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onstrated that dog owners have far
fewer minor health complaints than
those people without a dog. Our dogs
are about the most devoted, steadfast
companions that the Creator could
have designed. They are said to be
man’s best friend and, indeed, who can
dispute it?

The affection that a dog provides is
not only unlimited, it is unqualified,
unconditional. A faithful dog does not
judge its owner, it does not criticize
him or her, it simply accepts him or
her; it accepts us as we are, for who we
are, no matter how we dress, no matter
how much money we have or don’t
have, and no matter what our social
standing might be or might not be. No
matter what happens, one’s dog is still
one’s friend.

A long, frustrating day at work melts
into insignificance—gone—with the
healing salve of warm, excited greet-
ings from one’s ever faithful, eternally
loyal dog.

President Truman was supposed to
have remarked: If you want a friend in
Washington, buy a dog. I often think
about Mr. Truman’s words. No wonder
s0 many political leaders have chosen
the dog as a faithful companion and ca-
nine confidante. Former Senate Repub-
lican leader, Robert Dole, was con-
stantly bringing his dog, ‘‘Leader”—
every day—to work with him. Presi-
dent Bush has ‘‘Barney’ and ‘‘Spot.”
President Truman had an Irish setter
named ‘‘Mike.” President Ford had a
golden retriever named ‘‘Lucky.” The
first President Bush had Millie.

Of course, there was President
Franklin Roosevelt and his dog,
“Fala.” They had such a close relation-
ship that his political opponents once
attempted to attack him by attacking
his dog. Eleanor Roosevelt recalled
that for months after the death of her
husband, every time someone ap-
proached the door of her house, Fala
would run to it in excitement, hoping
that it was President Roosevelt coming
home.

The only time I remember President
Nixon becoming emotional, except
when he was resigning the Presidency,
perhaps more so in the first instance,
was in reference to his dog ‘‘Checkers.”

At the turn of the century, George G.
Vest delivered a deeply touching sum-
mation before the jury in the trial in-
volving the killing of a dog, Old Drum.
This occurred, I think, in 1869. There
were two Dbrothers-in-law, both of
whom had fought in the Union Army.
They lived in Johnson County, MO.
One was named Leonidas Hornsby. The
other was named Charles Burden.

Burden owned a dog, and he was
named ‘‘Old Drum.” He was a great
hunting dog. Any time that dog barked
one could know for sure that it was on
the scent of a raccoon or other animal.

Leonidas Hornsby was a farmer who
raised livestock and some of his calves
and lambs were being Kkilled by ani-
mals. He, therefore, swore to shoot any
animal, any dog that appeared on his
property.
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One day there appeared on his prop-
erty a hound. Someone said: ‘“There’s a
dog out there in the yard.” Hornsby
said: ““Shoot him.”

The dog was Kkilled. Charles Burden,
the owner of the dog, was not the kind
of man to take something like this
lightly. He went to court. He won his
case and was awarded $25. Hornsby ap-
pealed, and, if I recall, on the appeal
there was a reversal, whereupon the
owner of the dog decided to employ the
best lawyer that he could find in the
area.

He employed a lawyer by the name of
George Graham Vest. This lawyer gave
a summation to the jury. Here is what
he said:

The best friend that a man has in this
world may turn against him and become his
enemy. His son or daughter whom he has
reared with loving care may prove ungrate-
ful. Those who are nearest and dearest to us,
those whom we trust with our happiness and
our good name may become traitors to their
faith. The money that a man has, he may
lose. It flies away from him perhaps when he
needs it most. A man may sacrifice his rep-
utation in a moment of ill-considered action.

The people who are prone to fall on their
knees and do us honor when success is with
us may be the first to throw the stone of
malice when failure settles its cloud upon
our heads. The one absolutely unselfish
friend that a man can have in this selfish
world, the one that never deserts him, the
one that never proves ungrateful or treach-
erous, is the dog.

Gentlemen of the jury, a man’s dog stands
by him in prosperity and in poverty, in
health and in sickness. He will sleep on the
cold ground when the wintry winds blow, and
the snow drives fiercely, if only he can be
near his master’s side. He will kiss the hand
that has no food to offer, he will lick the
wounds and sores that come in encounter
with the roughness of the world. He guards
the sleep of his pauper master as if he were
a prince.

When all other friends desert, he remains.
When riches take wings and reputation falls
to pieces, he is as constant in his love as the
Sun in its journey through the heavens.

If fortune drives the master forth and out-
cast into the world, friendless and homeless,
the faithful dog asks no higher privilege
than that of accompanying him, to guard
him against danger, to fight against his en-
emies.

And when the last scene of all comes,
death takes the master in its embrace and
his body is laid in the cold ground, no matter
if all other friends desert him and pursue
their way, there by his graveside will the
noble dog be found, his head between his
paws and his eyes sad but open in alert
watchfulness, faithful and true, even unto
death.

Well, of course, George Vest won the
case. It was 1869 or 1870. In 1879 he ran
for the U.S. Senate and was elected and
served in the Senate for 24 years. The
citizens in Warrensburg, MO, decided
to build a statue to Old Drum, and that
statue stands today in the courtyard at
Warrensburg. Harry Truman contrib-
uted $250 to the building of the statue.
I generally ask new Senators from Mis-
souri have they heard about Old Drum.
I asked that of KIT BOND one day and
he remembered, so upon his first occa-
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sion to visit Warrensburg, MO, after
that, he brought me a picture of the
statue of Old Drum.

So, just a little pat, a little treat, a
little attention for the dog is all that a
pet asks. How many members of the
human species can love so completely?
How does man return that kind of af-
fection?

I remember a recent news program
that told of a man who was going
around Kkilling dogs and selling the
meat from them. A couple of years ago,
NBC News reported that American
companies were importing and selling
toys made in China that were deco-
rated with the fur from dogs that were
raised and then slaughtered just for
that purpose.

And now we have this monster—I do
not hesitate to overrate him—who, be-
cause of cruelty and rage, decided that
he had the right to grab a harmless lit-
tle dog and hurl it to its certain death.
It makes one ponder the question,
doesn’t it, Which was the animal? Bur-
nett, or Leo, the little dog? Of course
we know the answer.

The point is this: We have a responsi-
bility to roundly condemn such abject
cruelty. Apathy regarding incidents
such as this will only lead to more de-
viant behavior. And respect for life, all
life, and for humane treatment of all
creatures is something that must never
be lost.

The Scriptures say in the Book of
Proverbs, ‘“A righteous man regardeth
the life of his beast, but the tender
mercies of the wicked are cruel.”

Mr. President, I am concerned that
cruelty toward our faithful friend, the
dog, may be reflective of an overall
trend toward animal cruelty. Recent
news accounts have been saturated
with accounts of such brutal behavior.
A year or two ago, it was revealed that
macabre videos showing small animals,
including hamsters, kittens, and mon-
keys, being crushed to death were sell-
ing for as much as $300 each. And just
a few day ago, there were local news
accounts of incidents in Maryland in-
volving decapitated geese being left on
the doorsteps of several homes in a
Montgomery County community.

Our inhumane treatment of livestock
is becoming widespread and more and
more barbaric. Six-hundred-pound
hogs—they were pigs at one time—
raised in 2-foot-wide metal cages called
gestation crates, in which the poor
beasts are unable to turn around or lie
down in natural positions, and this way
they live for months at a time.

On profit-driven factory farms, veal
calves are confined to dark wooden
crates so small that they are prevented
from lying down or scratching them-
selves. These creatures feel; they know
pain. They suffer pain just as we hu-
mans suffer pain. Egg-laying hens are
confined to battery cages. Unable to
spread their wings, they are reduced to
nothing more than an egg-laying ma-
chine.
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Last April, the Washington Post de-
tailed the inhumane treatment of live-
stock in our Nation’s slaughterhouses.
A 23-year-old Federal law requires that
cattle and hogs to be slaughtered must
first be stunned, thereby rendered in-
sensitive to pain, but mounting evi-
dence indicates that this is not always
being done, that these animals are
sometimes cut, skinned, and scalded
while still able to feel pain.

A Texas beef company, with 22 cita-
tions for cruelty to animals, was found
chopping the hooves off live cattle. In
another Texas plant with about two
dozen violations, Federal officials
found nine live cattle dangling from an
overhead chain. Secret videos from an
Iowa pork plant show hogs squealing
and kicking as they are being lowered
into the boiling water that will soften
their hides, soften the bristles on the
hogs and make them easier to skin.

I used to kill hogs. I used to help
lower them into the barrels of scalding
water, so that the bristles could be re-
moved easily. But those hogs were dead
when we lowered them into the barrels.

The law clearly requires that these
poor creatures be stunned and rendered
insensitive to pain before this process
begins. Federal law is being ignored.
Animal cruelty abounds. It is sick-
ening. It is infuriating. Barbaric treat-
ment of helpless, defenseless creatures
must not be tolerated even if these ani-
mals are being raised for food—and
even more so, more so. Such insen-
sitivity is insidious and can spread and
is dangerous. Life must be respected
and dealt with humanely in a civilized
society.

So for this reason I have added lan-
guage in the supplemental appropria-
tions bill that directs the Secretary of
Agriculture to report on cases of inhu-
mane animal treatment in regard to
livestock production, and to document
the response of USDA regulatory agen-
cies.

The U.S. Department of Agriculture
agencies have the authority and the ca-
pability to take action to reduce the
disgusting cruelty about which I have
spoken.

Oh, these are animals, yes. But they,
too, feel pain. These agencies can do a
better job, and with this provision they
will know that the U.S. Congress ex-
pects them to do better in their inspec-
tions, to do better in their enforcement
of the law, and in their research for
new, humane technologies. Addition-
ally, those who perpetuate such bar-
baric practices will be put on notice
that they are being watched.

I realize that this provision will not
stop all the animal life in the United
States from being mistreated. It will
not even stop all beef, cattle, hogs and
other livestock from being tortured.
But it can serve as an important step
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toward alleviating cruelty and unnec-
essary suffering by these creatures.

Let me read from the Book of Gen-
esis. First chapter, versus 24-26 reads:

And God said—

Who said? God said.

And God said, Let the Earth bring forth
the living creature after his kind, cattle, and
creeping thing, and beast of the Earth after
his kind: and it was so.

And God made—

Who made?

And God made the beasts of the earth after
his kind, and cattle after their kind, and
every thing that creepeth upon the earth
after his kind: and God saw that it was good.

And God said—

Who said? God said. Who said?

And God said, Let us make man in our
image, after our likeness: and let them have
dominion over the fish of the sea, and over
the fowl of the air, and over the cattle, and
over all the earth, and over every creeping
thing that creepeth upon the Earth.

Thus, Mr. President, God gave man
dominion over the Earth. We are only
the stewards of this planet. We are
only the stewards of His planet. Let us
not fail in our Divine mission. Let us
strive to be good stewards and not de-
file God’s creatures or ourselves by tol-
erating unnecessary, abhorrent, and re-
pulsive cruelty.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

———

SUPPLEMENTAL APPROPRIATIONS
ACT, 2001—Continued

Mr. BYRD. Mr. President, I ask unan-
imous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, I wish to
request—I understand my colleague,
Senator STEVENS, has already done this
with respect to his cloakroom—that
our cloakrooms send out a call to var-
ious Senators and staffs who are in
town to let Senator STEVENS and me
and the floor staffs know by 3 p.m.
today if they have amendments which
they expect to offer. If Senators expect
to offer amendments and have not al-
ready informed Senator STEVENS and
myself and our floor staffs, they should
do so by 3 p.m. today.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

AMENDMENT NO. 862

Mr. REID. Mr. President, on behalf of
Senator SCHUMER and others, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The senior assistant bill clerk read as
follows:

The Senator from Nevada [Mr. REID], for
Mr. SCHUMER, Mr. REED, Mr. REID, Mr. DoDD,
Mr. LIEBERMAN, and Mr. CORZINE, proposes
an amendment numbered 862.
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Mr. REID. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To rescind $33,900,000 for the print-

ing and postage costs of the notices to be

sent by the Internal Revenue Service be-
fore and after the tax rebate, such amount
to remain available for debt reduction)

On page 44, line 20, strike ‘‘$66,200,000"’ and
insert ““$32,300,000°".

Mr. REID. Mr. President, this amend-
ment has been sent to the desk on be-
half of Senators SCHUMER, REED, DODD,
LIEBERMAN, and CORZINE that would re-
scind $33.9 million in unnecessary
spending from the supplemental appro-
priations bill.

This money would finance an unnec-
essary and inappropriate notice to tax-
payers on the rebate they will receive
as part of the Economic Growth and
Tax Relief Reconciliation Act of 2001.

This amendment is offered to help
uphold the standards of profes-
sionalism and integrity that the Inter-
nal Revenue Service has historically
tried to maintain.

These standards are threatened by
this partisan notification.

The letter reads:

We are pleased to inform you that the
United States Congress passed and President
George W. Bush signed into law the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001, which provides long-term relief
for all Americans who pay income taxes. The
new tax law provides immediate tax relief in
2001 and long-term tax relief for the years to
come.

In 1975, a similar rebate was made
available to taxpayers and it was sim-
ply included in the refunds.

I look forward to working with my
colleague on this amendment, as does
Senator SCHUMER, as debate on the
supplemental appropriations proceeds.
I hope this amendment will be accept-
ed.

Mr. President, I ask unanimous con-
sent that the amendment be laid aside.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 863

Mr. REID. Mr. President, on behalf of
Senator FEINGOLD, I send an amend-
ment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The senior assistant bill clerk read as
follows:

The Senator from Nevada [Mr. REID] for
Mr. FEINGOLD, proposes an amendment num-
bered 863.

Mr. REID. Mr. President, I ask unan-
imous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To increase the amount provided

to combat HIV/AIDS, malaria, and tuber-

culosis, and to offset that increase by re-
scinding amounts appropriated to the Navy
for the V-22 Osprey aircraft program)

On page 28, beginning on line 9, strike
€‘$100,000,000" and all that follows through
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line 13, and insert the following: ‘‘$693,000,000,
to remain available until expended: Provided,
That this amount may be made available,
notwithstanding any other provision of law,
for a United States contribution to a global
trust fund to combat HIV/AIDS, malaria, and
tuberculosis: Provided, further, That the en-
tire amount made available under this head-
ing is designated by the Congress as an emer-
gency requirement pursuant to section
261(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985, as
amended: Provided, further, That the entire
amount under this heading shall be available
only to the extent that an official budget re-
quest for that specific dollar amount that in-
cludes the designation of the entire amount
of the request as an emergency requirement
as defined in the Balanced Budget and Emer-
gency Deficit Control Act of 1985, as amend-
ed, is transmitted by the President to the
Congress: Provided, further, That the total
amount of the rescission for ‘Aircraft Pro-
curement, Navy, 2001/2003’ under section 1204
is hereby increased by $594,000,000."".

Mr. REID. Mr. President, I ask unan-
imous consent that amendment be laid
aside.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
GRAHAM). Without objection, it is so
ordered.

RECESS SUBJECT TO THE CALL OF THE CHAIR

Mr. BYRD. Mr. President, I am going
to ask that the Senate recess awaiting
the call of the Chair. I will be avail-
able, and Senator STEVENS will be
available anytime a Senator comes to
the floor and wishes to offer an amend-
ment or to make a statement on any
matter. This will merely free the floor
staff for a moment to have lunch, if
necessary.

Mr. President, seeing no Senator
seeking recognition, I ask unanimous
consent that the Senate stand in recess
awaiting the call of the Chair.

There being no objection, the Senate,
at 3:24 p.m., recessed until 3:27 p.m. and
reassembled when called to order by
the Presiding Officer (Mr. GRAHAM).

The PRESIDING OFFICER. The Sen-
ator from Idaho is recognized.

AMENDMENT NO. 864

Mr. CRAIG. Mr. President, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Idaho [Mr. CrRAIG], for
Mr. ROBERTS, for himself, Mr. CLELAND, Mr.
CRAIG, Mr. MILLER, Mr. CRAPO, and Mr.
BROWNBACK, proposes an amendment num-
bered 864.

Mr. CRAIG. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
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(Purpose: To prohibit the use of funds for

reorganizing certain B-1 bomber forces)

At the appropriate place, insert the fol-
lowing:

SEC. . None of the funds available to the
Department of Defense for fiscal year 2001
may be obligated or expended for retiring or
dismantling, or for preparing to retire or dis-
mantle, any of the 93 B-1B Lancer bombers
in service as of June 1, 2001, or for transfer-
ring or reasigning any of those aircraft from
the unit, or the facility; to which assigned as
of that date.

Mr. CRAIG. Mr. President, recently
the Air Force revealed as part of its
programmed budget decision its plan to
cut the B-1B force structure by more
than one-third. This has a substantial
impact on a variety of Air Force bases
that currently have a B-1B mission,
and actually eliminates the B-1B en-
tirely from Mountain Home Air Force
Base in my State, from McConnell Air
Force Base in Kansas, and from Rob-
bins Air Force Base in Georgia.

Such a drawdown in the B-1B fleet
has the same national impact as would
BRAC. Clearly, decisions of this mag-
nitude should not be made without
consultation with Congress. There was
no opportunity for advice and consent
on the part of the Air Force or the Of-
fice of the Secretary of Defense.

Therefore, I offer this amendment on
behalf of myself and Senator ROBERTS
to preempt any precipitous action by
the Department of Defense that could
circumvent the right of Congress to re-
view such a significant change in our
Air Force defense structure.

This amendment will prevent any
2001 funds from being used for the prep-
aration of retiring, dismantling, or re-
assigning any portion of the B-1B fleet.
This would allow Congress the nec-
essary time to consider the signifi-
cance of the Air Force’s decision and
its impact with regard to the fiscal
year 2002 defense budget.

The B-1B satisfies a very specific
warfighting requirement as our fastest
long-range strategic bomber capable of
flying intercontinental missions with-
out refueling. With its flexible weapons
payloads and a high carrying capacity,
it is extremely effective against time-
sensitive and mobile targets.

While cutting the force structure is
advocated as a means of cost savings
and weapons upgrade, it comes at a sig-
nificant national security cost. Re-
moval of the B-1B from Mountain
Home Air Force Base calls into ques-
tion DOD’s support of the composite
wing which is the basis for the air ex-
peditionary wing concept and raises
other long-term strategic and mission
questions.

The composite wing is our Nation’s
‘911 call” in times of conflict that re-
quire rapid reaction and deployment
over long distances. Do we want to
eliminate our nation’s 911 call, particu-
larly in light of a future defense strat-
egy that requires the increase capabili-
ties that the B-1B offers as a long-
range, low-altitude, fast-penetration
bomber?

Mountain Home Air Force Base is
unique.
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At Mountain Home, we train our men
and women in uniform as they are ex-
pected to fight by bringing together
the composite wing and an adjacent
premier training range with significant
results that will ensure that we are the
next generation air power leader. We
have composite wing training twice a
month, premier night low-altitude
training, dissimilar air combat train-
ing, and the current composite wing
configuration fulfills the air expedi-
tionary wing requirement 100 percent.
Without the Bl1-B in the composite
wing, our target load capability is re-
duced by 60 percent.

Removal of the B1-B from the three
bases will actually increase costs while
reducing operational readiness: The Bl
missions for the National Guard at
McConnell and Robbins Air Force bases
have a 15 percent higher mission capa-
ble rate than active duty units at
Dyess Air Force Base in Texas and
Ellsworth Air Force Base in South Da-
kota, with 25 percent less cost per fly-
ing hour, due to decreased wear and
tear on the aircraft. Also, the National
Guard repairs B-1 engines for the whole
fleet at 60 percent of the depot cost. As
a result of the high costs associated
with traveling to others bases for
training, other B1-B wings from Dyess
Air Force Base and Ellsworth Air
Force Base take part only once a year
in composite wing training, whereas
the B1-B wing at Mountain Home Air
Force Base conducts this type of train-
ing twenty four times per year. The re-
sult is that aviators from Mountain
Home are rated higher in operational
inspections and training because of the
enhanced training opportunities which
they receive at reduced cost to the gov-
ernment.

The Department of Defense shouldn’t
make budget decisions which change
major national security objectives
without congressional review. Military
budget decision should be made for the
right reasons and not be based on play-
ing political favors, especially when it
impacts our operational capability and
readiness, and will cost the govern-
ment more money in the long run.
Therefore, I urge my colleagues to sup-
port this amendment which will pro-
vide Congress with time to review the
Air Force’s decision and its effects on
our national defense structure.

I have another amendment for pro-
posal that is to be drafted and that I
believe the ranking member will offer
before the 6 o’clock deadline. I will
speak briefly to that amendment. It
deals with grain and commodity sales
to Israel.

Israel, as we all know, began to re-
ceive cash transfer assistance in 1979
which replaced, in part, commodity im-
port program assistance. In lieu of as-
sistance specifically for commodity
purchases, Israel agreed to continue to
purchase United States grain, of which
it has purchased 1.6 million metric tons
every year since, or until this year,
2001, and ship half of it in privately
owned United States-flagged commer-

S7313

cial vessels. That, in essence, was the
agreement in 1979.

Despite a level of United States aid
in every year since 1984 that has been
higher than the 1979-1983 level, Israel
never increased its grain imports. That
was kind of the quid pro quo: As our
rates increased, support would go up,
and so would their purchases of com-
modities. Had proportionality been the
test, Israel would have reached the 2.45
million tons at least at one point. It
never has. However, Israel has consist-
ently cited proportionality in reference
to the 2001 Foreign Operations appro-
priation act in stating its intent to cut
purchases of approximately 1.2 million
metric tons in this fiscal year. This cut
is disproportionately greater than the
reduction of the U.S. aid from the 2000-
2001 fiscal period and is not consistent
with congressional intent.

My amendment, which will be pro-
posed later this afternoon, reshapes
this, ensuring that a side letter agree-
ment, with the terms of at least as fa-
vorable treatment as those in the year
2001, would be more consistent with
past congressional intent and previous
bilateral relations. Proportionality is
something that I don’t think can be or
should be effectively argued whereas
they did not respond when our aid in-
creases went up.

We will be bringing a letter to the
floor insisting that Israel stay con-
sistent with what was agreed to fol-
lowing 1979 as it related to turning, if
you will, commodity import programs
into cash transfer assistance. We think
we have honored our agreement with
Israel. The amendment simply requires
them to honor their agreement with
us.

I yield the floor.

Mr. HELMS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CONRAD. Mr. President, I ask
unanimous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

USE OF MEDICARE AND SOCIAL
SECURITY TRUST FUNDS

Mr. CONRAD. Mr. President, I en-
joyed reading the Washington Post this
morning and listening to the weekend
talk shows. I noticed I was the subject
of a number of the articles and a num-
ber of the shows. I must say, I didn’t
recognize the policy that was being as-
cribed to me. Somehow, people have
taken what I have proposed and twist-
ed it and distorted it in a way that is
almost unrecognizable. I think after
examination it is clear why they have
done that, but we will get into that in
a moment.

The first article I would refer to is
Robert Novak’s piece in this morning’s
Washington Post that was headlined,
“Kent Conrad’s Show Trial.”
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Mr. Novak asserted that a hearing
that I will be chairing later this week
to talk about the fiscal condition of
the country and where we are headed is
some Kind of a show trial. I want to as-
sure Mr. Novak and anyone else who is
listening, I have no interest in show
trials. I do have a very serious interest
in where we find ourselves after the fis-
cal policy that the President proposed
has been adopted in the Congress be-
cause I think it has created serious
problems.

Mr. Daniels, the head of the Office of
Management and Budget, was on one of
the talk shows this weekend and said I
was engaged in what he referred to as
“medieval economics.” I kind of like
better the way Mr. Novak referred to
me. He accused me of ‘“‘antique fiscal
conservatism.” ‘‘Antique fiscal con-
servatism,” that is the characteriza-
tion he applied to the policies I pro-
posed. Mr. Daniels called it ‘‘medieval
economics.”

What is it that I have talked about
that has aroused such ire? All I have
said is I don’t think we ought to be
using the trust funds of Medicare and
Social Security for other purposes.

That is what I have said. I think that
is the right policy. I don’t think we
should be using the trust funds of So-
cial Security and Medicare for other
purposes. After I made that statement,
and after I noted that the latest num-
bers that come from this administra-
tion suggest that in fact we will be
doing precisely that this year and next
year, Mr. Daniels responded by sug-
gesting that means Senator CONRAD fa-
vors a tax increase at a time of an eco-
nomic slowdown.

That is not my proposal. That is not
what I suggested. In fact, my record is
precisely the opposite of that. They
know that. They know that as the
ranking Democrat on the Budget Com-
mittee this year, I didn’t propose a tax
increase in the midst of an economic
slowdown. It is precisely the opposite
of that. I proposed a $60 billion tax re-
duction as part of the Democratic al-
ternative to the budget the President
proposed. In fact, I supported much
more tax relief as fiscal stimulus in
this year than the President had in his
plan.

So, please, let’s not be mischar-
acterizing my position and suggesting 1
was for a tax increase at a time of eco-
nomic slowdown. That is not the truth.
That isn’t my record. My record is ab-
solutely clear. Through all of the
records of the Budget Committee and
the debate on the floor, both during the
budget resolution and the tax bill, my
record is as clear as it can be. I favored
fiscal stimulus this year, more fiscal
stimulus than the President proposed—
not a tax increase, a tax cut.

We are going to have a debate, and
the debate is required because we have
a serious problem developing. Let’s
have it in honest terms. Let’s not
mischaracterize people’s positions. Mr.
Daniels, don’t mischaracterize my posi-
tion. You know full well I have not
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called for a tax increase in times of an
economic slowdown. You know full
well that my record was calling for a
tax cut—in fact, more of a tax cut in
this year of economic slowdown than
the President was calling for.

It is true that over the 10 years of the
budget resolution I called for a sub-
stantially smaller tax cut than the
President proposed because I was con-
cerned about exactly what happened.
Let’s turn to that because this is what
set off this discussion.

As we look at the year we are now in,
fiscal year 2001, if we start with the
total surplus of $275 billion and take
out the Social Security trust fund sur-
plus of $156 billion and the Medicare
trust fund of $28 billion, that leaves us
with $92 billion. The cost of the Presi-
dent’s tax cut which actually passed
the Congress wasn’t what he proposed.
It was substantially different than he
proposed because it was more front-end
loaded, $74 billion this year. And $33
billion of that is a transfer out of this
yvear into next year—a 2-week delay in
corporate tax receipts in order to make
2002 look better, because they Kknew
they were going to have a problem of
raiding the Medicare trust fund in 2002.

What did they do? They delayed cer-
tain corporate receipts by 2 weeks—$33
billion worth—and put them over into
2002. That added to the cost of the tax
bill.

There is only $40 billion of real stim-
ulus in this tax bill that is going to go
out into the hands of the American
people during this year. But the cost is
$74 billion because of this cynical de-
vice they use to delay corporate tax re-
ceipts to make 2002 look better.

As we go down and look at the cost of
other budget resolution policies for
this year—largely the bill that is on
the floor right now, the supplemental
appropriations bill for certain emer-
gencies—and we look at possible eco-
nomic revisions that their own admin-
istration has suggested will come—that
is, we are not going to receive the
amount of revenue anticipated—we
then see that we are into the Medicare
trust fund by $17 billion this year. That
is what it shows for this year.

We had distinguished economists tes-
tify before the Budget Committee.
Based on what they said, next year we
are going to not only be using the en-
tire Medicare trust fund surplus but we
are actually going to be using some of
the Social Security trust fund as well,
$24 billion next year; that is, if we take
into account a series of other policy
choices that are going to have to be
made.

That is the question I am raising. Mr.
Daniels wants to change that into a
discussion of having a tax increase this
year. I don’t know anyone who is advo-
cating a tax increase this year. I am
certainly not. I advocated a tax reduc-
tion. But we don’t have a forecast of
economic slowdown for the next 10
years. That is not the forecast of the
administration. They are forecasting
strong economic growth. That is their
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forecast. Yet with a forecast of strong
economic growth starting next year,
we see that we are into the Medicare
trust fund and the Social Security
trust fund next year. We have problems
with the two funds in 2003 and 2004, and
that is before a single appropriations
bill has passed.

This is not a question of the Congress
spending more money and putting us
back into the deficit ditch. That is not
this situation. We are in trouble just
based on the budget resolution that
was passed—the Republican budget res-
olution, I might add.

Their tax cut—the tax cut supported
by this President, and the reduction in
revenue that they themselves are pre-
dicting—we have trouble going into the
Medicare and Social Security trust
funds just on the basis of those factors:
The budget resolution that they en-
dorsed, the tax cut that they proposed
and the President signed, and the eco-
nomic slowdown that they are pre-
dicting.

We are into the trust funds already.
That is before the President’s request
for additional funding for defense. He
has already asked for $18 billion for
next year. That has a 10-year effect of
over $200 billion.

The question I am raising is, Where
should that money come from? We are
already into the trust fund before the
President’s defense request. Should
that come out of the trust funds of
Medicare and Social Security? Should
we raise taxes to fund it? Should we
cut other spending to fund it? Where
should the money come from? Or, does
the administration believe we should
just go further into the Social Security
and Medicare trust funds? I hope that
is not what they believe because I
think that would be a mistake.

Again, this is all within the context
of their forecast of a stronger economy,
of a growing economy. Is that cir-
cumstance the right policy to fund the
President’s additional spending re-
quests for defense and the right policy
to take it out of the Medicare trust
fund or the Social Security trust fund?
I don’t think so. I think that is a seri-
ous mistake. As I say, we are already
in trouble. We are already into the
trust funds before the President’s de-
fense request, before any new spending
for education.

Remember that the Senate just
passed, almost unanimously, a bill that
authorized more than $300 billion of
new spending for education. It is not in
the budget resolution. We can see that
if we fund just a part of that—if we
only fund $150 billion of it—that makes
the situation with the trust funds more
serious.

This is before any funding for natural
disasters. There is no funding for nat-
ural disasters in the budget. Yet we
know we spend $5 billion to $6 billion a
year on natural disasters. Should that
funding come out of the Medicare and
Social Security trust funds? That is ex-
actly where we are headed.
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The question is, Is that the right pol-
icy? That is before the tax extenders
are dealt with. Those are popular meas-
ures such as the research and develop-
ment tax credit and the wind and solar
energy credits. Some of them run out
this year. We are going to extend them.
Yet that is not in the budget.

Is it the right policy to take the
funds necessary to extend those tax
credits out of the Medicare and Social
Security trust funds? Because that is
what we are poised to do.

The alternative minimum tax—that
now affects some 2 million taxpayers,
but under the tax bill that has passed
it is going to affect 35 million tax-
payers—just to fix the part of the al-
ternative minimum tax that is caused
by the tax bill we just passed would
cost over $200 billion to fix. That is not
in the budget. Should that money come
out of the Medicare and Social Secu-
rity trust funds? Because that is what
we are poised to do.

I have said I do not think that is a
good policy. I do not think we should
pay for a defense buildup out of the
trust funds of Social Security and
Medicare. I do not think we should pay
for additional education funding out of
the trust funds. I do not think we
should pay for natural disasters or tax
extenders or the alternative minimum
tax fix out of the Medicare and Social
Security trust funds. Because we need
to run surpluses there to prepare for
the retirement of the baby boom gen-
eration. That is the money that is
being used to pay down the publicly
held debt.

I think, as I have said, at a time of
strong economic growth—which is
what is in the forecast—as a policy we
should not be using the Medicare and
Social Security trust funds to fund
other parts of governmental responsi-
bility. I think that is a profoundly
wrong policy. Any private-sector orga-
nization in America that tried to use
the retirement funds of their employ-
ees to fund the operations of the orga-
nization would be headed for a Federal
institution, but it would not be the
Congress of the United States; they
would be headed for a Federal prison
because that is fraud, to take money
that is intended for one purpose and to
use it for another.

We have stopped that practice. In the
last year we stopped raiding the trust
funds to use those moneys for other
purposes. We have stopped it. We have
used that money to pay down debt.
That is the right policy.

I hope very much we do not go back
to the bad old days of raiding every
trust fund in sight in order to make
the bottom line look as if it balances.
I suggest to my colleagues, using the
Medicare trust fund or the Social Secu-
rity trust fund for the other costs of
Government is not a responsible way to
operate. That is the point I have made.

I do not advocate a tax increase at a
time of economic slowdown. I want to
repeat, my proposal that I gave my col-
leagues was for a substantial tax cut
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this year, fiscal stimulus, $60 billion of
fiscal stimulus that I supported in this
yvear. But we are not talking about an
economic slowdown being projected by
this administration for the next 10
years. They are projecting a strong re-
turn to economic growth.

I just saw the Secretary of the Treas-
ury, the top spokesman on economic
policy for this administration, at a
meeting overseas saying they antici-
pate a return to strong economic
growth next year. That is their projec-
tion. That is their forecast.

What I am saying is, if we are in a pe-
riod of strong economic growth, it is
not right to raid the trust funds of
Medicare and Social Security for other
purposes. It is just wrong. It should not
be done. But that is exactly where we
are headed. The record is just as clear
as it can be. We are going to be into
the Medicare trust fund and even the
Social Security trust fund next year
just with the budget resolution that
has passed, just with the tax cut that
has passed, and just with the slowdown
in the economy that we already see.
That is where we are. That is before
any additional money for defense. That
is before any additional funding for
education. That is before any money
for natural disasters or tax extenders
or to fix the AMT problem. And that is
before additional economic revisions
we anticipate receiving in August from
the Congressional Budget Office.

When we factor in those matters,
what we see is a sea of red ink, what we
see is a very heavy invasion of both the
Medicare trust fund and the Social Se-
curity trust fund. That is where we are
headed.

The question I am posing to my col-
leagues, and to this administration, is,
Does that make any sense as a policy?
I do not think so. I do not think this is
where we want to go, especially given
the fact that we know in 11 years the
baby boomers start to retire and then
our fiscal circumstance changes dra-
matically.

We have to get ready for that eventu-
ality. The first thing to get ready is
not to raid the Medicare trust fund and
the Social Security trust fund at a
time of surpluses. That is just wrong.
They can call me an antique fiscal con-
servative. They can call me somebody
who is advocating medieval economics.
I do not think so. I do not think this is
antique fiscal conservatism. I think
this is good old-fashioned, Midwestern
common sense. You do not take the re-
tirement funds of your citizens to fund
the operation of Government. You do
not take the health care funds of your
people for other operations of Govern-
ment. There is not a private-sector
company in America that could do
that.

I think this is very clear, the cir-
cumstance we face. We are already in
trouble just with the budget resolution
that has passed, just with the tax cut
that has passed, and just with the eco-
nomic slowdown that is being fore-
casted in the next 2 years. The trouble
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only gets more severe, only gets deep-
er, when you factor in the President’s
request for a big increase in defense. I
think it is fair to ask the President,
and this administration, how do you
intend to pay for it? Do you intend to
use the money from the trust funds to
pay for this big buildup in defense? Do
you intend to use the Medicare and So-
cial Security trust funds to pay for
natural disasters? Do you intend to use
the Medicare and Social Security trust
funds to pay for the tax extenders? 1
think people deserve to know what
their recommendation is.

Mr. President, I will conclude as I
began by saying I am not for a tax in-
crease at a time of economic slowdown.
That does not make good economic
sense. The administration is not fore-
casting an economic slowdown next
year or for the years to follow. They
are forecasting strong economic
growth. Yet the policies they have laid
out and the plan they have put in place
lead to huge, dramatic raids on both
the Medicare and the Social Security
trust funds each and every year for the
next 9 years. I believe that is a mis-
take. I do not support that policy.

I support, certainly, fiscal stimulus
at a time of economic downturn. But
when we have forecasts of strong eco-
nomic growth, to build in a policy that
says the way we pay for the operations
of this Government is to take money
from the Medicare trust fund and the
Social Security trust fund—count me
out. I don’t care what name you call
me, I don’t want any part of it. I don’t
care if I am the only vote that says: I
am not, at a time of economic growth,
for using the trust funds of Medicare
and Social Security to fund the other
operations of Government. That is
wrong. I believe it is wrong in every
way. And I want no part of it. But that
is where we are headed.

Mr. DORGAN. I wonder if the Sen-
ator would yield for a question.

Mr. CONRAD. I am happy to yield.

Mr. DORGAN. Mr. President, I no-
ticed some press coverage today by
some folks who were raising some ques-
tions about my colleague’s numbers. I
wonder if the Senator would answer
this question. Is it not the case that
this question of tax cuts and fiscal pol-
icy was always based on surpluses we
do not yet have? Is it not the case that
this rosy scenario everybody talked
about—especially conservatives com-
ing to the floor of the Senate—was:
“This economy is going to grow for-
ever. Let’s anticipate surpluses year
after year after year. And let’s put in
place tax and spending decisions that
anticipate that’’?

My colleague, Senator CONRAD, and I
and others repeatedly said the conserv-
ative viewpoint would be a viewpoint
that says let’s be cautious. Yes, when
we have surpluses, let’s provide some
tax cuts. Let’s provide some invest-
ments we need. But let’s be a little bit
cautious in case those surpluses don’t
materialize.
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Yet here we are, just a couple of
months from those fiscal policy deci-
sions, and we are going to have a
midsession review by the Office of
Management and Budget which is what
I would like to ask the chairman of the
Budget Committee about. That
midsession review almost certainly
will tell us this economy is much softer
than anticipated and we will not have
the surpluses we expected. Things
might get better, but they might not.
And if they don’t, we might very well
head back into very significant deficit
problems.

I ask my colleague, when does the Of-
fice of Management and Budget give us
their midsession review? Is that sup-
posed to be in July?

Mr. CONRAD. Typically, we would
get it in July or August. We are hear-
ing already from the Congressional
Budget Office that they anticipate that
the forecast will be somewhat reduced
because economic growth is not as
strong as was anticipated. That means
we will have less revenue than was in
the forecast.

My colleague and I warned repeat-
edly that these 10-year forecasts are
uncertain. Nobody should be counting
on every penny to actually be realized.

Some said to us in rejoinder: There is
going to even be more money. I remem-
ber some of my colleagues on the Budg-
et Committee saying they think the
forecast is too low.

I hope over time that will be the
case. I hope the economy strongly re-
covers. I hope we have even more rev-
enue. That would be terrific. But I
don’t think we can base Government
policy on that. We certainly can’t bet
on every dime of the revenue that is in
a 10-year forecast.

The reason it matters so much is be-
cause if we look ahead—these are the
years of surpluses we are in now—but,
according to the Social Security, what
happens, starting in the year 2016, we
start to run into deficits in both Medi-
care and Social Security. Medicare is
the yellow part of the bars; Social Se-
curity is the red. These surpluses that
we now enjoy turn to massive deficits.

That is why some of us think we have
to save the Social Security trust fund
for Social Security and the Medicare
trust fund for Medicare, and that while
that is necessary, it is not sufficient.
We need to do even more than that to
prepare for what is to come because we
have a demographic tidal wave called
the baby boom generation. They are
going to turn these surpluses we have
now into deficits. And if we start, at a
time of surpluses, by raiding the trust
funds, this situation becomes much
worse, far more serious.

I don’t think name calling is going to
carry the question here. They can ac-
cuse me of medieval economics or an-
tique fiscal conservatism. I don’t think
it is either one to say you ought to re-
serve the trust funds of Medicare and
Social Security for the purposes in-
tended. You ought not to use the
money to finance the other functions
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of Government, however worthy the
other functions are. I don’t think we
should use the money at a time of eco-
nomic growth, which is what the ad-
ministration is projecting for next year
and beyond. Yet we see, according to
the most recent numbers, that we are
already into the trust funds. That is
before a single appropriations bill has
passed the Senate, before a single one
has passed.

The question is, Are we going to dig
the hole deeper? What are we going to
do about the President’s defense re-
quest? He wants $18 billion next year.
The effect over 10 years is in the range
of $200 billion from a request like that.
That is not in the budget. Since we are
already into the trust funds, it simply
means that if we were to approve such
a request, we would go deeper into the
trust funds and Medicare and Social
Security to defend or to finance that
defense buildup.

How are we going to pay for natural
disasters? At a time of economic
growth, should we be funding natural
disasters out of the trust funds of
Medicare and Social Security? I don’t
think so. Should we fund the tax ex-
tenders by taking the money out of the
trust funds of Social Security and
Medicare? I don’t think so.

They may call that antique fiscal
conservatism. I will wear that as a
badge of honor, that policy of pro-
tecting the trust funds of Medicare and
Social Security. Call me any name you
want. That is exactly the right thing to
do. Certainly in a time of economic
growth, you should not be using trust
fund money to fund the other needs of
Government. That is shortsighted. It is
irresponsible. It is wrong. I am not
going to support it.

I believe at the end of the day the
American people will not support it be-
cause they have common sense. They
know this doesn’t add up. They know if
you have already got a problem, you
don’t dig the hole deeper before you
start filling it in. That is just common
sense.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. NEL-
SON of Nebraska). The clerk will call
the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

RECESS

Mr. BYRD. Mr. President, I ask unan-
imous consent that the Senate stand in
recess until the hour of 56 p.m. today.

Mr. STEVENS. Reserving the right
to object, Mr. President, will the Sen-
ator indicate whether we can get some
time limit to make sure people under-
stand the time limit of submission of
amendments today? Parliamentary in-
quiry, Mr. President, if the Senator
will yield for a moment.
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Mr. BYRD. Yes, I yield for that pur-
pose.

Mr. STEVENS. Is it not the case that
all amendments to this bill must be
filed and presented by 6 p.m. today?

The PRESIDING OFFICER. The Sen-
ator is correct; all amendments must
be offered.

Mr. STEVENS. Offered on the floor of
the Senate or they will not be eligible
for consideration.

The PRESIDING OFFICER. First-de-
gree amendments must be offered by 6
p.m. today.

The Senator from West Virginia.

Mr. BYRD. I renew my request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Thereupon, the Senate, at 4:31 p.m,
recessed until 5 p.m. and reassembled
when called to order by the Presiding
Officer (Mr. DAYTON).

———

SUPPLEMENTAL APPROPRIATIONS
ACT, 2001—Continued

The PRESIDING OFFICER. The Sen-
ator from Ohio.

AMENDMENT NO. 865

Mr. VOINOVICH. I send an amend-
ment to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. The
pending amendment is laid aside. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Ohio [Mr. VOINOVICH], for
himself, Mr. HELMS, Mr. SESSIONS, and Mr.
CRAPO, proposes an amendment numbered
865.

Mr. VOINOVICH. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To protect the social security
surpluses by preventing on-budget deficits)

At the appropriate place, insert the fol-
lowing:

SEC. . PROTECT SOCIAL SECURITY SUR-
PLUSES ACT OF 2001.

(a) SHORT TITLE.—This section may be
cited as the ‘“‘Protect Social Security Sur-
pluses Act of 2001°°.

(b) REVISION OF ENFORCING DEFICIT TAR-
GETS.—Section 253 of the Balanced Budget
and Emergency Deficit Control Act of 1985 (2
U.S.C. 903) is amended—

(1) by striking subsection (b) and inserting
the following:

“(b) EXCESS DEFICIT; MARGIN.—The excess
deficit is, if greater than zero, the estimated
deficit for the budget year, minus the margin
for that year. In this subsection, the margin
for each fiscal year is 0.5 percent of esti-
mated total outlays for that fiscal year.”’;

(2) by striking subsection (¢) and inserting
the following:

“(c) ELIMINATING EXCESS DEFICIT.—Each
non-exempt account shall be reduced by a
dollar amount calculated by multiplying the
baseline level of sequesterable budgetary re-
sources in that account at that time by the
uniform percentage necessary to eliminate
an excess deficit.”’; and

(3) by striking subsections (g) and (h).

(c) ECONOMIC AND TECHNICAL ASSUMP-
TIONS.—Notwithstanding section 254(j) of the
Balanced Budget and Emergency Deficit
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Control Act of 1985 (2 U.S.C. 904(j)), the Office
of Management and Budget shall use the eco-
nomic and technical assumptions underlying
the report issued pursuant to section 1106 of
title 31, United States Code, for purposes of
determining the excess deficit under section
253(b) of the Balanced Budget and Emergency
Deficit Control Act of 1985, as added by sub-
section (b).

(d) APPLICATION OF SEQUESTRATION TO
BUDGET ACCOUNTS.—Section 2566(k) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 (2 U.S.C. 906(k)) is amend-
ed by—

(1) striking paragraph (2); and

(2) redesignating paragraphs (3) through (6)
as paragraphs (2) through (5), respectively.

(e) STRENGTHENING  SOCIAL  SECURITY
POINTS OF ORDER..—

(1) IN GENERAL.—Section 312 of the Con-
gressional Budget Act of 1974 (2 U.S.C. 643) is
amended by inserting at the end the fol-
lowing:

‘(g) STRENGTHENING SOCIAL SECURITY
POINT OF ORDER.—It shall not be in order in
the House of Representatives or the Senate
to consider a concurrent resolution on the
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference
report that would violate or amend section
13301 of the Budget Enforcement Act of
1990.”.

(2) SUPER MAJORITY REQUIREMENT.—

(A) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘312(g),” after
£310(d)(2),”.

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘312(g),”” after <“310(d)(2),”.

(3) ENFORCEMENT IN EACH FISCAL YEAR.—
The Congressional Budget Act of 1974 is
amended in—

(A) section 301(a)(7) (2 U.S.C. 632(a)(7)), by
striking ‘‘for the fiscal year’’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’’; and

(B) section 311(a)(3) (2 U.S.C. 642(a)(3)), by
striking beginning with ‘‘for the first fiscal
year’” through the period and insert the fol-
lowing: ‘‘for any of the fiscal years covered
by the concurrent resolution.”.

(f) EFFECTIVE DATE.—This section and the
amendments made by this section shall
apply to fiscal years 2002 through 2006.

Mr. VOINOVICH. Mr. President, one
of the primary reasons I wanted to
serve as a Senator was to have an op-
portunity to bring fiscal responsibility
to our Nation and help reduce our na-
tional debt. As many of my colleagues
know, for decades successive Con-
gresses and Presidents spent money on
items that, while important, they were
unwilling to pay for or, in the alter-
native, do without. In the process,
Washington ran up a staggering debt
and mortgaged our future. Today our
national debt stands at about $5.7 tril-
lion. That costs about $200 billion a
year in interest payments.

From the time I arrived in the Sen-
ate, I have worked to rein in spending
and lower the national debt. Over the
past 2% years, I have cosponsored and
sponsored a number of amendments de-
signed to bring fiscal discipline to the
Federal Government. In March of 1999,
I offered an amendment to use what-
ever on-budget surplus as calculated in
the fiscal year 2000 budget to pay down
the debt. In March of 2000, I again of-
fered my amendment to use the on-
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budget surplus calculated for fiscal
year 2001 for debt reduction. In an ef-
fort to bring spending under control,
Senator ALLARD and I offered an
amendment in June of 2000 to direct $12
billion of fiscal year 2000 on-budget sur-
plus toward debt reduction. The
amendment passed by an overwhelming
95-3 and committed Congress to des-
ignate the on-budget surpluses to re-
duce the national debt, keeping these
funds from being used for additional
Government spending. Our amendment
provided the mechanism to assure that
Congress would begin the serious task
of paying down the debt.

Further, this past April, Senator
FEINGOLD, Senator GREGG, and I offered
an amendment to the fiscal year 2002
budget designed to tighten enforce-
ment of existing spending controls. Our
amendment created an explicit point of
order against directed scoring and
abuses of emergency spending.

Even with all the amendments I pro-
posed and cosponsored to bring Federal
spending under control, I have never
lost sight of the fact that we need to
enact a Social Security lockbox. Make
no mistake, adopting a Social Security
lockbox is not about Social Security
benefits. Social Security beneficiaries
will not know the difference if we pass
or do not pass a Social Security
lockbox. What we are doing today will
not have an impact at all on the bene-
ficiaries. The amendment I am offering
today will permanently lockbox the
Social Security surplus and prevent it
from being used for any other purpose.

For decades, the Social Security sur-
plus was used by Congress after Con-
gress and President after President to
offset Federal spending. For many of
those years, Members of both the
House and Senate worked to put the
Social Security surplus off limits from
being used for such Federal spending.
We talked a lot about it. In 1999, after
years of wrangling, in a landmark
budget agreement passed in 1995, the
Federal Government finally achieved a
balanced budget. With this good news,
it became apparent that Congress and
the President would not need to use
the Social Security surplus for spend-
ing. This was made possible by our eco-
nomic prosperity which guaranteed and
generated a huge increase in tax reve-
nues, which we know about, and in
turn a massive on-budget surplus. Be-
cause the United States was running in
the black for the first time in recent
memory, Social Security surpluses
were used to pay down the national
debt instead of being used for spending.
Indeed, since 1999, there has been a po-
litical consensus not to return to
spending that surplus.

However, the economic prosperity
this Nation enjoyed as recently as
months ago is fading, although I hope
this is only a temporary situation. Sur-
plus projections are likely to be revised
downward. Yet Congressional yearning
for more spending has not abated.

For fiscal year 2001, Congress, with
the encouragement of the Clinton ad-
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ministration, increased nondefense dis-
cretionary spending 14.3 percent. That
is something people have not taken
into consideration. Nondefense discre-
tionary spending in the last budget was
14.3 percent above the year before and
increased overall spending by 8 per-
cent, which was way above inflation.
All of this was on top of large increases
in the previous years’ budgets.

If we fund the education bill that the
Senate recently passed, which in-
creases spending by 62 percent or $14
billion, and if we spend the $18.4 billion
increase in defense spending that the
administration is talking about, we
could end up spending a portion of the
on-budget surplus of fiscal year 2003
and beyond. Part of the reason for this
is the fact that the tax reduction was
more front-end loaded than the Presi-
dent had originally planned.

Frankly, if the economy really fal-
ters, we could bump up against the So-
cial Security trust fund next year.
Nearly everyone in this Chamber
agrees we should not spend that sur-
plus, and the public has grown to ex-
pect that Congress won’t return to
spending it. This year’s budget resolu-
tion was designed in part to avoid
spending that surplus.

At the moment, we are de facto
lockboxing Social Security. Therefore,
it makes perfect sense to take the next
step and lockbox these funds perma-
nently. It is the best possible action we
could take to bring fiscal discipline to
the 107th Congress.

On the one hand, it guarantees we
don’t touch Social Security, and on the
other it ensures we will continue to
pay down debt, which fulfills the com-
mitment we have all made and which
will give us the interest savings. It is a
two-for: We won’t spend it; second, it
will allow us to continue to pay down
the national debt substantially. That is
part of what I refer to as the three-
legged stool. That three-legged stool in
terms of my support for the budget res-
olution was: Hold spending down, re-
duce debt, and reduce taxes. But all
three of them have to be present. We
have to preserve that one stool of re-
ducing the national debt.

If my colleagues think back to the
1980s, they will remember the dramatic
increase in the national debt, primarily
because of the use of the Social Secu-
rity surplus. I was here. I was president
of the National League of Cities. I
came to this Congress before the Fi-
nance Committee and supported the
Republican proposal to limit spending
in 1985. What we saw happen during
that period of time was that taxes were
reduced and spending went up. Repub-
licans wanted to spend on defense, the
Democrats wanted to spend on social
programs, and the way they paid for it
was to use the Social Security surplus.

I don’t want that to happen while I
am a Member of the Senate. I don’t
think any of my other colleagues want
that to happen again.

The 1999 budget was the first time in
over three decades that Congress did
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not use Social Security to pay for Fed-
eral spending. Again, in 2000, Congress
did not use Social Security spending,
although I must say it was hand-to-
hand combat to make sure it wasn’t
used. There was direct scoring, there
was emergency spending, and all kinds
of other gimmicks because CBO had
said we were spending the Social Secu-
rity surplus, and the only thing that
saved us was we got back here in Janu-
ary and CBO came out with new projec-
tions and said the budget surplus was
more than what we had originally an-
ticipated it to be.

Although the economy is not as ro-
bust as it was a year ago, we must re-
sist the temptation to fall off the
wagon of fiscal responsibility and re-
sist the urge to resume spending that
Social Security trust fund. The amend-
ment we are offering guarantees we
will not fall off the wagon. It contains
two enforcement mechanisms: A super-
majority point of order written in stat-
ute and automatic across-the-board
spending cuts. Our amendment creates
a statutory point of order against any
bill, amendment, or resolution that
would spend the Social Security sur-
plus any of the next 10 years. Waiving
the point of order would require the
votes of 60 Senators. In addition, if the
Social Security surplus were spent, the
Office of Management and Budget
would impose automatic across-the-
board cuts in discretionary and manda-
tory spending to reduce the amount of
the surplus that was spent.

We are talking about mandatory
spending; we are talking about the fact
that it will exempt Social Security and
those things that are contained in the
Deficit Control Act of 1985. My under-
standing is that is about $33 billion
that would be subject to sequester or
reduction.

This amendment will only trigger the
automatic reduction if spending of the
surplus exceeds one-half of 1 percent of
the total outlay expenditure. In other
words, it is not going to be one of those
things that will happen automatically.
It has a provision that says, if it is
shown you have spent over one-half of
1 percent of the Social Security sur-
plus, then the trigger will go into ef-
fect.

That is because we are talking about
a $2 trillion budget and I think there
ought to be some kind of flexibility in
the amendment. I think, frankly, it is
something that is intellectually honest
to do. The only exceptions to the
lockbox would be a state of war as de-
clared by Congress or a recession de-
fined as two successive quarters of neg-
ative economic growth.

For the past 2% years I have fought
to make sure we in the Senate hold
ourselves accountable for the spending
decisions that we make. Thus far, our
spending choices, whether I have
agreed with them or not, have involved
on-budget surplus dollars. But I believe
we need to prepare to protect Social
Security funds from being used for
even more spending, should our budget

CONGRESSIONAL RECORD — SENATE

surplus fade. That is what will happen.

If we keep this spending up, and then

the surplus isn’t there, there is going

to be a great temptation for this body
to invade the Social Security surplus.

Some of my colleagues in the Senate
might argue we do not need a separate
law establishing a Social Security
lockbox since it already exists in the
budget. Some of my colleagues might
also swear that we would never return
to the days when the Social Security
trust fund was used as the Govern-
ment’s private piggy bank. Invariably
we are told to have faith that this in-
stitution called Congress will do the
right thing when it comes to spending.

I am a firm believer in Ronald Rea-
gan’s philosophy: Trust but verify. In
my view, a permanent statutory Social
Security lockbox is the best way to
verify that the Social Security surplus
remains untouched by those who would
spend it. It would also force Congress
to fiscal discipline and to make the
hard choices in prioritizing our spend-
ing with the funds that we have today
at our disposal.

I urge my colleagues to join me in
support of this amendment.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. VOINOVICH. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Did the distinguished
Senator from Ohio offer his amend-
ment?

The PRESIDING OFFICER. Yes, he
offered his amendment.

AMENDMENT NO. 866 TO AMENDMENT NO. 865

Mr. BYRD. Mr. President, on behalf
of Senator CONRAD, I offer an amend-
ment authored by Mr. CONRAD to be an
amendment in the second degree to the
amendment offered by Mr. VOINOVICH.

I ask unanimous consent that after
the clerk states the title of this amend-
ment, that it and the amendment in
the first degree be temporarily laid
aside.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from West Virginia [Mr.
BYRD] for Mr. CONRAD, proposes amendment
numbered 866 to amendment No. 865.

The amendment is as follows:
(Purpose: To establish an off-budget lockbox
to strengthen Social Security and Medicare)

Strike all after the first word and insert
the following:

TITLE = —SOCIAL SECURITY AND MEDI-
CARE OFF-BUDGET LOCKBOX ACT OF
2001

SEC. _ 01. SHORT TITLE.

This title may be cited as the ‘‘Social Se-
curity and Medicare Off-Budget Lockbox Act
of 2001”’.

SEC. __ 02. STRENGTHENING SOCIAL SECURITY

POINTS OF ORDER.

(a) IN GENERAL.—Section 312 of the Con-

gressional Budget Act of 1974 (2 U.S.C. 643) is
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amended by inserting at the end the fol-
lowing:

‘(g) STRENGTHENING SOCIAL SECURITY
POINT OF ORDER.—It shall not be in order in
the House of Representatives or the Senate
to consider a concurrent resolution on the
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference
report that would violate or amend section
13301 of the Budget Enforcement Act of
1990.”".

(b) SUPER MAJORITY REQUIREMENT.—

(1) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting 312(g),” after
£310(d)(2),”.

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘312(g),”” after ‘310(d)(2),”.

(c) ENFORCEMENT IN EACH FISCAL YEAR.—
The Congressional Budget Act of 1974 is
amended in—

(1) section 301(a)(7) (2 U.S.C. 632(a)(7)), by
striking ‘‘for the fiscal year’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’’; and

(2) section 311(a)(3) (2 U.S.C. 642(a)(3)), by
striking beginning with ‘‘for the first fiscal
year’” through the period and insert the fol-
lowing: ‘‘for any of the fiscal years covered
by the concurrent resolution.”.

SEC. 03. MEDICARE TRUST FUND OFF-BUDG-
ET.

(a) IN GENERAL.—

(1) GENERAL EXCLUSION FROM ALL BUDG-
ETS.—Title III of the Congressional Budget
Act of 1974 is amended by adding at the end
the following:

‘““EXCLUSION OF MEDICARE TRUST FUND FROM

ALL BUDGETS

‘“SEC. 316. (a) EXCLUSION OF MEDICARE
TRUST FUND FROM ALL BUDGETS.—Notwith-
standing any other provision of law, the re-
ceipts and disbursements of the Federal Hos-
pital Insurance Trust Fund shall not be
counted as new budget authority, outlays,
receipts, or deficit or surplus for purposes
of—

‘(1) the budget of the United States Gov-
ernment as submitted by the President;

“‘(2) the congressional budget; or

‘(3) the Balanced Budget and Emergency
Deficit Control Act of 1985.

‘“(b) STRENGTHENING MEDICARE POINT OF
ORDER.—It shall not be in order in the House
of Representatives or the Senate to consider
a concurrent resolution on the budget (or
any amendment thereto or conference report
thereon) or any bill, joint resolution, amend-
ment, motion, or conference report that
would violate or amend this section.”.

(2) SUPER MAJORITY REQUIREMENT.—

(A) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘316, after ‘‘313,”".

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘316,” after ‘‘313,”.

(b) EXCLUSION OF MEDICARE TRUST FUND
FrOM CONGRESSIONAL BUDGET.—Section
301(a) of the Congressional Budget Act of 1974
(2 U.S.C. 632(a)) is amended by adding at the
end the following: ‘“The concurrent resolu-
tion shall not include the outlays and rev-
enue totals of the Federal Hospital Insurance
Trust Fund in the surplus or deficit totals
required by this subsection or in any other
surplus or deficit totals required by this
title.”

(c) BUDGET TOTALS.—Section 301(a) of the
Congressional Budget Act of 1974 (2 U.S.C.
632(a)) is amended by inserting after para-
graph (7) the following:

‘“(8) For purposes of Senate enforcement
under this title, revenues and outlays of the
Federal Hospital Insurance Trust Fund for
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each fiscal year covered by the budget reso-
lution.”.

(d) BUDGET RESOLUTIONS.—Section 301(i) of
the Congressional Budget Act of 1974 (2
U.S.C. 632(i)) is amended by—

(1) striking ¢‘SOCIAL SECURITY POINT OF
ORDER.—It shall” and inserting ‘‘SOCIAL SE-
CURITY AND MEDICARE POINTS OF ORDER.—

‘(1) SOCIAL SECURITY.—It shall’’; and

(2) inserting at the end the following:

‘“(2) MEDICARE.—It shall not be in order in
the House of Representatives or the Senate
to consider any concurrent resolution on the
budget (or amendment, motion, or con-
ference report on the resolution) that would
cause a decrease in surpluses or an increase
in deficits of the Federal Hospital Insurance
Trust Fund in any of the fiscal years covered
by the concurrent resolution.”.

(e) MEDICARE FIREWALL.—Section 311(a) of
the Congressional Budget Act of 1974 (2
U.S.C. 642(a)) is amended by adding after
paragraph (3), the following:

‘(4) ENFORCEMENT OF MEDICARE LEVELS IN
THE SENATE.—After a concurrent resolution
on the budget is agreed to, it shall not be in
order in the Senate to consider any bill,
joint resolution, amendment, motion, or con-
ference report that would cause a decrease in
surpluses or an increase in deficits of the
Federal Hospital Insurance Trust Fund in
any year relative to the levels set forth in
the applicable resolution.”.

(f) BASELINE TO EXCLUDE HOSPITAL INSUR-
ANCE TRUST FUND.—Section 257(b)(3) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 is amended by striking
‘“‘shall be included in all” and inserting
‘‘shall not be included in any”’.

(g) MEDICARE TRUST FUND EXEMPT FROM
SEQUESTERS.—Section 255(g)(1)(B) of the Bal-
anced Budget and Emergency Deficit Control
Act of 1985 is amended by adding at the end
the following:

““Medicare as funded through the Federal
Hospital Insurance Trust Fund.”.

(h) BUDGETARY TREATMENT OF HOSPITAL IN-
SURANCE TRUST FUND.—Section 710(a) of the
Social Security Act (42 U.S.C. 911(a)) is
amended—

(1) by striking ‘‘and’ the second place it
appears and inserting a comma; and

(2) by inserting after ‘‘Federal Disability
Insurance Trust Fund’’ the following: ¢, Fed-
eral Hospital Insurance Trust Fund’’.

SEC.  04. PREVENTING ON-BUDGET DEFICITS.

(a) POINTS OF ORDER TO PREVENT ON-BUDG-
ET DEFICITS.—Section 312 of the Congres-
sional Budget Act of 1974 (2 U.S.C. 643) is
amended by adding at the end the following:

“(h) POINTS OF ORDER TO PREVENT ON-
BUDGET DEFICITS.—

‘(1) CONCURRENT RESOLUTIONS ON THE BUDG-
ET.—It shall not be in order in the House of
Representatives or the Senate to consider
any concurrent resolution on the budget, or
conference report thereon or amendment
thereto, that would cause or increase an on-
budget deficit for any fiscal year.

*‘(2) SUBSEQUENT LEGISLATION.—It shall not
be in order in the House of Representatives
or the Senate to consider any bill, joint reso-
lution, amendment, motion, or conference
report if—

“‘(A) the enactment of that bill or resolu-
tion as reported;

‘(B) the adoption and enactment of that
amendment; or

‘(C) the enactment of that bill or resolu-
tion in the form recommended in that con-
ference report, would cause or increase an
on-budget deficit for any fiscal year.”.

(b) SUPER MAJORITY REQUIREMENT.—

(1) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘312(h),” after
©312(g),”.
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(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘312(h),” after ‘‘312(g),”’.

The PRESIDING OFFICER. The
amendments are laid aside. The Sen-
ator from North Dakota.

Mr. CONRAD. Mr. President, very
briefly, I thank Senator BYRD for in-
troducing my amendment in the second
degree to the amendment of the Sen-
ator from Ohio, and indicate to my col-
leagues the nature of the amendment. I
think the Senator from Ohio is going
in basically the right direction, but I
do not think he is protecting both of
the trust funds. I have offered, in the
second degree, my amendment that
would protect both the Social Security
trust fund and the Medicare trust fund
because I think both deserve protec-
tion. I think both are in danger.

Unfortunately, as I said several mo-
ments ago with respect to where we
find ourselves, after the budget resolu-
tion is passed, after the tax cut is
passed, and with the anticipated reduc-
tion in the revenue forecast because of
the slowdown in the economy, we see
we are headed for being into the Medi-
care trust fund this year, the Medicare
and Social Security trust fund next
yvear and for all the years that follow.
That is before any appropriations have
passed. That is before the President’s
major request for additional defense
spending.

We are already in trouble. We are al-
ready headed for raiding the trust
funds of Medicare and Social Security.
So I am glad the Senator from Ohio has
sent up an amendment. I have provided
an amendment in the second degree
that I think is stronger and provides
additional protection and acknowl-
edges that we have a responsibility not
just to the Social Security trust fund
but to the Medicare trust fund as well.

AMENDMENT NO. 867

Mr. CONRAD. If I could at this mo-
ment, on a separate matter, I send an
amendment to the desk to the under-
lying bill. This amendment is to pro-
vide emergency funding for a situation
we have just encountered on one of the
Indian reservations in my State, the
Turtle Mountain Indian Reservation. It
is offset so it does not add to the over-
all cost of the supplemental. But we
have found a situation that is extraor-
dinarily serious on the Turtle Moun-
tain Indian Reservation.

Very briefly, I will just describe that
and then end so my colleague from
Missouri, who is seeking recognition,
can gain the floor.

Over 200 homes on the Turtle Moun-
tain Reservation are infested with
black mold; 40 percent of them that
have been tested have the worst kind of
black mold. This is throughout the
structures. It is in the basements. It is
running up the studs, in the ceilings, in
the insulation. People in these homes
are sick. We have had two infants die.
People who are in the families and
medical experts on the reservations be-
lieve their deaths are related to the
conditions in these homes.
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It is because of extraordinarily wet
conditions in that part of our State.
We have had 7 years of wet conditions.
It is as though these houses are in a
sponge and the sponge is full and the
houses are wicking up the surface
water. In fact, if you look in the crawl
spaces of these homes, they are filled
with water and that water has found
its way up through the entire structure
and has created the perfect environ-
ment for this black mold growth.

We have had the CDC there, the
Corps of Engineers, and FEMA. It is a
crisis situation that requires emer-
gency housing for some 200 families.

The tribal chairman told me he is
about to move people into a school
gymnasium because the conditions in
these homes are so bad.

I went there personally over the
break. I can testify it is the worst situ-
ation I have seen, and I have dealt with
black mold in our own home here in
Washington, DC, in just one small area,
where seven times our home flooded
because the city sewer system could
not handle torrential downpours here.
We are the low spot on the block. It
cost me $4,000 and three contractors to
fix just a small part of one corner of
our house.

These are houses that have it
throughout. The basements are loaded
with black mold. It is in the studding.
In fact you can see it in the beams
across the ceilings of these homes.

In every home we went into, people
testified to the illnesses. In fact, the
tribal chairman himself is ill from
these circumstances.

This is an emergency situation that
simply must be addressed. Obviously,
the committee could not have known
about it because nobody knew about it.
But I offer that amendment for that
purpose, and I thank my colleagues.

The PRESIDING OFFICER. The
clerk will report the amendment.

Mr. STEVENS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator will suspend until the clerk re-
ports the amendment.

The assistant legislative clerk read
as follows:

The Senator from North Dakota [Mr.
CONRAD] proposes an amendment numbered
867.

Mr. STEVENS. Mr. President, I ask
unanimous consent these amendments
not be read. They are being offered for
purposes of qualification under the
time agreement, and I ask that apply
to all amendments, unless Senators
wish to make their statements.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide funds for emergency

housing on the Turtle Mountain Indian

Reservation)

On page 47, between lines 20 and 21, insert
the following:

COMMUNITY DEVELOPMENT BLOCK GRANTS

For emergency housing for Indians on the
Turtle Mountain Indian Reservation, there
shall be made available $10,000,000 through
the Indian community development block
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grant program under the Housing and Com-
munity Development Act of 1974. Amounts
made available for programs administered by
the Department of Housing and Urban Devel-
opment for fiscal year 2001 shall be reduced
on a pro rata basis by $10,000,000. The Federal
Emergency Management Agency shall pro-
vide technical assistance to Indians with re-
spect to the acquisition of emergency hous-
ing on the Turtle Mountain Indian Reserva-
tion.

AMENDMENTS NO. 868 AND NO. 869, EN BLOC

Mr. STEVENS. Mr. President, on be-
half of Senator MCcCAIN, I send two
amendments to the desk and ask they
be qualified under the time agreement.

The PRESIDING OFFICER. The
clerk will report the amendments.

The assistant legislative clerk read
as follows:

The Senator from Alaska [Mr. STEVENS]
for Mr. MCCAIN, proposes amendments num-
bered 868 and 869, en bloc.

The amendments are as follows:
AMENDMENT NO. 868

(Purpose: To increase amounts appropriated
to the Department of Defense)

On page 11, between lines 8 and 9, insert
the following:

SEC. 1207. In addition to the amounts ap-
propriated to the Department of Defense for
fiscal year 2001 in other provisions of this
Act or in the Department of Defense Appro-
priations Act, 2001 (Public Law 106-259),
$2,736,100 is hereby appropriated, out of any
funds in the Treasury not otherwise appro-
priated, to the Department of Defense for the
fiscal year ending September 30, 2001, for
purposes under headings in the Department
of Defense Appropriations Act, 2001, and in
amounts, as follows:

“‘Military Personnel, Army’’, $30,000,000;

‘“‘Military Personnel, Navy’’, $10,000,000;

“Military Personnel, Air Force”’,
$332,500,000;

‘“Reserve Personnel, Army”’, $30,000,000;

“Operation and Maintenance, Army’’,
$916,400,000;

“Operation and Maintenance, Navy”’,
$514,500,000;

“Operation and Maintenance, Marine

Corps’’, $295,700,000;

““Operation and Maintenance, Air Force”’,
$59,600,000;

“Operation and Maintenance,
Wide”’, $9,000,000;

“Operation and Maintenance, Army Re-
serve’’, $30,000,000;

“Operation and Maintenance, Army Na-
tional Guard’, $106,000,000;

““Aircraft Procurement, Army”’, $50,000,000,
to remain available for obligation until Sep-
tember 30, 2003;

“Procurement of Weapons and Tracked
Combat Vehicles, Army’’, $10,000,000, to re-
main available for obligation until Sep-
tember 30, 2003;

“Procurement of Ammunition, Army’’,
$14,000,000, to remain available for obligation
until September 30, 2003;

““‘Other Procurement, Army’’, $40,000,000, to
remain available for obligation until Sep-
tember 30, 2003;

“‘Aircraft Procurement, Navy’’, $65,000,000,
to remain available for obligation until Sep-
tember 30, 2003;

““Aircraft Procurement, Air Force”’,
$108,100,000, to remain available for obliga-
tion until September 30, 2003;

“Other Procurement, Air Force”’,
$33,300,000, to remain available for obligation
until September 30, 2003;

‘“‘Research, Development, Test and Evalua-
tion, Air Force’’, $8,000,000, to remain avail-
able for obligation until September 30, 2002;
and

Defense-
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““USS Cole’, $49,000,000;

Provided, That the entire amount made
available in this section is designated by the
Congress as an emergency requirement pur-
suant to section 251(b)(2)(A) of the Balanced
Budget and Emergency Deficit Control Act
of 1985, as amended: Provided, further, That
the entire amount under this section shall be
available only to the extent that an official
budget request for that specific dollar
amount that includes the designation of the
entire amount of the request as an emer-
gency requirement as defined in the Bal-
anced Budget and Emergency Deficit Control
Act of 1985, as amended, is transmitted by
the President to the Congress.

AMENDMENT NO. 869

(Purpose: To provide additional funds for
military personnel, working-capital funds,
mission-critical maintenance, force protec-
tion, and other purposes by increasing
amounts appropriated to the Department
of Defense, and to offset the increases by
reducing and rescinding certain appropria-
tions)

After section 3002, insert the following:

SEC. 3003. (a) In addition to the amounts
appropriated to the Department of Defense
for fiscal year 2001 by other provisions of this
Act or the Department of Defense Appropria-
tions Act, 2001 (Public Law 106-259), funds are
hereby appropriated, out of any funds in the
Treasury not otherwise appropriated, to the
Department of Defense for the fiscal year
ending September 30, 2001, for purposes under
headings in the Department of Defense Ap-
propriations Act, 2001, and in amounts, as
follows:

(1) Under the heading ‘MILITARY PER-
SONNEL, NAvVY”, $181,000,000, of which
$1,000,000 shall be available for the supple-
mental subsistence allowance under section
402a of title 37, United States Code.

(2) Under the heading ‘‘MILITARY PER-
SONNEL, MARINE CORPS’’, $21,000,000.

(3) Under the heading ‘“RESERVE PER-
SONNEL, NAvVY”, $1,800,000, which shall be
available for enhancement of force protec-
tion for United States forces in the Persian
Gulf region and elsewhere worldwide.

(4) Under the heading ‘‘OPERATION AND
MAINTENANCE, ARMY”’, $103,000,000.

(5) Under the heading ‘‘OPERATION AND
MAINTENANCE, NAVY”, $72,000,000, of which
$36,000,000 shall be available for enhancement
of force protection for United States forces
in the Persian Gulf region and elsewhere
worldwide.

(6) Under the heading ‘‘OPERATION AND
MAINTENANCE, MARINE CORPS’’, $6,000,000.

(7) Under the heading ‘‘OPERATION AND
MAINTENANCE, AIR FORCE”’, $397,000,000.

(8) Under the heading ‘‘OPERATION AND
MAINTENANCE, ARMY RESERVE’’, $21,000,000.

(9) Under the heading ‘“‘OTHER PROCURE-
MENT, NAVY”’, $45,000,000, to remain available
for obligation until September 30, 2003, which
shall be available for enhancement of force
protection for United States forces in the
Persian Gulf region and elsewhere world-
wide.

(b) The amount appropriated by chapter 10
of title II to the Department of the Treasury
for Departmental Offices under the heading
‘“‘SALARIES AND EXPENSES’ is hereby reduced
by $30,000,000.

(c) The matter in chapter 11 of title II
under the heading ‘‘NATIONAL AERONAUTICS
AND SPACE ADMINISTRATION HUMAN SPACE
FLIGHT”’ shall not take effect.

(RESCISSION)

(d) Of the unobligated balance of the total
amount in the Treasury that is to be dis-
bursed from special accounts established
pursuant to section 754(e) of the Tariff Act of
1930, $200,000,000 may not be disbursed under
that section.
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(RESCISSIONS)

(e) The following amounts are hereby re-
scinded:

(1) Of the funds appropriated to the Na-
tional Aeronautics and Space Administra-
tion under the heading ‘‘HUMAN SPACE
FLIGHT” in the Departments of Veterans Af-
fairs and Housing and Urban Development,
and Independent Agencies Appropriations
Act, 2001 (as enacted into law by Public Law
106-377), the following amounts:

(A) From the amounts for the life and
micro-gravity science mission for the human
space flight, $40,000,000.

(B) From the amount for the Electric Aux-
iliary Power Units for Space Shuttle Safety
Upgrades, $19,000,000.

(2) Of the funds appropriated to the Depart-
ment of Commerce for the National Institute
of Standards and Technology under the head-
ing ‘“INDUSTRIAL TECHNOLOGY SERVICES” in
the Departments of Commerce, Justice, and
State, the Judiciary, and Related Agencies
Appropriations Act, 2001 (as enacted into law
by Public Law 106-553), $67,000,000 for the Ad-
vanced Technology Program.

(3) Of the funds appropriated to the Depart-
ment of Commerce for the International
Trade Administration under the heading

“OPERATIONS AND ADMINISTRATION"’,
$19,000,000 of the amount available for Trade
Development.

(4) Of the funds appropriated by chapter 1
of the Emergency Steel Loan Guarantee and
Emergency Oil and Gas Guaranteed Loan
Act of 1999 (Public Law 106-51, $126,800,000.

(5) Of the funds appropriated to the Depart-
ment of Transportation for the Maritime Ad-
ministration under the heading ‘‘MARITIME
GUARANTEED LOAN (TITLE XI) PROGRAM AC-
COUNT” in the Departments of Commerce,
Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 2001 (as
enacted into law by Public Law 106-553),
$21,000,000.

(6) Of the funds appropriated for the Ex-
port-Import Bank under the heading ‘‘SUB-
SIDY APPROPRIATION” in the Foreign Oper-
ations, Export Financing, and Related Pro-
grams Appropriations Act, 2001 (as enacted
into law by Public Law 106-429), $80,000,000.

(7) Of the funds appropriated to the Depart-
ment of Labor for the Employment and
Training Administration under the heading
“TRAINING AND EMPLOYMENT SERVICES” in
the Departments of Labor, Health and
Human Services, and Education, and Related
Agencies Appropriations Act, 2001 (as en-
acted into law by Public Law 106-554), the
following amounts:

(A) From the amounts for Dislocated
Worker Employment and Training Activi-
ties, $41,500,000.

(B) From the amounts Adult Employment
and Training Activities, $100,000,000.

(8) Of the unobligated balance of funds pre-
viously appropriated to the Department of
Transportation for the Federal Transit Ad-
ministration that remain available for obli-
gation in fiscal year 2001, the following
amounts:

(A) From the amounts for Transit Plan-
ning and Research, $34,000,000.

(B) From the amounts for Job Access and
Reverse Commute Grants, $76,000,000.

AMENDMENT NO. 870

Mr. STEVENS. Mr. President, I send
an amendment to the desk for the Sen-
ator from Arkansas, Mr. HUTCHINSON,
and ask that it be qualified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The pending amendment is laid aside.

The clerk will report the amendment.

The assistant legislative clerk read
as follows:
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The Senator from Alaska [Mr. STEVENS]
proposes an amendment numbered 870.

The amendment is as follows:
(Purpose: To provide additional amounts to

repair damage caused by ice storms in the

States of Arkansas and Oklahoma)

On page 13, between lines 23 and 24, insert
the following:

FOREST SERVICE
STATE AND PRIVATE FORESTRY

For an additional amount for ‘“State and
Private Forestry’” to repair damage caused
by ice storms in the States of Arkansas and
Oklahoma, $10,000,000, to remain available
until expended: Provided, That the entire
amount is designated by Congress as an
emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

NATIONAL FOREST SYSTEM

For an additional amount for the ‘‘Na-
tional Forest System’ to repair damage
caused by ice storms in the States of Arkan-
sas and Oklahoma, $10,000,000, to remain
available until expended: Provided, That the
entire amount is designated by Congress as
an emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

CAPITAL IMPROVEMENT AND MAINTENANCE

For an additional amount for ‘‘Capital Im-
provement and Maintenance’ to repair dam-
age caused by ice storms in the States of Ar-
kansas and Oklahoma, $4,000,000, to remain
available until expended: Provided, That the
entire amount is designated by Congress as
an emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

AMENDMENT NO. 871

Mr. STEVENS. Mr. President, I send
an amendment to the desk for the Sen-
ator from Idaho, Mr. CRAIG, and ask
that it be qualified.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The pending amendment is laid aside.

The clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Alaska [Mr. STEVENS],
for Mr. CRAIG, proposes an amendment num-
bered 871.

The amendment is as follows:
(Purpose: Regarding the proportionality of

the level of non-military exports purchased

by Israel to the amount of United States
cash transfer assistance for Israel)

On page 29, between lines 2 and 3, insert
the following:

SEC. 2502. In exercising the authority to
provide cash transfer assistance for Israel for
the fiscal year ending September 30, 2001, the
President shall—

(1) ensure that the level of such assistance
does not cause an adverse impact on the
total level of non-military exports from the
United States to Israel; and

(2) enter into a side letter agreement with
Israel providing for the purchase of grain in
the same amount and in accordance with
terms at least as favorable as the side letter
agreement in effect for the fiscal year ending
September 30, 2000.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BOND. Mr. President, I thank the
Chair, and I thank my distinguished
colleague, the manager of the bill.
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I have two matters which I wish to
address today.

First, I say to my colleague from
North Dakota that we are very con-
cerned about the situation he de-
scribed. And, with the chairman of the
VA-HUD subcommittee, we will look
into this serious problem he has out-
lined. We thank him and commend him
for bringing it to the attention of this
body.

I have two measures.

First, I don’t believe there is a Mem-
ber of this body who has waterways in
his or her State who doesn’t under-
stand the importance of the work done
by the U.S. Army Corps of Engineers.
Within the beltway, however, items
such as flood control and river trans-
portation are viewed as some sort of
luxury we can do without. We can’t do
without them. I have been there. I have
seen the devastation and the heart-
break. I have seen the families in great
crisis. I have seen the farms and the
homes and the communities destroyed.
Unless you have been there, you cannot
really appreciate it.

Clearly, the view in some eastern edi-
torial boardrooms is rather clouded,
and elite drawing rooms can’t see that
there are people who live and work
along and depend upon the river. These
are the people about whom we should
be concerned.

I invite those who can tell us how to
manage the rivers to come out and
take a look at our rivers sometime.
They might be very surprised at what
they find.

In the State of Missouri, we have
nearly 1,000 miles of land bordering the
Missouri and Mississippi Rivers. Water
transportation is low cost, safe, fuel ef-
ficient, and provides an insurance pol-
icy against runaway shipping costs
charged by railroads that otherwise
would face no competition. The envi-
ronmental community assumes that
monopolists don’t raise prices. They
do. But on the environmental side, to
put the benefits of water transpor-
tation in perspective, One medium-
sized 15-barge tow carries the same
amount of grain as 870 tractor trailor
trucks. Clearly, this comparison dem-
onstrates the fuel efficiency and clean
air benefits to the environment. It also
reduces congestion, reduces highway
wear and tear, improves safety, and
costs less.

In Missouri, one-third of our agricul-
tural production comes from the 100-
year-flood plain. The Washington Post,
that still believes food comes from the
grocery store and not the farm, be-
lieves that this land should not be in
production and flood protection should
be a low priority.

Those who criticize the projects ad-
ministered by the Corps typically do it
from a safe distance. One of the biggest
critics of the Corps in the Midwest sits
safely behind a 500-year urban flood
wall.

Policymakers in Washington stress
exports and jobs but many fail to make
the connection between exports and
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the transportation necessary to export.
Unless we have purged the laws of
physics and unless there are strange
new business practices which don’t re-
quire buyers to take delivery of sold
goods, then transportation ultimately
remains necessary.

Policymakers in Washington stress
the need for additional power produc-
tion that is good for the environment
but propose inadequate budgets and
policies for hydropower generation.

In the last Administration, policy
and budgets to undermine the Corps
where almost an annual event. Regret-
tably, the most recent budget proposed
for fiscal year 2002 shows no recogni-
tion of how important the mission of
the Corps is. I have a flood control
project in Kansas City that will protect
industries employing 12,000 people. The
budget request for 2002 asks for enough
money to keep the contractors busy for
a fraction of the year. So not only is
the project delayed, and not only does
delay subject the citizens to prolonged
flood risk unnecessarily, but the delay
increases the cost of the project which
I would expect the number-crunchers
at OMB to find compelling if nothing
else gets their attention.

Regrettably, the supplemental re-
quest does not include one red cent for
operations and maintenance for the
Corps of Engineers notwithstanding
flood control, navigation, hydropower
generation and environmental needs
resulting from Midwestern flooding on
the upper Mississippi, a Pacific earth-
quake which occurred in February,
Tropical Storm Allison which occurred
weeks ago as well as remaining prob-
lems associated with Hurricane Floyd
and ice storms in the South.

Specifically, there are needs esti-
mated to be: $560 million in response to
the Midwest flooding; $47 million in the
Southwest impacted by ice storms; $37
million for the Atlantic Seaboard in re-
sponse to Hurricane Floyd and other
weather events; $69 million for the Pa-
cific Northwest to repair earthquake
damage, stabilize hydropower facilities
and correct major environmental defi-
ciencies; and $30 million in response to
the tropical storm which occurred
early this month that affected Gal-
veston and the New Orleans District.

My office has made inquiries at sev-
eral districts that serve Missouri and
have learned that they expect to be out
of O&M funds to dredge the Mississippi
River in a matter of weeks, which will
risk the execution of water commerce
on the nation’s most important water-
way.

When weather events occur, sedi-
ments build up, damage is done to lev-
ees and engineering structures such as
wing dikes making repairs necessary
and resources to dredge our ports and
rivers necessary.

The House recognized this omission
and included an additional $130 million
for O&M for the Corps. Their markup
occurred before there was any idea of
what Allison had left behind.
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I do not want to have to wait for eco-
nomic decline, either regional or na-
tional, to try to make the case that we
cannot continue to take our factors of
production for granted. The growing
estrangement of some decisionmakers
and the media from the history and re-
ality behind food, energy, and natural
resource production in this country
must be corrected. It will either be cor-
rected ahead of a crisis or in response
to a crisis. We have a strong economy
for a reason and if we do not take care
of our infrastructure, we will go into
economic decline for a reason.

While we are undermining our infra-
structure, competing nations are up-
dating theirs. How many states have to
have their lights turned out before we
consider how are factories are powered,
how our trucks are fueled and how our
homes are heated? I regret that the
need for efficient transportation, en-
ergy, and protection of people and
property is a case that must be made
but we can take action now for a frac-
tion of what neglect, inaction and apa-
thy will cost us later.

I know there is a bipartisan recogni-
tion that our water infrastructure is
growing old and not serving the Amer-
ican people adequately. While there
has always been bipartisan support for
the mission of the Corps, I fear that
the budgets do not match the need.

Over the last two years Corps
projects have experienced a series of
weather-related events that have left
much of our water resources infra-
structure in an alarming state of dis-
repair. In the most severe cases, tem-
porary repairs were made to correct
immediate hazards to public health and
safety, while other work still awaits
adequate funding. Harbor channels
have lost sufficient depth and width for
safe navigation, rivers are choked with
debris, embankments are dangerously
eroded, power outages are more fre-
quent, and environmental preservation
measures are short-changed. Unless the
Corps receives supplemental funding,
many navigation channels will not be
able to accommodate normal commer-
cial flow and flood control projects will
be in serious jeopardy of failure. Re-
cent damages and deterioration of hy-
droelectric facilities coupled with the
national energy crisis have under-
scored the urgent need to undertake
necessary repairs to hydropower
projects in the Pacific Northwest.

While I will withhold offering an
amendment at this time, I will do what
I can do in conference to urge conferees
to accept the House correction of the
omission.

I ask unanimous consent that the
pending amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BOND. Mr. President, my second
item deals with the defense budget.

While the administration’s request
for a supplemental appropriations bill
for the Department of Defense includes
what the administration believes is the
minimum needed to get by for the re-
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mainder of this fiscal year (01), I re-
spectfully disagree with their defini-
tion of “minimum.”’

Although we are hearing promises of
an amended ’02 budget with a huge de-
fense plus-up, it is clear that the De-
fense Department appropriations bill
for 2002 may indeed be the last of the 13
appropriations bills we will consider
this year. That unfortunate timing
may threaten the availability of all the
extra funds many believe the Pentagon
desperately needs. Simply put, there is
no guarantee that the money the Pen-
tagon needs will be there when the
Senate takes up the amended Defense
appropriation bill for 2002.

We must stop kicking the can down
the road with promises to our forces—
their need is urgent, they need help
now. The problem will only continue to
worsen, we need to act now.

Just last week, the Navy’s top offi-
cer, Admiral Vern Clark, said he is try-
ing to rid the United States Navy of
the ‘‘psychology of deficiency”’—the
acceptance of sustained resource short-
ages as a normal condition.

Sadly, Mr. President, this ‘‘psy-
chology of deficiency’ has not only in-
fected the culture of our Armed Forces,
but I am afraid it has become the cul-
ture.

The vast majority of the enlisted
troops and officers on active duty
today know only a culture of getting
by on the minimum funding possible.
They call it ‘‘doing more with less,”
but the reality has been for almost a
decade now, one of ‘‘doing too much
with too little.”

That is simply unacceptable. Every
day, soldiers, sailors, airmen and ma-
rines risk their very lives for the val-
ues that have made this country the
more powerful beacon of freedom the
world has every known.

And in exchange for their lives, what
do we do? We give them barely enough
money to accomplish their mission
safely. The bare minimum and no
more. That is how we repay our troops?
No wonder our Armed Forces have suf-
fered from a persistent morale problem
that has manifested itself in a chronic
inability to hold onto large numbers of
our most talented troops.

The “‘bare minimum’’ of funding is no
way for our society to uphold our end
of the social contract with our troops.
That is not how we Kkeep faith with
those who defend our Nation’s interests
at their own personal risk.

How badly have we fallen short on
our end of the social contract?

At the current level of funding, it
will take 160 years to replace the
Navy’s shore infrastructure. The back-
log of maintenance and repair exceeds
$5.5 billion.

Recently the Marine Corps Com-
mandant spoke about the terrible fund-
ing choices we force him to make. In
order to keep marines ready for combat
in case war breaks out in the near-
term, the Commandant has to steal
money from accounts dedicated to
modernizing the Marine Corps for to-
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morrow’s wars. If this persists, the Ma-
rine Corps may find itself on a battle-
field in the future without the proper,
modern equipment to help guarantee a
quick victory with few U.S. casualties.

Even with the supplemental, the
Army does not have the $145.1 million
it needs to run its specialty training
and schools. That means thousands of
soldiers may not qualify in their com-
bat specialties, which directly affects
the combat readiness of Army units.
When we tell our soldiers ‘‘sorry, we
don’t have enough money to train you
properly to do your job,” what do you
think the effect is on morale? The im-
pact is devastating. That is what each
of our services has had so much dif-
ficulty holding onto: Retaining its
most skilled workers.

Our U.S. Air Force is currently oper-
ating and maintaining the oldest fleet
in our history. On average, our aircraft
are about 22 years old and getting
older. An aging fleet costs more, both
in effort and dollars, to operate and
maintain.

Last year, while we flew only 97 per-
cent of our programmed flying hours,
doing so cost us 103 percent of our
budget. Over the past 5 years, our costs
per flying hour have risen almost 50
percent. That is a terrible cycle: Older
planes cost more to maintain, which
robs money from accounts to buy new
planes, and so on. It is a death spiral
for our Air Force.

Time and again history has shown us
the folly of funding our troops as if
peace will persist forever, as if war will
never come. I thought this country
learned that lesson in the opening days
of the Korean war when Americans
were caught unprepared, under-
equipped, and undertrained, and many
paid with their lives.

I know the President of the United
States knows this. I know Secretary of
Defense Rumsfeld knows this. These
are good men who know it is time to
get the U.S. military on a more solid
footing. I have worked closely with
them in the past. I will continue to
work with them. They will find me to
be their most loyal supporter in this ef-
fort. But we can no longer afford to
wait. We must act now.

That is why I am rising today to
offer an amendment to add $1.45 billion
to the fiscal year 2001 supplemental ap-
propriations for the Defense Depart-
ment. The amendment seeks to add the
funds to the Defense Department that
are needed, and can be spent, in what
remains of the fourth quarter of the
current fiscal year.

The amendment includes funds that
will be directed exclusively to the oper-
ations and maintenance accounts of
each of the four services. This is money
the Pentagon needs right now to en-
sure that critical repairs and training
are not delayed further.

There are emergency designations in
this measure. All the money appro-
priated must be obligated by Sep-
tember 30 of this year. And the money
shall be available only to the extent



July 9, 2001

that an official budget request for that
specific dollar amount includes the
designation of the entire amount of the
request as an emergency requirement
as defined in the Balanced Budget and
Emergency Deficit Control Act of 1985,
as amended, and is transmitted by the
President to the Congress. We must
begin to tell our troops that indeed
help is on the way, that this is the time
to send the help.
AMENDMENT NO. 872

Mr. President, I send the amendment
to the desk and ask unanimous consent
that it be included in the qualified list
of amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Missouri [Mr. BOND] pro-
poses an amendment numbered 872.

Mr. BOND. I ask unanimous consent
that reading of the amendment be dis-
pensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To increase amounts appropriated
for the Department of Defense)

At the end of title III, add the following:

SEC. . (a) In addition to the amounts ap-
propriated to the Department of Defense for
fiscal year 2001 by other provisions of this
Act or the Department of Defense Appropria-
tions Act, 2001 (Public Law 106-259), funds are
hereby appropriated to the Department of
Defense for the fiscal year ending September
30, 2001, for purposes under headings in the
Department of Defense Appropriations Act,
2001, and in amounts, as follows:

(1) Under the heading ‘‘MILITARY PER-
SONNEL, MARINE CORPS”’, $21,000,000.

(2) Under the heading ‘‘RESERVE PER-
SONNEL, ARMY’’, $30,000,000.

(3) Under the heading ‘‘OPERATION
MAINTENANCE, ARMY”’, $600,000,000.

(4) Under the heading ‘‘OPERATION
MAINTENANCE, NAVY”’, $577,250,000.

(6) Under the heading ‘‘OPERATION
MAINTENANCE, MARINE CORPS”’, $6,000,000.
(6) Under the heading ‘‘OPERATION

MAINTENANCE, AIR FORCE”’, $100,200,000.

(7) Under the heading ‘OPERATION AND
MAINTENANCE, ARMY RESERVE”’, $30,000,000.

(8) Under the heading ‘‘OPERATION AND
MAINTENANCE, NAVY RESERVE”’, $19,100,000.

(9) Under the heading ‘OPERATION AND
MAINTENANCE, ARMY NATIONAL GUARD”,
$39,400,000.

(b) The total amount appropriated under
subsection (a) shall be available only to the
extent that an official budget request for
that specific dollar amount that includes the
designation of the entire amount of the re-
quest as an emergency requirement as de-
fined in the Balanced Budget and Emergency
Deficit Control Act of 1985, as amended, is
transmitted by the President to the Con-
gress.

(c) The total amount appropriated under
subsection (a) is hereby designated by Con-
gress as an emergency requirement pursuant
to section 251(b)(2)(A) of the Balanced Budg-
et and Emergency Deficit Control Act of
1985, as amended.

(d) All of the funds appropriated and avail-
able under this section shall be obligated not
later than September 30, 2001.

Mr. BOND. I yield the floor.
The PRESIDING OFFICER. The Sen-
ator from Nevada.

AND

AND

AND

AND
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AMENDMENT NO. 873

Mr. REID. Mr. President, I send an
amendment to the desk for Senator
HOLLINGS under my name under the au-
thorized list.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. HOLLINGS, proposes an amendment num-
bered 873.

The amendment is as follows:

(Purpose: Ensuring funding for defense and
education and the supplemental appropria-
tion by repealing tax cuts for 2001)

At the appropriate place, insert the fol-
lowing:

. ENSURING FUNDING FOR DEFENSE AND
EDUCATION AND THE SUPPLE-
MENTAL APPROPRIATION BY RE-
PEALING TAX CUTS FOR 2001.

(a) REPEAL.—

(1) IN GENERAL.—Section 101 of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 is repealed.

(2) APPLICATION OF CODE.—The Internal
Revenue Code of 1986 shall be applied and ad-
ministered as if such section 101 (and the
amendments made by such section) had
never been enacted.

(3) CONFORMING AMENDMENTS.—

(A) IN GENERAL.—Section 1 of the Internal
Revenue Code of 1986 (relating to tax im-
posed) is amended by adding at the end the
following new subsection:

‘(i) RATE REDUCTIONS AFTER 2001.—

‘(1) 10-PERCENT RATE BRACKET.—

‘“(A) IN GENERAL.—In the case of taxable
years beginning after December 31, 2001—

‘(1) the rate of tax under subsections (a),
(b), (c), and (d) on taxable income not over
the initial bracket amount shall be 10 per-
cent, and

‘“(ii) the 15 percent rate of tax shall apply
only to taxable income over the initial
bracket amount but not over the maximum
dollar amount for the 15-percent rate brack-
et.

‘“(B) INITIAL BRACKET AMOUNT.—For pur-
poses of this paragraph, the initial bracket
amount is—

‘(i) $14,000 ($12,000 in the case of taxable
years beginning before January 1, 2008) in
the case of subsection (a),

‘(i) $10,000 in the case of subsection (b),
and

‘(iii) % the amount applicable under
clause (i) (after adjustment, if any, under
subparagraph (C)) in the case of subsections
(c) and (d).

“(C) INFLATION ADJUSTMENT.—In pre-
scribing the tables under subsection (f)
which apply with respect to taxable years be-
ginning in calendar years after 2001—

‘“(i) the Secretary shall make no adjust-
ment to the initial bracket amount for any
taxable year beginning before January 1,
2009,

‘“(i1) the cost-of-living adjustment used in
making adjustments to the initial bracket
amount for any taxable year beginning after
December 31, 2008, shall be determined under
subsection (f)(3) by substituting ‘2007’ for
‘1992’ in subparagraph (B) thereof, and

‘“(iii) such adjustment shall not apply to

the amount referred to in subparagraph
(B)(iii).
If any amount after adjustment under the
preceding sentence is not a multiple of $50,
such amount shall be rounded to the next
lowest multiple of $50.

““(2) REDUCTIONS IN RATES AFTER DECEMBER
31, 2001.—In the case of taxable years begin-
ning in a calendar year after 2001, the cor-

The
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responding percentage specified for such cal-
endar year in the following table shall be
substituted for the otherwise applicable tax
rate in the tables under subsections (a), (b),
(c), (d), and (e).

The corresponding percentages shall be

“In the case of taxable substituted for

beginning during calend the following percentages:

year: 28% 31% 36%  396%
2002 and 2003 . 27.0% 30.0% 35.0% 38.6%
2004 and 2005 . 26.0% 29.0% 34.0% 37.6%
2006 and thereafter ...... 25.0% 280% 33.0% 350%

‘“(3) ADJUSTMENT OF TABLES.—The Sec-
retary shall adjust the tables prescribed
under subsection (f) to carry out this sub-
section.”.

(B) CONFORMING AMENDMENTS.—

(i) Subparagraph (B) of section 1(g)(7) of
such Code is amended by striking ‘15 per-
cent” in clause (ii)(II) and inserting ‘10 per-
cent.”.

(ii) Section 1(h) of such Code is amended—

(I) by striking ‘28 percent’ both places it
appears in paragraphs (1)(A){i)(I) and
(1)(B)(Q) and inserting ‘25 percent”’, and

(II) by striking paragraph (13).

(iii) Section 531 of such Code is amended by
striking ‘‘equal to’ and all that follows and
inserting ‘‘equal to the product of the high-
est rate of tax under section 1(c) and the ac-
cumulated taxable income.”.

(iv) Section 541 of such Code is amended by
striking ‘“‘equal to” and all that follows and
inserting ‘‘equal to the product of the high-
est rate of tax under section 1(c) and the un-
distributed personal holding company in-
come.”’.

(v) Section 3402(p)(1)(B) of such Code is
amended by striking ‘7, 15, 28, or 31 percent’’
and inserting ‘7 percent, any percentage ap-
plicable to any of the 3 lowest income brack-
ets in the table under section 1(c),”.

(vi) Section 3402(p)(2) of such Code is
amended by striking ‘15 percent’’ and insert-
ing ‘10 percent”’.

(vii) Section 3402(q)(1) of such Code is
amended by striking ‘‘equal to 28 percent of
such payment’ and inserting ‘‘equal to the
product of the third lowest rate of tax appli-
cable under section 1(c) and such payment’’.

(viii) Section 3402(r)(3) of such Code is
amended by striking ‘‘31 percent’ and insert-
ing ‘‘the fourth lowest rate of tax applicable
under section 1(c)”.

(ix) Section 3406(a)(1) of such Code is
amended by striking ‘‘equal to 31 percent of
such payment’’ and inserting ‘‘equal to the
product of the fourth lowest rate of tax ap-
plicable under section 1(c) and such pay-
ment”’.

(x) Section 13273 of the Revenue Reconcili-
ation Act of 1993 is amended by striking ‘28
percent’’ and inserting ‘‘the third lowest rate
of tax applicable under section 1(c) of the In-
ternal Revenue Code of 1986°".

(C) EFFECTIVE DATES.—

(i) IN GENERAL.—Except as provided in
clause (ii), the amendments made by this
paragraph shall apply to taxable years begin-
ning after December 31, 2001.

(ii) AMENDMENTS TO WITHHOLDING PROVI-
SIONS.—The amendments made by clauses
V), (vi), (vii), (viii), (ix), and (x) of subpara-
graph (B) shall apply to amounts paid after
December 31, 2001.

(b) RESERVE FUND FOR DEFENSE AND EDU-
CATION.—Subtitle B of title II of H. Con. Res.
83 (107th Congress) is amended by inserting
at the end the following:

“SEC. 219. STRATEGIC RESERVE FUND FOR DE-
FENSE AND EDUCATION.

If legislation is reported by the Committee
on Appropriations of the Senate or the Com-
mittee on Appropriations of the House of
Representatives, or an amendment thereto is
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offered or a conference report thereon is sub-
mitted, that would increase funding for de-
fense or education, the chairman of the ap-
propriate Committee on the Budget shall re-
vise the aggregates, functional totals, allo-
cations, and other appropriate levels and
limits in this resolution for that measure by
not exceeding the amount resulting from the
repeal and amendments made by section
~ (a) of the Supplemental Appropriations
Act, 2001 for fiscal years 2001 and 2002, as
long as that measure will not, when taken
together with all other previously enacted
legislation, reduce the on-budget surplus
below the level of the Medicare Hospital In-
surance Trust Fund surplus in any fiscal
year provided in this resolution.”.

Mr. REID. Mr. President, I ask unan-
imous consent that the amendment be
set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 874

Mr. REID. Mr. President, I send an
amendment to the desk for Senator
WELLSTONE under the authorized list.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. WELLSTONE, proposes an amendment
numbered 874.

The amendment is as follows:
(Purpose: To increase funding for the Low-

Income Home Energy Assistance Program,

with an offset)

On page 11, between lines 8 and 9, insert
the following:

(RESCISSIONS)

SEC. 1207. (a)(1) Effective July 31, 2001, of
the funds provided to the Secretary of De-
fense, for fiscal year 2001 administrative ex-
penses, under the Department of Defense Ap-
propriations Act, 2001, the Military Con-
struction Appropriations Act, 2001, and the
Energy and Water Development Appropria-
tions Act, 2001, and remaining in Federal ap-
propriations accounts, an amount equal to
$150,000,000 is rescinded.

(2) Such amount shall be rescinded from
such Federal appropriations accounts as the
Secretary of Defense shall specify before
July 31, 2001. In determining the accounts to
specify, the Secretary of Defense shall take
into consideration the need to promote effi-
ciency, cost-effectiveness, and productivity
within the Department of Defense, as well as
to maintain readiness and troop quality of
life.

(b) Effective August 1, 2001, if the Sec-
retary of Defense has not specified accounts
for rescissions under subsection (a), of the
funds described in subsection (a)(1) and re-
maining in Federal appropriations accounts,
an amount equal to $150,000,000 is rescinded
through proportional reductions to the por-
tions of such accounts that contain such
funds.

On page 36, line 9, strike ‘‘$300,000,000"" and
insert ‘$450,000,000"".

AMENDMENT NO. 875

Mr. REID. Mr. President, I ask unan-
imous consent that the amendment be
set aside, and I send an amendment to
the desk on behalf of Senator JOHNSON.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. REID], for
Mr. JOHNSON, proposes an amendment num-
bered 875.
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The amendment is as follows:
(Purpose: To amend the Higher Education

Act of 19656 to make certain interest rate

changes permanent)

At the appropriate place, insert the fol-
lowing:

SEC. . EXTENSION OF INTEREST RATE PROVI-
SIONS.

(a) TECHNICAL CORRECTION.—Paragraph (6)
of section 455(b) of the Higher Education Act
of 1965 (20 U.S.C. 1087e(b)), as redesignated by
section 8301(c)(1) of the Transportation Eq-
uity Act for the 21st Century (Public Law
105-178; 112 Stat. 498) is redesignated as para-
graph (8) and inserted after paragraph (7) of
that section.

(b) EXTENSION.—

(€] AMENDMENTS.—Sections 427A(Kk),
428C(c)(1), 438(b)(2)(I), and 455(b)(6) of such
Act (20 U.S.C. 1077a(k), 1078-3(c)(1), 1087—
1(b)(2)(I), 1087e(b)(6)) are each amended by
striking ‘‘and before July 1, 2003, each place
it appears.

(2) CONFORMING AMENDMENTS.—

(A) Section 427A(k) of such Act is amended
by striking the subsection heading and in-
serting the following: ‘“‘INTEREST RATES FOR
NEW LOANS ON OR AFTER OCTOBER 1, 1998.—.

(B) Section 438(b)(2)(I) of such Act is
amended—

(i) by striking the subparagraph heading
and inserting the following: ‘‘LOANS DIS-
BURSED ON OR AFTER JANUARY 1, 2000.—’; and

(ii) in clause (i), by striking ‘2000,”” and in-
serting ‘2000°.

(C) Section 455(b)(6)
amended—

(i) by striking the paragraph heading and
inserting the following: “‘INTEREST RATE PRO-
VISION FOR NEW LOANS ON OR AFTER OCTOBER
1, 1998.—"’; and

(ii) in subparagraph (D), by striking 1999,”’
and inserting “1999”°.

Mr. REID. Mr. President, this amend-
ment for Senator JOHNSON preserves a
bipartisan compromise achieved in the
1998 Higher Education Act that reduced
and stabilized higher education loan in-
terest rates. The amendment that has
been offered amends the Higher Edu-
cation Act to continue the current stu-
dent loan interest rate formulas, pre-
serving the successful system that
helps put millions of students through
school every year.

The budget resolution includes a
Technical Reserve Fund that makes it
possible to fix the problem in 2001 be-
fore a crisis develops in 2003 when the
current formula for calculating inter-
est rates is due to expire. But the re-
serve fund in the resolution will expire
early next year. Therefore, action is
needed now so that Congress and the fi-
nancial aid community can turn to im-
proving financial aid programs all over
this country.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, in relation
to the amendment I offered on behalf of
Senator HOLLINGS, the RECORD should
reflect that I have spoken to the Sen-

of such Act is

The
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ator from South Carolina on several
occasions today. He feels very strongly
about the subject matter of this
amendment. I am glad I had this slot
available for the Senator, and I am
happy to have offered this amendment
on his behalf. Senator HOLLINGS will be
available to speak more on the subject
at a later time.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
KERRY). Without objection, it is so or-
dered.

The Senator from West Virginia is
recognized.

Mr. BYRD. Mr. President, under the
order, Senators, to be eligible to call
up their amendments, had to offer
those amendments by no later than 6
p.m. today; am I correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. BYRD. Will the Chair please have
the clerk state the amendments that
qualify on the morrow?

The PRESIDING OFFICER. The
clerk will read the qualified amend-
ments.

The assistant legislative clerk read
as follows:

Senator SCHUMER, amendment No. 862;
Senator FEINGOLD, amendment No. 863; Sen-
ator ROBERTS, amendment No. 864; Senator
VOINOVICH, amendment No. 865; Senator
CONRAD, second-degree amendment No. 866 to
amendment No. 865; Senator CONRAD, amend-
ment No. 867; Senator MCCAIN, amendment
No. 868; Senator McCAIN, amendment No. 869;
Senator HUTCHINSON, amendment No. 870;
Senator CRAIG, amendment No. 871; Senator
BoND, amendment No. 872; Senator REID for
Senator HOLLINGS, amendment No. 873; Sen-
ator WELLSTONE, amendment No. 874; and
Senator JOHNSON, amendment No. 875.

Mr. BYRD. I take it that the hour of
6 p.m. has arrived?

The PRESIDING OFFICER. The Sen-
ator is correct; it has arrived.

Mr. BYRD. I thank the Chair and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

MORNING BUSINESS

Mr. BYRD. Mr. President, subject to
change by the leadership, I ask unani-
mous consent that there now be a pe-
riod for the transaction of morning
business, not to extend beyond the
hour of 6:30 p.m., and that Senators
may be permitted to speak for not to
exceed 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. HELMS. I ask it be in order for
me to deliver my remarks seated at my
desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RES TPSA LOQUITUR

Mr. HELMS. Mr. President, the July
edition of the American Legion maga-
zine features a remarkable statement
of obvious truth by a much maligned
American who deserves far better than
the petty sniping he endures at the
hands of cunning politicians and the
media, neither of whom would ac-
knowledge the truth if they fell over it
in the middle of the street.

U.S. Supreme Court Justice Clarence
Thomas pulled no punches in this arti-
cle. His piece in the American Legion
magazine was headed, appropriately,
“Courage v. Civility.” Mr. Justice
Thomas knows a good bit about both.
He is, himself, a civil gentleman who
possesses great courage.

The subhead on his piece pinpoints a
great deal about how a good many
American freedoms are being lost. One
of the things he says is, those who cen-
sor themselves put fear ahead of free-
dom. I will quote briefly from two or
three statements made by the distin-
guished Justice of the Supreme Court.

He said:

I do not believe that one should fight over
things that don’t really matter. But what
about things that do matter? It is not com-
forting to think that the natural tendency
inside us is to settle for the bottom, or even
the middle of the stream.

This tendency, in large part, results from
an overemphasis on civility. None of us
should be uncivil in our manner as we debate
issues of consequence. No matter how dif-
ficult it is, good manners should be routine.
However, in the effort to be civil in conduct,
many who know better actually dilute firm-
ly held views to avoid appearing
‘“‘judgmental.” They curb their tongues not
only in form but also in substance. The in-
sistence on civility in the form of our de-
bates has the perverse effect of cannibalizing
our principles, the very essence of a civil so-
ciety. That is why civility cannot be the gov-
erning principle of citizenship or leadership.

By yielding to a false form of civility, we
sometimes allow our critics to intimidate us.
As I have said, active citizens are often sub-
jected to truly vile attacks; they are branded
as mean-spirited, racist, TUncle Tom,
homophobic, sexist, etc. To this we often re-
spond (if not succumb), so as not to be con-
stantly fighting, by trying to be tolerant and
nonjudgmental—i.e., we censor ourselves.
This is not civility. It is cowardice, or well-
intentioned self-deception at best.

I shall not quote further from this
super article written by Mr. Justice
Clarence Thomas, but I do ask unani-
mous consent the article by him be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:
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[From the American Legion Magazine, July
2001]
COURAGE v. CIVILITY
THOSE WHO CENSOR THEMSELVES PUT FEAR
AHEAD OF FREEDOM
(By Clarence Thomas)

My beliefs about personal fortitude and the
importance of defending timeless principles
of justice grew out of the wonderful years I
spent with my grandparents, the years I have
spent in Washington and my interest in
world history—especially the history of
countries in which the rule of law was sur-
rendered to the rule of fear, such as during
the rise of Nazism in what was then one of
the most educated and cultured countries in
Europe.

I have now been in Washington, D.C., for
more than two decades. When I first arrived
here in 1979, I thought there would be great
debates about principles and policies in this
city.

I expected citizens to feel passionately
about what was happening in our country, to
candidly and passionately debate the policies
that had been implemented and suggest new
ones.

I was disabused of this heretical notion in
December 1980, when I was unwittingly can-
did with a young Washington Post reporter.
He fairly and thoroughly displayed my naive
openness in his op-ed about our discussion,
in which I had raised what I thought were le-
gitimate objections to a number of sacred
policies, such as affirmative action, welfare,
school busing—policies I felt were not well
serving their intended beneficiaries. In my
innocence, I was shocked at the public reac-
tion. I had never been called such names in
my entire life.

Why were these policies beyond question?
What or who placed them off limits? Would
it not be useful for those who felt strongly
about these matters, and who wanted to
solve the same problems, to have a point of
view and to be heard? Sadly, in most forums
of public dialogue in this country, the an-
swer is no.

It became clear in rather short order that
on very difficult issues, such as race, there
was no real debate or honest discussion.
Those who raised questions that suggested
doubt about popular policies were subjected
to intimidation. Debate was not permitted.
Orthodoxy was enforced.

Today, no one can honestly claim surprise
at the venomous attacks against those who
take positions that are contrary to the
canon laid down by those who claim to shape
opinions. Such attacks have been standard
fare for some time.

If you trim your sails, you appease those
who lack the honesty and decency to dis-
agree on the merits but prefer to engage in
personal attacks. A good argument diluted
to avoid criticism is not nearly as good as
the undiluted argument, because we best ar-
rive at truth through a process of honest and
vigorous debate. Arguments should not
sneak around in disguise, as if dissent were
somehow sinister. One should not be cowed
by criticism.

In my humble opinion, those who come to
engage in debates of consequence, and who
challenge accepted wisdom, should expect to
be treated badly. Nonetheless, they must
stand undaunted. That is required. And that
should be expected, for it is bravery that is
required to secure freedom. * * * For brutes,
the most effective tactic is to intimidate an
opponent into the silence of self-censorship.

In September 1975, The Wall Street Journal
published a book review by Michael Novak of
Thomas Sowell’s book, ‘“‘Race and Econom-
ics.” The opening paragraph changed my life.
It reads:

‘““Honesty on questions of race is rare in
the United States. So many and unrecog-
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nized have been the injustices committed
against blacks that no one wishes to be un-
kind, or subject himself to intimidating
charges. Hence, even simple truths are com-
monly evaded.”

This insight applies with equal force to
very many conversations of consequence
today. Who wants to be denounced as a
heartless monster? On important matters,
crucial matters, silence is enforced.

Even if one has a valid position, and is in-
tellectually honest, he has to anticipate
nasty responses aimed at the messenger
rather than the argument. The objective is
to limit the range of the debate, the number
of messengers and the size of the audience.
The aim is to pressure dissenters to sanitize
their message, so as to avoid being subjected
to hurtful ad hominem criticism. Who wants
to be caluminated? It’s not worth the trou-
ble.

But is it worth it? Just what is worth it,
and what is not? If one wants to be popular,
it is counterproductive to disagree with the
majority. If one just wants to tread water
until the next vacation, it isn’t worth the
agony. If one just wants to muddle through,
it is not worth it. In my office, a little sign
reads: ‘“To avoid criticism, say nothing, do
nothing, be nothing.”

None of us really believes that the things
we fear discussing honestly these days are
really trivial—and the reaction of our critics
shows that we are right. If our dissents are
so trivial, why are their reactions so in-
tense? If our ideas are trivial, why the head-
hunting? Like you, I do not want to waste
my time on the trivial. I certainly have no
desire to be browbeaten and intimidated for
the trivial.

What makes it all worthwhile? What
makes it worthwhile is something greater
than all of us. There are those things that at
one time we all accepted as more important
than our comfort or discomfort—if not our
very lives: Duty, honor, country! There was
a time when all was to be set aside for these.
The plow was left idle, the hearth without
fire, the homestead abandoned.

To enter public life is to step outside our
more confined, comfortable sphere, and to
face the broader, national sphere of citizen-
ship. What makes it all worthwhile is to de-
vote ourselves to the common good.

It goes without saying that we must par-
ticipate in the affairs of our country if we
think they are important and have an im-
pact on our lives. But how are we to do that?
In what manner should we participate?

I do not believe that one should fight over
things that don’t really matter. But what
about things that do matter? It is not com-
forting to think that the natural tendency
inside us is to settle for the bottom, or even
the middle of the stream.

This tendency, in large part, results from
an overemphasis on civility. None of us
should be uncivil in our manner as we debate
issues of consequence. No matter how dif-
ficult it is, good manners should be routine.
However, in the effort to be civil in conduct,
many who know better actually dilute firm-
ly held views to avoid appearing
‘“‘judgmental.” They curb their tongues not
only in form but also in substance. The in-
sistence on civility in the form of our de-
bates has the perverse effect of cannibalizing
our principles, the very essence of a civil so-
ciety. That is why civility cannot be the gov-
erning principle of citizenship or leadership.

By yielding to a false form of civility, we
sometimes allow our critics to intimidate us.
As I have said, active citizens are often sub-
jected to truly vile attacks; they are branded
as mean-spirited, racist, TUncle Tom,
homophobic, sexist, etc. To this we often re-
spond (if not succumb), so as not to be con-
stantly fighting, by trying to be tolerant and
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nonjudgmental—i.e., we censor ourselves.
This is not civility. It is cowardice, or well-
intentioned self-deception at best.

The little-known story of Dimitar Peshev
shows both the power of self-deception and
the explosive effect of telling the truth and
the dangers inherent in allowing the rule of
law and the truth to succumb to political
movements of the moment.

Peshev was the vice president of the Bul-
garian Parliament during World War II. He
was a man like many—simple and straight-
forward, not a great intellectual, not a mili-
tary hero—just a civil servant doing his job
as best he could, raising his family, strug-
gling through a terrible moment in European
history.

Bulgaria was pretty lucky because it man-
aged to stay out of the fighting, even though
the Nazis had placed the Bulgarian govern-
ment—and the king—under enormous pres-
sure to enter the war on the side of the Axis,
or at a minimum to permit the destruction
of the Bulgarian Jews. Bulgaria had no tradi-
tion of widespread anti-semitism, and the
leaders of the country were generally unwill-
ing to turn over their own citizens to certain
death. But like all the other European coun-
tries, Bulgaria moved toward the Holocaust
in small steps.

Peshev was one of many Bulgarian officials
who heard rumors of the new policy and con-
stantly queried his ministers. They lied to
him, and for a time he believed their lies.
Perhaps the ministers somehow believed the
lies themselves. But in the final hours, a
handful of citizens from Peshev’s hometown
raced to Sofia to tell him the truth: that
Jews were being rounded up, that the rains
were waiting.

According to the law, such actions were il-
legal. So Peshev forced his way into the of-
fice of the interior minister, demanding to
know the truth. The minister repeated the
official line, but Peshev didn’t believe him.
He demanded that the minister place a tele-
phone call to the local authorities and re-
mind them of their legal obligations. This
brave act saved the lives of the Bulgarian
Jews. Peshev then circulated a letter to
members of Parliament, condemning the vio-
lation of the law and demanding that the
government ensure that no such thing take
place.

According to his biographer, Peshev’s
words moved all those ‘“‘who until that mo-
ment had not imagined what could happen
but who now could not accept what they had
discovered.”” He had broken through the wall
of self-deception and forced his colleagues to
face the truth.

There is no monument to this brave man.
Quite the contrary, the ministers were em-
barrassed and made him pay the price of
their wickedness. He was removed from the
position of vice president, publicly chastised
for breaking ranks and politically isolated.

But he had won nonetheless: The Kking
henceforth found ways to stall the Nazis; the
leader of the Bulgarian Orthodox Church
publicly defended the country’s Jews; and
even the most convinced anti-Semites in the
Bulgarian government dared not advocate
active cooperation with the Third Reich.

After the war, when the communists took
over Bulgaria, they rewrote the wartime his-
tory to give the Communist Party credit for
saving the Jews. Peshev was sent to the
Gulag, and his story was only rediscovered
after the collapse of the Soviet Union.

Pope John Paul II has traveled the entire
world challenging tyrants and murderers of
all sorts, speaking to millions of people,
bringing them a single, simple message: ‘‘Be
not afraid.”

He preached this message to people living
under communist tyranny in Poland, in
Czechoslovakia, in Nicaragua and in China:
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‘“Be not afraid.” He preached it to Africans
facing death from marauding tribes and mur-
derous disease: ‘“Be not afraid.” And he
preached it to us, warning us how easy it is
to be trapped in a ‘‘culture of death’ even in
our comfortable and luxurious country: ‘‘Be
not afraid.”

Those three little words hold the power to
transform individuals and change the world.
They can supply the quiet resolve and un-
voiced courage necessary to endure the inev-
itable intimidation.

Today we are not called upon to risk our
lives against some monstrous tyranny.
America is not a barbarous country. Our peo-
ple are not oppressed, and we face no press-
ing international threat to our way of life,
such as the Soviet Union once posed.

Though the war in which we are engaged is
cultural, not civil, it tests whether this ‘‘na-
tion: conceived in liberty . . . can long en-
dure.” President Lincoln’s words do endure:
“It is . . . for us [the living] to be here dedi-
cated to the great task remaining before us

. . that from these honored dead we take
increased devotion to the cause for which
they gave the last full measure of devotion
. . . that we here highly resolve that these
dead shall not have died in vain . .. that
this nation, under God, shall have a new
birth of freedom . . . and that government of
the people . . . by the people . . . for the peo-
ple . . . shall not perish from the earth.

The founders warned us that freedom re-
quires constant vigilance and repeated ac-
tion. It is said that, when asked what sort of
government the founders had created. Ben-
jamin Franklin replied that they had given
us ‘‘a republic, if you can keep it.”” Today, as
in the past, we need a brave civic virtue, not
a timid civility, to keep our republic. Be not
afraid.

———————

THE ANNUAL MEETING OF THE
CORPORATION FOR NATIONAL
SERVICE

Mr. LOTT. Mr. President, I would
like to take this opportunity to recog-
nize the recent meeting of the board of
directors of the Corporation for Na-
tional Service which was hosted by my
home State of Mississippi. Mississip-
pians are known for their hospitality
and compassion, so playing host to this
meeting in Jackson was a natural fit.

The board members used this forum
to elect Stephen Goldsmith, chairman
of the board of directors for the Cor-
poration for National Service. As the
former mayor of Indianapolis, Chair-
man Goldsmith earned a reputation for
innovative thinking, reducing spend-
ing, and improving infrastructure. I
wish him the best of luck in his new
role as chairman.

I also understand that at this year’s
meeting of the board, a coalition of re-
ligious and community leaders praised
President Bush for his faith-based and
community initiatives, and announced
the creation of the Mississippi Faith-
Based Coalition for Community Re-
newal. My constituents advise me that
this coalition will work with the Presi-
dent to implement his faith-based plan
and bring hope and opportunity to all
Mississippians.

Mississippi is truly proud to have
been chosen as the host site for the 2001
meeting of the board of directors of the
Corporation for National Service. I
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want to encourage other boards, orga-
nizations, corporations, and groups to
hold their special events in Mississippi
and share in all we have to offer.

———

HONORING NOBEL LAUREATES

Mr. BIDEN. Mr. President, on July 18
here in Washington, the American Col-
lege of Neuropsychopharmacology will
be honoring its members who have won
the Nobel Prize for Medicine or Physi-
ology. The honorees include the three
Nobel Prize winners from the year 2000:
Dr. Arvid Carlsson from Goteborg Uni-
versity in Sweden, Dr. Paul Greengard
from Rockefeller University in New
York City, and Dr. Eric Kandel from
Columbia University in New York City.
Also being honored is the 1970 Nobel
Prize winner, Dr. Julius Axelrod from
the National Institutes of Health in
Maryland. Together, these Nobel Prize
winners have helped us begin to under-
stand how that most mysterious and
important human organ, the brain, ac-
tually works.

The brain is a huge collection of
nerve cells, connected to each other in
complicated networks. Nerve impulses,
which are the means of communicating
information from the brain to the var-
ious parts of the body, are conducted
from one end of a nerve cell to another
by a form of electrical action. Dr.
Axelrod’s work set the stage for our
modern knowledge of brain
neurochemistry by establishing the im-
portant role of mneurotransmitters,
which are chemicals that serve to
transmit these nerve impulses from
one nerve cell to another through a
connecting region called the synapse. A
key first step in understanding the
brain was this discovery that, as nerve
impulses move from nerve cell to nerve
cell, they switch from an electrical
conduction to a chemical conduction
and then back again to an electrical
conduction.

Dr. Carlsson started to fill in this
general outline by discovering that the
chemical dopamine was one of these
important chemicals that transmits
nerve signals from one nerve cell to an-
other. Moreover, dopamine seemed to
be very important in controlling body
motions. Dr. Carlsson’s work with ex-
perimental animals who were deficient
in dopamine led to the seminal dis-
covery that Parkinson’s disease in hu-
mans, a disabling and progressive dis-
ease associated with tremors and im-
paired mobility, was directly related to
a deficiency of dopamine in certain
parts of the brain. This landmark find-
ing led directly to the treatment of
Parkinson’s disease with L-dopa, a
drug that is converted to dopamine in
the body. To this very day, the founda-
tion for treatment of this illness is the
use of medications that increase
dopamine in the brain or mimic its ac-
tion there.

Dr. Carlsson also discovered that the
drugs used to treat schizophrenia, a se-
vere mental illness affecting thought
processes, also seemed to work by af-
fecting the action of dopamine in the
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brain. In contrast to the situation with
Parkinson’s disease, in which adminis-
tration of L-dopa seemed to work by
increasing dopamine in the brain, the
antipsychotic drugs such as thorazine,
which are used to treat schizophrenia,
seemed to work by blocking the action
of dopamine in the brain. To this very
day, medications that block the effects
of dopamine remain the mainstay of
treatment for schizophrenia. Dr.
Carlsson’s work was instrumental in
establishing the biological foundation
of mental illness, which has led to our
ability to target treatment of such dis-
orders with medications based on their
specific biochemical cause.

Dr. Greengard carried this line of
work one step further, examining ex-
actly how such neurotransmitters
work as they transfer nerve impulses
from one nerve cell to another through
the connecting region called the syn-
apse. He described in detail the cascade
of chemical reactions that occurs as
the neurotransmitter chemicals stimu-
late the next nerve cell in the nerve
pathway, which results in conversion
of the nerve impulse back into an elec-
trical signal. Particularly important
was the discovery of the different
speeds at which these nerve signals are
transmitted across the synapse. This
framework enabled him to establish, on
a molecular and biochemical level, the
mechanism of action of various drugs
that act on the central nervous system.

Finally, Dr. Kandel expanded the
context of this research area by show-
ing how such complex processes as
memory and learning are directly re-
lated to the basic biochemical founda-
tions outlined by Drs. Greengard,
Carlsson, and Axelrod. In detailed stud-
ies in animals, Dr. Kandel showed that
the process of memory was associated
with specific changes in the shape and
functioning of the synapse region that
connects pairs of nerve cells. This re-
search revealed that these connections
between nerve cells, rather than being
just passive junctions, are actually vi-
tally important in the complicated
processes of the nervous system.

The brain could be said to be the ulti-
mate human frontier. As scientists
pieced together the function of all the
other organs in the body over the last
few centuries, the brain remained an
enigma. The work of Drs. Axelrod,
Carlsson, Greengard, and Kandel starts
to clear away some of the mystery that
surrounds the brain, and this research
has already led to practical, clinical
advances to help millions of people
with neurological and mental disorders
such as Parkinson’s disease and schizo-
phrenia. This basic understanding of
how the brain works is clearly nec-
essary for understanding of the numer-
ous brain disorders that affect many
more millions of people worldwide,
some of which are just starting to be
elucidated. Moreover, these pioneering
studies have opened the door to the de-
velopment of targeted medications to
treat such illnesses. I am particularly
excited about the possibility that this
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research will unlock the key to the
medical treatment of substance abuse
disorders, whose social impact in our
country is enormous. On behalf of the
many people who stand to live longer
and more fulfilling lives as a result of
their discoveries, I extend my deepest

congratulations to these esteemed
Nobel laureates.
————
LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of this year. The
Local law Enforcement Act of 2001
would add new categories to current
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred June 2, 1999 in
Greenfield, MA. Jonathan Shapiro, 18,
and Matthew Rogers, 20, used a pocket-
knife to cut an anti-gay slur into the
back of a high school classmate.

Government’s first duty is to defend
its citizens, to defend them against the
harms that come out of hate. The
Local Law Enforcement Enhancement
Act of 2001 is now a symbol that can be-
come substance. I believe that by pass-
ing this legislation, we can change
hearts and minds as well.

———

UNITED NATIONS CONFERENCE ON
THE ILLICIT TRADE IN SMALL
ARMS AND LIGHT WEAPONS IN
ALL ITS ASPECTS

Mrs. FEINSTEIN. Mr. President,
today in New York the United Nations
convened the conference on the Illicit
Trade in Small Arms and Light Weap-
ons in All its Aspects, the first effort
by the U.N. to address the pressing
issue of small arms trafficking.

The mass proliferation of small
arms—shoulder-mounted missiles, as-
sault weapons, grenade launchers,

high-powered sniper rifles and other
tools of death—is fueling civil wars,
terrorism and the international drug
trade throughout the world.

The grimmest figures come from de-
veloping countries where light, cheap
and easy to use small arms and light
weapons, such as AK-47s and similar
military assault rifles, have become
the weapons of choice of narco-traf-
fickers, terrorists and insurgents.

The problem is staggering: An esti-
mated 500 million illicit small arms
and light weapons are in circulation
around the globe, and in the past dec-
ade four million people have been
killed by them in civil war and bloody
fighting.

Nine out of 10 of these deaths are at-
tributed to small arms and light weap-
ons. According to the International
Committee of the Red Cross, more than
50 percent of those killed are believed
to be civilians.

Starting today, the United Nations
will host a conference on the Illicit
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Trade in Small Arms and Light Weap-
ons in All its Aspects. At this con-
ference, the U.N., for the first time,
will seek to devise international stand-
ards and procedures for curtailing
small arms trafficking. It is an issue of
extreme importance to the United
States. Not only because of the vio-
lence and devastation itself, but be-
cause of the threat these weapons pose
to our political, economic and security
interests.

The volume of weaponry has fueled
cycles of violence and been a major fac-
tor in the devastation witnessed in re-
cent conflicts in Africa, the Balkans,
and South Asia, among other places.
These conflicts undermine regional
stability and endanger the spread of de-
mocracy and free-markets around the
world. Here are a few examples.

In Mexico a lethal flow of guns south
from the United States has fed that na-
tion’s drug war. Hundreds of thousands
of weapons over the last decade have
flooded into Mexico from the United
States. Authorities recently traced a
sale of 80 Chinese assault weapons from
a San Diego gunshop to a Tijuana
weapons dealer for $27,000. Many of
these ended up in the hands of the
Arellano Felix drug cartel and are be-
lieved responsible for at least 21
deaths, including two infants, six chil-
dren and a pregnant 17- year-old girl
shot and killed during a mass murder
at Rancho el Rodeo in September 1998.

In Albania more than 650,000 weapons
and 20,000 tons of explosives dis-
appeared from government depots in
the three years leading up to the out-
break of violence in the Balkans, ac-
cording to the U.N. The continued pres-
ence of the weapons poses a very real
threat to NATO and U.S. peacekeepers
in the region.

And in Colombia, the continued in-
stability is in part due to the tor-
rential flow of rifles and pistols to
rebel groups and drug gangs who have
used the imported weapons to murder
judges, journalists, police officers, as
well as innocent passers-by.

The increased access by terrorists,
guerrilla groups, criminals, and others
to small arms and light weapons puts
in jeopardy U.S. law enforcement ef-
forts, business people based or trav-
eling overseas, and even U.S. tourists.

In approaching the United Nations
Conference, it is critical that the U.S.
government negotiate and support
making the trafficking of small arms
traceable and eliminate the secrecy
that permits thousands of weapons to
fuel crime and war without anyone’s
knowledge of their source.

It is my hope the United Nations will
move to create international proce-
dures to control the proliferation of
small arms and light weapons. The
United States has some of the strong-
est arms export controls in the world,
and it is in the U.S. interest to see that
those standards are equaled by the
world community.



S7328

In addition, the United States has a
moral responsibility to push for the de-
velopment of measures that stop weap-
ons from winding up in the hands of
abusive government forces, terrorists
and drug-traffickers.

Specifically, the TU.S. Government
should champion a conference program
of action that mandates countries’
early negotiations on legally binding
procedures: a Framework Convention
on International Arms Transfers that
sets out export criteria based on coun-
tries’ current obligations under inter-
national law; and an International
Agreement on Marking and Tracing
that develops systems for adequate and
reliable marking of arms at manufac-
ture and import and record-keeping on
arms production, possession and trans-
fer.

The Program of Action must also in-
clude the establishment of regional and
international transparency mecha-
nisms and concrete steps to achieve
improved implementation and enforce-
ment of arms embargoes.

United States leadership should en-
sure that the conference is the first
step, not the last, in the international
community’s efforts to control the
spread of small arms and light weap-
ons.

Mr. SESSIONS. Mr. President, sev-
eral people who opposed the nomina-
tion of Theodore B. Olson to be Solic-
itor General made charges that con-
tained serious factual errors. These are
not, I believe, debatable questions of
interpretation when the facts are care-
fully examined. We have had our bipar-
tisan investigation and hearing, and we
have confirmed Mr. Olson, and we
should move on; but we owe it to Mr.
Olson, to future nominees, and to the
Senate as an institution to make sure
that the record is correct.

Before turning to some specific er-
rors, I want to emphasize that Mr.
Olson responded to all of the commit-
tee’s questions. Mr. Olson is one of the
Nation’s most talented lawyers and
most dedicated public servants. He
completed our questionnaire; he an-
swered the questions asked at the hear-
ing; he responded to more than one
hundred written follow-up questions;
and he repeatedly offered to meet with
any Senator who had any further ques-
tions. He was clear, he was candid, he
was responsive. Indeed, every thing
that critics suggest Mr. Olson tried to
hide, Mr. Olson in fact volunteered to
the Committee, either in his response
to the committee’s questionnaire or in
his responses to our questions.

One inaccurate claim was that Mr.
Olson engaged in word games in his an-
swers about the American Spectator’s
“Arkansas Project.” In fact, at the
committee hearing, it was clear that
the committee and Mr. Olson had a
shared understanding of that phrase,
and Mr. Olson’s answers expressly re-
sponded within that framework. The
questions specifically characterized the
‘““Arkansas Project’” as involving only
the project pursuant to which ‘‘Richard

CONGRESSIONAL RECORD — SENATE

Mellon Scaife funneled money through
the American Spectator” to inves-
tigate the Clintons. Those were the
words used in the question, and Mr.
Olson adopted those words in his an-
swers. There is no indication that any
Senator, or Mr. Olson, intended the
term ‘‘Arkansas Project” to refer to
anything other than the Scaife-funded
journalistic efforts to investigate the
Clintons’ history in Arkansas.

Thus, there were no word games by
Mr. Olson. It is Mr. Olson’s critics who
played word games, by retroactively
changing the meaning of the ‘‘Arkan-
sas Project” to embrace essentially
every Clinton-related article published
or even considered by the American
Spectator magazine in the 1990s. That
was not the way the committee or Mr.
Olson used that term at the hearing,
and it is wrong and unfair to suggest
otherwise.

At the very least, if any Senator was
somehow personally uncertain what
Mr. Olson intended when he was an-
swering questions concerning the ‘‘Ar-
kansas Project,” that Senator could
have followed up at the hearing. No
Senator did.

Second, some have argued that Mr.
Olson improperly attempted to mini-
mize his role in the so-called ‘‘Arkan-
sas Project” during his confirmation
hearing. The charges include allega-
tions that only belatedly did Mr. Olson
“admit’ that he and his firm provided
legal services to the American Spec-
tator, that he had discussions in social
settings with those working on Arkan-
sas Project matters, and that he him-
self authored articles for the magazine
paid for out of the special Richard Mel-
lon Scaife fund.

Each of these allegations, however, is
contradicted by the factual record. Mr.
Olson consistently stated that he and
others at his law firm performed legal
services for the American Spectator
beginning in 1994, that they billed the
magazine for those services at their
normal market rates, and that the
magazine paid them only for the legal
services actually performed. Indeed,
that Mr. Olson’s firm provided legal
services to the American Spectator has
been widely known and a matter of
public record for several years. It is not
something that he ‘“‘admitted” under
close questioning. Those legal serv-
ices—involving such things as book
contracts and employee disputes—were
not ‘“‘in connection with” the ‘‘Arkan-
sas Project,” and any suggestion to the
contrary, based on the record as I know
it, is wrong as a matter of fact.

As for Mr. Olson’s presence in social
settings with individuals associated
with the ‘“‘Arkansas Project,” the ques-
tions were asked and Mr. Olson never
made any attempt to conceal or mini-
mize his attendance at those social
events. He stated that he was unaware
of any discussions at those events con-
cerning the Scaife-funded efforts to in-
vestigate Clinton scandals, and no one
has contradicted that testimony. In-
deed, every knowledgeable individual—
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including one of Mr. Olson’s chief crit-
ics—has confirmed that testimony. I
also understand that journalists em-
ployed by other magazines and news-
papers—competitors of the American
Spectator—and a wide range of other
persons also attended those social
events. Thus, they also had discussions
“in social settings’” with those working
on Arkansas Project matters, but no
responsible person would assert that
their attendance at those events made
them participants in the American
Spectator’s ‘““‘Arkansas Project.”

Mr. Olson also testified during his
hearing about his authorship and co-
authorship of several articles critical
of the Clintons and other public offi-
cials. Indeed, he voluntarily provided
copies of those American Spectator ar-
ticles to the Judiciary Committee in
his response to the committee’s stand-
ard questionnaire, well in advance of
his confirmation hearing. It is simply
not correct, as a matter of fact, to sug-
gest that he only ‘“‘admitted’ his au-
thorship of the articles after the com-
mittee hearing.

As to the American Spectator’s in-
ternal bookkeeping for its payments to
Mr. Olson or his law firm, it seems
plain that Mr. Olson had no way of
knowing how the Spectator categorized
those payments for its own purposes,
any more than taxpayers will know
from the face of the check to what in-
ternal account the Government will
charge the rebate checks flowing from
President Bush’s tax cut. Mr. Olson
said that he never even saw the checks
which were sent to his law firm’s head-
quarters in Los Angeles in payment of
routine client billings. All of this is in
the record.

There was no ‘‘expansion’ or change
in Mr. Olson’s testimony on the fore-
going points over the last several
weeks. It is similarly inaccurate to
say, as some critics do, that Mr. Olson
“modified”’ his answers, ‘‘changed’ his
recollections, or ‘‘conceded’ additional
knowledge. To a remarkable degree,
Mr. Olson has clearly and consistently
answered the questions we asked him.
His testimony, moreover, has been
fully confirmed by the individuals
most closely associated with the ‘“‘Ar-
kansas Project,” including the editor-
in-chief, editor, and publisher of the
American Spectator magazine during
the relevant time period, as well as the
three individuals who primarily per-
formed the investigative journalism
funded by the ‘‘Arkansas Project.”
Each of these individuals stepped for-
ward voluntarily to confirm the accu-
racy of Mr. Olson’s testimony. Indeed,
there is no one with percipient knowl-
edge of these events who has contra-
dicted Mr. Olson.

Third, some mistakenly attempt to
create a conflict in Mr. Olson’s testi-
mony by confusing the amounts he was
paid for writing articles for the Amer-
ican Spectator with the very different
amounts that Mr. Olson’s law firm re-
ceived for providing legal services to
the American Spectator over a span of
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many years. Mr. Olson told the Senate
that he was paid from $500 to $1,000 for
his articles that appeared in the Amer-
ican Spectator magazine, whereas his
firm received $94,405 for legal services.

The attempt to create a conflict on
this issue requires mixing apples with
oranges. There were two different types
of payments, for different types of serv-
ices. In his April 19 answers, Mr. Olson
explained that in addition to the $500
to $1,000 fees he received for the arti-
cles, his law firm ‘‘has received pay-
ments for legal services rendered to the
[American Spectator] Foundation from
time to time, by me and by others at
the firm, at our normal market rates.”
Given that those legal fees were for
legal services provided to the magazine
over a period of more than 5 years, in-
volving the work of several attorneys,
the $94,405 figure is in no way sur-
prising. More significantly, Mr. Olson
at all times distinguished between the
firm’s legal fees, and the separate,
comparatively modest amounts he re-
ceived personally for writing articles
for the magazine. It is, again, a factual
mistake to suggest that he ever sought
to confuse those two amounts.

Fourth, some have criticized Mr.
Olson for allegedly refusing to respond
to an allegation about American Spec-
tator dinner parties. I question wheth-
er the Senate should even get into this
issue of who attended what dinner par-
ties, given the absence of any serious
issue here, and the freedom of speech
and press values inherent in a maga-
zine’s activities. But this particular al-
legation was dubious and made by a
source who publicly contradicted him-
self on this very allegation. The allega-
tion appeared only in the pages of the
Washington Post. No Senator asked
Mr. Olson about that particular allega-
tion, and we have never imposed on
nominees of either party an obligation
to track down and respond to every far-
fetched or baseless charge that might
find its way into print. Moreover, one
member of the committee did make an
inquiry about Mr. Olson’s social con-
tacts with employees of the American
Spectator and Mr. Olson fully answered
that question in writing. So it is factu-
ally incorrect to state that he refused
to respond to that question.

Fifth, Mr. Olson’s statement that his
legal services for the American Spec-
tator magazine were not for the pur-
pose of conducting investigations of
the Clintons is allegedly contradicted
by the fact that Mr. Olson’s firm was
compensated for legal research to pre-
pare a chart outlining the Clintons’
criminal exposure, as research for a
February 1994 article Mr. Olson co-au-
thored entitled, ‘Criminal Laws Impli-
cated by the Clinton Scandals: A Par-
tial List.” This charge again is contra-
dicted by record facts. The 1994 engage-
ment letter for Mr. Olson’s professional
services expressly provided that Mr.
Olson and his firm were not engaged
“to do any independent factual re-
search.” In fact, there is nothing in the
public record to suggest that Mr.
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Olson’s work in connection with that
article, or for the magazine at any
time, involved factual investigation of
the Clintons. Comparing the publicly-
available applicable Federal criminal
code provisions, to publicly-available
newspaper stories concerning allega-
tions regarding the Clintons, cannot be
described as an ‘‘investigation’ of the
Clintons.

While there were other factual inac-
curacies in the attacks on Mr. Olson,
this list demonstrates that the con-
cerns raised regarding Mr. Olson’s can-
dor before the Judiciary Committee
were unjustified.

It is particularly noteworthy that
Robert Bennett, one of the most nota-
ble lawyers in this country and counsel
to then-President Clinton, rejected the
claim that Mr. Olson was less than can-
did in his responses to the Senate Judi-
ciary Committee. More than almost
any other person, he knows that facts
of the Clinton matters. During an
interview with Wolf Blitzer on CNN on
May 22, Mr. Bennett stated: ‘I have re-
cently read [Mr. Olson’s] responses to
the Senate, and I have looked at a lot
of the material, and if I were voting, I
would say that Ted Olson was more
than candid with the Senate.”” Mr. Ben-
nett is independent; he had no partisan
axe to grind in favor of Mr. Olson in
connection with this nomination; he,
in fact, was a lead counsel for Presi-
dent Clinton for several years; he was
not maneuvering for advantage in fu-
ture nomination battles; he is a lawyer
experienced in weighing evidence and
cross-examining witnesses; he looked
at the evidence; and his conclusion
that these allegations are ill-founded is
worthy of our respect.

I agree wholeheartedly with Mr. Ben-
nett. I too have reviewed Mr. Olson’s
statements before the committee re-
garding his role in the ‘‘Arkansas
Project,” and I find Mr. Olson’s state-
ments to be clear and accurate.

The Washington Post editorial board
also shares this view. On May 18, after
all of the questions regarding the ‘‘Ar-
kansas Project’” had been raised, the
Washington Post endorsed Mr. Olson’s
nomination to be Solicitor General,
noting ‘“Mr. Olson is one of Washing-
ton’s most talented and successful ap-
pellate lawyers, a man who served with
distinction in the Justice Department
during the 1980s and whose work is
widely admired across party lines.”” Ac-
cording to the Washington Post, ‘“Mr.
Olson’s prior service at the Justice De-
partment indicates that he under-
stands the difference between the roles
of private citizen and public servant.”
As for Mr. Olson’s testimony regarding
his role in the ‘‘Arkansas Project,” the
Washington Post concluded that
‘“‘there’s mo evidence that his testimony
was inaccurate in any significant way,”’
and that ‘‘the Democrats would be
wrong to block Mr. Olson.” [Emphasis
added.]

The Senate thus far has not done a
good job of reviewing President Bush’s
nominees, and in many cases has made
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upstanding individuals the victims of
partisan attacks. The deeply partisan
vote over the Solicitor Generalship was
a low point. I strongly believe that
every nominee deserves fairness in this
process and a full chance to get his or
her position into the record and consid-
ered. It is not right to leave the record
incomplete. I hope that, by setting the
record straight, the Senate can move
on and treat future nominees more
fairly.

———
THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business Friday, July 6, 2001,
the Federal debt stood at
$5,710,979,327,576.62, five trillion, seven
hundred ten billion, nine hundred sev-
enty-nine million, three hundred twen-
ty-seven thousand, five hundred sev-
enty-six dollars and sixty-two cents.

One year ago, July 6, 2000, the Fed-
eral debt stood at $5,665,885,000,000, five
trillion, six hundred sixty-five billion,
eight hundred eighty-five million.

Twenty-five years ago, July 6, 1976,
the Federal debt stood at
$613,075,000,000, six hundred thirteen
billion, seventy-five million, which re-
flects a debt increase of more than $5
trillion, $5,097,904,327,576.62, five tril-
lion, ninety-seven billion, nine hundred
four million, three hundred twenty-
seven thousand, five hundred seventy-
six dollars and sixty-two cents during
the past 25 years.

———

ADDITIONAL STATEMENTS

IN RECOGNITION OF REVEREND
HURLEY J. COLEMAN SR.

e Mr. LEVIN. Mr. President, today I
acknowledge the life and accomplish-
ments of a distinguished and principled
public servant who served as a minister
in my home State of Michigan, Rev-
erend Hurley J. Coleman Sr. Today,
people will be gathering in Saginaw,
MI, to pay tribute to and celebrate the
life of a man who for nearly five dec-
ades, served as a leader, spiritual men-
tor and role model in his community.

Throughout his life, Reverend Cole-
man dedicated himself to serving his
family, his church and his God. The es-
teem in which he was held by all who
knew him is due to the fact that Pastor
Coleman’s life was a powerful testi-
mony to the message he preached
weekly at Coleman Temple Church of
God in Christ.

Considered one of the deans of the
Saginaw clergy, Pastor Coleman’s ca-
reer had a humble beginning. Licensed
as a minister in the Church of God in
Christ in 1953, Pastor Coleman’s first
congregation gathered for worship in
his home. A short four years after the
inception of this congregation, they
broke ground for a new church. This fa-
cility now serves over 300 members—an
amazing number considering that the
Pastor’s first congregation included
only six members.
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During his tenure as pastor, Hurley
Coleman played a pivotal role in the
struggle for racial equality and other
civil rights causes. In these efforts, he
has been able to unite people of dif-
ferent races and denominations around
the common goal of improving life for
all people.

I believe that nothing bears witness
to the depth and integrity of Pastor
Coleman’s ministry and life more than
his family. Pastor Coleman and his
wife Martha were married for 51 years.
During this time they served the com-
munity and were able to raise 10 chil-
dren. These children: Hurlette Dickens,
Hurley Jr., Charles, Ritchie, Ronnie, E.
Yvonne Lewis, Myra Williams, Elaine
Bonner, Evelyn Yeager and Edna Cole-
man, are pillars in their community
who have followed their parent’s exam-
ple of service to others.

The vitality and strength of our Na-
tion is due, in a large part, to the dedi-
cation and efforts of individuals like
the Reverend Hurley J. Coleman Sr.
Reverend Coleman and his wife were a
dedicated couple whose love for one an-
other and their family touched the en-
tire community that they tirelessly
sought to serve. I am sure that my Sen-
ate colleagues will join me in honoring
the memory of the Reverend Hurley J.
Coleman Sr., and in wishing his family
well in the years ahead.e

TRIBUTE TO ANGELA PEREZ
BARAQUIO

e Mr. SMITH of New Hampshire. Mr.
President, I rise today to pay tribute
to Angela Perez Baraquio of Honolulu,
HI, on being named as Miss America
2001.

Angela received a BA in education
from the University of Hawaii, Manoa,
and earned academic awards in college
including: University Dean’s List,
Golden Key National Honor Society
Member, 1998-1999, Donna Mercado Kim
Academic Scholarship, Sibyl Nyborg
Haide Student Teaching Grant and
Evelyn Siu Foo Scholarship in Elemen-
tary Education.

Angela is a K-3rd grade physical edu-
cation teacher and 5th-8th grade coach
and athletic director at Holy Family
Catholic Academy. She is active in her
local community as Choir Director at
St. Augustine by the Sea Catholic
Church in Waikiki.

Her platform, Character in the Class-
room: Teaching Values, Valuing Teach-
ers, recognizes the important contribu-
tions that teachers make in our coun-
try and encourages the adoption of
character development programs in
schools throughout the United States.
Angela aspires to complete a Master’s
degree in Education to accomplish her
platform goals.

Angela is visiting New Hampshire for
the first time on July 11, 2001. She has
been invited by the University of New
Hampshire to be a keynote speaker at
“New Hampshire Celebrates Team Nu-
trition Day.”” The special event held
during the University of New Hamp-
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shire’s 2-week institute for school pro-
fessionals recognizes the efforts of ad-
ministrators and teachers who develop
programs that provide nutritional and
fitness instruction for the youth of the
state. Now in its fifth year, the insti-
tute is the only one of its kind in the
United States.

The Miss America Organization is
one of the Nation’s leading achieve-
ment programs and the world’s largest
provider of scholarships for young
women. The Miss American Organiza-
tion provides young women with the
opportunity to grow personally and
professionally while instilling a spirit
of community service through a vari-
ety of community-based programs.

As a former schoolteacher, I com-
mend Angela for her selfless dedication
to the education of the young people of
Hawaii and our country. I wish her well
as she continues her education and
continues to enrich the lives of the
children in Hawaii.e®

WESTMINSTER CHRISTIAN
ACADEMY

e Mr. BOND. Mr. President, I rise to
recognize Westminster Christian Acad-
emy in St. Louis on winning the Re-
gion 3 award at the We the
People . . . The Citizen and the Con-
stitution national finals held on April
21-23, 2001.

This award is presented to the school
in each of five geographic regions with
the highest cumulative score during
the national finals. The students of
Westminster Christian Academy com-
peted against 49 classes throughout the
Nation. They demonstrated a remark-
able understanding of the fundamental
ideas and values of American constitu-
tional Government.

I had the pleasure to meet with this
group of outstanding students during
their visit in April, and I am pleased to
congratulate them and their teacher
Mr. Ken Boesch on such a fine accom-
plishment. I also congratulate West-
minster Christian Academy as well, for
proving to be a model school that has
installed an example that should be
followed by schools throughout the na-
tion. Through hard work, dedication,
and discipline they have surpassed the
medium.e

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. HUTCHINSON (for himself and
Mr. DURBIN):

S. Con. Res. 59. A concurrent resolution ex-
pressing the sense of Congress that there
should be established a National Community
Health Center Week to raise awareness of
health services provided by community, mi-
grant, public housing, and homeless health
centers; to the Committee on the Judiciary.
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ADDITIONAL COSPONSORS

S. 258
At the request of Ms. SNOWE, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 258, a bill to amend title
XVIII of the Social Security Act to
provide for coverage under the medi-
care program of annual screening pap
smear and screening pelvic exams.
S. 281
At the request of Mr. HAGEL, the
name of the Senator from Wisconsin
(Mr. KoHL) was added as a cosponsor of
S. 281, a bill to authorize the design
and construction of a temporary edu-
cation center at the Vietnam Veterans
Memorial.
S. 326
At the request of Ms. COLLINS, the
name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as
a cosponsor of S. 326, a bill to amend
title XVIII of the Social Security Act
to eliminate the 15 percent reduction
in payment rates under the prospective
payment system for home health serv-
ices and to permanently increase pay-
ments for such services that are fur-
nished in rural areas.
S. 392
At the request of Mr. SARBANES, the
names of the Senator from Connecticut
(Mr. LIEBERMAN) and the Senator from
Alabama (Mr. SESSIONS) were added as
cosponsors of S. 392, a bill to grant a
Federal Charter to Korean War Vet-
erans Association, Incorporated, and
for other purposes.
S. 452
At the request of Mr. MURKOWSKI, the
name of the Senator from Virginia (Mr.
ALLEN) was added as a cosponsor of S.
452, a bill to amend title XVIII of the
Social Security Act to ensure that the
Secretary of Health and Human Serv-
ices provides appropriate guidance to
physicians, providers of services, and
ambulance providers that are attempt-
ing to properly submit claims under
the medicare program to ensure that
the Secretary does not target inad-
vertent billing errors.
S. 543
At the request of Mr. DOMENICI, the
name of the Senator from New Mexico
(Mr. BINGAMAN) was added as a cospon-
sor of S. 543, a bill to provide for equal
coverage of mental health benefits
with respect to health insurance cov-
erage unless comparable limitations
are imposed on medical and surgical
benefits.
S. 583
At the request of Mr. KENNEDY, the
name of the Senator from Massachu-
setts (Mr. KERRY) was added as a co-
sponsor of S. 583, a bill to amend the
Food Stamp Act of 1977 to improve nu-
trition assistance for working families
and the elderly, and for other purposes.
S. 588
At the request of Mr. SCHUMER, the
name of the Senator from Massachu-
setts (Mr. KENNEDY) was added as a co-
sponsor of S. 588, a bill to reduce acid
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deposition under the Clean Air Act,
and for other purposes.
S. 657
At the request of Mr. LUGAR, the
name of the Senator from Kentucky
(Mr. BUNNING) was added as a cosponsor
of S. 657, a bill to authorize funding for
the National 4-H Program Centennial
Initiative.
S. 661
At the request of Mr. BREAUX, the
name of the Senator from Georgia (Mr.
MILLER) was added as a cosponsor of S.
661, a bill to amend the Internal Rev-
enue Code of 1986 to repeal the 4.3-cent
motor fuel exercise taxes on railroads
and inland waterway transportation
which remain in the general fund of the
Treasury.
S. 690
At the request of Mr. WELLSTONE, the
name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 690, a bill to amend title
XVIII of the Social Security Act to ex-
pand and improve coverage of mental
health services under the medicare pro-
gram.
S. 54
At the request of Mr. LEAHY, the
name of the Senator from Washington
(Ms. CANTWELL) was added as a cospon-
sor of S. 754, a bill to enhance competi-
tion for prescription drugs by increas-
ing the ability of the Department of
Justice and Federal Trade Commission
to enforce existing antitrust laws re-
garding brand name drugs and generic
drugs.
S. 804
At the request of Mrs. FEINSTEIN, the
names of the Senator from Rhode Is-
land (Mr. CHAFEE) and the Senator
from Connecticut (Mr. LIEBERMAN)
were added as cosponsors of S. 804, a
bill to amend title 49, United States
Code, to require phased increases in the
fuel efficiency standards applicable to
light trucks; to required fuel economy
standards for automobiles up to 10,000
pounds gross vehicle weight; to raise
the fuel economy of the Federal fleet of
vehicles, and for other purposes.
S. 913
At the request of Ms. SNOWE, the
names of the Senator from South Da-
kota (Mr. JOHNSON) and the Senator
from Massachusetts (Mr. KENNEDY)
were added as cosponsors of S. 913, a
bill to amend title XVIII of the Social
Security Act to provide for coverage
under the medicare program of all oral
anticancer drugs.
S. 1025
At the request of Mr. LIEBERMAN, the
name of the Senator from Pennsyl-
vania (Mr. SANTORUM) was added as a
cosponsor of S. 1025, a bill to provide
for savings for working families.
S. 1078
At the request of Mr. LEVIN, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 1078, a bill to promote
brownfields redevelopment in urban
and rural areas and spur community
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revitalization in low-income and mod-
erate-income neighborhoods.
S. 1079
At the request of Mr. LEVIN, the
name of the Senator from Connecticut
(Mr. LIEBERMAN) was added as a co-
sponsor of S. 1079, a bill to amend the
Public Works and Economic Develop-
ment Act of 1965 to provide assistance
to communities for the redevelopment
of brownfield sites.
S. 1095
At the request of Mr. THOMPSON, the
names of the Senator from Nebraska
(Mr. HAGEL) and the Senator from Mas-
sachusetts (Mr. KERRY) were added as
cosponsors of S. 1095, a bill to amend
title 38, United States Code, to restore
promised GI Bill educational benefits
to Vietnam era veterans, and for other
purposes.
S. 1158
At the request of Mr. CRAIG, the
name of the Senator from Wyoming
(Mr. THOMAS) was added as a cosponsor
of S. 1153, a bill to amend the Food Se-
curity Act of 1985 to establish a grass-
land reserve program to assist owners
in restoring and protecting grassland.
S. RES. 61
At the request of Mr. HUTCHINSON,
the name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. Res. 61, a resolution express-
ing the sense of the Senate that the
Secretary of Veterans Affairs should
recognize board certifications from the
American Association of Physician
Specialists, Inc., for purposes of the
payment of special pay by the Veterans
Health Administration.
S. RES. 71
At the request of Mr. HARKIN, the
name of the Senator from Michigan
(Mr. LEVIN) was added as a cosponsor of
S. Res. 71, a resolution expressing the
sense of the Senate regarding the need
to preserve six day mail delivery.
S. RES. 72
At the request of Mr. SPECTER, the
name of the Senator from Alaska (Mr.
STEVENS) was added as a cosponsor of
S. Res. 72, a resolution designating the
month of April as ‘““National Sexual As-
sault Awareness Month.”
S. RES. 119
At the request of Mr. BAYH, the name
of the Senator from Wisconsin (Mr.
FEINGOLD) was added as a cosponsor of
S. Res. 119, a resolution combating the
Global AIDS pandemic.
S. CON. RES. 3
At the request of Mr. FEINGOLD, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from South
Dakota (Mr. JOHNSON) were added as
cosponsors of S. Con. Res. 3, a concur-
rent resolution expressing the sense of
Congress that a commemorative post-
age stamp should be issued in honor of
the U.S.S. Wisconsin and all those who
served aboard her.
S. CON. RES. 45
At the request of Mr. FITZGERALD,
the name of the Senator from Wash-
ington (Ms. CANTWELL) was added as a
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cosponsor of S. Con. Res. 45, a concur-
rent resolution expressing the sense of
Congress that the Humane Methods of
Slaughter Act of 1958 should be fully
enforced so as to prevent needless suf-
fering of animals.
S. CON. RES. 53

At the request of Mr. HAGEL, the
names of the Senator from Delaware
(Mr. BIDEN) and the Senator from Cali-
fornia (Mrs. BOXER) were added as co-
sponsors of S. Con. Res. 53, concurrent
resolution encouraging the develop-
ment of strategies to reduce hunger
and poverty, and to promote free mar-
ket economies and democratic institu-
tions, in sub-Saharan Africa.

————

SUBMITTED RESOLUTIONS

SENATE CONCURRENT RESOLU-

TION 59—EXPRESSING THE
SENSE OF CONGRESS THAT
THERE SHOULD BE ESTAB-

LISHED A NATIONAL COMMU-
NITY HEALTH CENTER WEEK TO
RAISE AWARENESS OF HEALTH
SERVICES PROVIDED BY COMMU-
NITY, MIGRANT, PUBLIC HOUS-
ING, AND HOMELESS HEALTH
CENTERS

Mr. HUTCHINSON (for himself and
Mr. DURBIN) submitted the following
concurrent resolution; which was re-
ferred to the Committee on the Judici-
ary:

S. CON. RES. 59

Whereas community, migrant, public hous-
ing, and homeless health centers are non-
profit and community owned and operated
health providers that are vital to the Na-
tion’s communities;

Whereas there are more than 1,029 of these
health centers serving nearly 12,000,000 peo-
ple at 3,200 health delivery sites, spanning
urban and rural communities in the 50
States, the District of Columbia, Puerto
Rico, Guam, and the Virgin Islands;

Whereas these health centers have pro-
vided cost-effective, quality health care to
the Nation’s poor and medically underserved,
including the working poor, the uninsured,
and many high-risk and vulnerable popu-
lations;

Whereas these health centers act as a vital
safety net in the Nation’s health delivery
system, meeting escalating health needs and
reducing health disparities;

Whereas these health centers provide care
to 1 of every 9 uninsured Americans, 1 of
every 8 low-income Americans, and 1 of
every 10 rural Americans, who would other-
wise lack access to health care;

Whereas these health centers, and other in-
novative programs in primary and preven-
tive care, reach out to 600,000 homeless per-
sons and more than 650,000 farm workers;

Whereas these health centers make health
care responsive and cost-effective by inte-
grating the delivery of primary care with ag-
gressive outreach, patient education, trans-
lation, and enabling support services;

Whereas these health centers increase the
use of preventive health services such as im-
munizations, Pap smears, mammograms, and
glaucoma screenings;

Whereas in communities served by these
health centers, infant mortality rates have
been reduced between 10 and 40 percent;

Whereas these health centers are built by
community initiative;
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Whereas Federal grants provide seed
money empowering communities to find
partners and resources and to recruit doctors
and health professionals;

Whereas Federal grants, on average, con-
tribute 28 percent of these health centers’
budgets, with the remainder provided by
State and local governments, Medicare, Med-
icaid, private contributions, private insur-
ance, and patient fees;

Whereas these health centers are commu-
nity oriented and patient focused;

Whereas these health centers tailor their
services to fit the special needs and prior-
ities of communities, working together with
schools, businesses, churches, community or-
ganizations, foundations, and State and local
governments;

Whereas these health centers contribute to
the health and well-being of their commu-
nities by keeping children healthy and in
school and helping adults remain productive
and on the job;

Whereas these health centers engage cit-
izen participation and provide jobs for 50,000
community residents; and

Whereas the establishment of a National
Community Health Center Week for the
week beginning August 19, 2001, would raise
awareness of the health services provided by
these health centers: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That it is the sense
of Congress that—

(1) there should be established a National
Community Health Center Week to raise
awareness of health services provided by
community, migrant, public housing, and
homeless health centers; and

(2) the President should issue a proclama-
tion calling on the people of the United
States and interested organizations to ob-
serve such a week with appropriate programs
and activities.

—————

AMENDMENTS SUBMITTED AND
PROPOSED

SA 861. Mr. BYRD (for himself and Mr.
STEVENS) proposed an amendment to the bill
S. 1077, making supplemental appropriations
for the fiscal year ending September 30, 2001,
and for other purposes.

SA 862. Mr. REID (for Mr. SCHUMER (for
himself, Mr. REED, Mr. Dobp, Mr.
LIEBERMAN, Mr. CORZINE, and Mr. REID)) pro-
posed an amendment to the bill S. 1077,
supra.

SA 863. Mr. REID (for Mr. FEINGOLD) pro-
posed an amendment to the bill S. 1077,
supra.

SA 864. Mr. CRAIG (for Mr. ROBERTS (for
himself, Mr. CLELAND, Mr. CRAIG, Mr. MIL-
LER, Mr. CRAPO, and Mr. BROWNBACK)) pro-
posed an amendment to the bill S. 1077,
supra.

SA 865. Mr. VOINOVICH (for himself, Mr.
HELMS, Mr. SESSIONS, and Mr. CRAPO) pro-
posed an amendment to the bill S. 1077,
supra.

SA 866. Mr. BYRD (for Mr. CONRAD) pro-
posed an amendment to amendment SA 865
proposed by Mr. VOINOVICH to the bill (S.
1077) supra.

SA 867. Mr. CONRAD proposed an amend-
ment to the bill S. 1077, supra.

SA 868. Mr. STEVENS (for Mr. McCAIN (for
himself, Mr. LIEBERMAN, and Ms. LANDRIEU))
proposed an amendment to the bill S. 1077,
supra.

SA 869. Mr. STEVENS (for Mr. McCAIN (for
himself, Mr. LIEBERMAN, and Ms. LANDRIEU))
proposed an amendment to the bill S. 1077,
supra.

SA 870. Mr. STEVENS (for Mr. HUTCH-
INSON) proposed an amendment to the bill S.
1077, supra.
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SA 871. Mr. STEVENS (for Mr. CRAIG) pro-
posed an amendment to the bill S. 1077,
supra.

SA 872. Mr. BOND (for himself and Mr.
MCcCAIN) proposed an amendment to the bill
S. 1077, supra.

SA 873. Mr. REID (for Mr. HOLLINGS) pro-
posed an amendment to the bill S. 1077,
supra.

SA 874. Mr. REID (for Mr. WELLSTONE) pro-
posed an amendment to the bill S. 1077,
supra.

SA 875. Mr. REID (for Mr. JOHNSON) pro-
posed an amendment to the bill S. 1077,
supra.

————
TEXT OF AMENDMENTS

SA 861. Mr. BYRD (for himself and
Mr. STEVENS) proposed an amendment
to the bill S. 1077, making supple-
mental appropriations for the fiscal
year ending September 30, 2001, and for
other purposes; as follows:

On page 11, after line 8, insert the fol-
lowing:

“SEC. 1207. Of the amounts appropriated in
this Act under the heading ‘Operation and
Maintenance, Army’, $8,000,000 shall be avail-
able for the purpose of repairing storm dam-
age at Fort Sill, Oklahoma, and Red River
Army Depot, Texas.”.

On page 11, after line 8, insert the fol-
lowing:

““SEC. 1208. (a) Of the total amount appro-
priated under this Act to the Army for oper-
ation and maintenance, such amount as may
be necessary shall be available for a convey-
ance by the Secretary of the Army, without
consideration, of all right, title, and interest
of the United States in and to the fire-
fighting and rescue vehicles described in sub-
section (b) to the City of Bayonne, New Jer-
sey.
‘“(b) The firefighting and rescue vehicles
referred to in subsection (a) are a rescue haz-
ardous materials truck, a 2,000 gallon per
minute pumper, and a 100-foot elevating
platform truck, all of which are at Military
Ocean Terminal, Bayonne, New Jersey.” .

On page 11, line 15, before the period, in-
sert: ‘‘: Provided, That funding is authorized
for Project 01-D-107, Atlas Relocation and
Operations, and Project 01-D-108, Micro-
systems and Engineering Science Applica-
tion Complex”’.

On page 13, after line 8, insert the fol-
lowing:

“GENERAL PROVISIONS—THIS CHAPTER

‘““SEC. 1401. (a) In addition to amounts ap-
propriated or otherwise made available else-
where in the Military Construction Appro-
priations Act, 2001, and in this Act, the fol-
lowing amounts are hereby appropriated as
authorized by section 2854 of title 10, United
States Code, as follows for the purpose of re-
pairing storm damage at Ellington Air Na-
tional Guard Base, Texas, and Fort Sill,
Oklahoma:

‘“‘Military Construction,
Guard’, $6,700,000;

‘“‘Family Housing, Army’, $1,000,000: ‘‘Pro-
vided, That the funds in this section shall re-
main available until September 30, 2005.

‘“(b) Of the funds provided in the Military
Construction Appropriations Acts, 2000 and
2001, the following amounts are rescinded:

‘“‘Military Construction, Defense-Wide’,
$6,700,000;

‘“‘Family Housing, Army’. $1,000,000.”".

On page 13, after line 8, insert the fol-
lowing:

““SEC. 1402. Notwithstanding any other pro-
vision of law, the amount authorized, and
authorized to be appropriated, for the De-
fense Agencies for the TRICARE Manage-

Air National
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ment Agency for a military construction
project for Bassett Army Hospital at Fort
Wainwright, Alaska, shall be $215,000,000."".
On page 13, after line 12 insert the fol-
lowing:
OFFICE OF THE SECRETARY

For an additional amount for ‘“‘Office of the
Secretary”, $3,000,000, to remain available
until September 30, 2002: Provided, That of
these funds, no less than $1,000,000 shall be
used for enforcement of the Animal Welfare
Act: Provided further, That of these funds, no
less than $1,000,000 shall be used to enhance
human slaughter practices under the Federal
Meat Inspections Act: Provided further, That
no more than $500,000 of these funds shall be
made available to the Under Secretary for
Research, Education and Economics for de-
velopment and demonstration of tech-
nologies to promote the humane treatment
of animals: Provided further, That these funds
may be transferred to and merged with ap-
propriations for agencies performing this
work.

On page 14, after line 25, insert the fol-
lowing:

“SEC. 2103. (a) Not later than August 1,
2001, the Federal Crop Insurance Corporation
shall promulgate final regulations to carry
out section 522(b) of the Federal Crop Insur-
ance Act (7 U.S.C. 522(b)), without regard to:

‘(1) the notice and comment provisions of
section 553 of title 5, United States Code;

‘(2) the Statement of Policy of the Sec-
retary of Agriculture effective July 24, 1971
(36 FR 13804), relating to notices of proposed
rulemaking and public participation in rule-
making; and

‘(3) chapter 35 of title 44, United States
Code (commonly known as the ‘Paperwork
Reduction Act’).

‘“(b) In carrying out this section, the Cor-
poration shall use the authority provided
under section 808 of title 5, United States
Code.

‘“(c) The final regulations promulgated
under subsection (a) shall take effect on the
date of publication of the final regulations.”.

On page 14, after line 25, insert the fol-
lowing:

SEC. 2104. In addition to amounts otherwise
available, $20,000,000 from amounts pursuant
to 156 U.S.C. 713a—4 for the Secretary of Agri-
culture to make available financial assist-
ance related to water conservation to eligi-
ble producers in the Klamath Basin, as deter-
mined by the Secretary.

On page 14, after line 25 insert the fol-
lowing new section:

SEC. 2105. Under the heading of ‘‘Food
Stamp Program’ in Public Law 106-387, the
Agriculture, Rural Development, Food and
Drug Administration, and Related Agencies
Appropriations Act, 2001, in the sixth pro-
viso, strike ‘‘$194,000,000" and insert in lieu
thereof <“$191,000,000".

On page 15, after line 22,
¢¢$110,000,000”" and insert ‘‘$114,800,000"’.

On page 16, beginning with line 25, strike
all through line 4 on page 17.

On page 17, line 5, strike ‘2202’ and insert
€2201”.

On page 17, line 24, strike ‘‘2203”” and insert
2202,

On page 22, line 13, after ‘‘purposes of D.C.
Code, sec. 5-513:”, strike ‘‘Provided,” and in-
sert: ‘‘Provided, That the Department shall
transfer all local funds resulting from the
lapse of personnel vacancies, caused by
transferring Department of Consumer and
Regulatory Affairs employees into NSO posi-
tions without the filling of the resultant va-
cancies, into the general fund to be used to
implement the provisions in DC Bill 13-646,
the Abatement and Condemnation of Nui-
sance Properties Omnibus Amendment Act
of 2000, pertaining to the prevention of the

strike



July 9, 2001

demolition by neglect of historic properties:
Provided further,”.

On page 28, after line 2, insert the fol-
lowing:

““SEC. 2402. Of the funds provided under the
heading ‘Power Marketing Administration,
Construction, Rehabilitation, Operation and
Maintenance, Western Area Power Adminis-
tration’, in Public Law 106-377, not less than
$250,000 shall be provided for a study to de-
termine the costs and feasibility of trans-
mission expansion: Provided, That these
funds shall be non-reimbursable: Provided
further, That these funds shall be available
until expended.”’.

On page 29, after line 4, insert the fol-
lowing:

‘““BUREAU OF LAND MANAGEMENT
““MANAGEMENT OF LANDS AND RESOURCES
‘(INCLUDING TRANSFERS OF FUNDS)

“For an additional amount to address in-
creased permitting responsibilities related to
energy needs, $3,000,000, to remain available
until expended, and to be derived by transfer
from unobligated balances available to the
Department of the Interior for the acquisi-
tion of lands and interests in lands.”.

On page 34, before the colon on line 18, in-
sert the following: ‘‘: Provided further, That
the rescission of funds wunder section
132(a)(2)(B) is effective at the time the Sec-
retary re-allots excess unexpended balances
to the States”.

On page 39, line 22, strike ‘“PROVISION”’
and insert “PROVISIONS”.

On page 41, line 6 strike ‘‘September 30,
2001”° and insert ‘‘August 4, 2001,

On page 41, after line 6, insert the fol-
lowing new section:

“SEC. 2702. (a) ESTABLISHMENT OF GRANT
PROGRAM.—Section 396 of the Communica-
tions Act of 1934 (47 U.S.C. 396) is amended by
adding the following new subsection:

“‘GRANT ASSISTANCE FOR TRANSITION TO DIG-
ITAL BROADCASTING.

““(n)(1) The Corporation may, by grant,
provide financial assistance to eligible enti-
ties for the purpose of supporting the transi-
tion of those entities from the use of analog
to digital technology for the provision of
public broadcasting services.

‘““(2) Any ‘“‘public broadcasting entity’ as
defined in section 397(11) of the Communica-
tions Act of 1934 (47 U.S.C. 397(11)) is an enti-
ty eligible to receive grants under this sub-
section.

‘“4(3) Proceeds of grants awarded under this
subsection may be used for costs associated
with the transition of public broadcasting
stations to assure access to digital broad-
casting services, including for the support of
digital transmission facilities and for the de-
velopment, production, and distribution of
digital programs and services.

‘““(4) The grants shall be distributed to the
eligible entities in accordance with prin-
ciples and criteria established by the Cor-
poration in consultation with the public
broadcasting licensees and officials of na-
tional organizations representing public
broadcasting licensees. The principles and
criteria shall include special priority for pro-
viding digital broadcast services to:

‘“‘(A) rural or remote areas;

‘““4B) areas under-served by public broad-
casting stations; and

¢“‘(C) areas where the conversion to, or es-
tablishment of primary digital public broad-
casting services, is impaired by an insuffi-
cient availability of private funding for that
purpose by reason of the small size of the
population or the low average income of the
residents of the area.’ ™.

“(b) AUTHORIZATION OF APPROPRIATIONS.—
Subsection (k)(1) of section 396 of the Com-
munications Act of 1934 (47 U.S.C. 396) is
amended—
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‘(1) by re-designating subparagraphs (D)
and (E) as subparagraphs (E) and (F'), respec-
tively; and

‘“(2) by inserting after subparagraph (C) the
following new subparagraph (D):

‘YD) In addition to any amounts author-
ized under any other provision of this or any
other Act to be appropriated to the Fund,
funds are hereby authorized to be appro-
priated to the Fund solely (notwithstanding
any other provision of this subsection) for
carrying out the purposes of subsection (n)
as follows:

‘(i) For fiscal year 2001, $20,000,000 to
carry out the purposes of subsection (n);

‘“‘(ii) For fiscal year 2002, such sums as
may be necessary to carry out the purposes
of subsection (n).””’.

On page 42, after line 19, insert the fol-
lowing:

““SEC. 2803. Notwithstanding any limitation
in 31 U.S.C. sec. 1553(b) and 1554, the Archi-
tect of the Capitol may use current year ap-
propriations to reimburse the Department of
the Treasury for prior year water and sewer
services payments otherwise chargeable to
closed accounts.”.

On page 42, after line 25, insert the fol-
lowing:

‘“ACQUISITION, CONSTRUCTION, AND
IMPROVEMENTS

“For an additional amount for ‘Acquisi-
tion, Construction, and Improvements’,
$4,000,000, to remain available until ex-
pended, for the repair of Coast Guard facili-
ties damaged during the Nisqually earth-
quake or for costs associated with moving
the affected Coast Guard assets to an alter-
native site within Seattle, Washington.

“FEDERAL AVIATION ADMINISTRATION
““GRANTS-IN-AID FOR AIRPORTS
‘‘(AIRPORT AND AIRWAY TRUST FUND)
‘(RESCISSION OF CONTRACT AUTHORIZATION)

“Of the unobligated balances authorized
under 49 U.S.C. 48103, as amended, $30,000,000
are rescinded.”.

On page 43, after line 1, insert the fol-
lowing:

“EMERGENCY HIGHWAY RESTORATION

“For the costs associated with the long
term restoration or replacement of seis-
mically-vulnerable highways recently dam-
aged during the Nisqually earthquake,
$12,800,000, to remain available until ex-
pended: Provided, That of the amount made
available under this head, $3,800,000 shall be
for the Alaskan Way Viaduct in Seattle,
Washington and $9,000,000 shall be for the
Magnolia Bridge in Seattle, Washington.”.

On page 43, at the end of line 6, insert the
following: ‘“Public Law 102-240,”.

On page 43, line 7, strike ‘$10,000,000" and
insert ‘‘$14,000,000"".

On page 43, after line 7, insert the fol-
lowing:

‘““ALASKA RAILROAD COMMISSION

‘“To enable the Secretary of Transpor-
tation to make an additional grant to the
Alaska Railroad, $2,000,000 for a joint United
States-Canada commission to study the fea-
sibility of connecting the rail system in
Alaska to the North American continental
rail system.”.

On page 43, after line 24, insert the fol-
lowing:

SEC. 2902. Notwithstanding section
47105(b)(2) of title 49, United States Code or
any other provision of law, an application for
a project grant under chapter 471 of that
title may propose projects at Abbeville Mu-
nicipal Airport and Akutan Airport, and the
Secretary may make project grants for such
projects.

SEC. 2903. Hereafter, funds made available
under ‘Capital Investment Grants’ in Public
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Law 105-277 for item number 15 and for any

new fixed guideway system project cited as a

‘fixed guideway modernization’ project shall

not be made available for any other federal

transit project.”.

On page 44, between lines 21 and 22, insert
the following:

FEDERAL PAYMENT TO MORRIS K. UDALL
SCHOLARSHIP AND EXCELLENCE IN NATIONAL
ENVIRONMENTAL POLICY FOUNDATION
Of the funds available under this heading

in H.R. 56568 of the 106th Congress, as incor-

porated by reference in Public Law 106-554,

$1,000,000 shall be transferred and made

available for necessary expenses incurred

pursuant to section 6(7) of the Morris K.

Udall Scholarship and Excellence in Na-

tional Environmental and Native American

Public Policy Act of 1992 (20 U.S.C. 5604(7)),

to remain available until expended.

On page 48, after line 20, insert the fol-
lowing:

SEC. 3003. DESIGNATION OF ENGINEERING AND
MANAGEMENT BUILDING AT NORFOLK NAVAL
SHIPYARD, VIRGINIA, AFTER NORMAN SISISKY.
The engineering and management building
(also known as Building 1500) at Norfolk
Naval Shipyard, Portsmouth, Virginia, shall
be known as the Norman Sisisky Engineer-
ing and Management Building. Any reference
to that building in any law, regulation, map,
document, record, or other paper of the
United States shall be considered to be a ref-
erence to the Norman Sisisky Engineering
and Management Building.

SA 862. Mr. REID (for Mr. SCHUMER
(for himself, Mr. REED, Mr. DoDD, Mr.
LIEBERMAN, Mr. CORZINE, and Mr.
REID)) proposed an amendment to the
bill S. 1077, making supplemental ap-
propriations for the fiscal year ending
September 30, 2001, and for other pur-
poses; as follows:

On page 44, line 20, strike ¢$66,200,000"" and
insert *$32,300,000°".

SA 863. Mr. REID (for Mr. FEINGOLD)
proposed an amendment to the bill S.
1077, making supplemental appropria-
tions for the fiscal year ending Sep-
tember 30, 2001, and for other purposes;
as follows:

On page 28, beginning on line 9, strike
¢$100,000,000 and all that follows through
line 13, and insert the following: ‘‘$693,000,000,
to remain available until expended: Provided,
That this amount may be made available,
notwithstanding any other provision of law,
for a United States contribution to a global
trust fund to combat HIV/AIDS, malaria, and
tuberculosis: Provided, further, That the en-
tire amount made available under this head-
ing is designated by the Congress as an emer-
gency requirement pursuant to section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985, as
amended: Provided, further, That the entire
amount under this heading shall be available
only to the extent that an official budget re-
quest for that specific dollar amount that in-
cludes the designation of the entire amount
of the request as an emergency requirement
as defined in the Balanced Budget and Emer-
gency Deficit Control Act of 1985, as amend-
ed, is transmitted by the President to the
Congress: Provided, further, That the total
amount of the rescission for ‘Aircraft Pro-
curement, Navy, 2001/2003’ under section 1204
is hereby increased by $5694,000,000.”".

SA 864. Mr. CRAIG (for Mr. ROBERTS
(for himself, Mr. CLELAND, Mr. MILLER,
Mr. CRAPO, and Mr. BROWNBACK)) pro-
posed an amendment to the bill S. 1077,
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making supplemental appropriations
for the fiscal year ending September 30,
2001, and for other purposes; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . None of the funds available to the
Department of Defense for fiscal year 2001
may be obligated or expended for retiring or
dismantling, or for preparing to retire or dis-
mantle, any of the 93 B-1B Lancer bombers
in service as of June 1, 2001, or for transfer-
ring or reassigning any of those aircraft
from the unit, or the facility, to which as-
signed as of that date.

SA 865. Mr. VOINOVICH (for himself,
Mr. HELMS, Mr. SESSIONS, and Mr.
CRAPO) proposed an amendment to the
bill S. 1077, making supplemental ap-
propriations for the fiscal year ending
September 30, 2001, and for other pur-
poses; as follows:

At the appropriate place, insert the fol-
lowing:
SEC.

PROTECT SOCIAL SECURITY SUR-
PLUSES ACT OF 2001.

(a) SHORT TITLE.—This section may be
cited as the ‘“‘Protect Social Security Sur-
pluses Act of 2001”’.

(b) REVISION OF ENFORCING DEFICIT TAR-
GETS.—Section 253 of the Balanced Budget
and Emergency Deficit Control Act of 1985 (2
U.S.C. 903) is amended—

(1) by striking subsection (b) and inserting
the following:

‘“(b) EXCESS DEFICIT; MARGIN.—The excess
deficit is, if greater than zero, the estimated
deficit for the budget year, minus the margin
for that year. In this subsection, the margin
for each fiscal year is 0.5 percent of esti-
mated total outlays for that fiscal year.”’;

(2) by striking subsection (c¢) and inserting
the following:

“(c) ELIMINATING EXCESS DEFICIT.—Each
non-exempt account shall be reduced by a
dollar amount calculated by multiplying the
baseline level of sequesterable budgetary re-
sources in that account at that time by the
uniform percentage necessary to eliminate
an excess deficit.”’; and

(3) by striking subsections (g) and (h).

(c) ECONOMIC AND TECHNICAL ASSUMP-
TIONS.—Notwithstanding section 254(j) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 (2 U.S.C. 904(j)), the Office
of Management and Budget shall use the eco-
nomic and technical assumptions underlying
the report issued pursuant to section 1106 of
title 31, United States Code, for purposes of
determining the excess deficit under section
2563(b) of the Balanced Budget and Emergency
Deficit Control Act of 1985, as added by sub-
section (b).

(d) APPLICATION OF SEQUESTRATION TO
BUDGET ACCOUNTS.—Section 2566(k) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 (2 U.S.C. 906(k)) is amend-
ed by—

(1) striking paragraph (2); and

(2) redesignating paragraphs (3) through (6)
as paragraphs (2) through (5), respectively.

(e) STRENGTHENING  SOCIAL  SECURITY
POINTS OF ORDER..—

(1) IN GENERAL.—Section 312 of the Con-
gressional Budget Act of 1974 (2 U.S.C. 643) is
amended by inserting at the end the fol-
lowing:

‘(g) STRENGTHENING SOCIAL SECURITY
POINT OF ORDER.—It shall not be in order in
the House of Representatives or the Senate
to consider a concurrent resolution on the
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference
report that would violate or amend section
13301 of the Budget Enforcement Act of
1990.”.
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(2) SUPER MAJORITY REQUIREMENT.—

(A) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘‘312(g),”” after
€310(d)(2),”.

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘312(g),”’ after *310(d)(2),”.

(3) ENFORCEMENT IN EACH FISCAL YEAR.—
The Congressional Budget Act of 1974 is
amended in—

(A) section 301(a)(7) (2 U.S.C. 632(a)(7)), by
striking ‘“‘for the fiscal year’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’; and

(B) section 311(a)(3) (2 U.S.C. 642(a)(3)), by
striking beginning with ‘“‘for the first fiscal
year’” through the period and insert the fol-
lowing: ‘“‘for any of the fiscal years covered
by the concurrent resolution.”.

(f) EFFECTIVE DATE.—This section and the
amendments made by this section shall
apply to fiscal years 2002 through 2006.

SA 866. Mr. BYRD (for Mr. CONRAD)
proposed an amendment to amendment
SA 865 proposed by Mr. VOINOVICH to
the bill (S. 1077) making supplemental
appropriations for the fiscal year end-
ing September 30, 2001, and for other
purposes; as follows:

Strike all after the first word and insert
the following:

TITLE = —SOCIAL SECURITY AND MEDI-
CARE OFF-BUDGET LOCKBOX ACT OF
2001

SEC.  01. SHORT TITLE.

This title may be cited as the ‘‘Social Se-
curity and Medicare Off-Budget Lockbox Act
of 2001”.

SEC.  02. STRENGTHENING SOCIAL SECURITY

POINTS OF ORDER.

(a) IN GENERAL.—Section 312 of the Con-
gressional Budget Act of 1974 (2 U.S.C. 643) is
amended by inserting at the end the fol-
lowing:

‘(g) STRENGTHENING SOCIAL SECURITY
POINT OF ORDER.—It shall not be in order in
the House of Representatives or the Senate
to consider a concurrent resolution on the
budget (or any amendment thereto or con-
ference report thereon) or any bill, joint res-
olution, amendment, motion, or conference
report that would violate or amend section
13301 of the Budget Enforcement Act of
1990.”".

(b) SUPER MAJORITY REQUIREMENT.—

(1) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘‘312(g),”” after
€310(d)(2),”.

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘312(g),”’ after <*310(d)(2),”.

(c) ENFORCEMENT IN EACH FISCAL YEAR.—
The Congressional Budget Act of 1974 is
amended in—

(1) section 301(a)(7) (2 U.S.C. 632(a)(7)), by
striking ‘‘for the fiscal year’’ through the pe-
riod and inserting ‘‘for each fiscal year cov-
ered by the resolution’; and

(2) section 311(a)(3) (2 U.S.C. 642(a)(3)), by
striking beginning with ‘‘for the first fiscal
year’ through the period and insert the fol-
lowing: ‘“‘for any of the fiscal years covered
by the concurrent resolution.”.

SEC. _ 03. MEDICARE TRUST FUND OFF-BUDG-

ET.

(a) IN GENERAL.—

(1) GENERAL EXCLUSION FROM ALL BUDG-
ETS.—Title III of the Congressional Budget
Act of 1974 is amended by adding at the end
the following:

‘EXCLUSION OF MEDICARE TRUST FUND FROM

ALL BUDGETS

‘““SEC. 316. (a) EXCLUSION OF MEDICARE

TRUST FUND FROM ALL BUDGETS.—Notwith-
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standing any other provision of law, the re-
ceipts and disbursements of the Federal Hos-
pital Insurance Trust Fund shall not be
counted as new budget authority, outlays,
receipts, or deficit or surplus for purposes
of—

‘(1) the budget of the United States Gov-
ernment as submitted by the President;

“‘(2) the congressional budget; or

‘(3) the Balanced Budget and Emergency
Deficit Control Act of 1985.

“(b) STRENGTHENING MEDICARE POINT OF
ORDER.—It shall not be in order in the House
of Representatives or the Senate to consider
a concurrent resolution on the budget (or
any amendment thereto or conference report
thereon) or any bill, joint resolution, amend-
ment, motion, or conference report that
would violate or amend this section.”.

(2) SUPER MAJORITY REQUIREMENT.—

(A) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘316, after ‘313,”".

(B) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘316,”” after ‘‘313,”".

(b) EXCLUSION OF MEDICARE TRUST FUND
FrOM CONGRESSIONAL BUDGET.—Section
301(a) of the Congressional Budget Act of 1974
(2 U.S.C. 632(a)) is amended by adding at the
end the following: ‘‘The concurrent resolu-
tion shall not include the outlays and rev-
enue totals of the Federal Hospital Insurance
Trust Fund in the surplus or deficit totals
required by this subsection or in any other
surplus or deficit totals required by this
title.”

(c) BUDGET ToTALS.—Section 301(a) of the
Congressional Budget Act of 1974 (2 U.S.C.
632(a)) is amended by inserting after para-
graph (7) the following:

‘(8) For purposes of Senate enforcement
under this title, revenues and outlays of the
Federal Hospital Insurance Trust Fund for
each fiscal year covered by the budget reso-
lution.”.

(d) BUDGET RESOLUTIONS.—Section 301(i) of
the Congressional Budget Act of 1974 (2
U.S.C. 632(1)) is amended by—

(1) striking ‘‘SOCIAL SECURITY POINT OF
ORDER.—It shall” and inserting ‘‘SOCIAL SE-
CURITY AND MEDICARE POINTS OF ORDER.—

‘(1) SOCIAL SECURITY.—It shall”’; and

(2) inserting at the end the following:

‘“(2) MEDICARE.—It shall not be in order in
the House of Representatives or the Senate
to consider any concurrent resolution on the
budget (or amendment, motion, or con-
ference report on the resolution) that would
cause a decrease in surpluses or an increase
in deficits of the Federal Hospital Insurance
Trust Fund in any of the fiscal years covered
by the concurrent resolution.”.

(e) MEDICARE FIREWALL.—Section 311(a) of
the Congressional Budget Act of 1974 (2
U.S.C. 642(a)) is amended by adding after
paragraph (3), the following:

‘(4) ENFORCEMENT OF MEDICARE LEVELS IN
THE SENATE.—After a concurrent resolution
on the budget is agreed to, it shall not be in
order in the Senate to consider any bill,
joint resolution, amendment, motion, or con-
ference report that would cause a decrease in
surpluses or an increase in deficits of the
Federal Hospital Insurance Trust Fund in
any year relative to the levels set forth in
the applicable resolution.”.

(f) BASELINE TO EXCLUDE HOSPITAL INSUR-
ANCE TRUST FUND.—Section 257(b)(3) of the
Balanced Budget and Emergency Deficit
Control Act of 1985 is amended by striking
‘“‘shall be included in all” and inserting
‘‘shall not be included in any”’.

(g) MEDICARE TRUST FUND EXEMPT FROM
SEQUESTERS.—Section 255(g)(1)(B) of the Bal-
anced Budget and Emergency Deficit Control
Act of 1985 is amended by adding at the end
the following:
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‘““Medicare as funded through the Federal
Hospital Insurance Trust Fund.”.

(h) BUDGETARY TREATMENT OF HOSPITAL IN-
SURANCE TRUST FUND.—Section 710(a) of the
Social Security Act (42 U.S.C. 911(a)) is
amended—

(1) by striking ‘‘and” the second place it
appears and inserting a comma; and

(2) by inserting after ‘‘Federal Disability
Insurance Trust Fund’ the following: ¢, Fed-
eral Hospital Insurance Trust Fund’’.

SEC.  04. PREVENTING ON-BUDGET DEFICITS.

(a) POINTS OF ORDER TO PREVENT ON-BUDG-
ET DEFICITS.—Section 312 of the Congres-
sional Budget Act of 1974 (2 U.S.C. 643) is
amended by adding at the end the following:

“(h) POINTS OF ORDER TO PREVENT ON-
BUDGET DEFICITS.—

‘(1) CONCURRENT RESOLUTIONS ON THE BUDG-
ET.—It shall not be in order in the House of
Representatives or the Senate to consider
any concurrent resolution on the budget, or
conference report thereon or amendment
thereto, that would cause or increase an on-
budget deficit for any fiscal year.

‘‘(2) SUBSEQUENT LEGISLATION.—It shall not
be in order in the House of Representatives
or the Senate to consider any bill, joint reso-
lution, amendment, motion, or conference
report if—

‘“(A) the enactment of that bill or resolu-
tion as reported;

‘“(B) the adoption and enactment of that
amendment; or

‘(C) the enactment of that bill or resolu-
tion in the form recommended in that con-
ference report,
would cause or increase an on-budget deficit
for any fiscal year.”.

(b) SUPER MAJORITY REQUIREMENT.—

(1) POINT OF ORDER.—Section 904(c)(1) of
the Congressional Budget Act of 1974 is
amended by inserting ‘312(h),”” after
¢312(g),”".

(2) WAIVER.—Section 904(d)(2) of the Con-
gressional Budget Act of 1974 is amended by
inserting ‘‘312(h),” after ‘‘312(g),”’.

SA 867. Mr. CONRAD proposed an
amendment to the bill S. 1077, making
supplemental appropriations for the
fiscal year ending September 30, 2001,
and for other purposes; as follows:

On page 47, between lines 20 and 21, insert
the following:

COMMUNITY DEVELOPMENT BLOCK GRANTS

For emergency housing for Indians on the
Turtle Mountain Indian Reservation, there
shall be made available $10,000,000 through
the Indian community development block
grant program under the Housing and Com-
munity Development Act of 1974. Amounts
made available for programs administered by
the Department of Housing and Urban Devel-
opment for fiscal year 2001 shall be reduced
on a pro rata basis by $10,000,000. The Federal
Emergency management Agency shall pro-
vide technical assistance to Indians with re-
spect to the acquisition of emergency hous-
ing on the Turtle Mountain Indian Reserva-
tion.

SA 868. Mr. STEVENS (for Mr.
McCAIN (for himself, Mr. LIEBERMAN,
and Ms. LANDRIEU)) proposed an
amendment to the bill S. 1077, making
supplemental appropriations for the
fiscal year ending September 30, 2001,
and for other purposes; as follows:

On page 11, between lines 8 and 9, insert
the following:

SEC. 1207. In addition to the amounts ap-
propriated to the Department of Defense for
fiscal year 2001 in other provisions of this
Act or in the Department of Defense Appro-
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priations Act, 2001 (Public Law 106-259),
$2,736,1000 is hereby appropriated, out of any
funds in the Treasury not otherwise appro-
priated, to the Department of Defense for the
fiscal year ending September 30, 2001, for
purposes under headings in the Department
of Defense Appropriations Act, 2001, and in
amounts, as follows:

‘““Military Personnel, Army’’, $30,000,000;

‘““Military Personnel, Navy’’, $10,000,000;

‘“Military Personnel, Air Force”’,
$332,500,000;

‘“‘Reserve Personnel, Army’’, $30,000,000;

““Operation and Maintenance, Army”’,
$916,400,000;

‘“Operation and Maintenance, Navy’’,
$514,500,000;

‘“Operation and Maintenance, Marine

Corps’’, $295,700,000;

‘“‘Operation and Maintenance, Air Force”’,
$59,600,000;

“Operation and Maintenance,
Wide”’, $9,000,000;

‘““Operation and Maintenance, Army Re-
serve’’, $30,000,000;

“Operation and Maintenance,
tional Guard’, $106,000,000;

‘‘Aircraft Procurement, Army”’, $50,000,000,
to remain available for obligation until Sep-
tember 30, 2003;

“Procurement of Weapons and Tracked
Combat Vehicles, Army”’, $10,000,000, to re-
main available for obligation until Sep-
tember 30, 2003;

“Procurement of Ammunition, Army”’,
$14,000,000, to remain available for obligation
until September 30, 2003;

‘“‘Other Procurement, Army”’, $40,000,000, to
remain available for obligation until Sep-
tember 30, 2003;

““Aircraft Procurement, Navy’’, $65,000,000,
to remain available for obligation until Sep-
tember 30, 2003;

‘‘Aircraft Procurement, Air Force”’,
$108,100,000, to remain available for obliga-
tion until September 30, 2003;

““Other Procurement, Air Force”’,
$33,300,000, to remain available for obligation
until September 30, 2003;

‘“‘Research, Development, Test and Evalua-
tion, Air Force’, $8,000,000, to remain avail-
able for obligation until September 30, 2002;
and

““USS Cole’, $49,000,000;

Provided, That the entire amount made
available in this section is designated by the
Congress as an emergency requirement pur-
suant to section 251(b)(2)(A) of the Balanced
Budget and Emergency Deficit Control Act
of 1985, as amended: Provided, further, That
the entire amount under this section shall be
available only to the extent that an official
budget request for that specific dollar
amount that includes the designation of the
entire amount of the request as an emer-
gency requirement as defined in the Bal-
anced Budget and Emergency Deficit Control
Act of 1985, as amended, is transmitted by
the President to the Congress.

Defense-

Army Na-

SA 869. Mr. STEVENS (for Mr.
McCAIN (for himself, Mr. LIEBERMAN,
and Ms. LANDRIEU)) proposed an
amendment to the bill S. 1077, making
supplemental appropriations for the
fiscal year ending September 30, 2001,
and for other purposes; as follows:

After section 3002, insert the following:

SEC. 3003. (a) In addition to the amounts
appropriated to the Department of Defense
for fiscal year 2001 by other provisions of this
Act or the Department of Defense Appropria-
tions Act, 2001 (Public Law 106-259), funds are
hereby appropriated, out of any funds in the
Treasury not otherwise appropriated, to the
Department of Defense for the fiscal year
ending September 30, 2001, for purposes under
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headings in the Department of Defense Ap-
propriations Act, 2001, and in amounts, as
follows:

(1) Under the heading ‘MILITARY PER-
SONNEL, NAvYy”, $181,000,000, of which
$1,000,000 shall be available for the supple-
mental subsistence allowance under section
402a of title 37, United States Code.

(2) Under the heading ‘‘MILITARY PER-
SONNEL, MARINE CORPS”’, $21,000,000.

(3) Under the heading ‘‘RESERVE PER-
SONNEL, NAVY”, $1,800,000, which shall be
available for enhancement of force protec-
tion for United States forces in the Persian
Gulf region and elsewhere worldwide.

(4) Under the heading ‘‘OPERATION AND
MAINTENANCE, ARMY’’, $103,000,000.

(56) Under the heading ‘‘OPERATION AND
MAINTENANCE, NAVY”, $72,000,000, of which
$36,000,000 shall be available for enhancement
of force protection for United States forces
in the Persian Gulf region and elsewhere
worldwide.

(6) Under the heading ‘‘OPERATION AND
MAINTENANCE, MARINE CORPS”’, $6,000,000.

(7) Under the heading ‘‘OPERATION AND
MAINTENANCE, AIR FORCE”’, $397,000,000.

(8) Under the heading ‘‘OPERATION AND
MAINTENANCE, ARMY RESERVE”, $21,000,000.

(9) Under the heading ‘‘OTHER PROCURE-
MENT, NAVY”’, $45,000,000, to remain available
for obligation until September 30, 2003, which
shall be available for enhancement of force
protection for United States forces in the
Persian Gulf region and elsewhere world-
wide.

(b) The amount appropriated by chapter 10
of title II to the Department of the Treasury
for Departmental Offices under the heading
‘“SALARIES AND EXPENSES’ is hereby reduced
by $30,000,000.

(c) The matter in chapter 11 of title II
under the heading ‘‘NATIONAL AERONAUTICS
AND SPACE ADMINISTRATION HUMAN SPACE
FLIGHT”’ shall not take effect.

(RESCISSION)

(d) Of the unobligated balance of the total
amount in the Treasury that is to be dis-
bursed from special accounts established
pursuant to section 754(e) of the Tariff Act of
1930, $200,000,000 may not be disbursed under
that section.

(RESCISSIONS)

(e) The following amounts are hereby re-
scinded:

(1) Of the funds appropriated to the Na-
tional Aeronautics and Space Administra-
tion under the heading ‘‘HUMAN SPACE
FLIGHT” in the Departments of Veterans Af-
fairs and Housing and Urban Development,
and Independent Agencies Appropriations
Act, 2001 (as enacted into law by Public Law
106-377), the following amounts:

(A) From the amounts for the life and
micro-gravity science mission for the human
space flight, $40,000,000.

(B) From the amount for the Electric Aux-
iliary Power Units for Space Shuttle Safety
Upgrades, $19,000,000.

(2) Of the funds appropriated to the Depart-
ment of Commerce for the National Institute
of Standards and Technology under the head-
ing ‘“INDUSTRIAL TECHNOLOGY SERVICES” in
the Departments of Commerce, Justice, and
State, the Judiciary, and Related Agencies
Appropriations Act, 2001 (as enacted into law
by Public Law 106-553), $67,000,000 for the Ad-
vanced Technology Program.

(3) Of the funds appropriated to the Depart-
ment of Commerce for the International
Trade Administration under the heading

“OPERATIONS AND ADMINISTRATION"’,
$19,000,000 of the amount available for Trade
Development.

(4) Of the funds appropriated by chapter 1
of the Emergency Steel Loan Guarantee and
Emergency Oil and Gas Guaranteed Loan
Act of 1999 (Public Law 106-51), $126,800,000.
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(5) Of the funds appropriated to the Depart-
ment of Transportation for the Maritime Ad-
ministration under the heading ‘‘MARITIME
GUARANTEED LOAN (TITLE XI) PROGRAM AC-
COUNT” in the Departments of Commerce,
Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 2001 (as
enacted into law by Public Law 106-553),
$21,000,000.

(6) Of the funds appropriated for the Ex-
port-Import Bank under the heading ‘‘SUB-
SIDY APPROPRIATION’ in the Foreign Oper-
ations, Export Financing, and Related Pro-
grams Appropriations Act, 2001 (as enacted
into law by Public Law 106-429), $80,000,000.

(7) Of the funds appropriated to the Depart-
ment of Labor for the Employment and
Training Administration under the heading
“TRAINING AND EMPLOYMENT SERVICES” in
the Departments of Labor, Health and
Human Services, and Education, and Related
Agencies Appropriations Act, 2001 (as en-
acted into law by Public Law 106-554), the
following amounts:

(A) From the amounts for Dislocated
Worker Employment and Training Activi-
ties, $41,500,000.

(B) From the amounts Adult Employment
and Training Activities, $100,000,000.

(8) Of the unobligated balance of funds pre-
viously appropriated to the Department of
Transportation for the Federal Transit Ad-
ministration that remain available for obli-
gation in fiscal year 2001, the following
amounts:

(A) From the amounts for Transit Plan-
ning and Research, $34,000,000.

(B) From the amounts for Job Access and
Reverse Commute Grants, $76,000,000.

SA 870. Mr. STEVENS (for Mr.
HUTCHINSON) proposed an amendment
to the bill S. 1077, making supple-
mental appropriations for the fiscal
year ending September 30, 2001, and for
other purposes; as follows:

On page 13, between lines 23 and 24, insert
the following:

FOREST SERVICE
STATE AND PRIVATE FORESTRY

For an additional amount for ‘“State and
Private Forestry’” to repair damage caused
by ice storms in the States of Arkansas and
Oklahoma, $10,000,000, to remain available
until expended: Provided, That the entire
amount is designated by Congress as an
emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

NATIONAL FOREST SYSTEM

For an additional amount for the ‘Na-
tional Forest System’ to repair damage
caused by ice storms in the States of Arkan-
sas and Oklahoma, $10,000,000, to remain
available until expended: Provided, That the
entire amount is designated by Congress as
an emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

CAPITAL IMPROVEMENT AND MAINTENANCE

For an additional amount for ‘‘Capital Im-
provement and Maintenance’ to repair dam-
age caused by ice storms in the States of Ar-
kansas and Oklahoma, $4,000,000, to remain
available until expended: Provided, That the
entire amount is designated by Congress as
an emergency requirement under section
251(b)(2)(A) of the Balanced Budget and
Emergency Deficit Control Act of 1985 (2
U.S.C. 901(b)(2)(A)).

SA 871. Mr. STEVENS (for Mr. CRAIG)
proposed an amendment to the bill S.
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1077, making supplemental appropria-
tions for the fiscal year ending Sep-
tember 30, 2001, and for other purposes;
as follows:

On page 29, between lines 2 and 3, insert
the following:

SEC. 2502. In exercising the authority to
provide cash transfer assistance for Israel for
the fiscal year ending September 30, 2001, the
President shall—

(1) ensure that the level of such assistance
does not cause an adverse impact on the
total level of non-military exports from the
United States to Israel; and

(2) enter into a side letter agreement with
Israel providing for the purchase of grain in
the same amount and in accordance with
terms at least as favorable as the side letter
agreement in effect for the fiscal year ending
September 30, 2000.

SA 872. Mr. BOND (for himself and
Mr. McCAIN) proposed an amendment
to the bill S. 1077, making supple-
mental appropriations for the fiscal
year ending September 30, 2001, and for
other purposes; as follows:

At the end of title III, add the following:

SEC. . (a) In addition to the amounts ap-
propriated to the Department of Defense for
fiscal year 2001 by other provisions of this
Act or the Department of Defense Appropria-
tions Act, 2001 (Public Law 106-259), funds are
hereby appropriated to the Department of
Defense for the fiscal year ending September
30, 2001, for purposes under headings in the
Department of Defense Appropriations Act,
2001, and in amounts, as follows:

(1) Under the heading ‘‘MILITARY PER-
SONNEL, MARINE CORPS’’, $21,000,000.

(2) Under the heading ‘“RESERVE PER-
SONNEL, ARMY”’, $30,000,000.

(3) Under the heading ‘‘OPERATION
MAINTENANCE, ARMY"’, $600,000,000.

AND

(4) Under the heading ‘‘OPERATION AND
MAINTENANCE, NAVY”’, $577,250,000.

(5) Under the heading ‘‘OPERATION AND
MAINTENANCE, MARINE CORPS’’, $6,000,000.

(6) Under the heading ‘‘OPERATION AND
MAINTENANCE, AIR FORCE”’, $100,200,000.

(7) Under the heading ‘‘OPERATION AND

MAINTENANCE, ARMY RESERVE”’, $30,000,000.

(8) Under the heading ‘‘OPERATION AND
MAINTENANCE, NAVY RESERVE"’, $19,100,000.

(9) Under the heading ‘‘OPERATION AND
MAINTENANCE, ARMY NATIONAL GUARD”,
$39,400,000.

(b) The total amount appropriated under
subsection (a) shall be available only to the
extent that an official budget request for
that specific dollar amount that includes the
designation of the entire amount of the re-
quest as an emergency requirement as de-
fined in the Balanced Budget and Emergency
Deficit Control Act of 1985, as amended, is
transmitted by the President to the Con-
gress.

(c) The total amount appropriated under
subsection (a) is hereby designated by Con-
gress as an emergency requirement pursuant
to section 251(b)(2)(A) of the Balanced Budg-
et and Emergency Deficit Control Act of
1985, as amended.

(d) All of the funds appropriated and avail-
able under this section shall be obligated not
later than September 30, 2001.

SA 873. Mr. REID (for Mr. HOLLINGS)
proposed an amendment to the bill S.
1077, making supplemental appropria-
tions for the fiscal year ending Sep-
tember 30, 2001, and for other purposes;
as follows:

At the appropriate place, insert the fol-
lowing:
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. ENSURING FUNDING FOR DEFENSE AND
EDUCATION AND THE SUPPLE-
MENTAL APPROPRIATION BY RE-
PEALING TAX CUTS FOR 2001.

(a) REPEAL.—

(1) IN GENERAL.—Section 101 of the Eco-
nomic Growth and Tax Relief Reconciliation
Act of 2001 is repealed.

(2) APPLICATION OF CODE.—The Internal
Revenue Code of 1986 shall be applied and ad-
ministered as if such section 101 (and the
amendments made by such section) had
never been enacted.

(3) CONFORMING AMENDMENTS.—

(A) IN GENERAL.—Section 1 of the Internal
Revenue Code of 1986 (relating to tax im-
posed) is amended by adding at the end the
following new subsection:

‘(1) RATE REDUCTIONS AFTER 2001.—

‘(1) 10-PERCENT RATE BRACKET.—

‘““(A) IN GENERAL.—In the case of taxable
years beginning after December 31, 2001—

‘(i) the rate of tax under subsections (a),
(b), (c), and (d) on taxable income not over
the initial bracket amount shall be 10 per-
cent, and

¢“(ii) the 15 percent rate of tax shall apply
only to taxable income over the initial
bracket amount but not over the maximum
dollar amount for the 15-percent rate brack-
et.

‘(B) INITIAL BRACKET AMOUNT.—For pur-
poses of this paragraph, the initial bracket
amount is—

‘(i) $14,000 ($12,000 in the case of taxable
years beginning before January 1, 2008) in
the case of subsection (a),

‘“(ii) $10,000 in the case of subsection (b),
and

“(iii) % the amount applicable under
clause (i) (after adjustment, if any, under
subparagraph (C)) in the case of subsections
(c) and (d).

“(C) INFLATION ADJUSTMENT.—In pre-
scribing the tables under subsection (f)
which apply with respect to taxable years be-
ginning in calendar years after 2001—

‘(i) the Secretary shall make no adjust-
ment to the initial bracket amount for any
taxable year beginning before January 1,
2009,

‘“(ii) the cost-of-living adjustment used in
making adjustments to the initial bracket
amount for any taxable year beginning after
December 31, 2008, shall be determined under
subsection (f)(3) by substituting ‘2007’ for
1992’ in subparagraph (B) thereof, and

‘“(iii) such adjustment shall not apply to

the amount referred to in subparagraph (B)
(iii).
If any amount after adjustment under the
preceding sentence is not a multiple of $50,
such amount shall be rounded to the next
lowest multiple of $50.

¢“(2) REDUCTIONS IN RATES AFTER DECEMBER
31, 2001.—In the case of taxable years begin-
ning in a calendar year after 2001, the cor-
responding percentage specified for such cal-
endar year in the following table shall be
substituted for the otherwise applicable tax
rate in the tables under subsections (a), (b),
(¢), (d), and (e).

The corresponding percentages shall be

“In the case of taxable substituted for

years

beginning during calend the following percentages:

year: 28% 31% 36%  396%
2002 and 2003 . 27.0%  30.0% 35.0% 38.6%
2004 and 2005 . 26.0% 29.0% 34.0% 37.6%
2006 and thereafter ...... 250% 28.0% 33.0% 35.0%

‘“(3) ADJUSTMENT OF TABLES.—The Sec-
retary shall adjust the tables prescribed
under subsection (f) to carry out this sub-
section.”.

(B) CONFORMING AMENDMENTS.—
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(i) Subparagraph (B) of section 1(g)(7) of
such Code is amended by striking ‘15 per-
cent” in clause (ii)(II) and inserting ‘10 per-
cent.”.

(ii) Section 1(h) of such Code is amended—

(I) by striking ‘‘28 percent’’ both places it
appears in paragraphs (1)(A)Ai)(I) and
(1)(B)(i) and inserting ‘‘25 percent’’, and

(IT) by striking paragraph (13).

(iii) Section 531 of such Code is amended by
striking ‘‘equal to’ and all that follows and
inserting ‘‘equal to the product of the high-
est rate of tax under section 1(c) and the ac-
cumulated taxable income.”.

(iv) Section 541 of such Code is amended by
striking ‘‘equal to’ and all that follows and
inserting ‘‘equal to the product of the high-
est rate of tax under section 1(c) and the un-
distributed personal holding company in-
come.”’.

(v) Section 3402(p)(1)(B) of such Code is
amended by striking ‘7, 15, 28, or 31 percent’’
and inserting ‘7 percent, any percentage ap-
plicable to any of the 3 lowest income brack-
ets in the table under section 1(c),”.

(vi) Section 3402(p)(2) of such Code is
amended by striking ‘‘15 percent’’ and insert-
ing ‘10 percent’’.

(vii) Section 3402(q)(1) of such Code is
amended by striking ‘‘equal to 28 percent of
such payment” and inserting ‘‘equal to the
product of the third lowest rate of tax appli-
cable under section 1(c) and such payment’’.

(viii) Section 3402(r)(3) of such Code is
amended by striking ‘‘31 percent’’ and insert-
ing ‘“‘the fourth lowest rate of tax applicable
under section 1(c)”.

(ix) Section 3406(a)(1) of such Code is
amended by striking ‘‘equal to 31 percent of
such payment” and inserting ‘‘equal to the
product of the fourth lowest rate of tax ap-
plicable under section 1(c) and such pay-
ment”’.

(x) Section 13273 of the Revenue Reconcili-
ation Act of 1993 is amended by striking ‘28
percent’” and inserting ‘‘the third lowest rate
of tax applicable under section 1(c) of the In-
ternal Revenue Code of 1986".

(C) EFFECTIVE DATES.—

(i) IN GENERAL.—Except as provided in
clause (ii), the amendments made by this
paragraph shall apply to taxable years begin-
ning after December 31, 2001.

(ii) AMENDMENTS TO WITHHOLDING PROVI-
SIONS.—The amendments made by clauses
(v), (vi), (vii), (viii), (ix), and (x) of subpara-
graph (B) shall apply to amounts paid after
December 31, 2001.

(b) RESERVE FUND FOR DEFENSE AND EDU-
CATION.—Subtitle B of title II of H. Con. Res.
83 (107th Congress) is amended by inserting
at the end the following:

“SEC. 219. STRATEGIC RESERVE FUND FOR DE-
FENSE AND EDUCATION.

If legislation is reported by the Committee
on Appropriations of the Senate or the Com-
mittee on Appropriations of the House of
Representatives, or an amendment thereto is
offered or a conference report thereon is sub-
mitted, that would increase funding for de-
fense or education, the chairman of the ap-
propriate Committee on the Budget shall re-
vise the aggregates, functional totals, allo-
cations, and other appropriate levels and
limits in this resolution for that measure by
not exceeding the amount resulting from the
repeal and amendments made by section
~ (a) of the Supplemental Appropriations
Act, 2001 for fiscal years 2001 and 2002, as
long as that measure will not, when taken
together with all other previously enacted
legislation, reduce the on-budget surplus
below the level of the Medicare Hospital In-
surance Trust Fund surplus in any fiscal
year provided in this resolution.”.

SA 874. Mr. REID (for Mr.
WELLSTONE) proposed an amendment to
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the bill S. 1077, making supplemental
appropriations for the fiscal year end-
ing September 30, 2001, and for other
purposes; as follows:

On page 11, between lines 8 and 9, insert
the following:

(RESCISSIONS)

SEC. 1207. (a)(1) Effective July 31, 2001, of
the funds provided to the Secretary of De-
fense, for fiscal year 2001 administrative ex-
penses, under the Department of Defense Ap-
propriations Act, 2001, the Military Con-
struction Appropriations Act, 2001, and the
Energy and Water Development Appropria-
tions Act, 2001, and remaining in Federal ap-
propriations accounts, an amount equal to
$150,000,000 is rescinded.

(2) Such amount shall be rescinded from
such Federal appropriations accounts as the
Secretary of Defense shall specify before
July 31, 2001. In determining the accounts to
specify, the Secretary of Defense shall take
into consideration the need to promote effi-
ciency, cost-effectiveness, and productivity
within the Department of Defense, as well as
to maintain readiness and troop quality of
life.

(b) Effective August 1, 2001, if the Sec-
retary of Defense has not specified accounts
for rescissions under subsection (a), of the
funds described in subsection (a)(1) and re-
maining in Federal appropriations accounts,
an amount equal to $150,000,000 is rescinded
through proportional reductions to the por-
tions of such accounts that contain such
funds.

On page 36, line 9, strike ‘$300,000,000”’ and
insert ‘‘$450,000,000"".

SA 875. Mr. REID (for Mr. JOHNSON)
proposed an amendment to the bill S.
1077, making supplemental appropria-
tions for the fiscal year ending Sep-
tember 30, 2001, and for other purposes;
as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . EXTENSION OF INTEREST RATE PROVI-
SIONS.

(a) TECHNICAL CORRECTION.—Paragraph (6)
of section 455(b) of the Higher Education Act
of 1965 (20 U.S.C. 1087e(b)), as redesignated by
section 8301(c)(1) of the Transportation Eq-
uity Act for the 21st Century (Public Law
105-178; 112 Stat. 498) is redesignated as para-
graph (8) and inserted after paragraph (7) of
that section.

(b) EXTENSION.—

1) AMENDMENTS.—Sections 427TA(k),
428C(c)(1), 438(b)(2)(I), and 455(b)(6) of such
Act (20 U.S.C. 1077a(k), 1078-3(c)(1), 1087—
1(b)(2)(I), 1087e(b)(6)) are each amended by
striking ‘“‘and before July 1, 2003,”’ each place
it appears.

(2) CONFORMING AMENDMENTS.—

(A) Section 427A(k) of such Act is amended
by striking the subsection heading and in-
serting the following: “‘INTEREST RATES FOR
NEW LOANS ON OR AFTER OCTOBER 1, 1998.—’.

(B) Section 438(b)(2)(I) of such Act is
amended—

(i) by striking the subparagraph heading
and inserting the following: ‘‘LOANS DIS-
BURSED ON OR AFTER JANUARY 1, 2000.—’; and

(ii) in clause (i), by striking ‘2000,”” and in-
serting ¢‘2000°.

(C) Section 455(b)(6) of
amended—

(i) by striking the paragraph heading and
inserting the following: “‘INTEREST RATE PRO-
VISION FOR NEW LOANS ON OR AFTER OCTOBER
1, 1998.—"; and

(ii) in subparagraph (D), by striking 1999,
and inserting ‘1999”°.

such Act is
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NOTICES OF HEARINGS

COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. HARKIN. Mr. President, I would
like to announce that the Committee
on Agriculture, Nutrition, and For-
estry will meet on July 12, 2001, in SR-
328A at 8:30 a.m. The purpose of this
hearing will be to consider nomina-
tions for positions with the TUnited
States Department of Agriculture, and
to discuss the next Federal farm bill.
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

Mr. LEVIN. Mr. President, I would
like to announce for the information of
the Senate and the public that the Per-
manent Subcommittee on Investiga-
tions of the Committee on Govern-
mental Affairs will hold a hearing enti-
tled ‘““What Is the U.S. Position on Off-
shore Tax Havens?”’ The upcoming
hearing will examine past and current
U.S. efforts to convince offshore tax
havens to cooperate with U.S. efforts
to stop tax evasion, the role of the Or-
ganization of Economic Cooperation
and Development, (OECD), tax haven
project in light of U.S. objectives, and
the current status of U.S. support for
the project, in particular for the core
element requiring information ex-
change.

The hearing will take place on
Wednesday, July 18, 2001, at 2 p.m. in
room 628 of the Dirksen Senate Office
Building. For further information,
please contact Linda J. Gustitus of the
subcommittee staff at (202) 224-3721.

SUBCOMMITTEE ON NATIONAL PARKS

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Subcommittee on National
Parks of the Committee on Energy and
Natural Resources.

The hearing will take place on Tues-
day, July 17, 2001, beginning at 2:30
p.m. in room 366 of the Dirksen Senate
Office Building in Washington, DC.

The purpose of the hearing is to re-
ceive testimony on the following bills:

S. 281, to authorize the design and
construction of a temporary education
center at the Vietnam Veterans Memo-
rial;

S. 386 and H.R. 146, to authorize the
Secretary of the Interior to study the
suitability and feasibility of desig-
nating the Great Falls Historic Dis-
trict in the city of Paterson, New Jer-
sey, as a unit of the National Park Sys-
tem, and for other purposes;

S. 513 and H.R. 182, to amend the Wild
and Scenic Rivers Act to designate a
segment of the Eightmile River in the
State of Connecticut for study for po-
tential addition to the National Wild
and Scenic Rivers System, and for
other purposes;

S. 921 and H.R. 1000, to adjust the
boundary of the William Howard Taft
National Historic Site in the State of
Ohio, to authorize an exchange of land
in connection with the historic site,
and for other purposes; and

S. 1097, to authorize the Secretary of
the Interior to issue right-of-way per-
mits for natural gas pipelines within
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the boundary of the Great Smoky
Mountains National Park.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Sub-
committee on National Parks, Com-
mittee on Energy and Natural Re-
sources, U.S. Senate, 312 Dirksen Sen-
ate Office Building, Washington, DC
20510.

For further information, please con-
tact David Brooks of the committee
staff at (202) 224-9863.

SUBCOMMITTEE ON NATIONAL PARKS

Mr. BINGAMAN. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Subcommittee on National
Parks of the Committee on Energy and
Natural Resources.

The hearing will take place on Thurs-
day, July 26, 2001, beginning at 2:30
p.m. in room 366 of the Dirksen Senate
Office Building in Washington, DC.

The purpose of the hearing is to re-
ceive testimony on the following bills:

S. 423, to amend the Act entitled ‘“‘An
Act to provide for the establishment of
Fort Clatsop National Memorial in the
State of Oregon,” and for other pur-
poses:

S. 817, to amend the National Trails
System Act to designate the Old Span-
ish Trail as a National Historic Trail;

S. 941, to revise the boundaries of the
Golden Gate National Recreation Area
in the State of California, to extend
the term of the advisory commission
for the recreation area, and for other
purposes;

S. 1057, to authorize the addition of
lands to Puuhonua o HoOnaunau Na-
tional Historical Park in the State of
Hawaii, and for other purposes;

S. 1105, to provide for the expeditious
completion of the acquisition of State
of Wyoming lands within the bound-
aries of Grand Teton National Park,
and for other purposes; and

H.R. 640, to adjust the boundaries of
Santa Monica Mountains National
Recreation Area, and for other pur-
poses.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Sub-
committee on National Parks, Com-
mittee on Energy and Natural Re-
sources, U.S. Senate, 312 Dirksen Sen-
ate Office Building, Washington, DC
20510.

For further information, please con-
tact David Brooks of the committee
staff at (202) 224-9863.

———

BIPARTISAN PATIENT
PROTECTION ACT

On June 29, 2001, the Senate passed S.
1052, as follows:
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S. 1052

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Bipartisan Patient Protection Act”.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE I-IMPROVING MANAGED CARE

Subtitle A—Utilization Review; Claims; and
Internal and External Appeals

Sec. 101. Utilization review activities.

Sec. 102. Procedures for initial claims for
benefits and prior authorization
determinations.

Internal appeals of claims denials.

Independent external appeals pro-
cedures.

Health care consumer assistance
fund.

Subtitle B—Access to Care

Consumer choice option.

Choice of health care professional.

Access to emergency care.

Timely access to specialists.

Patient access to obstetrical and
gynecological care.

Access to pediatric care.

Continuity of care.

Access to mneeded prescription
drugs.

Coverage for individuals partici-
pating in approved clinical
trials.

Required coverage for minimum
hospital stay for mastectomies
and lymph node dissections for
the treatment of breast cancer
and coverage for secondary con-
sultations.

Subtitle C—Access to Information

Sec. 121. Patient access to information.
Sec. 122. Genetic information.

Subtitle D—Protecting the Doctor-Patient
Relationship

Sec. 131. Prohibition of interference with
certain medical communica-
tions.

Prohibition of discrimination
against providers based on li-
censure.

Prohibition against improper in-
centive arrangements.

Payment of claims.

Protection for patient advocacy.

Subtitle E—Definitions

Definitions.

Preemption; State flexibility; con-
struction.

Exclusions.

Coverage of limited scope plans.

Regulations.

Incorporation into plan or coverage
documents.

TITLE II—APPLICATION OF QUALITY
CARE STANDARDS TO GROUP HEALTH
PLANS AND HEALTH INSURANCE COV-
ERAGE UNDER THE PUBLIC HEALTH
SERVICE ACT

Sec. 201. Application to group health plans
and group health insurance cov-
erage.

Sec. 202. Application to individual health in-
surance coverage.

Sec. 203. Cooperation between Federal and
State authorities.

Sec. 204. Elimination of option of non-Fed-
eral governmental plans to be

108.
104.

Sec.
Sec.

Sec. 105.

111.
112.
113.
114.
115.

Sec.
Sec.
Sec.
Sec.
Sec.

116.
117.
118.

Sec.
Sec.
Sec.

Sec. 119.

Sec. 120.

Sec. 132.

Sec. 133.

134.
135.

Sec.
Sec.

151.
152.

Sec.
Sec.

153.
154.
155.
156.

Sec.
Sec.
Sec.
Sec.

excepted from requirements
concerning genetic informa-
tion.
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TITLE III—APPLICATION OF PATIENT
PROTECTION STANDARDS TO FEDERAL
HEALTH CARE PROGRAMS

Sec. 301. Application of patient protection
standards to Federal health
care programs.

TITLE IV—AMENDMENTS TO THE EM-

PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

Sec. 401. Application of patient protection
standards to group health plans
and group health insurance cov-
erage under the Employee Re-
tirement Income Security Act
of 1974.

Availability of civil remedies.

Limitation on certain class action
litigation.

Limitations on actions.

Cooperation between Federal and
State authorities.

Sense of the Senate concerning the
importance of certain unpaid
services.

TITLE V—EFFECTIVE DATES;

COORDINATION IN IMPLEMENTATION

Sec. 501. Effective dates.
Sec. 502. Coordination in implementation.
Sec. 503. Severability.

TITLE VI—-MISCELLANEOUS PROVISIONS

Sec. 601. No impact on Social Security Trust
Fund.

Customs user fees.

Fiscal year 2002 medicare pay-
ments.

Sense of Senate with respect to
participation in clinical trials
and access to specialty care.

Sense of the Senate regarding fair
review process.

Sec. 606. Annual review.

Sec. 607. Definition of born-alive infant.

TITLE I—-IMPROVING MANAGED CARE

Subtitle A—Utilization Review; Claims; and
Internal and External Appeals
SEC. 101. UTILIZATION REVIEW ACTIVITIES.

(a) COMPLIANCE WITH REQUIREMENTS.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer that provides
health insurance coverage, shall conduct uti-
lization review activities in connection with
the provision of benefits under such plan or
coverage only in accordance with a utiliza-
tion review program that meets the require-
ments of this section and section 102.

(2) USE OF OUTSIDE AGENTS.—Nothing in
this section shall be construed as preventing
a group health plan or health insurance
issuer from arranging through a contract or
otherwise for persons or entities to conduct
utilization review activities on behalf of the
plan or issuer, so long as such activities are
conducted in accordance with a utilization
review program that meets the requirements
of this section.

(3) UTILIZATION REVIEW DEFINED.—For pur-
poses of this section, the terms ‘‘utilization
review’’ and ‘‘utilization review activities”
mean procedures used to monitor or evaluate
the use or coverage, clinical necessity, ap-
propriateness, efficacy, or efficiency of
health care services, procedures or settings,
and includes prospective review, concurrent
review, second opinions, case management,
discharge planning, or retrospective review.

(b) WRITTEN POLICIES AND CRITERIA.—

(1) WRITTEN POLICIES.—A utilization review
program shall be conducted consistent with
written policies and procedures that govern
all aspects of the program.

(2) USE OF WRITTEN CRITERIA.—

(A) IN GENERAL.—Such a program shall uti-
lize written clinical review criteria devel-
oped with input from a range of appropriate
actively practicing health care professionals,

402.
403.

Sec.
Sec.

404.
405.

Sec.
Sec.

Sec. 406.

Sec. 602.
Sec. 603.

Sec. 604.

Sec. 605.
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as determined by the plan, pursuant to the
program. Such criteria shall include written
clinical review criteria that are based on
valid clinical evidence where available and
that are directed specifically at meeting the
needs of at-risk populations and covered in-
dividuals with chronic conditions or severe
illnesses, including gender-specific criteria
and pediatric-specific criteria where avail-
able and appropriate.

(B) CONTINUING USE OF STANDARDS IN RET-
ROSPECTIVE REVIEW.—If a health care service
has been specifically pre-authorized or ap-
proved for a participant, beneficiary, or en-
rollee under such a program, the program
shall not, pursuant to retrospective review,
revise or modify the specific standards, cri-
teria, or procedures used for the utilization
review for procedures, treatment, and serv-
ices delivered to the enrollee during the
same course of treatment.

(C) REVIEW OF SAMPLE OF CLAIMS DENIALS.—
Such a program shall provide for a periodic
evaluation of the clinical appropriateness of
at least a sample of denials of claims for ben-
efits.

(c) CONDUCT OF PROGRAM ACTIVITIES.—

(1) ADMINISTRATION BY HEALTH CARE PRO-
FESSIONALS.—A utilization review program
shall be administered by qualified health
care professionals who shall oversee review
decisions.

(2) USE OF QUALIFIED, INDEPENDENT PER-
SONNEL.—

(A) IN GENERAL.—A utilization review pro-
gram shall provide for the conduct of utiliza-
tion review activities only through personnel
who are qualified and have received appro-
priate training in the conduct of such activi-
ties under the program.

(B) PROHIBITION OF CONTINGENT COMPENSA-
TION ARRANGEMENTS.—Such a program shall
not, with respect to utilization review activi-
ties, permit or provide compensation or any-
thing of value to its employees, agents, or
contractors in a manner that encourages de-
nials of claims for benefits.

(C) PROHIBITION OF CONFLICTS.—Such a pro-
gram shall not permit a health care profes-
sional who is providing health care services
to an individual to perform utilization re-
view activities in connection with the health
care services being provided to the indi-
vidual.

(3) ACCESSIBILITY OF REVIEW.—Such a pro-
gram shall provide that appropriate per-
sonnel performing utilization review activi-
ties under the program, including the utili-
zation review administrator, are reasonably
accessible by toll-free telephone during nor-
mal business hours to discuss patient care
and allow response to telephone requests,
and that appropriate provision is made to re-
ceive and respond promptly to calls received
during other hours.

(4) LIMITS ON FREQUENCY.—Such a program
shall not provide for the performance of uti-
lization review activities with respect to a
class of services furnished to an individual
more frequently than is reasonably required
to assess whether the services under review
are medically necessary and appropriate.
SEC. 102. PROCEDURES FOR INITIAL CLAIMS FOR

BENEFITS AND PRIOR AUTHORIZA-
TION DETERMINATIONS.

(a) PROCEDURES OF INITIAL CLAIMS FOR
BENEFITS.—

(1) IN GENERAL.—A group health plan, or
health insurance issuer offering health insur-
ance coverage, shall—

(A) make a determination on an initial
claim for benefits by a participant, bene-
ficiary, or enrollee (or authorized represent-
ative) regarding payment or coverage for
items or services under the terms and condi-
tions of the plan or coverage involved, in-
cluding any cost-sharing amount that the
participant, beneficiary, or enrollee is re-
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quired to pay with respect to such claim for
benefits; and

(B) notify a participant, beneficiary, or en-
rollee (or authorized representative) and the
treating health care professional involved re-
garding a determination on an initial claim
for benefits made under the terms and condi-
tions of the plan or coverage, including any
cost-sharing amounts that the participant,
beneficiary, or enrollee may be required to
make with respect to such claim for benefits,
and of the right of the participant, bene-
ficiary, or enrollee to an internal appeal
under section 103.

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-
MATION.—With respect to an initial claim for
benefits, the participant, beneficiary, or en-
rollee (or authorized representative) and the
treating health care professional (if any)
shall provide the plan or issuer with access
to information requested by the plan or
issuer that is necessary to make a deter-
mination relating to the claim. Such access
shall be provided not later than 5 days after
the date on which the request for informa-
tion is received, or, in a case described in
subparagraph (B) or (C) of subsection (b)(1),
by such earlier time as may be necessary to
comply with the applicable timeline under
such subparagraph.

(B) LIMITED EFFECT OF FAILURE ON PLAN OR
ISSUER’S OBLIGATIONS.—Failure of the partic-
ipant, beneficiary, or enrollee to comply
with the requirements of subparagraph (A)
shall not remove the obligation of the plan
or issuer to make a decision in accordance
with the medical exigencies of the case and
as soon as possible, based on the available in-
formation, and failure to comply with the
time limit established by this paragraph
shall not remove the obligation of the plan
or issuer to comply with the requirements of
this section.

(3) ORAL REQUESTS.—In the case of a claim
for benefits involving an expedited or con-
current determination, a participant, bene-
ficiary, or enrollee (or authorized represent-
ative) may make an initial claim for benefits
orally, but a group health plan, or health in-
surance issuer offering health insurance cov-
erage, may require that the participant, ben-
eficiary, or enrollee (or authorized represent-
ative) provide written confirmation of such
request in a timely manner on a form pro-
vided by the plan or issuer. In the case of
such an oral request for benefits, the making
of the request (and the timing of such re-
quest) shall be treated as the making at that
time of a claims for such benefits without re-
gard to whether and when a written con-
firmation of such request is made.

(b) TIMELINE FOR MAKING DETERMINA-
TIONS.—

(1) PRIOR AUTHORIZATION DETERMINATION.—

(A) IN GENERAL.—A group health plan, or
health insurance issuer offering health insur-
ance coverage, shall make a prior authoriza-
tion determination on a claim for benefits
(whether oral or written) in accordance with
the medical exigencies of the case and as
soon as possible, but in no case later than 14
days from the date on which the plan or
issuer receives information that is reason-
ably necessary to enable the plan or issuer to
make a determination on the request for
prior authorization and in no case later than
28 days after the date of the claim for bene-
fits is received.

(B) EXPEDITED DETERMINATION.—Notwith-
standing subparagraph (A), a group health
plan, or health insurance issuer offering
health insurance coverage, shall expedite a
prior authorization determination on a claim
for benefits described in such subparagraph
when a request for such an expedited deter-
mination is made by a participant, bene-
ficiary, or enrollee (or authorized represent-
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ative) at any time during the process for
making a determination and a health care
professional certifies, with the request, that
a determination under the procedures de-
scribed in subparagraph (A) would seriously
jeopardize the life or health of the partici-
pant, beneficiary, or enrollee or the ability
of the participant, beneficiary, or enrollee to
maintain or regain maximum function. Such
determination shall be made in accordance
with the medical exigencies of the case and
as soon as possible, but in no case later than
72 hours after the time the request is re-
ceived by the plan or issuer under this sub-
paragraph.

(C) ONGOING CARE.—

(i) CONCURRENT REVIEW.—

(I) IN GENERAL.—Subject to clause (ii), in
the case of a concurrent review of ongoing
care (including hospitalization), which re-
sults in a termination or reduction of such
care, the plan or issuer must provide by tele-
phone and in printed form notice of the con-
current review determination to the indi-
vidual or the individual’s designee and the
individual’s health care provider in accord-
ance with the medical exigencies of the case
and as soon as possible, with sufficient time
prior to the termination or reduction to
allow for an appeal under section 103(b)(3) to
be completed before the termination or re-
duction takes effect.

(ITI) CONTENTS OF NOTICE.—Such notice
shall include, with respect to ongoing health
care items and services, the number of ongo-
ing services approved, the new total of ap-
proved services, the date of onset of services,
and the next review date, if any, as well as a
statement of the individual’s rights to fur-
ther appeal.

(ii) RULE OF CONSTRUCTION.—Clause (i)
shall not be construed as requiring plans or
issuers to provide coverage of care that
would exceed the coverage limitations for
such care.

(2) RETROSPECTIVE  DETERMINATION.—A
group health plan, or health insurance issuer
offering health insurance coverage, shall
make a retrospective determination on a
claim for benefits in accordance with the
medical exigencies of the case and as soon as
possible, but not later than 30 days after the
date on which the plan or issuer receives in-
formation that is reasonably necessary to
enable the plan or issuer to make a deter-
mination on the claim, or, if earlier, 60 days
after the date of receipt of the claim for ben-
efits.

(c) NOTICE OF A DENIAL OF A CLAIM FOR
BENEFITS.—Written notice of a denial made
under an initial claim for benefits shall be
issued to the participant, beneficiary, or en-
rollee (or authorized representative) and the
treating health care professional in accord-
ance with the medical exigencies of the case
and as soon as possible, but in no case later
than 2 days after the date of the determina-
tion (or, in the case described in subpara-
graph (B) or (C) of subsection (b)(1), within
the T72-hour or applicable period referred to
in such subparagraph).

(d) REQUIREMENTS OF NOTICE OF DETER-
MINATIONS.—The written notice of a denial of
a claim for benefits determination under
subsection (c) shall be provided in printed
form and written in a manner calculated to
be understood by the participant, bene-
ficiary, or enrollee and shall include—

(1) the specific reasons for the determina-
tion (including a summary of the clinical or
scientific evidence used in making the deter-
mination);

(2) the procedures for obtaining additional
information concerning the determination;
and

(3) notification of the right to appeal the
determination and instructions on how to
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initiate an appeal in accordance with section
103.

(e) DEFINITIONS.—For purposes of this part:

(1) AUTHORIZED REPRESENTATIVE.—The
term ‘‘authorized representative’’” means,
with respect to an individual who is a partic-
ipant, beneficiary, or enrollee, any health
care professional or other person acting on
behalf of the individual with the individual’s
consent or without such consent if the indi-
vidual is medically unable to provide such
consent.

(2) CLAIM FOR BENEFITS.—The term ‘‘claim
for benefits’’ means any request for coverage
(including authorization of coverage), for eli-
gibility, or for payment in whole or in part,
for an item or service under a group health
plan or health insurance coverage.

(3) DENIAL OF CLAIM FOR BENEFITS.—The
term ‘‘denial” means, with respect to a
claim for benefits, a denial (in whole or in
part) of, or a failure to act on a timely basis
upon, the claim for benefits and includes a
failure to provide benefits (including items
and services) required to be provided under
this title.

(4) TREATING HEALTH CARE PROFESSIONAL.—
The term ‘‘treating health care professional’’
means, with respect to services to be pro-
vided to a participant, beneficiary, or en-
rollee, a health care professional who is pri-
marily responsible for delivering those serv-
ices to the participant, beneficiary, or en-
rollee.

SEC. 103. INTERNAL APPEALS OF CLAIMS DENI-
ALS.

(a) RIGHT TO INTERNAL APPEAL.—

(1) IN GENERAL.—A Dparticipant, bene-
ficiary, or enrollee (or authorized represent-
ative) may appeal any denial of a claim for
benefits under section 102 under the proce-
dures described in this section.

(2) TIME FOR APPEAL.—

(A) IN GENERAL.—A group health plan, or
health insurance issuer offering health insur-
ance coverage, shall ensure that a partici-
pant, beneficiary, or enrollee (or authorized
representative) has a period of not less than
180 days beginning on the date of a denial of
a claim for benefits under section 102 in
which to appeal such denial under this sec-
tion.

(B) DATE OF DENIAL.—For purposes of sub-
paragraph (A), the date of the denial shall be
deemed to be the date as of which the partic-
ipant, beneficiary, or enrollee knew of the
denial of the claim for benefits.

(3) FAILURE TO ACT.—The failure of a plan
or issuer to issue a determination on a claim
for benefits under section 102 within the ap-
plicable timeline established for such a de-
termination under such section is a denial of
a claim for benefits for purposes this subtitle
as of the date of the applicable deadline.

(4) PLAN WAIVER OF INTERNAL REVIEW.—A
group health plan, or health insurance issuer
offering health insurance coverage, may
waive the internal review process under this
section. In such case the plan or issuer shall
provide notice to the participant, bene-
ficiary, or enrollee (or authorized represent-
ative) involved, the participant, beneficiary,
or enrollee (or authorized representative) in-
volved shall be relieved of any obligation to
complete the internal review involved, and
may, at the option of such participant, bene-
ficiary, enrollee, or representative proceed
directly to seek further appeal through ex-
ternal review under section 104 or otherwise.

(b) TIMELINES FOR MAKING DETERMINA-
TIONS.—

(1) ORAL REQUESTS.—In the case of an ap-
peal of a denial of a claim for benefits under
this section that involves an expedited or
concurrent determination, a participant,
beneficiary, or enrollee (or authorized rep-
resentative) may request such appeal orally.
A group health plan, or health insurance
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issuer offering health insurance coverage,
may require that the participant, bene-
ficiary, or enrollee (or authorized represent-
ative) provide written confirmation of such
request in a timely manner on a form pro-
vided by the plan or issuer. In the case of
such an oral request for an appeal of a de-
nial, the making of the request (and the tim-
ing of such request) shall be treated as the
making at that time of a request for an ap-
peal without regard to whether and when a
written confirmation of such request is
made.

(2) ACCESS TO INFORMATION.—

(A) TIMELY PROVISION OF NECESSARY INFOR-
MATION.—With respect to an appeal of a de-
nial of a claim for benefits, the participant,
beneficiary, or enrollee (or authorized rep-
resentative) and the treating health care
professional (if any) shall provide the plan or
issuer with access to information requested
by the plan or issuer that is necessary to
make a determination relating to the appeal.
Such access shall be provided not later than
5 days after the date on which the request for
information is received, or, in a case de-
scribed in subparagraph (B) or (C) of para-
graph (3), by such earlier time as may be
necessary to comply with the applicable
timeline under such subparagraph.

(B) LIMITED EFFECT OF FAILURE ON PLAN OR
ISSUER’S OBLIGATIONS.—Failure of the partic-
ipant, beneficiary, or enrollee to comply
with the requirements of subparagraph (A)
shall not remove the obligation of the plan
or issuer to make a decision in accordance
with the medical exigencies of the case and
as soon as possible, based on the available in-
formation, and failure to comply with the
time limit established by this paragraph
shall not remove the obligation of the plan
or issuer to comply with the requirements of
this section.

(3) PRIOR
TIONS.—

(A) IN GENERAL.—A group health plan, or
health insurance issuer offering health insur-
ance coverage, shall make a determination
on an appeal of a denial of a claim for bene-
fits under this subsection in accordance with
the medical exigencies of the case and as
soon as possible, but in no case later than 14
days from the date on which the plan or
issuer receives information that is reason-
ably necessary to enable the plan or issuer to
make a determination on the appeal and in
no case later than 28 days after the date the
request for the appeal is received.

(B) EXPEDITED DETERMINATION.—Notwith-
standing subparagraph (A), a group health
plan, or health insurance issuer offering
health insurance coverage, shall expedite a
prior authorization determination on an ap-
peal of a denial of a claim for benefits de-
scribed in subparagraph (A), when a request
for such an expedited determination is made
by a participant, beneficiary, or enrollee (or
authorized representative) at any time dur-
ing the process for making a determination
and a health care professional certifies, with
the request, that a determination under the
procedures described in subparagraph (A)
would seriously jeopardize the life or health
of the participant, beneficiary, or enrollee or
the ability of the participant, beneficiary, or
enrollee to maintain or regain maximum
function. Such determination shall be made
in accordance with the medical exigencies of
the case and as soon as possible, but in no
case later than 72 hours after the time the
request for such appeal is received by the
plan or issuer under this subparagraph.

(C) ONGOING CARE DETERMINATIONS.—

(i) IN GENERAL.—Subject to clause (ii), in
the case of a concurrent review determina-
tion described in section 102(b)(1)(C)EXI),
which results in a termination or reduction
of such care, the plan or issuer must provide
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notice of the determination on the appeal
under this section by telephone and in print-
ed form to the individual or the individual’s
designee and the individual’s health care
provider in accordance with the medical ex-
igencies of the case and as soon as possible,
with sufficient time prior to the termination
or reduction to allow for an external appeal
under section 104 to be completed before the
termination or reduction takes effect.

(ii) RULE OF CONSTRUCTION.—Clause (i)
shall not be construed as requiring plans or
issuers to provide coverage of care that
would exceed the coverage limitations for
such care.

(4) RETROSPECTIVE  DETERMINATION.—A
group health plan, or health insurance issuer
offering health insurance coverage, shall
make a retrospective determination on an
appeal of a claim for benefits in no case later
than 30 days after the date on which the plan
or issuer receives necessary information that
is reasonably necessary to enable the plan or
issuer to make a determination on the ap-
peal and in no case later than 60 days after
the date the request for the appeal is re-
ceived.

(c) CONDUCT OF REVIEW.—

(1) IN GENERAL.—A review of a denial of a
claim for benefits under this section shall be
conducted by an individual with appropriate
expertise who was not involved in the initial
determination.

(2) PEER REVIEW OF MEDICAL DECISIONS BY
HEALTH CARE PROFESSIONALS.—A review of an
appeal of a denial of a claim for benefits that
is based on a lack of medical necessity and
appropriateness, or based on an experimental
or investigational treatment, or requires an
evaluation of medical facts—

(A) shall be made by a
(allopathic or osteopathic); or

(B) in a claim for benefits provided by a
non-physician health professional, shall be
made by reviewer (or reviewers) including at
least one practicing non-physician health
professional of the same or similar specialty;

with appropriate expertise (including, in the
case of a child, appropriate pediatric exper-
tise) and acting within the appropriate scope
of practice within the State in which the
service is provided or rendered, who was not
involved in the initial determination.

(d) NOTICE OF DETERMINATION.—

(1) IN GENERAL.—Written notice of a deter-
mination made under an internal appeal of a
denial of a claim for benefits shall be issued
to the participant, beneficiary, or enrollee
(or authorized representative) and the treat-
ing health care professional in accordance
with the medical exigencies of the case and
as soon as possible, but in no case later than
2 days after the date of completion of the re-
view (or, in the case described in subpara-
graph (B) or (C) of subsection (b)(3), within
the 72-hour or applicable period referred to
in such subparagraph).

(2) FINAL DETERMINATION.—The decision by
a plan or issuer under this section shall be
treated as the final determination of the
plan or issuer on a denial of a claim for bene-
fits. The failure of a plan or issuer to issue
a determination on an appeal of a denial of
a claim for benefits under this section within
the applicable timeline established for such
a determination shall be treated as a final
determination on an appeal of a denial of a
claim for benefits for purposes of proceeding
to external review under section 104.

(3) REQUIREMENTS OF NOTICE.—With respect
to a determination made under this section,
the notice described in paragraph (1) shall be
provided in printed form and written in a
manner calculated to be understood by the
participant, beneficiary, or enrollee and
shall include—

(A) the specific reasons for the determina-
tion (including a summary of the clinical or

physician
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scientific evidence used in making the deter-
mination);

(B) the procedures for obtaining additional
information concerning the determination;
and

(C) notification of the right to an inde-
pendent external review under section 104
and instructions on how to initiate such a re-
view.
SEC. 104. INDEPENDENT EXTERNAL APPEALS

PROCEDURES.

(a) RIGHT TO EXTERNAL APPEAL.—A group
health plan, and a health insurance issuer of-
fering health insurance coverage, shall pro-
vide in accordance with this section partici-
pants, beneficiaries, and enrollees (or au-
thorized representatives) with access to an
independent external review for any denial
of a claim for benefits.

(b) INITIATION OF THE INDEPENDENT EXTER-
NAL REVIEW PROCESS.—

(1) TIME TO FILE.—A request for an inde-
pendent external review under this section
shall be filed with the plan or issuer not
later than 180 days after the date on which
the participant, beneficiary, or enrollee re-
ceives notice of the denial under section
103(d) or notice of waiver of internal review
under section 103(a)(4) or the date on which
the plan or issuer has failed to make a time-
ly decision under section 103(d)(2) and noti-
fies the participant or beneficiary that it has
failed to make a timely decision and that the
beneficiary must file an appeal with an ex-
ternal review entity within 180 days if the
participant or beneficiary desires to file such
an appeal.

(2) FILING OF REQUEST.—

(A) IN GENERAL.—Subject to the succeeding
provisions of this subsection, a group health
plan, and a health insurance issuer offering
health insurance coverage, may—

(i) except as provided in subparagraph
(B)(i), require that a request for review be in
writing;

(ii) limit the filing of such a request to the
participant, beneficiary, or enrollee involved
(or an authorized representative);

(iii) except if waived by the plan or issuer
under section 103(a)(4), condition access to
an independent external review under this
section upon a final determination of a de-
nial of a claim for benefits under the inter-
nal review procedure under section 103;

(iv) except as provided in subparagraph
(B)(ii), require payment of a filing fee to the
plan or issuer of a sum that does not exceed
$25; and

(v) require that a request for review in-
clude the consent of the participant, bene-
ficiary, or enrollee (or authorized represent-
ative) for the release of necessary medical
information or records of the participant,
beneficiary, or enrollee to the qualified ex-
ternal review entity only for purposes of con-
ducting external review activities.

(B) REQUIREMENTS AND EXCEPTION RELATING
TO GENERAL RULE.—

(i) ORAL REQUESTS PERMITTED IN EXPEDITED
OR CONCURRENT CASES.—In the case of an ex-
pedited or concurrent external review as pro-
vided for under subsection (e), the request
may be made orally. A group health plan, or
health insurance issuer offering health insur-
ance coverage, may require that the partici-
pant, beneficiary, or enrollee (or authorized
representative) provide written confirmation
of such request in a timely manner on a form
provided by the plan or issuer. Such written
confirmation shall be treated as a consent
for purposes of subparagraph (A)(v). In the
case of such an oral request for such a re-
view, the making of the request (and the
timing of such request) shall be treated as
the making at that time of a request for
such an external review without regard to
whether and when a written confirmation of
such request is made.
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(ii) EXCEPTION TO FILING FEE REQUIRE-
MENT.—

(I) INDIGENCY.—Payment of a filing fee
shall not be required under subparagraph
(A)({dv) where there is a certification (in a
form and manner specified in guidelines es-
tablished by the appropriate Secretary) that
the participant, beneficiary, or enrollee is
indigent (as defined in such guidelines).

(IT) FEE NOT REQUIRED.—Payment of a fil-
ing fee shall not be required under subpara-
graph (A)(iv) if the plan or issuer waives the
internal appeals process under section
103(a)(4).

(III) REFUNDING OF FEE.—The filing fee paid
under subparagraph (A)(iv) shall be refunded
if the determination under the independent
external review is to reverse or modify the
denial which is the subject of the review.

(IV) COLLECTION OF FILING FEE.—The fail-
ure to pay such a filing fee shall not prevent
the consideration of a request for review but,
subject to the preceding provisions of this
clause, shall constitute a legal liability to
pay.

(¢) REFERRAL TO QUALIFIED EXTERNAL RE-
VIEW ENTITY UPON REQUEST.—

(1) IN GENERAL.—Upon the filing of a re-
quest for independent external review with
the group health plan, or health insurance
issuer offering health insurance coverage,
the plan or issuer shall immediately refer
such request, and forward the plan or issuer’s
initial decision (including the information
described in section 103(d)(3)(A)), to a quali-
fied external review entity selected in ac-
cordance with this section.

(2) ACCESS TO PLAN OR ISSUER AND HEALTH
PROFESSIONAL INFORMATION.—With respect to
an independent external review conducted
under this section, the participant, bene-
ficiary, or enrollee (or authorized represent-
ative), the plan or issuer, and the treating
health care professional (if any) shall pro-
vide the external review entity with infor-
mation that is necessary to conduct a review
under this section, as determined and re-
quested by the entity. Such information
shall be provided not later than 5 days after
the date on which the request for informa-
tion is received, or, in a case described in
clause (ii) or (iii) of subsection (e)(1)(A), by
such earlier time as may be necessary to
comply with the applicable timeline under
such clause.

(3) SCREENING OF REQUESTS BY QUALIFIED
EXTERNAL REVIEW ENTITIES.—

(A) IN GENERAL.—With respect to a request
referred to a qualified external review entity
under paragraph (1) relating to a denial of a
claim for benefits, the entity shall refer such
request for the conduct of an independent
medical review unless the entity determines
that—

(i) any of the conditions described in
clauses (ii) or (iii) of subsection (b)(2)(A)
have not been met;

(ii) the denial of the claim for benefits does
not involve a medically reviewable decision
under subsection (d)(2);

(iii) the denial of the claim for benefits re-
lates to a decision regarding whether an in-
dividual is a participant, beneficiary, or en-
rollee who is enrolled under the terms and
conditions of the plan or coverage (including
the applicability of any waiting period under
the plan or coverage); or

(iv) the denial of the claim for benefits is
a decision as to the application of cost-shar-
ing requirements or the application of a spe-
cific exclusion or express limitation on the
amount, duration, or scope of coverage of
items or services under the terms and condi-
tions of the plan or coverage unless the deci-
sion is a denial described in subsection (d)(2).

Upon making a determination that any of
clauses (i) through (iv) applies with respect
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to the request, the entity shall determine
that the denial of a claim for benefits in-
volved is not eligible for independent med-
ical review under subsection (d), and shall
provide notice in accordance with subpara-
graph (C).

(B) PROCESS FOR MAKING DETERMINATIONS.—

(i) NO DEFERENCE TO PRIOR DETERMINA-
TIONS.—In making determinations under sub-
paragraph (A), there shall be no deference
given to determinations made by the plan or
issuer or the recommendation of a treating
health care professional (if any).

(ii) USE OF APPROPRIATE PERSONNEL.—A
qualified external review entity shall use ap-
propriately qualified personnel to make de-
terminations under this section.

(C) NOTICES AND GENERAL TIMELINES FOR
DETERMINATION.—

(i) NOTICE IN CASE OF DENIAL OF REFER-
RAL.—If the entity under this paragraph does
not make a referral to an independent med-
ical reviewer, the entity shall provide notice
to the plan or issuer, the participant, bene-
ficiary, or enrollee (or authorized represent-
ative) filing the request, and the treating
health care professional (if any) that the de-
nial is not subject to independent medical
review. Such notice—

(I) shall be written (and, in addition, may
be provided orally) in a manner calculated to
be understood by a participant or enrollee;

(IT) shall include the reasons for the deter-
mination;

(IIT) include any relevant terms and condi-
tions of the plan or coverage; and

(IV) include a description of any further re-
course available to the individual.

(ii) GENERAL TIMELINE FOR DETERMINA-
TIONS.—Upon receipt of information under
paragraph (2), the qualified external review
entity, and if required the independent med-
ical reviewer, shall make a determination
within the overall timeline that is applicable
to the case under review as described in sub-
section (e), except that if the entity deter-
mines that a referral to an independent med-
ical reviewer is not required, the entity shall
provide notice of such determination to the
participant, beneficiary, or enrollee (or au-
thorized representative) within such
timeline and within 2 days of the date of
such determination.

(d) INDEPENDENT MEDICAL REVIEW.—

(1) IN GENERAL.—If a qualified external re-
view entity determines under subsection (c)
that a denial of a claim for benefits is eligi-
ble for independent medical review, the enti-
ty shall refer the denial involved to an inde-
pendent medical reviewer for the conduct of
an independent medical review under this
subsection.

(2) MEDICALLY REVIEWABLE DECISIONS.—A
denial of a claim for benefits is eligible for
independent medical review if the benefit for
the item or service for which the claim is
made would be a covered benefit under the
terms and conditions of the plan or coverage
but for one (or more) of the following deter-
minations:

(A) DENIALS BASED ON MEDICAL NECESSITY
AND  APPROPRIATENESS.—A  determination
that the item or service is not covered be-
cause it is not medically necessary and ap-
propriate or based on the application of sub-
stantially equivalent terms.

(B) DENIALS BASED ON EXPERIMENTAL OR IN-
VESTIGATIONAL TREATMENT.—A determina-
tion that the item or service is not covered
because it is experimental or investigational
or based on the application of substantially
equivalent terms.

(C) DENIALS OTHERWISE BASED ON AN EVAL-
UATION OF MEDICAL FACTS.—A determination
that the item or service or condition is not
covered based on grounds that require an
evaluation of the medical facts by a health
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care professional in the specific case in-
volved to determine the coverage and extent
of coverage of the item or service or condi-
tion.

(3) INDEPENDENT MEDICAL REVIEW DETER-
MINATION.—

(A) IN GENERAL.—An independent medical
reviewer under this section shall make a new
independent determination with respect to
whether or not the denial of a claim for a
benefit that is the subject of the review
should be upheld, reversed, or modified.

(B) STANDARD FOR DETERMINATION.—The
independent medical reviewer’s determina-
tion relating to the medical necessity and
appropriateness, or the experimental or in-
vestigation nature, or the evaluation of the
medical facts of the item, service, or condi-
tion shall be based on the medical condition
of the participant, beneficiary, or enrollee
(including the medical records of the partici-
pant, beneficiary, or enrollee) and valid, rel-
evant scientific evidence and clinical evi-
dence, including peer-reviewed medical lit-
erature or findings and including expert
opinion.

(C) NO COVERAGE FOR EXCLUDED BENEFITS.—
Nothing in this subsection shall be construed
to permit an independent medical reviewer
to require that a group health plan, or
health insurance issuer offering health insur-
ance coverage, provide coverage for items or
services for which benefits are specifically
excluded or expressly limited under the plan
or coverage in the plain language of the plan
document (and which are disclosed under
section 121(b)(1)(C)). Notwithstanding any
other provision of this Act, any exclusion of
an exact medical procedure, any exact time
limit on the duration or frequency of cov-
erage, and any exact dollar limit on the
amount of coverage that is specifically enu-
merated and defined (in the plain language
of the plan or coverage documents) under the
plan or coverage offered by a group health
plan or health insurance issuer offering
health insurance coverage and that is dis-
closed under section 121(b)(1) shall be consid-
ered to govern the scope of the benefits that
may be required: Provided, That the terms
and conditions of the plan or coverage relat-
ing to such an exclusion or limit are in com-
pliance with the requirements of law.

(D) EVIDENCE AND INFORMATION TO BE USED
IN MEDICAL REVIEWS.—In making a deter-
mination under this subsection, the inde-
pendent medical reviewer shall also consider
appropriate and available evidence and infor-
mation, including the following:

(i) The determination made by the plan or
issuer with respect to the claim upon inter-
nal review and the evidence, guidelines, or
rationale used by the plan or issuer in reach-
ing such determination.

(ii) The recommendation of the treating
health care professional and the evidence,
guidelines, and rationale used by the treat-
ing health care professional in reaching such
recommendation.

(iii) Additional relevant evidence or infor-
mation obtained by the reviewer or sub-
mitted by the plan, issuer, participant, bene-
ficiary, or enrollee (or an authorized rep-
resentative), or treating health care profes-
sional.

(iv) The plan or coverage document.

(E) INDEPENDENT DETERMINATION.—In mak-
ing determinations under this subtitle, a
qualified external review entity and an inde-
pendent medical reviewer shall—

(i) consider the claim under review without
deference to the determinations made by the
plan or issuer or the recommendation of the
treating health care professional (if any);
and

(ii) consider, but not be bound by the defi-
nition used by the plan or issuer of ‘“‘medi-
cally necessary and appropriate’’, or ‘‘experi-
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mental or investigational’, or other substan-
tially equivalent terms that are used by the
plan or issuer to describe medical necessity
and appropriateness or experimental or in-
vestigational nature of the treatment.

(F) DETERMINATION OF INDEPENDENT MED-
ICAL REVIEWER.—An independent medical re-
viewer shall, in accordance with the dead-
lines described in subsection (e), prepare a
written determination to uphold, reverse, or
modify the denial under review. Such writ-
ten determination shall include—

(i) the determination of the reviewer;

(ii) the specific reasons of the reviewer for
such determination, including a summary of
the clinical or scientific evidence used in
making the determination; and

(iii) with respect to a determination to re-
verse or modify the denial under review, a
timeframe within which the plan or issuer
must comply with such determination.

(G) NONBINDING NATURE OF ADDITIONAL REC-
OMMENDATIONS.—In addition to the deter-
mination under subparagraph (F), the re-
viewer may provide the plan or issuer and
the treating health care professional with
additional recommendations in connection
with such a determination, but any such rec-
ommendations shall not affect (or be treated
as part of) the determination and shall not
be binding on the plan or issuer.

(e) TIMELINES AND NOTIFICATIONS.—

(1) TIMELINES FOR INDEPENDENT MEDICAL
REVIEW.—

(A) PRIOR AUTHORIZATION DETERMINATION.—

(i) IN GENERAL.—The independent medical
reviewer (or reviewers) shall make a deter-
mination on a denial of a claim for benefits
that is referred to the reviewer under sub-
section (¢)(3) in accordance with the medical
exigencies of the case and as soon as pos-
sible, but in no case later than 14 days after
the date of receipt of information under sub-
section (c¢)(2) if the review involves a prior
authorization of items or services and in no
case later than 21 days after the date the re-
quest for external review is received.

(ii) EXPEDITED DETERMINATION.—Notwith-
standing clause (i) and subject to clause (iii),
the independent medical reviewer (or review-
ers) shall make an expedited determination
on a denial of a claim for benefits described
in clause (i), when a request for such an ex-
pedited determination is made by a partici-
pant, beneficiary, or enrollee (or authorized
representative) at any time during the proc-
ess for making a determination, and a health
care professional certifies, with the request,
that a determination under the timeline de-
scribed in clause (i) would seriously jeop-
ardize the life or health of the participant,
beneficiary, or enrollee or the ability of the
participant, beneficiary, or enrollee to main-
tain or regain maximum function. Such de-
termination shall be made as soon in accord-
ance with the medical exigencies of the case
and as soon as possible, but in no case later
than 72 hours after the time the request for
external review is received by the qualified
external review entity.

(iii) ONGOING CARE DETERMINATION.—NoOt-
withstanding clause (i), in the case of a re-
view described in such subclause that in-
volves a termination or reduction of care,
the notice of the determination shall be
completed not later than 24 hours after the
time the request for external review is re-
ceived by the qualified external review enti-
ty and before the end of the approved period
of care.

(B) RETROSPECTIVE DETERMINATION.—The
independent medical reviewer (or reviewers)
shall complete a review in the case of a ret-
rospective determination on an appeal of a
denial of a claim for benefits that is referred
to the reviewer under subsection (¢)(3) in no
case later than 30 days after the date of re-
ceipt of information under subsection (¢)(2)
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and in no case later than 60 days after the
date the request for external review is re-
ceived by the qualified external review enti-
ty.

(2) NOTIFICATION OF DETERMINATION.—The
external review entity shall ensure that the
plan or issuer, the participant, beneficiary,
or enrollee (or authorized representative)
and the treating health care professional (if
any) receives a copy of the written deter-
mination of the independent medical re-
viewer prepared under subsection (d)(3)(F).
Nothing in this paragraph shall be construed
as preventing an entity or reviewer from pro-
viding an initial oral notice of the reviewer’s
determination.

(3) FORM OF NOTICES.—Determinations and
notices under this subsection shall be writ-
ten in a manner calculated to be understood
by a participant.

(f) COMPLIANCE.—

(1) APPLICATION OF DETERMINATIONS.—

(A) EXTERNAL REVIEW DETERMINATIONS
BINDING ON PLAN.—The determinations of an
external review entity and an independent
medical reviewer under this section shall be
binding upon the plan or issuer involved.

(B) COMPLIANCE WITH DETERMINATION.—If
the determination of an independent medical
reviewer is to reverse or modify the denial,
the plan or issuer, upon the receipt of such
determination, shall authorize coverage to
comply with the medical reviewer’s deter-
mination in accordance with the timeframe
established by the medical reviewer.

(2) FAILURE TO COMPLY.—

(A) IN GENERAL.—If a plan or issuer fails to
comply with the timeframe established
under paragraph (1)(B) with respect to a par-
ticipant, beneficiary, or enrollee, where such
failure to comply is caused by the plan or
issuer, the participant, beneficiary, or en-
rollee may obtain the items or services in-
volved (in a manner consistent with the de-
termination of the independent external re-
viewer) from any provider regardless of
whether such provider is a participating pro-
vider under the plan or coverage.

(B) REIMBURSEMENT.—

(i) IN GENERAL.—Where a participant, bene-
ficiary, or enrollee obtains items or services
in accordance with subparagraph (A), the
plan or issuer involved shall provide for re-
imbursement of the costs of such items or
services. Such reimbursement shall be made
to the treating health care professional or to
the participant, beneficiary, or enrollee (in
the case of a participant, beneficiary, or en-
rollee who pays for the costs of such items or
services).

(ii) AMOUNT.—The plan or issuer shall fully
reimburse a professional, participant, bene-
ficiary, or enrollee under clause (i) for the
total costs of the items or services provided
(regardless of any plan limitations that may
apply to the coverage of such items or serv-
ices) so long as the items or services were
provided in a manner consistent with the de-
termination of the independent medical re-
viewer.

(C) FAILURE TO REIMBURSE.—Where a plan
or issuer fails to provide reimbursement to a
professional, participant, beneficiary, or en-
rollee in accordance with this paragraph, the
professional, participant, beneficiary, or en-
rollee may commence a civil action (or uti-
lize other remedies available under law) to
recover only the amount of any such reim-
bursement that is owed by the plan or issuer
and any necessary legal costs or expenses
(including attorney’s fees) incurred in recov-
ering such reimbursement.

(D) AVAILABLE REMEDIES.—The remedies
provided under this paragraph are in addi-
tion to any other available remedies.

(3) PENALTIES AGAINST AUTHORIZED OFFI-
CIALS FOR REFUSING TO AUTHORIZE THE DETER-
MINATION OF AN EXTERNAL REVIEW ENTITY.—
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(A) MONETARY PENALTIES.—

(i) IN GENERAL.—In any case in which the
determination of an external review entity is
not followed by a group health plan, or by a
health insurance issuer offering health insur-
ance coverage, any person who, acting in the
capacity of authorizing the benefit, causes
such refusal may, in the discretion in a court
of competent jurisdiction, be liable to an ag-
grieved participant, beneficiary, or enrollee
for a civil penalty in an amount of up to
$1,000 a day from the date on which the de-
termination was transmitted to the plan or
issuer by the external review entity until the
date the refusal to provide the benefit is cor-
rected.

(ii) ADDITIONAL PENALTY FOR FAILING TO
FOLLOW TIMELINE.—In any case in which
treatment was not commenced by the plan in
accordance with the determination of an
independent external reviewer, the Secretary
shall assess a civil penalty of $10,000 against
the plan and the plan shall pay such penalty
to the participant, beneficiary, or enrollee
involved.

(B) CEASE AND DESIST ORDER AND ORDER OF
ATTORNEY’S FEES.—In any action described in
subparagraph (A) brought by a participant,
beneficiary, or enrollee with respect to a
group health plan, or a health insurance
issuer offering health insurance coverage, in
which a plaintiff alleges that a person re-
ferred to in such subparagraph has taken an
action resulting in a refusal of a benefit de-
termined by an external appeal entity to be
covered, or has failed to take an action for
which such person is responsible under the
terms and conditions of the plan or coverage
and which is necessary under the plan or
coverage for authorizing a benefit, the court
shall cause to be served on the defendant an
order requiring the defendant—

(i) to cease and desist from the alleged ac-
tion or failure to act; and

(ii) to pay to the plaintiff a reasonable at-
torney’s fee and other reasonable costs relat-
ing to the prosecution of the action on the
charges on which the plaintiff prevails.

(C) ADDITIONAL CIVIL PENALTIES.—

(i) IN GENERAL.—In addition to any penalty
imposed under subparagraph (A) or (B), the
appropriate Secretary may assess a civil
penalty against a person acting in the capac-
ity of authorizing a benefit determined by an
external review entity for one or more group
health plans, or health insurance issuers of-
fering health insurance coverage, for—

(I) any pattern or practice of repeated re-
fusal to authorize a benefit determined by an
external appeal entity to be covered; or

(IT) any pattern or practice of repeated vio-
lations of the requirements of this section
with respect to such plan or coverage.

(i) STANDARD OF PROOF AND AMOUNT OF
PENALTY.—Such penalty shall be payable
only upon proof by clear and convincing evi-
dence of such pattern or practice and shall
be in an amount not to exceed the lesser of—

(I) 25 percent of the aggregate value of ben-
efits shown by the appropriate Secretary to
have not been provided, or unlawfully de-
layed, in violation of this section under such
pattern or practice; or

(II) $500,000.

(D) REMOVAL AND DISQUALIFICATION.—ANy
person acting in the capacity of authorizing
benefits who has engaged in any such pat-
tern or practice described in subparagraph
(C)(i) with respect to a plan or coverage,
upon the petition of the appropriate Sec-
retary, may be removed by the court from
such position, and from any other involve-
ment, with respect to such a plan or cov-
erage, and may be precluded from returning
to any such position or involvement for a pe-
riod determined by the court.

(4) PROTECTION OF LEGAL RIGHTS.—Nothing
in this subsection or subtitle shall be con-
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strued as altering or eliminating any cause
of action or legal rights or remedies of par-
ticipants, beneficiaries, enrollees, and others
under State or Federal law (including sec-
tions 502 and 503 of the Employee Retirement
Income Security Act of 1974), including the
right to file judicial actions to enforce
rights.

(2) QUALIFICATIONS OF INDEPENDENT MED-
ICAL REVIEWERS.—

(1) IN GENERAL.—In referring a denial to 1
or more individuals to conduct independent
medical review under subsection (c), the
qualified external review entity shall ensure
that—

(A) each independent medical reviewer
meets the qualifications described in para-
graphs (2) and (3);

(B) with respect to each review at least 1
such reviewer meets the requirements de-
scribed in paragraphs (4) and (5); and

(C) compensation provided by the entity to
the reviewer is consistent with paragraph (6).

(2) LICENSURE AND EXPERTISE.—Each inde-
pendent medical reviewer shall be a physi-
cian (allopathic or osteopathic) or health
care professional who—

(A) is appropriately credentialed or li-
censed in 1 or more States to deliver health
care services; and

(B) typically treats the condition, makes
the diagnosis, or provides the type of treat-
ment under review.

(3) INDEPENDENCE.—

(A) IN GENERAL.—Subject to subparagraph
(B), each independent medical reviewer in a
case shall—

(i) not be a related party (as defined in
paragraph (7));

(ii) not have a material familial, financial,
or professional relationship with such a
party; and

(iii) not otherwise have a conflict of inter-
est with such a party (as determined under
regulations).

(B) EXCEPTION.—Nothing in subparagraph
(A) shall be construed to—

(i) prohibit an individual, solely on the
basis of affiliation with the plan or issuer,
from serving as an independent medical re-
viewer if—

(I) a non-affiliated individual is not reason-
ably available;

(IT) the affiliated individual is not involved
in the provision of items or services in the
case under review;

(ITII) the fact of such an affiliation is dis-
closed to the plan or issuer and the partici-
pant, beneficiary, or enrollee (or authorized
representative) and neither party objects;
and

(IV) the affiliated individual is not an em-
ployee of the plan or issuer and does not pro-
vide services exclusively or primarily to or
on behalf of the plan or issuer;

(ii) prohibit an individual who has staff
privileges at the institution where the treat-
ment involved takes place from serving as an
independent medical reviewer merely on the
basis of such affiliation if the affiliation is
disclosed to the plan or issuer and the partic-
ipant, beneficiary, or enrollee (or authorized
representative), and neither party objects; or

(iii) prohibit receipt of compensation by an
independent medical reviewer from an entity
if the compensation is provided consistent
with paragraph (6).

(4) PRACTICING HEALTH CARE PROFESSIONAL
IN SAME FIELD.—

(A) IN GENERAL.—In a case involving treat-
ment, or the provision of items or services—

(i) by a physician, a reviewer shall be a
practicing physician (allopathic or osteo-
pathic) of the same or similar specialty, as a
physician who, acting within the appropriate
scope of practice within the State in which
the service is provided or rendered, typically
treats the condition, makes the diagnosis, or
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provides the type of treatment under review;
or

(ii) by a non-physician health care profes-
sional, a reviewer (or reviewers) shall in-
clude at least one practicing non-physician
health care professional of the same or simi-
lar specialty as the non-physician health
care professional who, acting within the ap-
propriate scope of practice within the State
in which the service is provided or rendered,
typically treats the condition, makes the di-
agnosis, or provides the type of treatment
under review.

(B) PRACTICING DEFINED.—For purposes of
this paragraph, the term ‘‘practicing”
means, with respect to an individual who is
a physician or other health care professional
that the individual provides health care serv-
ices to individual patients on average at
least 2 days per week.

(5) PEDIATRIC EXPERTISE.—In the case of an
external review relating to a child, a re-
viewer shall have expertise under paragraph
(2) in pediatrics.

(6) LIMITATIONS ON REVIEWER COMPENSA-
TION.—Compensation provided by a qualified
external review entity to an independent
medical reviewer in connection with a re-
view under this section shall—

(A) not exceed a reasonable level; and

(B) not be contingent on the decision ren-
dered by the reviewer.

(7) RELATED PARTY DEFINED.—For purposes
of this section, the term ‘‘related party”
means, with respect to a denial of a claim
under a plan or coverage relating to a partic-
ipant, beneficiary, or enrollee, any of the fol-
lowing:

(A) The plan, plan sponsor, or issuer in-
volved, or any fiduciary, officer, director, or
employee of such plan, plan sponsor, or
issuer.

(B) The participant, beneficiary,
rollee (or authorized representative).

(C) The health care professional that pro-
vides the items or services involved in the
denial.

(D) The institution at which the items or
services (or treatment) involved in the de-
nial are provided.

(E) The manufacturer of any drug or other
item that is included in the items or services
involved in the denial.

(F) Any other party determined under any
regulations to have a substantial interest in
the denial involved.

(h) QUALIFIED EXTERNAL REVIEW ENTI-
TIES.—

(1) SELECTION OF QUALIFIED EXTERNAL RE-
VIEW ENTITIES.—

(A) LIMITATION ON PLAN OR ISSUER SELEC-
TION.—The appropriate Secretary shall im-
plement procedures—

(i) to assure that the selection process
among qualified external review entities will
not create any incentives for external review
entities to make a decision in a biased man-
ner; and

(ii) for auditing a sample of decisions by
such entities to assure that no such deci-
sions are made in a biased manner.

No such selection process under the proce-
dures implemented by the appropriate Sec-
retary may give either the patient or the
plan or issuer any ability to determine or in-
fluence the selection of a qualified external
review entity to review the case of any par-
ticipant, beneficiary, or enrollee.

(B) STATE AUTHORITY WITH RESPECT TO
QUALIFIED EXTERNAL REVIEW ENTITIES FOR
HEALTH INSURANCE ISSUERS.—With respect to
health insurance issuers offering health in-
surance coverage in a State, the State may
provide for external review activities to be
conducted by a qualified external appeal en-
tity that is designated by the State or that

or en-
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is selected by the State in a manner deter-
mined by the State to assure an unbiased de-
termination.

(2) CONTRACT WITH QUALIFIED EXTERNAL RE-
VIEW ENTITY.—Except as provided in para-
graph (1)(B), the external review process of a
plan or issuer under this section shall be
conducted under a contract between the plan
or issuer and 1 or more qualified external re-
view entities (as defined in paragraph (4)(A)).

(3) TERMS AND CONDITIONS OF CONTRACT.—
The terms and conditions of a contract under
paragraph (2) shall—

(A) be consistent with the standards the
appropriate Secretary shall establish to as-
sure there is no real or apparent conflict of
interest in the conduct of external review ac-
tivities; and

(B) provide that the costs of the external
review process shall be borne by the plan or
issuer.

Subparagraph (B) shall not be construed as
applying to the imposition of a filing fee
under subsection (b)(2)(A)(iv) or costs in-
curred by the participant, beneficiary, or en-
rollee (or authorized representative) or
treating health care professional (if any) in
support of the review, including the provi-
sion of additional evidence or information.

(4) QUALIFICATIONS.—

(A) IN GENERAL.—In this section, the term
“‘qualified external review entity’’ means, in
relation to a plan or issuer, an entity that is
initially certified (and periodically recer-
tified) under subparagraph (C) as meeting
the following requirements:

(i) The entity has (directly or through con-
tracts or other arrangements) sufficient
medical, legal, and other expertise and suffi-
cient staffing to carry out duties of a quali-
fied external review entity under this section
on a timely basis, including making deter-
minations under subsection (b)(2)(A) and pro-
viding for independent medical reviews
under subsection (d).

(ii) The entity is not a plan or issuer or an
affiliate or a subsidiary of a plan or issuer,
and is not an affiliate or subsidiary of a pro-
fessional or trade association of plans or
issuers or of health care providers.

(iii) The entity has provided assurances
that it will conduct external review activi-
ties consistent with the applicable require-
ments of this section and standards specified
in subparagraph (C), including that it will
not conduct any external review activities in
a case unless the independence requirements
of subparagraph (B) are met with respect to
the case.

(iv) The entity has provided assurances
that it will provide information in a timely
manner under subparagraph (D).

(v) The entity meets such other require-
ments as the appropriate Secretary provides
by regulation.

(B) INDEPENDENCE REQUIREMENTS.—

(i) IN GENERAL.—Subject to clause (ii), an
entity meets the independence requirements
of this subparagraph with respect to any
case if the entity—

(I) is not a related party (as defined in sub-
section (g)(7));

(IT) does not have a material familial, fi-
nancial, or professional relationship with
such a party; and

(ITI) does not otherwise have a conflict of
interest with such a party (as determined
under regulations).

(i) EXCEPTION FOR REASONABLE COMPENSA-
TION.—Nothing in clause (i) shall be con-
strued to prohibit receipt by a qualified ex-
ternal review entity of compensation from a
plan or issuer for the conduct of external re-
view activities under this section if the com-
pensation is provided consistent with clause
(iii).

(iii) LIMITATIONS ON ENTITY COMPENSA-
TION.—Compensation provided by a plan or
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issuer to a qualified external review entity
in connection with reviews under this sec-
tion shall—

(I) not exceed a reasonable level; and

(IT) not be contingent on any decision ren-
dered by the entity or by any independent
medical reviewer.

(C) CERTIFICATION AND RECERTIFICATION
PROCESS.—

(i) IN GENERAL.—The initial certification
and recertification of a qualified external re-
view entity shall be made—

(I) under a process that is recognized or ap-
proved by the appropriate Secretary; or

(IT) by a qualified private standard-setting
organization that is approved by the appro-
priate Secretary under clause (iii).

In taking action under subclause (I), the ap-
propriate Secretary shall give deference to
entities that are under contract with the
Federal Government or with an applicable
State authority to perform functions of the
type performed by qualified external review
entities.

(ii) PROCESS.—The appropriate Secretary
shall not recognize or approve a process
under clause (i)(I) unless the process applies
standards (as promulgated in regulations)
that ensure that a qualified external review
entity—

(I) will carry out (and has carried out, in
the case of recertification) the responsibil-
ities of such an entity in accordance with
this section, including meeting applicable
deadlines;

(IT) will meet (and has met, in the case of
recertification) appropriate indicators of fis-
cal integrity;

(ITIT) will maintain (and has maintained, in
the case of recertification) appropriate con-
fidentiality with respect to individually
identifiable health information obtained in
the course of conducting external review ac-
tivities; and

(IV) in the case recertification, shall re-
view the matters described in clause (iv).

(iii) APPROVAL OF QUALIFIED PRIVATE
STANDARD-SETTING ORGANIZATIONS.—For pur-
poses of clause (i)(II), the appropriate Sec-
retary may approve a qualified private
standard-setting organization if such Sec-
retary finds that the organization only cer-
tifies (or recertifies) external review entities
that meet at least the standards required for
the certification (or recertification) of exter-
nal review entities under clause (ii).

(iv) CONSIDERATIONS IN RECERTIFICATIONS.—
In conducting recertifications of a qualified
external review entity under this paragraph,
the appropriate Secretary or organization
conducting the recertification shall review
compliance of the entity with the require-
ments for conducting external review activi-
ties under this section, including the fol-
lowing:

(I) Provision of information under subpara-
graph (D).

(IT) Adherence to applicable deadlines
(both by the entity and by independent med-
ical reviewers it refers cases to).

(ITII) Compliance with limitations on com-
pensation (with respect to both the entity
and independent medical reviewers it refers
cases to).

(IV) Compliance with applicable independ-
ence requirements.

(V) Compliance with the requirement of
subsection (d)(1) that only medically review-
able decisions shall be the subject of inde-
pendent medical review and with the require-
ment of subsection (d)(3) that independent
medical reviewers may not require coverage
for specifically excluded benefits.

(v) PERIOD OF CERTIFICATION OR RECERTIFI-
CATION.—A certification or recertification
provided under this paragraph shall extend
for a period not to exceed 2 years.
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(vi) REVOCATION.—A certification or recer-
tification under this paragraph may be re-
voked by the appropriate Secretary or by the
organization providing such certification
upon a showing of cause. The Secretary, or
organization, shall revoke a certification or
deny a recertification with respect to an en-
tity if there is a showing that the entity has
a pattern or practice of ordering coverage for
benefits that are specifically excluded under
the plan or coverage.

(vii) PETITION FOR DENIAL OR WITH-
DRAWAL.—An individual may petition the
Secretary, or an organization providing the
certification involves, for a denial of recer-
tification or a withdrawal of a certification
with respect to an entity under this subpara-
graph if there is a pattern or practice of such
entity failing to meet a requirement of this
section.

(viii) SUFFICIENT NUMBER OF ENTITIES.—The
appropriate Secretary shall certify and re-
certify a number of external review entities
which is sufficient to ensure the timely and
efficient provision of review services.

(D) PROVISION OF INFORMATION.—

(i) IN GENERAL.—A qualified external re-
view entity shall provide to the appropriate
Secretary, in such manner and at such times
as such Secretary may require, such infor-
mation (relating to the denials which have
been referred to the entity for the conduct of
external review under this section) as such
Secretary determines appropriate to assure
compliance with the independence and other
requirements of this section to monitor and
assess the quality of its external review ac-
tivities and lack of bias in making deter-
minations. Such information shall include
information described in clause (ii) but shall
not include individually identifiable medical
information.

(ii) INFORMATION TO BE INCLUDED.—The in-
formation described in this subclause with
respect to an entity is as follows:

(I) The number and types of denials for
which a request for review has been received
by the entity.

(IT) The disposition by the entity of such
denials, including the number referred to a
independent medical reviewer and the rea-
sons for such dispositions (including the ap-
plication of exclusions), on a plan or issuer-
specific basis and on a health care specialty-
specific basis.

(IITI) The length of time in making deter-
minations with respect to such denials.

(IV) Updated information on the informa-
tion required to be submitted as a condition
of certification with respect to the entity’s
performance of external review activities.

(iii) INFORMATION TO BE PROVIDED TO CERTI-
FYING ORGANIZATION.—

(I) IN GENERAL.—In the case of a qualified
external review entity which is certified (or
recertified) under this subsection by a quali-
fied private standard-setting organization, at
the request of the organization, the entity
shall provide the organization with the infor-
mation provided to the appropriate Sec-
retary under clause (i).

(II) ADDITIONAL INFORMATION.—Nothing in
this subparagraph shall be construed as pre-
venting such an organization from requiring
additional information as a condition of cer-
tification or recertification of an entity.

(iv) USE OF INFORMATION.—Information pro-
vided under this subparagraph may be used
by the appropriate Secretary and qualified
private standard-setting organizations to
conduct oversight of qualified external re-
view entities, including recertification of
such entities, and shall be made available to
the public in an appropriate manner.

(E) LIMITATION ON LIABILITY.—No qualified
external review entity having a contract
with a plan or issuer, and no person who is
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employed by any such entity or who fur-
nishes professional services to such entity
(including as an independent medical re-
viewer), shall be held by reason of the per-
formance of any duty, function, or activity
required or authorized pursuant to this sec-
tion, to be civilly liable under any law of the
United States or of any State (or political
subdivision thereof) if there was no actual
malice or gross misconduct in the perform-
ance of such duty, function, or activity.

(56) REPORT.—Not later than 12 months
after the general effective date referred to in
section 501, the General Accounting Office
shall prepare and submit to the appropriate
committees of Congress a report
concerning—

(A) the information that is provided under
paragraph (3)(D);

(B) the number of denials that have been
upheld by independent medical reviewers and
the number of denials that have been re-
versed by such reviewers; and

(C) the extent to which independent med-
ical reviewers are requiring coverage for ben-
efits that are specifically excluded under the
plan or coverage.

SEC. 105. HEALTH CARE CONSUMER ASSISTANCE
FUND.

(a) GRANTS.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (referred to in this sec-
tion as the ‘‘Secretary’) shall establish a
fund, to be known as the ‘‘Health Care Con-
sumer Assistance Fund’’, to be used to award
grants to eligible States to carry out con-
sumer assistance activities (including pro-
grams established by States prior to the en-
actment of this Act) designed to provide in-
formation, assistance, and referrals to con-
sumers of health insurance products.

(2) STATE ELIGIBILITY.—To be eligible to re-
ceive a grant under this subsection a State
shall prepare and submit to the Secretary an
application at such time, in such manner,
and containing such information as the Sec-
retary may require, including a State plan
that describes—

(A) the manner in which the State will en-
sure that the health care consumer assist-
ance office (established under paragraph (4))
will educate and assist health care con-
sumers in accessing needed care;

(B) the manner in which the State will co-
ordinate and distinguish the services pro-
vided by the health care consumer assistance
office with the services provided by Federal,
State and local health-related ombudsman,
information, protection and advocacy, insur-
ance, and fraud and abuse programs;

(C) the manner in which the State will pro-
vide information, outreach, and services to
underserved, minority populations with lim-
ited English proficiency and populations re-
siding in rural areas;

(D) the manner in which the State will
oversee the health care consumer assistance
office, its activities, product materials and
evaluate program effectiveness;

(E) the manner in which the State will en-
sure that funds made available under this
section will be used to supplement, and not
supplant, any other Federal, State, or local
funds expended to provide services for pro-
grams described under this section and those
described in subparagraphs (C) and (D);

(F) the manner in which the State will en-
sure that health care consumer office per-
sonnel have the professional background and
training to carry out the activities of the of-
fice; and

(G) the manner in which the State will en-
sure that consumers have direct access to
consumer assistance personnel during reg-
ular business hours.

(3) AMOUNT OF GRANT.—

(A) IN GENERAL.—From amounts appro-
priated under subsection (b) for a fiscal year,
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the Secretary shall award a grant to a State
in an amount that bears the same ratio to
such amounts as the number of individuals
within the State covered under a group
health plan or under health insurance cov-
erage offered by a health insurance issuer
bears to the total number of individuals so
covered in all States (as determined by the
Secretary). Any amounts provided to a State
under this subsection that are not used by
the State shall be remitted to the Secretary
and reallocated in accordance with this sub-
paragraph.

(B) MINIMUM AMOUNT.—In no case shall the
amount provided to a State under a grant
under this subsection for a fiscal year be less
than an amount equal to 0.5 percent of the
amount appropriated for such fiscal year to
carry out this section.

(C) NON-FEDERAL CONTRIBUTIONS.—A State
will provide for the collection of non-Federal
contributions for the operation of the office
in an amount that is not less than 25 percent
of the amount of Federal funds provided to
the State under this section.

(4) PROVISION OF FUNDS FOR ESTABLISHMENT
OF OFFICE.—

(A) IN GENERAL.—From amounts provided
under a grant under this subsection, a State
shall, directly or through a contract with an
independent, nonprofit entity with dem-
onstrated experience in serving the needs of
health care consumers, provide for the estab-
lishment and operation of a State health
care consumer assistance office.

(B) ELIGIBILITY OF ENTITY.—To be eligible
to enter into a contract under subparagraph
(A), an entity shall demonstrate that it has
the technical, organizational, and profes-
sional capacity to deliver the services de-
scribed in subsection (b) to all public and
private health insurance participants, bene-
ficiaries, enrollees, or prospective enrollees.

(C) EXISTING STATE ENTITY.—Nothing in
this section shall prevent the funding of an
existing health care consumer assistance
program that otherwise meets the require-
ments of this section.

(b) USE OF FUNDS.—

(1) BY STATE.—A State shall use amounts
provided under a grant awarded under this
section to carry out consumer assistance ac-
tivities directly or by contract with an inde-
pendent, non-profit organization. An eligible
entity may use some reasonable amount of
such grant to ensure the adequate training
of personnel carrying out such activities. To
receive amounts under this subsection, an el-
igible entity shall provide consumer assist-
ance services, including—

(A) the operation of a toll-free telephone
hotline to respond to consumer requests;

(B) the dissemination of appropriate edu-
cational materials on available health insur-
ance products and on how best to access
health care and the rights and responsibil-
ities of health care consumers;

(C) the provision of education on effective
methods to promptly and efficiently resolve
questions, problems, and grievances;

(D) the coordination of educational and
outreach efforts with health plans, health
care providers, payers, and governmental
agencies;

(E) referrals to appropriate private and
public entities to resolve questions, prob-
lems and grievances; and

(F) the provision of information and assist-
ance, including acting as an authorized rep-
resentative, regarding internal, external, or
administrative grievances or appeals proce-
dures in nonlitigative settings to appeal the
denial, termination, or reduction of health
care services, or the refusal to pay for such
services, under a group health plan or health
insurance coverage offered by a health insur-
ance issuer.
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(2) CONFIDENTIALITY AND ACCESS TO INFOR-
MATION.—

(A) STATE ENTITY.—With respect to a State
that directly establishes a health care con-
sumer assistance office, such office shall es-
tablish and implement procedures and proto-
cols in accordance with applicable Federal
and State laws.

(B) CONTRACT ENTITY.—With respect to a
State that, through contract, establishes a
health care consumer assistance office, such
office shall establish and implement proce-
dures and protocols, consistent with applica-
ble Federal and State laws, to ensure the
confidentiality of all information shared by
a participant, beneficiary, enrollee, or their
personal representative and their health care
providers, group health plans, or health in-
surance insurers with the office and to en-
sure that no such information is used by the
office, or released or disclosed to State agen-
cies or outside persons or entities without
the prior written authorization (in accord-
ance with section 164.508 of title 45, Code of
Federal Regulations) of the individual or
personal representative. The office may, con-
sistent with applicable Federal and State
confidentiality laws, collect, use or disclose
aggregate information that is not individ-
ually identifiable (as defined in section
164.501 of title 45, Code of Federal Regula-
tions). The office shall provide a written de-
scription of the policies and procedures of
the office with respect to the manner in
which health information may be used or
disclosed to carry out consumer assistance
activities. The office shall provide health
care providers, group health plans, or health
insurance issuers with a written authoriza-
tion (in accordance with section 164.508 of
title 45, Code of Federal Regulations) to
allow the office to obtain medical informa-
tion relevant to the matter before the office.

(3) AVAILABILITY OF SERVICES.—The health
care consumer assistance office of a State
shall not discriminate in the provision of in-
formation, referrals, and services regardless
of the source of the individual’s health insur-
ance coverage or prospective coverage, in-
cluding individuals covered under a group
health plan or health insurance coverage of-
fered by a health insurance issuer, the medi-
care or medicaid programs under title XVIII
or XIX of the Social Security Act (42 U.S.C.
1395 and 1396 et seq.), or under any other Fed-
eral or State health care program.

(4) DESIGNATION OF RESPONSIBILITIES.—

(A) WITHIN EXISTING STATE ENTITY.—If the
health care consumer assistance office of a
State is located within an existing State reg-
ulatory agency or office of an elected State
official, the State shall ensure that—

(i) there is a separate delineation of the
funding, activities, and responsibilities of
the office as compared to the other funding,
activities, and responsibilities of the agency;
and

(ii) the office establishes and implements
procedures and protocols to ensure the con-
fidentiality of all information shared by a
participant, beneficiary, or enrollee or their
personal representative and their health care
providers, group health plans, or health in-
surance issuers with the office and to ensure
that no information is disclosed to the State
agency or office without the written author-
ization of the individual or their personal
representative in accordance with paragraph
(2).

(B) CONTRACT ENTITY.—In the case of an en-
tity that enters into a contract with a State
under subsection (a)(3), the entity shall pro-
vide assurances that the entity has no con-
flict of interest in carrying out the activities
of the office and that the entity is inde-
pendent of group health plans, health insur-
ance issuers, providers, payers, and regu-
lators of health care.
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() SUBCONTRACTS.—The health care con-
sumer assistance office of a State may carry
out activities and provide services through
contracts entered into with 1 or more non-
profit entities so long as the office can dem-
onstrate that all of the requirements of this
section are complied with by the office.

(6) TERM.—A contract entered into under
this subsection shall be for a term of 3 years.

(c) REPORT.—Not later than 1 year after
the Secretary first awards grants under this
section, and annually thereafter, the Sec-
retary shall prepare and submit to the appro-
priate committees of Congress a report con-
cerning the activities funded under this sec-
tion and the effectiveness of such activities
in resolving health care-related problems
and grievances.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section.

Subtitle B—Access to Care
SEC. 111. CONSUMER CHOICE OPTION.

(a) IN GENERAL.—If—

(1) a health insurance issuer providing
health insurance coverage in connection
with a group health plan offers to enrollees
health insurance coverage which provides for
coverage of services only if such services are
furnished through health care professionals
and providers who are members of a network
of health care professionals and providers
who have entered into a contract with the
issuer to provide such services, or

(2) a group health plan offers to partici-
pants or beneficiaries health benefits which
provide for coverage of services only if such
services are furnished through health care
professionals and providers who are members
of a network of health care professionals and
providers who have entered into a contract
with the plan to provide such services,
then the issuer or plan shall also offer or ar-
range to be offered to such enrollees, partici-
pants, or beneficiaries (at the time of enroll-
ment and during an annual open season as
provided under subsection (c)) the option of
health insurance coverage or health benefits
which provide for coverage of such services
which are not furnished through health care
professionals and providers who are members
of such a network unless such enrollees, par-
ticipants, or beneficiaries are offered such
non-network coverage through another
group health plan or through another health
insurance issuer in the group market.

(b) ADDITIONAL COSTS.—The amount of any
additional premium charged by the health
insurance issuer or group health plan for the
additional cost of the creation and mainte-
nance of the option described in subsection
(a) and the amount of any additional cost
sharing imposed under such option shall be
borne by the enrollee, participant, or bene-
ficiary unless it is paid by the health plan
sponsor or group health plan through agree-
ment with the health insurance issuer.

(c) OPEN SEASON.—An enrollee, participant,
or beneficiary, may change to the offering
provided under this section only during a
time period determined by the health insur-
ance issuer or group health plan. Such time
period shall occur at least annually.

SEC. 112. CHOICE OF HEALTH CARE PROFES-
SIONAL.

(a) PRIMARY CARE.—If a group health plan,
or a health insurance issuer that offers
health insurance coverage, requires or pro-
vides for designation by a participant, bene-
ficiary, or enrollee of a participating pri-
mary care provider, then the plan or issuer
shall permit each participant, beneficiary,
and enrollee to designate any participating
primary care provider who is available to ac-
cept such individual.

(b) SPECIALISTS.—
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(1) IN GENERAL.—Subject to paragraph (2), a
group health plan and a health insurance
issuer that offers health insurance coverage
shall permit each participant, beneficiary, or
enrollee to receive medically necessary and
appropriate specialty care, pursuant to ap-
propriate referral procedures, from any
qualified participating health care profes-
sional who is available to accept such indi-
vidual for such care.

(2) LIMITATION.—Paragraph (1) shall not
apply to specialty care if the plan or issuer
clearly informs participants, beneficiaries,
and enrollees of the limitations on choice of
participating health care professionals with
respect to such care.

(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed as affecting the
application of section 114 (relating to access
to specialty care).

SEC. 113. ACCESS TO EMERGENCY CARE.

(a) COVERAGE OF EMERGENCY SERVICES.—

(1) IN GENERAL.—If a group health plan, or
health insurance coverage offered by a
health insurance issuer, provides or covers
any benefits with respect to services in an
emergency department of a hospital, the
plan or issuer shall cover emergency services
(as defined in paragraph (2)(B))—

(A) without the need for any prior author-
ization determination;

(B) whether the health care provider fur-
nishing such services is a participating pro-
vider with respect to such services;

(C) in a manner so that, if such services are
provided to a participant, beneficiary, or
enrollee—

(i) by a nonparticipating health care pro-
vider with or without prior authorization, or

(ii) by a participating health care provider
without prior authorization,
the participant, beneficiary, or enrollee is
not liable for amounts that exceed the
amounts of liability that would be incurred
if the services were provided by a partici-
pating health care provider with prior au-
thorization; and

(D) without regard to any other term or
condition of such coverage (other than exclu-
sion or coordination of benefits, or an affili-
ation or waiting period, permitted under sec-
tion 2701 of the Public Health Service Act,
section 701 of the Employee Retirement In-
come Security Act of 1974, or section 9801 of
the Internal Revenue Code of 1986, and other
than applicable cost-sharing).

(2) DEFINITIONS.—In this section:

(A) EMERGENCY MEDICAL CONDITION.—The
term ‘‘emergency medical condition’ means
a medical condition manifesting itself by
acute symptoms of sufficient severity (in-
cluding severe pain) such that a prudent
layperson, who possesses an average knowl-
edge of health and medicine, could reason-
ably expect the absence of immediate med-
ical attention to result in a condition de-
scribed in clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act.

(B) EMERGENCY SERVICES.—The term
‘“‘emergency services’’ means, with respect to
an emergency medical condition—

(i) a medical screening examination (as re-
quired under section 1867 of the Social Secu-
rity Act) that is within the capability of the
emergency department of a hospital, includ-
ing ancillary services routinely available to
the emergency department to evaluate such
emergency medical condition, and

(ii) within the capabilities of the staff and
facilities available at the hospital, such fur-
ther medical examination and treatment as
are required under section 1867 of such Act to
stabilize the patient.

(C) STABILIZE.—The term ‘‘to stabilize”,
with respect to an emergency medical condi-
tion (as defined in subparagraph (A)), has the
meaning give in section 1867(e)(3) of the So-
cial Security Act (42 U.S.C. 1395dd(e)(3)).
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(b) REIMBURSEMENT FOR MAINTENANCE CARE
AND POST-STABILIZATION CARE.—A group
health plan, and health insurance coverage
offered by a health insurance issuer, must
provide reimbursement for maintenance care
and post-stabilization care in accordance
with the requirements of section 1852(d)(2) of
the Social Security Act (42 U.S.C. 1395w—
22(d)(2)). Such reimbursement shall be pro-
vided in a manner consistent with subsection
(a)(1)(C).

(c) COVERAGE OF EMERGENCY AMBULANCE
SERVICES.—

(1) IN GENERAL.—If a group health plan, or
health insurance coverage provided by a
health insurance issuer, provides any bene-
fits with respect to ambulance services and
emergency services, the plan or issuer shall
cover emergency ambulance services (as de-
fined in paragraph (2)) furnished under the
plan or coverage under the same terms and
conditions under subparagraphs (A) through
(D) of subsection (a)(1) under which coverage
is provided for emergency services.

(2) EMERGENCY AMBULANCE SERVICES.—For
purposes of this subsection, the term ‘‘emer-
gency ambulance services’’ means ambu-
lance services (as defined for purposes of sec-
tion 1861(s)(7) of the Social Security Act) fur-
nished to transport an individual who has an
emergency medical condition (as defined in
subsection (a)(2)(A)) to a hospital for the re-
ceipt of emergency services (as defined in
subsection (a)(2)(B)) in a case in which the
emergency services are covered under the
plan or coverage pursuant to subsection
(a)(1) and a prudent layperson, with an aver-
age knowledge of health and medicine, could
reasonably expect that the absence of such
transport would result in placing the health
of the individual in serious jeopardy, serious
impairment of bodily function, or serious
dysfunction of any bodily organ or part.

SEC. 114. TIMELY ACCESS TO SPECIALISTS.

(a) TIMELY ACCESS.—

(1) IN GENERAL.—A group health plan or
health insurance issuer offering health insur-
ance coverage shall ensure that participants,
beneficiaries, and enrollees receive timely
access to specialists who are appropriate to
the condition of, and accessible to, the par-
ticipant, beneficiary, or enrollee, when such
specialty care is a covered benefit under the
plan or coverage.

(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1) shall be construed—

(A) to require the coverage under a group
health plan or health insurance coverage of
benefits or services;

(B) to prohibit a plan or issuer from includ-
ing providers in the network only to the ex-
tent necessary to meet the needs of the
plan’s or issuer’s participants, beneficiaries,
or enrollees; or

(C) to override any State licensure or
scope-of-practice law.

(3) ACCESS TO CERTAIN PROVIDERS.—

(A) IN GENERAL.—With respect to specialty
care under this section, if a participating
specialist is not available and qualified to
provide such care to the participant, bene-
ficiary, or enrollee, the plan or issuer shall
provide for coverage of such care by a non-
participating specialist.

(B) TREATMENT OF NONPARTICIPATING PRO-
VIDERS.—If a participant, beneficiary, or en-
rollee receives care from a nonparticipating
specialist pursuant to subparagraph (A),
such specialty care shall be provided at no
additional cost to the participant, bene-
ficiary, or enrollee beyond what the partici-
pant, beneficiary, or enrollee would other-
wise pay for such specialty care if provided
by a participating specialist.

(b) REFERRALS.—

(1) AUTHORIZATION.—Subject to subsection
(a)(1), a group health plan or health insur-
ance issuer may require an authorization in
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order to obtain coverage for specialty serv-
ices under this section. Any such
authorization—

(A) shall be for an appropriate duration of
time or number of referrals, including an au-
thorization for a standing referral where ap-
propriate; and

(B) may not be refused solely because the
authorization involves services of a non-
participating specialist (described in sub-
section (a)(3)).

(2) REFERRALS FOR ONGOING SPECIAL CONDI-
TIONS.—

(A) IN GENERAL.—Subject to subsection
(a)(1), a group health plan or health insur-
ance issuer shall permit a participant, bene-
ficiary, or enrollee who has an ongoing spe-
cial condition (as defined in subparagraph
(B)) to receive a referral to a specialist for
the treatment of such condition and such
specialist may authorize such referrals, pro-
cedures, tests, and other medical services
with respect to such condition, or coordinate
the care for such condition, subject to the
terms of a treatment plan (if any) referred to
in subsection (c) with respect to the condi-
tion.

(B) ONGOING SPECIAL CONDITION DEFINED.—
In this subsection, the term ‘‘ongoing special
condition” means a condition or disease
that—

(i) is life-threatening, degenerative, poten-
tially disabling, or congenital; and

(ii) requires specialized medical care over a
prolonged period of time.

(c) TREATMENT PLANS.—

(1) IN GENERAL.—A group health plan or
health insurance issuer may require that the
specialty care be provided—

(A) pursuant to a treatment plan, but only
if the treatment plan—

(i) is developed by the specialist, in con-
sultation with the case manager or primary
care provider, and the participant, bene-
ficiary, or enrollee, and

(ii) is approved by the plan or issuer in a
timely manner, if the plan or issuer requires
such approval; and

(B) in accordance with applicable quality
assurance and utilization review standards of
the plan or issuer.

(2) NOTIFICATION.—Nothing in paragraph (1)
shall be construed as prohibiting a plan or
issuer from requiring the specialist to pro-
vide the plan or issuer with regular updates
on the specialty care provided, as well as all
other reasonably necessary medical informa-
tion.

(d) SPECIALIST DEFINED.—For purposes of
this section, the term ‘‘specialist’” means,
with respect to the condition of the partici-
pant, beneficiary, or enrollee, a health care
professional, facility, or center that has ade-
quate expertise through appropriate training
and experience (including, in the case of a
child, appropriate pediatric expertise) to pro-
vide high quality care in treating the condi-
tion.

SEC. 115. PATIENT ACCESS TO OBSTETRICAL AND
GYNECOLOGICAL CARE.

(a) GENERAL RIGHTS.—

(1) DIRECT ACCESS.—A group health plan, or
health insurance issuer offering health insur-
ance coverage, described in subsection (b)
may not require authorization or referral by
the plan, issuer, or any person (including a
primary care provider described in sub-
section (b)(2)) in the case of a female partici-
pant, beneficiary, or enrollee who seeks cov-
erage for obstetrical or gynecological care
provided by a participating health care pro-
fessional who specializes in obstetrics or
gynecology.

(2) OBSTETRICAL AND GYNECOLOGICAL
CARE.—A group health plan or health insur-
ance issuer described in subsection (b) shall
treat the provision of obstetrical and gyne-
cological care, and the ordering of related
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obstetrical and gynecological items and
services, pursuant to the direct access de-
scribed under paragraph (1), by a partici-
pating health care professional who special-
izes in obstetrics or gynecology as the au-
thorization of the primary care provider.

(b) APPLICATION OF SECTION.—A group
health plan, or health insurance issuer offer-
ing health insurance coverage, described in
this subsection is a group health plan or cov-
erage that—

(1) provides coverage for obstetric or
gynecologic care; and

(2) requires the designation by a partici-
pant, beneficiary, or enrollee of a partici-
pating primary care provider.

(c) CONSTRUCTION.—Nothing in subsection
(a) shall be construed to—

(1) waive any exclusions of coverage under
the terms and conditions of the plan or
health insurance coverage with respect to
coverage of obstetrical or gynecological
care; or

(2) preclude the group health plan or
health insurance issuer involved from requir-
ing that the obstetrical or gynecological pro-
vider notify the primary care health care
professional or the plan or issuer of treat-
ment decisions.

SEC. 116. ACCESS TO PEDIATRIC CARE.

(a) PEDIATRIC CARE.—In the case of a per-
son who has a child who is a participant,
beneficiary, or enrollee under a group health
plan, or health insurance coverage offered by
a health insurance issuer, if the plan or
issuer requires or provides for the designa-
tion of a participating primary care provider
for the child, the plan or issuer shall permit
such person to designate a physician
(allopathic or osteopathic) who specializes in
pediatrics as the child’s primary care pro-
vider if such provider participates in the net-
work of the plan or issuer.

(b) CONSTRUCTION.—Nothing in subsection
(a) shall be construed to waive any exclu-
sions of coverage under the terms and condi-
tions of the plan or health insurance cov-
erage with respect to coverage of pediatric
care.

SEC. 117. CONTINUITY OF CARE.

(a) TERMINATION OF PROVIDER.—

(1) IN GENERAL.—If—

(A) a contract between a group health
plan, or a health insurance issuer offering
health insurance coverage, and a treating
health care provider is terminated (as de-
fined in paragraph (e)(4)), or

(B) benefits or coverage provided by a
health care provider are terminated because
of a change in the terms of provider partici-
pation in such plan or coverage,
the plan or issuer shall meet the require-
ments of paragraph (3) with respect to each
continuing care patient.

(2) TREATMENT OF TERMINATION OF CON-
TRACT WITH HEALTH INSURANCE ISSUER.—If a
contract for the provision of health insur-
ance coverage between a group health plan
and a health insurance issuer is terminated
and, as a result of such termination, cov-
erage of services of a health care provider is
terminated with respect to an individual, the
provisions of paragraph (1) (and the suc-
ceeding provisions of this section) shall
apply under the plan in the same manner as
if there had been a contract between the plan
and the provider that had been terminated,
but only with respect to benefits that are
covered under the plan after the contract
termination.

(3) REQUIREMENTS.—The requirements of
this paragraph are that the plan or issuer—

(A) notify the continuing care patient in-
volved, or arrange to have the patient noti-
fied pursuant to subsection (d)(2), on a time-
ly basis of the termination described in para-
graph (1) (or paragraph (2), if applicable) and

S7347

the right to elect continued transitional care
from the provider under this section;

(B) provide the patient with an oppor-
tunity to notify the plan or issuer of the pa-
tient’s need for transitional care; and

(C) subject to subsection (c), permit the pa-
tient to elect to continue to be covered with
respect to the course of treatment by such
provider with the provider’s consent during a
transitional period (as provided for under
subsection (b)).

(4) CONTINUING CARE PATIENT.—For pur-
poses of this section, the term ‘‘continuing
care patient” means a participant, bene-
ficiary, or enrollee who—

(A) is undergoing a course of treatment for
a serious and complex condition from the
provider at the time the plan or issuer re-
ceives or provides notice of provider, benefit,
or coverage termination described in para-
graph (1) (or paragraph (2), if applicable);

(B) is undergoing a course of institutional
or inpatient care from the provider at the
time of such notice;

(C) is scheduled to undergo non-elective
surgery from the provider at the time of
such notice;

(D) is pregnant and undergoing a course of
treatment for the pregnancy from the pro-
vider at the time of such notice; or

(E) is or was determined to be terminally
ill (as determined under section
1861(dd)(3)(A) of the Social Security Act) at
the time of such notice, but only with re-
spect to a provider that was treating the ter-
minal illness before the date of such notice.

(b) TRANSITIONAL PERIODS.—

(1) SERIOUS AND COMPLEX CONDITIONS.—The
transitional period under this subsection
with respect to a continuing care patient de-
scribed in subsection (a)(4)(A) shall extend
for up to 90 days (as determined by the treat-
ing health care professional) from the date of
the notice described in subsection (a)(3)(A).

(2) INSTITUTIONAL OR INPATIENT CARE.—The
transitional period under this subsection for
a continuing care patient described in sub-
section (a)(4)(B) shall extend until the ear-
lier of—

(A) the expiration of the 90-day period be-
ginning on the date on which the notice
under subsection (a)(3)(A) is provided; or

(B) the date of discharge of the patient
from such care or the termination of the pe-
riod of institutionalization, or, if later, the
date of completion of reasonable follow-up
care.

(3) SCHEDULED NON-ELECTIVE SURGERY.—
The transitional period under this subsection
for a continuing care patient described in
subsection (a)(4)(C) shall extend until the
completion of the surgery involved and post-
surgical follow-up care relating to the sur-
gery and occurring within 90 days after the
date of the surgery.

(4) PREGNANCY.—The transitional period
under this subsection for a continuing care
patient described in subsection (a)(4)(D) shall
extend through the provision of post-partum
care directly related to the delivery.

(6) TERMINAL ILLNESS.—The transitional
period under this subsection for a continuing
care patient described in subsection (a)(4)(E)
shall extend for the remainder of the pa-
tient’s life for care that is directly related to
the treatment of the terminal illness or its
medical manifestations.

(¢) PERMISSIBLE TERMS AND CONDITIONS.—A
group health plan or health insurance issuer
may condition coverage of continued treat-
ment by a provider under this section upon
the provider agreeing to the following terms
and conditions:

(1) The treating health care provider
agrees to accept reimbursement from the
plan or issuer and continuing care patient
involved (with respect to cost-sharing) at the
rates applicable prior to the start of the
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transitional period as payment in full (or, in
the case described in subsection (a)(2), at the
rates applicable under the replacement plan
or coverage after the date of the termination
of the contract with the group health plan or
health insurance issuer) and not to impose
cost-sharing with respect to the patient in
an amount that would exceed the cost-shar-
ing that could have been imposed if the con-
tract referred to in subsection (a)(1) had not
been terminated.

(2) The treating health care provider
agrees to adhere to the quality assurance
standards of the plan or issuer responsible
for payment under paragraph (1) and to pro-
vide to such plan or issuer necessary medical
information related to the care provided.

(3) The treating health care provider
agrees otherwise to adhere to such plan’s or
issuer’s policies and procedures, including
procedures regarding referrals and obtaining
prior authorization and providing services
pursuant to a treatment plan (if any) ap-
proved by the plan or issuer.

(d) RULES OF CONSTRUCTION.—Nothing in
this section shall be construed—

(1) to require the coverage of benefits
which would not have been covered if the
provider involved remained a participating
provider; or

(2) with respect to the termination of a
contract under subsection (a) to prevent a
group health plan or health insurance issuer
from requiring that the health care
provider—

(A) notify participants, beneficiaries, or
enrollees of their rights under this section;
or

(B) provide the plan or issuer with the
name of each participant, beneficiary, or en-
rollee who the provider believes is a con-
tinuing care patient.

(e) DEFINITIONS.—In this section:

(1) CoNTRACT.—The term ‘‘contract’ in-
cludes, with respect to a plan or issuer and a
treating health care provider, a contract be-
tween such plan or issuer and an organized
network of providers that includes the treat-
ing health care provider, and (in the case of
such a contract) the contract between the
treating health care provider and the orga-
nized network.

(2) HEALTH CARE PROVIDER.—The term
‘““health care provider’” or ‘‘provider”
means—

(A) any individual who is engaged in the
delivery of health care services in a State
and who is required by State law or regula-
tion to be licensed or certified by the State
to engage in the delivery of such services in
the State; and

(B) any entity that is engaged in the deliv-
ery of health care services in a State and
that, if it is required by State law or regula-
tion to be licensed or certified by the State
to engage in the delivery of such services in
the State, is so licensed.

(3) SERIOUS AND COMPLEX CONDITION.—The
term ‘‘serious and complex condition”
means, with respect to a participant, bene-
ficiary, or enrollee under the plan or
coverage—

(A) in the case of an acute illness, a condi-
tion that is serious enough to require spe-
cialized medical treatment to avoid the rea-
sonable possibility of death or permanent
harm; or

(B) in the case of a chronic illness or condi-
tion, is an ongoing special condition (as de-
fined in section 114(b)(2)(B)).

(4) TERMINATED.—The term ‘‘terminated”
includes, with respect to a contract, the ex-
piration or nonrenewal of the contract, but
does not include a termination of the con-
tract for failure to meet applicable quality
standards or for fraud.
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SEC. 118. ACCESS TO NEEDED PRESCRIPTION
DRUGS.

(a) IN GENERAL.—To the extent that a
group health plan, or health insurance cov-
erage offered by a health insurance issuer,
provides coverage for benefits with respect
to prescription drugs, and limits such cov-
erage to drugs included in a formulary, the
plan or issuer shall—

(1) ensure the participation of physicians
and pharmacists in developing and reviewing
such formulary;

(2) provide for disclosure of the formulary
to providers; and

(3) in accordance with the applicable qual-
ity assurance and utilization review stand-
ards of the plan or issuer, provide for excep-
tions from the formulary limitation when a
non-formulary alternative is medically nec-
essary and appropriate and, in the case of
such an exception, apply the same cost-shar-
ing requirements that would have applied in
the case of a drug covered under the for-
mulary.

(b) COVERAGE OF APPROVED DRUGS AND
MEDICAL DEVICES.—

(1) IN GENERAL.—A group health plan (or
health insurance coverage offered in connec-
tion with such a plan) that provides any cov-
erage of prescription drugs or medical de-
vices shall not deny coverage of such a drug
or device on the basis that the use is inves-
tigational, if the use—

(A) in the case of a prescription drug—

(i) is included in the labeling authorized by
the application in effect for the drug pursu-
ant to subsection (b) or (j) of section 505 of
the Federal Food, Drug, and Cosmetic Act,
without regard to any postmarketing re-
quirements that may apply under such Act;
or

(ii) is included in the labeling authorized
by the application in effect for the drug
under section 351 of the Public Health Serv-
ice Act, without regard to any post-
marketing requirements that may apply pur-
suant to such section; or

(B) in the case of a medical device, is in-
cluded in the labeling authorized by a regu-
lation under subsection (d) or (3) of section
513 of the Federal Food, Drug, and Cosmetic
Act, an order under subsection (f) of such
section, or an application approved under
section 515 of such Act, without regard to
any postmarketing requirements that may
apply under such Act.

(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed as requiring a
group health plan (or health insurance cov-
erage offered in connection with such a plan)
to provide any coverage of prescription drugs
or medical devices.

SEC. 119. COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CLINICAL
TRIALS.

(a) COVERAGE.—

(1) IN GENERAL.—If a group health plan, or
health insurance issuer that is providing
health insurance coverage, provides coverage
to a qualified individual (as defined in sub-
section (b)), the plan or issuer—

(A) may not deny the individual participa-
tion in the clinical trial referred to in sub-
section (b)(2);

(B) subject to subsection (c), may not deny
(or limit or impose additional conditions on)
the coverage of routine patient costs for
items and services furnished in connection
with participation in the trial; and

(C) may not discriminate against the indi-
vidual on the basis of the enrollee’s partici-
pation in such trial.

(2) EXCLUSION OF CERTAIN COSTS.—For pur-
poses of paragraph (1)(B), routine patient
costs do not include the cost of the tests or
measurements conducted primarily for the
purpose of the clinical trial involved.
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(3) USE OF IN-NETWORK PROVIDERS.—If one
or more participating providers is partici-
pating in a clinical trial, nothing in para-
graph (1) shall be construed as preventing a
plan or issuer from requiring that a qualified
individual participate in the trial through
such a participating provider if the provider
will accept the individual as a participant in
the trial.

(b) QUALIFIED INDIVIDUAL DEFINED.—For
purposes of subsection (a), the term ‘‘quali-
fied individual” means an individual who is a
participant or beneficiary in a group health
plan, or who is an enrollee under health in-
surance coverage, and who meets the fol-
lowing conditions:

(1)(A) The individual has a life-threatening
or serious illness for which no standard
treatment is effective.

(B) The individual is eligible to participate
in an approved clinical trial according to the
trial protocol with respect to treatment of
such illness.

(C) The individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual.

(2) Either—

(A) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
such trial would be appropriate based upon
the individual meeting the conditions de-
scribed in paragraph (1); or

(B) the participant, beneficiary, or enrollee
provides medical and scientific information
establishing that the individual’s participa-
tion in such trial would be appropriate based
upon the individual meeting the conditions
described in paragraph (1).

(c) PAYMENT.—

(1) IN GENERAL.—Under this section a group
health plan or health insurance issuer shall
provide for payment for routine patient costs
described in subsection (a)(2) but is not re-
quired to pay for costs of items and services
that are reasonably expected (as determined
by the appropriate Secretary) to be paid for
by the sponsors of an approved clinical trial.

(2) PAYMENT RATE.—In the case of covered
items and services provided by—

(A) a participating provider, the payment
rate shall be at the agreed upon rate; or

(B) a nonparticipating provider, the pay-
ment rate shall be at the rate the plan or
issuer would normally pay for comparable
services under subparagraph (A).

(d) APPROVED CLINICAL TRIAL DEFINED.—

(1) IN GENERAL.—In this section, the term
“‘approved clinical trial”’ means a clinical re-
search study or clinical investigation—

(A) approved and funded (which may in-
clude funding through in-kind contributions)
by one or more of the following:

(i) the National Institutes of Health;

(ii) a cooperative group or center of the
National Institutes of Health, such as a
qualified nongovernmental research entity
to which the National Cancer Institute has
awarded a center support grant;

(iii) either of the following if the condi-
tions described in paragraph (2) are met—

(I) the Department of Veterans Affairs;

(IT) the Department of Defense; or

(B) approved by the Food and Drug Admin-
istration.

(2) CONDITIONS FOR DEPARTMENTS.—The
conditions described in this paragraph, for a
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through
a system of peer review that the appropriate
Secretary determines—

(A) to be comparable to the system of peer
review of studies and investigations used by
the National Institutes of Health; and

(B) assures unbiased review of the highest
ethical standards by qualified individuals
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who have no interest in the outcome of the

review.

(e) CONSTRUCTION.—Nothing in this section
shall be construed to limit a plan’s or
issuer’s coverage with respect to clinical
trials.

SEC. 120. REQUIRED COVERAGE FOR MINIMUM
HOSPITAL STAY FOR
MASTECTOMIES AND LYMPH NODE
DISSECTIONS FOR THE TREATMENT
OF BREAST CANCER AND COVERAGE
FOR SECONDARY CONSULTATIONS.

(a) INPATIENT CARE.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer providing health
insurance coverage, that provides medical
and surgical benefits shall ensure that inpa-
tient coverage with respect to the treatment
of breast cancer is provided for a period of
time as is determined by the attending phy-
sician, in consultation with the patient, to
be medically necessary and appropriate
following—

(A) a mastectomy;

(B) a lumpectomy; or

(C) a lymph node dissection for the treat-
ment of breast cancer.

(2) EXCEPTION.—Nothing in this section
shall be construed as requiring the provision
of inpatient coverage if the attending physi-
cian and patient determine that a shorter pe-
riod of hospital stay is medically appro-
priate.

(b) PROHIBITION ON CERTAIN MODIFICA-
TIONS.—In implementing the requirements of
this section, a group health plan, and a
health insurance issuer providing health in-
surance coverage, may not modify the terms
and conditions of coverage based on the de-
termination by a participant, beneficiary, or
enrollee to request less than the minimum
coverage required under subsection (a).

(¢) SECONDARY CONSULTATIONS.—

(1) IN GENERAL.—A group health plan, and
a health insurance issuer providing health
insurance coverage, that provides coverage
with respect to medical and surgical services
provided in relation to the diagnosis and
treatment of cancer shall ensure that full
coverage is provided for secondary consulta-
tions by specialists in the appropriate med-
ical fields (including pathology, radiology,
and oncology) to confirm or refute such diag-
nosis. Such plan or issuer shall ensure that
full coverage is provided for such secondary
consultation whether such consultation is
based on a positive or negative initial diag-
nosis. In any case in which the attending
physician certifies in writing that services
necessary for such a secondary consultation
are not sufficiently available from special-
ists operating under the plan or coverage
with respect to whose services coverage is
otherwise provided under such plan or by
such issuer, such plan or issuer shall ensure
that coverage is provided with respect to the
services necessary for the secondary con-
sultation with any other specialist selected
by the attending physician for such purpose
at no additional cost to the individual be-
yond that which the individual would have
paid if the specialist was participating in the
network of the plan or issuer.

(2) EXCEPTION.—Nothing in paragraph (1)
shall be construed as requiring the provision
of secondary consultations where the patient
determines not to seek such a consultation.

(d) PROHIBITION ON PENALTIES OR INCEN-
TIVES.—A group health plan, and a health in-
surance issuer providing health insurance
coverage, may not—

(1) penalize or otherwise reduce or limit
the reimbursement of a provider or specialist
because the provider or specialist provided
care to a participant, beneficiary, or enrollee
in accordance with this section;

(2) provide financial or other incentives to
a physician or specialist to induce the physi-
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cian or specialist to keep the length of inpa-
tient stays of patients following a mastec-
tomy, lumpectomy, or a lymph node dissec-
tion for the treatment of breast cancer below
certain limits or to limit referrals for sec-
ondary consultations; or

(3) provide financial or other incentives to
a physician or specialist to induce the physi-
cian or specialist to refrain from referring a
participant, beneficiary, or enrollee for a
secondary consultation that would otherwise
be covered by the plan or coverage involved
under subsection (c).

Subtitle C—Access to Information
SEC. 121. PATIENT ACCESS TO INFORMATION.

(a) REQUIREMENT.—

(1) DISCLOSURE.—

(A) IN GENERAL.—A group health plan, and
a health insurance issuer that provides cov-
erage in connection with health insurance
coverage, shall provide for the disclosure to
participants, beneficiaries, and enrollees—

(i) of the information described in sub-
section (b) at the time of the initial enroll-
ment of the participant, beneficiary, or en-
rollee under the plan or coverage;

(ii) of such information on an annual
basis—

(I) in conjunction with the election period
of the plan or coverage if the plan or cov-
erage has such an election period; or

(IT) in the case of a plan or coverage that
does not have an election period, in conjunc-
tion with the beginning of the plan or cov-
erage year; and

(iii) of information relating to any mate-
rial reduction to the benefits or information
described in such subsection or subsection
(c), in the form of a notice provided not later
than 30 days before the date on which the re-
duction takes effect.

(B) PARTICIPANTS, BENEFICIARIES, AND EN-
ROLLEES.—The disclosure required under sub-
paragraph (A) shall be provided—

(i) jointly to each participant, beneficiary,
and enrollee who reside at the same address;
or

(ii) in the case of a beneficiary or enrollee
who does not reside at the same address as
the participant or another enrollee, sepa-
rately to the participant or other enrollees
and such beneficiary or enrollee.

(2) PROVISION OF INFORMATION.—Informa-
tion shall be provided to participants, bene-
ficiaries, and enrollees under this section at
the last known address maintained by the
plan or issuer with respect to such partici-
pants, beneficiaries, or enrollees, to the ex-
tent that such information is provided to
participants, beneficiaries, or enrollees via
the United States Postal Service or other
private delivery service.

(b) REQUIRED INFORMATION.—The informa-
tional materials to be distributed under this
section shall include for each option avail-
able under the group health plan or health
insurance coverage the following:

(1) BENEFITS.—A description of the covered
benefits, including—

(A) any in- and out-of-network benefits;

(B) specific preventive services covered
under the plan or coverage if such services
are covered;

(C) any specific exclusions or express limi-
tations of benefits described in section
104(a)(3)(C);

(D) any other benefit limitations, includ-
ing any annual or lifetime benefit limits and
any monetary limits or limits on the number
of visits, days, or services, and any specific
coverage exclusions; and

(E) any definition of medical necessity
used in making coverage determinations by
the plan, issuer, or claims administrator.

(2) COST SHARING.—A description of any
cost-sharing requirements, including—

(A) any premiums, deductibles, coinsur-
ance, copayment amounts, and liability for
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balance billing, for which the participant,
beneficiary, or enrollee will be responsible
under each option available under the plan;

(B) any maximum out-of-pocket expense
for which the participant, beneficiary, or en-
rollee may be liable;

(C) any cost-sharing requirements for out-
of-network benefits or services received from
nonparticipating providers; and

(D) any additional cost-sharing or charges
for benefits and services that are furnished
without meeting applicable plan or coverage
requirements, such as prior authorization or
precertification.

(3) DISENROLLMENT.—Information relating
to the disenrollment of a participant, bene-
ficiary, or enrollee.

(4) SERVICE AREA.—A description of the
plan or issuer’s service area, including the
provision of any out-of-area coverage.

(5) PARTICIPATING PROVIDERS.—A directory
of participating providers (to the extent a
plan or issuer provides coverage through a
network of providers) that includes, at a
minimum, the name, address, and telephone
number of each participating provider, and
information about how to inquire whether a
participating provider is currently accepting
new patients.

(6) CHOICE OF PRIMARY CARE PROVIDER.—A
description of any requirements and proce-
dures to be used by participants, bene-
ficiaries, and enrollees in selecting, access-
ing, or changing their primary care provider,
including providers both within and outside
of the network (if the plan or issuer permits
out-of-network services), and the right to se-
lect a pediatrician as a primary care pro-
vider under section 116 for a participant, ben-
eficiary, or enrollee who is a child if such
section applies.

(7) PREAUTHORIZATION REQUIREMENTS.—A
description of the requirements and proce-
dures to be used to obtain preauthorization
for health services, if such preauthorization
is required.

(8) EXPERIMENTAL AND INVESTIGATIONAL
TREATMENTS.—A description of the process
for determining whether a particular item,
service, or treatment is considered experi-
mental or investigational, and the cir-
cumstances under which such treatments are
covered by the plan or issuer.

(9) SPECIALTY CARE.—A description of the
requirements and procedures to be used by
participants, beneficiaries, and enrollees in
accessing specialty care and obtaining refer-
rals to participating and nonparticipating
specialists, including any limitations on
choice of health care professionals referred
to in section 112(b)(2) and the right to timely
access to specialists care under section 114 if
such section applies.

(10) CLINICAL TRIALS.—A description of the
circumstances and conditions under which
participation in clinical trials is covered
under the terms and conditions of the plan
or coverage, and the right to obtain coverage
for approved clinical trials under section 119
if such section applies.

(11) PRESCRIPTION DRUGS.—To the extent
the plan or issuer provides coverage for pre-
scription drugs, a statement of whether such
coverage is limited to drugs included in a
formulary, a description of any provisions
and cost-sharing required for obtaining on-
and off-formulary medications, and a de-
scription of the rights of participants, bene-
ficiaries, and enrollees in obtaining access to
access to prescription drugs under section
118 if such section applies.

(12) EMERGENCY SERVICES.—A summary of
the rules and procedures for accessing emer-
gency services, including the right of a par-
ticipant, beneficiary, or enrollee to obtain
emergency services under the prudent
layperson standard under section 113, if such
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section applies, and any educational infor-
mation that the plan or issuer may provide
regarding the appropriate use of emergency
services.

(13) CLAIMS AND APPEALS.—A description of
the plan or issuer’s rules and procedures per-
taining to claims and appeals, a description
of the rights (including deadlines for exer-
cising rights) of participants, beneficiaries,
and enrollees under subtitle A in obtaining
covered benefits, filing a claim for benefits,
and appealing coverage decisions internally
and externally (including telephone numbers
and mailing addresses of the appropriate au-
thority), and a description of any additional
legal rights and remedies available under
section 502 of the Employee Retirement In-
come Security Act of 1974 and applicable
State law.

(14) ADVANCE DIRECTIVES AND ORGAN DONA-
TION.—A description of procedures for ad-
vance directives and organ donation deci-
sions if the plan or issuer maintains such
procedures.

(15) INFORMATION ON PLANS AND ISSUERS.—
The name, mailing address, and telephone
number or numbers of the plan adminis-
trator and the issuer to be used by partici-
pants, beneficiaries, and enrollees seeking
information about plan or coverage benefits
and services, payment of a claim, or author-
ization for services and treatment. Notice of
whether the benefits under the plan or cov-
erage are provided under a contract or policy
of insurance issued by an issuer, or whether
benefits are provided directly by the plan
sponsor who bears the insurance risk.

(16) TRANSLATION SERVICES.—A summary
description of any translation or interpreta-
tion services (including the availability of
printed information in languages other than
English, audio tapes, or information in
Braille) that are available for non-English
speakers and participants, beneficiaries, and
enrollees with communication disabilities
and a description of how to access these
items or services.

(17) ACCREDITATION INFORMATION.—Any in-
formation that is made public by accrediting
organizations in the process of accreditation
if the plan or issuer is accredited, or any ad-
ditional quality indicators (such as the re-
sults of enrollee satisfaction surveys) that
the plan or issuer makes public or makes
available to participants, beneficiaries, and
enrollees.

(18) NOTICE OF REQUIREMENTS.—A descrip-
tion of any rights of participants, bene-
ficiaries, and enrollees that are established
by the Bipartisan Patient Protection Act
(excluding those described in paragraphs (1)
through (17)) if such sections apply. The de-
scription required under this paragraph may
be combined with the notices of the type de-
scribed in sections 711(d), 713(b), or 606(a)(1)
of the Employee Retirement Income Secu-
rity Act of 1974 and with any other notice
provision that the appropriate Secretary de-
termines may be combined, so long as such
combination does not result in any reduction
in the information that would otherwise be
provided to the recipient.

(19) AVAILABILITY OF ADDITIONAL INFORMA-
TION.—A statement that the information de-
scribed in subsection (c¢), and instructions on
obtaining such information (including tele-
phone numbers and, if available, Internet
websites), shall be made available upon re-
quest.

(20) DESIGNATED DECISIONMAKERS.—A de-
scription of the participants and bene-
ficiaries with respect to whom each des-
ignated decisionmaker under the plan has as-
sumed liability under section 502(o) of the
Employee Retirement Income Security Act
of 1974 and the name and address of each
such decisionmaker.

CONGRESSIONAL RECORD — SENATE

(c) ADDITIONAL INFORMATION.—The infor-
mational materials to be provided upon the
request of a participant, beneficiary, or en-
rollee shall include for each option available
under a group health plan or health insur-
ance coverage the following:

(1) STATUS OF PROVIDERS.—The State licen-
sure status of the plan or issuer’s partici-
pating health care professionals and partici-
pating health care facilities, and, if avail-
able, the education, training, specialty
qualifications or certifications of such pro-
fessionals.

(2) COMPENSATION METHODS.—A summary
description by category of the applicable
methods (such as capitation, fee-for-service,
salary, bundled payments, per diem, or a
combination thereof) used for compensating
prospective or treating health care profes-
sionals (including primary care providers
and specialists) and facilities in connection
with the provision of health care under the
plan or coverage.

3) PRESCRIPTION DRUGS.—Information
about whether a specific prescription medi-
cation is included in the formulary of the
plan or issuer, if the plan or issuer uses a de-
fined formulary.

(4) UTILIZATION REVIEW ACTIVITIES.—A de-
scription of procedures used and require-
ments (including circumstances, timeframes,
and appeals rights) under any utilization re-
view program under sections 101 and 102, in-
cluding any drug formulary program under
section 118.

(5) EXTERNAL APPEALS INFORMATION.—AgG-
gregate information on the number and out-
comes of external medical reviews, relative
to the sample size (such as the number of
covered lives) under the plan or under the
coverage of the issuer.

(d) MANNER OF DISCLOSURE.—The informa-
tion described in this section shall be dis-
closed in an accessible medium and format
that is calculated to be understood by a par-
ticipant or enrollee.

(e) RULES OF CONSTRUCTION.—Nothing in
this section shall be construed to prohibit a
group health plan, or a health insurance
issuer in connection with health insurance
coverage, from—

(1) distributing any other additional infor-
mation determined by the plan or issuer to
be important or necessary in assisting par-
ticipants, beneficiaries, and enrollees in the
selection of a health plan or health insur-
ance coverage; and

(2) complying with the provisions of this
section by providing information in bro-
chures, through the Internet or other elec-
tronic media, or through other similar
means, so long as—

(A) the disclosure of such information in
such form is in accordance with require-
ments as the appropriate Secretary may im-
pose, and

(B) in connection with any such disclosure
of information through the Internet or other
electronic media—

(i) the recipient has affirmatively con-
sented to the disclosure of such information
in such form,

(ii) the recipient is capable of accessing the
information so disclosed on the recipient’s
individual workstation or at the recipient’s
home,

(iii) the recipient retains an ongoing right
to receive paper disclosure of such informa-
tion and receives, in advance of any attempt
at disclosure of such information to him or
her through the Internet or other electronic
media, notice in printed form of such ongo-
ing right and of the proper software required
to view information so disclosed, and

(iv) the plan administrator appropriately
ensures that the intended recipient is receiv-
ing the information so disclosed and provides
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the information in printed form if the infor-
madtion is not received.
SEC. 122. GENETIC INFORMATION.

(a) DEFINITIONS.—In this section:

(1) FAMILY MEMBER.—The term ‘‘family
member’”’ means with respect to an
individual—

(A) the spouse of the individual;

(B) a dependent child of the individual, in-
cluding a child who is born to or placed for
adoption with the individual; and

(C) all other individuals related by blood to
the individual or the spouse or child de-
scribed in subparagraph (A) or (B).

(2) GENETIC INFORMATION.—The term ‘‘ge-
netic information’ means information about
genes, gene products, or inherited character-
istics that may derive from an individual or
a family member of such individual (includ-
ing information about a request for or the
receipt of genetic services by such individual
or a family member of such individual).

(3) GENETIC SERVICES.—The term ‘‘genetic
services”” means health services, including
genetic tests, provided to obtain, assess, or
interpret genetic information for diagnostic
and therapeutic purposes, and for genetic
education and counseling.

(4) GENETIC TEST.—The term ‘‘genetic test”
means the analysis of human DNA, RNA,
chromosomes, proteins, and certain metabo-
lites, including analysis of genotypes,
mutations, phenotypes, or karyotypes, for
the purpose of predicting risk of disease in
asymptomatic or undiagnosed individuals.
Such term does not include a physical test,
such as a chemical, blood, or urine analysis
of an individual, including a cholesterol test,
or a physical exam of the individual, in order
to detect symptoms, clinical signs, or a diag-
nosis of disease.

(5) GROUP HEALTH PLAN, HEALTH INSURANCE
ISSUER.—The terms ‘‘group health plan’ and
“health insurance issuer” include a third
party administrator or other person acting
for or on behalf of such plan or issuer.

(6) PREDICTIVE GENETIC INFORMATION.—

(A) IN GENERAL.—The term ‘‘predictive ge-
netic information” means—

(i) information about an individual’s ge-
netic tests;

(ii) information about genetic tests of fam-
ily members of the individual; or

(iii) information about the occurrence of a
disease or disorder in family members.

(B) LIMITATIONS.—The term ‘‘predictive ge-
netic information’ shall not include—

(i) information about the sex or age of the
individual;

(ii) information about chemical, blood, or
urine analyses of the individual, including
cholesterol tests, unless these analyses are
genetic tests, as defined in paragraph (4); or

(iii) information about physical exams of
the individual, and other information rel-
evant to determining the current health sta-
tus of the individual.

(b) NONDISCRIMINATION.—

(1) NO ENROLLMENT RESTRICTION FOR GE-
NETIC SERVICES.—A group health plan, and a
health insurance issuer offering health insur-
ance coverage, shall not establish rules for
eligibility (including continued eligibility)
of any individual to enroll under the terms
of the plan or coverage based on genetic in-
formation (or information about a request
for or the receipt of genetic services by such
individual or a family member of such indi-
vidual) in relation to the individual or a de-
pendent of the individual.

(2) NO DISCRIMINATION IN RATE BASED ON
PREDICTIVE GENETIC INFORMATION.—A group
health plan, and a health insurance issuer of-
fering health insurance coverage, shall not
deny eligibility or adjust premium or con-
tribution rates on the basis of predictive ge-
netic information concerning an individual
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(or information about a request for or the re-
ceipt of genetic services by such individual
or a family member of such individual).

(c) COLLECTION OF PREDICTIVE GENETIC IN-
FORMATION.—

(1) LIMITATION ON REQUESTING OR REQUIRING
PREDICTIVE GENETIC INFORMATION.—Except as
provided in paragraph (2), a group health
plan, or a health insurance issuer offering
health insurance coverage, shall not request
or require predictive genetic information
concerning an individual or a family member
of the individual (including information
about a request for or the receipt of genetic
services by such individual or a family mem-
ber of such individual).

(2) INFORMATION NEEDED FOR DIAGNOSIS,
TREATMENT, OR PAYMENT.—

(A) IN GENERAL.—Notwithstanding para-
graph (1), a group health plan, or a health in-
surance issuer offering health insurance cov-
erage, that provides health care items and
services to an individual or dependent may
request (but may not require) that such indi-
vidual or dependent disclose, or authorize
the collection or disclosure of, predictive ge-
netic information for purposes of diagnosis,
treatment, or payment relating to the provi-
sion of health care items and services to
such individual or dependent.

(B) NOTICE OF CONFIDENTIALITY PRACTICES
AND DESCRIPTION OF SAFEGUARDS.—As a part
of a request under subparagraph (A), the
group health plan, or a health insurance
issuer offering health insurance coverage,
shall provide to the individual or dependent
a description of the procedures in place to
safeguard the confidentiality, as described in
subsection (d), of such predictive genetic in-
formation.

(d) CONFIDENTIALITY WITH RESPECT TO PRE-
DICTIVE GENETIC INFORMATION.—

(1) NOTICE OF CONFIDENTIALITY PRACTICES.—
A group health plan, or a health insurance
issuer offering health insurance coverage,
shall post or provide, in writing and in a
clear and conspicuous manner, notice of the
plan or issuer’s confidentiality practices,
that shall include—

(A) a description of an individual’s rights
with respect to predictive genetic informa-
tion;

(B) the procedures established by the plan
or issuer for the exercise of the individual’s
rights; and

(C) a description of the right to obtain a
copy of the notice of the confidentiality
practices required under this subsection.

(2) ESTABLISHMENT OF SAFEGUARDS.—A
group health plan, or a health insurance
issuer offering health insurance coverage,
shall establish and maintain appropriate ad-
ministrative, technical, and physical safe-
guards to protect the confidentiality, secu-
rity, accuracy, and integrity of predictive
genetic information created, received, ob-
tained, maintained, used, transmitted, or
disposed of by such plan or issuer.

(3) COMPLIANCE WITH CERTAIN STANDARDS.—
With respect to the establishment and main-
tenance of safeguards under this subsection
or subsection (¢)(2)(B), a group health plan,
or a health insurance issuer offering health
insurance coverage, shall be deemed to be in
compliance with such subsections if such
plan or issuer is in compliance with the
standards promulgated by the Secretary of
Health and Human Services under—

(A) part C of title XI of the Social Security
Act (42 U.S.C. 1320d et seq.); or

(B) section 264(c) of Health Insurance Port-
ability and Accountability Act of 1996 (42
U.S.C. 1320d-2 note).

(e) SPECIAL RULE IN CASE OF GENETIC IN-
FORMATION.—With respect to health insur-
ance coverage offered by a health insurance
issuer, the provisions of this section relating
to genetic information (including informa-
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tion about a request for or the receipt of ge-
netic services by an individual or a family
member of such individual) shall not be con-
strued to supersede any provision of State
law that establishes, implements, or con-
tinues in effect a standard, requirement, or
remedy that more completely—

(1) protects the confidentiality of genetic
information (including information about a
request for or the receipt of genetic services
by an individual or a family member of such
individual) or the privacy of an individual or
a family member of the individual with re-
spect to genetic information (including in-
formation about a request for or the receipt
of genetic services by the individual or a
family member of such individual); or

(2) prohibits discrimination on the basis of
genetic information than does this section.

Subtitle D—Protecting the Doctor-Patient
Relationship
SEC. 131. PROHIBITION OF INTERFERENCE WITH
CERTAIN MEDICAL COMMUNICA-
TIONS.

(a) GENERAL RULE.—The provisions of any
contract or agreement, or the operation of
any contract or agreement, between a group
health plan or health insurance issuer in re-
lation to health insurance coverage (includ-
ing any partnership, association, or other or-
ganization that enters into or administers
such a contract or agreement) and a health
care provider (or group of health care pro-
viders) shall not prohibit or otherwise re-
strict a health care professional from advis-
ing such a participant, beneficiary, or en-
rollee who is a patient of the professional
about the health status of the individual or
medical care or treatment for the individ-
ual’s condition or disease, regardless of
whether benefits for such care or treatment
are provided under the plan or coverage, if
the professional is acting within the lawful
scope of practice.

(b) NULLIFICATION.—Any contract provision
or agreement that restricts or prohibits med-
ical communications in violation of sub-
section (a) shall be null and void.

SEC. 132. PROHIBITION OF DISCRIMINATION
AGAINST PROVIDERS BASED ON LI-
CENSURE.

(a) IN GENERAL.—A group health plan, and
a health insurance issuer with respect to
health insurance coverage, shall not dis-
criminate with respect to participation or
indemnification as to any provider who is
acting within the scope of the provider’s li-
cense or certification under applicable State
law, solely on the basis of such license or
certification.

(b) CONSTRUCTION.—Subsection (a) shall
not be construed—

(1) as requiring the coverage under a group
health plan or health insurance coverage of a
particular benefit or service or to prohibit a
plan or issuer from including providers only
to the extent necessary to meet the needs of
the plan’s or issuer’s participants, bene-
ficiaries, or enrollees or from establishing
any measure designed to maintain quality
and control costs consistent with the respon-
sibilities of the plan or issuer;

(2) to override any State licensure or
scope-of-practice law; or

(3) as requiring a plan or issuer that offers
network coverage to include for participa-
tion every willing provider who meets the
terms and conditions of the plan or issuer.
SEC. 133. PROHIBITION AGAINST IMPROPER IN-

CENTIVE ARRANGEMENTS.

(a) IN GENERAL.—A group health plan and a
health insurance issuer offering health insur-
ance coverage may not operate any physi-
cian incentive plan (as defined in subpara-
graph (B) of section 1876(i)(8) of the Social
Security Act) unless the requirements de-
scribed in clauses (i), (ii)(I), and (iii) of sub-
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paragraph (A) of such section are met with
respect to such a plan.

(b) APPLICATION.—For purposes of carrying
out paragraph (1), any reference in section
1876(1)(8) of the Social Security Act to the
Secretary, an eligible organization, or an in-
dividual enrolled with the organization shall
be treated as a reference to the applicable
authority, a group health plan or health in-
surance issuer, respectively, and a partici-
pant, beneficiary, or enrollee with the plan
or organization, respectively.

(c) CONSTRUCTION.—Nothing in this section
shall be construed as prohibiting all capita-
tion and similar arrangements or all pro-
vider discount arrangements.

SEC. 134. PAYMENT OF CLAIMS.

A group health plan, and a health insur-
ance issuer offering group health insurance
coverage, shall provide for prompt payment
of claims submitted for health care services
or supplies furnished to a participant, bene-
ficiary, or enrollee with respect to benefits
covered by the plan or issuer, in a manner
consistent with the provisions of section
1842(c)(2) of the Social Security Act (42
U.S.C. 139%5u(c)(2)).

SEC. 135. PROTECTION FOR PATIENT ADVOCACY.

(a) PROTECTION FOR USE OF UTILIZATION RE-
VIEW AND GRIEVANCE PROCESS.—A group
health plan, and a health insurance issuer
with respect to the provision of health insur-
ance coverage, may not retaliate against a
participant, beneficiary, enrollee, or health
care provider based on the participant’s,
beneficiary’s, enrollee’s or provider’s use of,
or participation in, a utilization review proc-
ess or a grievance process of the plan or
issuer (including an internal or external re-
view or appeal process) under this title.

(b) PROTECTION FOR QUALITY ADVOCACY BY
HEALTH CARE PROFESSIONALS.—

(1) IN GENERAL.—A group health plan or
health insurance issuer may not retaliate or
discriminate against a protected health care
professional because the professional in good
faith—

(A) discloses information relating to the
care, services, or conditions affecting one or
more participants, beneficiaries, or enrollees
of the plan or issuer to an appropriate public
regulatory agency, an appropriate private
accreditation body, or appropriate manage-
ment personnel of the plan or issuer; or

(B) initiates, cooperates, or otherwise par-
ticipates in an investigation or proceeding
by such an agency with respect to such care,
services, or conditions.

If an institutional health care provider is a
participating provider with such a plan or
issuer or otherwise receives payments for
benefits provided by such a plan or issuer,
the provisions of the previous sentence shall
apply to the provider in relation to care,
services, or conditions affecting one or more
patients within an institutional health care
provider in the same manner as they apply
to the plan or issuer in relation to care, serv-
ices, or conditions provided to one or more
participants, beneficiaries, or enrollees; and
for purposes of applying this sentence, any
reference to a plan or issuer is deemed a ref-
erence to the institutional health care pro-
vider.

(2) GOOD FAITH ACTION.—For purposes of
paragraph (1), a protected health care profes-
sional is considered to be acting in good
faith with respect to disclosure of informa-
tion or participation if, with respect to the
information disclosed as part of the action—

(A) the disclosure is made on the basis of
personal knowledge and is consistent with
that degree of learning and skill ordinarily
possessed by health care professionals with
the same licensure or certification and the
same experience;

(B) the professional reasonably believes
the information to be true;
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(C) the information evidences either a vio-
lation of a law, rule, or regulation, of an ap-
plicable accreditation standard, or of a gen-
erally recognized professional or clinical
standard or that a patient is in imminent
hazard of loss of life or serious injury; and

(D) subject to subparagraphs (B) and (C) of
paragraph (3), the professional has followed
reasonable internal procedures of the plan,
issuer, or institutional health care provider
established for the purpose of addressing
quality concerns before making the disclo-
sure.

(3) EXCEPTION AND SPECIAL RULE.—

(A) GENERAL EXCEPTION.—Paragraph (1)
does not protect disclosures that would vio-
late Federal or State law or diminish or im-
pair the rights of any person to the contin-
ued protection of confidentiality of commu-
nications provided by such law.

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-
paragraph (D) of paragraph (2) shall not
apply unless the internal procedures in-
volved are reasonably expected to be known
to the health care professional involved. For
purposes of this subparagraph, a health care
professional is reasonably expected to know
of internal procedures if those procedures
have been made available to the professional
through distribution or posting.

(C) INTERNAL PROCEDURE EXCEPTION.—Sub-
paragraph (D) of paragraph (2) also shall not
apply if—

(i) the disclosure relates to an imminent
hazard of loss of life or serious injury to a
patient;

(ii) the disclosure is made to an appro-
priate private accreditation body pursuant
to disclosure procedures established by the
body; or

(iii) the disclosure is in response to an in-
quiry made in an investigation or proceeding
of an appropriate public regulatory agency
and the information disclosed is limited to
the scope of the investigation or proceeding.

(4) ADDITIONAL CONSIDERATIONS.—It shall
not be a violation of paragraph (1) to take an
adverse action against a protected health
care professional if the plan, issuer, or pro-
vider taking the adverse action involved
demonstrates that it would have taken the
same adverse action even in the absence of
the activities protected under such para-
graph.

(5) NOTICE.—A group health plan, health in-
surance issuer, and institutional health care
provider shall post a notice, to be provided
or approved by the Secretary of Labor, set-
ting forth excerpts from, or summaries of,
the pertinent provisions of this subsection
and information pertaining to enforcement
of such provisions.

(6) CONSTRUCTIONS.—

(A) DETERMINATIONS OF COVERAGE.—Noth-
ing in this subsection shall be construed to
prohibit a plan or issuer from making a de-
termination not to pay for a particular med-
ical treatment or service or the services of a
type of health care professional.

(B) ENFORCEMENT OF PEER REVIEW PROTO-
COLS AND INTERNAL PROCEDURES.—Nothing in
this subsection shall be construed to prohibit
a plan, issuer, or provider from establishing
and enforcing reasonable peer review or uti-
lization review protocols or determining
whether a protected health care professional
has complied with those protocols or from
establishing and enforcing internal proce-
dures for the purpose of addressing quality
concerns.

(C) RELATION TO OTHER RIGHTS.—Nothing in
this subsection shall be construed to abridge
rights of participants, beneficiaries, enroll-
ees, and protected health care professionals
under other applicable Federal or State laws.

(7) PROTECTED HEALTH CARE PROFESSIONAL
DEFINED.—For purposes of this subsection,
the term ‘‘protected health care profes-
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sional’’ means an individual who is a li-
censed or certified health care professional
and who—

(A) with respect to a group health plan or
health insurance issuer, is an employee of
the plan or issuer or has a contract with the
plan or issuer for provision of services for
which benefits are available under the plan
or issuer; or

(B) with respect to an institutional health
care provider, is an employee of the provider
or has a contract or other arrangement with
the provider respecting the provision of
health care services.

Subtitle E—Definitions
SEC. 151. DEFINITIONS.

(a) INCORPORATION OF GENERAL DEFINI-
TIONS.—Except as otherwise provided, the
provisions of section 2791 of the Public
Health Service Act shall apply for purposes
of this title in the same manner as they
apply for purposes of title XXVII of such
Act.

(b) SECRETARY.—Except as otherwise pro-
vided, the term ‘‘Secretary’ means the Sec-
retary of Health and Human Services, in con-
sultation with the Secretary of Labor and
the term ‘‘appropriate Secretary’ means the
Secretary of Health and Human Services in
relation to carrying out this title under sec-
tions 2706 and 2751 of the Public Health Serv-
ice Act and the Secretary of Labor in rela-
tion to carrying out this title under section
713 of the Employee Retirement Income Se-
curity Act of 1974.

(c) ADDITIONAL DEFINITIONS.—For purposes
of this title:

(1) APPLICABLE AUTHORITY.—The term ‘‘ap-
plicable authority’ means—

(A) in the case of a group health plan, the
Secretary of Health and Human Services and
the Secretary of Labor; and

(B) in the case of a health insurance issuer
with respect to a specific provision of this
title, the applicable State authority (as de-
fined in section 2791(d) of the Public Health
Service Act), or the Secretary of Health and
Human Services, if such Secretary is enforc-
ing such provision under section 2722(a)(2) or
2761(a)(2) of the Public Health Service Act.

(2) ENROLLEE.—The term ‘‘enrollee’’
means, with respect to health insurance cov-
erage offered by a health insurance issuer, an
individual enrolled with the issuer to receive
such coverage.

(3) GROUP HEALTH PLAN.—The term ‘‘group
health plan’ has the meaning given such
term in section 733(a) of the Employee Re-
tirement Income Security Act of 1974, except
that such term includes a employee welfare
benefit plan treated as a group health plan
under section 732(d) of such Act or defined as
such a plan under section 607(1) of such Act.

(4) HEALTH CARE PROFESSIONAL.—The term
‘“‘health care professional” means an indi-
vidual who is licensed, accredited, or cer-
tified under State law to provide specified
health care services and who is operating
within the scope of such licensure, accredita-
tion, or certification.

(6) HEALTH CARE PROVIDER.—The term
‘“‘health care provider” includes a physician
or other health care professional, as well as
an institutional or other facility or agency
that provides health care services and that is
licensed, accredited, or certified to provide
health care items and services under applica-
ble State law.

(6) NETWORK.—The term ‘‘network’’ means,
with respect to a group health plan or health
insurance issuer offering health insurance
coverage, the participating health care pro-
fessionals and providers through whom the
plan or issuer provides health care items and
services to participants, beneficiaries, or en-
rollees.

(7) NONPARTICIPATING.—The term ‘‘non-
participating” means, with respect to a
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health care provider that provides health
care items and services to a participant, ben-
eficiary, or enrollee under group health plan
or health insurance coverage, a health care
provider that is not a participating health
care provider with respect to such items and
services.

(8) PARTICIPATING.—The term ‘‘partici-
pating’ means, with respect to a health care
provider that provides health care items and
services to a participant, beneficiary, or en-
rollee under group health plan or health in-
surance coverage offered by a health insur-
ance issuer, a health care provider that fur-
nishes such items and services under a con-
tract or other arrangement with the plan or
issuer.

(9) PRIOR AUTHORIZATION.—The term ‘‘prior
authorization’” means the process of obtain-
ing prior approval from a health insurance
issuer or group health plan for the provision
or coverage of medical services.

(10) TERMS AND CONDITIONS.—The term
“terms and conditions” includes, with re-
spect to a group health plan or health insur-
ance coverage, requirements imposed under
this title with respect to the plan or cov-
erage.

SEC. 152. PREEMPTION; STATE FLEXIBILITY; CON-
STRUCTION.

(a) CONTINUED APPLICABILITY OF STATE
LAW WITH RESPECT TO HEALTH INSURANCE
ISSUERS.—

(1) IN GENERAL.—Subject to paragraph (2),
this title shall not be construed to supersede
any provision of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating to
health insurance issuers (in connection with
group health insurance coverage or other-
wise) except to the extent that such standard
or requirement prevents the application of a
requirement of this title.

(2) CONTINUED PREEMPTION WITH RESPECT TO
GROUP HEALTH PLANS.—Nothing in this title
shall be construed to affect or modify the
provisions of section 514 of the Employee Re-
tirement Income Security Act of 1974 with
respect to group health plans.

(3) CONSTRUCTION.—In applying this sec-
tion, a State law that provides for equal ac-
cess to, and availability of, all categories of
licensed health care providers and services
shall not be treated as preventing the appli-
cation of any requirement of this title.

(b) APPLICATION OF SUBSTANTIALLY COMPLI-
ANT STATE LAWS.—

(1) IN GENERAL.—In the case of a State law
that imposes, with respect to health insur-
ance coverage offered by a health insurance
issuer and with respect to a group health
plan that is a non-Federal governmental
plan, a requirement that substantially com-
plies (within the meaning of subsection (c))
with a patient protection requirement (as de-
fined in paragraph (3)) and does not prevent
the application of other requirements under
this Act (except in the case of other substan-
tially compliant requirements), in applying
the requirements of this title under section
2707 and 2753 (as applicable) of the Public
Health Service Act (as added by title II), sub-
ject to subsection (a)(2)—

(A) the State law shall not be treated as
being superseded under subsection (a); and

(B) the State law shall apply instead of the
patient protection requirement otherwise
applicable with respect to health insurance
coverage and non-Federal governmental
plans.

(2) LIMITATION.—In the case of a group
health plan covered under title I of the Em-
ployee Retirement Income Security Act of
1974, paragraph (1) shall be construed to
apply only with respect to the health insur-
ance coverage (if any) offered in connection
with the plan.

(3) DEFINITIONS.—In this section:
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(A) PATIENT PROTECTION REQUIREMENT.—
The term ‘‘patient protection requirement’”’
means a requirement under this title, and in-
cludes (as a single requirement) a group or
related set of requirements under a section
or similar unit under this title.

(B) SUBSTANTIALLY COMPLIANT.—The terms
‘“‘substantially compliant’, substantially
complies”’, or ‘‘substantial compliance’ with
respect to a State law, mean that the State
law has the same or similar features as the
patient protection requirements and has a
similar effect.

(c) DETERMINATIONS OF SUBSTANTIAL COM-
PLIANCE.—

(1) CERTIFICATION BY STATES.—A State may
submit to the Secretary a certification that
a State law provides for patient protections
that are at least substantially compliant
with one or more patient protection require-
ments. Such certification shall be accom-
panied by such information as may be re-
quired to permit the Secretary to make the
determination described in paragraph (2)(A).

(2) REVIEW.—

(A) IN GENERAL.—The Secretary shall
promptly review a certification submitted
under paragraph (1) with respect to a State
law to determine if the State law substan-
tially complies with the patient protection
requirement (or requirements) to which the
law relates.

(B) APPROVAL DEADLINES.—

(i) INITIAL REVIEW.—Such a certification is
considered approved unless the Secretary no-
tifies the State in writing, within 90 days
after the date of receipt of the certification,
that the certification is disapproved (and the
reasons for disapproval) or that specified ad-
ditional information is needed to make the
determination described in subparagraph
(A).

(ii) ADDITIONAL INFORMATION.—With re-
spect to a State that has been notified by the
Secretary under clause (i) that specified ad-
ditional information is needed to make the
determination described in subparagraph
(A), the Secretary shall make the determina-
tion within 60 days after the date on which
such specified additional information is re-
ceived by the Secretary.

(3) APPROVAL.—

(A) IN GENERAL.—The Secretary shall ap-
prove a certification under paragraph (1)
unless—

(i) the State fails to provide sufficient in-
formation to enable the Secretary to make a
determination under paragraph (2)(A); or

(ii) the Secretary determines that the
State law involved does not provide for pa-
tient protections that substantially comply
with the patient protection requirement (or
requirements) to which the law relates.

(B) STATE CHALLENGE.—A State that has a
certification disapproved by the Secretary
under subparagraph (A) may challenge such
disapproval in the appropriate United States
district court.

(C) DEFERENCE TO STATES.—With respect to
a certification submitted under paragraph
(1), the Secretary shall give deference to the
State’s interpretation of the State law in-
volved and the compliance of the law with a
patient protection requirement.

(D) PUBLIC NOTIFICATION.—The Secretary
shall—

(i) provide a State with a notice of the de-
termination to approve or disapprove a cer-
tification under this paragraph;

(ii) promptly publish in the Federal Reg-
ister a notice that a State has submitted a
certification under paragraph (1);

(iii) promptly publish in the Federal Reg-
ister the notice described in clause (i) with
respect to the State; and

(iv) annually publish the status of all
States with respect to certifications.
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(4) CONSTRUCTION.—Nothing in this sub-
section shall be construed as preventing the
certification (and approval of certification)
of a State law under this subsection solely
because it provides for greater protections
for patients than those protections otherwise
required to establish substantial compliance.

(5) PETITIONS.—

(A) PETITION PROCESS.—Effective on the
date on which the provisions of this Act be-
come effective, as provided for in section 501,
a group health plan, health insurance issuer,
participant, beneficiary, or enrollee may
submit a petition to the Secretary for an ad-
visory opinion as to whether or not a stand-
ard or requirement under a State law appli-
cable to the plan, issuer, participant, bene-
ficiary, or enrollee that is not the subject of
a certification under this subsection, is su-
perseded under subsection (a)(1) because such
standard or requirement prevents the appli-
cation of a requirement of this title.

(B) OPINION.—The Secretary shall issue an
advisory opinion with respect to a petition
submitted under subparagraph (A) within the
60-day period beginning on the date on which
such petition is submitted.

(d) DEFINITIONS.—For purposes of this sec-
tion:

(1) STATE LAW.—The term ‘‘State law’ in-
cludes all laws, decisions, rules, regulations,
or other State action having the effect of
law, of any State. A law of the United States
applicable only to the District of Columbia
shall be treated as a State law rather than a
law of the United States.

(2) STATE.—The term ‘‘State” includes a
State, the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, American Samoa,
the Northern Mariana Islands, any political
subdivisions of such, or any agency or in-
strumentality of such.

SEC. 153. EXCLUSIONS.

(a) NO BENEFIT REQUIREMENTS.—Nothing in
this title shall be construed to require a
group health plan or a health insurance
issuer offering health insurance coverage to
include specific items and services under the
terms of such a plan or coverage, other than
those provided under the terms and condi-
tions of such plan or coverage.

(b) EXCLUSION FROM ACCESS TO CARE MAN-
AGED CARE PROVISIONS FOR FEE-FOR-SERVICE
COVERAGE.—

(1) IN GENERAL.—The provisions of sections
111 through 117 shall not apply to a group
health plan or health insurance coverage if
the only coverage offered under the plan or
coverage is fee-for-service coverage (as de-
fined in paragraph (2)).

(2) FEE-FOR-SERVICE COVERAGE DEFINED.—
For purposes of this subsection, the term
‘‘fee-for-service coverage’’ means coverage
under a group health plan or health insur-
ance coverage that—

(A) reimburses hospitals, health profes-
sionals, and other providers on a fee-for-serv-
ice basis without placing the provider at fi-
nancial risk;

(B) does not vary reimbursement for such a
provider based on an agreement to contract
terms and conditions or the utilization of
health care items or services relating to such
provider;

(C) allows access to any provider that is
lawfully authorized to provide the covered
services and that agrees to accept the terms
and conditions of payment established under
the plan or by the issuer; and

(D) for which the plan or issuer does not
require prior authorization before providing
for any health care services.

SEC. 154. COVERAGE OF LIMITED SCOPE PLANS.

Only for purposes of applying the require-
ments of this title under sections 2707 and
27563 of the Public Health Service Act and
section 714 of the Employee Retirement In-

S7353

come Security Act of 1974, section
2791(c)(2)(A), and section 733(c)(2)(A) of the
Employee Retirement Income Security Act
of 1974 shall be deemed not to apply.

SEC. 155. REGULATIONS.

The Secretaries of Health and Human
Services and Labor shall issue such regula-
tions as may be necessary or appropriate to
carry out this title. Such regulations shall
be issued consistent with section 104 of
Health Insurance Portability and Account-
ability Act of 1996. Such Secretaries may
promulgate any interim final rules as the
Secretaries determine are appropriate to
carry out this title.

SEC. 156. INCORPORATION INTO PLAN OR COV-
ERAGE DOCUMENTS.

The requirements of this title with respect
to a group health plan or health insurance
coverage are deemed to be incorporated into,
and made a part of, such plan or the policy,
certificate, or contract providing such cov-
erage and are enforceable under law as if di-
rectly included in the documentation of such
plan or such policy, certificate, or contract.
TITLE II—APPLICATION OF QUALITY

CARE STANDARDS TO GROUP HEALTH

PLANS AND HEALTH INSURANCE COV-

ERAGE UNDER THE PUBLIC HEALTH

SERVICE ACT
SEC. 201. APPLICATION TO GROUP HEALTH

PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE.

(a) IN GENERAL.—Subpart 2 of part A of
title XXVII of the Public Health Service Act
is amended by adding at the end the fol-
lowing new section:

“SEC. 2707. PATIENT PROTECTION STANDARDS.

‘“Each group health plan shall comply with
patient protection requirements under title I
of the Bipartisan Patient Protection Act,
and each health insurance issuer shall com-
ply with patient protection requirements
under such title with respect to group health
insurance coverage it offers, and such re-
quirements shall be deemed to be incor-
porated into this subsection.”.

(b) CONFORMING  AMENDMENT.—Section
2721(b)(2)(A) of such Act (42 U.S.C. 300gg-
21(b)(2)(A)) is amended by inserting ‘‘(other
than section 2707)” after ‘‘requirements of
such subparts’.

SEC. 202. APPLICATION TO INDIVIDUAL HEALTH
INSURANCE COVERAGE.

Part B of title XXVII of the Public Health
Service Act is amended by inserting after
section 27562 the following new section:

“SEC. 2753. PATIENT PROTECTION STANDARDS.

‘“Each health insurance issuer shall com-
ply with patient protection requirements
under title I of the Bipartisan Patient Pro-
tection Act with respect to individual health
insurance coverage it offers, and such re-
quirements shall be deemed to be incor-
porated into this subsection.”.

SEC. 203. COOPERATION BETWEEN FEDERAL AND
STATE AUTHORITIES.

Part C of title XXVII of the Public Health
Service Act (42 U.S.C. 300gg-91 et seq.) is
amended by adding at the end the following:
“SEC. 2793. COOPERATION BETWEEN FEDERAL

AND STATE AUTHORITIES.

‘(a) AGREEMENT WITH STATES.—A State
may enter into an agreement with the Sec-
retary for the delegation to the State of
some or all of the Secretary’s authority
under this title to enforce the requirements
applicable under title I of the Bipartisan Pa-
tient Protection Act with respect to health
insurance coverage offered by a health insur-
ance issuer and with respect to a group
health plan that is a non-Federal govern-
mental plan.

‘“‘(b) DELEGATIONS.—Any department, agen-
cy, or instrumentality of a State to which
authority is delegated pursuant to an agree-
ment entered into under this section may, if
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authorized under State law and to the extent

consistent with such agreement, exercise the

powers of the Secretary under this title
which relate to such authority.”.

SEC. 204. ELIMINATION OF OPTION OF NON-FED-

ERAL GOVERNMENTAL PLANS TO BE
EXCEPTED FROM REQUIREMENTS
CONCERNING GENETIC INFORMA-
TION.

Section 2721(b)(2) of the Public Health
Service Act (42 U.S. C. 300gg-21(b)(2)) is
amended—

(1) in subparagraph (A), by striking ‘‘If the
plan sponsor’ and inserting ‘‘Except as pro-
vided in subparagraph (D), if the plan spon-
sor’’; and

(2) by adding at the end the following:

‘(D) ELECTION NOT APPLICABLE TO REQUIRE-
MENTS CONCERNING GENETIC INFORMATION.—
The election described in subparagraph (A)
shall not be available with respect to the
provisions of subsections (b), (c), and (d) of
section 122 of the Bipartisan Patient Protec-
tion Act and the provisions of section 2702(b)
to the extent that the subsections and sec-
tion apply to genetic information (or infor-
mation about a request for or the receipt of
genetic services by an individual or a family
member of such individual).”.

TITLE III—APPLICATION OF PATIENT
PROTECTION STANDARDS TO FEDERAL
HEALTH CARE PROGRAMS

SEC. 301. APPLICATION OF PATIENT PROTECTION

STANDARDS TO FEDERAL HEALTH
CARE PROGRAMS.

(a) APPLICATION OF STANDARDS.—

(1) IN GENERAL.—Each Federal health care
program shall comply with the patient pro-
tection requirements under title I, and such
requirements shall be deemed to be incor-
porated into this section.

(2) CAUSE OF ACTION RELATING TO PROVISION
OF HEALTH BENEFITS.—Any individual who re-
ceives a health care item or service under a
Federal health care program shall have a
cause of action against the Federal Govern-
ment under sections 502(n) and 514(d) of the
Employee Retirement Income Security Act
of 1974, and the provisions of such sections
shall be deemed to be incorporated into this
section.

(3) RULES OF CONSTRUCTION.—For purposes
of this subsection—

(A) each Federal health care program shall
be deemed to be a group health plan;

(B) the Federal Government shall be
deemed to be the plan sponsor of each Fed-
eral health care program; and

(C) each individual eligible for benefits
under a Federal health care program shall be
deemed to be a participant, beneficiary, or
enrollee under that program.

(b) FEDERAL HEALTH CARE PROGRAM DE-
FINED.—In this section, the term ‘‘Federal
health care program’ has the meaning given
that term under section 1128B(f) of the Social
Security Act (42 U.S.C. 1320a-7b) except that,
for purposes of this section, such term in-
cludes the Federal employees health benefits
program established under chapter 89 of title
5, United States Code.

TITLE IV—AMENDMENTS TO THE EM-
PLOYEE RETIREMENT INCOME SECU-
RITY ACT OF 1974

SEC. 401. APPLICATION OF PATIENT PROTECTION

STANDARDS TO GROUP HEALTH
PLANS AND GROUP HEALTH INSUR-
ANCE COVERAGE UNDER THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974.

Subpart B of part 7 of subtitle B of title I
of the Employee Retirement Income Secu-
rity Act of 1974 is amended by adding at the
end the following new section:

“SEC. 714. PATIENT PROTECTION STANDARDS.
‘‘(a) IN GENERAL.—Subject to subsection

(b), a group health plan (and a health insur-
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ance issuer offering group health insurance
coverage in connection with such a plan)
shall comply with the requirements of title I
of the Bipartisan Patient Protection Act (as
in effect as of the date of the enactment of
such Act), and such requirements shall be
deemed to be incorporated into this sub-
section.

“(b) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS.—

‘(1) SATISFACTION OF CERTAIN REQUIRE-
MENTS THROUGH INSURANCE.—For purposes of
subsection (a), insofar as a group health plan
provides benefits in the form of health insur-
ance coverage through a health insurance
issuer, the plan shall be treated as meeting
the following requirements of title I of the
Bipartisan Patient Protection Act with re-
spect to such benefits and not be considered
as failing to meet such requirements because
of a failure of the issuer to meet such re-
quirements so long as the plan sponsor or its
representatives did not cause such failure by
the issuer:

““(A) Section 111 (relating to consumer
choice option).

‘(B) Section 112 (relating to choice of
health care professional).

‘“(C) Section 113 (relating to access to
emergency care).

‘(D) Section 114 (relating to timely access
to specialists).

““(E) Section 115 (relating to patient access
to obstetrical and gynecological care).

‘(F) Section 116 (relating to access to pedi-
atric care).

“(G) Section 117 (relating to continuity of
care), but only insofar as a replacement
issuer assumes the obligation for continuity
of care.

‘“(H) Section 118 (relating to access to
needed prescription drugs).

‘“(I) Section 119 (relating to coverage for
individuals participating in approved clinical
trials).

‘“(J) Section 120 (relating to required cov-
erage for minimum Thospital stay for
mastectomies and lymph node dissections
for the treatment of breast cancer and cov-
erage for secondary consultations).

“(K) Section 134 (relating to payment of
claims).

‘“(2) INFORMATION.—With respect to infor-
mation required to be provided or made
available under section 121 of the Bipartisan
Patient Protection Act, in the case of a
group health plan that provides benefits in
the form of health insurance coverage
through a health insurance issuer, the Sec-
retary shall determine the circumstances
under which the plan is not required to pro-
vide or make available the information (and
is not liable for the issuer’s failure to pro-
vide or make available the information), if
the issuer is obligated to provide and make
available (or provides and makes available)
such information.

‘“(3) INTERNAL APPEALS.—With respect to
the internal appeals process required to be
established under section 103 of such Act, in
the case of a group health plan that provides
benefits in the form of health insurance cov-
erage through a health insurance issuer, the
Secretary shall determine the circumstances
under which the plan is not required to pro-
vide for such process and system (and is not
liable for the issuer’s failure to provide for
such process and system), if the issuer is ob-
ligated to provide for (and provides for) such
process and system.

‘“(4) EXTERNAL APPEALS.—Pursuant to rules
of the Secretary, insofar as a group health
plan enters into a contract with a qualified
external appeal entity for the conduct of ex-
ternal appeal activities in accordance with
section 104 of such Act, the plan shall be
treated as meeting the requirement of such
section and is not liable for the entity’s fail-
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ure to meet any requirements under such
section.

() APPLICATION TO PROHIBITIONS.—Pursu-
ant to rules of the Secretary, if a health in-
surance issuer offers health insurance cov-
erage in connection with a group health plan
and takes an action in violation of any of the
following sections of the Bipartisan Patient
Protection Act, the group health plan shall
not be liable for such violation unless the
plan caused such violation:

““(A) Section 131 (relating to prohibition of
interference with certain medical commu-
nications).

‘(B) Section 132 (relating to prohibition of
discrimination against providers based on li-
censure).

‘“(C) Section 133 (relating to prohibition
against improper incentive arrangements).

‘(D) Section 135 (relating to protection for
patient advocacy).

‘(6) CONSTRUCTION.—Nothing in this sub-
section shall be construed to affect or modify
the responsibilities of the fiduciaries of a
group health plan under part 4 of subtitle B.

“(7) TREATMENT OF SUBSTANTIALLY COMPLI-
ANT STATE LAWS.—For purposes of applying
this subsection, any reference in this sub-
section to a requirement in a section or
other provision in the Bipartisan Patient
Protection Act with respect to a health in-
surance issuer is deemed to include a ref-
erence to a requirement under a State law
that substantially complies (as determined
under section 152(c) of such Act) with the re-
quirement in such section or other provi-
sions.

¢“(8) APPLICATION TO CERTAIN PROHIBITIONS
AGAINST RETALIATION.—With respect to com-
pliance with the requirements of section
135(b)(1) of the Bipartisan Patient Protection
Act, for purposes of this subtitle the term
‘group health plan’ is deemed to include a
reference to an institutional health care pro-
vider.

‘‘(c) ENFORCEMENT OF CERTAIN REQUIRE-
MENTS.—

‘(1) COMPLAINTS.—Any protected health
care professional who believes that the pro-
fessional has been retaliated or discrimi-
nated against in violation of section 135(b)(1)
of the Bipartisan Patient Protection Act
may file with the Secretary a complaint
within 180 days of the date of the alleged re-
taliation or discrimination.

‘(2) INVESTIGATION.—The Secretary shall
investigate such complaints and shall deter-
mine if a violation of such section has oc-
curred and, if so, shall issue an order to en-
sure that the protected health care profes-
sional does not suffer any loss of position,
pay, or benefits in relation to the plan,
issuer, or provider involved, as a result of
the violation found by the Secretary.

‘(d) CONFORMING REGULATIONS.—The Sec-
retary shall issue regulations to coordinate
the requirements on group health plans and
health insurance issuers under this section
with the requirements imposed under the
other provisions of this title. In order to re-
duce duplication and clarify the rights of
participants and beneficiaries with respect
to information that is required to be pro-
vided, such regulations shall coordinate the
information disclosure requirements under
section 121 of the Bipartisan Patient Protec-
tion Act with the reporting and disclosure
requirements imposed under part 1, so long
as such coordination does not result in any
reduction in the information that would oth-
erwise be provided to participants and bene-
ficiaries.”.

(b) SATISFACTION OF ERISA CLAIMS PROCE-
DURE REQUIREMENT.—Section 503 of such Act
(29 U.S.C. 1133) is amended by inserting ‘‘(a)”’
after “SEC. 503.” and by adding at the end
the following new subsection:
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‘““(b) In the case of a group health plan (as
defined in section 733) compliance with the
requirements of subtitle A of title I of the
Bipartisan Patient Protection Act, and com-
pliance with regulations promulgated by the
Secretary, in the case of a claims denial
shall be deemed compliance with subsection
(a) with respect to such claims denial.”.

(c) CONFORMING AMENDMENTS.—(1) Section
732(a) of such Act (29 U.S.C. 1185(a)) is
amended by striking ‘‘section 711” and in-
serting ‘‘sections 711 and 714”.

(2) The table of contents in section 1 of
such Act is amended by inserting after the
item relating to section 713 the following
new item:

‘“Sec. 7T14. Patient protection standards.”.

(3) Section 502(b)(3) of such Act (29 U.S.C.
1132(b)(3)) is amended by inserting ‘‘(other
than section 135(b))’’ after ‘“‘part 7.

SEC. 402. AVAILABILITY OF CIVIL REMEDIES.

(a) AVAILABILITY OF FEDERAL CIVIL REM-
EDIES IN CASES NOT INVOLVING MEDICALLY
REVIEWABLE DECISIONS.—

(1) IN GENERAL.—Section 502 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1132) is amended by adding at
the end the following new subsections:

“(n) CAUSE OF ACTION RELATING TO PROVI-
SION OF HEALTH BENEFITS.—

‘(1) IN GENERAL.—In any case in which—

‘“(A) a person who is a fiduciary of a group
health plan, a health insurance issuer offer-
ing health insurance coverage in connection
with the plan, or an agent of the plan, issuer,
or plan sponsor upon consideration of a
claim for benefits of a participant or bene-
ficiary under section 102 of the Bipartisan
Patient Protection Act of 2001 (relating to
procedures for initial claims for benefits and
prior authorization determinations) or upon
review of a denial of such a claim under sec-
tion 103 of such Act (relating to internal ap-
peal of a denial of a claim for benefits), fails
to exercise ordinary care in making a
decision—

‘(i) regarding whether an item or service is
covered under the terms and conditions of
the plan or coverage,

‘“(ii) regarding whether an individual is a
participant or beneficiary who is enrolled
under the terms and conditions of the plan
or coverage (including the applicability of
any waiting period under the plan or cov-
erage), or

‘“(iii) as to the application of cost-sharing
requirements or the application of a specific
exclusion or express limitation on the
amount, duration, or scope of coverage of
items or services under the terms and condi-
tions of the plan or coverage, and

‘“(B) such failure is a proximate cause of
personal injury to, or the death of, the par-
ticipant or beneficiary,

such plan, plan sponsor or issuer shall be lia-
ble to the participant or beneficiary (or the
estate of such participant or beneficiary) for
economic and noneconomic damages (but not
exemplary or punitive damages) in connec-
tion with such personal injury or death.

¢(2) CAUSE OF ACTION MUST NOT INVOLVE
MEDICALLY REVIEWABLE DECISION.—

‘“(A) IN GENERAL.—A cause of action is es-
tablished under paragraph (1)(A) only if the
decision referred to in paragraph (1)(A) does
not include a medically reviewable decision.

‘“(B) MEDICALLY REVIEWABLE DECISION.—
For purposes of this subsection, the term
‘medically reviewable decision’ means a de-
nial of a claim for benefits under the plan
which is described in section 104(d)(2) of the
Bipartisan Patient Protection Act of 2001
(relating to medically reviewable decisions).

““(3) LIMITATION REGARDING CERTAIN TYPES
OF ACTIONS SAVED FROM PREEMPTION OF STATE
LAW.—A cause of action is not established
under paragraph (1)(A) in connection with a
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failure described in paragraph (1)(A) to the
extent that a cause of action under State law
(as defined in section 514(c)) for such failure
would not be preempted under section 514.

‘“(4) DEFINITIONS.—For purposes of this sub-
section.—

‘“(A) ORDINARY CARE.—The term ‘ordinary
care’ means, with respect to a determination
on a claim for benefits, that degree of care,
skill, and diligence that a reasonable and
prudent individual would exercise in making
a fair determination on a claim for benefits
of like kind to the claims involved.

“(B) PERSONAL INJURY.—The term ‘per-
sonal injury’ means a physical injury and in-
cludes an injury arising out of the treatment
(or failure to treat) a mental illness or dis-
ease.

“(C) CLAIM FOR BENEFITS; DENIAL.—The
terms ‘claim for benefits’ and ‘denial of a
claim for benefits’ have the meanings pro-
vided such terms in section 102(e) of the Bi-
partisan Patient Protection Act of 2001.

‘(D) TERMS AND CONDITIONS.—The term
‘terms and conditions’ includes, with respect
to a group health plan or health insurance
coverage, requirements imposed under title I
of the Bipartisan Patient Protection Act of
2001.

‘“(E) GROUP HEALTH PLAN AND OTHER RE-
LATED TERMS.—The provisions of sections
732(d) and 733 apply for purposes of this sub-
section in the same manner as they apply for
purposes of part 7, except that the term
‘group health plan’ includes a group health
plan (as defined in section 607(1)).

“(5) EXCLUSION OF EMPLOYERS AND OTHER
PLAN SPONSORS.—

‘“‘(A) CAUSES OF ACTION AGAINST EMPLOYERS
AND PLAN SPONSORS PRECLUDED.—Subject to
subparagraph (B), paragraph (1)(A) does not
authorize a cause of action against an em-
ployer or other plan sponsor maintaining the
plan (or against an employee of such an em-
ployer or sponsor acting within the scope of
employment).

“(B) CERTAIN CAUSES OF ACTION PER-
MITTED.—Notwithstanding subparagraph (A),
a cause of action may arise against an em-
ployer or other plan sponsor (or against an
employee of such an employer or sponsor
acting within the scope of employment)
under paragraph (1)(A), to the extent there
was direct participation by the employer or
other plan sponsor (or employee) in the deci-
sion of the plan under section 102 of the Bi-
partisan Patient Protection Act of 2001 upon
consideration of a claim for benefits or under
section 103 of such Act upon review of a de-
nial of a claim for benefits.

¢“(C) DIRECT PARTICIPATION.—

‘(i) IN GENERAL.—For purposes of subpara-
graph (B), the term ‘direct participation’
means, in connection with a decision de-
scribed in paragraph (1)(A), the actual mak-
ing of such decision or the actual exercise of
control in making such decision.

“(i1) RULES OF CONSTRUCTION.—For pur-
poses of clause (i), the employer or plan
sponsor (or employee) shall not be construed
to be engaged in direct participation because
of any form of decisionmaking or other con-
duct that is merely collateral or precedent
to the decision described in paragraph (1)(A)
on a particular claim for benefits of a partic-
ipant or beneficiary, including (but not lim-
ited to)—

‘(I) any participation by the employer or
other plan sponsor (or employee) in the se-
lection of the group health plan or health in-
surance coverage involved or the third party
administrator or other agent;

“(II) any engagement by the employer or
other plan sponsor (or employee) in any cost-
benefit analysis undertaken in connection
with the selection of, or continued mainte-
nance of, the plan or coverage involved;
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“(IIT) any participation by the employer or
other plan sponsor (or employee) in the proc-
ess of creating, continuing, modifying, or
terminating the plan or any benefit under
the plan, if such process was not substan-
tially focused solely on the particular situa-
tion of the participant or beneficiary re-
ferred to in paragraph (1)(A); and

“(IV) any participation by the employer or
other plan sponsor (or employee) in the de-
sign of any benefit under the plan, including
the amount of copayment and limits con-
nected with such benefit.

¢‘(iii) IRRELEVANCE OF CERTAIN COLLATERAL
EFFORTS MADE BY EMPLOYER OR PLAN SPON-
SOR.—For purposes of this subparagraph, an
employer or plan sponsor shall not be treat-
ed as engaged in direct participation in a de-
cision with respect to any claim for benefits
or denial thereof in the case of any par-
ticular participant or beneficiary solely by
reason of—

““(I) any efforts that may have been made
by the employer or plan sponsor to advocate
for authorization of coverage for that or any
other participant or beneficiary (or any
group of participants or beneficiaries), or

“(II) any provision that may have been
made by the employer or plan sponsor for
benefits which are not covered under the
terms and conditions of the plan for that or
any other participant or beneficiary (or any
group of participants or beneficiaries).

‘(D) APPLICATION TO CERTAIN PLANS.—

‘(i) IN GENERAL.—Notwithstanding any
other provision of this subsection, no group
health plan described in clause (ii) shall be
liable under paragraph (1) for the perform-
ance of, or the failure to perform, any non-
medically reviewable duty under the plan.

‘‘(ii) DEFINITION.—A group health plan de-
scribed in this clause is—

‘“(I) a group health plan that is self-insured
and self administered by an employer (in-
cluding an employee of such an employer
acting within the scope of employment); or

“(IT) a multiemployer plan as defined in
section 3(37)(A) (including an employee of a
contributing employer or of the plan, or a fi-
duciary of the plan, acting within the scope
of employment or fiduciary responsibility)
that is self-insured and self-administered.

‘(6) EXCLUSION OF PHYSICIANS AND OTHER
HEALTH CARE PROFESSIONALS.—

‘“(A) IN GENERAL.—No treating physician or
other treating health care professional of the
participant or beneficiary, and no person
acting under the direction of such a physi-
cian or health care professional, shall be lia-
ble under paragraph (1) for the performance
of, or the failure to perform, any non-medi-
cally reviewable duty of the plan, the plan
sponsor, or any health insurance issuer offer-
ing health insurance coverage in connection
with the plan.

‘“(B) DEFINITIONS.—For purposes of sub-
paragraph (A)—

‘(1) HEALTH CARE PROFESSIONAL.—The term
‘health care professional’ means an indi-
vidual who is licensed, accredited, or cer-
tified under State law to provide specified
health care services and who is operating
within the scope of such licensure, accredita-
tion, or certification.

“(ii) NON-MEDICALLY REVIEWABLE DUTY.—
The term ‘non-medically reviewable duty’
means a duty the discharge of which does
not include the making of a medically re-
viewable decision.

“(7) EXCLUSION OF HOSPITALS.—No treating
hospital of the participant or beneficiary
shall be liable under paragraph (1) for the
performance of, or the failure to perform,
any non-medically reviewable duty (as de-
fined in paragraph (6)(B)(ii)) of the plan, the
plan sponsor, or any health insurance issuer
offering health insurance coverage in con-
nection with the plan.
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‘“(8) RULE OF CONSTRUCTION RELATING TO
EXCLUSION FROM LIABILITY OF PHYSICIANS,
HEALTH CARE PROFESSIONALS, AND HOS-
PITALS.—Nothing in paragraph (6) or (7) shall
be construed to limit the liability (whether
direct or vicarious) of the plan, the plan
sponsor, or any health insurance issuer offer-
ing health insurance coverage in connection
with the plan.

“(9) REQUIREMENT OF EXHAUSTION.—

‘““(A) IN GENERAL.—A cause of action may
not be brought under paragraph (1) in con-
nection with any denial of a claim for bene-
fits of any individual until all administra-
tive processes under sections 102 and 103 of
the Bipartisan Patient Protection Act of 2001
(if applicable) have been exhausted.

‘(B) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising
under, paragraph (1)(A) or paragraph (10)(B),
with respect to a participant or beneficiary,
unless the requirements of subparagraph (A)
are met.

¢(C) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘‘(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

The court in any action commenced under
this subsection shall take into account any
receipt of benefits during such administra-
tive processes or such action in determining
the amount of the damages awarded.

“(D) ADMISSIBLE.—Any determination
made by a reviewer in an administrative pro-
ceeding under section 103 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal court proceeding and
shall be presented to the trier of fact.

¢“(10) STATUTORY DAMAGES.—

‘““(A) IN GENERAL.—The remedies set forth
in this subsection (n) shall be the exclusive
remedies for causes of action brought under
this subsection.

‘(B) ASSESSMENT OF CIVIL PENALTIES.—In
addition to the remedies provided for in
paragraph (1) (relating to the failure to pro-
vide contract benefits in accordance with the
plan), a civil assessment, in an amount not
to exceed $5,000,000, payable to the claimant
may be awarded in any action under such
paragraph if the claimant establishes by
clear and convincing evidence that the al-
leged conduct carried out by the defendant
demonstrated bad faith and flagrant dis-
regard for the rights of the participant or
beneficiary under the plan and was a proxi-
mate cause of the personal injury or death
that is the subject of the claim.

¢‘(11) LIMITATION ON ATTORNEYS’ FEES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action
brought pursuant to this subsection shall not
exceed Y53 of the total amount of the plain-
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tiff’s recovery (not including the reimburse-
ment of actual out-of-pocket expenses of the
attorney).

‘(B) DETERMINATION BY DISTRICT COURT.—
The last Federal district court in which the
action was pending upon the final disposi-
tion, including all appeals, of the action
shall have jurisdiction to review the attor-
ney’s fee to ensure that the fee is a reason-
able one.

‘/(12) LIMITATION OF ACTION.—Paragraph (1)
shall not apply in connection with any ac-
tion commenced after 3 years after the later
of—

““(A) the date on which the plaintiff first
knew, or reasonably should have known, of
the personal injury or death resulting from
the failure described in paragraph (1), or

‘“(B) the date as of which the requirements
of paragraph (9) are first met.

€(13) TOLLING PROVISION.—The statute of
limitations for any cause of action arising
under State law relating to a denial of a
claim for benefits that is the subject of an
action brought in Federal court under this
subsection shall be tolled until such time as
the Federal court makes a final disposition,
including all appeals, of whether such claim
should properly be within the jurisdiction of
the Federal court. The tolling period shall be
determined by the applicable Federal or
State law, whichever period is greater.

¢“(14) PURCHASE OF INSURANCE TO COVER LI-
ABILITY.—Nothing in section 410 shall be con-
strued to preclude the purchase by a group
health plan of insurance to cover any liabil-
ity or losses arising under a cause of action
under subsection (a)(1)(C) and this sub-
section.

¢(15) EXCLUSION OF DIRECTED RECORD-
KEEPERS.—

‘“(A) IN GENERAL.—Subject to subparagraph
(C), paragraph (1) shall not apply with re-
spect to a directed recordkeeper in connec-
tion with a group health plan.

‘(B) DIRECTED RECORDKEEPER.—For pur-
poses of this paragraph, the term ‘directed
recordkeeper’ means, in connection with a
group health plan, a person engaged in di-
rected recordkeeping activities pursuant to
the specific instructions of the plan or the
employer or other plan sponsor, including
the distribution of enrollment information
and distribution of disclosure materials
under this Act or title I of the Bipartisan Pa-
tient Protection Act of 2001 and whose duties
do not include making decisions on claims
for benefits.

‘“(C) LIMITATION.—Subparagraph (A) does
not apply in connection with any directed
recordkeeper to the extent that the directed
recordkeeper fails to follow the specific in-
struction of the plan or the employer or
other plan sponsor.

¢(16) EXCLUSION OF HEALTH INSURANCE
AGENTS.—Paragraph (1) does not apply with
respect to a person whose sole involvement
with the group health plan is providing ad-
vice or administrative services to the em-
ployer or other plan sponsor relating to the
selection of health insurance coverage of-
fered in connection with the plan.

‘“(17) NO EFFECT ON STATE LAW.—NO provi-
sion of State law (as defined in section
514(c)(1)) shall be treated as superseded or
otherwise altered, amended, modified, invali-
dated, or impaired by reason of the provi-
sions of subsection (a)(1)(C) and this sub-
section.

¢“(18) RELIEF FROM LIABILITY FOR EMPLOYER
OR OTHER PLAN SPONSOR BY MEANS OF DES-
IGNATED DECISIONMAKER.—

‘“(A) IN GENERAL.—Notwithstanding the di-
rect participation (as defined in paragraph
(5)(C)(i)) of an employer or plan sponsor, in
any case in which there is deemed to be a
designated decisionmaker under subpara-
graph (B) that meets the requirements of
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subsection (0)(1) for an employer or other
plan sponsor—

‘(i) all liability of such employer or plan
sponsor (and any employee thereof acting
within the scope of employment) under this
subsection in connection with any partici-
pant or beneficiary shall be transferred to,
and assumed by, the designated decision-
maker, and

‘‘(ii) with respect to such liability, the des-
ignated decisionmaker shall be substituted
for the employer or plan sponsor (or em-
ployee) in the action and may not raise any
defense that the employer or plan sponsor
(or employee) could not raise if such a deci-
sionmaker were not so deemed.

*“(B) AUTOMATIC DESIGNATION.—A health in-
surance issuer shall be deemed to be a des-
ignated decisionmaker for purposes of sub-
paragraph (A) with respect to the partici-
pants and beneficiaries of an employer or
plan sponsor, whether or not the employer or
plan sponsor makes such a designation, and
shall be deemed to have assumed uncondi-
tionally all liability of the employer or plan
sponsor under such designation in accord-
ance with subsection (o), unless the em-
ployer or plan sponsor affirmatively enters
into a contract to prevent the service of the
designated decisionmaker.

¢“(19) PREVIOUSLY PROVIDED SERVICES.—

‘““(A) IN GENERAL.—Except as provided in
this paragraph, a cause of action shall not
arise under paragraph (1) where the denial
involved relates to an item or service that
has already been fully provided to the partic-
ipant or beneficiary under the plan or cov-
erage and the claim relates solely to the sub-
sequent denial of payment for the provision
of such item or service.

‘(B) EXCEPTION.—Nothing in subparagraph
(A) shall be construed to—

‘(i) prohibit a cause of action under para-
graph (1) where the nonpayment involved re-
sults in the participant or beneficiary being
unable to receive further items or services
that are directly related to the item or serv-
ice involved in the denial referred to in sub-
paragraph (A) or that are part of a con-
tinuing treatment or series of procedures;

‘‘(ii) prohibit a cause of action under para-
graph (1) relating to quality of care; or

‘“(iii) limit liability that otherwise would
arise from the provision of the item or serv-
ices or the performance of a medical proce-
dure.

¢“(20) EXEMPTION FROM PERSONAL LIABILITY
FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-
TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any
individual who is—

“‘(A) a member of a board of directors of an
employer or plan sponsor; or

‘“(B) a member of an association, com-
mittee, employee organization, joint board
of trustees, or other similar group of rep-
resentatives of the entities that are the plan
sponsor of plan maintained by two or more
employers and one or more employee organi-
zations;

shall not be personally liable under this sub-
section for conduct that is within the scope
of employment of the individuals unless the
individual acts in a fraudulent manner for
personal enrichment.

‘‘(0) REQUIREMENTS FOR DESIGNATED DECI-
SIONMAKERS OF GROUP HEALTH

‘(1 IN GENERAL.—For purposes of sub-
section (n)(18) and section 514(d)(9), a des-
ignated decisionmaker meets the require-
ments of this paragraph with respect to any
participant or beneficiary if—

‘“(A) such designation is in such form as
may be prescribed in regulations of the Sec-
retary,

‘(B) the designated decisionmaker—

‘(i) meets the requirements of paragraph
(2),
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‘‘(ii) assumes unconditionally all liability
of the employer or plan sponsor involved
(and any employee thereof acting within the
scope of employment) either arising under
subsection (n) or arising in a cause of action
permitted under section 514(d) in connection
with actions (and failures to act) of the em-
ployer or plan sponsor (or employee) occur-
ring during the period in which the designa-
tion under subsection (n)(18) or section
514(d)(9) is in effect relating to such partici-
pant and beneficiary,

‘‘(iii) agrees to be substituted for the em-
ployer or plan sponsor (or employee) in the
action and not to raise any defense with re-
spect to such liability that the employer or
plan sponsor (or employee) may not raise,
and

‘“(iv) where paragraph (2)(B) applies, as-
sumes unconditionally the exclusive author-
ity under the group health plan to make
medically reviewable decisions under the
plan with respect to such participant or ben-
eficiary, and

‘(C) the designated decisionmaker and the
participants and beneficiaries for whom the
decisionmaker has assumed liability are
identified in the written instrument required
under section 402(a) and as required under
section 121(b)(19) of the Bipartisan Patient
Protection Act.

Any liability assumed by a designated deci-
sionmaker pursuant to this subsection shall
be in addition to any liability that it may
otherwise have under applicable law.

‘“(2) QUALIFICATIONS FOR DESIGNATED DECI-
SIONMAKERS.—

‘“‘(A) IN GENERAL.—Subject to subparagraph
(B), an entity is qualified under this para-
graph to serve as a designated decisionmaker
with respect to a group health plan if the en-
tity has the ability to assume the liability
described in paragraph (1) with respect to
participants and beneficiaries under such
plan, including requirements relating to the
financial obligation for timely satisfying the
assumed liability, and maintains with the
plan sponsor and the Secretary certification
of such ability. Such certification shall be
provided to the plan sponsor or named fidu-
ciary and to the Secretary upon designation
under subsection (n)(18)(B) or section
517(d)(9)(B) and not less frequently than an-
nually thereafter, or if such designation con-
stitutes a multiyear arrangement, in con-
junction with the renewal of the arrange-
ment.

‘(B) SPECIAL QUALIFICATION IN THE CASE OF
CERTAIN REVIEWABLE DECISIONS.—In the case
of a group health plan that provides benefits
consisting of medical care to a participant or
beneficiary only through health insurance
coverage offered by a single health insurance
issue, such issuer is the only entity that may
be qualified under this paragraph to serve as
a designated decisionmaker with respect to
such participant or beneficiary, and shall
serve as the designated decisionmaker unless
the employer or other plan sponsor acts af-
firmatively to prevent such service.

‘“(3) REQUIREMENTS RELATING TO FINANCIAL
OBLIGATIONS.—For purposes of paragraph
(2)(A), the requirements relating to the fi-
nancial obligation of an entity for liability
shall include—

““(A) coverage of such entity under an in-
surance policy or other arrangement, se-
cured and maintained by such entity, to ef-
fectively insure such entity against losses
arising from professional liability claims, in-
cluding those arising from its service as a
designated decisionmaker under this part; or

‘‘(B) evidence of minimum capital and sur-
plus levels that are maintained by such enti-
ty to cover any losses as a result of liability
arising from its service as a designated deci-
sionmaker under this part.
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The appropriate amounts of liability insur-
ance and minimum capital and surplus levels
for purposes of subparagraphs (A) and (B)
shall be determined by an actuary using
sound actuarial principles and accounting
practices pursuant to established guidelines
of the American Academy of Actuaries and
in accordance with such regulations as the
Secretary may prescribe and shall be main-
tained throughout the term for which the
designation is in effect. The provisions of
this paragraph shall not apply in the case of
a designated decisionmaker that is a group
health plan, plan sponsor, or health insur-
ance issuer and that is regulated under Fed-
eral law or a State financial solvency law.
¢“(4) LIMITATION ON APPOINTMENT OF TREAT-
ING PHYSICIANS.—A treating physician who
directly delivered the care, treatment, or
provided the patient service that is the sub-
ject of a cause of action by a participant or
beneficiary under subsection (n) or section
514(d) may not be designated as a designated
decisionmaker under this subsection with re-
spect to such participant or beneficiary.”.

2) CONFORMING AMENDMENT.—Section
502(a)(1) of such Act (29 U.S.C. 1132(a)(1)) is
amended—

(A) by striking ‘“‘or’’ at the end of subpara-
graph (A);

(B) in subparagraph (B), by
“plan;” and inserting ‘‘plan, or’’; and

(C) by adding at the end the following new
subparagraph:

“(C) for the relief provided for in sub-
section (n) of this section.”.

(b) RULES RELATING TO ERISA PREEMP-
TION.—Section 514 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1144) is amended—

(1) by redesignating subsection (d) as sub-
section (f); and

(2) by inserting after subsection (c) the fol-
lowing new subsections:

¢(d) PREEMPTION NOT TO APPLY TO CAUSES
OF ACTION UNDER STATE LAW INVOLVING
MEDICALLY REVIEWABLE DECISION.—

‘(1) NON-PREEMPTION OF CERTAIN CAUSES OF
ACTION.—

‘““(A) IN GENERAL.—Except as provided in
this subsection, nothing in this title (includ-
ing section 502) shall be construed to super-
sede or otherwise alter, amend, modify, in-
validate, or impair any cause of action under
State law of a participant or beneficiary
under a group health plan (or the estate of
such a participant or beneficiary) to recover
damages resulting from personal injury or
for wrongful death against any person if such
cause of action arises by reason of a medi-
cally reviewable decision.

‘“(B) MEDICALLY REVIEWABLE DECISION.—
For purposes of subparagraph (A), the term
‘medically reviewable decision’ means a de-
nial of a claim for benefits under the plan
which is described in section 104(d)(2) of the
Bipartisan Patient Protection Act of 2001
(relating to medically reviewable decisions).

¢“(C) LIMITATION ON PUNITIVE DAMAGES.—

‘(i) IN GENERAL.—Except as provided in
clauses (ii) and (iii), with respect to a cause
of action described in subparagraph (A)
brought with respect to a participant or ben-
eficiary, State law is superseded insofar as it
provides any punitive, exemplary, or similar
damages if, as of the time of the personal in-
jury or death, all the requirements of the fol-
lowing sections of the Bipartisan Patient
Protection Act of 2001 were satisfied with re-
spect to the participant or beneficiary:

“(I) Section 102 (relating to procedures for
initial claims for benefits and prior author-
ization determinations).

“(ITI) Section 103 of such Act (relating to
internal appeals of claims denials).

““(III) Section 104 of such Act (relating to
independent external appeals procedures).
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‘(ii) EXCEPTION FOR CERTAIN ACTIONS FOR
WRONGFUL DEATH.—Clause (i) shall not apply
with respect to an action for wrongful death
if the applicable State law provides (or has
been construed to provide) for damages in
such an action which are only punitive or ex-
emplary in nature.

‘(iii) EXCEPTION FOR WILLFUL OR WANTON
DISREGARD FOR THE RIGHTS OR SAFETY OF OTH-
ERS.—Clause (i) shall not apply with respect
to any cause of action described in subpara-
graph (A) if, in such action, the plaintiff es-
tablishes by clear and convincing evidence
that conduct carried out by the defendant
with willful or wanton disregard for the
rights or safety of others was a proximate
cause of the personal injury or wrongful
death that is the subject of the action.

‘(2) DEFINITIONS.—For purposes of this sub-
section and subsection (e)—

““(A) GROUP HEALTH PLAN AND OTHER RE-
LATED TERMS.—The provisions of sections
732(d) and 733 apply for purposes of this sub-
section in the same manner as they apply for
purposes of part 7, except that the term
‘group health plan’ includes a group health
plan (as defined in section 607(1)).

‘(B) PERSONAL INJURY.—The term ‘per-
sonal injury’ means a physical injury and in-
cludes an injury arising out of the treatment
(or failure to treat) a mental illness or dis-
ease.

“(C) CLAIM FOR BENEFIT; DENIAL.—The
terms ‘claim for benefits’ and ‘denial of a
claim for benefits’ shall have the meaning
provided such terms under section 102(e) of
the Bipartisan Patient Protection Act of
2001.

‘(3) EXCLUSION OF EMPLOYERS AND OTHER
PLAN SPONSORS.—

““(A) CAUSES OF ACTION AGAINST EMPLOYERS
AND PLAN SPONSORS PRECLUDED.—Subject to
subparagraph (B), paragraph (1) does not
apply with respect to—

‘(i) any cause of action against an em-
ployer or other plan sponsor maintaining the
plan (or against an employee of such an em-
ployer or sponsor acting within the scope of
employment), or

‘‘(ii) a right of recovery, indemnity, or con-
tribution by a person against an employer or
other plan sponsor (or such an employee) for
damages assessed against the person pursu-
ant to a cause of action to which paragraph
(1) applies.

‘“(B) CERTAIN CAUSES OF ACTION PER-
MITTED.—Notwithstanding subparagraph (A),
paragraph (1) applies with respect to any
cause of action that is brought by a partici-
pant or beneficiary under a group health
plan (or the estate of such a participant or
beneficiary) to recover damages resulting
from personal injury or for wrongful death
against any employer or other plan sponsor
maintaining the plan (or against an em-
ployee of such an employer or sponsor acting
within the scope of employment) if such
cause of action arises by reason of a medi-
cally reviewable decision, to the extent that
there was direct participation by the em-
ployer or other plan sponsor (or employee) in
the decision.

¢“(C) DIRECT PARTICIPATION.—

‘(1) DIRECT PARTICIPATION IN DECISIONS.—
For purposes of subparagraph (B), the term
‘direct participation’ means, in connection
with a decision described in subparagraph
(B), the actual making of such decision or
the actual exercise of control in making such
decision or in the conduct constituting the
failure.

‘(i) RULES OF CONSTRUCTION.—For pur-
poses of clause (i), the employer or plan
sponsor (or employee) shall not be construed
to be engaged in direct participation because
of any form of decisionmaking or other con-
duct that is merely collateral or precedent
to the decision described in subparagraph (B)
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on a particular claim for benefits of a par-
ticular participant or beneficiary, including
(but not limited to)—

“(I) any participation by the employer or
other plan sponsor (or employee) in the se-
lection of the group health plan or health in-
surance coverage involved or the third party
administrator or other agent;

““(IT) any engagement by the employer or
other plan sponsor (or employee) in any cost-
benefit analysis undertaken in connection
with the selection of, or continued mainte-
nance of, the plan or coverage involved;

“(ITI) any participation by the employer or
other plan sponsor (or employee) in the proc-
ess of creating, continuing, modifying, or
terminating the plan or any benefit under
the plan, if such process was not substan-
tially focused solely on the particular situa-
tion of the participant or beneficiary re-
ferred to in paragraph (1)(A); and

“(IV) any participation by the employer or
other plan sponsor (or employee) in the de-
sign of any benefit under the plan, including
the amount of copayment and limits con-
nected with such benefit.

“(iv) IRRELEVANCE OF CERTAIN COLLATERAL
EFFORTS MADE BY EMPLOYER OR PLAN SPON-
SOR.—For purposes of this subparagraph, an
employer or plan sponsor shall not be treat-
ed as engaged in direct participation in a de-
cision with respect to any claim for benefits
or denial thereof in the case of any par-
ticular participant or beneficiary solely by
reason of—

“(I) any efforts that may have been made
by the employer or plan sponsor to advocate
for authorization of coverage for that or any
other participant or beneficiary (or any
group of participants or beneficiaries), or

‘“(II) any provision that may have been
made by the employer or plan sponsor for
benefits which are not covered under the
terms and conditions of the plan for that or
any other participant or beneficiary (or any
group of participants or beneficiaries).

‘“(4) REQUIREMENT OF EXHAUSTION.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (D), a cause of action may not
be brought under paragraph (1) in connection
with any denial of a claim for benefits of any
individual until all administrative processes
under sections 102, 103, and 104 of the Bipar-
tisan Patient Protection Act of 2001 (if appli-
cable) have been exhausted.

*(B) LATE MANIFESTATION OF INJURY.—

‘(i) IN GENERAL.—A participant or bene-
ficiary shall not be precluded from pursuing
a review under section 104 of the Bipartisan
Patient Protection Act regarding an injury
that such participant or beneficiary has ex-
perienced if the external review entity first
determines that the injury of such partici-
pant or beneficiary is a late manifestation of
an earlier injury.

‘(i) DEFINITION.—In this subparagraph,
the term ‘late manifestation of an earlier in-
jury’ means an injury sustained by the par-
ticipant or beneficiary which was not known,
and should not have been known, by such
participant or beneficiary by the latest date
that the requirements of subparagraph (A)
should have been met regarding the claim for
benefits which was denied.

¢(C) EXCEPTION FOR NEEDED CARE.—A par-
ticipant or beneficiary may seek relief exclu-
sively in Federal court under subsection
502(a)(1)(B) prior to the exhaustion of admin-
istrative remedies under sections 102, 103, or
104 of the Bipartisan Patient Protection Act
(as required under subparagraph (A)) if it is
demonstrated to the court that the exhaus-
tion of such remedies would cause irrep-
arable harm to the health of the participant
or beneficiary. Notwithstanding the award-
ing of relief under subsection 502(a)(1)(B)
pursuant to this subparagraph, no relief
shall be available as a result of, or arising

CONGRESSIONAL RECORD — SENATE

under, paragraph (1)(A) unless the require-
ments of subparagraph (A) are met.

(D) FAILURE TO REVIEW.—

‘(i) IN GENERAL.—If the external review en-
tity fails to make a determination within
the time required under section
104(e)(1)(A)({), a participant or beneficiary
may bring an action under section 514(d)
after 10 additional days after the date on
which such time period has expired and the
filing of such action shall not affect the duty
of the independent medical reviewer (or re-
viewers) to make a determination pursuant
to section 104(e)(1)(A)().

¢‘(i1) EXPEDITED DETERMINATION.—If the ex-
ternal review entity fails to make a deter-
mination within the time required under sec-
tion 104(e)(1)(A)(ii), a participant or bene-
ficiary may bring an action under this sub-
section and the filing of such an action shall
not affect the duty of the independent med-
ical reviewer (or reviewers) to make a deter-
mination pursuant to section 104(e)(1)(A)(ii).

‘“(E) RECEIPT OF BENEFITS DURING APPEALS
PROCESS.—Receipt by the participant or ben-
eficiary of the benefits involved in the claim
for benefits during the pendency of any ad-
ministrative processes referred to in sub-
paragraph (A) or of any action commenced
under this subsection—

‘(i) shall not preclude continuation of all
such administrative processes to their con-
clusion if so moved by any party, and

‘“(ii) shall not preclude any liability under
subsection (a)(1)(C) and this subsection in
connection with such claim.

““(F) ADMISSIBLE.—ANy determination
made by a reviewer in an administrative pro-
ceeding under section 104 of the Bipartisan
Patient Protection Act of 2001 shall be ad-
missible in any Federal or State court pro-
ceeding and shall be presented to the trier of
fact.

‘“(5) TOLLING PROVISION.—The statute of
limitations for any cause of action arising
under section 502(n) relating to a denial of a
claim for benefits that is the subject of an
action brought in State court shall be tolled
until such time as the State court makes a
final disposition, including all appeals, of
whether such claim should properly be with-
in the jurisdiction of the State court. The
tolling period shall be determined by the ap-
plicable Federal or State law, whichever pe-
riod is greater.

‘(6) EXCLUSION OF
KEEPERS.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(C), paragraph (1) shall not apply with re-
spect to a directed recordkeeper in connec-
tion with a group health plan.

‘(B) DIRECTED RECORDKEEPER.—For pur-
poses of this paragraph, the term ‘directed
recordkeeper’ means, in connection with a
group health plan, a person engaged in di-
rected recordkeeping activities pursuant to
the specific instructions of the plan or the
employer or other plan sponsor, including
the distribution of enrollment information
and distribution of disclosure materials
under this Act or title I of the Bipartisan Pa-
tient Protection Act of 2001 and whose duties
do not include making decisions on claims
for benefits.

‘(C) LIMITATION.—Subparagraph (A) does
not apply in connection with any directed
recordkeeper to the extent that the directed
recordkeeper fails to follow the specific in-
struction of the plan or the employer or
other plan sponsor.

‘(7) CONSTRUCTION.—Nothing in this sub-
section shall be construed as—

““(A) saving from preemption a cause of ac-
tion under State law for the failure to pro-
vide a benefit for an item or service which is
specifically excluded under the group health
plan involved, except to the extent that—

DIRECTED RECORD-
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‘(i) the application or interpretation of the
exclusion involves a determination described
in section 104(d)(2) of the Bipartisan Patient
Protection Act of 2001, or

‘‘(ii) the provision of the benefit for the
item or service is required under Federal law
or under applicable State law consistent
with subsection (b)(2)(B);

‘(B) preempting a State law which re-
quires an affidavit or certificate of merit in
a civil action;

“(C) affecting a cause of action or remedy
under State law in connection with the pro-
vision or arrangement of excepted benefits
(as defined in section 733(c)), other than
those described in section 733(c)(2)(A); or

‘(D) affecting a cause of action under
State law other than a cause of action de-
scribed in paragraph (1)(A).

‘“(8) PURCHASE OF INSURANCE TO COVER LI-
ABILITY.—Nothing in section 410 shall be con-
strued to preclude the purchase by a group
health plan of insurance to cover any liabil-
ity or losses arising under a cause of action
described in paragraph (1)(A).

‘(9) RELIEF FROM LIABILITY FOR EMPLOYER
OR OTHER PLAN SPONSOR BY MEANS OF DES-
IGNATED DECISIONMAKER.—

‘“(A) IN GENERAL.—Paragraph (1) shall not
apply with respect to any cause of action de-
scribed in paragraph (1)(A) under State law
insofar as such cause of action provides for
liability of an employer or plan sponsor (or
an employee thereof acting within the scope
of employment) with respect to a participant
or beneficiary, if with respect to the em-
ployer or plan sponsor there is deemed to be
a designated decisionmaker that meets the
requirements of section 502(0)(1) with respect
to such participant or beneficiary. Such
paragraph (1) shall apply with respect to any
cause of action described in paragraph (1)(A)
under State law against the designated deci-
sionmaker of such employer or other plan
sponsor with respect to the participant or
beneficiary.

‘“(B) AUTOMATIC DESIGNATION.—A health in-
surance issuer shall be deemed to be a des-
ignated decisionmaker for purposes of sub-
paragraph (A) with respect to the partici-
pants and beneficiaries of an employer or
plan sponsor, whether or not the employer or
plan sponsor makes such a designation, and
shall be deemed to have assumed uncondi-
tionally all liability of the employer or plan
sponsor under such designation in accord-
ance with subsection (o), unless the em-
ployer or plan sponsor affirmatively enters
into a contract to prevent the service of the
designated decisionmaker.

¢“(10) PREVIOUSLY PROVIDED SERVICES.—

‘““(A) IN GENERAL.—Except as provided in
this paragraph, a cause of action shall not
arise under paragraph (1) where the denial
involved relates to an item or service that
has already been fully provided to the partic-
ipant or beneficiary under the plan or cov-
erage and the claim relates solely to the sub-
sequent denial of payment for the provision
of such item or service.

‘(B) EXCEPTION.—Nothing in subparagraph
(A) shall be construed to—

‘(i) prohibit a cause of action under para-
graph (1) where the nonpayment involved re-
sults in the participant or beneficiary being
unable to receive further items or services
that are directly related to the item or serv-
ice involved in the denial referred to in sub-
paragraph (A) or that are part of a con-
tinuing treatment or series of procedures;

‘“(ii) prohibit a cause of action under para-
graph (1) relating to quality of care; or

“(iii) limit liability that otherwise would
arise from the provision of the item or serv-
ices or the performance of a medical proce-
dure.
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‘(11) EXEMPTION FROM PERSONAL LIABILITY
FOR INDIVIDUAL MEMBERS OF BOARDS OF DIREC-
TORS, JOINT BOARDS OF TRUSTEES, ETC.—Any
individual who is—

““(A) a member of a board of directors of an
employer or plan sponsor; or

‘“(B) a member of an association, com-
mittee, employee organization, joint board
of trustees, or other similar group of rep-
resentatives of the entities that are the plan
sponsor of plan maintained by two or more
employers and one or more employee organi-
zations;
shall not be personally liable under this sub-
section for conduct that is within the scope
of employment of the individuals unless the
individual acts in a fraudulent manner for
personal enrichment.

‘‘(12) CHOICE OF LAW.—A cause of action
brought under paragraph (1) shall be gov-
erned by the law (including choice of law
rules) of the State in which the plaintiff re-
sides.

‘(13) LIMITATION ON ATTORNEYS’ FEES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding an attor-
ney’s fee, the amount of an attorney’s con-
tingency fee allowable for a cause of action
brought under paragraph (1) shall not exceed
15 of the total amount of the plaintiff’s re-
covery (not including the reimbursement of
actual out-of-pocket expenses of the attor-
ney).

‘‘(B) DETERMINATION BY COURT.—The last
court in which the action was pending upon
the final disposition, including all appeals, of
the action may review the attorney’s fee to
ensure that the fee is a reasonable one.

¢“(C) NO PREEMPTION OF STATE LAW.—Sub-
paragraph (A) shall not apply with respect to
a cause of action under paragraph (1) that is
brought in a State that has a law or frame-
work of laws with respect to the amount of
an attorney’s contingency fee that may be
incurred for the representation of a partici-
pant or beneficiary (or the estate of such
participant or beneficiary) who brings such a
cause of action.

‘‘(e) RULES OF CONSTRUCTION RELATING TO
HEALTH CARE.—Nothing in this title shall be
construed as—

‘(1) affecting any State law relating to the
practice of medicine or the provision of, or
the failure to provide, medical care, or af-
fecting any action (whether the liability is
direct or vicarious) based upon such a State
law,

‘(2) superseding any State law permitted
under section 152(b)(1)(A) of the Bipartisan
Patient Protection Act of 2001, or

‘“(38) affecting any applicable State law
with respect to limitations on monetary
damages.”’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to acts and
omissions (from which a cause of action
arises) occurring on or after October 1, 2002.
SEC. 403. LIMITATION ON CERTAIN CLASS AC-

TION LITIGATION.

Section 502 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1132),
as amended by section 402, is further amend-
ed by adding at the end the following:

“(p) LIMITATION ON CLASS ACTION LITIGA-
TION.—

‘(1) IN GENERAL.—AnNYy claim or cause of ac-
tion that is maintained under this section in
connection with a group health plan, or
health insurance coverage issued in connec-
tion with a group health plan, as a class ac-
tion, derivative action, or as an action on be-
half of any group of 2 or more claimants,
may be maintained only if the class, the de-
rivative claimant, or the group of claimants
is limited to the participants or beneficiaries
of a group health plan established by only 1
plan sponsor. No action maintained by such
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class, such derivative claimant, or such
group of claimants may be joined in the
same proceeding with any action maintained
by another class, derivative claimant, or
group of claimants or consolidated for any
purpose with any other proceeding. In this
paragraph, the terms ‘group health plan’ and
‘health insurance coverage’ have the mean-
ings given such terms in section 733.

‘(2) EFFECTIVE DATE.—This subsection
shall apply to all civil actions that are filed
on or after January 1, 2002.”".

SEC. 404. LIMITATIONS ON ACTIONS.

Section 502 of the Employee Retirement
Income Security Act of 1974 (29 U.S.C. 1132)
(as amended by section 402(a)) is amended
further by adding at the end the following
new subsection:

““(q) LIMITATIONS ON ACTIONS RELATING TO
GROUP HEALTH PLANS.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), no action may be brought
under subsection (a)(1)(B), (a)(2), or (a)(3) by
a participant or beneficiary seeking relief
based on the application of any provision in
section 101, subtitle B, or subtitle D of title
I of the Bipartisan Patient Protection Act
(as incorporated under section 714).

‘“(2) CERTAIN ACTIONS ALLOWABLE.—AnN ac-
tion may be brought under subsection
(a)(1)(B), (a)(2), or (a)(3) by a participant or
beneficiary seeking relief based on the appli-
cation of section 101, 113, 114, 115, 116, 117,
118(a)(3), 119, or 120 of the Bipartisan Patient
Protection Act (as incorporated under sec-
tion 714) to the individual circumstances of
that participant or beneficiary, except that—

‘“(A) such an action may not be brought or
maintained as a class action; and

‘“(B) in such an action, relief may only pro-
vide for the provision of (or payment of) ben-
efits, items, or services denied to the indi-
vidual participant or beneficiary involved
(and for attorney’s fees and the costs of the
action, at the discretion of the court) and
shall not provide for any other relief to the
participant or beneficiary or for any relief to
any other person.

¢“(3) OTHER PROVISIONS UNAFFECTED.—Noth-
ing in this subsection shall be construed as
affecting subsections (a)(1)(C) and (n) or sec-
tion 514(d).

‘“(4) ENFORCEMENT BY SECRETARY UNAF-
FECTED.—Nothing in this subsection shall be
construed as affecting any action brought by
the Secretary.”.

SEC. 405. COOPERATION BETWEEN FEDERAL AND
STATE AUTHORITIES.

Subpart C of part 7 of subtitle B of title I
of the Employee Retirement Income Secu-
rity Act of 1974 (29 U.S.C. 1191 et seq.) is
amended by adding at the end the following
new section:

“SEC. 735. COOPERATION BETWEEN FEDERAL
AND STATE AUTHORITIES.

‘“‘(a) AGREEMENT WITH STATES.—A State
may enter into an agreement with the Sec-
retary for the delegation to the State of
some or all of the Secretary’s authority
under this title to enforce the requirements
applicable under title I of the Bipartisan Pa-
tient Protection Act with respect to health
insurance coverage offered by a health insur-
ance issuer and with respect to a group
health plan that is a non-Federal govern-
mental plan.

“(b) DELEGATIONS.—Any department, agen-
cy, or instrumentality of a State to which
authority is delegated pursuant to an agree-
ment entered into under this section may, if
authorized under State law and to the extent
consistent with such agreement, exercise the
powers of the Secretary under this title
which relate to such authority.”.

SEC. 406. SENSE OF THE SENATE CONCERNING
THE IMPORTANCE OF CERTAIN UN-
PAID SERVICES.

It is the sense of the Senate that the court

should consider the loss of a nonwage earn-
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ing spouse or parent as an economic loss for
the purposes of this section. Furthermore,
the court should define the compensation for
the loss not as minimum services, but, rath-
er, in terms that fully compensate for the
true and whole replacement cost to the fam-
ily.
TITLE V—EFFECTIVE DATES;
COORDINATION IN IMPLEMENTATION

SEC. 501. EFFECTIVE DATES.

(a) GROUP HEALTH COVERAGE.—

(1) IN GENERAL.—Subject to paragraph (2)
and subsection (d), the amendments made by
sections 201(a), 401, and 403 (and title I inso-
far as it relates to such sections) shall apply
with respect to group health plans, and
health insurance coverage offered in connec-
tion with group health plans, for plan years
beginning on or after October 1, 2002 (in this
section referred to as the ‘‘general effective
date’’).

(2) TREATMENT OF COLLECTIVE BARGAINING
AGREEMENTS.—In the case of a group health
plan maintained pursuant to one or more
collective bargaining agreements between
employee representatives and one or more
employers ratified before the date of the en-
actment of this Act, the amendments made
by sections 201(a), 401, and 403 (and title I in-
sofar as it relates to such sections) shall not
apply to plan years beginning before the
later of—

(A) the date on which the last collective
bargaining agreements relating to the plan
terminates (excluding any extension thereof
agreed to after the date of the enactment of
this Act); or

(B) the general effective date;

but shall apply not later than 1 year after
the general effective date. For purposes of
subparagraph (A), any plan amendment made
pursuant to a collective bargaining agree-
ment relating to the plan which amends the
plan solely to conform to any requirement
added by this Act shall not be treated as a
termination of such collective bargaining
agreement.

(b) INDIVIDUAL HEALTH INSURANCE COV-
ERAGE.—Subject to subsection (d), the
amendments made by section 202 shall apply
with respect to individual health insurance
coverage offered, sold, issued, renewed, in ef-
fect, or operated in the individual market on
or after the general effective date.

(c) TREATMENT OF RELIGIOUS NONMEDICAL
PROVIDERS.—

(1) IN GENERAL.—Nothing in this Act (or
the amendments made thereby) shall be con-
strued to—

(A) restrict or limit the right of group
health plans, and of health insurance issuers
offering health insurance coverage, to in-
clude as providers religious nonmedical pro-
viders;

(B) require such plans or issuers to—

(i) utilize medically based eligibility stand-
ards or criteria in deciding provider status of
religious nonmedical providers;

(ii) use medical professionals or criteria to
decide patient access to religious nonmedical
providers;

(iii) utilize medical professionals or cri-
teria in making decisions in internal or ex-
ternal appeals regarding coverage for care by
religious nonmedical providers; or

(iv) compel a participant or beneficiary to
undergo a medical examination or test as a
condition of receiving health insurance cov-
erage for treatment by a religious nonmed-
ical provider; or

(C) require such plans or issuers to exclude
religious nonmedical providers because they
do not provide medical or other required
data, if such data is inconsistent with the re-
ligious nonmedical treatment or nursing
care provided by the provider.
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(2) RELIGIOUS NONMEDICAL PROVIDER.—For
purposes of this subsection, the term ‘‘reli-
gious nonmedical provider’” means a pro-
vider who provides no medical care but who
provides only religious nonmedical treat-
ment or religious nonmedical nursing care.

(d) TRANSITION FOR NOTICE REQUIREMENT.—
The disclosure of information required under
section 121 of this Act shall first be provided
pursuant to—

(1) subsection (a) with respect to a group
health plan that is maintained as of the gen-
eral effective date, not later than 30 days be-
fore the beginning of the first plan year to
which title I applies in connection with the
plan under such subsection; or

(2) subsection (b) with respect to a indi-
vidual health insurance coverage that is in
effect as of the general effective date, not
later than 30 days before the first date as of
which title I applies to the coverage under
such subsection.

SEC. 502. COORDINATION IN IMPLEMENTATION.

The Secretary of Labor and the Secretary
of Health and Human Services shall ensure,
through the execution of an interagency
memorandum of understanding among such
Secretaries, that—

(1) regulations, rulings, and interpreta-
tions issued by such Secretaries relating to
the same matter over which such Secretaries
have responsibility under the provisions of
this Act (and the amendments made thereby)
are administered so as to have the same ef-
fect at all times; and

(2) coordination of policies relating to en-
forcing the same requirements through such
Secretaries in order to have a coordinated
enforcement strategy that avoids duplica-
tion of enforcement efforts and assigns prior-
ities in enforcement.

SEC. 503. SEVERABILITY.

If any provision of this Act, an amendment
made by this Act, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this Act, the amendments
made by this Act, and the application of the
provisions of such to any person or cir-
cumstance shall not be affected thereby.

TITLE VI—-MISCELLANEOUS PROVISIONS

SEC. 601. NO IMPACT ON SOCIAL SECURITY
TRUST FUND.

(a) IN GENERAL.—Nothing in this Act (or an
amendment made by this Act) shall be con-
strued to alter or amend the Social Security
Act (or any regulation promulgated under
that Act).

(b) TRANSFERS.—

(1) ESTIMATE OF SECRETARY.—The Sec-
retary of the Treasury shall annually esti-
mate the impact that the enactment of this
Act has on the income and balances of the
trust funds established under section 201 of
the Social Security Act (42 U.S.C. 401).

(2) TRANSFER OF FUNDS.—If, under para-
graph (1), the Secretary of the Treasury esti-
mates that the enactment of this Act has a
negative impact on the income and balances
of the trust funds established under section
201 of the Social Security Act (42 U.S.C. 401),
the Secretary shall transfer, not less fre-
quently than quarterly, from the general
revenues of the Federal Government an
amount sufficient so as to ensure that the
income and balances of such trust funds are
not reduced as a result of the enactment of
such Act.

SEC. 602. CUSTOMS USER FEES.

Section 13031(j)(3) of the Consolidated Om-
nibus Budget Reconciliation Act of 1985 (19
U.S.C. 58c(j)3)) is amended by striking
¢2003 and inserting ‘2011, except that fees
may not be charged under paragraphs (9) and
(10) of such subsection after March 31, 2006°".
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SEC. 603. FISCAL YEAR 2002 MEDICARE PAY-
MENTS.

Notwithstanding any other provision of
law, any letter of credit under part B of title
XVIII of the Social Security Act (42 U.S.C.
1395j et seq.) that would otherwise be sent to
the Treasury or the Federal Reserve Board
on September 30, 2002, by a carrier with a
contract under section 1842 of that Act (42
U.S.C. 1395u) shall be sent on October 1, 2002.
SEC. 604. SENSE OF SENATE WITH RESPECT TO

PARTICIPATION IN CLINICAL TRIALS
AND ACCESS TO SPECIALTY CARE.

(a) FINDINGS.—The Senate finds the fol-
lowing:

(1) Breast cancer is the most common form
of cancer among women, excluding skin can-
cers.

(2) During 2001, 182,800 new cases of female
invasive breast cancer will be diagnosed, and
40,800 women will die from the disease.

(3) In addition, 1,400 male breast cancer
cases are projected to be diagnosed, and 400
men will die from the disease.

(4) Breast cancer is the second leading
cause of cancer death among all women and
the leading cause of cancer death among
women between ages 40 and 55.

(5) This year 8,600 children are expected to
be diagnosed with cancer.

(6) 1,500 children are expected to die from
cancer this year.

(7) There are approximately 333,000 people
diagnosed with multiple sclerosis in the
United States and 200 more cases are diag-
nosed each week.

(8) Parkinson’s disease is a progressive dis-
order of the central nervous system affecting
1,000,000 in the United States.

(9) An estimated 198,100 men will be diag-
nosed with prostate cancer this year.

(10) 31,500 men will die from prostate can-
cer this year. It is the second leading cause
of cancer in men.

(11) While information obtained from clin-
ical trials is essential to finding cures for
diseases, it is still research which carries the
risk of fatal results. Future efforts should be
taken to protect the health and safety of
adults and children who enroll in clinical
trials.

(12) While employers and health plans
should be responsible for covering the rou-
tine costs associated with federally approved
or funded clinical trials, such employers and
health plans should not be held legally re-
sponsible for the design, implementation, or
outcome of such clinical trials, consistent
with any applicable State or Federal liabil-
ity statutes.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) men and women battling life-threat-
ening, deadly diseases, including advanced
breast or ovarian cancer, should have the op-
portunity to participate in a federally ap-
proved or funded clinical trial recommended
by their physician;

(2) an individual should have the oppor-
tunity to participate in a federally approved
or funded clinical trial recommended by
their physician if—

(A) that individual—

(i) has a life-threatening or serious illness
for which no standard treatment is effective;

(ii) is eligible to participate in a federally
approved or funded clinical trial according
to the trial protocol with respect to treat-
ment of the illness;

(B) that individual’s participation in the
trial offers meaningful potential for signifi-
cant clinical benefit for the individual; and

(C) either—

(i) the referring physician is a partici-
pating health care professional and has con-
cluded that the individual’s participation in
the trial would be appropriate, based upon
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the individual meeting the conditions de-
scribed in subparagraph (A); or

(ii) the participant, beneficiary, or enrollee
provides medical and scientific information
establishing that the individual’s participa-
tion in the trial would be appropriate, based
upon the individual meeting the conditions
described in subparagraph (A);

(3) a child with a life-threatening illness,
including cancer, should be allowed to par-
ticipate in a federally approved or funded
clinical trial if that participation meets the
requirements of paragraph (2);

(4) a child with a rare cancer should be al-
lowed to go to a cancer center capable of pro-
viding high quality care for that disease; and

(5) a health maintenance organization’s de-
cision that an in-network physician without
the necessary expertise can provide care for
a seriously ill patient, including a woman
battling cancer, should be appealable to an
independent, impartial body, and that this
same right should be available to all Ameri-
cans in need of access to high quality spe-
cialty care.

SEC. 605. SENSE OF THE SENATE REGARDING
FAIR REVIEW PROCESS.

(a) FINDINGS.—The Senate finds the fol-
lowing:

(1) A fair, timely, impartial independent
external appeals process is essential to any
meaningful program of patient protection.

(2) The independence and objectivity of the
review organization and review process must
be ensured.

(3) It is incompatible with a fair and inde-
pendent appeals process to allow a health
maintenance organization to select the re-
view organization that is entrusted with pro-
viding a neutral and unbiased medical re-
view.

(4) The American Arbitration Association
and arbitration standards adopted under
chapter 44 of title 28, United States Code (28
U.S.C. 651 et seq.) both prohibit, as inher-
ently unfair, the right of one party to a dis-
pute to choose the judge in that dispute.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) every patient who is denied care by a
health maintenance organization or other
health insurance company should be entitled
to a fair, speedy, impartial appeal to a re-
view organization that has not been selected
by the health plan;

(2) the States should be empowered to
maintain and develop the appropriate proc-
ess for selection of the independent external
review entity;

(3) a child battling a rare cancer whose
health maintenance organization has denied
a covered treatment recommended by its
physician should be entitled to a fair and im-
partial external appeal to a review organiza-
tion that has not been chosen by the organi-
zation or plan that has denied the care; and

(4) patient protection legislation should
not pre-empt existing State laws in States
where there already are strong laws in place
regarding the selection of independent re-
view organizations.

SEC. 606. ANNUAL REVIEW.

(a) IN GENERAL.—Not later than 24 months
after the general effective date referred to in
section 501(a)(1), and annually thereafter for
each of the succeeding 4 calendar years (or
until a repeal is effective under subsection
(b)), the Secretary of Health and Human
Services shall request that the Institute of
Medicine of the National Academy of
Sciences prepare and submit to the appro-
priate committees of Congress a report con-
cerning the impact of this Act, and the
amendments made by this Act, on the num-
ber of individuals in the United States with
health insurance coverage.
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(b) LIMITATION WITH RESPECT TO CERTAIN
PLANS.—If the Secretary, in any report sub-
mitted under subsection (a), determines that
more than 1,000,000 individuals in the United
States have lost their health insurance cov-
erage as a result of the enactment of this
Act, as compared to the number of individ-
uals with health insurance coverage in the
12-month period preceding the date of enact-
ment of this Act, section 402 of this Act shall
be repealed effective on the date that is 12
month after the date on which the report is
submitted, and the submission of any further
reports under subsection (a) shall not be re-
quired.

(¢) FuNDING.—From funds appropriated to
the Department of Health and Human Serv-
ices for fiscal years 2003 and 2004, the Sec-
retary of Health and Human Services shall
provide for such funding as the Secretary de-
termines necessary for the conduct of the
study of the National Academy of Sciences
under this section.

SEC. 607. DEFINITION OF BORN-ALIVE INFANT.

(a) IN GENERAL.—Chapter 1 of title 1,
United States Code, is amended by adding at
the end the following:

“§ 8. ‘Person’, ‘human being’, ‘child’, and ‘indi-
vidual’ as including born-alive infant

‘“‘(a) In determining the meaning of any
Act of Congress, or of any ruling, regulation,
or interpretation of the various administra-
tive bureaus and agencies of the United
States, the words ‘person’, ‘human being’,
‘child’, and ‘individual’, shall include every
infant member of the species homo sapiens
who is born alive at any stage of develop-
ment.

“(b) As used in this section, the term ‘born
alive’, with respect to a member of the spe-
cies homo sapiens, means the complete ex-
pulsion or extraction from his or her mother
of that member, at any stage of develop-
ment, who after such expulsion or extraction
breathes or has a beating heart, pulsation of
the umbilical cord, or definite movement of
voluntary muscles, regardless of whether the
umbilical cord has been cut, and regardless
of whether the expulsion or extraction oc-
curs as a result of natural or induced labor,
caesarean section, or induced abortion.

‘‘(c) Nothing in this section shall be con-
strued to affirm, deny, expand, or contract
any legal status or legal right applicable to
any member of the species homo sapiens at
any point prior to being born alive as defined
in this section.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 1 of title
1, United States Code, is amended by adding
at the end the following new item:
¢“8. ‘Person’, ‘human being’, ‘child’, and ‘indi-

vidual’ as including born-alive

infant.”.
——
BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION

ACT OF 2001—MOTION TO PRO-
CEED

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of Cal-
endar No. 17, H.R. 333, the House bank-
ruptcy reform bill.

The PRESIDING OFFICER. Is there
objection?
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Mr. WELLSTONE. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. REID. Mr. President, therefore, I
move to proceed to the consideration of
H.R. 333, and I will send a cloture mo-
tion to the desk. I also ask unanimous
consent that on Thursday, July 12, be-
ginning at 9 a.m., there be a period for
debate of 3 hours prior to the cloture
vote to be divided as follows: 2 hours
under Senator WELLSTONE’s control,
and 1 hour equally divided between the
chairman and ranking member of the
Judiciary Committee, or their des-
ignees; that if cloture is invoked, the
Senate proceed to the bill by consent
and Senator LEAHY, or his designee, be
recognized to offer the text of S. 420,
the Senate-passed bankruptcy bill, as a
substitute amendment; that if a clo-
ture motion is filed on that amend-
ment, the cloture motion on the sub-
stitute amendment mature on Tues-
day, July 17; that prior to that vote,
there be a period for debate beginning
at 9 a.m., divided as follows: 2 hours
under the control of the senior Senator
from Minnesota, Mr. WELLSTONE, and 1
hour equally divided between the chair-
man and ranking member of the Judi-
ciary Committee, or their designees;
that once the substitute amendment
has been offered and cloture filed, the
bill be laid aside until Tuesday, July
17; and that both mandatory quorum
calls be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CLOTURE MOTION

Mr. REID. I send a cloture motion to
the desk.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The assistant legislative clerk read
as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate on the motion
to proceed to Calendar No. 17, H.R. 333, the
bankruptcy reform bill:

Harry Reid, John Breaux, James M. Jef-
fords, Ben Nelson, Daniel K. Inouye,
Max Baucus, Blanche L. Lincoln, Evan
Bayh, Zell Miller, Joseph I. Lieberman,
Byron L. Dorgan, Daniel K. Akaka,
Kent Conrad, Chuck Grassley, Robert
Torricelli, Joe Biden.

————

UNANIMOUS CONSENT
AGREEMENT—S. 1077

Mr. REID. Mr. President, I ask unan-
imous consent that when the Senate
resumes consideration of the supple-
mental appropriations bill tomorrow,
Tuesday, at 10 a.m., there be 2 hours of
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concurrent debate equally divided be-
tween Senator VOINOVICH and Senator
CONRAD, or their designees, in relation
to the lockbox amendments, No. 866
and No. 865. Further, that following the

use or Yyielding back of time, the
amendments be laid aside.
The PRESIDING OFFICER (Mr.

WELLSTONE). Without objection, it is so
ordered.

Mr. REID. Mr. President, I also an-
nounce to the Senate that there will be
every attempt made to have a vote at
2:15 p.m. on this or in relation to these
two amendments. We are working on
that now. We were very close to having
agreement on that but were unable to
do it.

———

ORDERS FOR TUESDAY, JULY 10,
2001

Mr. REID. Mr. President, I ask con-
sent when the Senate completes its
business today, it adjourn until the
hour of 10 a.m. Tuesday, July 10. I fur-
ther ask consent that on Tuesday, im-
mediately following the prayer and
pledge, the Journal of proceedings be
approved to date, the morning hour be
deemed expired, the time for the two
leaders be reserved for their use later
in the day, and the Senate resume con-
sideration of the supplemental appro-
priations bill; further, that the Senate
recess from 12:30 to 2:15 for our weekly
party conferences.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. REID. Mr. President, on Tuesday,
the Senate will convene at 10 a.m. and
resume consideration of the supple-
mental appropriations bill. The Senate
is going to recess from 12:30 to 2:15 for
the weekly party conferences. Rollcall
votes are expected as the Senate works
to complete action on the supple-
mental appropriations bill tomorrow.
It could be a late evening. We have a
number of amendments we are trying
to resolve. Senator BYRD and Senator
STEVENS want to finish that, as does
the majority leader, Senator DASCHLE.

————

ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. REID. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 7:20 p.m., adjourned until Tuesday,
July 10, 2001, at 10 a.m.



July 9, 2001

CONGRESSIONAL RECORD — Extensions of Remarks

E1287

EXTENSIONS OF REMARKS

SENATE COMMITTEE MEETINGS

Title IV of Senate Resolution 4,
agreed to by the Senate on February 4,
1977, calls for establishment of a sys-
tem for a computerized schedule of all
meetings and hearings of Senate com-
mittees, subcommittees, joint commit-
tees, and committees of conference.
This title requires all such committees
to notify the Office of the Senate Daily
Digest—designated by the Rules Com-
mittee—of the time, place, and purpose
of the meetings, when scheduled, and
any cancellations or changes in the
meetings as they occur.

As an additional procedure along
with the computerization of this infor-
mation, the Office of the Senate Daily
Digest will prepare this information for
printing in the Extensions of Remarks
section of the CONGRESSIONAL RECORD
on Monday and Wednesday of each
week.

Meetings scheduled for Tuesday, July
10, 2001 may be found in the Daily Di-
gest of today’s RECORD.

MEETINGS SCHEDULED

JULY 11

9 a.m.
Governmental Affairs
Business meeting to consider the nomi-
nation of Othoneil Armendariz, of
Texas, to be a Member of the Federal
Labor Relations Authority; and the
nomination of Kay Coles James, of Vir-
ginia, to be Director of the Office of
Personnel Management.
SD-342
9:30 a.m.
Governmental Affairs
To hold hearings on S. 803, to enhance
the management and promotion of
electronic Government services and
processes by establishing a Federal
Chief Information Officer within the
Office of Management and Budget, and
by establishing a broad framework of
measures that require using Internet-
based information technology to en-
hance citizen access to Government in-
formation and services.
SD-342
Appropriations
Labor, Health and Human Services, and
Education Subcommittee
To hold hearings to examine genomic re-
search issues.
SH-216
Commerce, Science, and Transportation
To hold hearings to examine existing
laws protecting Internet privacy both
in the United States and abroad, and
the impact privacy legislation may
have on the market.
SR-253
Armed Services
Readiness and Management Support Sub-
committee
To hold hearings on proposed legislation
authorizing funds for fiscal year 2002
for the Department of Defense and the
Future Years Defense Program, focus-
ing on the readiness of United States

military forces and the fiscal year 2002
budget amendment.
SR-232A
10 a.m.
Finance
To continue hearings to examine the role
of tax incentives in energy policy.
SD-215
Health, Education, Labor, and Pensions
To hold hearings to examine the achieve-
ment of parity for mental health serv-
ices.
SD-430
2 p.m.
Appropriations
District of Columbia Subcommittee
To continue hearings on proposed legisla-
tion making appropriations for the
government of the District of Columbia
and other activities chargeable in
whole or in part against the revenues
of said District for the fiscal year end-
ing September 30, 2002.
SD-192
Armed Services
Strategic Subcommittee
To hold hearings on proposed legislation
authorizing funds for fiscal year 2002
for the Department of Defense and the
Future Years Defense Program, focus-
ing on the budget request for national
security space programs, policies, oper-
ations, and strategic systems and pro-

grams.
SR-222
2:30 p.m.
Intelligence
To hold closed hearings on intelligence
matters.
SH-219

3 p.m.
Foreign Relations
To hold hearings on the nomination of
Aubrey Hooks, of Virginia, to be Am-
bassador to the Democratic Republic of
the Congo; and the nomination of Don-
ald J. McConnell, of Ohio, to be Ambas-
sador to the State of Eritrea; the nomi-
nation of Peter R. Chaveas, of Pennsyl-
vania, to be Ambassador to the Repub-
lic of Sierra Leone; the nomination of
Nancy J. Powell, of Iowa, to be Ambas-
sador to the Republic of Ghana; and the
nomination of George McDade Staples,
of Kentucky, to be Ambassador to the
Republic of Cameroon, and to serve
concurrently and without additional
compensation as Ambassador to the
Republic of Equatorial Guinea.
SD-419
5:45 p.m.
Armed Services
Closed business meeting with British Sec-
retary of State for Foreign and Com-
monwealth Affairs.
SR-236

JULY 12

8:30 a.m.
Agriculture, Nutrition, and Forestry
To hold hearings on the nomination of
James R. Moseley, of Indiana, to be
Deputy Secretary of Agriculture; and
the nomination of Joseph J. Jen, of
California, to be Under Secretary of
Agriculture for Research, Education,
and Economics, to be followed by hear-
ings to examine the context, frame-
work, and content of the comprehen-

sive federal Farm Bill reauthorization
and new agriculture policy that can
provide a more sustainable and predict-
able long-term economic safety net.

SR-332
9 a.m.
Appropriations
Energy and Water Development Sub-
committee

Business meeting to markup H.R. 2311,
making appropriations for energy and
water development for the fiscal year
ending September 30, 2002.

S-128, Capitol
9:15 a.m.
Energy and Natural Resources

Business meeting to consider the nomi-
nation of Patricia Lynn Scarlett, of
California, to be Assistant Secretary
for Policy, Management and Budget,
the nomination of William Gerry
Myers III, of Idaho, to be Solicitor, the
nomination of Bennett William Raley,
of Colorado, to be Assistant Secretary
for Water and Science, the nomination
of Frances P. Mainella, of Florida, to
be Director of the National Park Serv-
ice, the nomination of John W. Keys,
III, of Utah, to be Commissioner of
Reclamation, all of the Department of
the Interior; the nomination of Vicky
A. Bailey, of Indiana, to be Assistant
Secretary of Energy for International
Affairs and Domestic Policy; a pro-
posed revision of the statement for
completion by presidential nominees;
and the appointment of subcommittee
membership.

SD-366
9:30 a.m.
Armed Services

To hold hearings on proposed legislation
authorizing funds for fiscal year 2002
for the Department of Defense and the
Future Years Defense Program, focus-
ing on ballistic missile defense policies
and programs.

SH-216
Energy and Natural Resources

To hold hearings on provisions to protect
energy supply and security (Title I of
S. 388, The National Energy Security
Act of 2001); oil and gas production
(Title III and Title V of S. 388; Title X
of S. 597, the Comprehensive and Bal-
anced Energy Policy Act of 2001); drill-
ing moratoriums on the Outer Conti-
nental Shelf (S. 901, the Coastal States
Protection Act; S. 1086, the COAST
Anti-Drilling Act; S. 771, to perma-
nently prohibit the conduct of offshore
drilling on the Outer Continental Shelf
of the State of Florida); energy regu-
latory reviews and studies (Title III of
S. 597); S. 900, the Consumer Energy
Commission Act of 2001; and provisions
to promote nuclear power (sections 126
and 128-130 of Title I, and Titles II and
III of S. 472, the Nuclear Energy Elec-
tricity Supply Assurance Act of 2001; S.
919, to require the Secretary of Energy
to study the feasibility of developing
commercial nuclear energy production
facilities at existing Department of En-
ergy sites; and S. 1147, to amend Title
X and Title XI of the Energy Policy
Act of 1992.

SD-366

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the House on the floor.
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10 a.m.
Appropriations
Transportation Subcommittee

Business meeting to markup H.R. 2299,
making appropriations for the Depart-
ment of Transportation and related
agencies for the fiscal year ending Sep-
tember 30, 2002.

SD-116
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the National Energy Security Act of
2001; S. 95, the Federal Energy Bank
Act; and S.J. Res. 15, providing for con-
gressional disapproval of the rule sub-
mitted by the Department of Energy
relating to the postponement of the ef-
fective date of energy conservation
standards for central air conditioners.
SD-366
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Energy Advanced Scientific Computing
Act; S. 242, the Department of Energy
University Nuclear Science and Engi-
neering Act; S. 259, the National Lab-
oratories Partnership Improvement
Act of 2001; and S. 636, a bills to direct
the Secretary of Energy to establish a
decommissioning pilot program to de-
commission and decontaminate the So-

Banking, Housing, and Urban Affairs
To hold hearings on the nomination of
Mark B. McClellan, of California, to be
a Member of the Council of Economic
Advisers; and the nomination of Sheila
C. Bair, of Kansas, to be Assistant Sec-
retary of the Treasury for Financial In-
stitutions; and to hold a business meet-
ing to consider the nomination of
Roger Walton Ferguson, Jr., of Massa-
chusetts, to be a Member of the Board
of Governors of the Federal Reserve
System; the nomination of Donald E.
Powell, of Texas, to be a Member of the
Board of Directors of the Federal De-
posit Insurance Corporation; the nomi-
nation of Angela Antonelli, of Virginia,

Armed Services
Readiness and Management Support Sub-
committee
To hold hearings on proposed legislation
authorizing funds for fiscal year 2002 2 p.m.
for the Department of Defense and the Governmental Affairs
Future Years Defense Program, focus- Investigations Subcommittee
ing on installation programs, military To hold hearings to examine past and
construction programs, and family current U.S. efforts to convince off-
housing programs. shore tax havens to cooperate with
U.S. efforts to stop tax evasion, the
role of the Organization of Economic
Cooperation and Development tax
haven project in light of U.S. objec-
tives, and the current status of U.S.
support for the project, in particular

dium-cooled fast breeder experimental
test-site reactor located in northwest
Arkansas.

SD-366

SR-232A

JULY 17

9:30 a.m.
Energy and Natural Resources
To hold hearings on proposals related to

to be Chief Financial Officer, and the

nomination of Ronald Rosenfeld, of

Maryland, to be President, Government

National Mortgage Association, both of

the Department of Housing and Urban

Development; and the nomination of

Jennifer L. Dorn, of Nebraska, to be
Federal Transit Administrator, Depart-
ment of Transportation.

SD-538

Budget

To hold hearings to examine the current
economic and budget situation.

reducing the demand for petroleum
products in the light duty vehicle sec-
tor, including Titles III and XII of S.
597, the Comprehensive and Balanced
Energy Policy Act of 2001; Title VII of
S. 388, The National Energy Security
Act of 2001; S. 883, the Energy Inde-
pendence Act of 2001; S. 1053, Hydrogen
Future Act of 2001; and S. 1006, Renew-
able Fuels for Energy Security Act of
2001.

SD-366

for the core element requiring informa-
tion exchange.
SD-628

JULY 19

9:30 a.m.
Energy and Natural Resources
To hold hearings on proposals related to
removing barriers to distributed gen-
eration, renewable energy and other
advanced technologies in electricity
generation and transmission, including
Sections 301 and Title VI of S. 597, the

SD-608 JULY 18 Comprehensive and Balanced Energy
2 p.m. o 9:30 a.m. ) Policy Act of 2001; Sections 110, 111, 112,
Appropriations Governmental Affairs 710, and 711 of S. 388, the National En-

Business meeting to markup H.R. 2311, To hold hearings on S. 1008, to amend the

ergy Security Act of 2001; S. 933, the

making appropriations for energy and
water development for the fiscal year
ending September 30, 2002; H.R. 2299,
making appropriations for the Depart-
ment of Transportation and related
agencies for the fiscal year ending Sep-
tember 30, 2002; and proposed legisla-
tion making appropriations for the
Legislative Branch for the fiscal year
ending September 30, 2002.

S-128, Capitol

Armed Services
Emerging Threats and Capabilities Sub-

committee
To hold hearings on proposed legislation
authorizing funds for fiscal year 2002
for the Department of Defense and the
Future Years Defense Program, focus-
ing on Cooperative Threat Reduction,
chemical weapons demilitarization, De-
fense Threat Reduction Agency, non-
proliferation research and engineering,
and related programs.
SR-222

4 p.m.
Foreign Relations

Business meeting to consider pending
calendar business.
S-116, Capitol

JULY 13

9:30 a.m.
Energy and Natural Resources

To hold hearings on proposals related to
energy efficiency, including S. 352, the

Energy Emergency Response Act of

2001; Title XIII of S. 597, the Com-
prehensive and Balanced Energy Policy
Act of 2001; Sections 602-606 of S. 388,

Energy Policy Act of 1992 to develop
the United States Climate Change Re-
sponse Strategy with the goal of sta-
bilization of greenhouse gas concentra-
tions in the atmosphere at a level that
would prevent dangerous anthropo-
genic interference with the climate
system, while minimizing adverse
short-term and long-term economic
and social impacts, aligning the Strat-
egy with United States energy policy,
and promoting a sound national envi-
ronmental policy, to establish a re-
search and development program that
focuses on bold technological break-
throughs that make significant
progress toward the goal of stabiliza-
tion of greenhouse gas concentrations,
and to establish the National Office of
Climate Change Response within the
Executive Office of the President.
SD-342

Energy and Natural Resources
To hold hearings on proposals related to

energy and scientific research, develop-
ment, technology deployment, edu-
cation, and training, including Sec-
tions 107, 114, 115, 607, Title II, and Sub-
title B of Title IV of S. 3838, the Na-
tional Energy Security Act of 2001; Ti-
tles VIII, XI, and Division E of S. 597,
the Comprehensive and Balanced En-
ergy Policy Act of 2001; Sections 111,
121, 122, 123, 125, 127, 204, 205, Title IV
and Title V of S. 472, the Nuclear En-
ergy Electricity Supply Assurance Act
of 2001; S. 90, the Department of Energy
Nanoscale Science and Engineering Re-
search Act; S. 193, the Department of

Combined Heat and Power Advance-
ment Act of 2001; hydroelectric reli-
censing procedures of the Federal En-
ergy Regulatory Commission, includ-
ing Title VII of S. 388, Title VII of S.
597; and S. 71, the Hydroelectric Licens-
ing Process Improvement Act of 2001.
SD-366
2:30 p.m.
Energy and Natural Resources
Water and Power Subcommittee
To hold hearings on S. 976, to provide au-
thorization and funding for the en-
hancement of ecosystems, water sup-
ply, and water quality of the State of
California.
SD-366

JULY 24

9:30 a.m.
Energy and Natural Resources

To hold hearings on proposals related to
global climate change and measures to
mitigate greenhouse gas emissions, in-
cluding S. 597, the Comprehensive and
Balanced Energy Policy Act of 2001; S.
388, the National Energy Security Act
of 2001; and S. 820, the Forest Resources
for the Environment and the Economy

Act.
SD-366

JULY 25
9:30 a.m.
Energy and Natural Resources
Business meeting to consider pending
calendar business.
SD-366
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HIGHLIGHTS

See Résumé of Congressional Activity.

Senate

Chamber Action
Routine Proceedings, pages $§7293-S7361

Measures Introduced: One resolution was sub-
mitted, as follows: S. Con. Res. 59. Page S7330

Supplemental Appropriations Act: Senate began
consideration of S. 1077, making supplemental ap-
propriations for the fiscal year ending September 30,
2001, taking action on the following amendments
proposed thereto: Pages S7304-10, S7312-13, S7316-24

Adopted:

Byrd/Stevens Amendment No. 861, to make cer-
tain improvements to the bill. Pages S7309-10

Pending:

Reid (for Schumer) Amendment No. 862, to re-
scind $33,900,000 for the printing and postage costs
of the notices to be sent by the Internal Revenue
Service before and after the tax rebate, such amount
to remain available for debt reduction. Page S7312

Reid (for Feingold) Amendment No. 863, to in-
crease the amount provided to combat HIV/AIDS,
malaria, and tuberculosis, and to offset that increase
by rescinding amounts appropriated to the Navy for
the V-22 Osprey aircraft program. Page S7312

Craig (for Roberts) Amendment No. 864, to pro-
hibit the use of funds for reorganizing certain B-1
bomber forces. Pages S7312-13

Voinovich Amendment No. 865, to protect the
social security surpluses by preventing on-budget
deficits. Pages S7316-19

Byrd (for Conrad) Amendment No. 866 (to
Amendment No. 865), to establish an off-budget
lockbox to strengthen Social Security and Medicare.

Pages S7318-19

Conrad Amendment No. 867, to provide funds for
emergency housing on the Turtle Mountain Indian
Reservation. Pages S7319-20

Stevens (for McCain) Amendment No. 868, to in-
crease amounts appropriated to the Department of
Defense. Page S7320
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Stevens (for McCain) Amendment No. 869, to
provide additional funds for military personnel,
working-capital funds, mission-critical maintenance,
force protection, and other purposes by increasing
amounts appropriated to the Department of Defense,
and to offset the increases by reducing and rescind-
ing certain appropriations. Page S7320

Stevens (for Hutchinson) Amendment No. 870, to
provide additional amounts to repair damage caused
by ice storms in the States of Arkansas and Okla-
homa. Pages S7320-21

Stevens (for Craig) Amendment No. 871, regard-
ing the proportionality of the level of non-military
exports purchased by Israel to the amount of United
States cash transfer assistance for Israel. Page S7321

Bond Amendment No. 872, to increase amounts
appropriated for the Department of Defense.

Page S7323

Reid (for Hollings) Amendment No. 873, ensut-
ing funding for defense and education and the sup-
plemental appropriation by repealing tax cuts for
2001. Pages S7323-24

Reid (for Wellstone) Amendment No. 874, to in-
crease funding for the Low-Income Home Energy
Assistance Program, with an offset. Page S7324

Reid (for Johnson) Amendment No. 875, to
amend the Higher Education Act of 1965 to make
certain interest rate changes permanent.  Page S7324

A unanimous-consent-time agreement was reached
providing for further consideration of the bill on
Tuesday, July 10, 2001, with two hours of concur-
rent debate, equally divided between Senator
Voinovich and Senator Conrad or their designees, in
relation to the lock-box Amendment Nos. 866 and
865 (both listed above). Page S7361

Bankruptcy Reform: Senate began consideration of
the motion to proceed to consideration of H.R. 333,
to amend title 11, United States Code. Page S7361

A motion was entered to close further debate on
the motion to proceed to consideration of the bill
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and, by unanimous consent, the cloture vote will
occur on Thursday, July 12, 2001. Page S7361

A unanimous-consent-time agreement was reached
providing that on Thursday, July 12, at 9 a.m, there
be a period for debate of 3 hours prior to the cloture
vote; and that, if cloture is invoked the Senate pro-
ceed to the bill by consent and Senator Leahy, or his
designee, be recognized to offer the text of S. 420,
Senate companion measure, as a substitute amend-
ment; that if a cloture motion is filed on that
amendment, the cloture motion on the substitute
amendment mature on Tuesday, July 17; that prior
to that vote there be a period for debate beginning
at 9 a.m.; and that once the substitute amendment
has been offered and cloture filed the bill be laid
aside until Tuesday, July 17. Page S7361
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Additional Cosponsors: Pages S7330-31

Amendments Submitted: Pages S$7332-37
Additional Statements: Pages S7329-30

Text of S. 1052, as Previously Passed:
Pages S7338-61

Notices of Hearings: Pages S7337-38

Adjournment: Senate met at 12 noon, and ad-
journed at 7:20 p.m., until 10 a.m., on Tuesday,
July 10, 2001. (For Senate’s program, see the re-
marks of the Acting Majority Leader in today’s
Record on page S7361.)

Committee Meetings

No committee meetings were held.

House of Representatives

Chamber Action

The House was not in session. Pursuant to the
provisions of H. Con. Res. 176, the House will con-
vene at 2 p.m. on Tuesday, July 10.

Committee Meetings

No Committee meetings were held.

NEW PUBLIC LAWS
(For last listing of Public Laws, see DAILY DIGEST of June 26,
2001, p. D638)
S. 1029, to clarify the authority of the Depart-
ment of Housing and Urban Development with re-
spect to the use of fees during fiscal year 2001 for

the manufactured housing program. Signed on July
5, 2001. (Public Law 107-18)

R —

CONGRESSIONAL PROGRAM AHEAD
Week of July 10 through July 14, 2001
Senate Chamber

On Tuesday, Senate will continue consideration of S.
1077, Supplemental Appropriations.

On Thursday, Senate will resume consideration of
the motion to proceed to consideration of H.R. 333,
Bankruptcy Reform, with a vote on the motion to
close further debate to occur thereon.

During the remainder of the week, Senate may
consider any other cleared executive and legislative
business.

Senate Committees

(Committee meetings are open unless otherwise indicated)

Committee on Agriculture, Nutrition, and Forestry: July 12,
to hold hearings on the nomination of James R. Moseley,
of Indiana, to be Deputy Secretary of Agriculture; and the
nomination of Joseph J. Jen, of California, to be Under
Secretary of Agriculture for Research, Education, and Eco-
nomics, to be followed by hearings to examine the con-
text, framework, and content of the comprehensive federal
Farm Bill reauthorization and new agriculture policy that
can provide a more sustainable and predictable long-term
economic safety net, 8:30 a.m., SR—332.

Committee on Appropriations: July 10, Subcommittee on
Foreign Operations, to hold hearings to examine the An-
dean counterdrug initiative, 2 p.m., SD—138.

July 10, Subcommittee on District of Columbia, to
hold hearings on proposed legislation making appropria-
tions for the government of the District of Columbia and
other activities chargeable in whole or in part against the
revenues of said District for the fiscal year ending Sep-
tember 30, 2002, 2 p.m., SD-192.

July 11, Subcommittee on Labor, Health and Human
Services, and Education, to hold hearings to examine
genomic research issues, 9:30 a.m., SH-216.

July 11, Subcommittee on District of Columbia, to
continue hearings on proposed legislation making appro-
priations for the government of the District of Columbia
and other activities chargeable in whole or in part against
the revenues of said District for the fiscal year ending
September 30, 2002, 2 p.m., SD-192.

July 12, Subcommittee on Energy and Water Develop-
ment, business meeting to mark up H.R. 2311, making
appropriations for energy and water development for the
fiscal year ending September 30, 2002, 9 a.m., S-128,
Capitol.
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July 12, Subcommittee on Transportation, business
meeting to mark up H.R. 2299, making appropriations
for the Department of Transportation and related agencies
for the fiscal year ending September 30, 2002, 10 a.m.,
SD-116.

July 12, Full Committee, business meeting to mark up
H.R. 2311, making appropriations for energy and water
development for the fiscal year ending September 30,
2002; H.R. 2299, making appropriations for the Depart-
ment of Transportation and related agencies for the fiscal
year ending September 30, 2002; and proposed legislation
making appropriations for the Legislative Branch for the
fiscal year ending September 30, 2002, 2 p.m., S—128,
Capitol.

Committee on Armed Services: July 10, to hold hearings
on proposed legislation authorizing funds for fiscal year
2002 for the Department of Defense and the Future Years
Defense Program, focusing on the fiscal year 2002 budget
amendment, 9:30 a.m., SH-216.

July 10, Subcommittee on Airland, to hold hearings on
proposed legislation authorizing funds for fiscal year 2002
for the Department of Defense and the Future Years De-
fense Program, focusing on the F-22 aircraft program,
2:30 p.m., SR-222.

July 11, Subcommittee on Readiness and Management
Support, to hold hearings on proposed legislation author-
izing funds for fiscal year 2002 for the Department of
Defense and the Future Years Defense Program, focusing
on the readiness of United States military forces and the
fiscal year 2002 budget amendment, 9:30 a.m.,
SR-232A.

July 11, Subcommittee on Strategic, to hold hearings
on proposed legislation authorizing funds for fiscal year
2002 for the Department of Defense and the Future Years
Defense Program, focusing on the budget request for na-
tional security space programs, policies, operations, and
strategic systems and programs, 2 p.m., SR—222.

July 11, Full Committee, closed business meeting with
British Secretary of State for Foreign and Commonwealth
Affairs, 5:45 p.m., SR-236.

July 12, Full Committee, to hold hearings on proposed
legislation authorizing funds for fiscal year 2002 for the
Department of Defense and the Future Years Defense
Program, focusing on ballistic missile defense policies and
programs, 9:30 a.m., SH-216.

July 12, Subcommittee on Emerging Threats and Ca-
pabilities, to hold hearings on proposed legislation au-
thorizing funds for fiscal year 2002 for the Department
of Defense and the Future Years Defense Program, focus-
ing on Cooperative Threat Reduction, chemical weapons
demilitarization, Defense Threat Reduction Agency, non-
proliferation research and engineering, and related pro-
grams, 2 p.m., SR-222.

July 13, Subcommittee on Readiness and Management
Support, to hold hearings on proposed legislation author-
izing funds for fiscal year 2002 for the Department of
Defense and the Future Years Defense Program, focusing
on installation programs, military construction programs,
and family housing programs, 9:30 a.m., SR-232A.

Committee on Banking, Housing, and Urban Affairs: July
12, to hold hearings on the nomination of Mark B.
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McClellan, of California, to be a Member of the Council
of Economic Advisers; and the nomination of Sheila C.
Bair, of Kansas, to be Assistant Secretary of the Treasury
for Financial Institutions; and to hold a business meeting
to consider the nomination of Roger Walton Ferguson,
Jr., of Massachusetts, to be a Member of the Board of
Governors of the Federal Reserve System; the nomination
of Donald E. Powell, of Texas, to be a Member of the
Board of Directors of the Federal Deposit Insurance Cor-
poration; the nomination of Angela Antonelli, of Vir-
ginia, to be Chief Financial Officer, and the nomination
of Ronald Rosenfeld, of Maryland, to be President, Gov-
ernment National Mortgage Association, both of the De-
partment of Housing and Urban Development; and the
nomination of Jennifer L. Dorn, of Nebraska, to be Fed-
eral Transit Administrator, Department of Transpor-
tation, 10 a.m., SD-538.

Committee on the Budget: July 12, to hold hearings to ex-
amine the current economic and budget situation, 10
a.m., SD-608.

Committee on Commerce, Science, and Transportation: July
10, to hold hearings to examine technological and policy
options that may serve as starting points for mitigating
anthropogenic contributions to global climate change, fo-
cusing on energy efficiency achievements, renewable en-
ergy technologies, and policy options to reduce carbon
emissions, 9:30 a.m., SR-253.

July 11, Full Committee, to hold hearings to examine
existing laws protecting Internet privacy both in the
United States and abroad, and the impact privacy legisla-
tion may have on the market, 9:30 a.m., SR-253.

Committee on Energy and Natural Resources: July 12, busi-
ness meeting to consider the nomination of Patricia Lynn
Scarlett, of California, to be Assistant Secretary for Policy,
Management and Budget, the nomination of William
Gerry Myers III, of Idaho, to be Solicitor, the nomination
of Bennett William Raley, of Colorado, to be Assistant
Secretary for Water and Science, the nomination of
Frances P. Mainella, of Florida, to be Director of the Na-
tional Park Service, the nomination of John W. Keys III,
of Utah, to be Commissioner of Reclamation, all of the
Department of the Interior; the nomination of Vicky A.
Bailey, of Indiana, to be Assistant Secretary of Energy for
International Affairs and Domestic Policy; a proposed re-
vision of the statement for completion by presidential
nominees; and the appointment of subcommittee mem-
bership, 9:15 a.m., SD—366.

July 12, Full Committee, to hold hearings on provi-
sions to protect energy supply and security (Title I of S.
388, The National Energy Security Act of 2001); oil and
gas production (Title IIT and Title V of S. 388; Title X
of S. 597, the Comprehensive and Balanced Energy Policy
Act of 2001); drilling moratoriums on the Outer Conti-
nental Shelf (S. 901, the Coastal States Protection Act; S.
1086, the COAST Anti-Drilling Act; S. 771, to perma-
nently prohibit the conduct of offshore drilling on the
Outer Continental Shelf of the State of Florida); energy
regulatory reviews and studies (Title III of S. 597); S.
900, the Consumer Energy Commission Act of 2001; and
provisions to promote nuclear power (sections 126 and
128-130 of Title I, and Titles II and III of S. 472, the
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Nuclear Energy Electricity Supply Assurance Act of
2001; S. 919, to require the Secretary of Energy to study
the feasibility of developing commercial nuclear energy
production facilities at existing Department of Energy
sites; and S. 1147, to amend Title X and Title XI of the
Energy Policy Act of 1992, 9:30 a.m., SD-366.

July 13, Full Committee, to hold hearings on proposals
related to energy efficiency, including S. 352, the Energy
Emergency Response Act of 2001; Title XIIT of S. 597,
the Comprehensive and Balanced Energy Policy Act of
2001; Sections 602—606 of S. 388, the National Energy
Security Act of 2001; S. 95, the Federal Energy Bank
Act; and S.J. Res. 15, providing for congressional dis-
approval of the rule submitted by the Department of En-
ergy relating to the postponement of the effective date of
energy conservation standards for central air conditioners,
9:30 a.m., SD-366.

Committee on Finance: July 10, to hold hearings to ex-
amine the role of tax incentives in energy policy, 10 a.m.,
SD-215.

July 11, Full Committee, to continue hearings to ex-
amine the role of tax incentives in energy policy, 10 a.m.,
SD-215.

Committee on Foreign Relations: July 10, business meeting
to consider pending nominations, 2:15 p.m., S-116, Cap-
itol.

July 10, Full Committee, to hold hearings on the nom-
ination of Lori A. Forman, of Virginia, to be Assistant
Administrator for Asia and the Near East, United States
Agency for International Development, 2:45 p.m.,
SD-419.

July 11, Full Committee, to hold hearings on the nom-
ination of Aubrey Hooks, of Virginia, to be Ambassador
to the Democratic Republic of the Congo; and the nomi-
nation of Donald J. McConnell, of Ohio, to be Ambas-
sador to the State of Eritrea; the nomination of Peter R.
Chaveas, of Pennsylvania, to be Ambassador to the Re-
public of Sierra Leone; the nomination of Nancy J. Pow-
ell, of Towa, to be Ambassador to the Republic of Ghana;
and the nomination of George McDade Staples, of Ken-
tucky, to be Ambassador to the Republic of Cameroon,
and to serve concurrently and without additional com-
pensation as Ambassador to the Republic of Equatorial
Guinea, 3 p.m., SD-419.

July 12, Full Committee, business meeting to consider
pending calendar business, 4 p.m., S—116, Capitol.

Committee on Governmental Affairs: July 11, business
meeting to consider the nomination of Othoneil
Armendariz, of Texas, to be a Member of the Federal
Labor Relations Authority; and the nomination of Kay
Coles James, of Virginia, to be Director of the Office of
Personnel Management, 9 a.m., SD-342.

July 11, Full Committee, to hold hearings on S. 803,
to enhance the management and promotion of electronic
Government services and processes by establishing a Fed-
eral Chief Information Officer within the Office of Man-
agement and Budget, and by establishing a broad frame-
work of measures that require using Internet-based infor-
mation technology to enhance citizen access to Govern-
ment information and services, 9:30 a.m., SD—342.
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Committee on Health, Education, Labor, and Pensions: July
11, to hold hearings to examine the achievement of parity
for mental health services, 10 a.m., SD—430.

Select Committee on Intelligence: July 11, to hold closed
hearings on intelligence matters, 2:30 p.m., SH-219.

House Chamber

Tuesday, consideration of suspensions:

(1) H. Con. Res. 170, encouraging corporate con-
tributions to faith-based organizations;

(2) H. Con. Res. 168, expressing concern for vic-
tims of torture;

(3) H.R. 2131, Tropical Forest Conservation Act
Reauthorization;

(4) H.R. 1850, Senior Housing Commission Ex-
tension; and

(5) H. Con. Res. 174, Presentation of the Con-
gressional Gold Medals to the Original 29 Navajo
Code Talkers.

Wednesday and the balance of the week:

Complete consideration of H.R. 2330, FY 2002
Agriculture Appropriations Act;

Consideration of H.J. Res. 36, Flag Protection
Constitutional Amendment (subject to a rule);

Consideration of H.R. , Campaign Finance
Reform (subject to a rule)

House Committees

Committee on Appropriations, July 10, to mark up the fol-
lowing appropriations for fiscal year 2002: Commerce,
Justice, State, and Judiciary; and the Foreign Operations,
Export Financing and Related Programs, 5:30 p.m., 2359
Rayburn.

July 10, Subcommittee on VA, HUD and Independent
Agencies, to mark up appropriations for fiscal year 2002,
3 p.m., H-140 Capitol.

July 11, Subcommittee on Treasury, Postal Service and
General Government, to mark up appropriations for fiscal
year 2002, 9 a.m., 2358 Rayburn.

July 12, Subcommittee on Defense, on the Secretary of
Defense, 9:30 a.m., 2359 Rayburn.

Committee on Armed Services, July 11 and 12, hearings on
the Fiscal Year 2002 National Defense Authorization
Budget request, 10 a.m., on July 11, and 9:30 a.m., on
July 12, 2118 Rayburn.

July 11, Subcommittee on Military Installation and Fa-
cilities, hearing on the Fiscal Year 2002 National Defense
Authorization Budget request, 2:30 a.m., 2118 Rayburn.

July 11, Subcommittee on Military Readiness, hearing
on the Fiscal Year 2002 National Defense Authorization
Budget request, 1:30 a.m., 2212 Rayburn.

July 12, Subcommittee on Procurement and the Sub-
committee on Research and Development, joint hearing
on the Fiscal Year 2002 National Defense Authorization
Budget request, 2 p.m., 2118 Rayburn.

July 13, Special Oversight Panel on the Merchant Ma-
rine, hearing on the Fiscal Year 2002 National Defense
Authorization Budget request, 9 a.m., 2212 Rayburn.
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July 13, Subcommittee on Military Personnel, hearing
on the Fiscal Year 2002 National Defense Authorization
Budget request, 9:30 a.m., 2118 Rayburn.

Committee on the Budget, July 11, hearing on the Depart-
ment of Defense Budget Priorities for Fiscal Year 2002,
10 a.m., 210 Cannon.

Committee on Education and the Workforce, July 11, Sub-
committee on 21st Century, to mark up H.R. 1992,
Internet Equity and Education Act of 2001, 10:30 a.m.,
2175 Rayburn.

Committee on Energy and Commerce, July 10, Sub-
committee on Energy and Air Quality, to mark up the
Energy Advancement and Conservation Act of 2001, 4
p.m., 2123 Rayburn.

July 11, Subcommittee on Commerce, Trade and Con-
sumer Protection, hearing on ‘““The Potential for Dis-
crimination in Health Insurance Based on Predictive Ge-
netic Tests, “12 p.m., 2322 Rayburn.

Committee on Financial Services, July 11, Subcommittee
on Capital Markets, Insurance and Government Sponsored
Enterprises, hearing on the following: the CBO Report
entitled “Federal Subsidies and the Housing GSEs;” and
H.R. 1409, Secondary Mortgage Market Enterprises Reg-
ulatory Improvement Act, 1:30 p.m., 2128 Rayburn.

July 12, Subcommittee on Financial Institutions and
Consumer Credit, hearing on H.R. 1701, Consumer
Rental Purchase Agreement Act, 10 a.m., 2128 Rayburn.

July 12, Subcommittee on Oversight and Investiga-
tions, hearing on Internet Gambling, 2 p.m., 2128 Ray-
burn.

Committee on Government Reform, July 10, Subcommittee
on National Security, Veterans’ Affairs and International
Relations, hearing on Biological Weapons Convention
Protocol: Status and Implications, 2 p.m., 2154 Rayburn.

Committee on International Relations, July 11, hearing on
Export Administration Act: The Case for Its Renewal
(Part III), 10:15 a.m., 10:15 a.m., 2172 Rayburn

July 11, Subcommittee on Europe, hearing on The Bal-
kans: What Has Been Accomplished; What is the Agenda
for the Next Five Years? 1:30 p.m., 2172 Rayburn.

July 11, Subcommittee on International Operations
and Human Rights, hearing on Religious Discrimination
in Western Europe, 1:30 p.m., 2200 Rayburn.

July 12, Subcommittee on Africa, hearing on African
Crisis Response Initiative: A Security Building Block, 10
a.m., 2200 Rayburn.

July 12, Subcommittee on Western Hemisphere, hear-
ing on the Importance of the Free Trade Area of the
Americans (FTAA) to U.S. Foreign Policy, 10 a.m., 2172
Rayburn.

Committee on Resources, July 11, hearing on the Energy
Security Act, 10 a.m., 1324 Longworth.

July 12, Subcommittee on Fisheries Conservation,
Wildlife and Oceans and the Subcommittee on Research
and the Subcommittee on Environment, Technology and
Standards of the Committee on Science, joint hearing on
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ocean exploration, and the development and implementa-
tion of coastal and ocean observing systems, 1 p.m., 2318
Rayburn.

Committee on Rules, July 11, to consider H.J. Res. 36,
proposing an amendment to the Constitution of the
United States authorizing the Congress to prohibit the
physical desecration of the flag of the United States, 3
p.m., H-313 Capitol.

Committee on Science, July 12, Subcommittee on Space
and Aeronautics, hearing on Life in the Universe, 10
a.m., 2318 Rayburn.

Committee on Small Business, July 11, hearing on “The
Regulatory Morass at the Centers for Medicare and Med-
icaid Services: A Prescription for Bad Medicine,” 10 a.m.,
2360 Rayburn.

Committee on Transportation and Infrastructure, July 11,
Subcommittee on Aviation, oversight hearing on the
GAO Report on the FAA Rulemaking Process, 2 p.m.,
2167 Rayburn.

July 11, Subcommittee on Water Resources and Envi-
ronment, hearing on H.R. 1070, Great Lakes Legacy Act
of 2001, 10 a.m., 2167 Rayburn.

July 12, Subcommittee on Highways and Transit, over-
sight hearing on the Household Goods Moving Industry,
10 a.m., 2167 Rayburn.

Committee on Veterans’ Affairs, July 10, Subcommittee
on Benefits, hearing on the following bills: H.R. 862, to
amend title 38, United States Code, to add Diabetes
Mellitus (Type 2) to the list of diseases presumed to be
service-connected for veterans exposed to certain herbicide
agents; H.R. 1406, Gulf War Undiagnosed Illness Act of
2001; H.R. 1435, Veterans Emergency Telephone Service
Act of 2001; H.R. 1746, to amend title 38, United
States Code, to require that the Secretary of Veterans Af-
fairs establish a single 1-800 telephone number for access
by the public to veterans benefits counselors; H.R. 1929,
Native American Veterans Home Loan Act of 2001; H.R.
2359, to amend title 38, United States Code, to authorize
the payment of National Service Life Insurance and
United States Government Life Insurance proceeds to an
alternate beneficiary; and H.R. 2361, Veterans Com-
pensation Cost-of-Living Adjustment Act of 2001, 10
a.m., 334 Cannon.

July 12, Subcommittee on Benefits, to mark up pend-
ing legislation, 10:30 a.m., 334 Cannon.

Committee on Ways and Means, July 10, Subcommittee
on Trade, hearing on Renewal of Normal Trade Relations
with China, 2 p.m., B-318 Rayburn.

July 11, to mark up H.R. 7, Community Solutions Act
of 2001, 1:15 p.m., 1100 Longworth.

July 11, Subcommittee on Human Resources, hearing
on the Administration’s Budget Proposals, 10:30 a.m.,
B-318 Rayburn.

July 12, Subcommittee on Oversight, hearing on Tax-
payer Advocate Report and Low-Income Taxpayer Clinics,
4 p.m., 1100 Longworth.
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FIRST SESSION OF THE ONE HUNDRED SEVENTH CONGRESS

The first table gives a comprehensive résumé of all legislative business transacted by the Senate and House.
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The second table accounts for all nominations submitted to the Senate by the President for Senate confirmation.

DATA ON LEGISLATIVE ACTIVITY
January 3 through June 30, 2001

Senate House
Days in $ession .......cccocevevvevnenerneenes 92 69
656 hrs., 46" 378 hrs., 36'

Time in SeSSION eovvevveerieeriieiieniieieens

Congressional Record:

Pages of proceedings ................... 7,291 3,808
Extensions of Remarks ................ .. 1,285
Public bills enacted into law ............... 3 14
Private bills enacted into law ..
Bills in conference 2 ..
Measures passed, total ..o 142 228
Senate bills .....ccoovvieiiiiiiiiiins 23 5
House bills 13 85
Senate joint resolutions .............. 1
House joint resolutions ............... 2 2
Senate concurrent resolutions ...... 15 3
House concurrent resolutions ...... 22 42
Simple resolutions 66 90
Measures reported, total *67 *116
Senate bills .....ccoocvvieiiiiiiiiiis 33 1
House bills 3 67
Senate joint resolutions
House joint resolutions ............... .. 2
Senate concurrent resolutions ...... 5
House concurrent resolutions ...... .. 6
Simple resolutions ........cccccceeveeene 26 40
Special reports 11 2
Conference reports .. 3
Measures pending on calendar ............. 43 14
Measures introduced, total 1,347 2,857
1,149 2,434
Joint resolutions ............ccccceeenne 17 55
Concurrent resolutions 58 182
Simple resolutions 123 186
Quorum calls ..ooooiiiiiiiiiiie 1 1
Yea-and-nay vOtes .........ccoccooeeeneenen. 220 138
Recorded votes .......ccocveniiiiiiniiiien, .. 71

Bills vetoed ......ccooiiiiiiiniiie

Vetoes overridden .......ccccoevvvieniiencen.

Total

17

370

183

4,204

*These figures include all measures reported, even if there was no accom-

panying report. A total of 36 reports have been filed in the Senate, a total

of 121 reports have been filed in the House.

DISPOSITION OF EXECUTIVE NOMINATIONS

January 3 through June 30, 2001

Civilian Nominations, totaling 379, disposed of as follows:

Confirmed ....

Unconfirmed
WtRALAWN .ttt

Other Civilian Nominations, totaling 1,362, disposed of as follows:

Confirmed .

Unconfirmed

Air Force Nominations, totaling 4,584, disposed of as follows:

CONFITME ...iiiiiiieiiicii ettt

Unconfirmed ......coveoieieiieiieieee et

Army Nominations, totaling 4,263, disposed of as follows:

CONFITME .ottt

Unconfirmed ......oovieieienieiieieee e

Navy Nominations, totaling 2,769, disposed of as follows:

Confirmed

Unconfirmed

Marine Corps Nominations, totaling 2,449, disposed of as follows:

CONFITME ..ottt

Unconfirmed ......coveeieieiiiiieiecee e

Summary

Total Nominations Received this Session ........c..ccoccevvieniiiiiinieinicennn.
Total Confirmed .......cocoiiiiuieieiiieeiee et
Total Unconfirmed
Total Withdrawn

1,005
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Next Meeting of the SENATE
10 a.m., Tuesday, July 10

Senate Chamber

Program for Tuesday: Senate will continue consider-
ation of S. 1077, Supplemental Appropriations.

Next Meeting of the HOUSE OF REPRESENTATIVES
2 p.m., Tuesday, July 10

House Chamber

Program for Tuesday: Consideration of suspensions:
(1) H. Con. Res. 170, encouraging corporate contribu-

tions to faith-based organizations;

(2) H. Con. Res. 168, expressing concern for victims
of torture;

(3) H.R. 2131, Tropical Forest Conservation Act Reau-
thorization;

(4) H.R. 1850, Senior Housing Commission Extension;
and

(5) H. Con. Res. 174, Presentation of the Congres-
sional Gold Medals to the Original 29 Navajo Code Talk-
ers.

(Senate will recess from 12:30 p.m. until 2:15 p.m. for their
respective party conferences.)

-
The public proceedings of each House of Congress, as reported by
ungr[gﬁlnna K[nr the Official Reporters thereof, are printed pursuant to directions
of the Joint Committee on Printing as authorized by appropriate
provisions of Title 44, United States Code, and published for each day that one or both Houses are in session, excepting very
infrequent instances when two or more unusually small consecutive issues are printed at one time. {Public access to
the Congressional Record is available online through GPO Access, a service of the Government Printing Office, free of charge to the user.
The online database is updated each day the Congressional Record is published. The database includes both text and graphics from the
beginning of the 103d Congress, 2d session (January 1994) forward. It is available through GPO Access at www.gpo.gov/gpoaccess. Customers
can also access this information with WAIS client software, via telnet at swais.access.gpo.gov, or dial-in using communications software
and a modem at (202) 512-1661. Questions or comments regarding this database or GPO Access can be directed to the GPO Access User
Support Team at: E-Mail: gpoaccess@gpo.gov; Phone 1-888-293-6498 (toll-free), 202-512-1530 (D.C. area); Fax: 202-512-1262. The Team’s hours of
availability are Monday through Friday, 7:00 a.m. to 5:30 p.m., Eastern Standard Time, except Federal holidays. {The Congressional Record
paper and 24x microfiche will be furnished by mail to subscribers, free of postage, at the following prices: paper edition, $197.00 for six
months, $393.00 per year, or purchased for $4.00 per issue, payable in advance; microfiche edition, $141.00 per year, or purchased for $1.50 per
issue payable in advance. The semimonthly Congressional Record Index may be purchased for the same per issue prices. To place an order
for any of these products, visit the U.S. Government Online Bookstore at: bookstore.gpo.gov. Mail orders to: Superintendent of Documents,
P.O. Box 371954, Pittsburgh, PA 15250-7954, or phone orders to (202) 512-1800, or fax to (202) 512-2250. Remit check or money order, made
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