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House of Representatives

The House was not in session today. Its next meeting will be held on Tuesday, April 9, 2002, at 2 p.m.

The Senate met at 9:45 a.m. and was
called to order by the Honorable ZELL
MILLER, a Senator from the State of
Georgia.

The PRESIDING OFFICER. The
prayer today will be offered by our
guest Chaplain, Dr. Calvin McKinney,
Pastor of the Calvary Baptist Church
in Garfield, NJ.

PRAYER

The guest Chaplain offered the fol-
lowing prayer:

Gracious Father, beneficent Lord of
all mankind, Thou who hast blessed
our Nation with Dblessings beyond
measure, with gratitude we pause in
this hallowed place simply to say
thank You. Thank You for Your pres-
ence with us always. Thank You for the
joy Your presence brings. Thank You
even for the challenge and the respon-
sibility which is ours by virtue of said
blessed presence. Your presence with us
demands a witness and an example of a
demonstration of righteousness, love,
peace, and justice; so our prayer is that
You will also bless us to be true to
Your cause in all the world.

Dear Father, bless the women and
men of this august body, which rep-
resents a people so blessed by Thee, to
always seek Thy way and Thy will as is
made clear by Thy word. Bless them in
their deliberations to purpose always
that such seeks Thy face. For, in so
doing, ‘“Thy will, will be done in the
earth as it is in the heavens.”

Lord, grant now our Senators the
wisdom, courage, and tenacity to fol-
low after Thee as they conduct the peo-
ple’s business. Bless them always with
humility and a servant spirit. Bless
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them as they work with our President
and the House of Representatives, for
whom we seek Thy blessings as well, in
the name of Thy beloved Son. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable ZELL MILLER led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, March 21, 2002.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable ZELL MILLER, a Sen-
ator from the State of Georgia, to perform
the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. MILLER thereupon assumed the

chair as Acting President pro tempore.

———
RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The acting majority leader is rec-
ognized.

MEASURE PLACED ON THE
CALENDAR—H.R. 2804

Mr. REID. Mr. President, I under-
stand that H.R. 2804 is at the desk and
is due for its second reading.

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

Mr. REID. Mr. President, I ask that
H.R. 2804 be read for a second time and
I object to any further proceedings at
this time.

The ACTING PRESIDENT pro tem-
pore. The clerk will read the title of
the bill for a second time.

The assistant legislative clerk read
as follows:

A bill (H.R. 2804) to designate the United
States Courthouse located at 95 Seventh
Street in San Francisco, California, as the
James R. Browning United States Court-
house.

The ACTING PRESIDENT pro tem-
pore. Objection having been heard, the
bill will be placed on the calendar.

SCHEDULE

Mr. REID. Mr. President, today the
Senate will resume consideration of
the Energy Reform Act. The Kyl
amendment is pending. There will be 4
minutes of closing debate prior to the
vote in relation to this amendment.

The majority leader asked me to no-
tify all Members that we are attempt-
ing to work out an arrangement on the
Lott amendment which has also been
offered on this legislation.

We also have been working with the
minority to come up with a finite list
of amendments. I spoke with Senator
MURKOWSKI last evening. He believes
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we can come up with a finite list of
amendments, as does Senator BINGA-
MAN. If we do that, then we are going
to continue to work on this bill and do
everything we can to complete it the
week we get back. If we don’t get a fi-
nite list of amendments today, I be-
lieve the majority leader will not go to
the energy bill when we get back after
the recess.

——
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——————

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 517, which the clerk will report.

The bill clerk read as follows:

A Dbill (S. 517) to authorize funding the De-
partment of Energy to enhance its mission
areas through technology transfer and part-
nerships for fiscal years 2002 through 2006,
and for other purposes.

Pending:

Daschle/Bingaman further modified
amendment No. 2917, in the nature of a sub-
stitute.

Feinstein modified amendment No. 2989 (to
amendment No. 2917), to provide regulatory
oversight over energy trading markets and
metals trading markets.

Kerry/McCain amendment No. 2999 (to
amendment No. 2917), to provide for in-
creased average fuel economy standards for
passenger automobiles and light trucks.

Dayton/Grassley amendment No. 3008 (to
amendment No. 2917), to require that Federal
agencies use ethanol-blended gasoline and
biodiesel-blended diesel fuel in areas in
which ethanol-blended gasoline and bio-
diesel-blended diesel fuel are available.

Bingaman amendment No. 3016 (to amend-
ment No. 2917), to clarify the provisions re-
lating to the Renewable Portfolio Standard.

Lott amendment No. 3028 (to amendment
No. 2917), to provide for the fair treatment of
Presidential judicial nominees.

Lott amendment No. 3033 (to amendment
No. 2989), to provide for the fair treatment of
Presidential judicial nominees.

Lincoln modified amendment No. 3023 (to
amendment No. 2917), to expand the eligi-
bility to receive biodiesel credits and to re-
quire the Secretary of Energy to conduct a
study on alternative fueled vehicles and al-
ternative fuels.

Kyl amendment No. 3038 (to amendment
No. 3016), to provide for appropriate State
regulatory authority with respect to renew-
able sources of electricity.

AMENDMENT NO. 3038

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 4 minutes of debate to be
equally divided in the usual form on
the Kyl amendment No. 3038.

The Senator from New Mexico.

Mr. BINGAMAN. Mr. President, I will
go ahead and use the 2 minutes in op-
position to the Kyl amendment, and
then the sponsor, Senator KyL, will use
the final 2 minutes.

The main reason to oppose this
amendment is that it totally elimi-
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nates, if adopted, any kind of provision
in this bill that would move us toward
more use of renewable fuels in the fu-
ture.

We need to diversify our supply of en-
ergy in this country. We need to be less
dependent on some certain specific
sources and more dependent on new
technology. That is possible. It is hap-
pening. It is not happening as quickly
as it should.

Ninety-five percent of today’s new
power generation that is under con-
struction is gas fired. That is fine as
long as the price of gas stays low. But
if the price of gas goes back up to what
it was 18 months ago, then we are going
to see a serious repercussion in the
utility bills of all consumers.

This underlying amendment, which
the Kyl amendment would eliminate,
tries to, in a very modest way, move us
toward more use of renewables. It pro-
vides that we have 1 percent in the
year 2005. Various utilities around this
country would be required to produce 1
percent of the electricity they generate
from renewable sources. That is not an
excessive demand. It goes up in very
small amounts each year thereafter.

I believe strongly that the renewable
portfolio standard we have in the bill is
a good provision. The suggestions Sen-
ator KYL and others have made that
this is going to drastically increase ev-
eryone’s electricity bills is not borne
out by the analyses that have been
made. The Energy Information Admin-
istration has analyzed this. At the re-
quest of Senator MURKOWSKI, they have
concluded that this does not raise en-
ergy prices.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized.

Mr. KYL. Mr. President, let me give
you the 10 reasons we should support
the Kyl amendment.

No. 1, the Bingaman amendment is
the command-economy amendment, a
10-percent mandate, and the Kyl
amendment is for State choice.

No. 2, the Bingaman amendment is
very costly, at $88 billion over 15 years
and then $12 billion each year after
that—paid for by the electricity con-
sumers.

If you would like to know how much
your electricity consumers are going to
be paying under the Bingaman amend-
ment, I have all the information right
here. You had better consult this be-
fore you vote against the Kyl amend-
ment.

No. 3, the Bingaman amendment is
discriminatory. The Bingaman amend-
ment provides that some areas sub-
sidize people in other parts of country.

No. 4, hydro is not included. Yet, of
all the renewables, hydro is about 7
percent of the electricity production.
The other renewables are only about 2
percent.

No. 5, it will benefit just a few com-
panies. According to the Energy Infor-
mation Administration, wind is the
only economical way to produce this
power, and it is concentrated in just a
few areas.
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Do you know who these few special
interests are? You should find out be-
fore you vote against the Kyl amend-
ment.

No. 6, renewables are not reliable. If
the Sun doesn’t shine, if the wind does
not blow, and if water doesn’t flow, you
don’t get energy. But you do out of
coal, gas, and nuclear.

No. 7, we are already subsidizing the
renewable fuels to the tune of $1 billion
a year.

There is a big difference between en-
couraging, which we are doing, and
compelling.

No. 8, the administration supports
the Kyl amendment and opposes the
Bingaman amendment.

No. 9, biomass from Federal land does
not count.

No. 10, there is no principal reason to
discriminate against public and private
power; yet private power is included in
the Bingaman amendment and public
power is excluded.

I will throw in a bonus reason.

The No. 11 reason to vote for the Kyl
amendment and against Bingaman is
this is the opposite of deregulation,
which was supposed to be the whole
point of the electricity section of the
pending legislation. The 10-percent
mandate is regulation and not deregu-
lation.

I urge you to support the Kyl amend-
ment.

RENEWABLE PORTFOLIO STANDARD APPLICATION

Mr. LEVIN. Mr. President, I com-
mend the Chairman for his fairness and
diligence in setting a goal for energy
suppliers to meet a renewable portfolio
standard that ensures power supply
from a diverse mix of fuels and tech-
nologies. I thank the Chairman and his
staff for working with my staff to an-
swer questions concerning how the re-
newable portfolio standard would work.
We understand the definition for quali-
fying facilities covers existing hydro
facilities including pumped storage.
This is important to the State of
Michigan and we appreciate the clari-
fication.

Ms. STABENOW. Mr. President, I
echo the statements of the senior Sen-
ator from Michigan, and thank the
Chairman for his work on developing a
strong renewable portfolio standard.
My question is whether renewable
power could be measured by plant gen-
erating capacity or throughout to the
customer.

Mr. BINGAMAN. That is correct.
Pumped hydro is included as an exist-
ing renewable. With regard to how re-
newable power is measured, we intend
the Secretary of Energy or the Federal
Energy Regulatory Commission would
set a normalized level for all hydro fa-
cilities, taking into consideration ca-
pacity and generation at normal or his-
torical average water flows. For other
renewable technologies, the volume is
calculated based on actual generation.
There has been some misunderstanding
about the Texas plan, on which my
amendment if modeled. The Texas stat-
ute set an overall increase in capacity,
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but in the implementation the require-
ment was converted to a generation
measure. A generation metric is crit-
ical to ensure efficient operation of
these facilities.

Mr. LEVIN. I thank my friend from
New Mexico, the Chairman of the En-
ergy Committee.

Ms. STABENOW. I thank my friend
from New Mexico.

The ACTING PRESIDENT pro tem-
pore. All time has expired.

Mr. KYL. Mr. President, I ask unani-
mous consent that two letters be print-
ed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

COALITION FOR AFFORDABLE AND
RELIABLE ENERGY,
March 19, 2002.
Senator JON KYL,
Hart Senate Office Building,
U.S. Senate, Washington, DC.

DEAR SENATOR KYL: The Coalition for Af-
fordable and Reliable Energy (CARE) en-
dorses your amendment to the Renewable
Portfolio Standard (RPS) provisions of the
Energy Policy Act (S. 517). While CARE
strongly supports the increased use of all do-
mestic energy resources, including renew-
able forms of energy, we are opposed to pre-
scribed national mandates and timetables
for the use of specific energy resources.

CARE is concerned that mandating the use
of particular sources of energy will substan-
tially increase the cost of electricity and
may be difficult to achieve. Your RPS
amendment will, instead, permit states to
appropriately consider their individual elec-
tricity needs and their ability to meet those
needs in affordable and reliable ways. Under
your amendment, states will also be free to
significantly enhance the use of renewables
to generate electricity without the burden of
Federal mandates and timetables.

Senator Kyl, on behalf of CARE’s broad
and diverse membership, I commend you for
offering this amendment to the Renewable
Portfolio Standard provisions of S. 517 and
urge its adoption.

Sincerely,
PAUL OAKLEY,
Ezxecutive Director.
ELECTRIC CONSUMERS’ ALLIANCE,
Indianapolis, IN, March 14, 2002.
Hon. JoN KYL,
U.S. Senate,
Hart Bldg., Washington, DC.

DEAR SENATOR KYL: As the Senate debates
energy legislation, Electric Consumers’ Alli-
ance commends your attention to these crit-
ical policy issues.

As your consideration moves to the finer
points of legislation, we strongly urge you to
take a thoughtful approach to the issue of
Renewable Portfolio Standards—the amount
of electric power that must come from cer-
tain renewable sources.

While our group favors a progressive ap-
proach to setting goals for the production of
green power, we strongly oppose provisions
that would set a hard percentage goal that
must be attained in any given year. We com-
mend the amendment proposed by Sen. Kyl
as a balanced approach to this issue.

From our perspective as the spokesgroup
for tens of millions of residential small busi-
ness ratepayers, artificial targets are unwise
for two reasons. First, they hardwire in goals
that may prove to be unreasonable (or too le-
nient) in future years. This may have the ef-
fect of indirectly raising consumer prices or
sending distorted signals to the market. In
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other words, good intentions could (and like-
ly will at some point) go astray.

Second, a set percentage goal deprives
states of the ability to address these issues
and craft a resolution on the basis of local
conditions. For instance, economically effi-
cient renewable energy may be much more
achievable in rural and sunbelt states that
have the potential to develop solar and wind
energy.

In conclusion, as you consider the issue of
renewable portfolio standards, we urge your
support of the flexible approach found in the
Kyl amendment.

Sincerely,
ROBERT K. JOHNSON,
Executive Director.

Mr. KYL. Mr. President, have the
yveas and nays been ordered on this
amendment?

The ACTING PRESIDENT pro tem-
pore. The yeas and nays have not been
ordered.

Mr. KYL. Mr. President, I ask for the
yeas and nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?

There is a sufficient second.

The question is on agreeing to the
amendment, and the clerk will call the
roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Alabama (Mr. SHELBY) is
necessarily absent.

I further announce that the Senator
from Virginia (Mr. WARNER) is absent
on official business.

I further announce that if present
and voting the Senator from Virginia
(Mr. WARNER) would vote ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 40,
nays 58, as follows:

[Rollcall Vote No. 55 Leg.]

YEAS—40
Allard Enzi Miller
Allen Frist Murkowski
Bennett Gramm Nickles
Bond Hagel Roberts
Bunning Hatch Santorum
Burns Helms Sessions
gyrd el gu‘gc{?nson Smith (NH)
ampbe: utchison
Cleland Inhofe ,?,;evens
omas
Cochran Kyl
N Thompson
Craig Lott Th a
Crapo Lugar urmon
DeWine McCain Voinovich
Domenici McConnell
NAYS—58
Akaka Durbin Lieberman
Baucus Edwards Lincoln
Bayh Ensign Mikulski
Biden Feingold Murray
Bingaman Feinstein Nelson (FL)
Boxer Fitzgerald Nelson (NE)
Breaux Graham Reed
groxgnbﬁck gmssley Reid
antwe regg Rockefeller
Carnahan Harkin
B Sarbanes
Carper Hollings Sch
Chafee Inouye C 'umer
Clinton Jeffords Smith (OR)
Collins Johnson Snowe
Conrad Kennedy Specter
Corzine Kerry Stabenow
Daschle Kohl Torricelli
Dayton Landrieu Wellstone
Dodd Leahy Wyden
Dorgan Levin
NOT VOTING—2
Shelby Warner
The amendment (No. 3038) was re-
jected.
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Mr. REID. I move to reconsider the
vote.

Mr. BINGAMAN. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, I ask
unanimous consent that at 12 noon
today, Senator LOTT’s amendment No.
3033 be considered a first-degree
amendment, and that it be laid aside
for the amendment which is at the
desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I further ask unanimous
consent that there be 3 hours for de-
bate on both amendments, beginning at
noon today, equally divided between
the chairman and ranking member of
the Judiciary Committee, or their des-
ignees; that at the conclusion of that
time, the Senate vote on Senator
LEAHY’s amendment, and following dis-
position of that amendment, the Sen-
ate vote on Senator LOTT’s amend-
ment, with no intervening action or de-
bate in order prior to the disposition of
these two amendments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Madam President, the
time from now until noon will be used
as follows: Senator ROBERTS has a
statement that will take less than 10
minutes; is that right?

Mr. ROBERTS. I imagine, I tell my
distinguished colleague, about 12 or 15
minutes.

Mr. REID. Senator MILLER wishes to
speak for 10 minutes. We also have a
speech that Senator BYRD indicated
several days ago he wanted to give
which will take more time, approxi-
mately 22 minutes.

I say to my friend, the distinguished
President pro tempore, who is in the
Chamber now, I know the Senator has
been involved in other matters this
morning. Is it possible for the Senator
to speak at a subsequent time or does
the Senator wish to speak now?

Mr. BYRD. Madam President, my
problem is as follows: The chairman of
the Budget Committee, Mr. CONRAD,
has told the members of the Budget
Committee that we have a long way to
go, with many amendments to vote on
and to discuss. He intends to finish
work on the budget today. That means
I have a very limited opportunity to
speak. I have two speeches, as a matter
of fact, one very short, quite short, and
the other one perhaps 25 minutes.

Mr. REID. I am wondering, if I can
interrupt and I apologize, will the
other Senators allow Senator BYRD to
speak—there is no permission needed, 1
assume.

Mr. ROBERTS. If the distinguished
Senator will yield, I have spoken with
Senator BYRD, and I will always yield
to his request, but I thought we had an
understanding that I could precede him
for 10 minutes. It will not take too
long.
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I thought we had an understanding. I
know with this new schedule perhaps
that is not the case. I leave that up to
his judgment.

Mr. BYRD. The distinguished Sen-
ator did speak with me at the close of
the vote, and I told the Senator I would
be very happy and willing for him to
precede me. I thought while I went
down on the next floor to my office to
get my speech that the distinguished
Senator would be proceeding and hope-
fully finished by the time I got back to
the Chamber.

Mr. REID. I say to my friend from
West Virginia, what the Senator said is
valid. We closed the vote after 33 min-
utes which, of course, if we closed the
vote earlier when we should have, this
would have been completed.

Mr. BYRD. I did tell the Senator he
could speak, he could go ahead of me.

Mr. REID. Can Senator MILLER wait
until Senator BYRD finishes his re-
marks?

Mr. MILLER. Madam President, cer-
tainly I will wait.

Mr. BYRD. Madam President, I
thank the distinguished Senator.

Mr. REID. Madam President, I ask
unanimous consent that the Senator
from Kansas be recognized for 12 min-
utes, Senator BYRD be recognized
thereafter, and the Senator from Geor-
gia be recognized after Senator BYRD.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Kansas.

Mr. ROBERTS. Madam President, I
thank Senator BYRD, the institutional
protector and flame of the Senate, for
allowing me to precede him.

(The remarks of Mr. ROBERTS per-
taining to the introduction of S. 2040
are printed in today’s RECORD under
“Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Madam President, I begin
my remarks today by quoting from
George Bernard Shaw’s ‘“Man and Su-
perman,’”’ “‘If history repeats itself, and
the unexpected always happens, how
incapable Man must be of learning
from experience!”’

I have been concerned about the issue
of energy security for many years now.
It was in 1992 that the Congress last
passed major energy legislation. Now,
for the first time in a decade, events
have converged to make possible sub-
stantive progress on a national energy
policy. But the question remains as to
whether or not real progress will be
made.

The energy crisis of the 1970s should
have been a wake-up call. I argued then
and throughout the 1980s and 1990s that
it was time to get moving to address
our long-term energy problems. Each
episode of short supply and higher
prices spurred renewed talk about our
Nation’s lack of an energy policy. But,
each time, supplies stabilized, prices
dropped, and nothing materialized from
all that talk. Will we again let that op-
portunity slip away?
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We have heard much in the previous
weeks about electricity, oil and gas
supplies, energy efficiency, energy tax
incentives, and fuel economy stand-
ards. This is typically how we talk
about energy. Yet, energy is about
much more than that. Energy is about
how we live our lives—today and into
the future. It is about how we travel to
work, how we brew our morning coffee,
how the lights come on in this Cham-
ber and permit us to read. It is about
the coal-fired electricity that lights
this whole Capitol, but it is also about
what we can accomplish on the Senate
Floor because we have this gift of
light. God, in creating the world, said:
Let there be light. Too often, though,
we take for granted the benefits these
lights bring.

Now when we consider energy secu-
rity, we must think about fuel diver-
sity. We need a diversity of energy re-
sources to make our nation work. Ac-
tually, it is much like the Members of
the Senate. It takes a variety of Sen-
ators, with all of their views and con-
tributions coming from all the sections
of the country, from the north, south,
east, west, to make this body work. I,
myself, am from coal country, C-O-A-L.
One may laugh at that suggestion, but
it is true. I am coal, C-O-A-L. I have
been around the Congress for 50 years,
which is a very long time when man’s
lifetime is considered. I was pulled
from the hard scrabble mountains of
West Virginia to serve this country. In
the end, I hope that if I am pressed
enough, testing my spirit and worth,
the good Lord might realize that this
ole piece of coal and carbon might ac-
tually be a diamond in the rough. Each
Member of this body represents his or
her own constituents’ particular inter-
ests and energy needs. We come at this
from different viewpoints, but, working
together, we can mold a strong, com-
prehensive energy package that will
provide long-term energy security.

The events of the last year dem-
onstrate that true national security,
economic growth, job protection, and
environmental improvements over the
long term depend upon a balanced en-
ergy plan. The United States must
have a comprehensive energy policy
that promotes energy conservation and
efficiency and the greater use of do-
mestic energy resources, while it en-
sures the development and deployment
of advanced energy technologies and
also improves our energy infrastruc-
ture. That is a pretty tall order. But
all of those components are necessary
if we are to reduce our Nation’s de-
pendence on foreign energy resources.

As energy debates have ebbed and
flowed over the years, so have the
public’s and media’s concerns. These
cycles in energy markets—these mo-
mentary feasts and sporadic famines—
have occurred and will continue to
occur in the future. Too often, though,
these crises have provoked controver-
sial, knee-jerk solutions that do little
to solve what is fundamentally a long-
term problem.
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For example, in response to the spike
in gasoline prices not so many months
ago, then-Energy Secretary Bill Rich-
ardson jetted off hat-in-hand to the
Middle East pleading with Arab na-
tions to increase crude oil production,
which would supposedly lower gas
prices at home. I also recall several
‘“‘snake-o0il, miracle cures’” being de-
bated on the Senate Floor, such as a
federal gas tax ‘‘holiday’ intended to
temporarily reduce prices at the
pump—a measure that a sensible ma-
jority in the Senate voted against.

Such short-term energy crises are
brought on by many different cata-
lysts, but they are all based on the
same fundamental problem. What we
see in the fluctuation of energy prices
is a textbook study of how supply and
demand can affect the energy markets.
Unfortunately, our typical response to
an energy crisis is to find a quick-fix
solution—one that is designed to cut
off the immediate spike, but does noth-
ing to affect the underlying problems.

A number of challenges lie ahead.
Our dependence on foreign oil increases
every day. Because our domestic pro-
duction peaked in the early 1970s and
our consumption has not diminished
since the early 1980s, we grow ever
more dependent. This gap is due, in
large part, to our dependence on oil for
our rapidly expanding transportation
sector.

On a positive note, the U.S. is less de-
pendent on foreign oil than many other
industrialized nations. However, it is
also true that we are reliant on foreign
producers for more than 50 percent of
our oil supply today compared to less
than 40 percent in the mid-1970s. Fortu-
nately, we rely on a more diverse
choice of foreign nations, and we are
less dependent on Middle Eastern na-
tions, for that growing share of our pe-
troleum imports than twenty-five
years ago.

A central question that we have to
ask is what primary goal we are striv-
ing to achieve through this legislation.
How do we balance our growing de-
mand for new energy resources while
increasing our need to do so in cleaner,
more efficient ways? Will increased do-
mestic o0il production reduce our de-
pendence on foreign o0il? And, if that is
the case, when and how should that
occur? Looking to the future, I hope
that our mounting dependence on for-
eign oil would serve as a wake-up call
for other energy resources. Unless we
can find a way to increase our natural
gas supplies over the long term, we will
also be increasingly dependent on for-
eign producers for our growing natural
gas demands.

Further, we must understand that
there are actually two major energy
systems functioning in the U.S. with
comparatively little influence on each
other. Our transportation system is
run almost entirely on oil-based re-
sources. The second system provides
power to warm our homes, light our
businesses, light our Senate Chamber,
run our computers, and cook our
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meals. It is supplied largely by domes-
tic industries and resources that are in
the midst of an historic and difficult
transition. The limited overlap be-
tween these two energy systems can be
simply illustrated. The electric power
industry gets 2 percent of its energy
from oil—the rest comes from coal, nu-
clear, natural gas, hydroelectric, as
well as other renewable sources. Con-
versely, 97 percent of the energy use in
our transportation sector comes from
what? Oil. We must intelligently ad-
dress the needs of these two energy
systems simultaneously in order to
provide a comprehensive solution to
our energy needs.

Furthermore, if we are to craft a
workable energy policy, we must recog-
nize the degree to which it will rely on
state and local decisions. Many energy
experts agree that the country will
need more power plants, more refin-
eries, new refineries, and additional
pipelines, but local citizens’ groups
often do not want these potentially un-
sightly, but crucial, facilities in their
communities. Therefore, a national en-
ergy policy must enable government at
all levels to work with citizens’ groups
and private sector interests to better
coordinate a cohesive roadmap for the
production, transportation, and use of
energy. By working to fill energy gaps
and avoiding jurisdictional conflicts,
while improving a diversity of energy
resources, authorities at all levels can
promote regulatory certainty, stabilize
long-term investments, and promote
environmental protection all at the
same time.

Over the years, our awareness has
grown about the complexity of con-
structing a balanced energy policy that
will not undermine other competing
and equally legitimate policy goals.
How do we reduce gasoline consump-
tion, when raising its price to achieve
a meaningful reduction in demand
could be seen as economically disrup-
tive and politically suicidal? How do
we encourage the use of alternative
fuels and technologies that heighten
our energy efficiency, when OPEC na-
tions can simply adjust oil prices to
keep conventional sources cheaper
than their alternative substitutes?
How can we boost domestic energy sup-
plies while protecting the environ-
ment?

Furthermore, with the severe budget
restrictions we now face, we must ex-
amine questions about how the govern-
ment can afford to meet our nation’s
future energy commitments. The pro-
jected return to deficit budgeting, the
recession, and the demands for in-
creased homeland security and for sup-
porting our military abroad, have
placed enormous long-term pressures
on the entire budget and appropria-
tions process this year, and for as far
as the eye can see. Will a long-term en-
ergy strategy also be a victim of budg-
etary constraints? That is a serious
question.

I hope not, because the Energy Infor-
mation Administration estimates that,
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by 2020, the total U.S. energy consump-
tion is forecast to increase by 32 per-
cent—including petroleum by 33 per-
cent, natural gas by 62 percent, elec-
tricity by 45 percent, renewable fuels
by 26 percent, and coal by 22 percent.
Because our energy needs are expected
to grow so quickly, we need to develop
and use a diverse mix of energy re-
sources, especially coal, in more eco-
nomically and environmentally sound
ways.

There are those who would like to
push coal aside like stove wood and
horse power as novelties from a bygone
era. But we cannot ignore coal as part
of the solution. Over the past several
years, I have been diligently assem-
bling a comprehensive legislative pack-
age that will promote the near- and
long-term viability of coal both at
home and abroad. The Senate energy
bill provides the opportunity to
achieve that goal. Provisions contained
in the Senate energy bill extend the
authorization for the research and de-
velopment program for fossil fuels
from $485 million in Fiscal Year 2003 to
$56568 million in FY 2006. Additionally,
the bill contains a $2 billion, 10-year
clean coal technology demonstration
program.

It is undeniable that our quality of
life and economic well-being are tied to
energy, and, in particular, electricity.
Coal is inextricably tied to our nation’s
electricity supply. Today, coal-fired
power plants represent more than 50
percent of electric generation in the
United States, and 90 percent of coal
produced is used in electricity genera-
tion. Coal has become even more im-
portant in recent years as a basic ne-
cessity for high-technology industries
that need this domestic resource for
computers and cutting-edge equipment
that require a reliable, cost-effective
supply of electricity. Coal is America’s
most abundant, most accessible nat-
ural energy resource, but, again, we
must find ways to use it in a cleaner,
more efficient manner.

The importance of clean coal tech-
nologies and the development of future
advanced coal combustion and emis-
sion control technologies can assure
the attainment of these goals. The
overall emissions from U.S. coal-fired
facilities have been reduced signifi-
cantly since 1970, even while the quan-
tity of electricity produced from coal
has almost tripled. At the same time,
the cost of electricity from coal is less
than one half the cost of electricity
generated from other fossil fuels.

To ensure that coal-fired power
plants will help us to meet our energy
and environmental goals, the Clean
Coal Technology Program and other
Department of Energy—DOE—fossil en-
ergy research and development pro-
grams must develop most efficient,
cleaner coal-use technologies. This, in
turn, will contribute greatly to the
U.S. economy and to reduction in pol-
lution and greenhouse gas emissions.

The DOE fossil energy research and
development programs have created a
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cleaner environment, promoted the
creation of new jobs, and improved the
competitive position of U.S. compa-
nies. The DOE coal-based research pro-
gram is estimated to provide over $100
billion—$100 billion—in benefits to the
U.S. economy through 2020. In addi-
tion, the Clean Coal Technology Pro-
gram has been one of the most success-
ful government/industry research and
development partnerships ever imple-
mented. By law, the Federal share of
this very successful program cannot
exceed 50 percent. But, over the past 15
years, $1.9 billion in Federal spending
has been matched by more than $3.7
billion from the private sector; a 2:1
ratio that far exceeds the 1:1 ratio set
by law.

The successes of a range of U.S. clean
energy technologies are valuable with-
in our own borders. But, by opening
new markets and exporting these tech-
nologies, we can reap their benefits
many times over. This is a tremendous
opportunity that cannot be ignored be-
cause the clean energy policies and
technologies adopted today will have a
profound influence on the global eco-
nomic and energy system for decades
to come. The United States should
market our clean energy technologies,
especially clean coal technologies, to
developing nations, like China, India,
South Africa, and Mexico, to help them
meet their economic and energy needs.
Just over a year ago, I initiated the
Clean Energy Technology Exports Pro-
gram, an effort to open and expand
international energy markets and in-
crease U.S. clean energy technology ex-
ports to countries around the world.
This commonsense approach can simul-
taneously improve economic security
and provide job opportunities at home,
while assisting other countries with
much-needed energy technologies and
infrastructure. Furthermore, such
technologies can enable these coun-
tries to build their economies in more
environmentally friendly ways, thus
helping to advance the global effort to
address climate change.

Climate change and energy policy are
two sides of the same coin. Because the
vast majority of manmade greenhouse
gas emissions are associated with en-
ergy use, it is here, in an energy bill,
that we need to deal with the long-
term challenges associated with global
climate change. We need a climate
change strategy and we need a climate
change strategy badly. We need a cli-
mate change strategy that will not just
pick at this complex problem by put-
ting in place strategies that will apply
in the next 5 or 10 years. We need a
comprehensive climate change strat-
egy also that looks 20, 50, and 100 years
into the future.

Look at the kind of winter we have
had. Look at the kind of winter we
have had here in Washington: One
snow, 3 inches. Look at the drought
that has come upon this area of the
country during the winter season.
What can we expect for the spring and
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summer season? What is going to hap-
pen to our crops, our livestock, our
economy? This is serious.

I have lived a long time—84 years.
Something is going on out there. I
don’t need a scientist to tell me that.
With the differences in the winters, the
differences in the summers, in the tem-
peratures, in the water level, there is
something happening, and we had bet-
ter be aware of it. We had better do
something about it.

I sincerely hope that we will be able
to work together in a bipartisan way
and not put off addressing these chal-
lenging questions on another genera-
tion, but we must begin that effort
now.

In June 2001, I introduced with Sen-
ator STEVENS Dbipartisan climate
change legislation. Our bill received
unanimous support in the Government
Affairs Committee last year. Our pro-
posal is based on scientifically, tech-
nically, and economically sound prin-
ciples and would put into place a com-
prehensive, national climate change
strategy, including a renewed national
commitment to develop the next gen-
eration of innovative energy tech-
nologies. Senator STEVENS and I be-
lieve this is right policy framework,
and I hope that my colleagues will not
allow this commonsense approach to be
undermined or stricken from this bill.

Senator STEVENS and I are aware
that there may be an effort to strike
this from the bill. But Senator STE-
VENS and I will stand as one man, as
one individual, against any such effort.

I am glad to say that the Byrd/Ste-
vens legislation is included in this en-
ergy package, as I have already indi-
cated, for it will provide for the long-
term viability of coal as an energy re-
source.

We must seize this opportunity to
learn from past experiences. President
Carter spoke to the nation in 1977
about the energy crisis of that era. He
said that:

Our decisions about energy will test the
character of the American people and the
ability of the President and the Congress to
govern this nation. This difficult effort will
be the ‘moral equivalent of war,” except that
we will be uniting our efforts to build and
not to destroy.

Those are the words of former Presi-
dent Carter. At that time, energy was a
household concern. Lines, long lines at
gas stations were a common scene. Ev-
erybody remembers that—anybody who
was living at that time. We were build-
ing a national resolve to craft a com-
prehensive national energy policy. But
the gas lines went away, and so did the
sense of urgency about energy.

During my tenure in the United
States Senate, I have witnessed the ebb
and flow in energy concerns as energy
prices rise and fall. I fear that, as a na-
tion, while our energy supplies are
plentiful and prices are low, we may
have sunk back into somnolence—som-
nolence—asleep at the wheel. If the
United States is going to remain a
global economic power, we have to
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tackle these energy issues. If there was
ever a time to come together and craft
an intelligent, responsible, bipartisan,
long-term energy policy, it is now.

Mr. President, I thank the distin-
guished Senator from Georgia for his
courtesy and his Kkindness to me and
for allowing me to precede him so I
could make this speech and then go
back to the Budget Committee where
we are having votes and where I should
be attending right away. I thank him,
and I join with him. I know what he is
going to say and what he is going to
speak about. I shall have something to
say about that matter later. I thank
him.

I yield the floor.

Mr. WYDEN. Mr. President, I ask
unanimous consent that upon the com-
pletion of the remarks of Senator MIL-
LER and Senator COLLINS I be allowed
to speak. I will be offering a consensus
amendment at that time which has
been agreed to by both sides.

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Without objection, it is
so ordered.

Under the previous order, the Sen-
ator from Georgia is recognized.

(The remarks of Mr. MILLER are
printed in today’s RECORD under
“Morning Business’’)

Mr. MILLER. Thank you, Mr. Presi-

dent. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WYDEN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3041 TO AMENDMENT NO. 2917
(Purpose: To provide additional flexibility to

covered fleets and persons under title V of

the Energy Policy Act of 1992)

Mr. WYDEN. Mr. President, I send an
amendment to the desk and ask unani-
mous consent for its immediate consid-
eration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the amendment.

The legislative clerk read as follows:

The Senator from Oregon [Mr. WYDEN], for
himself, Mr. Murkowski, Mr. BENNETT, and
Mr. SMITH of Oregon, proposes an amend-
ment numbered 3041 to amendment No. 2917.

Mr. WYDEN. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.””)

Mr. WYDEN. Mr. President, the En-
ergy Policy Act that the Senate has
been debating contains a number of
strategies to reduce America’s depend-
ence on foreign oil and to improve the
environment, but it does omit a key
technology that can help this country
achieve these critically important
goals.
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That technology is the hybrid elec-
tric vehicle. The Senate has heard a lot
about hybrids over the last few weeks,
and, last week saw a poster of a red
SUV—a hybrid vehicle that Ford is de-
veloping. Hybrids are coming of age.
Anyone who has questions about their
benefits can ask our colleague, Senator
BENNETT from Utah, who does in fact,
drive a hybrid vehicle.

These vehicles can achieve fuel effi-
ciencies that are more than twice the
current CAFE standard. Their green-
house gas emissions are only one-third
to one-half of those from conventional
vehicles; and for other pollutants, such
as nitrogen oxides, they can meet the
country’s highest emission standards,
those set by the State of California.

The overall energy efficiency of hy-
brid vehicles is more than double of
any available alternative fuel vehicle.
But the result of this country’s current
energy policy is that vehicles rated at
even 70 miles per gallon are disquali-
fied as counting toward energy effi-
ciency fleet requirements just because
they do not use alternative fuels. But,
clearly, they more than fulfill the spir-
it of a modern energy policy that
moves this country towards the crit-
ical goal of energy independence.

When it comes to alternative fuel,
the Energy Policy Act of 1992 is all
windup and no pitch. It requires fleet
administrators to buy alternative fuel
vehicles, but it does not require them
to use alternative fuels. In many
States, even the best-intentioned fleet
administrators have real trouble find-
ing enough alternative fuel. That cer-
tainly has been true in my home State
of Oregon.

Out of 178,000 fuel stations across the
country, only 200 now provide alter-
native fuel. That is less than one-tenth
of 1 percent of our filling stations. The
result is, many alternative fuel vehi-
cles are being operated with gasoline,
which completely undermines this
country’s goal of reducing the use of
petroleum.

The energy bill before us, wisely, will
close that loophole by requiring alter-
native fuel vehicles to actually use al-
ternative fuels. If passed, by September
of next year, 2003, only 50 percent of
the fuel that fleets use in their alter-
native fuel vehicles could be gasoline.

Though the Nation’s alternative fuel
infrastructure is expanding, the ques-
tion still remains: What about those
States that still lack enough stations
where fuel can be purchased? Are they
supposed to just let those vehicles sit
unused in their parking lots?

The amendment I offer today, with
Senator MURKOWSKI, Senator BENNETT,
and my colleague from Oregon, Senator
SMITH, will provide fleet administra-
tors with the flexibility to choose be-
tween alternative fuel vehicles and hy-
brid vehicles. Like the Energy Tax In-
centives Act reported by the Finance
Committee, it contains a sliding scale
that allows partial credit for hybrid ve-
hicles based on how good their fuel
economy is and how much power they
have.
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For instance, if a hybrid car or light
truck averages 2% times the fuel econ-
omy of a similar vehicle in its weight
class, it could earn credit worth up to
50 percent of the purchase of an alter-
native fuel vehicle. Then, based on how
much power it has available, it could
earn additional credit. So significant
credit would only be given to the best
performers.

To illustrate what this means, for a
hybrid vehicle to get one-half the cred-
it of a 3,500-pound alternative fuel vehi-
cle that averages 21 miles per gallon in
the city, that hybrid would have to av-
erage over b3 miles per gallon. It is
clear what a huge reduction in petro-
leum use this proposal could mean.

The amendment is supported by a
broad range of interests, including the
National Association of Fleet Adminis-
trators, the National Association of
State Energy Officers, Toyota Motor of
North America, and the National Rural
Electric Cooperatives Association.

I thank my colleagues, particularly
Senator MURKOWSKI, Senator BENNETT,
and Senator SMITH of Oregon, for all of
their efforts in working with me to
fashion this bipartisan legislation.

I also thank Chairman BINGAMAN,
who has been very helpful with respect
to this issue. He is a strong advocate of
hybrids.

Mr. President, I ask unanimous con-
sent that the amendment be set aside
and that the Senate return to it later
in the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who seeks time?

The Senator from Oregon.

Mr. WYDEN. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that I be al-
lowed to speak as in morning business
for a few minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
gather there is some concern expressed
by the majority leader about the pace
at which we are proceeding on the en-
ergy bill. This often happens in the
process of a complex piece of legisla-
tion, particularly a piece of legislation
that has not gone through the com-
mittee process as a consequence of the
decision of the majority leader. This
has taken a while. We are not through
by any means. We still have some con-
tentious issues to address, such as
global warming, ANWR, the tax pro-
posal, which is going to take some
time.

I want to see this bill passed. It is my
intention to keep working with Sen-
ator BINGAMAN toward the passage of a
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comprehensive energy bill. It was with
the intention that, by amendment, we
would try to craft a bill that would be
worthy of the Senate’s deliberations.
There is no question that, obviously,
we were expected to deliver a bill. The
reality that the House has done its job
and passed H.R. 4 puts the responsi-
bility on the Senate.

The President has outlined energy as
one of his priorities, encouraging that
we pass comprehensive energy legisla-
tion. So the obligation clearly is ours.
This afternoon, I gather we are going
to go back on judges for an undeter-
mined timeframe. At the conclusion of
that, I hope we can again go back to
some of the outstanding amendments
we have before us on the energy bill.

I also point out to those who suggest
we are holding up this bill that we
spent a good deal of time off the bill on
campaign finance. I am not being crit-
ical of that. It is just a reality that the
majority leader chose to take us off to
complete that particular issue, which
has been around for so long.

I want to make the record clear. We
have an ethanol amendment, the Fein-
stein amendment is resolved, and there
may be some more amendments com-
ing yet this afternoon. We are working
with Senator BINGAMAN and the major-
ity whip, Senator REID, to try to con-
clude a list of amendments. Our list is
about 2% pages long, I would guess,
with around 60 amendments listed. Re-
alistically, there are probably not more
than 10 that we are going to have to
deal with on that list. I know Senator
BINGAMAN and the Democrats are work-
ing toward an effort to identify their
amendments as well.

I hope that as soon as we get off the
judges, we can go back and proceed to
move amendments yet today and on
into the evening. I have no idea what
the schedule is tomorrow, but perhaps
the majority whip can enlighten me. I
wanted to make it clear from our point
of view as to what to anticipate and
what we have ahead of us.

Mr. REID. If the Senator from Alas-
ka will yield, I will respond.

Mr. MURKOWSKI. I am happy to
yield.

Mr. REID. The matter with the
judges will be resolved by 3 o’clock this
afternoon. We will take that up in 10
minutes. After that, we will go into
whatever amendments the distin-
guished Republican leader of this bill
wants to move. We hope his number of
about 10 serious amendments is more
accurate than 60. We know that when
there is a finite list, a lot of people file
relevants and they are not really seri-
ous about offering them. Having spo-
ken to the majority leader and Senator
BINGAMAN today, we really want to get
a finite list of amendments we can put
our fingers on, in the hopes of com-
pleting this legislation.

If there are 10 amendments dealing
with serious subjects, that is doable. If
we get 25, 30 amendments, there are
some who would recommend to the
leader to file cloture and maybe go to
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something else. I hope that is not nec-
essary. We have spent a lot of time on
this bill. It is worthy of time.

There is nothing we can do that is
more serious than working on the en-
ergy policy of this country. We know
the Senator has the ANWR amend-
ment, which has created so much inter-
est, and we hope to get to that soon.

In short, we want to finish this bill as
badly as the Senator from Alaska. We
hope by this afternoon we can have
some light at the end of the tunnel to
do that.

Mr. MURKOWSKI. Will the majority
whip yield? Is there any indication
what we might anticipate tomorrow? Is
it too early to make that decision?

Mr. REID. If we have reason to be
here, the leader has not said we will
have no votes. There could be votes. It
is the day before the recess. If we have
things we can do and it will lead to our
completing this bill when we get back,
I am sure the leader will want to work
tomorrow.

Mr. MURKOWSKI. I do not want to
misunderstand my good friend. Did he
indicate there has been a decision there
will be no votes tomorrow?

Mr. REID. The leader has said just
the opposite; there will be votes. We
want to have votes on substantive mat-
ters. We do not want to, on the day be-
fore the recess, have make-do votes.
We are going to have something that is
meaningful. With the subject matter
that was briefly outlined by the Sen-
ator from Alaska, those are very seri-
ous matters, and I hope we can be
working on some of them tonight and
tomorrow.

Mr. MURKOWSKI. I thank the Sen-

ator. I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the previous
order be delayed and that I be per-
mitted to speak for up to 15 minutes as
in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Maine is recog-
nized.

Ms. COLLINS. I thank the Chair.

(The remarks of Ms. COLLINS per-
taining to the introduction of S. 2042
are printed in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”)

AMENDMENTS NOS. 3033 AND 3040

The PRESIDING OFFICER (Mrs.
CARNAHAN). The Senator from
Vermont.

Mr. LEAHY. Madam President, what
is the parliamentary situation?

The PRESIDING OFFICER. There
are 3 hours of debate to be evenly di-
vided on two amendments dealing with
judicial nominations.
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Mr. LEAHY. Madam President, ear-
lier this week when the Senate was
considering confirming the 42nd judge
since the shift in majority last sum-
mer, I came to tell the Senate of the
progress we have made filling judicial
vacancies in the past 9 months. The
pace of consideration and confirmation
of judicial nominees in the last 9
months exceeds what we used to see in
the preceding 6% years. During that 6%
years under Republican control, vacan-
cies grew from 63 to 105 and were rising
to 111. I lay this out so people under-
stand what is happening.

Since July, we have made bipartisan
progress. This chart shows the trend
lines. During the Republican majority,
the vacancies were going up to 111; in
the short time the Democrats have
been in the majority, those vacancies
have been cut down.

The Democrats have controlled the
majority in the Senate Judiciary Com-
mittee for 9 months. What did we do
during that 9 months? We have con-
firmed more judges—42, all nominated
by President Bush. In those 9 months,
we confirmed more judges than the Re-
publicans did for President Clinton in
the 12 months of the year 2000. We con-
firmed more judges in those 9 months
than the Republicans did during the 12
months of 1999. In those 9 months, we
confirmed more judges for President
Bush than the Republicans did for
President Clinton during the 12 months
of 1997. During those 9 months, we con-
firmed more judges for President Bush
than the Republicans did for the 12
months of 1996.

We can compare our 9 months, and
we have not finished a full year of
being in the majority. In 9 months, we
confirmed more judges for President
Bush than the Republicans were will-
ing to confirm for President Clinton in
12 months in the years 2000, 1999, 1997,
and 1996.

Under Democratic leadership, the
Senate has filled longstanding vacan-
cies on the courts of appeal. We exceed-
ed the rate of attrition. In less than 9
months, the Senate has confirmed
seven judges to the courts of appeals.
We have held hearings on three others.
We have drastically shortened the av-
erage time, by approximately a third,
for confirmation of circuit court nomi-
nees compared to the Senate under Re-
publican control between 1995 and 2001.
And we are committed to holding more
hearings on those where we received
blue slips and have consensus nomi-
nees. Comparing what the Republicans
did during 1999 and 2000, they refused to
even hold hearings or vote on more
than half of President Clinton’s court
of appeals nominees.

I mention this because I have always
said let’s get these people up, have a
hearing, and let the committee vote. In
the last 6 years, dozens upon dozens of
President Clinton’s nominees were
never even given a vote in the com-
mittee. I have tried to reverse that.

Between 1995 and when the Demo-
crats took over the majority, vacancies
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on the courts of appeal rose to a total
of almost 250 percent higher than be-
fore. When we finally took over, we
were faced with 32 vacancies on the
courts of appeal. In spite of this, the
Democratic majority has kept up with
the rate of attrition by confirming
seven judges to the circuit courts in
only 9 months and holding more hear-
ings on three more. Particularly, we
have been working to improve condi-
tions in the Fifth, Tenth, and Eighth
sitting.

During the last 9 months, the Judici-
ary Committee has restored steady
progress to the judicial confirmation
process. The Senate Judiciary Com-
mittee is doing what it has not done
for the 6 years before. We are holding
regular hearings on judicial nominees.
We are giving nominees a vote in com-
mittee, in contrast to the practice of
anonymous holds and other tactics em-
ployed by some during the period of
Republican control. In less than 9
months, the Senate Judiciary Com-
mittee has held 15 hearings involving
judicial nominations. That is more
hearings on judges than the Republican
majority held in any year of its control
of the Senate. Already, 48 judicial
nominees have participated in those
hearings.

In contrast, one-sixth of President
Clinton’s judicial nominees, more than
50, never got a committee hearing nor
a committee vote from the Republican
majority. This is one of the reasons
why there were so0 many vacancies
when President Bush took office.

No hearings were held before June 29,
2001, by the Senate Judiciary Com-
mittee, even though they were in con-
trol. No judges were confirmed by the
Senate from among the nominees re-
ceived by the Senate on January 3,
2001, or further nominees received from
President Bush in May.

This is the background for the sense-
of-the-Senate amendment that will be
offered by Majority Leader DASCHLE
which would confirm that the com-
mittee should continue to hold con-
firmation hearings for judicial nomi-
nees as expeditiously as possible. That
is true for all judicial nominees, in-
cluding those first received on May 9 of
2001.

The language offered by Senator
DASCHLE also recognizes that with
barely 4 weeks in session before May 9,
2002, calling for confirmation hearings
on eight controversial courts of appeals
nominees is a call that is unheard of. It
was certainly never approached during
the past 6 years. I would suspect that
my friends on the Republican side are
most afraid of one thing: They hope the
Democratic majority would never do to
them and a Republican President what
they did as a Republican majority to a
Democratic President.

I can assure them as long as I am
chairman we will not do to them what
they did to us. I am not going to do
that. It hurts the independence of the
judiciary, and I am not going to do
that.
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I remember a whole session, in 1996,
in which the Republican majority did
not confirm a single judge to the
courts of appeals; another in which the
committee reported only three courts
of appeals nominees all year. But we
are not going to go back to those days.
We are going to do a lot better. But
you cannot call for hearings on eight
courts of appeals nominees in 4 weeks.
That would be asking the current com-
mittee to do in 1 month what the com-
mittee under Republican leadership did
not do for months, in fact sometimes
for years.

It is disingenuous to compare the
last 9 months with the Senate majority
and President of different parties to
years when the majority party and the
President were the same. A fairer com-
parison might be with the first 9
months of the 104th Congress, where
the parties of the President and the
Senate majority were different. That
comparison shows we made more
progress, held more hearings, con-
firmed more judges, including courts of
appeals judges, than when the party
roles were reversed in 1995.

In 1995, we had a Democratic Presi-
dent and a Republican majority. Take
their 9 months. They had nine hearings
in 9 months with a Democratic major-
ity and Republican President. We actu-
ally had 15. I will correct this—15, be-
cause we had one Tuesday. In their 9
months, they had 36 confirmations; we
have had 42. So we have made more
progress, held more hearings, con-
firmed more judges than when the
party roles were reversed in 1995. Actu-
ally, 1995 was when the Republicans
had one of its most productive years on
judges.

In a comparison made between the
beginning of the second session of the
104th Congress when the President was
a Democrat and the Senate majority
was Republican, with the beginning of
this, when roles were reversed, that
fair comparison shows that we have al-
ready confirmed 14 judges this session,
including 1 to the court of appeals,
while the Republican Senate ended up
confirming only 17 judges all year—
none to the courts of appeals.

When we finish this first year in the
majority, I can assure the Senate our
record will be better than the years we
saw with the Republicans, by any kind
of standard at all. Look at the first 3
months of the session. We have been
confirming—we confirmed 14 judges.

In March 1995, in their first 3 months,
when they were in charge with a Demo-
cratic President and Republican major-
ity, they confirmed 9; by March of 1996
when they were in charge, they con-
firmed zero; by March of 1997 when
they were in charge they confirmed 2;
by March of 1998 they hit their zenith,
they confirmed 12. They made up for it
the next year, March of 1999, they con-
firmed zero. By March of 2000, they
confirmed 7; by March of 2001 they con-
firmed zero. By March of this year, we
confirmed 14.
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Madam President, I see the distin-
guished ranking member of the Judici-
ary Committee on the floor, so I will
yield the floor and reserve the remain-
der of my time.

The PRESIDING OFFICER. For the
information of the Senate, the clerk
will report by number the amendments
currently under consideration.

The assistant legislative clerk read
as follows:

The Senator from Mississippi [Mr. LOTT]
proposes an amendment numbered 3033.

The Senator from Nevada [Mr. REID], for
Mr. DASCHLE, proposes an amendment num-
bered 3040.

The amendment is as follows:

AMENDMENT NO. 3040

At the appropriate place, add the fol-
lowing:

SEC. . FAIR TREATMENT OF PRESIDENTIAL JU-
DICIAL NOMINEES.

That it is the sense of the Senate that, in
the interests of the administration of jus-
tice, the Senate Judiciary Committee should
along with its other legislative and oversight
responsibilities, continue to hold regular
hearings on judicial nominees and should, in
accordance with the precedents and practices
of the Committee, schedule hearings on the
nominees submitted by the President on May
9, 2001, and resubmitted on September 5, 2001,
expeditiously.

Mr. HATCH. Madam President, here
we go again: statistics judo being used
on the floor of the Senate courtesy of
the Judiciary Committee.

I am going to always address these
statistics with the facts. The bottom
line is the facts speak for themselves.
We have an unprecedented and shock-
ing 31 vacancies on the Federal circuit
courts of appeals in this country. That
is not progress.

Last Thursday, Senator LOTT intro-
duced a resolution calling for the Judi-
ciary Committee to hold hearings on
each of the circuit court judges nomi-
nated by President Bush on May 9 of
last year.

We are coming up on the 1-year anni-
versary of those nominations, and yet
only 3 of the 11 nominees have had
hearings and confirmation votes. All of
these nominees have received well-
qualified or qualified ratings from the
American Bar Association, which some
of my Democratic colleagues have de-
scribed as the gold standard in evalu-
ating judicial nominees.

Why is it so problematic that none of
these 8 nominees have received a hear-
ing or vote? It is no secret that there is
a vacancy crisis in the Federal circuit
courts, and that we are making no
progress in addressing it.

Let’s take a look at some numbers. A
total of 22 circuit nominations are
pending in the Judiciary Committee.
But we have confirmed only one circuit
judge this year, and only seven since
President Bush took office.

When Senate Democrats took over
the Judiciary Committee in June of
last year, there were 31 circuit court
vacancies, and there remain 31 circuit
court vacancies today. This does not
represent progress—it represents stag-
nation.
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In contrast, at the end of 1995, which
was Republicans’ first year of control
of the Judiciary Committee during the
Clinton administration, there were
only 13 circuit vacancies.

In fact, during President Clinton’s
first term, circuit court vacancies
never exceeded 20 at the end of any
yvear—including 1996, a Presidential
election year, when the pace of con-
firmations has traditionally slowed.

Moreover, there were only two cir-
cuit nominees left pending in com-
mittee at the end of President Clin-
ton’s first year in office. In contrast, 23
of President Bush’s circuit nominees
were left hanging in committee at the
end of last year.

In light of the vacancy crisis, we can-
not afford to let only 10 Senators de-
feat a circuit nominee. This is a ques-
tion of process, not of seeking favor-
able treatment.

For all these reasons, it is imperative
to support Senator LOTT’s resolution to
get hearings and votes for our longest
pending circuit nominees. Given the
vacancy crisis in our circuit courts, I
can’t imagine anyone voting against it.
I must respond to some of the com-
ments that my colleagues across the
aisle have made about the pace of judi-
cial confirmations. These comments
have included a gross distortion of my
record as chairman of the Judiciary
Committee during six years of the
Clinton administration. Although we
have all heard enough of the numbers,
I will not hesitate to defend my record
when it is unjustly attacked, as it has
been over the past week and I think
here today.

I believe that the source of many, if
not all, of these attacks stems from the
defensive posture that many of Demo-
cratic colleagues have taken since 10
members of the Judiciary Committee
refused to send the nomination of
Judge Charles Pickering to the floor
for a vote by the full Senate. Some of
these colleagues have defended what
they call the Senate’s fair treatment of
judicial nominees in general and Judge
Pickering in specific. But the fact of
the matter is that the Senate never got
the opportunity to vote on Judge
Pickering’s nomination. The reality is
that the 10 Democratic members of the
Judiciary Committee determined for
the rest of the Senate the fate of Judge
Pickering’s nomination.

We all know that had it been brought
to the Senate he would have gone
through with flying colors.

This is despite the fact—or perhaps
because of the fact—that had Judge
Pickering’s nomination been consid-
ered by the full Senate, he very likely
would have been confirmed, and I think
with flying colors.

The committee’s treatment of Judge
Pickering is problematic for several
reasons.

First, during the 6 years that Repub-
licans controlled the Senate during the
Clinton administration, not once was
one of his judicial nominations killed
by a committee vote. The sole Clinton
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nominee who was defeated nevertheless
received a floor vote by the full Senate.
Judge Pickering was denied that oppor-
tunity. Some of my Democratic col-
leagues have said that their treatment
of Judge Pickering was not payback. In
one sense, they are right. If they were
interested in treating President Bush’s
nominees as well as the Republicans
treated President Clinton’s nominees,
the they would have sent Judge
Pickering’s nomination to the floor for
a vote by the full Senate.

Second, the actions of the Demo-
cratic members of the committee were
clearly orchestrated by liberal special
interest groups that have been doing it
for years whenever there is a Repub-
lican President. It is no coincidence
that these groups asked the committee
to demand Judge Pickering’s unpub-
lished opinions, then—surprise!—the
committee announces that it will com-
pel Judge Pickering to produce all of
his unpublished opinions.

For judges to go back and go through
all their unpublished opinions, if they
have been on the bench for very long, is
extraordinary.

I do not recall another nominee who
has been subjected to a production de-
mand of such scope—except, of course,
for Judge D. Brooks Smith, another
Bush nominee whom the groups have
targeted.

Let me read the text of the letter to
Judge Smith. It simply say,

Copies of your unpublished opinions, not
previously produced to the committee, have
been requested by Members. Please contact
our nominations clerk . . . to arrange trans-
mission of the materials. Thank you for your
assistance in this matter.

That is it. There is no explanation
for why the committee is demanding
these unpublished opinions, and there
was no consultation with the Repub-
licans about taking the drastic step of
demanding these opinions. This letter,
incidentally, was sent to Judge Smith
after his confirmation hearing, just as
with Judge Pickering. There is nothing
fair about subjecting nominees to fish-
ing expeditions simply because the lib-
eral special interest groups do not like
them. The committee’s treatment of
Judge Pickering’s nomination was not
an example of the committee doing its
job, as one of my colleagues described
it last week. Instead, it is an example
of special interest groups pulling
strings. I am deeply concerned about
what this means for the fairness with
which future judicial nominees will be
treated—especially any Supreme Court
justice that President Bush may have
the opportunity to nominate.

Some of my Democratic colleagues
have tried to minimize the effect of
their party-line committee vote to de-
feat Judge Pickering’s nomination by
declaring that, last year, they held the
first confirmation hearing on a fifth
circuit judge since 1994. While this is
technically true, there is an important
fact they leave out: From 1994 to 1997
during the Clinton administration—get
this—no fifth circuit nominees were
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pending for the committee to act on.
President Clinton did not nominate an-
other fifth circuit judge until 1997, and
that nominee did not have home State
support due to lack of consultation
from the White House.

And that was the problem. He was
not renominated after the end of the
105th Congress. The next fifth circuit
judge was not nominated until 1999.

So to say from 1999 they haven’t had
any work on that fifth circuit just
shows the type of sophistry that is
used. This one fifth circuit judge who
was nominated in 1999, too, lacked
home State support due to lack of con-
sultation from the White House.

Finally a third Fifth Circuit nominee
was nominated in 1999. So, in reality,
only one of President Clinton’s Fifth
Circuit nominees after 1999 could have
possibly moved, and I should say that
nominee was not nominated until the
seventh year of the Clinton presidency.

Now, let’s compare this record to the
present Bush administration. The
Democrats have already Kkilled one of
President Bush’s Fifth Circuit nomi-
nees, Judge Pickering, who enjoys the
strong support of both of his home
State senators. If they are being guided
by precedent, then my Democratic col-
leagues have no excuses for refusing to
move every other Fifth Circuit Bush
nominee who has home State support.
One such nominee, Justice Priscilla
Owen of Texas, has been pending in
committee for over 300 days now with-
out so much as a hearing which brings
me to another point.

My Democratic colleagues have ar-
gued at length about how fairly they
are treating President Bush’s judicial
nominees, especially his circuit nomi-
nees. In fact, last week one of my col-
leagues said on the floor, ‘“We are try-
ing to accord nominees whose paper-
work is complete and whose blue slips
are returned both a hearing and a fair
up or down vote.”” This colleague must
have forgotten about the eight circuit
judges whom President Bush nomi-
nated on May 9 of last year and who
have been languishing in committee
without so much as a hearing for over
300 days. With one exception, the pa-
perwork on all of these nominees has
been complete for months. Each of
these nominees has received a rating of
well-qualified—the highest rating the
ABA can give—or qualified from the
ABA, which my Democratic colleagues
have referred to as the gold standard in
evaluating judicial nominees.

The rest of President Bush’s circuit
nominees have fared just as poorly.

As this chart shows, only 9 percent of
his circuit nominees awaiting a com-
mittee vote have had a hearing thus
far. Nine percent are languishing in the
committee—for over 300 days. This
means that 91 percent of his circuit
nominees, including 8 of his first 11 cir-
cuit judges nominated on May 9, have
been languishing in committee for no
reason, but that the liberal interest
groups don’t want them to move. These
are outside groups.
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The failure of the committee to act
on these circuit nominees is particu-
larly disturbing in light of the vacancy
crisis in the circuit courts.

As this chart illustrates, the number
of vacancies in the circuit courts is
dramatically higher than it has been
during the first 2 years of the most re-
cent Presidential administrations. At
the end of the first 2 years of the Her-
bert Walker Bush administration,
there were only 7 circuit court vacan-
cies. At the end of the first 2 years of
the first term of the Clinton adminis-
tration, there were only 15 circuit va-
cancies. At the end of the first 2 years
of the second term of the Clinton ad-
ministration, there were only 14 vacan-
cies.

Incidentally, I chaired the Judiciary
Committee during this time, and there
were fewer vacancies than there were
when Democrats controlled the Senate
during the first 2 years of the first time
of the Clinton administration when the
Democrats controlled the committee.

Now, let’s look at the present admin-
istration. There are currently 31 vacan-
cies in the circuit court of appeals. Is is
a disaster. This is the same exact num-
ber of vacancies in the circuit courts
that existed when the Democrats took
control of the Senate on June 5 of last
year.

This does not represent progress.
This does not represent fairness. This
does not show a good job being done by
the Judiciary Committee. It represents
stagnation. It is for this reason that I
find it more than a little hard to swal-
low my colleagues’ arguments that
their pace of judicial confirmations is
keeping up with the vacancy rate. The
numbers simply tell another story.

We are making absolutely no
progress in addressing the vacancy cri-
sis in the Federal judiciary. Even if
you look beyond the circuit courts to
the full judiciary—and we will just put
these numbers up here as shown on the
chart—these numbers are not much
better.

The end-of-session vacancies during
the first 2 years of Republican control
of the Senate during the Clinton ad-
ministration never exceeded the vacan-
cies we now face. At the end of 1995—
my first year of chairing the com-
mittee—there were 50 vacancies in the
Federal judiciary. Only 13 of these va-
cancies were in the circuit courts—
only 13.

At the end of 1996—my second year of
chairing the committee—there were 63
vacancies in the Federal judiciary.

I might mention, when Senator
BIDEN led the Democrats and chaired
the committee—and I thought he did a
great job—when he chaired the com-
mittee, in the same period, at the end
of 1992, there were 97 vacancies. But
there were only 63 vacancies at the end
of my second year. Only 18 of those
were in the circuit courts. Now, that
was too many, I admit, but it is cer-
tainly not 31 as we have today.

But at the end of last session, there
were 94 vacancies in the Federal judici-
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ary. Now, admittedly, the Democrats
did not have a full year to take care of
it, but, still, 94 vacancies is a high va-
cancy total at the end of the session.

Now we have 95 vacancies after al-
most a year, which is a dramatic in-
crease from the 67 vacancies that ex-
isted at the end of the 106th Congress.
As we have seen, 31 of these vacancies
are in the circuit courts.

What does this mean? It means the
Senate’s pace under Democratic con-
trol in confirming President Bush’s ju-
dicial nominees is simply not keeping
up with the increasing vacancy rate,
not even in accordance with the prece-
dence and practices of the committee.

I have heard a lot of comments about
how they are going to treat Repub-
licans like we treated them, that they
are going to treat Republicans just as
fairly as we treated them. My gosh, the
record shows we are not being treated
fairly at all. You might be able to find
some things to criticize in any Judici-
ary Committee chairman’s tenure be-
cause of the difficulties in working
with the other 99 people, but the fact
is, this isn’t fair.

For anyone who doubts that the va-
cancy crisis represents a problem, let
me point out that the Sixth Circuit
Court is presently functioning at 50-
percent capacity—>5b0 percent. That is a
disaster. Eight of that court’s 16 seats
are vacant. President Bush nominated
seven well-qualified individuals to fill
the vacancies on that court.

Two of these nominees, Deborah
Cook—a wonderful woman lawyer—and
Jeffrey Sutton—one of the finest appel-
late lawyers in the country—have been
pending since May 9 of last year. They
were among the first 11 judges that
President Bush nominated. Yet they
have languished in committee without
so much as a hearing, while the Sixth
Circuit functions at 50-percent capac-

ity.

Although the Michigan Senators
have blocked hearings for the three
Bush nominees from Michigan by refus-
ing to return blue slips, the paperwork
on the remaining four nominees is
complete. Again, nothing stands be-
tween them and a confirmation hearing
except my Democratic colleagues.

Let me also say that I find it highly
unusual that blue slips withheld in one
State should be used to denigrate or to
hold up judges from another State. I do
not think Senators should be given
that kind of authority, but that is
what is being done here.

Another appellate court that is in
trouble is in the DC Circuit, the Circuit
Court of Appeals for the District of Co-
lumbia, which is missing one-third of
its judges. It has only 8 of its 12 seats
filled. That is one of the most impor-
tant courts in our country. It hears
cases that other circuits do not hear. It
hears an awful lot of administrative
law cases. It is a busy court. Yet we
only have 8 of the 12 seats filled.

President Bush nominated two ex-
ceedingly well-qualified individuals to
fill seats on the DC Circuit on May 9 of
last year, better than 300 days ago.



March 21, 2002

Miguel Hstrada, a Hispanic, who has
a remarkable record, and has argued 15
cases in front of the Supreme Court of
the TUnited States, could not even
speak English when he came to this
country, and is one of the most articu-
late, impressive, intelligent advocates
in our country today—not even given a
hearing. Well-qualified by the Amer-
ican Bar Association.

John Roberts: I talked to one of the
Supreme Court Justices just a short
while ago. He said he is one of the two
top appellate lawyers in this country
today. He is not particularly an ideo-
logue. This man is a great lawyer. He
has Democrat and Republican support.
So does Miguel Estrada, by the way.

They are among the most well-re-
spected appellate lawyers in the coun-
try. And I should say that Miguel
Estrada would be the first Hispanic to
ever serve on the Circuit Court of Ap-
peals for the District of Columbia, to
sit on this important court.

My friends on the other side talk a
lot about diversity, but apparently it is
diversity only if the candidates agree
with the extreme liberal views of the
special interest groups in this town.
And they are in this town. They really
do not represent the people at large—
narrow interest groups. This troubles
me. The Judiciary Committee has not
granted them a hearing, much less a
vote.

If the DC Circuit and the Sixth Cir-
cuit are any indication, it appears the
committee is doing what it can to
avoid filling seats on the courts that
need judges the most.

Part of the problem is a reluctance
by the committee to move more than
one circuit judge per hearing. In fact, I
do not believe the Democrats have
moved more than one circuit judge per
hearing during the entire time they
have had control of the Senate.

When I was chairman, I had 10 hear-
ings with more than one circuit nomi-
nee on the agenda. In fact, I had hear-
ings with more than one circuit nomi-
nee on the agenda in every session in
which I was chairman except for the
Presidential election years. That is the
precedent and the practice of the com-
mittee.

Let’s stop making excuses. Let’s con-
firm these judges. If we are going to
get serious about filling circuit vacan-
cies, then I encourage my Democratic
colleagues to move more than one cir-
cuit judge per hearing.

One of the more ludicrous charges I
have heard is that the Republicans did
not confirm any judges while they held
the majority in the Senate last year.
Let me set the record straight on this.
President Bush announced his first 11
judicial nominations on May 9. I sched-
uled a confirmation hearing on 3 of
those judicial nominees—all circuit
court nominees—for May 23.

However, some Democratic members
of the committee claimed to need more
time to assess the nominees. Out of an
abundance of caution, a recognition of
their feelings, and in the interest of
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fairness, I agreed to cancel the hearing
despite widespread speculation that the
Republicans’ loss of the majority in the
Senate was imminent. As we all know,
control of the Senate shifted to the
Democrats shortly thereafter on June
5.

So while the Republicans were ready
to hold a hearing on 3 circuit judges
within 2 weeks of their nomination in
May, it took the Democrats until the
end of August to hold confirmation
hearings on 3 circuit judges. By the
way, 2 of them were Democrats, so it is
not hard to understand why they would
want to get them through. And I want-
ed to get them through, too. And I
want to get them through before, at
least one of them, now Judge Gregory.

I have to admit, when these special
interest groups on our side came to me,
some of the far right groups, I told
them: Get lost. And I made some real
enemies in the process. But, by gosh, I
wanted to do my job as Judiciary Com-
mittee chairman.

I know it is a difficult job. And I
know my colleague has a very difficult
time with colleagues, with outside
groups, with all kinds of problems. I
had the same problems. But sooner or
later, we have to do something about
these problems. I have also heard my
Democratic colleagues complain that I
was unfair because almost 60 Clinton
nominees never received a hearing or
vote. I have two responses to this
charge.

Let me just go to this chart.

First, as the following chart shows,
the Democrat who controlled the Sen-
ate during the first Bush administra-
tion left 59 judicial nominees total, cir-
cuit and district nominees, without a
hearing or vote at the end of 4 years—
59. And they are complaining? In con-
trast, only 53 Clinton nominees were
not confirmed over my 6 years as chair-
man. But that was in 4 years that they
left 59. Now, mine was 53. Yet my
Democratic colleagues claim that I was
unfair to the Clinton nominees despite
the fact they left more Bush 1 nomi-
nees unconfirmed in an actual shorter
period of time.

Second, many of the Clinton nomi-
nees who were not confirmed had good
reasons for not moving. As I have men-
tioned, not including withdrawn nomi-
nees, there were only 53 Article III ju-
dicial nominees who were nominated
by President Clinton during my 6 years
as chairman who did not get confirmed.
Of those, nine were nominated too late
in a Congress for the committee to fea-
sibly act on them or were lacking pa-
perwork. That leaves 44. Seventeen of
those lacked home State support,
which was often the result of a lack of
consultation with home State senators.
There was no way to confirm those, no
matter how much I would have liked
to, without completely ignoring the
Senatorial courtesy that we afford to
home State Senators in the nomina-
tions process, as has always been the
case. That leaves 27. of the original 53.
One nominee was defeated on the Sen-
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ate floor, which leaves only 26 remain-
ing nominees. Of those 26, some may
have had other reasons for not moving
that I simply cannot comment on. So
in all 6 years that I chaired the com-
mittee while President Clinton was in
office, we are really only talking about
26 nominees who were left.

Now I heard one of my Democratic
colleagues on the floor last week com-
paring their pace to mine in incre-
ments of months—9 months to 12
months, 9 months to 9 months, 3
months to 3 months, and so on. I must
admit that I had a tough time fol-
lowing his argument in light of the as-
tronomical vacancy rate that we now
face in the Federal judiciary. but in
terms of fairness, let me set forth what
I consider to be the bottom line. Presi-
dent Clinton enjoyed an 85 percent con-
firmation rate on the individuals he
nominated. A total of 377 Clinton nomi-
nees sit on the Federal bench today.
That was with my help in every case.

This number is only 5 short of the
all-time confirmation champion, Presi-
dent Reagan, who had 382 judges con-
firmed by the Senate. I believe Presi-
dent Clinton would actually have had
more, had it not been for Democratic
holds in the Senate that I knew about
at the end of that last session. Keep in
mind, President Clinton had 6 years of
a Republican Senate, the opposition
party, yet had virtually the same num-
ber of people confirmed as the all-time
champion, President Reagan, who had 6
years of his own party in control of the
Judiciary Committee in the Senate. It
is astounding to hear some of these ar-
guments against what we did.

Go over it again. President Clinton,
with a 6-year opposition party, and me
as chairman, had 377 judges confirmed
in his 8 years, during 6 of which Repub-
licans controlled the Senate. President
Reagan, the all-time champion, got 5
more, 382, and he had 6 years of a favor-
able party Senate.

I don’t think there is much room to
be complaining about what happened
during the Clinton years.

When President Bush’s judicial con-
firmations start approaching these
numbers, then I may be ready to agree
that the Democrats are treating Presi-
dent Bush’s nominees fairly.

Let me add something more. If you
look at this chart, it is pretty impor-
tant because it shows that the total va-
cancies at the end of the 102nd Con-
gress were 95. But if you go to the
pending nominees not confirmed at the
end of Bush 1, there were 11 circuit
court nominees and 48 district court
nominees, for a total of 59 circuit and
district court nominees.

If we go to the end of President Clin-
ton, it really tells the story.

In President Clinton’s first 4 years,
we had a total of 202 judges confirmed.
When the Democrats controlled the
committee in 1993, there were 112 va-
cancies at the end of the session. Mine
was 54—53, actually. At the end of 1994,
when they controlled the committee,
there were 63 vacancies. I remember
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President Clinton saying that was a
full judiciary. Senator BIDEN was the
chairman, and I agreed. Somewhere
around 60 judges is basically a full judi-
ciary. There may be problems in cer-
tain areas, but basically that is a full
judiciary.

In 1995, the first year after we took
over, there were 50 total vacancies left
and only 13 circuit court nominees left.
Keep in mind, when the Democrats
controlled, on circuit court nominees,
there were 20 at the end of 1993 and in
1994 there were 15. That is what you
have to do at the end of session—not
just choose any 3 months you want to
in any year. Let’s talk in terms of fair-
ness here and statistics.

Let’s go down it again. President
Clinton in 1993 nominated five to the
circuit court. President Bush has nomi-
nated 31—actually more than that. He
had 3 nominees confirmed, but there
were 20 circuit court nominees at the
end of that session. In 1994, he nomi-
nated 17, submitted 17; there were 16
who were confirmed. There were 15 left
over at the end of 1994. The Democrats
controlled the committee. In 1995, he
nominated 16; there were 11 confirmed
of the 16. That is a far better record
than we are hearing about the com-
plaints from the Democrats on what
happened under my leadership. There
were only 13 left, a 7.3-percent vacancy
rate.

In 1996, I was chairman again. We
only had four nominations. That is why
none was confirmed. It was an election
year. Eighteen were left over. If you
stop and think about it, that is still 13
fewer than the vacancy rate right now,
or the vacancy rate that existed last
May 9, 31 vacancies.

In the district courts, if you want to
go through it, in 1993 there were 42
nominations submitted; 24 were con-
firmed. That is when the Democrats
controlled the committee. There were
92 vacancies at the end of the session.

In 1994, there were 77 nominations in
the district court; 84 were confirmed.
And there were only 48 left at the end
of that session. In 1995, when I took
over, there were 68 nominations; 45
were confirmed. And there were 37 va-
cancies. In 1996, there were 17 nomina-
tions submitted; 17 were confirmed. In
that year, 45 at the end of that session.

But if we go to circuit and district
courts combined, in 1993, when the
Democrats controlled the Senate, there
were 47 total nominations submitted.
There were 27 that were confirmed
when the Democrats controlled the
committee and their own President
was there. And there were 112 vacan-
cies at the end of that session. In 1994,
there were 94 total nominations sub-
mitted; there were 100 nominations
confirmed. And there were only 63,
which is still 10 higher than it was at
the end of my tenure, at the end of the
session when President Clinton left of-
fice.

In 1995, there were 84 nominations
submitted; 56 were confirmed. And
there were 50 left over at that time.
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Then in 1996, there were 21 total nomi-
nations submitted; 17 confirmed. There
were 63 left over.

As you can see, if we compare the
statistics, the Democrats were not mis-
treated. They were treated fairly. Ad-
mittedly, it is a tough job being chair-
man of the Judiciary Committee.
These are hot issues. There are always
some people in the Senate, whether lib-
erals or conservatives, who don’t like
certain judges. Let’s face it. It is not
easy to handle some of those problems.
But I have to admit, the Democrats
have been treated very fairly. I would
like to see us treated just as fairly as
they were. With 95 vacancies existing
today, it is apparent that the job is not
getting done.

I reserve the remainder of my time
and suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
EDWARDS). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HATCH. I ask unanimous consent
that the order for the quorum call be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask
unanimous consent that the time dur-
ing the quorum call be charged equally
to both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, I have
sought recognition to support the
amendment offered by the Senator
from Mississippi, Mr. LOTT, our distin-
guished Republican leader, that the
Senate Judiciary Committee shall hold
hearings on the nominees submitted by
the President on May 9, 2001, by May 9,
2002.

It is my view that this resolution is
preeminently reasonable. Senator
DASCHLE, the majority leader, has sub-
mitted a resolution in the nature of a
first-degree amendment saying that
the hearings should be conducted expe-
ditiously.

It is my hope there will be a truce on
the confirmation battles that have
been raging for a very long time—dur-
ing most of the 22-year tenure I have
had in the Senate, all of which has
been on the Judiciary Committee. We
have seen that when there is a Demo-
crat in the White House—for example,
President Clinton—and Republicans
controlled the Senate in 1995 through
the balance of President Clinton’s
term—that the same controversy
arose. I have said publicly, and I repeat
today, that I believe my party was
wrong in delaying the nominations of
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Judge Paez for the Ninth Circuit and
Judge Berzon for the Ninth Circuit and
Judge Gregory for the Fourth Circuit
and the battle along party lines that
arose over the nomination of Bill Lann
Lee to be Assistant Attorney General
for the Civil Rights Division.

Just as I thought Republicans were
wrong in the confirmation process dur-
ing much of President Clinton’s tenure,
I think the Democrats are wrong on
what is happening now with the slow-
ness of the confirmation process.

It may be that, in the final year of a
Presidential term, some motivation
would exist to delay the process so that
if a President of the other party is
elected, there might be a different atti-
tude on the nominations.

Certainly those considerations do not
apply in a first year or in a second
year. The individuals who were nomi-
nated by the President on May 9 were
very well qualified, I think extraor-
dinarily well qualified, being the first
batch submitted by the President.

It would be my hope that we could
establish a protocol. I have prepared a
resolution which would go beyond what
Senator LOTT has called for and would
call for a timetable established by the
chairman of the committee, in collabo-
ration with the ranking member, to set
a sequence for when a nominee for the
district court, circuit court, or Su-
preme Court would have a hearing. Let
that be established and let it be fol-
lowed regardless of who controls the
White House and regardless of who con-
trols the Senate.

Then a timetable ought to be estab-
lished for a markup for action by the
committee in executive session, and a
timetable should be established for re-
porting the nomination out to the
floor.

There ought to be latitude and flexi-
bility for that timetable to be changed
for cause where there is a need for a
second hearing or where an additional
investigation has to be undertaken.
But there ought to be a set schedule
which would apply regardless of a Dem-
ocrat making appointments to a Judi-
ciary Committee controlled by Repub-
licans or a President who is a Repub-
lican submitting nominations to the
committee controlled by the Demo-
crats. It seems to me that just makes
fundamental good sense.

If we established that protocol, it
would stay in effect and we would end
the political division which is not good
for the reputation of the Senate, it is
not good for the reputations of the
Senators, and most importantly, it is
not good for the country.

The resolution I have prepared would
further provide that where a vote oc-
curs for a district court judge or court
of appeals judge along party lines, that
nomination be submitted for action by
the full Senate. The rationale behind
that, simply stated, is if it is partisan
politics, then let the full Senate decide
it.

We just went through a bloody bat-
tle, and I think a very unfortunate bat-
tle, on Judge Pickering. I believe the
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real issue of Judge Pickering was no-
tice to President Bush about the judi-
cial philosophy of a nominee for the
Supreme Court of the United States, if
and when a vacancy occurs.

I do not intend to reargue the Pick-
ering matter, and I know the distin-
guished Senator who is presiding, the
Senator from North Carolina, has a dif-
ferent view of the matter, but Judge
Pickering is a very different man in
2002 than he was in the early 1970s
when he was a State senator from Mis-
sissippi, when segregation was the
norm. Judge Pickering had a lot of sup-
port from people in his hometown of
Laurel, MS, who are African Ameri-
cans, who came in and urged his con-
firmation.

Judge Pickering is behind us. We
ought to learn a lesson from Judge
Pickering.

There are six precedents which Sen-
ator HATCH has put into the RECORD
where nominees turned down for dis-
trict court or circuit court were con-
sidered by the full Senate. That was
the practice when Judge Bork was
turned down by the Judiciary Com-
mittee on a 9-to-5 vote. He was then
considered by the full Senate and ulti-
mately defeated 58 to 42, but he was
considered by the full Senate.

Justice Thomas had a tie vote in the
Senate. We have not had any nominee
in my tenure—perhaps no nominee in
the history of the Court—more con-
troversial than Justice Thomas. But
when the motion was made to submit
Justice Thomas for consideration by
the full Senate, it was approved 13 to 1.

My resolution further calls for Su-
preme Court nominees to be considered
by the full Senate regardless of the
committee vote, and I believe there has
been an acknowledgment on all sides—
more than a consensus, a unanimous
view—perhaps just a consensus, but the
general view that a Supreme Court
nominee ought to be submitted to the
full Senate.

My resolution will also provide that
the matter will be taken up by the full
Senate on a schedule to be established
by the majority leader, in consultation
with the minority leader.

We ought to get on with the business
of confirmations. Senator LOTT’S pro-
posal of a 1-year period I think is pre-
eminently reasonable. One might call
it a statute of limitations in reverse.
We lawyers believe in statutes of limi-
tations.

Beyond Senator LOTT’s amendment, I
believe there ought to be a protocol
which would establish timetables and a
procedure for ending this political grid-
lock, taking partisanship out of the ju-
dicial selection process so that the
courts can take care of the business of
the country. There are many courts in
a state of emergency with too few
judges to handle the important litiga-
tion of America. I know that is some-
thing in which the Presiding Officer
has a deep and abiding interest, having
spent so much of his life in the trial
courts, and I spent a fair part of mine

CONGRESSIONAL RECORD — SENATE

in the trial courts as well. In a sense,
the Senate is something of a trial court
as well. I hope we get the right verdict
here.

I thank the Chair and yield the floor.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. McCONNELL. Mr. President, I
say to my friend from New York, my
remarks are very brief and if he would
not mind my going ahead, this is the
only opportunity I will have to make
these remarks prior to the vote.

Mr. SCHUMER. Mr. President, I
never mind deferring to the Senator
from Kentucky, especially when he is
brief.

Mr. McCONNELL. That is a very
good habit, and I hope the Senator
from New York will continue it.

Mr. President, I commend the former
chairman of our committee, Senator
HATCH, and Senator SPECTER for their
observations about the dilemma in
which we find ourselves. Senator SPEC-
TER and Senator HATCH both received a
good deal of criticism from a number of
Members on this side of the aisle for
moving too many Democratic judges
during the period when President Clin-
ton was in the White House and the Re-
publicans were in the majority in the
Senate. We should listen to them when
they engage in this debate.

Senator SPECTER, in particular, was
very sympathetic to moving Demo-
cratic nominees out of committee and
has offered today to discuss a resolu-
tion he is going to submit that I think
provides a solid bipartisan way to
begin to resolve this dilemma in which
we find ourselves.

I say to Senator LEAHY, the chair-
man of the committee, he has been to-
tally fair with us in Kentucky in deal-
ing with our district judges. We had
three vacancies in the Eastern District,
all of which have been filled. So we cer-
tainly have no complaint on that score.

I do want to say something about the
Sixth Circuit. The Sixth Circuit is
made up of Michigan, Ohio, Kentucky,
and Tennessee. It is currently 50 per-
cent vacant. It basically cannot func-
tion. It is not because President Bush
has failed to act. He has nominated
seven individuals for those eight posi-
tions, and they have been nominated
for quite some time: John Rogers from
my State was nominated 93 days ago;
Henry Saad, Susan Neilsen, and David
McKeague were nominated 134 days
ago; Julia Gibbons was nominated 164
days ago; and Jeffrey Sutton and Debo-
rah Cook were nominated an incredible
317 days ago with no hearings on any of
these nominees.

Finally, in terms of the Senate as an
institution, we cannot function this
way. This is simply not acceptable. 1
think the voters have a right to expect
us to do our work. If we are going to
come anywhere close to treating Presi-
dent Bush as President Clinton and
President Reagan were treated, we are
going to have to start having hearings
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and votes on nominees for these circuit
court vacancies.

I know this is a difficult matter. I
know it has become increasingly politi-
cally charged in the years I have been
in the Senate and that both sides have
contributed to it. If we are not going to
stop that now, then when? This is a
good time to sit down in a bipartisan
fashion and figure out how we can do
what is in the best interest of the coun-
try because whether people on the
other side like it or not, President
Bush is there. He is going to be there
for another 3 years for sure. We need to
deal with these vacancies at the circuit
court level.

I am in strong support of the Lott
resolution to ensure the fair treatment
of President Bush’s judicial nominees.

As the resolution lays out, the situa-
tion with judicial vacancies has gotten
remarkably worse since President Clin-
ton left office. There were 67 vacancies
when President Clinton left office. This
vacancy situation has now jumped to
95 vacancies. Thus the percentage of
vacancies has climbed from 7.9 percent
to 11 percent.

It is a sorry state indeed, when Fed-
eral judges are retiring at a faster rate
than we can replace them. This va-
cancy situation is particularly acute
on the circuit courts, where, as the res-
olution notes, 31 of the 96 vacancies
exist. This is an astounding 17.3 per-
cent vacancy rates for the courts of ap-
peals—almost one seat out of every five
being empty.

As the ranking member of the Judici-
ary Committee said, my own circuit—
the sixth—covering Michigan, Ohio,
Kentucky, and Tennessee, is the worse
off of all the circuits. Fully one-half of
the appellate judgeships on the sixth
circuit are vacant. Think of that.
Every other seat on the Federal circuit
that hears appeals from my constitu-
ents is empty. That is alarming.

Now, my friend the chairman—and he
is my friend—knows how warmly I feel
about him for his handling of the dis-
trict court vacancies in my home
State.

But I must confess, I am at a loss,
and am becoming increasingly exas-
perated, at the inability or outright re-
fusal—at this point, I don’t know
which—to confirm some judges to my
home circuit.

Let me be clear. This is not the
President’s fault. He has nominated in-
dividuals to fill seven of the eight seats
on the sixth circuit. Yet none—I repeat
none—has even gotten so much as a
hearing, even though all of the paper-
work of these nominees is complete.

As I said, these individuals have been
before the Senate for quite some time:

John Rogers was nominated 93 days
ago;

Henry Saad, Susan Neilson, and
David McKeague were nominated 134
days ago;

Julia Gibbons was nominated 164
days ago; and

Jeffrey Sutton and Deborah Cook
were nominated an incredible 317 days
ago.
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Back home in Kentucky, if you don’t
do your job for 10 months, you are
probably out looking for work. I think
the American people ought to remem-
ber that come election time, when they
are thinking about who should run the
Senate.

On behalf of my constituents, I urge
the chairman to take at least some ac-
tion—some action—and try to get at
least a few of these judges confirmed
before the end of the year.

To do that, we are going to have to
pick up the pace considerably. We hear
about how poorly President Clinton
was treated—even though he got close
to 400 judges and finished in second
place all time, only 5 behind President
Reagan.

But to equal the number of judges
President Clinton got confirmed in his
first term, we’re going to have to con-
firm 87 or so judges before the end of
the 107th Congress. And to reach that
parity, we’re going to have to have
hearings, markups, and votes on over
four judges per week.

We can’t just have a nomination
hearing for a single circuit court nomi-
nee every other week. We can’t have a
confirmation hearing one week—with
maybe one circuit court nominee at
best—and a markup the next week. We
need to get on a regular pace of having
hearings, markups, and floor votes
every week for a reasonable number of
judges, including circuit judges.

In sum, because the vacancy situa-
tion is deteriorating by the day, I am
compelled to urge the adoption of the
Lott resolution.

I thank the Senator from New York
for his indulgence in allowing me to go
ahead of him.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, I wish
to say a few words about judicial nomi-
nations and the pending amendment.
Our friends on the other side of the
aisle made a lot of hay about our
record of judicial nominations, but the
facts do not support the allegations.

First, under Chairman LEAHY’S lead-
ership in the 9 months since the Sen-
ate’s reorganization, and despite the
disruptions caused by the attacks of
September 11 and the anthrax in our
offices, we have sent 42 nominees to be
voted on. Yet our friends continue to
argue we are not holding enough hear-
ings. Forty-two nominees is a huge
number.

I remember the hearing we had the
day we were evacuated from the Hart
Building and all of the office buildings.
We had a hearing—that happened to be
the first one with Judge Pickering —in
a cramped, little room in the Capitol.
Senator LEAHY came back once during
recess to hold a hearing, I am told.
This is clearly not the action of a
group trying to hold up judges.

In 1999 and 2000, by contrast, the Re-
publican-controlled committee held
only seven hearings all year, and those
were entire years, not the few months
we have had.
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Second, our friends claim we are con-
firming too few judges. We have put 42
on the bench. That is more than were
confirmed in the entire first year of the
Clinton administration when the
Democrats controlled the Judiciary
Committee.

They argue we are stalling. But when
one looks at comparable years, Chair-
man LEAHY’S Judiciary Committee is
well ahead of pace. So the claims of
stalling ring hollow when one looks at
the facts.

Third, when we point to raw num-
bers, our colleagues change the argu-
ment and point to the percentage of
seats that remain vacant. Well, a prob-
lem cannot be created and then the
complaint made that someone else is
not solving it fast enough. That is the
height of unfairness. That is the height
of sophistry.

Our Republican friends controlled the
Judiciary Committee during the last 6
years of the Clinton administration,
and during that time vacancies on the
bench increased some 60 percent. All of
a sudden we are concerned about va-
cancies. What happened in 1998 and 1999
and 2000? We were not concerned with
vacancies then—only now.

We are not going to play games and
say what is good for the goose is good
for the gander. We are not suggesting
two wrongs make a right by holding up
judges the way it was done previously.
Instead, we are going to decrease that,
and we have gotten off to a good start.

Addressing the point my good friend
from Kentucky made about the Sixth
Circuit, yes, there are many vacancies
there, and that is because nominees
who were put in by President Clinton,
Helene White in particular, were held
up for very long periods of time.

Now, what is fair if you want to fill
the vacancies? What is fair is not for
the President to just pick names and
say, endorse these, but what is fair is
for the President to sit down with all
the Senators from the Sixth Circuit,
not only the Senators from one party,
and come to an agreement about who
should be nominated. Maybe Helene
White should be nominated now, and
then one of the President’s selections.
Maybe it should be people on whom
both sides can agree.

So if there is real concern about fill-
ing the Sixth Circuit, I say to my col-
league from Kentucky—I wish he were
still present—then consult all the Sen-
ators of that circuit and we can get
judges done like that.

To say, after the other side held up
judges whom President Clinton nomi-
nated, now we should just, without
even aforethought, approve all the
judges President Bush nominates, when
he does not consult with anyone from
this party—and I say that as somebody
who greatly respects the President and
gets along with him—does not make
any sense at all. Do not make the argu-
ment about vacancies that you have
created unless you are prepared to
make this a partnership to fill those
vacancies.
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That leads to my fourth point. Be-
cause so many Clinton nominees never
got hearings and never got voted on by
the Republican-controlled Senate, the
courts now more than ever hang in the
balance. Some of the nominees have
records that suggest extreme view-
points. It is our obligation to examine
the records closely before we act. The
Senate is the last stop before a lifetime
appointment on the Federal bench, and
so we cannot blindly confirm judges
who are a threat of rolling back rights
and protections through the courts not
over the last 25 years but over the last
70. Some of these judges want to go
back to pre-New Deal: Reproductive
freedoms, civil rights, the right to pri-
vacy, the right to organize, environ-
mental protection, worker and con-
sumer safety.

In my State of New York, the admin-
istration has so far worked with us in
good faith to select nominees who meet
three requirements for judges, at least
the three I have told them I care about:
Excellence, moderation, and diversity.
Nominees who meet these criteria will
win my swift support. For those nomi-
nees who raise a red flag, whose record
suggests a commitment to an extreme
ideological agenda, we have to look at
them closely.

These days, the Supreme Court is
taking fewer than 100 cases a year.
That means these appellate court
nominees particularly will have, for
most Americans, the last word on cases
that are the most important matters in
their lives. We need to be sure the peo-
ple to whom we give this power for life
are fair minded, moderate—I never like
judges too far left or too far right; they
both become activists and try to
change the law way beyond what the
legislature wants—and they have to be
worthy of the privilege.

We have worked together with our
Republican colleagues on several mat-
ters since September 11, and by and
large we have done well to keep things
bipartisan. Campaign finance reform
yesterday was a huge hurdle for us to
clear. On election reform, I am opti-
mistic we are very close to a bipartisan
solution. The energy bill has a lot of
amendments to work through.

Again, in this body, whether you
have 51 or 49, much cannot be accom-
plished unless we work in a bipartisan
manner. On judicial nominees, why can
we not do the same thing? Both sides
ought to be working together to cor-
rect imbalances in the court and keep
the judiciary within the mainstream.
We need nominees who are fair and
open minded, not candidates who stick
to an ideological agenda. The Constitu-
tion mandates this. It is not just the
Senate consent; it is the Senate gives
advice and consent. As far as the ad-
vice part of that phrase goes, there has
been very little advice sought of this
body. That is the reason we have such
a deadlock.

I prefer judges who do not stick to an
ideological agenda. I prefer our judges
share views with mainstream America.
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However, I have no problem in voting
in favor of some very conservative
nominees when there is some balance
on the court; there is Scalia on one
side, maybe, and a Black or a Douglas
on the other side. That would make a
great Supreme Court. The issues would
be debated.

That is what President Clinton did,
by and large. He nominated moderates.
We forget that. If you look at an
unobjective scale and look at middle
America, the nominees of President
Bush are much further to the right
than President Clinton nominees to the
left. Most of the people he nominated
were prosecutors, law firm members. It
was not a phalanx of legal aide lawyers
and people who would tend to be more
liberal. Even the moderates toward the
end of Clinton’s terms did not get a
hearing on the Fifth Circuit.

Mr. KENNEDY. Will the Senator
yield?

Mr. SCHUMER. I am happy to yield.

Mr. KENNEDY. I thank the good
Senator for his presentation today, re-
viewing the historical background of
the record of the committee, as the
Senator from Vermont, our chairman,
Mr. LEAHY has done—and he has been
assaulted and attacked. Senator SCHU-
MER has also reviewed the unfairness of
the treatment of individuals as a result
of the Republican activities.

I agree with the Senator from New
York. We ought to understand what the
Constitution asks of us; that is, have
shared power with the Executive. We
know this President has the primary
responsibility, but it is a shared power.
We ought to exercise it in a responsible
way. I hope that will be the way in the
future.

If there is any benefit that will come
from this debate and discussion, per-
haps it is that we will have a better un-
derstanding, as will the American peo-
ple, and we will move ahead in trying
to get well-qualified people who de-
serve to be there.

I have a number of echoes that still
ring in my mind about how people were
treated. Numbers do not always define
how people were treated. I was in the
Senate when Ronnie White, who had
been reported out of our committee,
and on a Tuesday afternoon was going
to be voted on at 2:15, the Republican
caucused on Ronnie White, and without
any information to any of the members
of the Judiciary Committee, came
here, after distorting and misrepre-
senting his position, and voted unani-
mously—every single Republican—
against him, without any notification,
serious distorting, and misrepresenta-
tion of his outstanding record as a
judge.

Talk about fairness. This was after
Senator BOND from Missouri had intro-
duced him to the Judiciary Committee
recommending the Judiciary Com-
mittee support him, and the Judiciary
Committee did support him. But not
behind closed doors, with distortion
and misrepresentation, in an attempt
to humiliate him. Fairness goes there,
too, does it not?
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Also, I remember the case of Bill
Lann Lee very clearly. There are many
Horatio Alger stories about the strug-
gle of parents who have sacrificed in
order to give the opportunity for edu-
cation to their children. But they have
a hard time mentioning the extraor-
dinary sacrifice of the parents of Bill
Lann Lee.

I remember the hearings on Bill Lann
Lee. He had been an outstanding civil
rights leader. Individuals on the oppo-
site side of his cases came in and testi-
fied about his fairness and how he com-
mitted to the Judiciary Committee
that he was prepared to uphold the law.
But not according to the Judiciary
Committee and to the majority of the
Judiciary Committee. They refused to
let him go ahead and get confirmed and
let the President of the United States
have his own person, his own man in
this case, to be the head of the Civil
Rights Division.

It is not just numbers; it is how peo-
ple are treated. I would hope we could
get about the business in trying to find
a way to work together. I was sur-
prised—I don’t know whether the Sen-
ator was surprised—to read in the
newspaper, and I don’t know if it is ac-
curate, about how a principal Presi-
dential adviser indicated they were
prepared to take up what they consider
a challenge by the Judiciary Com-
mittee and continue to nominate indi-
viduals who were going to be represent-
ative of a particular philosophy.

If we are trying to talk about fair-
ness, trying to talk about balance, try-
ing to talk about quality in the Fed-
eral judiciary, I don’t know if the Sen-
ator finds it perplexing we have rep-
resentatives of the party talking about
fairness, and at the same time prin-
cipal advisers of the President of the
United States are evidently giving re-
assurances to, in this case the Wash-
ington Post, saying to individuals: Not
to worry; the administration will con-
tinue to support very conservative
nominees.

I ask unanimous consent to have this
article from the Washington Post
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Post, Mar. 20, 2002]
ROVE TO GROUP: BUSH TO PRESS FOR
CONSERVATIVE JUDICIARY
(By Alan Cooperman and Amy Goldstein)

As the Senate Judiciary Committee was
voting Thursday evening to reject U.S. Dis-
trict Judge Charles W. Pickering for an ap-
pellate court position, presidential adviser
Karl Rove was telling an influential Chris-
tian political action group that President
Bush would continue to nominate conserv-
atives as federal judges.

“We’re not going to have a pleasant day
today [in the Senate],” Rove told the Family
Research Council at the Willard Hotel, ac-
cording to a tape recording given to The
Washington Post by an attendee. ‘. . . This
is not about a good man, Charles Pickering.
This is about the future. This is about the
U.S. Supreme Court. And this is about send-
ing George W. Bush a message that ‘You send
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us somebody that is a strong conservative,
you’re not going to get him.’

‘“‘Guess what?”’ Rove added. ‘“They sent the
wrong message to the wrong guy.”

In addition to sounding a defiant note on
judicial nominations, Rove’s speech set out a
broad agenda for cooperation between the
administration and the Christian right.

““There’ll be some times you in this room
and we over at the White House will find our-
selves in agreement, and there’ll be the occa-
sion when we don’t. But we will share a heck
of a lot more in common than we don’t. And
we’ll win if we work together far more often
than the other side wants us to,” Rove told
the group of about 250 Christian political ac-
tivists from around the country.

During the speech and subsequent ques-
tion-and-answer session, Rove promised that
the white House would push welfare reforms
that encourage families and marriage.

He also said the administration would try
to find ways to support crisis pregnancy cen-
ters that counsel women against abortion.
And he predicted a battle in the Senate over
administration-backed proposals to ban
human cloning. ‘“The other side is winning
the P.R. war” to permit laboratory cloning
for medical research, he said.

Rove referred to the Senate’s action on
Pickering’s nomination as a ‘‘judicial lynch-
ing”’ and said the blocking of such nominees
“needs to be the issue in every race around
the country for the United States Senate.”

Senator Patrick J. Leahy (D-Vt.), chair-
man of the Judiciary Committee, has denied
that the panel is out to block Bush’s judicial
selections, noting that it approved 42 nomi-
nees to federal courts before it rejected Pick-
ering.

Leahy also said the panel had conducted
more hearings and votes on federal judge-
ships since Democrats assumed a majority in
the Senate last year than the GOP-led Sen-
ate did during the entire Clinton administra-
tion.

Mr. KENNEDY. I am interested in
any reaction of the Senator.

Mr. SCHUMER. I thank the Senator
from Massachusetts for, as always,
being right on target. The Senator
makes two very good points that I
share.

No. 1, it seems we are supposed to re-
member history. The other side would
like us to forget about everything that
happened in 1998, 1999, and 2000 and say:
Forget all that; just go forward.

Unfortunately, we are left with the
burden of going forward based on what
happened in the past, based on the fact
the bench was empty because there
were certain people who did not meet
certain criteria; based on the fact, as
the Senator from Massachusetts men-
tions, there was not a process in cer-
tain instances—no fault of our good
friend from Utah.

The case of Ronnie White was one of
the more appalling cases I have wit-
nessed in my 22 years in the Congress,
in the House and the Senate. It seems
there is a whole new standard. What is
s0 ironic, the second point the Senator
from Massachusetts made, we could
easily come to agreement if we work in
a bipartisan way. Let’s not fool any-
body. We have not been consulted. We
have not been asked for advice. We
have not been talked to about where
judges should be. It is, instead: Here is
the group and you must rubberstamp
them. That is not what the Founding
Fathers intended.
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Most Americans would agree the
President and our colleagues from the
other side would nominate judges to
the right of the mainstream, and we
might like judges somewhat to the left
of the mainstream. Doesn’t it make
sense if we consulted we would come
together in the middle? It seems to be
the view of the other side, all of a sud-
den—not a consistent view, not a view
held for the last decade or two, but all
of a sudden—unless you find a judge
who has engaged in some kind of egre-
gious conduct, you must approve them.
I object to that and I thank the Sen-
ator from Massachusetts for bringing
this up.

It is perfectly fair to ask people
about their judicial philosophy. This is
the third position of our government.
It is as important as any of the others.
We do not just rubberstamp people.
The only time in our history when
there has not been this kind of debate
is when both sides were intent on
nominating moderate judges, such as
in the Eisenhower administration. But
otherwise, in the late 1960s, early 1970s,
there were judges way to the left and
people on the other side said bring it to
the middle. That was fair. We are say-
ing the same thing now.

I just ask my good friend from Mas-
sachusetts who has so much experi-
ence, doesn’t it seem logical that if we
were consulted, we would not get ev-
erything we wanted; if there was advice
as well as consent, that we would come
up with moderate, mainstream
judges—to the middle, that we would
move them quickly, that the process
would be truly bipartisan, instead of
the hard right talking to the far hard
right and deciding that is a com-
promise?

Mr. KENNEDY. The Senator is abso-
lutely correct. We have seen examples
where we have worked together. I can
think of the area in which I have been
most involved, working with the ad-
ministration on education reform. We
have seen other actions out here—the
bioterrorism effort, and just recently
working together in our committee—
the Senator is a Member—on the whole
reform of the immigration system. We
have a strong bipartisan effort. We
have lines of communication. We do
not get everything we need, but that is
the way it works.

I daresay our judiciary ought to be
the No. 1 area where we are working
together because of the key aspect, the
protection of the basic and funda-
mental liberties that are enshrined in
the Constitution, ultimately rests with
the judiciary. That ought to be the
prime example of working together.
History has given us those examples.

What we find distressing is, now, the
report of Mr. Rove to a group:

Bush to press for conservative judiciary.

It isn’t we are going to be pressing
for the best qualified members of the
judiciary. It isn’t going to be the ones
who can serve the public best. This is
the kind of view that is evident within
the administration.
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I regret that. I think the Senator has
outlined, really, the way we should
proceed. I want to give him the assur-
ance—I know the Senator from New
York feels this way, and we see the
Presiding Officer, the Senator from
North Carolina, a member of the Judi-
ciary Committee—we all want to try to
get in the courts well-qualified individ-
uals who have a fundamental and core
commitment to constitutional rights
and liberties.

I thank the Senator and appreciate
his comments.

Mr. SCHUMER. I thank the Senator
from Massachusetts.

We really hope, on our side, we can
work together. We do want to be bipar-
tisan. I think every time the President
has reached out his hand, we have tried
to move in the direction that brings us
to the middle.

Somehow on judicial nominations it
is different. I don’t know why it is dif-
ferent. Maybe my good friend from
Utah would recognize why it is dif-
ferent. I don’t know. But he must know
that on the Judiciary it is.

I, for one, have no litmus test at all.
As I mentioned, I am willing to see bal-
ance on the Court. That means some
judges to the right and some judges to
the left and many in the middle; it is
not all over to one side.

President Bush told us he picked
judges in the mold of Scalia and Thom-
as. If you look at the nine members of
the Supreme Court, those are the two
furthest to the right. One or two
Scalias or Thomases, that is one thing.
A bench of nine of them, that is not
what Americans wanted in the election
of 2000. The electorate was moderate
and voted towards the middle. A bench
filled with conservative judges is not
what is in the mainstream of this coun-
try. It is unacceptable.

I worry that the administration is
willing to take casualties in this fight.
They will send up waves of Scalias and
Thomases. If one of them gets shot
down, there will be another one. It is a
small price to pay. They still win and
stack the courts. I, for one, don’t be-
lieve that is the way we should pro-
ceed.

Our country is divided ideologically.
The mainstream is right in the middle,
as it almost always is. There are peri-
ods when it is further to the right or
left—it is not right now. The Presi-
dential election showed that.

We had two presidential nominees,
neither of whom was at the far end of
their party—both probably in the mid-
dle of their parties—and the election
was as close as could be. The American
people were not saying give us people
on the bench way over to the right—in
the 10 percent most conservative; they
were saying move to the middle.

Again, there has been no consulta-
tion with us, no desire to meet us part
of the way—as there is on education,
and has to be on budget. Rather, the
Administration sends us wave after
wave of people way over to the right.

It is not going to create harmony. It
is not going to create comity. It is not
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going to create a full bench. And it is
not going to create a fair bench. It is
going to give many of us no choice
than to vote ‘“‘no’”” more often than we
would like.

I was at the Supreme Court last week
addressing the Judicial Conference of
the United States. I spoke to Justice
Rehnquist. He was sitting next to me
and to other Judges there. I stated my
message, and I think it must be re-
peated.

Our courts are in danger of slipping
out of balance. We are seeing conserv-
ative judicial activism erode Congress’
power to enact laws that protect the
environment and women’s rights and
workers’ rights, just to name a few.
Like at almost no other time in our
past, we are seeing a finger on the scale
that is subtly but surely altering this
balance of power between Congress and
the courts. It is not good for our Gov-
ernment, it is not good for the country,
and it should stop.

Moderate nominees, who are among
the best lawyers to the bar—the best
nominees the bar has to offer—are
being confirmed rapidly. The com-
mittee has voted in favor of 42 of them
in just 8 months. I can tell you for me,
as chairman of the Subcommittee on
Courts, it is a heck of a lot easier to
rapidly confirm nominees when almost
everyone agrees that a nominee is le-
gally excellent and ideologically mod-
erate. When issues of diversity are
properly accounted for, we move for-
ward hand in hand together.

The debate in the Chamber doesn’t do
anything to solve the problem we all
agree is facing our courts. I agree we
have to do better. But doing better
doesn’t mean an administration that
nominates without consultation and
thinks that our job should be just to
rubberstamp them, pass them through,
or give them some Kkind of ethical
check and nothing else. That is not
how it is. That is not how it was. That
is not how it is going to be.

That leads to my final and fifth
point. I think the rhetoric here some-
times gets out of hand. Each side has
views that are firmly held. That is why
compromise in coming to the middle is
important. But anytime that we on
this side vote against a nominee the
President has put forward, we are ac-
cused of playing politics, or even that
we are not voting for what we believe
is right, but because some evil, mali-
cious groups out there are exerting too
much pressure. Groups that support
the nominees, the Christian Coalition,
for instance, they are great. They are
exercising their constitutional right.
But a group like the NAACP, that is
against a nominee, is exerting too
much pressure.

Come on, that is not where this de-
bate ought to be.

How about this idea that we are hold-
ing up nominees because we have asked
for unpublished opinions? For Judge
Pickering, the vast majority of his
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opinions, huge numbers, were unpub-
lished.

Let’s take it the other way. Let’s say
we would not have asked for his opin-
ions. Let’s say we had not spent weeks
reviewing them, as we should do with a
lifetime appointment to the court of
appeals. Everyone in this Chamber
knows what would have happened. We
would have been accused of voting
against the nominee without even re-
viewing his record.

To suggest there is something wrong
with doing a thorough review of a
nominee’s record is to suggest that ei-
ther we just rubberstamp confirma-
tions or simply make up our minds on
the basis of politics and party and not
the record.

The irony is, of course, that some of
my friends who are leveling these com-
plaints are the same folks who re-
quested that Clinton nominees not just
go over their records, their judicial and
legal records, but how they voted as
private citizens in statewide referenda.
These are my same colleagues who
criticize us for saying ideology is rel-
evant. I do not get that.

They want us not to review all the
opinions of a nominee, but when the
nominees were nominated before, they
wanted even to know their private vot-
ing records.

Last summer, getting to my conclu-
sion here, I called for us to be more
open and honest about how we handle
judges. I said we should take judicial
philosophy and ideology out from
under the rug. I said we should stop
playing ‘‘gotcha’ politics and start
saying what we are really thinking, so
if one side is opposed to a judge but
they don’t want to say they are op-
posed to his record, they don’t go look
and see what he did 30 years ago and
look for some minor, certainly forgiv-
able transgression.

If ideology didn’t matter, how come
most of the votes on most of the con-
troversial judges, where supposedly it
was something somebody did 30 years
ago—sometimes it is all the Repub-
licans who think that transgression
was terrible and that judge should be
voted down, and the Democrats think,
oh, no, it is fine. Then the opposite oc-
curs, and then the Democrats say: Oh,
that transgression is horrible.

If the votes were evenly scattered
throughout our philosophical views and
in our party, then fine. But they aren’t.
We know what is going on here. We
ought to do it out in the open.

I am proud to say that judicial phi-
losophy and ideology will influence my
vote. It is not a litmus test, but it cer-
tainly is part of nominating and con-
sidering a judge.

To do that, we have to investigate
records and hold hearings where tough
questions but fair questions are asked
and where nominees have the chance to
tell their side of the story.

I chaired the first hearing on Judge
Pickering. I was there for the second
hearing. Every Senator had a chance to
ask every question he or she wanted.
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Judge Pickering was given every op-
portunity to answer those questions.
The process was fair, and the process
worked.

I understand there is a lot of tension
around here about that vote. I under-
stand that some feelings were hurt.
That doesn’t make me happy. I would
like to be able to vote for every single
judicial nominee who comes before us.
But we have an awesome responsibility
here. We do the Nation’s work.

I couldn’t be more proud to be a
Member of this august body. I look at
my friends, such as the senior Senator
from West Virginia, Mr. BYRD, and the
senior Senator from Utah, Mr. HATCH,
and the majority leader and minority
leader. And I see the best the Nation
has to offer—fine Senators, all of them.
I see Senators who want to bring honor
to this institution. As we go forward
with these confirmation hearings, we
need to do better ourselves to respect
the traditions of this body.

It is my profound hope that we will
continue to hold hearings, that we will
continue to be careful, that we will
continue to fully review nominees’
records, that we will continue being
honest about why we are voting the
way we are voting, and also that we
can dampen the rhetoric and respect
the way each of us approaches these
votes.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. HATCH. Mr. President, I have
been listening to my colleague. It has
been very interesting to me. Of course,
they brought up Ronnie White. Ronnie
White was voted out of the committee.
His nomination was at least brought to
the floor where he had a vote. Both of
his home-State Senators voted against
him. Under those circumstances, it is
pretty hard to say that other Senators
were acting improperly in supporting
the home-State Senators. I can tell you
right now that when two Senators from
any State fail to return a blue slip for
a district court nominee, that is basi-
cally the end of that district court
nominee. If they were split, that nomi-
nee might come to the floor. I do not
know if that is the position the current
Judiciary Committee is taking. But at
least White had a vote.

Judge Pickering didn’t even get that.
I think the reason was that Judge
Pickering would have been confirmed
on the floor because he is a fine man.
Everybody knows it.

To bring up Bill Lann Lee, who was
not a lifetime appointment, seems to
me goes a little bit far here. I like him.
He is a good man. I would have sup-
ported him for any other position. But
he was a recess appointment. I pre-
dicted that one reason we couldn’t sup-
port him was that he said he was
against race-based quotas. Yet his
whole experience in California had
been Dbuilt upon bringing actions
against municipalities and other bodies
on behalf of the organization he rep-
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resented. The municipality either had
to spend millions of dollars in defend-
ing itself, even though they probably
would have won in the end, or they
would have to settle the case. And
guess what? Race-based quotas would
be imposed upon them.

So some of the defendants just set-
tled the case to get rid of the extra ex-
penses they did not want to go
through. That is the way it is done.

I predicted he would use the Civil
Rights Division to do exactly that. I
think, of course, there was more than a
better case that he would do exactly
what he did. That doesn’t negate the
fact that he is a terrific human being
and somebody for whom I personally
care. But we are talking about a vol-
ume of law.

Again, I come back to all the scream-
ing and shouting about how badly Clin-
ton judges were treated. Reagan, the
all-time champion with 382 confirmed
judges, had 6 years of a Republican
Senate. Clinton had 5 fewer, 377 judges,
and with 6 years of a Republican Sen-
ate, the opposition party.

Where is the argument? I have to say
this: We never had 112 vacancies at the
end of a session. We never had 95 va-
cancies at the end of the session, which
is where we are today—95 vacancies.

Let me go a little bit further. I truly
do love the Senator from New York. We
all laughed in committee because he
said he loved me and I said I loved him.
He is a fine man, and he is a very good
advocate. I respect him. His argument
is that we should go right to the mid-
dle and we should just appoint mod-
erates.

I have to tell you that if that had
been the rule when President Clinton
was President, we wouldn’t have many
Clinton judges on the bench today.
They weren’t exactly moderates. Some
were. Some in the Bush administra-
tion—in fact, probably a majority will
be moderate nominees.

To say that you can’t have a liberal
on the bench, or you can’t have a con-
servative on the bench, or someone in
the mainstream just because one side
or the other doesn’t want him or her, I
think is wrong. Admittedly, we have
right-wing groups come in here and
start demanding that I stop all these
judges. I told them to get lost. I would
like to see the Democrat side tell those
liberal, left-wing groups to get lost—
not that they cannot speak out in this
country; of course, they can. But when
they start character assassinations as
they did with Judge Pickering, I think
they ought to be told to get lost. When-
ever conservative groups did it, I told
them to get lost.

The Senator from New York said the
White House has not consulted with
Democrats about judicial nominees.
But I can count on the fingers of one
hand the number of circuit court nomi-
nees of President Bush who do not have
blue slips supporting their nominee.
This goes for numerous States with
Democrat and Republican Senators
alike. Of course, Judge Pickering had



S2210

the support of his home-State Sen-
ators. There were no blue slips with-
held in that case. Both Senators want-
ed Judge Pickering. I think a majority
of the Senate wanted Judge Pickering.

I am not sure what kind of White
House consultation my colleagues have
in mind. Surely they are not talking
about veto power over all of President
Bush’s nominees regardless of whether
they are from their own State. This
would fly in the face of the committee
blue slip process and precedents we
have always had. But that seems to be
what they are asking for.

If the White House doesn’t come up
and consult with Senators who are not
from the State that the nominees are
coming from—are they are using that
as an excuse? The White House does
have an obligation to consult. I have
told them they have to consult, and I
expect them to. I know Judge Gonzales
and his team consult with Senators
who have people from their States.

Are we going to go as far as Abner
Mikva went? The former distinguished
judge on the Circuit Court of Appeals
for the District of Columbia recently
wrote an article stating that he
thought President Bush should not
nominate anyone to the Supreme Court
because he really doesn’t have a man-
date; he is not really the President of
the United States. That is like saying
the Defense Department shouldn’t real-
ly operate; that we should leave it to
up to the Senate Committee on Armed
Services to solve these problems. That
is how ridiculous these arguments get.

The fact of the matter is that liberal
Presidents generally appoint more lib-
eral judges; conservative Presidents
generally appoint more conservative
judges.

I don’t think you can categorize
George Bush’s judicial nominees as
purely conservative. They have been in
the middle of the mainstream. That
doesn’t mean because some are con-
servative that they are outside of the
mainstream. The mainstream includes
from the left to the right—reasonable
people who want to do what is right,
who literally are willing to abide by
the law, and who deserve these posi-
tions.

The Republicans didn’t take the posi-
tion that we just have moderates in the
Federal judiciary when President Clin-
ton was President. Frankly, if we had
taken that position, we would have
been excoriated like you couldn’t be-
lieve here in the Chamber, or, in fact,
anywhere.

The fact of the matter is that all we
are asking is fairness. We have 95 va-
cancies. Last May 9, we had 31 Federal
Circuit Court of Appeals vacancies.

Today, we have 31 Federal circuit
courts of appeals vacancies—a year
later. And we have 8 of the original 11
nominees still sitting in committee
without a hearing, some of the finest
nominees I have ever seen, none of
whom would be categorized as far
right, in my opinion, all of whom are in
the mainstream, and all of whom have
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been approved by the ABA either with
a ‘‘qualified” or a ‘‘well qualified’’ rat-
ing, and some of the most important
nominees in history.

I am also compelled to respond to a
severe mischaracterization that some
of my Democratic colleagues have per-
petrated about judges. They have re-
peated that they noticed their first
confirmation hearing within minutes
of reaching a reorganization resolution
in July. While technically true, this
declaration leaves out an important
fact:

The Democrats took charge of the
Senate on June 5 of last year, but
failed to hold any confirmation hear-
ings during the entire month of June.

There is simply no basis for asserting
that the lack of an organizational reso-
lution prevented the Judiciary Com-
mittee from holding confirmation
hearings in June, which is precisely
what my colleagues have implied.

The lack of an organizational resolu-
tion did not stop other Senate commit-
tees from holding confirmation hear-
ings in June. In fact, by my count, 9
different Senate committees under
Democratic control held 16 confirma-
tion hearings for 44 nominees during
the month of June. One of these com-
mittees—Veterans’ Affairs—even held a
markup on a pending nomination.

But in the same period of time, the
Judiciary Committee did not hold a
single confirmation hearing for any ju-
dicial and executive branch nominees
pending before us—despite the fact
that some of those nominees had been
waiting nearly 2 months.

What’s more, the lack of an organiza-
tional resolution did not prevent the
Judiciary Committee from holding five
hearings in 3 weeks on a variety of
other issues besides pending nomina-
tions. Between June 6 and June 27, the
committee held hearings on the Fed-
eral Bureau of Investigation, chari-
table choice, and death penalty cases.
There were also subcommittee hearings
on capital punishment and on injecting
political ideology into the committee’s
process of reviewing judicial nomina-
tions.

Although several members were not
technically on the committee until the
Senate reorganization was completed,
there was no reason why Senators who
were slated to become official members
of the committee upon reorganization
could not have been permitted to par-
ticipate in any nomination hearings.
This was successfully accomplished in
the case of the confirmation hearing of
Attorney General Ashcroft, which was
held when the Senate was similarly sit-
uated in January.

Instead, we lost the chance to move
nominees in June, not because of nomi-
nations over reorganization, but be-
cause of the failure of the Democratic
leadership to schedule hearings.

So, I would hope we can get to con-
firming judges, rather than offering ex-
cuses for why they are not—and having
31 vacancies on the circuits.

Mr. President, I would like to take
just a few minutes to address some of
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the comments that my democratic col-
leagues have made about Judge
Pickering’s nomination.

It is no secret that two very different
pictures of Judge Pickering emerged
from his confirmation battle. One pic-
ture was that of a man who took coura-
geous stands against racism at times
when doing so was not merely unpopu-
lar, but also when it put him and his
family at great personal risk. This man
endured political and professional sac-
rifice to stand up for what he believed
was right. And, in his more than a dec-
ade on the federal bench, this man
demonstrated an ability and willing-
ness to follow the law even when he
personally disagrees with it. This is the
picture of Charles Pickering that I
know and the picture I am convinced is
accurate.

The other picture of Charles Pick-
ering that emerged was far less flat-
tering. But I am just as convinced that
this picture was groundless. It was the
product of engineering by extreme left
Washington special interest groups
who are out of touch with the main
stream and have a political axe to
grind. Make no mistake about it—these
groups have their own political agenda,
which is to paint President Bush’s
nominees as extremists and block them
from the federal bench. These are the
same groups who came out against
General Ashcroft, Justice Rehnquist
and even Justice David Souter, when
he was nominated to the Supreme
Court. They were all then, as they are
now singing the parade of horribles.

The groups are committed to chang-
ing the ground rules for the confirma-
tion process. There is a new war over
circuit nominees, and they demand
that the Democrats do whatever pos-
sible to stop or slow the confirmation
of these fine nominees. For them, the
means justify the ends at whatever the
cost—including the gross distortion of
a man’s record and character.

The overwhelming bipartisan support
we received for Judge Pickering’s nom-
ination from his home state of Mis-
sissippi speaks volumes about him. It
is very telling that those who know
Judge Pickering best, including promi-
nent members of the African-American
community in Mississippi, came out in
droves to urge his confirmation. In
contrast, those who most vociferously
opposed his confirmation do not know
him, but rather spent the past 7
months combing through his record for
reasons to oppose him. They developed
chain letters, mass faxes, and Wash-
ington position papers. Why? In the
words of the leader of one liberal inter-
est group, ‘“We think he (Judge Pick-
ering) is an ideologue.”

It doesn’t matter to these groups
that Judge Pickering had the qualifica-
tions, the capacity, the integrity, and
the temperament to serve on the fed-
eral circuit court bench. He is a judge
that would have followed the law and
left the politics to the people on the
circuit court, just as he has on the dis-
trict court. But I know that is not
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what the groups want. They want ac-
tivists on the bench that support their
political views regardless of the law.
That is wrong. What matters to them
is that Judge Pickering did not meet
their litmus test of supporting the
right causes, regardless of his dem-
onstrated commitment to following the
law.

Although I am deeply troubled by the
smear campaign that was waged
against Judge Pickering, I am con-
vinced that the accurate picture of
Judge Pickering was the one of a man
who was committed to upholding the
law and who would have been a sterling
addition to the Fifth Circuit. I regret
that the inaccurate and unfair portrait
painted by people whose purpose is to
obscure the truth rather than to reveal
it persuaded my Democratic colleagues
to oppose his nomination.

Of course, the defeat of Judge
Pickering’s nomination is significant
for other reasons as well. He represents
the first judicial nominee defeated in
committee in over a decade—in fact,
since the Democrats last controlled the
committee.

When the Republicans were in charge
of the Judiciary Committee during 6
years of the Clinton administration, we
did not defeat a single nominee in com-
mittee. In fact, the only Clinton nomi-
nee who was defeated—and who, inci-
dentally, lacked the support of his
home state senators—was nevertheless
granted a floor vote.

I find it ironic that a number of my
Democratic colleagues actively lobbied
to get floor votes for Clinton nominees,
yet they now have denied a floor vote
for Judge Pickering, who has the sup-
port of both of his home state Senators
and who would very likely be con-
firmed if his nomination received a
floor vote.

And let me talk about Judge
Pickering’s record. We have talked
about ideology. The key here is that a
nominee’s personal or political opinion
on social issues is irrelevant when it
comes to the confirmation process. The
real question is whether the nominee
can follow the law.

Last Thursday, we demonstrated that
Judge Pickering has shown in his near-
ly 12 years on the federal district court
bench his ability and willingness to fol-
low the law.

He has handled an estimated 4,000 to
4,500 cases, but he has been reversed
only 26 times. This is a reversal rate of
less than 1 percent. His reversal rate is
better than the average for district
court judges both nationwide and in
the Fifth Circuit. This is a record to be
proud of—not a reason to vote against
him.

Some of my Democratic colleagues
have complained that Judge Pickering
was reversed on well-settled principles
of law in 15 cases where he was re-
versed by the Fifth Circuit in unpub-
lished opinions. This argument is non-
sense. Circuit courts reserve publica-
tion for the most significant opinions.
Reversal by unpublished opinion means

CONGRESSIONAL RECORD — SENATE

that the district judge made a run-of-
the-mill mistake. In other words, no-
body’s perfect—not even federal judges.
They do get reversed on occasion. The
bottom line is that there is simply
nothing remarkable about Judge
Pickering’s 26 reversals.

I suspect that many of my col-
leagues’ misperceptions about Judge
Pickering’s record as a district judge
stem from the gross distortion of that
record by the liberal special interest
groups. For example, one often-cited
area of concern is Judge Pickering’s
record on Voting Rights Act cases. But
the bottom line here is that Judge
Pickering has decided a total of four
such cases. The only one that was ap-
pealed involved issues pertaining solely
to attorney’s fees. None of the other
three cases—Fairley, Bryant, and Mor-
gan—was appealed, a step that one can
reasonably expect a party to take if it
is dissatisfied with the court’s ruling.
Moreover, the plaintiffs in the Fairley
case—including Ken Fairley, former
head of the Forrest County NAACP—
have written a letter to the committee
in support of Judge Pickering’s nomi-
nation.

Another case my colleagues have
complained about is the Swan case.
But there, Judge Pickering was rightly
concerned that Swan’s co-defendants—
one of whom had a history of racial
animus and had fired a gun into the
victims’ home—got off with a relative
slap on the wrist while Swan faced
seven years’ incarceration. As one legal
ethics expert noted, ‘‘Judge Pickering
was clearly concerned that no rational
basis had been demonstrated for the
widely disparate sentencing rec-
ommendations in Swan. Without such
a basis, justice does not appear to be
unbiased and non-prejudiced.”

Judge Pickering’s qualifications are
also reflected in his ABA rating, which
some Members of the Committee have
referred to as the gold standard in eval-
uating judicial nominees. The ABA, of
course, rated Judge Pickering well
qualified for the Fifth Circuit.

I also find it ironic that many of the
complaints that Judge Pickering’s op-
ponents have lodged against him per-
tain to events that occurred before he
became a federal district court judge—
a position for which he was unani-
mously confirmed by both this com-
mittee and the full Senate.

In any event, I fear that the smear
campaign we saw waged against Judge
Pickering was only a warm-up battle
for the ideological war the liberal in-
terest groups are prepared to wage
against any Supreme Court nominee
that President Bush has the oppor-
tunity to appoint.

I stood up to conservative special in-
terest groups who tried to influence
the committee while I was chairman,
and I will continue to stand up to lib-
eral special interest groups who seek to
defeat President Bush’s judicial nomi-
nees now. I urge my Democratic col-
leagues to join me in this effort.

Thank you, Mr. President. I yield the
floor.
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The PRESIDING OFFICER (Mr. CAR-
PER). The Senator from Arizona.

Mr. KYL. Mr. President, I thank the
distinguished ranking member of the
Judiciary Committee for yielding some
time to me. I think the points he
makes are well taken.

I would like to get back to the basic
resolution that is before us. It is a very
simple resolution that says that we
should at least have hearings in the Ju-
diciary Committee on the nominees for
the circuit courts that have been pend-
ing the longest, since May 9 of last
year, that we should at least have a
hearing on those nominees before the 1-
year anniversary of their nomination.

That is eminently reasonable. I sus-
pect that all 100 of us will vote for that
sense-of-the-Senate resolution.

That is going to, then, require us to
do some things to ensure that those
hearings, in fact, can be held. I can
think of no reason why anyone would
oppose the scheduling of hearings on
these eight distinguished nominees a
year after their nomination.

But I think the comments, primarily
of the Senator from New York, have
really put into perspective what this
debate is all about. He has made three
basic points, all of which are depar-
tures from past precedent. The reason
this is important is because it provides
the reasons why many Members on the
other side of the aisle have supported
the chairman of the Judiciary Com-
mittee in not holding hearings, in not
voting on nominees, and in not allow-
ing the full Senate, as a result, to vote
on nominees to the circuit courts of ap-
peals.

One cannot argue about the quali-
fications of these nominees.

So there have been three reasons pos-
ited by the Senator from New York as
to why it is fair not to hold hearings
and not to have votes on these nomi-
nees of the President for the circuit
courts.

The first reason is, as Senator HATCH
pointed out, totally unprecedented. It
is the notion that somehow or other
the President has to consult with all of
the Senators from the circuit before
nominating someone to that circuit
court of appeals.

It has been traditional for the Presi-
dent to consult with the Senators from
the State from which the nominee
comes but not all of the other States.
There are 13 States in the Ninth Cir-
cuit Court of Appeals where Arizona is.
I was never consulted by President
Clinton on any of the nominees from
California or Oregon or Washington or
Nevada. And I would not have felt the
right to be consulted.

The only one I asked to be consulted
on was the nominee from Arizona.
President Clinton did consult with me
on that individual, and we reached an
agreement on a nominee he nominated.
I supported that person, a Democrat,
appointed by President Clinton, whom
I think is one of the finest members of
the Ninth Circuit Court of Appeals. But
I would have been shocked if he called
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me and said: JON, what do you think
about this candidate from Washington
State? That has never been the case.

So for one of the Senators from New
York to stand here and say that we are
not going to move forward on these
nominees until the President begins
consulting with all of the Senators
from the circuit is wrong. It is an
abuse of power. It is not the way it has
been done in the past, and it should not
provide an excuse for us to withhold
action on these nominees.

Second, the Senator from New York
has suggested that this is really about
politics, that the President’s nominees
are too ideologically conservative. The
Senator from New York said President
Clinton nominated all moderates. Well,
that will be news to some of my con-
servative friends who did not view all
of President Clinton’s nominees as all
that moderate. Some were; some were
not. I supported some; I did not support
others.

I guess I will not read the names
here, but I look at the Ninth Circuit
nominees and all of the ones who were
confirmed since I have been in the Sen-
ate—1, 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13—
13 circuit court judges confirmed.
Some of those were liberals. And I sup-
ported some of those liberals, others I
did not. That is all right. President
Clinton got elected President; I did
not.

Well, President Bush got elected
President. And I don’t think the defini-
tion of ‘“mainstream’” by the Senator
from New York is a better definition
than the definition of the President of
the United States, George Bush, in
terms of the qualifications of judges to
represent this country.

I know my view of the political spec-
trum and that of the Senator from New
York are very different. What he would
call moderate I would probably call
something else, and vice versa. So we
are on a slippery slope if Senators
begin to define the terms of a Presi-
dent’s nominees with respect to their
politics on an ideological spectrum and
maintain that they have the right to
withhold action on those nominees if
they do not fall within what a par-
ticular Senator characterizes as
“mainstream.”’

The Senator from New York said
many of President Bush’s nominees
“‘suggest extreme ideological agendas.”
All right, here is my challenge to that
Senator or any other Senator:

What is it about John G. Roberts of
Maryland, who was nominated on May
9, 2001, by President Bush, to the DC
Circuit Court of Appeals, that suggests
an extreme ideological agenda?

What is it about Miguel A. Estrada of
Virginia, who was nominated on May 9,
2001, by President Bush, to serve on the
DC Circuit Court of Appeals, that sug-
gests an extreme ideological agenda?

What is it about Michael W. McCon-
nell of Utah, who was nominated to the
Tenth Circuit on May 9, 2001, by Presi-
dent Bush that suggests an extreme
ideological agenda?
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What is it about Jeffrey S. Sutton of
Ohio, who was nominated to the Sixth
Circuit on May 9, 2001, by President
Bush that suggests an extreme ideolog-
ical agenda?

What is it about Deborah Cook of
Ohio, nominated to the Sixth Circuit
on May 9, 2001, by President Bush that
suggests an extreme ideological agen-
da?

Or what is it about Priscilla Richman
Owen of Texas, nominated to the Fifth
Circuit on May 9, 2001, or Dennis Shedd
of South Carolina or Terrence Boyle of
North Carolina—both nominated to the
Fourth Circuit Court of Appeals on
May 9, 2001—that suggests an extreme
ideological agenda such that they are
so disqualified that we should not even
hold a hearing on their nominations?

There is an element of comity that
this body owes to the President of the
United States when he nominates peo-
ple to the circuit courts of appeals to
represent the people of this country.
Comity at least requires that we have
a hearing on these nominees within a
decent period of time. Certainly, no
one can argue that letting them sit for
over a year is not plenty long enough
to analyze everything there is to ana-
lyze about them, and then to begin the
process for their confirmation.

So I suggest that when the Senator
from New York or my other colleagues
on the other side say that a nominee
has to pass an ideological test in their
eyes or they are not even going to give
them a hearing, it is time for the peo-
ple of this country, and it is time for
the news media of this country to rise
up and say: That is wrong, and you
cannot fulfill your responsibilities of
providing advice and consent under the
Constitution to the President if you
are not willing to even consider the
nominees of the President by holding a
hearing a year after they have been
nominated.

I think when those on the other side
say this isn’t about retribution, and
then immediately begin citing all of
the statistics about how they believe
some of President Clinton’s nominees
were treated unfairly, it is about ret-
ribution. In effect, they have made it
about retribution and politics. You
have to either be a moderate in their
eyes or they have to finally feel good
about getting even to such an extent
that somehow or other the scales are
balanced now, they have gotten their
pound of flesh, they have withheld ac-
tion on a sufficient number of nomi-
nees that now they are willing to move
forward.

I can’t ascribe that motive to any of
my colleagues on the other side of the
aisle. It would be so outrageous to con-
template. But that appears to at least
have crept into the rhetoric of some
when their primary point about not
holding hearings on President Bush’s
nominees is that they think some of
Clinton’s nominees were treated un-
fairly.

Just how many circuit court nomi-
nees of President Clinton were treated
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unfairly in this manner? How many do
we have to withhold from President
Bush before the scales are balanced?
And in any event, are any of them will-
ing to stand up and say that is a jus-
tification for not even holding a hear-
ing on President Bush’s nominees? If
so, I would like for them to come for-
ward and do that.

Let me conclude by making this
point as clearly as I can: We will have
before us this afternoon a resolution
that simply says we should hold a hear-
ing in the Judiciary Committee on the
eight circuit court nominees of Presi-
dent Bush by May 9, 2002, before the 1-
year anniversary of their nomination.
In other words, wait a year and then at
least have a hearing on these eight
nominees. Is that too much to ask? I
hope my colleagues will recognize that
some of them have gone too far in at-
tacking the President’s nominees on
ideological grounds and attacking his
nominees on the basis that President
Clinton was treated unfairly and, as a
result, there is a justification for treat-
ing President Bush’s nominees unfairly
as well.

I hope that is not the basis for inac-
tion, and I hope the circuit court nomi-
nees will be treated just as fairly as the
district court nominees have been
treated and that we can get a hearing
on them and then eventually bring
them to the floor for a vote.

The American people deserve no less.
President Bush deserves no less. And
frankly, justice in the United States
requires that much.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, I thank
my colleague from Arizona for his com-
ments. I echo those remarks, particu-
larly in regard to the litmus test our
colleague from New York was talking
about. That is not the way we have
confirmed judges in the last 20 years I
have been here. I hope we are not going
to come up with ideological litmus
tests. If that is the case, we are chang-
ing the entire confirmation process.

I hope my colleagues will step back
and think: We may have a change in
leadership in the Senate. Are we going
to change the policies of confirmation
of judges as dramatically as proposed
by the Senator from New York? I hope
not. It would be a serious mistake.

We need to change and improve the
way we handle judicial nominations,
particularly circuit court nominations.
I compliment Senator LEAHY, who has
moved through several district court
nominations. President Bush has nomi-
nated 62 for the district court. We have
confirmed 35. That is 56 percent of
President Bush’s district court nomi-
nations. We have been moving through
on those fairly quickly. I extend my
compliments. We have made good
progress.

The real problem has been on circuit
court nominations. For whatever rea-
son, the Senate has not worked there.
The Judiciary Committee has not
worked. We have confirmed 7 out of 29.



March 21, 2002

Unfortunately, Judge Pickering was
defeated last week. So we have now
dealt with 8 out of 29. Twenty-four per-
cent of President Bush’s circuit court
nominees have been confirmed. That
means three-fourths have not been con-
firmed. In fact, most of those individ-
uals have not even had a hearing.

Eight individuals who were nomi-
nated in May of last year have not even
had a hearing. They are outstanding
individuals, as you may see while I
talk about some of their qualifications.
My point is, we should treat judges
fairly, whether Democrats are in con-
trol of the Senate or Republicans are in
control and whether a Democrat or Re-
publican is in the White House.

I looked back at the last three Presi-
dents. On circuit court nominees, Ron-
ald Reagan had 95 percent of his circuit
court nominees confirmed in his first 2
years, 19 out of 20. President Bush had
22 out of 23 confirmed; again, 95 per-
cent. President Clinton, 19 out of 22 cir-
cuit court nominees were confirmed in
his first 2 years. But yet President
Bush to date only has 7 out of 29. A ma-
jority of the remaining, 20 in fact, have
not even had a hearing. That is not
right. Many of those individuals were
nominated almost a year ago. There is
no good reason they have not had a
hearing.

We need to move forward. Some of
these individuals are as well-qualified
as anybody you will find anywhere in
the country. To think they were nomi-
nated in May of last year and haven’t
even scheduled a hearing makes you
wonder what is going on. It is not like
we haven’t tried. I know every Repub-
lican Senator has written a letter to
Senator DASCHLE and Senator LEAHY
saying: We want hearings on some of
these individuals. But we haven’t been
successful. I think we need to treat
these nominees fairly, regardless of
who is in power, Democrats or Repub-
licans, regardless of who is in the
White House. I am embarrassed for the
Senate when we have something such
as this, only 7 out of 29, and 20 of 29
haven’t even had a hearing. That is not
right.

You have individuals such as John
Roberts who is nominated for the cir-
cuit court of appeals for the District of
Columbia. He graduated from Harvard
College, summa cum laude, in 1976; re-
ceived his law degree magna cum laude
in 1979 from Harvard Law School. He is
managing editor of the Harvard Law
Review. He has presented arguments
before the U.S. Supreme Court 35
times. An individual in the private sec-
tor has argued before the Supreme
Court 35 times. He is nominated to be
on the district court for the DC Circuit
Court of Appeals. I think he is entitled
to a hearing. He is a well-qualified at-
torney. We have Democrats and Repub-
licans alike testifying he would be an
outstanding circuit court judge.

Miguel Estrada, also nominated to be
on the DC Circuit Court of Appeals. He
is a partner in the DC law office of Gib-
son, Dunn. He has argued 15 cases be-

CONGRESSIONAL RECORD — SENATE

fore the U.S. Supreme Court. It just so
happens he has a very interesting per-
sonal history. He emigrated from Hon-
duras. He got his JD degree magna cum
laude from Harvard Law School, and he
is also editor of the Harvard Law Re-
view. He has a bachelor’s degree magna
cum laude, Phi Beta Kappa from Co-
lumbia College in New York.

These two individuals, two of the
most accomplished nominees anywhere
in the country, have yet to have a
hearing. Yet they were nominated in
May.

The chairman of the Judiciary Com-
mittee has told me on a couple of occa-
sions we will have a hearing for Miguel
Estrada. We are still waiting. I think
we have waited long enough.

I could go through each of these indi-
viduals. Terrence Boyle, I remember
him when he worked in the Senate. He
presently is chief judge of the U.S. Dis-
trict Court for the Eastern District of
North Carolina. He has achieved an
outstanding record in that. I had hoped
we would have a hearing for Judge
Boyle.

Michael McConnell, nominated for
the U.S. District Court of Appeals for
the Tenth Circuit, he happens to be a
presidential professor at the University
of Utah College of Law and is sup-
ported by my friend and colleague,
former chairman of the Judiciary Com-
mittee. This fact alone says he ought
to have a hearing.

What happened to the tradition in
the Senate where we respect individual
Senators, members of the committee
and members of leadership? I am still
aghast at what happened last week. I
cannot imagine what we did last week.
Never before in my tenure in the Sen-
ate would we defeat a Republican lead-
er’s nominee. We wouldn’t defeat a
Democratic leader’s nominee. It is just
not done. We wouldn’t defeat the nomi-
nee of the ranking member of the Judi-
ciary Committee or even hold them up
because of tradition, the fact that we
want to work together.

I haven’t seen the respect in this in-
stitution, and that disappoints me. We
have to have respect for individual
Members. We haven’t shown that re-
spect, certainly when it comes to cir-
cuit court nominees.

I could go on. There are eight out-
standing individuals. President Bush is
to be complimented on nominating sev-
eral superb individuals. These people
are well accomplished leaders in the
legal profession. They deserve a hear-
ing.

One is Priscilla Owen, nominated for
the Fifth Circuit. She has worked in
Texas. She got her B.A. cum laude
from Baylor University and graduated
cum laude from Baylor Law School in
1977. I could go on and on.

Mr. President, these individuals, men
and women, minorities, are entitled to
have a hearing. There are two resolu-
tions that we have—The Republican
resolution says they shall have a hear-
ing by May—in other words, within a
yvear of being nominated. The Demo-

S2213

crat resolution says they will be han-
dled expeditiously. I urge my col-
leagues to support both of them, and I
hope they will be handled expeditiously
and I hope all will have hearings by
May.

Let’s treat these outstanding individ-
uals like the Presidential nominees
they are, with the respect of the office
of the President in making these nomi-
nations. These individuals I have al-
luded to are to the circuit court. Some
people have acted like this is district
court in my State and the tradition of
the Senate is I have a veto over any-
body in the circuit court. That is not
the tradition of the Senate. It is that
individual Senators have a great deal
of influence and advice and consent for
nominations in their own State for dis-
trict court, but not circuit court. Cir-
cuit court applies to many States.

I am embarrassed for the Senate for
the fact that we have 8 vacancies on
the Sixth Circuit Court of Appeals—8
out of 16. Half of the court is vacant be-
cause 1 or 2 Senators are not happy
about something that happened maybe
years ago, so we are going to penalize
all the States that are involved in the
Sixth Circuit. That is wrong. We are
holding up 7 nominees right now, who
have yet to have a hearing, who have
been nominated by President Bush to
fill vacancies in the Sixth Circuit
Court of Appeals.

That is wrong. It is wrong for the
President and wrong for the system of
justice. So it needs to be remedied. I
urge my colleagues, before people
start—the press has been asking me
what kind of retribution there is going
to be. I don’t want that ‘‘that is the
way you treated our judge, so we are
going to treat your judge that way.” 1
don’t want to play that game. I want to
treat nominees with respect and do it
whether we are in the majority in the
Senate or in the minority, or whether
the President is in my party or not. I
want to treat these nominees with re-
spect and give them the courtesy of a
hearing, without undue delay, and
maintain the tradition of the Senate,
where each President has been getting
90-some percent of their nominees.

Granted, I understand the statistics
game. Well, in President Clinton’s last
year, he didn’t get very many. The tra-
dition of the Senate is that nominees
are not usually considered in great
numbers in the last year of their term.
Then if they are reelected, they get
more. But for President Clinton, we
confirmed 377 of his judges, second only
to Ronald Reagan, for whom we con-
firmed 382 judges. So both of them got
a lot of judges confirmed. Those are
lifetime appointments. That is pretty
good. President Clinton got 129 in his
first 2 years and almost 250 in his last
several years.

Now, both had a lot of judges con-
firmed. If you look at Bill Clinton, he
got 90 percent of his judges in the first
2 years, including 2 Supreme Court
nominees. President Bush 1 got 93 per-
cent of his confirmed in his first 2
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years, and Ronald Reagan got 98 per-
cent of his judges confirmed in the first
2 years.

The tradition of the Senate is that
we do confirm circuit and district
judges pretty rapidly in a President’s
first 2 or 3 years—maybe not quite so
fast in the fourth year. Fair enough.
This President hasn’t been treated fair-
ly, in my opinion, when it comes to cir-
cuit court nominees. I urge colleagues,
instead of playing retribution and
looking back at President Clinton’s
last year, let’s do this right and treat
everybody with respect—individual
Senators as well as the nominees. I
think if we do so, the Senate will be
elevated. I think the treatment of some
of these judges, including Judge Pick-
ering, the Senate was not elevated; I
think it was demeaning to the Senate.
And the way we have treated these 20
circuit court nominees has been de-
meaning to the Senate. I hate to see
that happen to a person who served in
this institution and loves it.

One of the most important things we
can do in the Senate is the confirma-
tion of lifetime appointments to the
Federal bench. We need to do it right
and this year, at least on the circuit
court nominees, we have not been
doing it right.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. How much time does the
Senator need?

Mr. SESSIONS. About 2 minutes.

Mr. HATCH. How much time re-
mains?

The PRESIDING OFFICER. There
are 5% minutes remaining.

Mr. HATCH. I have two others who
need to speak also. Can the Senator do
with 3 minutes?

Mr. SESSIONS. I certainly can.

Mr. HATCH. I yield 3 minutes to the
Senator from Alabama.

Mr. SESSIONS. Mr. President, it is
not as if I would not have a lot to say
about this subject, having observed it
closely for a number of years. Let me
say one thing about the complaint
—and this is very important—that
President Clinton’s nominees were not
fairly treated: President Clinton had
377 judges confirmed. He had one judge
voted down by the Senate—only one
judge voted down. When he left office,
there were 41 judges not yet confirmed
who had been nominated. There were 41
left pending.

When former President Bush left of-
fice in 1991, he had 54 judges pending
and not confirmed. There were 54 when
he left office. When President Clinton
left office, he had only 41, and only one
of his nominees had been voted down
by this Senate. The reason he was
treated fairly is because the chairman
of the Judiciary Committee at that
time, ORRIN HATCH, treated his nomi-
nees fairly. He moved those nominees
forward. I voted for 95-plus percent of
them. There were many liberals in that
group. Very few of the nominees were
held up.
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There is a tradition here—the blue
slip policy—that if a home State Sen-
ator objects to a nominee, they can
hold him up. That is respected. The
Democrats now come in and say this is
a bad policy and they want to fix it.
No, they want to give even more power.
They are proposing regulations that
would give a historic increase in the
power of one Senator to block nomi-
nees.

We have a situation in which we are
now in a crisis. There are 100 vacancies
in the Federal court. Seventeen of the
Federal circuit court vacancies have
been declared judicial emergencies by
the Administrative Office of the
Courts. Fifty percent of the seats on
the Sixth Circuit, 8 out of 16, are va-
cant. Of the seven nominees, none have
had a hearing.

In January of 1998, when there were
82 Federal vacancies, the now chairman
of the committee, Senator LEAHY, stat-
ed:

Any week in which the Senate does
not confirm three judges, the Senate is
failing to address the vacancy crisis.
There were 82; there are 100 now. Since
January of 2000, President Bush has
only had 7 of 29 circuit court nomina-
tions he submitted confirmed. One of
those confirmed was in the first batch
he sent up, and an excellent group they
were. There was a nomination of Presi-
dent Clinton that had not been con-
firmed, an African American.

President Bush resubmitted his name
in a historic effort to reach bipartisan-
ship here in the Senate. He has been a
fair President. He submitted judges of
utmost quality. If we need to improve
the process, we need to look no further
than asking how Senator HATCH con-
ducted the committee when he was
chairman.

The PRESIDING OFFICER. The Sen-
ator’s time is up.

Who yields time?

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, how much
time remains with the majority on this
amendment?

The PRESIDING OFFICER. Approxi-
mately 30 minutes.

Mr. REID. And how much time re-
mains for the minority?

The PRESIDING OFFICER. Time has
expired.

Mr. REID. Mr. President, I ask my
friend from Utah, are there speakers on
his side who wish to be heard?

Mr. HATCH. 1 know Senator
HUTCHISON wishes to speak, and I also
believe Senator BROWNBACK.

Mr. REID. Does the Senator know
how much time they wish?

Mrs. HUTCHISON. Mr. President, if I
may have up to 5 minutes or 3 minutes,
if that is more helpful.

The
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Mr. REID. On behalf of Senator
LEAHY, I will be happy to extend the
Senator from Texas 6 minutes.

Mr. HATCH. I am very grateful for
the graciousness of the assistant ma-
jority leader. If we can have 5 minutes
for the distinguished Senator from
Kansas, I think those are the last two.
I presume the leader may want to say
a word or two.

Mr. REID. Mr. President, on behalf of
Senator LEAHY, I extend 5 minutes to
the Senator from Kansas, Mr. BROWN-
BACK.

Mr. HATCH. I thank my colleague.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized for 6
minutes.

Mrs. HUTCHISON. I thank the Chair.
Mr. President, I thank Senator LEAHY
and Senator REID for allowing me to
speak. I did not know the time had ex-
pired. I very much want to make a
statement on behalf of Priscilla Owen,
the supreme court justice from Texas.

I rise in support of Senator LOTT’s
amendment calling on the Judiciary
Committee to hold hearings on the
U.S. circuit courts of appeals nominees
who have been in the committee since
May 9 of last year.

In fact, 7 of the President’s 30 circuit
court judges have been confirmed. We
will have a judicial emergency across
our Nation if the Senate continues to
delay the confirmation of these fine
men and women.

I was concerned when I saw the Wall
Street Journal report last Friday that
some Members of the Senate may tar-
get the nomination of Justice Priscilla
Owen to the U.S. Court of Appeals for
the Fifth Circuit. In fact, the Com-
mittee on the Judiciary in the Senate
should take swift action on her nomi-
nation, particularly in light of the fact
that Judge Owen was among the group
of original 11 judicial nominees an-
nounced by President Bush on May 9 of
last year.

Justice Owen’s stellar academic
achievements and professional experi-
ence are remarkable. She earned a cum
laude bachelor of arts degree from
Baylor University. She graduated cum
laude from Baylor Law School in 1977.
When she took the Texas bar exam,
which is one of the hardest bar exams
in the Nation, she came in first. She
earned the very highest score on the
Texas bar exam that year.

Prior to her election to the Texas Su-
preme Court in 1994, she was a partner
in the Texas law firm of Andrews &
Kurth, where she practiced commercial
litigation for 17 years.

Justice Owen has delivered exem-
plary service on the Texas Supreme
Court, as affirmed by receiving positive
endorsements from every major news-
paper in Texas during her successful re-
election bid in 2000.

Justice Owen enjoys bipartisan sup-
port, and the American Bar Associa-
tion’s Standing Committee on the Fed-
eral Judiciary has unanimously voted
Justice Owen well qualified.

Filling judicial vacancies is a critical
duty of the Senate. I hope we will be
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able to move forward. I have asked the
Judiciary Committee to let us confirm
three of the four U.S. attorneys for the
State of Texas. The State of Texas has
four judicial districts. One of our U.S.
attorneys has been confirmed, but
three U.S. attorneys remain
unconfirmed. So we have appointed
leaders in those offices where we really
need to have permanent leaders, at
least a permanent leader during this
term, who will be able to lead the of-
fice and organize it and make sure we
are hiring and staffing the offices in
these important districts.

One of those has the largest caseload
in the United States, the Southern Dis-
trict of Texas. We need to have the
prosecutors on board. We need to make
sure the U.S. attorney who is going to
run the office is setting the priorities
for those offices. We know that our
border districts, both the Western and
Southern Districts, are the busiest dis-
tricts in America.

I ask that our U.S. attorneys in three
of the four Texas districts be confirmed
immediately. I had hoped we would do
it before the recess because these three
people are waiting and ready to go. All
three of them are in Government now.
They are not in private practice that
has to be tied up. They are assistant
U.S. attorneys and one is a magistrate.
They could make the moves swiftly
and begin to lead these offices.

I ask the Judiciary Committee, with
all due respect, to please expedite these
nominees for U.S. attorney, particu-
larly with Justice Priscilla Owen, who
is a personal friend of mine, who I
know to be of the very highest caliber.
Having been appointed May 9, 2001, and
not yet having a hearing I think is a
pretty difficult situation. She is so well
regarded by everyone who has appeared
before her in court or has practiced law
with her.

I ask that we have a fair hearing on
Justice Owen and that we be able to go
forward with our three U.S. attorneys
and Justice Priscilla Owen on an expe-
dited basis.

I thank the Chair, and I yield the
floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The senior assistant bill clerk pro-
ceeded to call the roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont.

Mr. LEAHY. Mr. President, I love
reading Lewis Carroll. I remember
Lewis Carroll and ‘‘Alice in Wonder-
land.” When I hear the descriptions of
history today and listen to some of the
discussion in the Senate, it brings me
back to when I was a child. I extend my
appreciation to my colleagues on the
other side for livening our more serious
times with a little bit of fiction.

They talk about how terrible it is we
have some people—actually several of
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whom do not have blue slips—who have
been here for several months and we
have not had a hearing even though
they know some of the blue slips are
not in. We will be, as we go along,
scheduling hearings, as compared to
people who did have blue slips in when
the Republicans were in charge. I think
of Helene White. She waited 1,454 days.
I do not recall a single Member of the
Republican Party saying should she
not at least have a hearing; even if we
vote her down, should she not at least
have a hearing. She did not even have
a hearing or a vote in the committee;
1,454 days, not a word.

We have seen the crocodile tears
today. Even though we are moving
much faster than the Republicans ever
did when there was a Democratic Presi-
dent, we see these crocodile tears for
people who have been waiting a month
or 2 months or even 3 months. No rec-
ognition of course that for some of that
time the Republicans held the Senate
majority and for some of that time
they delayed the reorganization of the
Senate and no recognition of the num-
bers of vacancies and problems they
left for us to try to remedy. But 1,454
days?

I look at the other qualified nomi-
nees we had to wait for. There was an-
other one, Fifth Circuit. H. Alston
Johnson waited 602 days, no hearing.
There was James Duffy, Ninth Circuit,
546 days, no hearing. And Kathleen
McCree Lewis, extraordinarily com-
petent attorney, daughter of one of the
most respected solicitors general ever
in this country, she waited 455 days and
never received a hearing. There was
Kent Markus of the Sixth Circuit who
waited 309 days under the Republicans
and never got a hearing. And Robert
Cindrich of the Third Circuit who never
received a hearing in over 300 days.

Then there were the nominations
that were held up without a hearing
such as Judge James Beaty who waited
1,033 days, no hearing. James Wynn,
Fourth Circuit, 497 days, no hearing.
Enrique Moreno, Fifth Circuit, waited
455 days, never got a hearing. Jorge
Rangel, the Fifth Circuit, 454 days,
never received a hearing.

Allen Snyder, the D.C. Circuit; now I
will give them credit, he waited 449
days and finally did get a hearing. Of
course, they never brought it to a vote
in the committee, but he did receive a
hearing. He and Bonnie Campbell, the
former Iowa Attorney General had
hearings but never were on the Com-
mittee agenda for a vote.

So as I say, I enjoy fiction as much
as the next person. I heard a great deal
of it, along with the crocodile tears. It
did enliven an otherwise slow-moving
day.

On the one hand I know there are a
number of Republicans who do want ju-
dicial nominees to go forward. I have
had a dozen or more Republican Sen-
ators come to me and explain the situ-
ation they had in their State or their
circuit with a judge they needed at
home. I think in virtually every one of
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those cases, certainly in most of them,
within a very few weeks, we had the
hearings on those judges. They are all
Republicans. We held hearings on
them. They cooperated in bringing
them forward. We put them on the
Committee agenda and we voted them
out, put them on the Executive Cal-
endar and the Senate confirmed them
and every single Democrat voted for
them—over 40 judges. They voted for
them, and they got through.

I remember shortly after the shift in
majority last summer when we had
nominations pending. We came to the
August recess. Normally what we do by
unanimous consent is keep the nomina-
tions here. The Republican leader said
and objected and by Senate rule then
all had to go back to the White House.
Although we tried to keep them here,
he objected. I was put in a bind and had
no nominees whatever pending, even
though I still held 2 days of hearings in
the August recess in anticipation of
the names coming back.

I got criticized by the Republicans
for holding hearings during the August
recess. Members get criticized for not
holding hearings immediately; Mem-
bers get criticized for holding hearings.
One Republican—one Republican—
showed up for 1 day of the 2-day hear-
ings on President Bush’s nominees and
we got the nominees through.

I am looking forward to see where we
are by July 10 of this year. That will be
1 year to the day from the time I had
a fully organized committee and could
start hearings. We held a hearing on ju-
dicial nominees, including a court of
appeals nominee the very next day on
July 11.

Incidentally, instead of going—as my
friends on the Republican side—month
after month after month after month
after month after month without even
holding a hearing on President Clin-
ton’s nominees, within 10 minutes of
the time the Senate adopted a resolu-
tion reorganizing, I noticed the first
set of hearings. They were on the cal-
endar within a few weeks thereafter,
notwithstanding the fact that up until
July there was not a single hearing on
any judge.

Democrats were not in charge from
the end of January until June and into
July. It was July when we took over a
committees and had assigned members.
The Republicans while in charge did
not hold a single hearing. Ten minutes
after the Senate reorganized, we start-
ed the process to hold hearings.

I mentioned what happened in the
past not to say this should be tit for
tat, by any means. I don’t believe in
that. The Republicans for 6 years under
President Clinton were delaying, stop-
ping hearings and not even allowing
nominees to have hearings and not al-
lowing them to have votes in the com-
mittee. And I knew if they had a vote
in Committee they could be voted down
and that would have been the end of it.
If they vote them up, they come to the
floor. That has been the precedent and
practice of the Committee. My concern
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was that they would not even give the
nominees hearings, scores of nominees.

Sadly, we did have one judge who
they voted through the committee
twice, and then on a party-line vote
voted him down on the floor, including
Senators who voted for him in the com-
mittee who then voted him down on
the floor. That was done without warn-
ing, without notice and on the first
party-line vote on the Senate floor to
defeat a judicial nominee I can remem-
ber. Even with the other controversial
nominations of the last several years,
such as the nomination of Judge Bork
to the Supreme Court, some Democrats
voted for him and some Republicans
against.

I do not believe in tit for tat and
have not engaged in pay back. I have
been here 27 years, several times in the
majority and several times in the mi-
nority. I believe we should go forward.
That is why I have been moving much
faster on judges than the Republicans
ever did for President Clinton.

I intend to continue to move faster.
We set up a process. When we have a
hearing, we have at least one court of
appeals judge, something not consist-
ently done during the time the Repub-
licans were in charge. I intend to do
that.

They can try to change what the
record is. They can try to change the
history.

I am stating what I intend to do. We
are moving to hold more hearings than
they did. We are moving faster on con-
firmations than the Republicans ever
did for President Clinton. I am not
going to put us back to the kind of
thing they did to President Clinton. Ul-
timately, it damages the independence
of the Judiciary.

However, I would like to see at least
a modicum of cooperation from the
White House. If they send up judges
from a circuit or State where they
have not sought any consensus from
the Senators from that State, of course
they will have difficulty. I have been
here with six Presidents from both par-
ties. Every one of those Presidents con-
sulted with Senators from the State
where the judges came from. That does
not mean Senators can nominate the
judges; the President nominates
judges. But they sought consensus
first. When they did this, they always
went through.

I have already voted for some 40 con-
servative Republican nominees as
judges from President Bush. I have
voted for more than 120 of the Presi-
dent’s executive branch nominees in
the Judiciary Committee, ranging from
U.S. attorneys to senior Justice De-
partment officials. I assume the judi-
cial nominations that we have consid-
ered were Republicans, and I assume
conservative Republicans; I voted for
all but one of them so far.

However, there has to be consensus.
And people that are not ideologues;
people who will enforce and apply the
laws and not try to remake them, and
people who will instill fairness in their
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courtrooms and those nominees I have
always supported, not people who will
legislate and make laws—that is our
job. We may do it poorly, but that is
our job.

This year we were talking about co-
operation. Senator GRASSLEY is one of
the most respected members of the
Senate Judiciary Committee, former
chairman of the Finance Committee. I
served with him both on the Judiciary
Committee and the Agriculture Com-
mittee for a quarter of a century. He
asked if we could proceed with Judge
Melloy of Iowa to the Eighth Circuit.
In the past, Republicans had held up
judges from Iowa. I thought Senator
GRASSLEY made a good case. I told him
I would proceed, as soon as we came
back in session this year. And I did.

We have also held hearings this year
on Judge Pickering and Judge Smith
at the request of Senators LOTT and
SPECTER. Senator ENzI asked for a
hearing on Terrence O’Brien of Wyo-
ming to the Tenth Circuit. We moved
as quickly as we could and held his
hearing this week. So the four Court of
Appeals nominees on whom we have
had hearings this year were each at the
request of a Republican Senator.

Of the 48 judicial nominations on
which we have had hearings —for those
who think this is partisan—25 came
from States with no Democrats in the
Senate and 12 came from States with
one Republican Senator. So 37 of the 48
nominees were basically from Repub-
lican States. We moved forward. That
is the bipartisanship I want. By the
way, the other 11 are not all from
States with two Democratic Senators.
Far from it. The remaining 11 include
four nominees to federal courts in the
District of Columbia and among them
was the former Republican Chief Coun-
sel of the Senate Judiciary Committee
for Senator HATCH.

It is difficult and takes a certain
amount of time to do this, but Sen-
ators often ask to move right away on
a nomination, and I try to be accom-
modating. But when Senators then
come on the floor and say we are not
moving fast enough on somebody else
well, we can only do so many.

Only 1 of over 160 nominees before
the Judiciary Committee over the last
nine months has been voted down.
When people ask: Why aren’t we mov-
ing faster and doing more? Part of the
answer is that it took 4 days over sev-
eral weeks to have hearings and a vote
on that one controversial nominee. In
those 4 days, let alone the hours and
hours and days of preparation, we
could have gotten a dozen judges
through. I dare say that we will spend
more time in the debate this afternoon
than we have debating the 14 judges
confirmed so far this year.

I inherited a vast number of judicial
vacancies, including longstanding
problems, especially political prob-
lems. I am doing my best to change
that. I am doing my best to move for-
ward.

I urged that we get rid of the secret
holds and make blue slips public. And
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now we finally have. Republicans did
not do that when they were in the ma-
jority. I have urged the Rules Com-
mittee to take the position, if the
Democrats are in majority next year,
to divide the budget 50/50. I have had
Republicans chair portions of hearings
this year and have reported bills intro-
duced by Republican Senators. These
things did not occur in the recent past.

If we stop the partisanship and the
confrontational tactics of last year and
this last week and if we show coopera-
tion, if the White House got involved
and did those things, we could speed
this up. Consult and work with Sen-
ators—we will go forward faster.

The President, for whom I have great
respect, has had an enormous amount
on his plate since September 11. I un-
derstand. However, there are some, un-
fortunately, who advise him who come
with the idea they can only have
judges they have signed off on by par-
ticular special interest groups. Then
there will be a confrontational battle.
It should not be that way.

Check how it was done under the last
six Presidents with whom I have
served. Find out how it was done. It
was done by trying to work together. If
we do that, maybe things were work
more smoothly. Instead, the Presi-
dent’s key political adviser in the
White House appeared before an ideo-
logical advocacy group last week and
committed—actually, recommitted—
the administration to selecting judicial
nominees to reflect a hard right ide-
ology, an ends-oriented judicial philos-
ophy. That is unfortunate. Can you
imagine if Bill Clinton had gone before
a group and said: I am only going to se-
lect judicial nominees to reflect a hard
left ideology, and an ends-oriented ju-
dicial philosophy? You thought some
had to wait 1,000 days to even have a
hearing or were denied a hearing—can
you imagine what would have happened
if the Clinton administration had done
that? It is wrong when the Bush admin-
istration does that.

All that says is, if that person is con-
firmed and if you are a litigant before
that judge, basically what the Presi-
dent’s political adviser was saying is,
unless you reflect a hard right ideology
and an ends-oriented judicial philos-
ophy, forget about coming before this
judge because you are not going to
have fair treatment.

People ask me if I have a litmus test.
I sure do. My litmus test has been the
same with the six Presidents with
whom I served, and I voted against
Democratic nominees when I believed
they didn’t follow this litmus test.
That is, if somebody comes before that
judge, whether they are conservative,
liberal, rich, poor, white, black, Repub-
lican, Democrat, north, south, wher-
ever they are from, plaintiff or defend-
ant—they can look at that judge and
say: Whatever happens in this case, I
know I have had a fair judge. That is
my one litmus test.

When the Presidential adviser actu-
ally goes before a political advocacy
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group and says we are not going to do
that, we have to have nominees who re-
flect a hard right ideology and an ends-
oriented judicial philosophy, that is
wrong. That is wrong.

Actually, what that tells me is that
rather than succumb to a notion of ad-
vice and rubberstamp, we had better do
what the Constitution says, advice and
consent, and go through the process
carefully.

I say, again, we are scheduling hear-
ings on judicial nominations and have
continued to schedule hearings in spite
of the unfair criticism because I do
want to get through as many good
judges as possible and fill as many of
the vacancies I inherited as fast as pos-
sible. I will consider a number of fac-
tors: Consensus of support for the
nominee, the needs of the court for
which he was nominated, and the inter-
ests of the home State Senators.

I have served with 270 Senators, I be-
lieve, since I have been here. I have
found more and more how important it
is to rely on the views of home State
Senators, Republican and Democratic
alike.

Mr. President, how much time re-
mains to the Senator from Vermont?

The PRESIDING OFFICER (Mr.
REED). The Senator from Vermont has
approximately 8 minutes remaining.

Mr. LEAHY. I have tried, again, to
include at hearings judges Senators
have asked for in both parties, includ-
ing the court of appeals nominees, in-
cluding hearings this year. I attempted
to comply with the requests of Sen-
ators GRASSLEY, LOTT, SPECTER, and
ENzI. We did that.

One was voted down. I know the Re-
publican leader, who has been my
friend for years, was disappointed at
the committee vote on the nomination
of Judge Charles Pickering. He argued
strongly for the judge, as he should.
The Senator from Kentucky, Mr.
McCONNELL, argued strongly for him
and gave an excellent argument for
him before the committee, as did the
Senator from Ohio, Mr. DEWINE.

I tried to afford Judge Pickering—
who, incidentally, still has a lifetime
tenure as a Federal judge—every cour-
tesy. I extended the time. I had a sec-
ond hearing. I extended the time for
the vote. I was willing to do all that.

But I still have to decide how I vote.
I remember for a Democratic President
and a nominee he very much wanted, I
voted against him for some of the same
reasons, the exact same reasons, in
fact, that I voted against Judge Pick-
ering. He was voted down in the com-
mittee—just as Judge Pickering was,
and that was the end of it.

I do not want to go back to the situa-
tion where almost a third of President
Clinton’s court of appeals nominees
waited more than 300 days from nomi-
nation to confirmation, an average of
441 days for these individuals; nearly a
quarter waited more than a year, 20
percent waited more than 500 days, 6
waited more than 700 days, 2 waited
more than 1,000 days, and one waited
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more than 4 years—if they got hearings
at all.

Judge Helene White of Michigan
waited more than 4 years. She never
got a hearing. In fact, 56 percent of
President Clinton’s circuit court nomi-
nees in the last Congress, nominated or
renominated in 1999-2000, were not
acted upon by the Judiciary Com-
mittee. I am trying to repair that dam-
age.

That is why we are moving forward—
we are moving forward as quickly as
we can, and I will continue to do that.

No matter what is said on the other
side, no matter how much things are
taken out of context, no matter how
much fiction we hear on the floor from
that side, I will move them forward.

Mr. President, how much time is re-
maining?

The PRESIDING OFFICER. The Sen-
ator from Vermont controls approxi-
mately 4 minutes 50 seconds. The time
of the Senator from Utah has expired.

Mr. LEAHY. I understand some of my
time has already been given to the Re-
publican side previously; is that cor-
rect?

The PRESIDING OFFICER. Five
minutes has been offered to the Sen-
ator from Kansas, Mr. BROWNBACK.

Mr. LEAHY. I believe we also gave
time to the Senator from Texas, did we
not?

The PRESIDING OFFICER. She has
already consumed that time.

Mr. LEAHY. I tried to help, just to be
fair. Let me say this, in the remaining
3 minutes.

It doesn’t have to be this way. We are
moving far more rapidly than the Re-
publicans did when they were in charge
and President Clinton was President.

We have had a lot that has gone on in
the past few months. I have not used
the events and aftermath of September
11 as an excuse but have instead con-
tinued to hold hearings and votes on
judicial nominees. Some of the Repub-
lican special interest groups pooh-pooh
the fact that we even would refer to
the events of September 11. They allow
it as a justification for many things
and an excuse for everybody else but
not for the Judiciary Committee. Well,
we have not made excuses. Instead, we
build a good record.

We actually had to put together an
antiterrorism bill during that time,
which we did, one which the President
certainly felt good about. He praised
me and Senator HATCH for our work on
that.

We had to do that. We had this build-
ing that we are in right now emptied
because of an anthrax scare. Most of
our staffs, Republican and Democratic,
are in the Dirksen and Hart Buildings.
That was vacated for a period of time
because of anthrax. The Hart Building
was vacated for a very considerable pe-
riod of time.

I was one of those who received an
anthrax letter designed to kill me, as
was Senator DASCHLE. Me and my
staff—it turns out there was enough
anthrax to kill an awful lot more peo-
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ple than that. So this has not been a
usual year.

But as I pointed out in the charts
earlier, in the 9 months the Democrats
have controlled this committee, we
have done more than during any com-
parable period during the time when
the Republicans controlled the com-
mittee.

I am assuming—and I pray—this
country will not face something simi-
lar to September 11 again. I assume
and I pray that our Capitol will not
face something like that again.

I take a moment to applaud the
brave men and women of our Capitol
Police and the work of our Secretary of
the Senate and Sergeant at Arms in
protecting us up here.

I have talked with the White House
about one simple procedure they could
do without giving up any of their
rights or any of their privileges. One
simple procedure they could do, which
would take 4 or 5 weeks off many judi-
cial nominations. They could poten-
tially be able to go to hearing 4, 5, or
6 weeks faster if the White House
would simply speeding up the process
of getting all the paperwork and the re-
views done and getting them up here.

Those are things that can be done.

Mr. President, how much time re-
mains?

The PRESIDING OFFICER. Forty
seconds.

Mr. LEAHY. Mr. President, this has
been a good debate. I might ask the
Senate to pass a resolution that just
said very simply the Democratic ma-
jority will be required to go at the
same pace that the Republican major-
ity did under President Clinton. But I
have a feeling, if we did that, President
Bush would be very upset because I
have a feeling he does not want us to
go back to the procedures used when
his party controlled the Senate. We
will not.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. HATCH. Mr. President, I ask
unanimous consent to take 4 minutes
of the leader’s time.

The PRESIDING OFFICER. Is there
objection?

Mr. LEAHY. Mr. President, I am
going to object. I will tell you why. We
have given more than that amount of
time. If somebody had told me they
wanted to, I would have given time
from my own time. We have already
given the time.

Mr. HATCH. How about 2 minutes of
leader’s time? Would you be gracious
enough for that?

Mr. LEAHY. If the leader wants to, of
course, I will yield to him.

The PRESIDING OFFICER. Does the
Senator from Vermont object?

Mr. LEAHY. Yes.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, let me re-
phrase my question. As ranking mem-
ber of the Judiciary Committee, I am
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asking my colleague to consent to 2
minutes of the leader’s time to be used
by me. I don’t think he would be to-
tally displeased with what I have to
say.

Mr. LEAHY. Would I then have 2
minutes available to me if I wish to use
it?

Mr. HATCH. I agree to that.

Mr. LEAHY. I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. Mr. President, I person-
ally thank the distinguished chairman
the Judiciary Committee for doing the
job he is doing on district court nomi-
nees. The problem here is not just re-
porting nominees—although we think
more should be approved—it is 31 cir-
cuit court vacancies. A number of them
are judicial emergencies, as defined by
the Administrative Office of the
Courts.

But I have listened to my colleague’s
comments about holding hearings when
Senators have asked him to do so. I
have been patient for many months,
but I do believe I have to say this
today. I am Ranking Member of the Ju-
diciary Committee. It was just there 2
days ago when one of my judges was
given a hearing, Professor Paul Cassell.
His nomination had been pending since
June of last year. I don’t understand
waiting this long. And the second judge
nominated for a spot in my home state
of Utah, Michael McConnell, has not
had a hearing even though I have been
promised one. I have requested at least
15 times for these two to get hearings,
to be marked up in committee, and to
be brought to the floor. Michael Mc-
Connell’s nomination probably enjoys
the widest and most vociferous support
of legal scholars from all across the po-
litical spectrum—Democrats and Re-
publicans of any currently pending
nominee.

I would like to have the courtesy ex-
tended to me that I extended to the
distinguished Chairman when he was
the Ranking Member. I believe it is
time for me to raise this issue because
I have been very upset that this hasn’t
happened.

Last, but not least, keep in mind—ev-
erybody listening to this debate—that
the Senate confirmed 377 Clinton
judges, which is only 5 fewer than the
all-time champion, Ronald Reagan,
who got 382 judges confirmed. And both
had 6 years of a Republican Senate—
which was the opposite party for Presi-
dent Clinton and the allied party for
President Reagan. Both got essentially
the same number of judges. In fact,
Clinton would have had more had it
not been for Democratic holds and ob-
jections.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. Mr. President, as I said
earlier, we will continue to move at a
faster pace on the nominees for Presi-
dent Bush than the Republicans ever
did with nominees of President Clin-
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ton. I will continue to move at a faster
pace for them. I will continue to try to
overcome the objections to hearings on
Senator HATCH’s nominees, and we will
have a hearing.

I yield the remainder of my time.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3040 offered by Senator REID of Ne-
vada.

Mr. LEAHY. Mr. President, I ask for
the yeas and nays.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The Sen-
ator from Vermont asked for the yeas
and nays.

Mr. HATCH. I suggest the absence of
a quorum, Mr. President, until the mi-
nority leader arrives.

The PRESIDING OFFICER. The
Chair has to determine if there is a suf-
ficient second for the yeas and nays.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I thank
Senator HATCH for trying to put in the
quorum so I would have an opportunity
to make some very brief remarks. I
hope everybody understands that was
what was going on—to give me a
chance to be here and just wrap up
some of what needs to be pointed out
again before we get to a vote.

We have a real problem in the Sen-
ate. I think it could be a growing prob-
lem. We are very concerned about the
nominees who are being moved and
those who are not being moved; and,
more specifically, the fact that the
first eight circuit court judges have
not been moved, have not been voted
on, and, in fact, have not even had a
hearing. I believe that is accurate. The
first eight, to go back to May 9, 2001,
an outstanding group of nominees, men
and women and minorities, have not
had any opportunity to make their
case, to be voted on in the Senate Judi-
ciary Committee, and be voted on in
this Chamber.

That is what our resolution says.
That is all it says. This is not a quan-
tum leap, saying you have to have a
hearing, you have to vote, you have to
bring it to the floor, and you have to
get it done. But it does say that in the
interest of administration of justice,
the Judiciary Committee shall hold
hearings at least on the nominees sub-
mitted by the President on May 9, 2001,
by May 9, 2002.

That seems like a very small step, to
move toward some progress being made
and helping to begin to cure some very
frayed feelings about the way the Judi-
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ciary Committee acted with regard to
Judge Pickering. But moving beyond
that and moving into the broader
sense, one judge will not this session
make. But this pattern is a major prob-
lem.

Conversely, the other resolution just
says that the Judiciary Committee
should move forward expeditiously on
these nominees. Goodness gracious,
that is not saying very much, it doesn’t
appear to me. I hope they will be mov-
ing forward expeditiously.

But what does it mean? Does it mean
they are going to get a hearing? Does it
mean it is going to get some actual re-
sult? No.

That is basically the difference. One
resolution says that these outstanding
nominees—I will not list their names
because I am sure they have been
talked about individually and collec-
tively—should at least have a hearing
by May 9. The other resolution says it
should be considered expeditiously.

The point is, though, to highlight
this issue, this will not be the last res-
olution in this area, unless we begin to
see some fair progress. There will be
others. And they perhaps will be more
pointed.

But it goes to the much bigger ques-
tion of how we are going to go through
the rest of this session, how these
nominees are going to be treated, and,
as a matter of fact, how we are going
to act on legislation.

I urge my colleagues to vote on both
sides of the aisle for the resolution
that would lead to results and that is
the one that calls for hearings by the
specified date of May 9, 2002.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, I can
certainly appreciate the frustration ex-
pressed by some of our colleagues. We
have been there. We know how frus-
trating it is to have judges who are not
given the time and attention, and the
fair consideration they deserve. Be-
cause we have experienced that all too
often while we were in the minority.

What we have attempted to do is re-
spond to that frustration by doing
what we have said we were going to do
from the very beginning, that we were
going to treat judges fairly, we were
going to try to do as much as we could
to move them quickly. And we believe
we have done that.

I do not recall a time when our Re-
publican colleagues ever agreed to hold
at least one hearing on a circuit court
judge with every group of district court
judges receiving hearings. But that is
exactly what our chairman of the Judi-
ciary Committee has committed to do.

I will look at the numbers, and we
can compare statistics all day long, but
all one has to do is look at the bottom
line. We have exceeded their record in
many ways. In 9 months, we have con-
firmed more judges than the Repub-
licans confirmed in President Reagan’s
first year—12 months. We have con-
firmed more circuit court judges al-
ready this year than Republicans did in
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1996 when they confirmed zero circuit
court judges. But we can compare these
back and forth. What I am simply pre-
pared to do today—as you have heard
Senator LEAHY and members of our
committee say on so many occasions—
is to say, we are going to deal with
these judges fairly and expeditiously. I
think our record shows that.

I thank Senator LEAHY for his leader-
ship, for the commitment he has made,
and for the diligence he has shown in
getting us to this point.

Forty-two judges have been con-
firmed; 7 circuit court judges have al-
ready been confirmed. What Senator
LEAHY and the Judiciary Committee
are now saying is, we will improve
upon that in the coming weeks and
months. When you look at what we will
have been able to do by the end of this
session, I think everyone will be able
to say, without equivocation: You have
done a good job.

That is what we are committing to
do. That is what our resolution says.
That is why I believe, very strongly,
that supporting the Democratic resolu-
tion is, again, supporting the clear in-
tent of our caucus and of this Senate
that these nominees are going to get
fair treatment. We are determined to
do that. And we will demonstrate that
with each passing week.

I yield the floor.

VOTE ON AMENDMENT NO. 3040

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3040. The yeas and nays have been
ordered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI) and
the Senator from Alaska (Mr. STEVENS)
are necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 1, as follows:

[Rollcall Vote No. 56 Leg.]

YEAS—97
Akaka Dodd Levin
Allard Domenici Lieberman
Allen Dorgan Lincoln
Baucus Durbin Lott
Bayh Edwards Lugar
Bennett Ensign McCain
Biden Feingold McConnell
Bingaman Feinstein ; 5
Bond Fitzgerald ﬁ}ﬁulskl
Boxer Frist -~ .
Breaux Graham Murkowski
Brownback Gramm Murray
Bunning Grassley Nelson (FL)
Burns Gregg Nickles
Byrd Hagel Re?d
Campbell Harkin Reid
Cantwell Hatch Roberts
Carnahan Helms Rockefeller
Carper Hollings Santorum
Chafee Hutchinson Sarbanes
Cleland Hutchison Schumer
Clinton Inhofe Sessions
Cochran Inouye Shelby
Collins Jeffords Smith (NH)
Conrad Johnson Smith (OR)
Cc‘)rglne Kennedy Snowe
Craig Kerry Specter
Crapo Kohl Stabenow
Daschle Kyl Thomas
Dayton Landrieu
DeWine Leahy Thompson

CONGRESSIONAL RECORD — SENATE

Wellstone
Wyden

Voinovich
Warner

NAYS—1
Nelson (NE)

NOT VOTING—2
Stevens

Thurmond
Torricelli

Enzi

The amendment (No. 3040) was agreed
to.

VOTE ON AMENDMENT NO. 3033

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3033 offered by the Republican lead-
er.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI) and
the Senator from Alaska (Mr. STEVENS)
are necessarily absent.

The PRESIDING OFFICER (Mr.
JOHNSON). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 47,
nays 51, as follows:

[Rollcall Vote No. 57 Leg.]

YEAS—47
Allard Fitzgerald Murkowski
Allen Frist Nickles
Bennett Gramm Roberts
Bond Grassley Santorum
Brownback Gregg Sessions
Bunning Hagel Shelby
gurnsb . galt‘?h Smith (NH)
ampbe: elms ;

Chafee Hutchinson Smith (OR)

: Snowe
Cochran Hutchison Specter
Collins Inhofe pecte
Craig Kyl Thomas
Crapo Lott Thompson
DeWine Lugar Thurmond
Domenici McCain Voinovich
Ensign McConnell Warner

NAYS—51
Akaka Dodd Levin
Baucus Dorgan Lieberman
Bayh Durbin Lincoln
Biden Edwards Mikulski
Bingaman Feingold Miller
Boxer Feinstein Murray
Breaux Graham Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Reed
Carnahan Inouye Reid
Carper Jeffords Rockefeller
Cleland Johnson Sarbanes
Clinton Kennedy Schumer
Conrad Kerry Stabenow
Corzine Kohl Torricelli
Daschle Landrieu Wellstone
Dayton Leahy Wyden
NOT VOTING—2

Enzi Stevens

The amendment (No. 3033) was re-
jected.

Mr. DASCHLE. I move to reconsider
the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. DASCHLE. Mr. President, we are
currently consulting about the remain-
der of the day. It is fair to say Senators
should expect additional rollcall votes.
We are hoping we might reach an
agreement procedurally on how to
make additional progress on the bill
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during the remaining hours of today.
At this point we cannot say with any
confidence what tomorrow holds. It de-
pends, in part, on what the schedule
will be for the remainder of the day.
We are working to arrange for addi-
tional votes and consideration of addi-
tional amendments. We will propound
that request as soon as it becomes
available.

———

PROVISION FOR CONDITIONAL RE-
CESS OR ADJOURNMENT OF CON-
GRESS

Mr. DASCHLE. I have a request re-
garding the adjournment resolution. It
has been approved by the Republican
leader.

I ask unanimous consent the Senate
now proceed to the adjournment reso-
lution which is at the desk, H. Con.
Res. 360.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

The House concurrent resolution (H. Con.
Res. 360) providing for a conditional adjourn-
ment of the House of Representatives and
conditional recess or adjournment of the
Senate.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. DASCHLE. I ask unanimous con-
sent that the concurrent resolution be
agreed to and the motion to reconsider
be laid upon the table with no inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 360) was agreed to, as follows:

H. CoN. RES. 360

Resolved by the House of Representatives (the
Senate concurring), That when the House ad-
journs on the legislative day of Wednesday,
March 20, 2002, or Thursday, March 21, 2002,
on a motion offered pursuant to this concur-
rent resolution by its Majority Leader or his
designee, it stand adjourned until 2 p.m. on
Tuesday, April 9, 2002, or until Members are
notified to reassemble pursuant to section 2
of this concurrent resolution, whichever oc-
curs first; and that when the Senate recesses
or adjourns at the close of business on Thurs-
day, March 21, 2002, Friday, March 22, 2002, or
Saturday, March 23, 2002, on a motion offered
pursuant to this concurrent resolution by its
Majority Leader or his designee, it stand re-
cessed or adjourned until noon on Monday,
April 8, 2002, or at such other time on that
day as may be specified in the motion to re-
cess or adjourn, or until Members are noti-
fied to reassemble pursuant to section 2 of
this concurrent resolution, whichever occurs
first.

SEC. 2. The Speaker of the House and the
Majority Leader of the Senate, acting jointly
after consultation with the Minority Leader
of the House and the Minority Leader of the
Senate, shall notify the Members of the
House and the Senate, respectively, to reas-
semble at such place and time as they may
designate whenever, in their opinion, the
public interest shall warrant it.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BAUCUS. Mr. President, I ask
unanimous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TIMING OF THE TRADE BILL

Mr. BAUCUS. Mr. President, at the
end of the last session of Congress the
Finance Committee reported three
critical pieces of international trade
legislation to the Senate calendar: An
expansion of the Trade Adjustment As-
sistance Act, an extension of fast track
trade negotiating authority, and an ex-
pansion of the Andean Trade Benefits
program.

Each of these bills is time-sensitive
and I believe that the Senate should
take action on them as soon as pos-
sible. The Trade Adjustment Assist-
ance Act, or TAA, first established in
1962, is the program that addresses the
needs of workers and firms that are ad-
versely impacted by trade.

The Senate Finance Committee bill
expands TAA coverage to new groups of
workers, including farmers and sec-
ondary workers; provides training and
healthcare benefits to recipients; and
experiments with a new concept of
wage insurance, which aims to move
the unemployed back into the labor
force as quickly as possible.

Unfortunately, TAA was allowed to
expire at the end of the last Congress.
We need to not only extend TAA, but
complete the expansion as soon as it is
practical.

Although States have cooperated
with the efforts of the Department of
Labor to keep the program in oper-
ation, this stopgap cannot continue in-
definitely. Congress must ensure that
this critical safety net for working
Americans is in place.

The extension of fast-track trade ne-
gotiating authority—sometimes called
trade promotion authority—is also
pending on the Senate calendar.

This measure is controversial, but
Senator GRASSLEY and I were able to
arrive at a bipartisan bill to extend
fast track. And the bill passed the Fi-
nance Committee 18-3 with the support
of both the majority leader and the mi-
nority leader.

This extension may not be as urgent
as the extension of TAA, but many im-
portant international trade negotia-
tions both bilaterally and multilater-
ally are pending or underway. This bill
allows Congress to direct these nego-
tiations and allows the President to
credibly negotiate with our trading
partners. It is time for Congress to ex-
tend fast track.

The Senate Finance Committee also
reported an extension of the Andean
Trade Promotion Act or ATPA. This
measure has been actively supported
by many Senators, including Senator
BOB GRAHAM and the distinguished ma-
jority leader.

The legislation aims to shore up sup-
port among U.S. allies in the critical
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Andean region and provide an alter-
native to the illegal drug trade to citi-
zens in the region.

In addition, another critical inter-
national trade program, the General-
ized System of Preferences, which pro-
vides important benefits to many de-
veloping countries, also expired at the
end of the last Congress. This program
should also be extended for some rea-
sonable period of time, in my opinion,
several years.

I have discussed with the majority
leader and many of my colleagues com-
bining all of these bills into a single
vehicle, winning Senate passage for the
legislation, and quickly moving to gain
support for the legislation in the other
body in the hopes that these measures
might be signed into law as soon as
possible.

The combined trade legislation has
some detractors, but each component
of the proposed trade legislation has bi-
partisan support. Each piece serves an
important public policy purpose. And
each piece is timely, if not overdue.

I know that the Senate calendar is
crowded, but I would like to urge the
majority leader and the minority lead-
er to work with Senator GRASSLEY and
myself to find time to take this legisla-
tion up shortly after the Senate re-
turns from the coming recess.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. I ask unanimous con-
sent to address the Senate as in morn-
ing business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE ADMINISTRATION’S
SPECTRUM PROPOSAL

Mr. McCAIN. Mr. President, as rank-
ing member of the Senate Committee
on Commerce, Science and Transpor-
tation, I would like to discuss an issue
I have discussed before, an issue that
was addressed by the administration’s
proposal in the 2003 budget to delay the
auction dates for spectrum being used
by broadcasters.

In 1997, Congress ventured down a
path that we hoped would lead to a rev-
olution for the American consumer—
digital television. Congress took action
to support the transition to digital tel-
evision, specifically high definition
digital television, because of its poten-
tial to give Americans sharp movie-
quality pictures and CD-quality sound,
and took the extraordinary step of giv-
ing the broadcast industry a huge
amount of spectrum for free—a $70 bil-
lion gift.

During consideration of the Balanced
Budget Act of 1997, broadcasters touted
DTV technology as a competitive ne-
cessity that would preserve free over-
the-air television in the new digital
millennium. They sought legislation
intended to speed and facilitate a tran-
sition from analog to digital television
broadcasting. Their requests for special
treatment were fulfilled.

At the time, the Wall Street Journal
described Congress’ action as a
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“‘planned multibillion dollar handout
for wealthy TV-station owners.”” While
other industries must purchase their
spectrum in competitive auctions, in
the case of digital TV, Congress de-
cided to give away the spectrum. At
the same time, Congress also decided
that broadcasters could keep their old
analog spectrum until 2006, or until 85
percent of TV homes in a market could
receive digital signals.

During the debate on the Balanced
Budget Act, I expressed my serious res-
ervations with the spectrum provision.
At the time I stated:

. . when it comes to the bill’s provisions on
the analog turnback date, I fear that we
have inadvisedly undercut the value this
spectrum might otherwise bring at auction
by including a waiver standard in this bill
that unnecessarily signals to bidders in 2002
that the spectrum they’re bidding on may
not become available on any definitive date.

I was not alone in my concern. In Oc-
tober 2000, the New York Times wrote:
By giving the new spectrum away instead of
auctioning it off to the highest bidders, Con-
gress deprived the Treasury, and thus tax-
payers, of tens of billions of dollars. The
giveaway also kept the new spectrum out of
the hands of bidders eager to sell digital
services. The new spectrum went instead to
incumbent broadcasters, who have dawdled.

Moreover, if the broadcasters begin
to use their digital spectrum primarily
to broadcast multiple channels of
standard definition, perhaps on a sub-
scription basis, I believe that they will
never relinquish the spectrum. This
scenario was never mentioned by the
broadcasters while they were lobbying
Congress for the free spectrum they
eventually received.

In 1997, Congress mandated that fu-
ture FCC spectrum licensing should be
performed through auctions, ensuring
that the spectrum is allocated to par-
ties that value most highly the oppor-
tunity to provide wireless products and
services, and that compensate the pub-
lic for the use of its resources. Yet, at
the same time, Congress gave away bil-
lions of dollars in public assets at the
broadcasters’ urging and on the prom-
ise that the public would get it back,
and get superior, free over-the-air serv-
ice in the bargain. As the President’s
budget acknowledges, however, this is
not happening.

The administration is also proposing
that beginning in 2007, the broadcasters
would be assessed a $500 million annual
lease fee for their use of the analog
spectrum. If they return their analog
spectrum by the 2006 deadline, they
will be exempt from the fee. While this
proposal has merits and may be justi-
fied, I believe that in all likelihood, the
broadcasters will never pay. Be assured
that a few years from now, the NAB
will be marching up to Capitol Hill
asking Congress for more time to com-
plete the DTV transition.

We should not let this happen. I be-
lieve that Congress must address this
issue legislatively to protect the Amer-
ican taxpayer and ensure that the DTV
transition will become a reality. Con-
gress devoted valuable public assets to
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the DTV transition and ultimately has
the responsibility for finding respon-
sible solutions. The proposal before the
FCC that enables broadcasters to fur-
ther capitalize on the spectrum give-
away by allowing the broadcasters to
negotiate to vacate the spectrum by
2006 for a price, is not, I note, a respon-
sible solution.

In closing, I would like to read a
quote from an article that appeared in
Business Week last year.

Congress should also make broadcasters
pay for their valuable real estate by attach-
ing a price tag to the spectrum they now oc-
cupy. When they approached Congress hat-
in-hand, broadcasters promised something
they have yet to deliver. Now that this has
become abundantly clear, they shouldn’t get
a free ride on taxpayers’ backs. What they
should do is fork over the going rate for
whatever airspace they occupy. That’s what
cellphone companies are doing.

It has been almost 5 years since the
spectrum giveaway and the transition
to digital television has barely mate-
rialized. The American taxpayers first
lost the auction value of the spectrum.
Now, they have no real certainty of
what they’re likely to get in return, or
when they are likely to get it. The sit-
uation is a mess, characterized by more
finger pointing than progress. Regard-
less of who is to blame, this much is
clear: By 2006, this country will not
have the transmission facilities, the
digital content, nor the reception
equipment necessary to ensure that 85
percent of the population will be able
to receive digital television.

In fact, recent statistics show that
consumers have yet to embrace digital
television. The Consumer Electronics
Association reports that 1.4 million
DTV sets were sold last year, of which
97,000 were integrated units containing
digital tuners. However, we received
testimony before the Senate Commerce
Committee last year that over 33 mil-
lion analog sets had been sold in 2000
alone. While DTV sales have been in-
creasing each year, an overwhelming
majority of Americans are still pur-
chasing analog sets.

Given the uncertainty surrounding
the return of the spectrum currently
occupied by broadcasters, the adminis-
tration has proposed shifting the auc-
tion for TV channels 60-69 from the
elapsed 2000 deadline to 2004. Addition-
ally, the proposal would shift the auc-
tion of TV channels 52-59 from 2002 to
2006. According to OMB projections,
shifting the auctions to later dates
would increase expected revenues by
$6.7 billion. The administration has
concluded that if legislative action is
not taken to shift the auction dates,
potential auction participants may
hesitate to bid for this spectrum with-
out certainty of when the broadcasters
may actually vacate it.

At the same time, however, even if
we act to change the dates, I also be-
lieve that years from now Congress is
likely to again find itself attempting
to shift the auction dates because the
broadcasters will still occupy the spec-
trum. I hold this view because last
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year, the Commerce Committee held
hearings on the transition to digital
television. During that hearing I asked
the National Association of Broad-
casters, NAB, whether or not they be-
lieved they were going to reach 85 per-
cent of the homes in America by 2006.
The NAB’s response, ‘‘Originally, the
expectations and the projections that
[we] looked at, was for that transition
to take as long as possibly 2015.”

I believe that there’s not a snowball’s
chance in Gila Bend, AZ, that the
broadcasters will vacate this spectrum
by 2006, or that, despite my best ef-
forts, that broadcasters will be penal-
ized for squatting, as the President has
proposed, if they occupy this spectrum
after 2006. Some broadcasters have sug-
gested that they may use their digital
spectrum to multicast standard defini-
tion signals and provide other ‘‘ancil-
lary”’ services, competing against com-
panies and technologies that had to
pay for the spectrum they use. I worry
that if broadcasters provide ‘‘ancil-
lary”’ services using the spectrum they
received for free, they will have a dis-
tinct competitive advantage over wire-
less companies who pay the public for
the use of its spectrum.

I yield the floor.

———

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Continued

The PRESIDING OFFICER. Who
seeks recognition?

Mr. MURKOWSKI. Mr. President, the
Senator from Idaho is prepared to offer
a second-degree amendment clarifying
Senator BINGAMAN’s amendment No.
3016. I am in support of his amendment.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, I thank
my colleague, the ranking member of
the Energy Committee, Senator MUR-
KOWSKI.

Mr. President, I ask unanimous con-
sent to set the pending amendment
aside for the purpose of consideration
of this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3049 TO AMENDMENT NO. 3016

Mr. CRAIG. Mr.President, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report. The assistant legisla-
tive clerk read as follows:

The Senator from Idaho [Mr. CRAIG] pro-
poses an amendment numbered 3049 to
amendment No. 3016.

Mr. CRAIG. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To clarify the definition of
biomass)

On page 6, strike line 9 and all that follows
through line 15 and insert the following:

“The term ‘biomass’ means any organic
material that is available on a renewable or
recurring basis, including dedicated energy
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crops, trees grown for energy production,
wood waste and wood residues, plants (in-
cluding aquatic plants, grasses, and agricul-
tural crops), residues, fibers, animal wastes
and other organic waste materials, and fats
and oils, except that with respect to mate-
rial removed from National Forest System
lands the term includes only organic mate-
rial from—

‘“(A) thinnings from trees that are less
than 12 inches in diameter;

“(B) slash;

“(C) brush; and

‘(D) mill residues.”.

Mr. CRAIG. Mr. President, I rise
today to introduce an amendment that
would modify the definition of biomass
from national forests by clarifying that
biomass may come from slash, brush,
or mill residue from any size tree that
may be harvested, as well as from
thinning trees that are less than 12
inches in diameter.

The Bingaman amendment defines
the term ‘‘biomass’® on national forest
lands as only that material generated
from tree commercial thinning or slash
or brush.

Our respective staffs have worked out
language that is acceptable to the
managers. I appreciate his staff’s co-
operation in addressing these concerns.

Both Senator MURKOWSKI and I have
been concerned that mill residue, slash
and brush from normal harvest activi-
ties did not qualify under the construct
of Bingaman amendment No. 3016.

I have also expressed concern about
smaller logs that are sold as commer-
cial timber that could be utilized as
biomass in some market conditions but
would not qualify under Bingaman
amendment No. 3016.

This amendment I am now offering
addresses all of our concerns.

We have 39 million acres of national
forest land at high risk of catastrophic
fire. We have an additional 24 million
acres that have suffered insect and dis-
ease attacks making them highly sus-
ceptible to fire as well.

There are over 49.5 million acres of
trees in the 9- to 12-inch diameter class
that need to be thinned to reduce the
risk of catastrophic fires and to allow
those trees to grow to full and produc-
tive maturity.

I am pleased that we have addressed
the fundamental problems that cause
so many of my constituents concern. I
have several biomass co-gen operations
in my State that are fed largely from
hog fuel off the public lands—the na-
tional forest land.

I think this clarifies the issue. I
thank the chairman for his coopera-
tion.

Mr. BINGAMAN. Mr. President, this
does clarify the intent on both sides. I
think this additional definitional lan-
guage is useful. We have no objection
to the amendment.

Mr. MURKOWSKI. Mr. President, I
thank Senator BINGAMAN for his co-
operation.

I want to make sure that we all un-
derstand some of the terminology used,
and the words ‘‘hog fuel.” I know what
it is. It is the waste.
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The significant aspects of recognizing
the way this portion of the Bingaman
amendment bill was originally stated
is that it would have excluded waste
from public land—namely, the national
forests—unless it is specifically identi-
fied as slashings, second growth, and so
forth.

It would very narrowly bring into
question the residue associated with
milling of timber and timber products
from national forests as to whether or
not that waste could be used in bio-
mass.

For example, in my State of Alaska,
it would exclude the development of
any biomass as an alternative because
we don’t have, for all practical pur-
poses, anything other than public land.

That is why it is so important that
this change be made. I want to make
sure that in the language the intention
is, if you have a tree that comes off
public land that has rot in it that
would be basically determined not to
be sufficient for milling—and, in the
terminology, this would be a mill res-
idue—indeed that would be included in
the definition of what would be al-
lowed.

Clearly, no one takes prime, quality
timber and uses it for biomass. It has a
higher value. So there is a check and
balance in it.

Mr. CRAIG. If the Senator will yield,
he makes an important point. In com-
mercial logging operations that are
qualified under the U.S. Forest Serv-
ice—the legitimate timber sales—some
of those logs, once cut, and beyond the
12-inch diameter size that get to the
mill, that are deteriorating or have, as
you call it, the rot of the center and
cannot be milled, put on a mill head rig
and moved, fall apart, I think that is
residue by anyone’s definition when it
is determined, at least in the mill yard,
that no commercial value can come
from it. Clearly, I think that falls
under that definition. But I appreciate
the Senator mentioning it.

What we are doing, along with pass-
ing legislation, is establishing, by the
record of the floor, what is the intent
of Congress. And I think that is the in-
tent of this legislation.

I thank the Senator for yielding.

Mr. MURKOWSKI. I certainly agree
with that. I appreciate the colloquy. I
think this is good utilization in the
sense of biomass. But I would like to
remind my colleagues that biomass
just does not create energy. Somebody
has to burn it. When you burn it, you
generate emissions. And when you gen-
erate emissions, obviously, you have a
tradeoff.

I am pleased the amendment will be
accepted.

The PRESIDING OFFICER. Is there
further debate?

If not, without objection, the amend-
ment is agreed to.

The amendment (No. 3049) was agreed
to.

Mr. MURKOWSKI. I move to recon-
sider the vote.

Mr. CRAIG. I move to lay that mo-
tion on the table.
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The motion to lay on the table was
agreed to.

Mr. BINGAMAN. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DASCHLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
TRADE PROMOTION AUTHORITY

Mr. DASCHLE. Mr. President, as I
understand it, we are working on an ar-
rangement that will accommodate fur-
ther progress on this part of the energy
bill. I appreciate the cooperation of all
those involved.

I want to take a moment to talk
about a strong interest I have—and I
know it is shared by the Presiding Offi-
cer and many other of our colleagues—
in trade promotion authority, trade ad-
justment assistance, and the Andean
Trade Preference Expansion Act. We
will be dealing with all three of those
issues in the next work period. I reem-
phasize the importance that I, as one
Senator, put on getting that package
passed during that time.

I think we all saw yesterday that the
January trade deficit swelled to $28.5
billion. That is a 15 percent increase
over December and sharply higher than
the consensus forecast. That alone
caused some analysts to lower their
projections for first quarter growth by
a full percentage point.

That set of numbers indicates pretty
clearly how important trade is to the
American economy, and it graphically
demonstrates why we need to provide
trade promotion authority.

Today, nearly one in every 10 U.S.
jobs—an estimated 12 million jobs—is
directly linked to the export of U.S.
goods and services. These are good jobs
that pay 13-18 percent more than the
national average.

The benefits are even more pro-
nounced in agriculture. Since passage
of NAFTA in 1993, U.S. agricultural ex-
ports to Mexico have doubled.

Agricultural exports today account
for one in every three U.S. acres plant-
ed; nearly 25 percent of gross cash sales
in agriculture; and more than three-
quarters of a million U.S. jobs.

The U.S. Trade Representative’s of-
fice estimates that the average Amer-
ican family of four saves between $1,260
and $2,040 a year as a result of the two
major trade agreements we entered
into in the 1990s—NAFTA and the Uru-
guay Round.

And in my view, the benefits of trade
today are even greater for the United
States because no Nation in the world
is better positioned to thrive in a glob-
al, information-based economy.

Expanding trade also offers national
security and foreign policy benefits be-
cause trade opens more than new mar-
kets. When it is done correctly, it
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opens the way for democratic reforms.
It also increases understanding and
interdependence among nations, and
raises the cost of conflict.

Senators BAUCUS and GRASSLEY de-
serve great credit for getting a bipar-
tisan TPA proposal out of the Finance
Committee with an overwhelming vote
of support—18 to 3.

Their proposal not only gives the
President that authority he needs to
negotiate good trade agreements for
the United States. It also addresses
critical labor and environmental con-
cerns. Under their proposal, labor and
environmental concerns are central
issues, not side issues.

The fundamental reality is that ex-
panded trade raises living standards
generally, but some people lose. That is
inevitable.

Last year, we passed an important
education reform bill. We agreed then
that we would ‘‘leave no child behind.”
Now we need to make sure we leave no
worker behind. And that’s why the
package will include expanded trade
adjustment assistance

This is not a partisan idea. It’s an
American idea.

It was also the one clear area of
agreement among the recommenda-
tions of the bipartisan U.S. Trade Def-
icit Review Commission, which was es-
tablished by Congress in 1998.

Among the key members of the com-
mission were President Bush’s trade
representative, Robert Zoellick; De-
fense Secretary Donald Rumsfeld; and
George Becker, the former president of
the United Steelworkers.

Nor is trade adjustment assistance a
new idea. It has been part of American
trade policy for 40 years.

The current program, however, cov-
ers too few people. And it does not ad-
dress some of the most serious prob-
lems displaced workers have in finding
productive new employment.

I commend Senators BAUCUS and
BINGAMAN for their leadership in put-
ting together a proposal that corrects
both of those shortcomings.

I also thank Senator SNOWE, who has
been working closely with us on this
effort.

We already have 47 cosponsors.

There are some reasons why we need
a new, expanded program of trade ad-
justment assistance. I want to cite a
few.

Today, if your employer’s plant
moves to Mexico, you are eligible for a
year of additional unemployment bene-
fits, plus education and training. But if
your plant moves to Brazil—or any
other nation besides Mexico—you get
none of these benefits.

The new proposal says that no mat-
ter where your company moves, you
get help.

Today, workers whose company
moves to another country are eligible
for trade adjustment assistance. But
let’s say your employer provides parts
to another company, and that company
moves to another country. If you lose
your job in that case, you are not eligi-
ble for assistance.
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The new proposal makes sure these
‘“‘secondary workers”’ get help, too.

For the first time, the new proposal
also includes farmers.

As a general matter, expanded trade
will provide billions and billions of dol-
lars in economic growth for the United
States.

Certainly, we can dedicate a small
fraction of this gain to those Ameri-
cans who are harmed. It is the right
thing to do. Frankly, it will be impos-
sible to build a broad consensus for ex-
panded trade unless we do it right.

We should help American workers
learn the new skills they need to earn
a living. We should help them maintain
health insurance while they’re unem-
ployed—and help protect against wage
loss when they become re-employed.

I also want to reaffirm my strong
support for the Andean Trade Pref-
erence Expansion Act.

Again, I wish we could have passed it
quickly, this week, as I had originally
hoped. But I am confident we can pass
it in a relatively short period of time
after we return.

Congress first passed the Andean
Trade Preferences Act 10 years ago as a
comprehensive effort to defeat narco-
trafficking and reduce the flow of co-
caine into the United States.

The program allows the President to
provide reduced-duty or duty-free
treatment for most imports from Bo-
livia, Columbia, Ecuador, and Peru.

The goal is simple: to provide farm-
ers in a region that produces 100 per-
cent of the cocaine consumed in the
United States with viable economic al-
ternatives to the production of coca.

The program works.

In the last decade, our Andean neigh-
bors have made significant economic
gains, and trade between the United
States and the region has increased
dramatically.

According to the International Trade
Commission, between 1991 and 1999,
two-way trade between the TUnited
States and Andean nations nearly dou-
bled, and U.S. exports to the region
grew by 65 percent.

The ITC also reports that ATPA has
contributed significantly to the diver-
sification of the region’s exports.

In addition, the program has served
as a catalyst for resolving regional
conflicts, pushing the members of the
Andean community—particularly Peru
and Ecuador—to work toward resolu-
tion of long-standing disagreements
that have undercut efforts at regional
development.

ATPA is doing, in other words, pre-
cisely what it was intended to do. So
there is every reason to extend it on its
own merits.

But in addition, the bill we passed
last year to expand U.S. trade with
Caribbean countries has had the unin-
tended effect of putting the Andean na-
tions at a competitive disadvantage
with other nations in the region.

The development and stability of the
Andean region is as much in our inter-
est as it is in theirs.
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The package we will consider when
we return will renew ATPA and, at the
same time, level the playing field be-
tween Andean nations and their Carib-
bean neighbors.

I thank Senator GRAHAM of Florida
for his leadership in putting together
the proposal and again Chairman BAU-
cUus for putting the entire trade pack-
age together.

The word ‘‘trade’ has its roots in an
old Middle English word meaning
“‘path,” which is connected to the word
“tread’’ to move forward.

The trade package we will consider
when we return will enable us to move
forward in this new global economy in
a way that strengthens our national se-
curity and the economic security of
American businesses and families. We
look forward to a good and vigorous de-
bate when we return.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BINGAMAN. Mr. President, I
wanted to speak very briefly in agree-
ment with the majority leader about
his comments on both trade promotion
authority and trade adjustment assist-
ance. I think the two clearly have to go
together and quickly. There are a great
many workers in this country who are
getting inadequate benefits. Many are
getting no benefits because we have
not modernized our Trade Adjustment
Assistance Program.

We have a good proposal to mod-
ernize that program which we passed
out of the Finance Committee, and I
think it is very important that we
bring that up on the Senate floor after
we return and pass that as quickly as
possible. I know that is intended to
pass in tandem with the trade pro-
motion authority.

The administration is anxious to see
that pass. I think if there are disagree-
ments about the trade adjustment as-
sistance proposals that we have re-
ported out of the Finance Committee,
we need to have early negotiations to
resolve this.

I know the administration has ex-
pressed concerns. To my knowledge, we
have not had any real counterproposals
that could be seriously considered. So I
hope that will get done in the next cou-
ple of weeks before we return, and I
hope we will be in a position to pass a
new, improved set of provisions regard-
ing trade adjustment assistance. I
think that is a real priority. I was
pleased we were able to move ahead in
the Finance Committee. I think it is
very important to move ahead on the
floor as well.

Mr. President, I thank the distin-
guished majority leader for his com-
ments on the trade legislation package
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that we will be considering soon. Clear-
ly, this legislation is extremely impor-
tant to the economic welfare of the
country and I look forward to helping
him get it passed. In particular, I want
to get trade adjustment assistance leg-
islation to the floor so we can begin to
help American workers and commu-
nities in a more effective way.

I have heard a lot of criticism lately
about the trade adjustment assistance
bill especially concerning its linkage
to fast-track legislation but I have to
agree with the majority leader that I
see fast-track and trade adjustment as-
sistance to be complementary. Fast-
track will allow the creation of free-
trade agreements that will provide
broad collective benefits to Americans,
but it will also result in negative im-
pacts on American workers and com-
munities.

From where I sit, we should not pass
legislation that will negatively impact
American workers without expanding
and enhancing the Trade Adjustment
Assistance Program. We need strong
protections in place for American
workers and their communities. We
need a safety net that keeps these
workers competitive and their commu-
nities strong. The Bush administration
has stated as much many times, most
recently in their trade policy agenda
that came out this week.

My colleagues know that trade ad-
justment assistance has never been
about ideologies or political parties. It
has always had bi-partisan support. If
my colleagues look at the number of
people in their state that have used
trade adjustment assistance over the
years, or are using it now, they will
admit the program is about helping
people and communities get back on
their feet. I am prepared to negotiate
on the outstanding issues, and I am
convinced that common ground can be
found rather easily on the core compo-
nents of the bill.

I thank the distinguished majority
leader for his continued efforts to bring
this legislation to the floor in a timely
fashion, I want to thank Senator BAU-
cUs for his continued efforts to empha-
size the importance of trade adjust-
ment assistance, and I look forward to
working with both of my colleagues in
the future to ensure we pass this im-
portant legislation.

Mr. President, I suggest the absence
of a quorum.

The assistant legislative clerk pro-
ceeded to call the roll.

—————

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—continued

Ms. LANDRIEU. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. LANDRIEU. Mr. President, at
this time, I ask unanimous consent
that the pending amendment be tempo-
rarily laid aside so that I may offer an
amendment.
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Mr. REID. Reserving the right to ob-
ject, Mr. President, I say to my friend
from Louisiana that we are almost get-
ting a unanimous consent agreement.
When we get it, we may ask the Sen-
ator to withhold so we can enter into
this agreement.

Ms. LANDRIEU. I will have no objec-
tion to that, as long as I have an oppor-
tunity to offer the amendment some-
time this afternoon.

Mr. REID. The Senator can do it now.

The PRESIDING OFFICER. Without
objection, the pending amendment will
be laid aside.

AMENDMENT NO. 3050 TO AMENDMENT NO. 2917

Ms. LANDRIEU. Mr. President, I
send an amendment to the desk on be-
half of myself and Senator KYL.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follow:

The Senator from Louisiana (Ms. LAN-
DRIEU), for herself and Mr. KYL, proposes
amendment numbered 3050.

Ms. LANDRIEU. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To increase the transfer capability
of electric energy transmission systems
through participant-funded investment)

At the appropriate place, insert the fol-
lowing:

SEC. .PARTICIPANT-FUNDED INVESTMENT.

Section 205 of the Federal Power Act is
amended by inserting after subsection (h)
the following:

(i) TRANSMISSION EXPANSION COSTS.—

‘(1) RATES FOR TRANSMISSION EXPANSION.—

Upon the request of a Regional Trans-
mission Organization, or any transmission
entity operating within an RTO that is au-
thorized by the Commission, the Commission
shall authorize the recovery of costs on a
participant-funding basis of transmission fa-
cilities that increase the transfer capability
of the transmission system. The Commission
shall not authorize the recovery of costs in
rates on a rolled-in basis for such trans-
mission facilities unless the Commission
finds that, based upon substantial evidence—

‘“(A) the transmission investment is identi-
fied and incorporated in the regional trans-
mission plan of a FERC approved regional
transmission organization;

“(B) participant funding for the invest-
ment is not feasible because the beneficiaries
of the investment cannot be identified; and

“(C) the transmission investment is nec-
essary to maintain reliability of the trans-
mission grid within the area covered by the
regional transmission organization.

‘“(2) PARTICIPANT-FUNDING.—The term ‘par-
ticipant-funding’ means an investment in
the transmission system of a regional trans-
mission organization or any Commission au-
thorized entity operating with the RTO
that—

‘“(A) increases the transfer capability of
the transmission system; and

‘“(B) is paid for by an entity that, in return
for payment, receives the tradable trans-
mission rights created by the investment.

‘(3) TRADABLE TRANSMISSION RIGHT.—The
term ‘tradable transmission right’ means the
right of the holder of such right to avoid
payment of, or have rebated, transmission
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congestion charges on the transmission sys-
tem of a regional transmission organization,
or the right to use a specified capacity of
such transmission system without payment
of transmission congestion charges.

‘“(4) REGIONAL TRANSMISSION ORGANIZATION
FACILITATION.—

‘“(A) IN GENERAL.—To encourage the re-
gional transmission organization or any
Commission-authorized transmission entity
operating within the RTO to identify partici-
pant-funded investment, the Commission
shall allow a regional transmission organiza-
tion or any entity constructing a participant
funded project within the RTO to—

‘(i) receive a share of the value of the
tradable transmission rights created by the
participant-funded expansion; or

‘‘(ii) receive a development fee.”’.

Mrs. LANDRIEU. Mr. President,
many years ago Arnold Glasow said
that ‘‘all some folks want is their fair
share—and yours.”

Today, I rise to offer an amendment
that provides for true fairness in elec-
tricity pricing and in doing so paves
the way for much needed transmission
expansion at a national level.

Over the past 10 years demand for
electricity has increased 17 percent
while transmission investment during
the same period has continuously de-
clined about 45 percent.

What is even more troubling is that
current demand for electricity is pro-
jected to increase by 25 percent over
the next 10 years with only a modest
increase in transmission capacity of 4
percent. With projected demand ex-
ceeding projected additional capacity
five times over, problems seem immi-
nent.

It is no surprise to this Senator that
in recent years electricity shortages
due to transmission constraints have
plagued the country from one coast to
another and various points in between.
Unless we deviate immediately from
the past ways of doing business, our
economy will be held hostage to trans-
mission constraints with rolling black-
outs becoming the norm rather than
the exception.

Our existing electrical transmission
system was designed to serve local cus-
tomers from utility-owned generation
on a State-by-State basis. However, in
recent years more and more ‘‘merchant
generation” operated by independent
companies have begun to connect to
the electrical grid in order to transmit
electricity to local as well as out-of-re-
gion customers.

Though this increased generation
added much mneeded competition, it
began to strain the current trans-
mission system. The pricing mecha-
nism at the wholesale level still em-
ploys the old socialized rate method of
continuously increasing the rates for
local customers even though most of
the beneficiaries are out-of-region cus-
tomers. This antiquated pricing meth-
od has dampened the push to enhance
transmission capacity in energy pro-
ducing States as State regulators are
reluctant to pass excessive trans-
mission cost off to local customers who
are not benefitting from the elec-
tricity. Meanwhile energy dependent
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regions of the country are denied cheap
and reliable electricity.

Electricity price spikes in the Mid-
west during the summer of 1998 were
caused in part by transmission con-
straints limiting the ability of the re-
gion to import electricity from other
regions of the country. In the summer
of 2000, transmission constraints lim-
ited the ability to sell low-cost power
from the Midwest to the South during
a period of peak demand, resulting in
higher prices for customers. Recent
blackouts in northern California were
the result of transmission constraints
in southern California due to Califor-
nia’s Path 15 transmission route. The
east coast has also suffered from trans-
mission constraints and price spikes in
recent years.

Surely, there must be a more equi-
table way to allocate cost while simul-
taneously enhancing our transmission
capacity. It is not fair to expect cus-
tomers in energy generating States to
keep paying for transmission expansion
when this increased transmission is
primarily being developed for out-of-re-
gion use. In addition, the lack of trans-
mission capacity under this archaic
pricing method continues to deny cus-
tomers in energy importing States the
benefit of cheaper electricity from
other regions of the country.

The best policy for efficient competi-
tive wholesale power markets is ‘“‘par-
ticipant-funded’ expansion. In this sys-
tem, market participants ‘“‘fund” ex-
pansions to the transmission network
in return for the transmission rights
created by the expansion investment.
This approach gives proper economic
incentive for new generator location
and transmission expansion decisions.

In the new world, the numbers and
volumes of interstate transactions are
large and growing every day. In my
home State of Louisiana, there are
enough new merchant generation
plants planned to almost double the
amount of generation in the State
today.

Those who favor socializing these
costs may argue that ‘‘rolled in pricing
is ok because transmission is such a
small part of a consumer’s total bill.”
This was true in the past but not any-
more. If we must build enough trans-
mission to export just a portion of this
new generation—10,000 megawatts—the
estimated cost would be $2 billion to $4
billion. Louisiana’s share of this cost
would be $90 to $180 million per year,
and impose a retail rate increase of 5 to
11 percent. All with no significant ben-
efit to local customers.

The opponents of this amendment
argue that transmission upgrades may
be more expensive than the delivered
power is worth. If it is too expensive to
build facilities to move the power, then
the plant is being built in the wrong
place. No one should bear these costs,
least of all local consumers.

The developers need to take these
costs into account when they site their
plants—just like they consider gas
costs, water costs, and environmental
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permits. The participant funding con-
cept is not new—this concept has been
successfully implemented in the nat-
ural gas industry through incremental
pricing. As a result of incremental
pricing in the natural gas industry,
proposed annual additions in 2002 to
natural gas pipeline capacity has in-
creased by nearly 100 percent relative
to 1999.

The opponents of this legislation
want the risk and consequences of bad
siting decisions to be socialized, so
that all the ‘‘little guys’ will pick up
the tab. In contrast, participant fund-
ing gives proper price signals for new
generator location, and it assures an
economically efficient level of grid ex-
pansion.

I realize this amendment is gener-
ating quite a bit of discussion; how-
ever, electricity transmission policy is
not a popularity contest, it is about
making tough but fair decisions. The
electricity debate reminds me of some-
thing that Mark Twain once said:
“Whenever you find yourself on the
side of the majority, it is time to pause
and reflect.”

I therefore ask my fellow colleagues
to pause for a moment and reflect over
the content of this amendment, what it
has meant to the natural gas industry
and what it will mean for our economic
prosperity in the future. Let’s work to-
gether in an equitable manner toward
building efficient and reliable elec-
trical highways by adopting this
amendment.

Thank you, Mr. President, and I ask
unanimous consent that my amend-
ment be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent that Senator MUR-
KOWSKI be recognized to offer a second-
degree amendment to the Bingaman
amendment relating to grandfathering;
that there be 1 hour equally divided
and controlled in the usual form, with
no amendment in order thereto prior to
a vote in relation to the amendment;
that upon the use or yielding back of
time, the Senate proceed to a vote in
relation to the amendment; that if the
Murkowski amendment is defeated, it
be in order for Senator COLLINS to offer
an amendment relating to renewables
with 20 minutes for debate prior to a
vote in relation to that amendment,
with the time equally divided and con-
trolled in the usual form; that the Col-
lins amendment be considered fol-
lowing consideration of the Kyl amend-
ment, which is a second-degree amend-
ment relating to ‘‘opt out,” on which
there will be 20 minutes for debate
prior to a vote in relation to the
amendment, with the time equally di-
vided and controlled in the usual form;
that upon disposition of the amend-
ments covered under this agreement,
the Senate proceed to vote on the
Bingaman amendment, as amended, if
amended, without any intervening ac-
tion or debate.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, there is a
possibility of four votes tonight. The
two managers are aware of this. They
are going to do the best they can. Ev-
erybody should be aware, these are
complicated issues and pay attention
to this debate.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

AMENDMENT NO. 3052 TO AMENDMENT NO. 3016

Mr. MURKOWSKI. Mr. President, I
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Alaska [Mr. MURKOWSKI]
proposes an amendment numbered 3052 to
amendment No. 3016.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To protect State portfolio
requirements)

On page 6, on line 6, strike ‘“‘mix.” and in-
sert ‘“‘mix. The provisions of this section
shall not apply to any retail electric supplier
in any State that adopts or has adopted a re-
newable energy portfolio program.”’

Mr. MURKOWSKI. Mr. President, the
amendment I have proposed would ex-
empt the retail electric suppliers in
any State that has a renewable energy
portfolio requirement.

What we have behind us is a chart
that I think fairly identifies the issue.
This chart shows States where renew-
able portfolio standards would be pre-
empted by a Federal mandate. In other
words, by this current proposal in the
underlying Bingaman amendment, all
States would be mandated for a renew-
able contribution of about 10 percent,
without exception.

What does this do? We have 14 States
that already have initiated renewable
mandates because they believed it was
in the best interest of their State. We
have seven other States—these are the
orange States—that are in the process
of considering renewable portfolio
standards. What are those States? We
have Massachusetts, New Jersey, Penn-
sylvania. We have Hawaii, Arizona,
New Mexico, Nevada. Then, of course,
we have Minnesota, Illinois, Wisconsin.
We have the west coast.

The point is, 14 States have a pro-
gram now. Again, they are Arizona,
Connecticut, Hawaii, Illinois, Iowa,
Maine, Massachusetts, Minnesota, Ne-
vada, New Jersey, New Mexico, Penn-
sylvania, Texas, and Wisconsin. Then
there are seven States shown on the
chart which are considering a program:
California, Maryland, Nebraska, New
Hampshire, Oregon, Washington,
Vermont.

What does this really mean? This
means the renewable mandate, the
Bingaman amendment, would preempt
those 14 States and the other 7 States
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identified with a program which would
basically disallow them from going for-
ward. They would not have a choice;
they would be mandated.

Most, if not all, of these States’ pro-
grams, in my opinion, are inconsistent
with the renewable mandate in the
Bingaman amendment. These 14 exist-
ing State programs were created on
one simple premise—and I would en-
courage Members who are watching
and staffs to recognize this—that pur-
pose was to match the State’s needs
and to take into account local cir-
cumstances.

BEach State is different. Each State
has an opportunity to consider pro-
grams that match their needs and
match their levels of capability. Some
States may be able to achieve more in
the area of renewability. Is it their
business to necessarily sell credits?

What we are trying to do is encour-
age across the board greater utilization
of renewables. What is wrong with a
voluntary system? Fourteen existing
State programs were created to match
their State needs and to take into ac-
count local circumstances.

As we know, some States are richer
than others in wind energy sources.
Some States are richer in geothermal.
Other States have the potential of bio-
mass. Some States have the potential
of hydro. States have tailored their re-
newable programs, through their own
initiative, to match their local re-
sources with their local needs.

We are going to take that away be-
cause we are coming down, as the
Bingaman amendment indicates, with
a one-size-fits-all Federal program. In
other words, it is not good enough for
the States to address their responsi-
bility and seek within the State’s ini-
tiative how to reach a renewable man-
date.

It applies the same to Maine as it
does in Texas, and clearly the States
are different. They are in different cli-
mate locales. They are in different
parts of the country. I do not have to
explain the differences. But this would
mandate one size fits all.

The amendment exempts retail elec-
tric suppliers in any State that adopts
or has adopted a renewable energy pro-
gram. So it exempts retail electric sup-
pliers in any State that has adopted a
renewable energy program. This allows
existing State programs to continue,
and it allows States to adopt a pro-
gram in the future. That is the purpose
of our amendment.

Now, if a State fails to act, then it
will be subject to the requirements of
the Bingaman amendment. So you are
forcing a mandate, in a sense, that if
they do not take the initiative and act
themselves, then they fall under the
Bingaman amendment, which is a man-
date.

This allows for the existing 14 States,
it allows for the 7 that are in the proc-
ess of considering it, and then it gives
the others an option to initiate a re-
newable program, but if they do not,
they fall under the mandate.
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It seems to me if we value States
rights, if we recognize one size does not
fit all, there is certainly justification
for consideration of the merits of a
State initiating a program that it sees
fit in relation to the conscious effort to
try to encourage more renewables, but
where a State moves forward, this
amendment allows that State effort to
continue. It seems to me this is a prac-
tical, realistic, sensible approach that
gives the States an opportunity to ad-
dress their responsibility towards en-
couraging renewables by their own ini-
tiative, which the 14 States clearly
have done, and 7 others are in the proc-
ess of initiating that action.

I encourage Members to reflect on
the value of State rights and on the
value of this particular effort not only
working but the States initiating an
action to address a need and fill it.

Before we get carried away in the de-
bate, again I want to recognize some-
thing I think has been overlooked rath-
er dramatically, and that is there is a
cost associated with renewables. We
went into that a little bit in the debate
over the Kyl amendment. But if we
take a hypothetical utility, let us say,
that generates a billion kilowatt hours
and there is the 10-percent mandate on
renewable portfolio standards, that is
100 million kilowatt hours of renewable
energy, times 3 cents per Kkilowatt,
which is about the—well, the average
price is generally considered roughly 3
cents—that is $3 million for renewable
credits. Now that is a cost that is going
to be passed on to the ratepayer—$3
million for requiring a 10-percent man-
date.

Let’s look at a typical utility. Let’s
look at Wisconsin Electric: Retail sales
over the year 2000, about 3,173,000,000
kilowatt hours, times a 10-percent re-
newable portfolio standard; that is
317,331,000 kilowatt hours of renew-
ables. That is what they are going to
have to get into Wisconsin, times 3
cents per kilowatt hour; that is $9.5
million, the cost of renewable credits
that is going to be passed on to the
ratepayer in Wisconsin.

The current wholesale price, as I
have indicated, is roughly 3 cents per
kilowatt hour. So make no mistake
about it, not only have we already
mandated an increase to the utility
consumers in this country by the 10-
percent mandate that prevailed when
the Kyl amendment failed but now we
are mandating one size fits all. We are
taking a relatively orderly program
that the States initiated, where 14
States actually have renewable pro-
grams and 7 States are looking at
those programs and saying, everybody
is going to have a renewable program
that meets the 10-percent standard set
in the underlying bill. It does not allow
the States that are not addressing it an
alternative other than than a mandate
of 10 percent.

As a consequence, I don’t think this
is the best way to legislate a portfolio
renewable standard by the theory of
one size fits all.
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I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, I rise
in strong opposition to the amendment
the Senator from Alaska has offered.
The amendment essentially guts the
renewable portfolio standard contained
in the amendment I proposed. The
amendment I proposed has a provision
called State savings clause that reads:

This section does not preclude a State
from requiring additional renewable energy
generation in that State or from specifying
technology mix.

Any State that wants to step up and
do something more, or specify the tech-
nology mix appropriate for their State,
is encouraged. It is not discouraged. It
will control.

That is not what the amendment of
the Senator is proposing.

Mr. MURKOWSKI. Could I ask a
question?

Mr. BINGAMAN. I yield for a ques-
tion.

Mr. MURKOWSKI. I am curious. In
the statement of the Senator from New
Mexico that a State could go beyond, is
the Senator suggesting it would go be-
yond the 10-percent norm? They could
do anything above it but have to meet
the 10 percent?

Mr. BINGAMAN. In response to my
colleague, that is exactly right. They
can do anything in addition in the way
of requiring renewable energy genera-
tion and they can specify any tech-
nology mix they want. There is noth-
ing in the Federal law restricting a
State in this regard.

If I may continue.

Mr. MURKOWSKI. I don’t want to in-
terrupt.

Mr. BINGAMAN. You are
rupting, but go right ahead.

Mr. MURKOWSKI. If a State were 5
percent, it would be mandated to go 10
percent. If another State were 12, it
could set anything it wanted; is that
correct?

Mr. BINGAMAN. The Senator is cor-
rect in that a renewable portfolio
standard that is not as effective as the
one we are proposing would not meet
the Federal standard and would not be
adequate. The Federal standard would
still prevail.

I point out what the amendment of
the Senator says:

The provisions of this section—

That would be this renewable port-
folio standard we had the vote on ear-
lier with the Kyl amendment——
shall not apply to any retail electric supplier
in any State that adopts or has adopted a re-
newable portfolio energy program.

He then cites a variety of States that
are on the chart that have adopted
these renewable energy portfolio pro-
grams. He has included New Mexico on
the chart. We have no renewable en-
ergy portfolio program in our State.
We adopted one and suspended it for 6
years, but it is on the chart as a State
qualifying to be exempt from the Fed-
eral program. He has included Illinois.
I have a description that says on June

inter-
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22, 2001, Illinois Governor George Ryan
signed legislation creating the Illinois
Resource Development and Energy Se-
curity Act. The legislation states, as
an explicit goal, at least 5 percent of
the State’s energy production and use
derive from renewable forms of energy
by 2015 and 15 percent from renewable
sources of energy by 2020.

However, it does not include an im-
plementation schedule. There is noth-
ing in the Illinois-passed law that will
actually get them to the stated goal.
They have adopted a renewable port-
folio program under the definition of
his amendment, but it has no teeth.

The summary on the Nebraska pro-
gram he cites says in April of 1998 the
Lincoln Electric System created a
wind power green pricing program
called the Lincoln Electric System Re-
newable Energy Program. It is a green
pricing program and does not require
them to make available renewable
power in any way. It says they should
give an option when people pay their
bill for so-called green pricing.

The point is, if we want to have a na-
tional program to deal with the na-
tional electric grid we have talked
about for several weeks, and we want
to move this country in the direction
of using renewable energy to a greater
extent than in the past, we have to go
ahead and maintain this renewable
portfolio standard we proposed in the
bill.

To say any State that wants to can
adopt something, set a goal or put in a
program, suspend it for 6 years, as in
New Mexico, and thereby satisfy that
State from being out from under the
requirements of the law, totally guts
the effect of the law. This is essentially
another vote like the vote we had with
the Kyl amendment. The Kyl amend-
ment said renewable power shall be
made available to customers to the ex-
tent it is available.

This amendment says States will
comply with the renewable portfolio
standard in this bill, except to the ex-
tent they determine to do something
else.

We cannot let them off the hook on
that basis. Either we favor a renewable
portfolio standard—and I believe a ma-
jority of the Senate does; that is what
the Kyl vote was an indication of; the
majority of the Senate believes we
should require this modest commit-
ment to renewable energy—either we
do that or we do not.

To say any State that adopts any-
thing that they call a renewable port-
folio program is out from under any re-
quirement clearly guts the effort we
are making. I strongly oppose the
amendment and hope we defeat the
amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. Mr. President, I
appreciate the Senator from New Mex-
ico pointing out the status in his par-
ticular State. I wonder if Illinois and
New Mexico suspended their programs,
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I wonder if they did so primarily be-
cause they thought suspension was not
in the best interests of the consumers
in their State. I don’t know the reason.
I certainly look forward to an expla-
nation from my friend from New Mex-
ico if, indeed, there is one relative to
why the State of New Mexico saw fit to
suspend it.

Mr. BINGAMAN. Mr. President, I am
glad to respond.

Mr. MURKOWSKI. I am happy to
yield.

Mr. BINGAMAN. In the case of New
Mexico, the renewable portfolio was in-
cluded in a much larger deregulation
proposal the State adopted before the
difficulties in California. Once the dif-
ficulties in California became evident
with supplies of electricity there, our
legislature got concerned and essen-
tially put on hold and suspended any
effect of the entire statute until the
year 2006, when they said they would
look at it again.

The renewable portfolio standard,
which obviously is not in any way re-
lated to the issue of deregulation that
they were struggling with in Cali-
fornia, was a casualty of the concern. I
am not disagreeing with the decision of
our legislature to put off the deregula-
tion, but I think they made an error in
putting off the effort to move toward a
renewable portfolio standard. Clearly,
though, they are counted in what the
Senator has in mind in his amendment
as having a program in New Mexico,
even though it is suspended until the
year 2006.

Mr. MURKOWSKI. Mr. President, I
am happy to respond. I will not speak
with the expertise that obviously my
friend has from his own State, but it is
appropriate to recognize they have not
initiated an action in the sense of most
of the other 14 States. The Senator
from New Mexico indicates Illinois and
Nebraska. I cannot speak for Nebraska,
obviously; the occupant of the chair
can. Clearly, there are some States out
of the 14 that have initiated the pro-
gram on their own. That is great. That
should be encouraged. Texas is cer-
tainly one.

There may be a misunderstanding be-
tween the Senator from New Mexico
and myself as to what happens under
the current legislation with our
amendment if it prevails relative to
the States that are blank on the chart.

The blank States are the ones in
white. They have to comply with the 10
percent that is in the Bingaman bill.
They have to mandate, if you will, that
they come up with 10 percent. So they
are not left out. This is not a gutting,
by any means, of the crux of Senator
BINGAMAN’S point.

We are saying all the rest of those
States, more than half the States in
the Nation that have not initiated a re-
newable program, have to do it. They
are going to be mandated under the 10-
percent mandate. So do not be misled,
as I think a reference was made, that
somehow we are gutting this provision
because we are not. Those States would
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be mandated in. But they would also be
given an opportunity to come up, as
the States in green and the States in
red are, with what they believe is a
reasonable, attainable renewable man-
date.

Mr. BINGAMAN. Will my colleague
yield?

Mr. MURKOWSKI. I want to make
one more point before I respond to my
friend from New Mexico.

A State with a 10-percent mandate,
they say, on hydro, would now have to
also meet an additional 10 percent—
OK? An additional 10 percent, with
something new: solar, wind—whatever,
under the Federal mandate.

I think the States ought to take a
look at this. The Federal Government
is dictating a 10-percent fuel mix, re-
gardless of your State program.

I am happy to yield for a question.

Mr. BINGAMAN. Mr. President, let
me ask this of my friend: The way I
read his amendment, it says any
State—this provision does not apply to
any retail electric supplier in any
State that adopts or has adopted a re-
newable portfolio, energy portfolio pro-
gram.

Am I correct that a State that is one
of the white States on this map, that
they do not have a program right
now—if they decide to adopt a program
which says instead of going to 10 per-
cent, we will go to one-tenth of 1 per-
cent by the year 2020—that certainly is
a renewable portfolio program in every
sense of the word—they would be out
from any other requirements because
they will have adopted a program, a re-
newable portfolio program under his
amendment and, therefore, our effort
to move them in any meaningful way
to use renewable power would be
thwarted? Would he agree with that?

Mr. MURKOWSKI. If I may respond, I
think we have to make a general ac-
knowledgment that States are respon-
sible. Their utility commaissions are re-
sponsible. Their ratepayers are respon-
sible. They are going to respond as
they see fit to the needs of their people
as opposed to what the Senator from
New Mexico is proposing as a man-
date—everything is equal.

It is not equal. It is not equal in my
State. It is not equal in Hawaii. We are
not even connected to the continental
United States. Yet there is a mandate
here. Hawaii has to come across the
same way as Alaska, the same way as
Iowa.

I think to suggest that a State would
be irresponsible is selling short the
American citizen.

People are concerned about energy
sources. They are concerned about pol-
lution. I do not think any State is
going to stand by for irresponsible ac-
tions, or a percentage that would sug-
gest an unrealistic contribution to re-
newables.

Who are we to stand here and simply
mandate that everybody has to be the
same? What we have recognized is real-
istic. We said all those States in
white—how many of them are left?
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Probably 35. They will be mandated
under the bill of the Senator from New
Mexico, 10 percent. They are uniform.
We are giving them a chance to ini-
tiate an initiative based on their own
recognition of what is responsible,
what is attainable, what is available.

We have a terrible inconsistency.
Some States have the convenience—
and it is very convenient—of the re-
newable hydro. But under this pro-
posal, a State with a 20 percent man-
date based on hydro would now have to
also meet an additional 10 percent with
solar or wind, under the Federal man-
date. The Federal Government is dic-
tating a 10-percent fuel mix, regardless
of the State program. This is ignoring
the State program.

The Senator from New Mexico says it
is OK if you go above a mandate with
your State program—that’s OK.

It is one size fits all, 10 percent,
make no mistake about it.

This one says, if you are a white
State, you can initiate a program that
meets your needs and makes a con-
tribution. I think that is responsible
legislation. I do not think it is gutting
the renewable package because if a
State doesn’t want to do it, it is going
to be forced to do it. But the States
that have initiated a program, let’s
honor that.

There is nothing magic about 10 per-
cent. Where did they get 10 percent?
Why isn’t it 8 or 9? Why isn’t it 11?

We said it is 10 percent, that is why
it is 10 percent. Some States are saying
it should be 6 percent. It should be 5
percent. Some States do better than 10
percent. Some States have hydro. Yet
we are not recognizing hydro in this.

I suggest Members think a little bit
about this. They are going to have to
g0 home and face not only the rate-
payers, they are going to have to face
their utility commissioners and people
are going to say: So one size fits all?
You made a mandate in Washington.
You are going to take away the initia-
tive of our own program.

The suggestion that States would act
irresponsibly I find unacceptable. If
utility commissioners and those re-
sponsible for decisions act irrespon-
sibly, they are voted out by the local
process.

What does Maine have? Maine has 30
percent renewables. They have hydro.
What about that which comes in from
Canada? You can buy power from Can-
ada. I assume we can buy credits from
Canada as well. I think we have ad-
dressed some in the technical amend-

ments, that we address the issue of
buying credits outside the TUnited
States?

My friend from New Mexico has indi-
cated we are going to, I think, agree to
prohibit purchase of credits, say, from
the Chinese, who are building the
Three Gorges Dam, or the Canadians.
These, in my opinion, are significant
aspects that have been overlooked in
this bill. The reason they were over-
looked is we have not had an oppor-
tunity to go through the committee
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process because, as you know, this bill
came directly to the floor.

So do not be misled that somehow we
are getting the renewable program. Ev-
erybody gets it, under my amend-
ment—everybody. The existing States
have to maintain it, whatever they be-
lieve is their level. The States in red
that are generating an interest in it
are going to have to, and the rest of
them, if they do not do anything, are
going to have to come under Senator
BINGAMAN’s mandate.

In my State we have a long winter.
In some areas it is pretty hard to get
running water, so hydro doesn’t nec-
essarily carry it. We dare not tread on
ANWR around here because that is sa-
cred.

Nevertheless, we have a situation
that I hope Members and staff will rec-
ognize. This is not by any means gut-
ting. This is a responsible effort to ad-
dress, if you will, the initiatives of
States to set their own level.

I yield the floor and retain the re-
mainder of my time.

Mr. BINGAMAN. Mr. President, how
much time remains on the two sides?

The PRESIDING OFFICER. The Sen-
ator from Alaska controls 6% minutes,
the Senator from New Mexico, 23 min-
utes.

Mr. BINGAMAN. Mr. President, let
me speak for just a few minutes on this
issue. I don’t believe I will need a full
22 minutes. Let me put it in context.

The reason we believe it is important
to include in this legislation a renew-
able portfolio standard is that we be-
lieve it is important that the Nation
have a diverse group of sources—a di-
verse supply for its energy needs. We
are headed in the future to a situation
where that diversity is not present to
the extent it should be.

I have shown this chart many times.
We spent nearly a week on the Kyl
amendment. This is essentially the
same issue coming back in another
form. Let me show the chart again.

You can see that in the year 2000 we
are providing about 69 percent of our
total energy needs from two sources;
that is, from coal and natural gas. A
lot of new generation is under con-
struction around the country. We have
a lot of new generation that is expected
and planned for, and 95 percent of that
new electric generation that is cur-
rently planned is planned to be gas
fired. It is going to be using more nat-
ural gas. We have a problem with that
in that today we are not producing as
much natural gas as we are consuming.
The disparity between what we are pro-
ducing and what we are consuming is
going to grow. It is continuing to grow.

We are saying let us hedge our bets
as a nation. Let us try to encourage
utilities to develop some renewable en-
ergy sources. We give them a wide vari-
ety that they can pursue. But do some-
thing in this regard. We are saying in
the amendment I have at the desk, try
to do 1 percent in the year 2005. That is
what we have in the bill. Try to do 1.6
percent in the year 2006. We have very
small increments after that.
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The whole idea is that by the year
2020 we would try to do 10 percent of
their total generation from one or
more of these various sources.

We specifically provide in the legisla-
tion that it is up to the States to de-
cide the right mix. It is up to the indi-
vidual utility. The individual utility
can decide what the right mix is. We
are not trying in any way to dictate
that.

There are some States that have
stepped up and are doing something
useful. Texas is the most successful.
They have a very credible program.
Then-Governor Bush—President Bush
now—signed that into law. It has
moved that State very significantly to-
wards the use of renewable resources. I
think they are being held up as a model
by many experts for what we ought to
see around the country.

We are not saying everyone has to do
as much as Texas. We are saying let us
do as much as we have in this amend-
ment.

We have all sorts of flexibility about
how they get from here to there. There
are some States that produce more
than the 10 percent from renewable re-
sources. There are States that have
adopted programs that will get them to
a higher level than the 10 percent.
More power to them. We do not do any-
thing to discourage that. We want to
discourage the opportunity for States
to essentially give this lip service and
not really do anything.

We want to encourage the oppor-
tunity for States to do as Illinois has
done. Illinois has a great goal. They
say: We want to be at 5 percent. We
want to be at 15 percent. That is won-
derful. But they do not have any teeth
in their bill.

New Mexico has a good goal. I cannot
recall exactly what the goal is. But we
just suspended the goal until the year
2006 because of other considerations
that had nothing to do with the renew-
able portfolio standard issue.

The majority of the Senate favors
having a renewable portfolio standard.
Let us do it. Let us keep this provision
in the law.

The Senator’s amendment would, in
my strong opinion, gut the renewable
portfolio standard. It says if you have
adopted any other program that you
can call a renewable energy portfolio
program, it doesn’t matter how much
teeth there is in it, or standard. If you
adopted anything, you are exempt. If
you haven’t adopted anything, then
you need to adopt something in order
to be exempt. We are not telling you
what it has to be. We are just saying it
has so be something. If you adopt any-
thing, you are exempt.

That is a gutting of the provision, in
my opinion. Clearly, that is not what I
believe the majority of the Senate
wants to do.

I strongly oppose the amendment by
the Senator from Alaska.

Mr. MURKOWSKI. Mr. President, I
wish the occupant of the chair, the
former Governor, could join us in this
debate. He may have some opinion.
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I remind my colleagues that ordi-
narily we do not practice dentistry
here, and the reference to teeth in the
bill may have an application. But I
have to go back to my firm belief in
the government being closest to the
people as usually the government that
is most responsive.

I fail to acknowledge that if we don’t
adopt this mandate, we are somehow
being irresponsible. I think the way we
have crafted this second degree is,
again, not by any means an oppor-
tunity for the States to opt out. On the
other hand, if they don’t develop a pro-
gram, they are going to be mandated
in. Let there be no mistake about it.
All those States on the chart in white
are going to be mandated to meet the
10-percent renewable requirement.

Talk about teeth in the bill. I think
those are teeth. They are saying if the
States don’t take the initiative to do
it, you are going to have to do it.

The Senator from New Mexico says
the majority wants a renewable man-
date. Every State in the Union is going
to be affected and, in effect, mandated
because those in the white will have to
come up with a program. Those in the
red and green are already initiating
programs.

I think the generalization of my
friend from New Mexico is a little mis-
leading. All States are going to be
mandated in one form or another, ei-
ther by the fact that they don’t have a
program or the fact that they do have
one. If they want to drop this program,
such as the State of New Mexico did,
they are going to be mandated into a
program—a 10-percent mandate.

I hope I am making myself clear.
Some are going to be left out of this.
Everybody is going to have to have a
renewable program. The only dif-
ference is, under my proposal the
States affected clearly would have
some flexibility.

If it is up to the States to decide
what the renewable mix should be—I
say if it is up to those States—why not
let them choose the level of their re-
newable?

Does the Senate believe it knows bet-
ter than the States to do what is cost
effective and appropriate given the
States’ renewable resources?

As I have said, the Midwest has wind.
The East may have biomass. The
Southwest may have solar and geo-
thermal. Different levels are cost effec-
tive.

As we practice dentistry around here,
and recognize that the allegation has
been made that there is no teeth in
this, there is teeth in my proposal.
There is plenty of teeth in it. Nobody
has opted out. What I think we have in
this proposal is some false teeth.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, might I in-
quire, does the Senator have about 1
minute I could take?

The PRESIDING OFFICER. Two
minutes are remaining.

Mr. KYL. I would like to take 1
minute.
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Mr. MURKOWSKI. Go ahead and take
2.

Mr. KYL. I thank the Senator.

Mr. President, I support the amend-
ment of the Senator from Alaska.
Clearly, those States that have moved
forward with the program for renew-
able resources to generate electricity
have made a determination over a pe-
riod of time about what they can best
do in their particular States and what
is in the best interest of their con-
sumers.

It seems to me, since they have
taken the trouble to do that, and they
have done a lot of work on it, that it
would be wrong for us—at least pre-
mature for us—to come in as the Fed-
eral Government and say: No. No. We
know what is best for you. Even though
we have not had any hearings, we have
not had any markup in the committee,
we are doing this all on the floor of the
Senate, we instinctively know what is
best for your State. That is really a su-
preme arrogance, even for the U.S.
Senate.

So what the Senator from Alaska is
saying is, look, for those States that
have already chosen to do this, let
them run their programs the way they
want to, and even for those States that
chose to do so in the future.

This really satisfies the argument
that those on the other side have made
that we need to do something—they
use the words—‘‘to encourage’ States
to use renewables. A mandate is a lot
more than an encouragement, but be
that as it may, for those that have al-
ready chosen to do it, they have been
encouraged. Let’s recognize that and
acknowledge their programs and accept
them as they are. And, perhaps, for the
rest of the States, our mandatory pro-
gram will encourage them as well.
They, then, should be allowed to move
forward with the programs as they see
fit.

So given the fact the Kyl amendment
was defeated before—and I accept
that—it seems to me this is a very
good compromise, in effect, that recog-
nizes what the other side wants: to
make the States have some kind of a
program, but it also provides them
flexibility in recognition of the unique
circumstances of their individual
States.

I think it is a good compromise. I
think the Senator from Alaska should
be complimented for it. I certainly sup-
port his amendment and hope others
will as well.

The PRESIDING OFFICER. Who
yields time?

Mr. BINGAMAN. Mr. President, how
much time remains?

The PRESIDING OFFICER. Seven-
teen minutes.

Mr. BINGAMAN. All of that is in op-
position?

The PRESIDING OFFICER. That is
correct.

Mr. BINGAMAN. Mr. President, I am
informed that Senator JEFFORDS wants
to speak in opposition. I also want to
speak for another couple minutes, but I
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would like to do that after him. I
would have to suggest the absence of a
quorum at this time in order to pre-
serve his right to speak.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. We have had a few
requests for time from Senators who
would like to catch airplanes.

Mr. BINGAMAN. I assume time runs
against me during the quorum call.

The PRESIDING OFFICER. Time
would run against the Senator.

Mr. MURKOWSKI. Thank you.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
AKAKA). Without objection, it is so or-
dered.

The Senator from New Mexico is rec-
ognized.

Mr. BINGAMAN. Mr. President, let
me be very brief. I will speak for a cou-
ple minutes and then yield back the re-
mainder of our time. I am informed
Senator JEFFORDS will not be arriving
in time to speak prior to this vote.

Mr. President, I strongly urge Sen-
ators to oppose this Murkowski amend-
ment. It does, in my strong opinion,
gut the underlying provision which we
have been debating now for the last
several days.

The renewable portfolio standard
that we have in the amendment I have
sent to the desk requires certain things
from utility companies over the next 18
years, between now and the year 2020.
We all understand that.

What the Murkowski amendment
says is that any utility located in any
State that has something else in the
way of a renewable portfolio program,
no matter how weak it is, is exempt
from the Federal requirement. It also
says that if you are in a State that
does not have anything, the State can
adopt anything, no matter how weak.
And then utilities in that State are
also exempt. So it is very clear that his
amendment does eliminate any mean-
ingful mandate on utilities anywhere
in the country.

I strongly urge Senators to oppose
the Murkowski amendment. It would
gut our renewable portfolio provision.
For that reason, I think it should be
defeated.

Mr. President, I know of nobody else
on our side who wishes to speak in op-
position. So I yield back the remainder
of my time.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 3052. The clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI), the
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Senator from  Pennsylvania (Mr.
SPECTOR), the Senator from Alaska
(Mr. STEVENS), and the Senator from
South Carolina (Mr. THURMOND), are
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 39,
nays 57, as follows:

[Rollcall Vote No. 58 Leg.]

YEAS—39
Akaka Frist McCain
Allard Gramm McConnell
Allen Hagel Miller
Bennett Hatch Murkowski
Bond Helms Nickles
Bunning Hollings Roberts
Burns Hutchinson Santorum
Campbell Hutchison Sessions
Cochran Inhofe Shelby
Craig Inouye Smith (NH)
Crapo Kyl Thomas
DeWine Lott Thompson
Domenici Lugar Warner

NAYS—57
Baucus Dodd Levin
Bayh Dorgan Lieberman
Biden Durbin Lincoln
Bingaman Edwards Mikulski
Boxer Ensign Murray
Breaux Feingold Nelson (FL)
Brownback Feinstein Nelson (NE)
Byrd Fitzgerald Reed
Cantwell Graham Reid
Carnahan Grassley Rockefeller
Carper Gregg Sarbanes
Chafee Harkin Schumer
Cleland Jeffords Smith (OR)
Clinton Johnson Snowe
Collins Kennedy Stabenow
Conrad Kerry Torricelli
Corzine Kohl Voinovich
Daschle Landrieu Wellstone
Dayton Leahy Wyden

NOT VOTING—4

Enzi Stevens
Specter Thurmond

The amendment (No. 3052) was re-
jected.

Mr. BINGAMAN. I move to recon-
sider the vote.

Mr. LOTT. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Re-
publican leader is recognized.

Mr. LOTT. Mr. President, I see sev-
eral of the interested parties are here,
and I do want to propound unanimous
consent requests on a couple of issues.

I had hoped we would be able to reach
agreement to move on the debt ceiling
before the Senate went out of session.
It appears that we are not going to be
able to do that. I think we should.

Also, I had the impression we were
going to try to do the Andean trade bill
before we left. The President is on his
way to Mexico, and he is going to Peru.
The Andean countries feel very strong-
ly about this issue and have said it is
not only a trade issue, but has become
a very serious political issue.

I would like for us to do these two
things, and I will propound unanimous
consent requests on both. Is there a
preference as to which one I do first? I
will propound the Andean request first.
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UNANIMOUS CONSENT REQUESTS—
H.R. 3009, S. 517 and H.R. 6

Mr. LOTT. Mr. President, I ask unan-
imous consent that the Senate proceed
to the consideration of Calendar No.
295, H.R. 3009, the Andean trade legisla-
tion; further, I ask unanimous consent
that the committee amendment be
agreed to, the bill be read a third time
and passed, with the motion to recon-
sider laid upon the table; finally, I ask
unanimous consent that the Senate in-
sist on its amendment, request a con-
ference with the House, and the Chair
be authorized to appoint conferees on
the part of the Senate.

The PRESIDING OFFICER. Is there
objection?

Mr. HOLLINGS. I object.

Mr. DASCHLE. Reserving the right
to object.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. LOTT. The majority leader is
recognized under a reservation?

Mr. HOLLINGS. I object.

Mr. LOTT. Mr. President, will the
Senator from South Carolina withhold?

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. DASCHLE. Mr. President, I wish
to point out that Senator LOTT and I
have talked about this matter on a
number of occasions. I share his strong
desire to complete our work on Andean
trade. We will do so.

I have also indicated a desire, and I
know it is a desire held on both sides of
the aisle, to finish the energy bill. It
would be my hope we could move to
many of these other pressing legisla-
tive priorities as soon as we finish en-
ergy.

We had agreed to take up and finish
our energy responsibilities, and that is
what we are doing. We have been on
the bill now for 13 days, as my col-
leagues will note. There is one item
that may keep us from reaching some
agreement in the near future, and that
is the ANWR amendment. We have
been attempting to get some under-
standing about how we might resolve
the issue relating to ANWR. So I ask
unanimous consent that on Monday,
April 8, at 2 p.m., the Senate resume
consideration of S. 517; that Senator
MURKOWSKI be immediately recognized
to offer his amendment relating to
ANWR; that the amendment be debated
Monday and Tuesday; and that the
Senate file cloture on his amendment
Monday; that if cloture is not invoked
on the amendment, then the amend-
ment would be withdrawn and no fur-
ther amendments relating to drilling in
ANWR be in order.

If the Republican leader could agree
to this, then I think we would be in a
position to move very quickly, as soon
as we finish our work on ANWR and on
energy, on this and other matters.

Mr. LOTT. Reserving the right to ob-
ject to that additional request, the re-
quest would not include the UC with
regard to Andean trade; it would be
strictly with regard to ANWR?

Mr. DASCHLE. This would allow us
to complete our work on ANWR and on
energy so we could move to not only
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Andean trade but TPA and border secu-
rity as well.

Mr. LOTT. Let me assure Senator
DASCHLE, under my reservation, I
would like for us to get a vote on
ANWR included in the energy bill and
move to completion of the energy bill
as soon as possible thereafter, too. Be-
yond that, I have urged the manager of
this legislation, on our side of the
aisle, to move to the ANWR issue as
early as possible when we come back. I
hope that would be, hopefully, even
Tuesday, but of course we will have to
dispose of a couple of pending issues be-
cause we do not want that to still be
pending at the end of the week. We
would like to finish the energy bill the
week we come back because I know we
need to go to the budget resolution and
the trade bill.

My encouragement to the managers
is we do ANWR earlier in the week so
we can then do the tax provision
which, I presume, would be last, and we
would be prepared to go to the final
passage of the bill.

At this time I object to that addi-
tion.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. LOTT. I objected to the request
with regard to ANWR.

Now, did Senator GRAHAM want to
speak on the Andean trade issue, or
will he speak on it after the reserva-
tions?

Mr. HOLLINGS. After the objection.

Mr. LOTT. After the objection?

Mr. HOLLINGS. Right.

Mr. LOTT. That would be fine.

Mr. HOLLINGS. I object.

Mr. LOTT. The Senator from South
Carolina objects?

Mr. HOLLINGS. I do.

Mr. LOTT. I want to make sure.
There are others who might object as
did the Senator from South Carolina so
the record is complete.

The PRESIDING OFFICER. The Sen-
ator from Florida is recognized.

Mr. GRAHAM. Mr. President, I ap-
preciate the minority leader’s efforts
to get unanimous consent to consider
the Andean Trade Preference Act,
which I consider to be a matter of not
only urgency but also a matter of na-
tional moral responsibility for the
United States.

For 10 years, we had a special rela-
tionship between this country and four
countries in Latin America: Ecuador,
Peru, Bolivia, and, primarily because
of its size, Colombia. All of those coun-
tries now are in various forms of threat
to their sovereignty, to their democ-
racy, and to their economic well-being.

The United States, at this time of
need, I believe, is morally obligated to
reach out to our good neighbors in the
hemisphere through the adoption of
this legislation, which would essen-
tially extend what we have done for 10
years, a very successful relationship on
both sides, and modernize and bring it
up to the same standards we have al-
ready provided to the countries of the
Caribbean Basin.

Since we are not going to be dealing
with this issue tonight, I hope we will
make a commitment that early after
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we return on April 8 we will give atten-
tion to this matter so we can send the
strongest possible signal to these be-
leaguered countries that we understand
their need and that we want to be a
partner in their resolution.

I urge our leadership to give priority
attention to this issue at the earliest
possible time.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, right
to the point on Andean trade, we have
supported it and we have indicated, of
course, to the administration we would
go along with an extension. However,
we have given at the office, as the say-
ing goes. I have lost 50,900 textile jobs
since NAFTA, and I am wondering
about these people talking of morality,
if they would be glad to accept my
amendment to include Brazil and or-
ange juice. Wouldn’t that be immoral?

I have another moral for a motion on
the Andean pact, and that is to get a
little beef and wheat to Argentina;
they are in desperate circumstances.
Morally, under the good neighbor pol-
icy of Franklin D. Roosevelt, we Demo-
crats ought to be morally committed
to beef and wheat to Argentina.

We have all kinds of amendments we
can present. My point is, this country
has lost its manufacturing capacity.
That goes right to the heart of the
economy and the recovery from the re-
cession. Under the Marshall plan, yes,
we sent over our technology and exper-
tise. It worked. Capitalism conquered
communism. However, there comes a
time to face reality and that is that
there is no such thing as free trade. We
have the enemy within—the Business
Roundtable. Boy, I have gotten awards
from them. But what has happened
over the years is they have moved their
production.

I would like to print in the RECORD
about Jack Welch squeezing the lemon.
He said on December 6, 2000, the year
before last, squeeze the lemon. He said
General Electric was not going to serve
or contract with any supplier that
didn’t move to Mexico.

So we have an affirmative action
plan to get the jobs. Then comes free
trade, promotes jobs.

The gentleman Welch is squeezing
something else. That is not a problem.
I don’t think we are going to handle
that tonight.

Let’s now get on with what we are
morally committed to on the idea of
trade. I am morally committed to the
economic strength of this country.

Mr. HELMS. Mr. President, I do not
relish questioning legislation that the
President and the distinguished Repub-
lican leader are seeking to move
through the Senate, but I feel obliged
to make sure that the RECORD reflects
that I am genuinely opposed to the re-
quest to move to the Andean trade bill
because I am committed to standing up
for the men and women from North
Carolina who earn their living in the
textile industry.
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Time and again, these good citizens
have been asked to sacrifice their live-
lihoods for the sake of textile trade lib-
eralization. In 2001, the textile and ap-
parel sector lost almost 141,000 domes-
tic jobs. In North Carolina alone, more
than 20,000 jobs were lost last year. The
steady erosion of the manufacturing
base in North Carolina is creating a
genuine crisis, both for the men and
women who are out of work, and the
communities which depend on a
healthy domestic textile industry.

The so-called Andean Trade Pref-
erences Act proposes to unilaterally
allow duty-free imports of apparel
products from the Andean region. This
legislation will exacerbate the prob-
lems facing our communities rather
than assisting our industries and work-
ers.

Mr. President, with all respect, I do
not believe the Senate should proceed
to the Andean trade bill, and I, there-
fore, feel obliged to oppose the leader’s
request.

Mr. LOTT. One other issue. I really
am bothered by the fact we are going
to be leaving town and have not ex-
tended the debt ceiling. The Treasury
Department has indicated they may or
likely will have to take action around
April 1 to deal with the fact that the
debt ceiling may have been reached,
and that they would do a number of
things, as other administrations have
done, possibly even dip into the pen-
sion fund to carry us over.

Senator DASCHLE and I talked about
the need to move this before we left, to
move it clean and move it for a year,
but we have not been able to get that
cleared. I think the Senate would look
much better, and it would have been a
wise thing for us to do to move the
debt ceiling extension.

I ask unanimous consent that the
Senate now proceed to the consider-
ation of Calendar No. 168, H.R. 6, and
that all after the enacting clause be
stricken; further I ask that the text of
a Senate bill which is at the desk,
which is in the debt limit extension, be
inserted in lieu thereof; further I ask
that the bill be read a third time and
passed, with a motion to reconsider
laid upon the table.

The PRESIDING OFFICER. Is there
objection?

Mr. HOLLINGS. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. LOTT. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, with
regard to the last request and the ob-
jection, I want to indicate that I, too,
would have objected. Congress has had
a long tradition of linking the budget
process reform to increases in the stat-
utory limit on Government debt. Obvi-
ously, no one knows this better than
the Senator from Texas when in 1985
Congress enacted the Gramm-Rudman-
Hollings law as an amendment to the
debt limit bill, and in 1987, after the
Supreme Court ruled the first Gramm-
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Rudman-Hollings law unconstitutional,
then Congress added the reaffirmation
of the Gramm-Rudman-Hollings law to
the debt limit. Then in 1990, Congress
enacted the Budget Enforcement Act in
the same legislation with an increase
in the debt limit.

There is a logical link between the
debt limit issue and controlling of defi-
cits. I think the Senate should only
vote to raise the debt limit if it is
linked with reforms to prevent the
need for future debt limit increases,
and I hope that when we return to this
issue there is an opportunity for an
amendment with a limited time agree-
ment so we can perhaps address this
important matter.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. DASCHLE. Mr. President, I hope
everybody realizes this was an exercise
without any real value because the
House went out last night. Even if we
had passed it tonight, there is no pros-
pect for the House to take this legisla-
tion up until after they come back in 2
weeks. We have been waiting for the
House to give us some indication as to
the size of the debt limit increase they
support and some understanding of
what they will do. We have yet to hear
what the House plans are with regard
to the debt limit.

The last I heard is they were having
some difficulty in reaching agreement,
and because they have not reached an
agreement, they do not have the votes
to increase the debt under any condi-
tions at this point. There is some indi-
cation now they are planning to offer
the debt limit increase as an amend-
ment to the supplemental, but the sup-
plemental has yet to be presented to
the Congress. So we do not have a sup-
plemental. We do not have any indica-
tion from the House as to what their
intentions are with regard to the size
or the timeframe within which the debt
will be considered and extended. So
even if we did take up the debt limit
tonight, as I wish we could do as well,
unfortunately we are still going to
have to wait until after the House acts
on the legislation for us to be able to
complete our work.

So I do hope when we come back we
can work in a bipartisan manner and
send clean legislation either to the
House or wait for the House to send
similar legislation to us.

I yield the floor.

————

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Continued

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

AMENDMENT NO. 3057 TO AMENDMENT NO. 3016

Mr. KYL. Mr. President, I have an
amendment at the desk numbered 3057.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Arizona [Mr. KYL] pro-
poses an amendment numbered 3057.
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Mr. KYL. I ask unanimous consent
reading of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 9 after line 7 insert:

“(n) PROTECTION OF CONSUMERS.—Upon cer-
tification by the Governor of a State to the
Secretary of Energy that the application of
the Federal renewable portfolio standard
would adversely affect consumers in such
State, the requirements of this section shall
not apply to retail electric sellers in such
State. Such suspension shall continue until
certification by the Governor of the State to
the Secretary of Energy that consumers in
such State would no longer be adversely af-
fected by the application of the provisions of
this section.”

Mr. KYL. I will take a couple of min-
utes to explain this amendment. It is
very straightforward. Since we have
been through the debate, we do not
have to have a great deal more. We
have tried twice, once myself and once
Senator MURKOWSKI, to give the States
more authority to deal with the prob-
lem of renewable energy. Both of our
amendments have been rejected. We ac-
cept that.

This amendment is one last attempt
to preserve some semblance of ability
by the States to protect their electric
consumers in the event the costs of
this Federal mandate program should
be too great and allows, therefore, the
Governor to opt out or waive the provi-
sions of the program in that one even-
tuality.

From the Energy Information Ad-
ministration of the Department of En-
ergy, we have an account of every sin-
gle utility in the country in every sin-
gle State, by State, showing exactly
what this Federal mandate in the
Bingaman provision is expected to cost
retail consumers. It averages around a
4-, 5-, 6-percent per year increase, but
it varies from region to region and util-
ity to utility.

The point is, when customers begin
to feel the pinch of the Federal man-
date in the Bingaman amendment,
they will ask you or your Governors is
there anything they can do. My amend-
ment says, yes, the Governor would
have the ability in that event to waive
the provisions of the Federal mandate,
if he finds those provisions are ad-
versely affecting the retail customers
of the State.

These figures may not be accurate. If
that is the case, fine. But if these fig-
ures are accurate, I suspect your con-
stituents, your voters, your retail elec-
tric customers, are going to want some
relief.

This is the last liferaft, folks. We
have been defeated on everything else.
This is at least a liferaft that provides
some ability of the program to be
waived so it would not adversely affect
them. I ask my colleagues to consider
not the utilities in your State; what we
are saying is, if it should transpire that
the Bingaman amendment adversely
affects people, shouldn’t we have some
kind of escape valve, some ability for
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the Governor to say: We are going to
opt out until the situation transpires
in a better way for the people of our
State, for our electric customers. That
is what this amendment does. I hope
my colleagues will support it.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. ALLEN. Mr. President, I would
like to ask a question of the Senator
from Arizona on the renewable energy
matter. I was looking at the informa-
tion he has provide and saw that under
the Bingaman provision electricity
bills in Virginia would increase by 5.5
percent on average—some, for example
at Virginia Power, would go up by 4.8
percent.

Having served previously as Governor
of Virginia, we would take a bunch of
businesspeople up to New York City.
We called it a report to top manage-
ment. We talked about the attributes
of coming to Virginia and locating
businesses in our State. We talked
about taxes, right-to-work laws, and
regulations. But a key factor was the
cost of electricity. Virginia’s elec-
tricity costs are generally lower than
those of the national average.

A Governor heads up economic devel-
opment efforts. Do I understand your
amendment correctly that a Governor
who knows how to attract more jobs
into a State, as that usually is a pri-
ority for a Governor, if he or she saw
this was harmful for creating jobs in
his or her State, could waive out of
this Federal mandate if it was harming
the competitiveness of the State and
businesses?

Mr. KYL. Mr. President, the only
way a Governor could waive the provi-
sions with respect to his State would
be if he found that the renewable port-
folio standard would adversely affect
consumers in his State. So he would
have to find it is adversely affecting
the retail electric consumers in his
State for him to be able to waive the
mandated provisions of the Bingaman
proposal.

Mr. ALLEN. I thank the Senator.

In view of this, we ought to trust the
people in the States. The Governors
can determine whether this is ad-
versely affecting their consumers and
the ability of their citizens to get good
jobs. The definition of consumers is not
restricted just to individuals. They are
also business enterprises. We ought to
trust the people in the States who have
the same concerns as everyone in this
body to make this determination as to
how it may affect their respective
States.

I urge my colleagues to support the
amendment of the Senator from Ari-
zona.

Mr. KYL. I ask unanimous consent
Senator HELMS be listed as a cospon-
SOr.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Who yields time?

Mr. BINGAMAN. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator has 10 minutes and there are 4
minutes on the side of the opponent.
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Mr. BINGAMAN. I yield 3 minutes to
the Senator from Vermont.

Mr. JEFFORDS. Mr. President, one
would hope we would not have to con-
tinue with the barrage of amendments
that attempt to deprive the American
public access for increased renewable
resources. Make no mistake, the Amer-
ican public has made it very clear they
support renewable energy. Poll after
poll indicates the overwhelming major-
ity of Americans support requiring
utilities to produce electricity from re-
newable energy resources.

Americans want clean energy. They
want technology that leaves the air
clean, that does not contribute to lung
cancer, that does not sicken their chil-
dren. They want to diversify or domes-
tically produce energy to Dbuffer
against price instability, and to lessen
the vulnerability of our energy infra-
structure through terrorist attack.

But we have yet another amendment
that would weaken efforts to encourage
production of renewable energy. This
amendment allows a State to opt out
of the energy program at any time the
Governors certify it would adversely
affect the consumers of the State.
Clearly, this is no standard at all.

First, a certification that something
“may adversely affect’” consumers is
pretty close to being as loose a statu-
tory requirement as anyone can craft.
The obvious effect is to allow States to
opt out, leaving a piecemeal and unpre-
dictable program.

As I said before, one of the over-
arching benefits of the Federal renew-
able energy standard is that it encour-
ages regional generation and distribu-
tion of renewable energy. State provi-
sions often limit credit to renewable
energy generated within the States. A
Federal standard encourages utilities
to meet these renewable energy re-
quirements by purchasing and selling
renewable energy beyond State bound-
aries.

This recognizes a reality that our
electricity generation is in fact re-
gional in nature, with customers in
California using energy provided from
New Mexico, and a variety of New Eng-
land States receiving their power from
New York. Exempting States on a
piecemeal basis serves to significantly
weaken the regional application of a
nationwide standard. A national stand-
ard must be uniformly applied to be ef-
fective.

When the American public says they
want laws supporting renewable en-
ergy, they do not mean sham laws that,
on their face, are going to do nothing.

We have already spoken at length
about all the reasons we need it. We
have mentioned the health benefits, et
cetera, so I am not going to spend any
more time doing that, other than to
say this amendment should be de-
feated.

I yield the floor.

Mr. BINGAMAN. Let me speak brief-
ly, and I will yield the remainder of my
time, and I hope the Senator from Ari-
zona will as well.
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This will be the third time we have
had essentially the same vote: The Kyl
amendment earlier this morning, and
then the vote we just had on the Mur-
kowski amendment, and now this one.
This amendment says that although we
have a renewable portfolio standard,
the majority of the Senate has agreed
that makes sense, any Governor who
doesn’t agree with it can take his State
out. He can sign a certification saying
in his opinion——

The PRESIDING OFFICER. The Sen-
ate will be in order.

Mr. BINGAMAN. The point I was
making is this amendment would es-
sentially give Governors the option of
taking their State out of this program
by signing a certification to the effect
that in their opinion this adversely af-
fects folks in their State.

The reality is the majority of the
Senate has expressed their view. The
majority of the Senate has indicated
they believe putting a reasonable re-
newable portfolio standard in the law
makes sense and this proposal does
that in a gradual, moderate way.

I think it would be a terrible mistake
for us at this point to totally gut that
provision, as the Kyl amendment would
do. Anyone who voted against the Kyl
amendment earlier today should op-
pose this amendment as well. Anyone
who voted against the Murkowski
amendment just now should vote
against this amendment as well.

I am advised there may be others
wishing to speak, so I reserve the re-
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. MURKOWSKI. Mr. President, I
have had several of my colleagues say
don’t worry, this is a green vote; it will
be dropped in conference.

Let me tell you what we have done
here. We have excluded the right of
States to have a choice. We have man-
dated that one size fits all.

As this chart shows, under the pre-
vious vote we just completed, we were
going to give recognition to the States
that addressed the initiative of coming
up with renewables. But what we were
going to do was force the others that
had not to perform under the 10-per-
cent mandate.

The idea of the Senator from Ari-
zona, to give the Governor some discre-
tion, I think is responsible legislation.
Why should we sit here and mandate
that one size fits all? The States know
what is best for them, and we should
concur with that and recognize, indeed,
that they have their own best interests
at heart and they are responsible peo-
ple. They are elected just as we are.

I yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Mr. President, I was
struck in listening to our dear col-
league from Vermont tell us about how
many people are for this renewable en-
ergy and what a strong base of support
there is for it. I guess the logical ques-
tion is: If everybody is for it, why are
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we making them do it? If everybody is
for it, why would any Governor opt his
State out when he has to stand for re-
election?

The problem is, not everybody is for
it and the costs may be—in some
States and under some circumstances—
prohibitive. So I urge people, take into
account that things in your State may
align in such a way that you would
want the option, under those cir-
cumstances, to opt out. On that basis,
I urge people to please vote for the Kyl
amendment.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. DASCHLE. Mr. President, as I
understand it, all time has expired on
the Republican side. I think we are pre-
pared to yield back the remainder of
our time.

The PRESIDING OFFICER. There is
2 minutes remaining.

Mr. DASCHLE. I will say, this will be
the final vote for tonight. There will
not be any votes tomorrow. But I do
hope we can come back in 2 weeks, and
we are all going to help finish this bill
on time; right? The week we get back.

With that understanding, there will
be no votes tomorrow, and the first
vote will be on Tuesday, the second day
of the week we come back.

I yield the floor.

Mr. GRAMM. Let no one say the final
action before the recess is not bipar-
tisan.

Mr. MURKOWSKI. We yield back the
remainder of our time.

Mr. BINGAMAN. We yield our time.

Mr. REID. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 3057.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. NICKLES. I announce that the
Senator from Wyoming (Mr. ENZI), the
Senator from Texas (Mrs. HUTCHISON),
the Senator from Alaska (Mr. STE-
VENS), the Senator from South Caro-
lina (Mr. THURMOND), and the Senator
from Ohio (Mr. VOINOVICH) are nec-
essarily absent.

The PRESIDING OFFICER (Mr. DAY-
TON). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas
nays 58, as follows:

[Rollcall Vote No. 59 Leg.]

37,

YEAS—37
Allard Frist Miller
Allen Gramm Murkowski
Bennett Hagel Nickles
Bond Hatch Roberts
Bunning Helms Santorum
Burns Hollings Sessions
Campbell Hutchinson Shelby
Cleland Inhofe ;
h (NH
Cochran Kyl Smith (NH)
. Thomas
Craig Lott
Thompson
Crapo Lugar W
DeWine McCain arner
Domenici McConnell
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NAYS—58
Akaka Dorgan Lieberman
Baucus Durbin Lincoln
Bayh Edwards Mikulski
Biden Ensign Murray
Bingaman Feingold Nelson (FL)
Boxer Feinstein Nelson (NE)
Breaux Fitzgerald
Brownback Grah, Reed
rownbac raham X
Reid
Byrd Grassley Rockefeller
Cantwell Gregg
? Sarbanes
Carnahan Harkin Sch
Carper Inouye © 'umer
Chafee Jeffords Smith (OR)
Clinton Johnson Snowe
Collins Kennedy Specter
Conrad Kerry Stabenow
Corzine Kohl Torricelli
Daschle Landrieu Wellstone
Dayton Leahy Wyden
Dodd Levin
NOT VOTING—5
Enzi Stevens Voinovich
Hutchison Thurmond
The amendment (No. 3057) was re-
jected.
Mr. BINGAMAN. Mr. President, I

move to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3058 TO AMENDMENT NO. 3016

Mr. BINGAMAN. Mr. President,
under the unanimous consent, I believe
the Senator from Maine now is in order
to offer her amendment which is an
agreed-to amendment.

The PRESIDING OFFICER. The Sen-
ator is correct. The Senator from
Maine.

Ms. COLLINS. Mr. President, on be-
half of myself and Senator SNOWE, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Maine [Ms. COLLINS], for
herself and Ms. SNOWE, proposes an amend-
ment numbered 3058 to amendment No. 3016.

Ms. COLLINS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To clarify the definition of
‘“‘repowering or cofiring increment’’)

On page 8, line 15, delete the period and
add ‘‘, or the additional generation above the
average generation in the three years pre-
ceding the date of enactment of this section,
to expand electricity production at a facility
used to generate electric energy from a re-
newable energy resource or to cofire biomass
that was placed in service before the date of
enactment of this section.”

Ms. COLLINS. Mr. President, I rise
to offer an amendment that recognizes
the value of America’s existing renew-
able energy resources. The Bingaman
amendment does not give credit to ex-
isting renewable energy facilities. I be-
lieve a facility should receive credit at
least for new renewable energy genera-
tion that is higher than the facility’s
average generation over the previous
three years. My amendment would
allow existing facilities to receive cred-
it for increased generation of renew-
able energy.

I support increasing our use of renew-
able energy. I believe it is important
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that any comprehensive energy legisla-
tion significantly boost the use of elec-
tricity produced from clean resources
such as biomass, wind, geothermal, and
solar energy. I support a significant re-
newable portfolio standard, which re-
quires electricity suppliers to sell elec-
tricity that has a minimum amount of
renewable energy.

Promoting our renewable energy re-
sources will help diversify our energy
supplies, increase our energy security,
and reduce pollution. It will move us
one step closer to a cleaner energy fu-
ture that reduces our reliance on fossil
fuels.

States are leading the way in dem-
onstrating the benefits of clean energy
standards. Twelve States, including Ar-
izona, Connecticut, Iowa, Maine, Mas-
sachusetts, Minnesota, Nevada, New
Jersey, New Mexico, Pennsylvania,
Texas, and Wisconsin, have already
adopted a renewable portfolio standard.
A national RPS will complement and
enhance the groundbreaking efforts by
these states and will provide particular
benefits to hard-pressed agricultural
and rural areas. Perhaps most impor-
tant, a national RPS would create a
new and vibrant national market
across all states, and help to maintain
America’s international leadership in
these energy technologies of the fu-
ture.

I commend the efforts to develop re-
newable energy in my home State of
Maine. Maine has been a leader in de-
veloping renewable energy. In fact,
Maine has enacted a state-wide renew-
able portfolio standard of 30 percent.
No other State has adopted as high a
standard as Maine.

Even though I am emphatically in
favor of increasing renewable energy
production, we must do so in a fair and
equitable way. The proposal before us,
offered by my friend from New Mexico,
Senator BINGAMAN, unfairly discrimi-
nates against existing renewable en-
ergy resources. Unfortunately, the Sen-
ator from New Mexico has drafted leg-
islation that does not properly give
credit to existing renewable energy
production.

Why should we discriminate against
States which have been proactive and
invested heavily in renewable energy? 1
know my home State of Maine, as well
as California and a number of other
States, have invested huge resources
into developing our renewable energy
resources. These States have developed
new technologies and set an example
for other States to follow. Let’s not pe-
nalize those States which have worked
to develop our renewable energy indus-
try from the ground up.

Ideally, every existing renewable en-
ergy resource should receive full cred-
it. I would like to see existing renew-
able energy resources receive 100%
credit. Doing so would help bring our
total renewable energy generation to a
higher level at less cost. Under the
Bingaman approach, existing renew-
able energy resources will find them-
selves in an unfair competitive envi-
ronment with new renewable energy
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sources. Existing renewable energy fa-
cilities will shut down, and new ones
will be built next door. That is a poor
use of resources. It will cost more
money and raise electricity prices.
Wouldn’t it be better if States could
form partnerships with each other to
develop renewable energy resources in
the most cost efficient manner pos-
sible? Surely we should allow States
which don’t have a lot of existing re-
newable resources to save money by
buying inexpensive, existing credits
from other States.

I am offering this amendment that
would provide at least partial recogni-
tion of those hard working Americans
who have built our existing renewable
energy resources. I would like to see all
existing renewable energy resources in-
cluded in this standard. However, my
amendment does not go that far in an
attempt to accommodate Senator
BINGAMAN.

My amendment merely says that in-
creased output at existing renewable
energy facilities should be counted. If
an existing renewable energy facility
were to increase its renewable energy
output by 50%, then under my amend-
ment that facility would receive credit
for that 50% increase. Thus, consistent
with the interest of Senator BINGA-
MAN’s proposal, my amendment only
gives credit to new renewable energy
production.

Those who have developed America’s
existing renewable energy resources
should have their efforts recognized. At
a minimum, I hope my colleagues will
at least join me in giving these hard
working Americans who have led the
way on renewables partial credit. I ask
my colleagues to join me in supporting
this amendment.

To reiterate, my amendment merely
says that increased output at an exist-
ing renewable energy facility should be
counted under this bill. If an existing
renewable energy facility were to in-
crease its renewable energy output by
50 percent, then under my amendment
that facility would receive credit for
that b0-percent increase. Thus, I be-
lieve it is consistent with the intent of
Senator BINGAMAN’s proposal in that it
gives credit to expand renewable en-
ergy production.

I ask for consideration of the amend-
ment, and I thank both Senator BINGA-
MAN and Senator MURKOWSKI for their
assistance in this matter.

The PRESIDING OFFICER. Who
yields time?

Mr. BINGAMAN. Mr. President, the
amendment is acceptable on this side.

Mr. MURKOWSKI. It is cleared on
this side, Mr. President.

The PRESIDING OFFICER. If all
time is yielded back, the question is on
agreeing to amendment No. 3058. With-
out objection, the amendment is agreed
to.

The amendment (No. 3058) was agreed
to.

Mr. BINGAMAN. Mr. President, I
move to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.
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The motion to lay on the table was
agreed to.

AMENDMENT NO. 3016, AS AMENDED

Mr. BINGAMAN. Mr. President, I be-
lieve the next item under the unani-
mous consent agreement is a vote on
the Bingaman amendment.

The PRESIDING OFFICER. The Sen-
ator is correct. The question is on
agreeing to amendment No. 3016, as
amended. Without objection, the
amendment, as amended, is agreed to.

The amendment (No. 3016), as amend-
ed, was agreed to.

VITIATION OF ACTION—AMENDMENT NO. 2996

Mr. BINGAMAN. Mr. President, last
week the Senate adopted an amend-
ment by Senators MURKOWSKI and
DASCHLE relating to rural and remote
community grants. There were a num-
ber of inadvertent errors in the amend-
ment as adopted. Accordingly, I ask
unanimous consent that the adoption
of amendment No. 2996 be vitiated.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 3059 THROUGH 3069 EN BLOC

TO AMENDMENT NO. 2917

Mr. BINGAMAN. Mr. President, you
have at the desk 11 amendments. I ask
for their immediate consideration en
bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:

The Senator from New Mexico [Mr. BINGA-
MAN], for himself and Mr. MURKOWSKI, pro-
poses amendments en bloc numbered 3059
through 3069 to Amendment No. 2917.

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that reading of the
amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments (Nos. 3059 through
3069) are as follows:

AMENDMENT NO. 3059

(Purpose: To authorize rural and remote

community electrification grants)

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.”’)

AMENDMENT NO. 3060
(Purpose: To strike section 264)

On page 65, strike line 18 and all that fol-
lows through page 67, line 4.

AMENDMENT NO. 3061

(Purpose: To permit the Department of En-
ergy to transfer uranium-bearing materials
to uranium mills for recycling)

On page 121, line 24, strike ‘“‘and” and all
that follows through page 122, line 2 and in-
sert:

‘(8) to any person for national security
purposes, as determined by the Secretary;
and

‘“(6) to a uranium mill licensed by the
Commission for the purpose of recycling ura-
nium-bearing material.”.

AMENDMENT NO. 3062
(Purpose: To define the term ‘traffic signal
module’)
On page 289, after line 4, insert the fol-
lowing:
‘“(41) The term ‘traffic signal module’
means a standard 8-inch (200mm) or 12-inch
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(300mm) traffic signal indication, consisting
of a light source, a lens, and all other parts
necessary for operation, that communicates
movement messages to drivers through red,
amber, and green colors.”

AMENDMENT NO. 3063

(Purpose: To provide test procedures for

traffic lights)

On page 289, after line 21, insert the fol-
lowing:

‘(11) Test procedures for traffic signal
modules shall be based on the test method
used under the Energy Star program of the
Environmental Protection Agency for traffic
signal modules, as in effect on the date of en-
actment of this paragraph.”

AMENDMENT NO. 3064

(Purpose: To establish an efficiency standard
for traffic lights)

On page 301, after line 5, insert the fol-
lowing:

‘‘(z) TRAFFIC SIGNAL MODULES.—Traffic sig-
nal modules manufactured on or after Janu-
ary 1, 2006 shall meet the performance re-
quirements used under the Energy Star pro-
gram of the Environmental Protection Agen-
cy for traffic signals, as in effect on the date
of enactment of this paragraph, and shall be
installed with compatible, electrically-con-
nected signal control interface devices and
conflict monitoring systems.”’

AMENDMENT NO. 3065

(Purpose: To clarify those entities eligible to
participate in the Renewable Energy Pro-
duction Incentive program)

On page 60, line 20-23, strike ‘“‘an elec-
tricity-generating cooperative exempt from
taxation under section 501(c)(12) or section
1381(a)(2)(C) of the Internal Revenue Code of
1986’ and inserting ‘‘a nonprofit electrical
cooperative’’.

AMENDMENT NO. 3066

(Purpose: To insert provisions relating to
electric energy)
On page 407, line 4, after ‘‘including”’, in-
sert ‘‘flexible alternating current trans-
mission systems,”’.

AMENDMENT NO. 3067

(Purpose: To include geothermal heat pump
efficiency among the technologies to be re-
viewed under section 1701 of the bill)

On page 568, line 20, insert ‘‘geothermal
heat pump technology,” before ‘‘and energy
recovery’’.

AMENDMENT NO. 3068

(Purpose: To provide for the updating of in-
sular area renewable energy and energy ef-
ficiency plans)

On page 574, following line 11, insert the
following:

SEC. 1704. UPDATING OF INSULAR AREA RENEW-
ABLE ENERGY AND ENERGY EFFI-
CIENCY PLANS.

Section 604 of Public Law 96-597 (48 U.S.C.
1492) is amended—

(1) in subsection (a) at the end of para-
graph (4) by striking ‘‘resources’ and insert-
ing ‘“‘resources’ and

‘“(5) the development of renewable energy
and energy efficiency technologies since pub-
lication of the 1982 Territorial Energy As-
sessment prepared under subsection (c) re-
veals the need to reassess the state of energy
production, consumption, efficiency, infra-
structure, reliance on imported energy, and
potential of the indigenous renewable energy
resources and energy efficiency in regard to
the insular areas.”’; and

(2) by adding at the end of subsection (e)
“The Secretary of Energy, in consultation
with the Secretary of the Interior and the
chief executive officer of each insular area,
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shall update the plans required under sub-
section (¢) and draft long-term energy plans
for each insular area that will reduce, to the
extent feasible, the reliance of the insular
area on energy imports by the year 2010, and
maximize, to the extent feasible, use of re-
newable energy resources and energy effi-
ciency opportunities. Not later than Decem-
ber 31, 2002, the Secretary of Energy shall
submit the updated plans to Congress.”.
AMENDMENT NO. 3069
(Purpose: To provide for access to the Alaska
natural gas transportation project and
other purposes)

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of
Amendments.””)

AMENDMENT NO. 3069

Mr. MURKOWSKI. Mr. President,
amendment No. 3069 incorporates all of
the changes Senator BINGAMAN and I
have worked out with the State of
Alaska, the Alaska Legislature, the
pipeline companies, the North Slope oil
and gas producers, and northern Alas-
ka petroleum explorers.

One might imagine with the diversity
of interests represented by this group
of participants, there was not always
unanimous agreement on each point.

But at the end of the day, I believe
what is contained in this substitute
amendment is a fair compromise be-
tween often divergent points of view.

I want to thank Senator BINGAMAN
and his staff for all of the hard work
they invested in working with me to
craft this challenging amendment.

Although Alaska North Slope gas has
been available for over 30 years, devel-
opment and commercialization has not
been possible due to lack of local mar-
ket and lack of transportation to com-
mercial markets.

The cost and risk associated with
building a project of the magnitude we
are speaking was just too daunting.

All of you are aware of last year’s ef-
forts on the part of Exxon/Mobil, Phil-
lips, and British Petroleum to evaluate
the commercial viability of trans-
porting Alaska gas to markets in the
lower 48.

At the completion of their economic
evaluation they determined that the
project was ‘‘not’’ economically viable
at this time.

This negative economic determina-
tion set the stage for Congress’s in-
volvement in the Alaska gas debate.

A way needed to be found to reduce
both the cost and the risk associated
with the construction of this $20 billion
project.

As you may know Senator DASCHLE
and BINGAMAN introduced their energy
bill last December—language was con-
tained in that bill to assist in con-
structing the Alaska Gas Transpor-
tation Project.

While that language was a good
start, it did not address all of the prob-
lems that needed to be resolved in
order to achieve the goal of cost and
risk reduction.

It also failed to address issues of sig-
nificant concern to the people of Alas-
ka.

For the past several months Senator
BINGAMAN and I have been engaged in
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discussions with all the interested par-
ties in an attempt to come up with lan-
guage that would remove as many bar-
riers as possible standing in the way of
constructing this project.

The amendment that Senator BINGA-
MAN and I are offering today accom-
plishes this goal.

I believe both the interest of Alaska
and the nation are well served by the
language we have crafted.

It protects Alaska’s interests by: pro-
hibiting the ‘“‘Over-the-Top’’ route thus
keeping construction and operational
jobs in Alaska ‘‘and’ along with pro-
viding Alaskans with the opportunity
to heat their homes and develop a gas
based industry in our State; making it
clear that Alaskans have full regu-
latory authority over gas coming off
the mainline in our State; providing
the opportunity for newly discovered
Alaska gas to find its way to markets
in the south; making special provisions
for the transport of Alaska royalty gas
to markets in Alaska; and setting up a
$20 million dollar program to train
Alaskans in the skills they will need to
compete successfully for the high pay-
ing jobs created by the construction
and operation of the Alaska Gas Trans-
portation System.

The national interest is protected by
significantly reducing the risk associ-
ated with construction of a system
that will provide the nation with a se-
cure, abundant, and domestically pro-
duced supply of gas that will last well
into the middle of the century.

The national interest is served by:
providing gasline builders with two
separate and updated authorities to
permit the project; providing expedited
judicial review of legal challenges that
might otherwise slow down the project;
and creating a project coordinator to
make sure that the scores of State and
Federal agencies permitting the
project are working together and not
creating artificial bureaucratic bar-
riers that will slow or halt the con-
struction process.

I firmly believe that the language
contained in this amendment will go a
long way towards reducing both the
cost and the risk associated with the
construction of the Alaska Natural Gas
Transportation System.

A system that will serve the special
interests of Alaska and the Nation for
decades to come.

Mr. BINGAMAN. Mr. President, these
11 amendments have been cleared on
both sides. I urge their adoption en
bloc.

The PRESIDING OFFICER. Is there
further debate?

If not, the question is on agreeing to
the amendments en bloc.

The amendments (Nos. 3059 through
3069), en bloc, were agreed to.

Mr. BINGAMAN. Mr. President, I
move to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BINGAMAN. Mr. President, I
also move to reconsider the vote on the
adoption of amendment No. 3016.
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Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3023

Mr. BINGAMAN. Mr. President, I
have two other amendments that are
at the desk at this moment. Amend-
ment No. 3023, which is an amendment
by Senator LINCOLN related to the bio-
diesel credit, is cleared, and I urge that
we go ahead and proceed with it.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to amendment No. 3023.

The amendment (No. 3023) was agreed
to.

Mr. BINGAMAN. Mr. President, I
move to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3041

Mr. BINGAMAN. Mr. President, I ask
unanimous consent that amendment
No. 3041 be voted on.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to amendment No. 3041.

The amendment (No. 3041) was agreed
to.

Mr. BINGAMAN. Mr. President, I
move to reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. BINGAMAN. Mr. President, that
completes the items we intended to
complete today.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, I yield to
the Senator from Florida for how much
time?

Mr. GRAHAM. Two minutes.

Mr. BYRD. For not to exceed 2 min-
utes.

The PRESIDING OFFICER. Without
objection, the Senator from Florida.

AMENDMENT NO. 3070 TO AMENDMENT NO. 2917

Mr. GRAHAM. Mr. President, I wish
to offer an amendment and ask that it
be laid aside for consideration after we
return.

This amendment will add to the list
of items which are acceptable as re-
newable energy municipal solid waste.
When we return, I will make a more ex-
tended statement. In a State such as
mine, the options for dealing with solid
waste are essentially two: One is to
bury it in a landfill; two is to incin-
erate it. Of those two, clearly, the in-
cineration is a more benign impact on
our environment. Given the high water
table we have, land disposal of the solid
waste creates serious issues of water
quality. In my opinion, we should
allow, as we have allowed this after-
noon through the amendment of Sen-
ator CRAIG, expanded use of biomass,
and now Senator COLLINS extended use
of hydropower, we should recognize the
fact that both in terms of environment
and energy, allowing solid waste to en-
ergy to be one of the allowable renew-
able energy sources is in the national
interest.
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I offer this amendment. I ask that it
be set aside and look forward to a
fuller discussion when we return.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Florida [Mr. GRAHAM]
proposes an amendment numbered 3070.

Mr. GRAHAM. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

AMENDMENT NO. 3070
(Purpose: To clarify the provisions relating
to the Renewable Portfolio Standard)

Strike Sec. 606(1)(3) and replace with the
following:

“(3) ELIGIBLE RENEWABLE ENERGY RE-
SOURCE.—The term ‘renewable energy re-
source’ means solar, wind, ocean, or
geothemal energy biomass, municipal solid
waste, landfill gas, a generation offset, or in-
cremental hydropower.”’

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. BYRD. Mr. President, does the
Senator from Alaska wish to be yielded
to?

Mr. MURKOWSKI. Let me thank my
good friend, the senior Senator from
West Virginia. I appreciate the oppor-
tunity to respond very briefly with a
statement.

Mr. BYRD. How much time?

Mr. MURKOWSKI. About 40 seconds.

Mr. BYRD. Mr. President, I yield to
the distinguished Senator for whatever
time he may consume, up to 2 minutes,
without losing my right to the floor.

Mr. MURKOWSKI. Mr. President, I
thank the President pro tempore for
his generosity.

Mr. President, I will file an amend-
ment, but I shall not bring it up at this
time. This amendment would require
the cessation of importing oil from
Iraq, which is currently at 1.2 million
barrels a day, until such time as the
President certifies that Iraq, one, al-
lows U.S. inspectors access to sus-
pected sites for the development of
weapons of mass destruction; and, two,
ceases to cheat the U.N. oil program by
smuggling oil out through third coun-
tries.

It will be my intention to bring this
amendment up upon our return from
the recess.

I yield the floor.

AMENDMENT NO. 3042

Mr. ROCKEFLLER. Mr. President, I
am proud to submit today, along with
my colleague Senator CARNAHAN,
amendment No. 3042 to provide tax in-
centives to promote the use of a new
type of energy-efficient technology for
beverage vending machines. The Nat-
ural Resources Defense Council esti-
mates that, when fully implemented,
this new technology could reduce na-
tional energy use by up to 6 billion kil-
owatt hours, KkWh, per year. This trans-
lates to an annual electricity savings
of $600 million, by encouraging the sale
of new energy-efficient vending ma-

CONGRESSIONAL RECORD — SENATE

chines for bottled and canned bev-
erages.

Our amendment provides a $75 tax
credit for the purchase of each quali-
fying energy-efficient vending ma-
chine. This incentive is necessary be-
cause vending machines are purchased
by bottlers and other beverage machine
operators and placed at third party lo-
cations to benefit consumers, but the
types of machines purchased are not
decided by the organization that pays
the electricity bill. Unlike most prod-
ucts, the benefit of a vending ma-
chine’s reduced energy consumption is
captured by the third party location
not by the machine’s purchaser. There-
fore, there is currently no economic in-
centive for machine operators to pur-
chase energy efficient vending ma-
chines, many of which have useful lives
of ten to twenty years.

For instance, colleges all across the
country have beverage vending ma-
chines for the students to use. A soft
drink bottler purchases these machines
from a manufacturer, and places them
in student unions at universities, such
as Wheeling Jesuit in Wheeling, WV.
Wheeling Jesuit and other customers of
the bottler have no control over what
kind of machines are purchased. Be-
cause Wheeling Jesuit, and not the
vending machine operator, pays the
electric bill, the vending machine oper-
ator has no incentive to save Wheeling
Jesuit money with more energy-effi-
cient machines that would cut down on
the college’s electricity bills. This
amendment would change all of that,
because the vending machine operators
would receive the tax credit for their
purchases. The new energy efficient
machines will save the typical site
owner $200 a year and more than $2,000
over the life of the machine.

Technology is now available to re-
duce the energy consumption of refrig-
erated bottled and canned vending ma-
chines by as much as 50 percent. One of
the manufacturers using this tech-
nology to make energy-efficient vend-
ing machines has operations in my
home State of West Virginia, in the
small town of Kearneysville. This en-
ergy-saving technology has been recog-
nized by the Natural Resources Defense
Council, and will be recognized next
week at the Environmental Protection
Agency’s Energy Star Awards. This tax
incentive will make it easier for
bottlers do to the right thing, environ-
mentally, while benefiting forward-
looking manufacturers like the one
producing these energy-efficient ma-
chines in the Eastern Panhandle of
West Virginia.

Without this incentive, the likely re-
sult is that bottlers will take advan-
tage of this improved technology much
more slowly, and energy will continue
to be needlessly wasted.

Each new energy-efficient machine
would save more than 2,000 KWh per
year over its less-efficient predecessor.
With approximately 225,000 new vend-
ing machines purchased every year the
energy savings potential is enormous.
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Once all machines are switched to the
more energy efficient models, our Na-
tion can save six billion KWh per year.
That is enough energy to power ap-
proximately 600,000 U.S. households for
an entire year.

Another feature of this tax credit is
that it will provide a substantial en-
ergy savings to our nation without bur-
dening the average American. Citizens
will not even know the vending ma-
chines are energy-efficient. There will
be no change to the temperature of the
beverages or the outward appearance of
the machines. The tax incentive will
tend to keep the price of the beverage
where it is today.

This amendment provides a boon to
energy savings at little cost. This
amendment will provide an energy sav-
ings of approximately three to one over
the cost of the tax incentive. Not only
does this amendment make good sense
for energy efficiency; it makes good
economic sense, too.

Every small step we take toward re-
ducing our nation’s total energy con-
sumption contributes to a more pros-
perous economy and a brighter future
for ourselves and our children. I urge
my colleagues to support this amend-
ment.

AMENDMENT NO. 3043

Mr. ROCKEFELLER. Mr. President, I
am committed to helping craft na-
tional energy legislation that takes en-
ergy production and conservation, bal-
anced with environmental concerns
and economic issues, into consider-
ation. Today, I am pleased to join my
colleagues Senator ALLEN, Senator
SPECTER, and Senator WARNER, in sub-
mitting amendment No. 3043 to the
Senate energy bill to create an impor-
tant tax incentive that I believe will
encourage the recycling of coal com-
bustion waste materials produced in
the process of reducing sulfur emission
in coal-fired electric utility boilers.

Currently in the United States, many
coal-fired power plants are equipped
with sulfur dioxide scrubbers, the pur-
pose of which is to significantly reduce
the amount of sulfur dioxide released
into the air. In the process of cleaning
the air, these scrubbers produce more
than 20 million tons of coal combustion
waste or sludge per year. Stabilization
of the sludge increases the waste mate-
rials to over 40 million tons per year,
and this amount is expected to more
than double as the Clean Air Act
Amendments of 1990 continue to phase
in. At this time, less than 20 percent of
this waste material is recycled. In fact,
the balance of the sludge is disposed of
in landfills at a cost to electric utili-
ties of as much as $40 per ton, depend-
ing upon the locale. I am concerned
that, as landfills become full, and new
landfills become more difficult to site,
the costs to utilities, and ultimately to
electric consumers, will continue to es-
calate.

A tax credit is needed to encourage
utilities that are controlling their sul-
fur dioxide emissions to recycle the
waste material their scrubbers
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produce. By helping to alleviate and
perhaps eliminate the cost of disposing
of the waste products generated by
using important emission control sys-
tems, we can realize the multiple envi-
ronmental benefits: Cleaner air and
less combustion waste being landfilled.

There are basically two types of
scrubbing, or emission control systems,
currently in use. One produces a wet
sludge and the other a dry sludge. Wet
sludge is more difficult and costly to
treat. Accordingly, the proposed credit
is $6 for each ‘“‘wet ton’ and $4 for each
“‘dry ton” recycled by a third party.
The credit will have a 10-year limit and
includes strict requirements to deter-
mine that the sludge has actually been
“‘recycled” and that a value-added
product, with genuine marketplace ap-
peal, is created.

The tax credits will stimulate the de-
velopment of new technologies to recy-
cle the sludge and encourage existing
technologies to enhance their recycling
efforts. The 10-year life of this credit
will provide sufficient time to aid the
start-up of new companies and tech-
nologies and the further development
of existing technologies; thereafter
these recycling efforts should be self-
supporting. The cost of these credits is
less than $75 million over the next 10
years and could, in part, be offset by
taxes generated by new businesses as
well as the savings to the economy
through reduced energy costs.

I remain committed to promoting the
use of coal as a primary energy source
for this nation, and I wholeheartedly
embrace tax incentives for the installa-
tion of clean coal technologies. I be-
lieve this credit to encourage combus-
tion waste recycling efforts is an im-
portant addition to our energy policy.
It will support economic development
and protect the environment. I strong-
ly urge my colleagues to support this
amendment.

AMENDMENT NO. 3044

Mr. ROCKEFELLER. Mr. President, I
am pleased to join my colleagues, Sen-
ators BEN NELSON and CHUCK HAGEL, in
submitting amendment No. 3044 ad-
dressing energy metering at con-
sumers’ homes and the availability of
reliable energy usage data for con-
sumers to use in making energy con-
sumption decisions. The amendment
we are submitting is very straight-
forward, and I urge my colleagues to
support it.

Under the Energy Tax Incentives Act
a tax credit and accelerated deprecia-
tion is established for the benefit of
electric and gas suppliers that install
energy meters that provide consumers
with real-time information about the
amount of energy they are consuming
and the cost of that energy. This provi-
sion was passed by the Senate Finance
Committee, and will become a part of
the bill now under consideration.

The intent of these provisions is to
promote energy conservation by allow-
ing consumers to monitor, in real time,
their energy use and its cost. By pro-
viding consumers with access to cur-
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rent energy use and cost information,
consumers will be better able to change
their usage patterns, thereby con-
serving energy and saving money in
the process. The one problem my co-
sponsors and I see with this provision
is that it is limited to only one or two
specific metering technologies, and I
strongly believe there are other very
cost effective and beneficial metering
technologies, collectively referred to as
“time of use’ technology that would
similarly allow consumers to better
conserve energy.

Our amendment would simply expand
the availability of this tax provision to
include those suppliers who provide
consumers with time of use metering
technology. One of these time of use
technologies is manufactured by a
company doing business in Scott
Depot, WV. I have not brought this
amendment to the floor of the United
States Senate solely because it may
benefit a business in my home State. I
have brought this amendment to the
floor because I believe it will enhance
the effectiveness of the underlying bill
by giving consumers and their utilities
a number of options for conserving en-
ergy through the auditing of their en-
ergy use.

By using time of use technology, con-
sumers could easily and conveniently
determine how much energy they con-
sumed during different times of the day
and the specific costs associated with
their use during each time period. Con-
sumers would have access to time of
use information for pre-selected time
segments of each day. Each selected
time period would have the exact price
of the energy consumed.

For example, a consumer in New
Manchester, WV, using this technology
could determine how much energy was
used between 6-7 p.m. each night. By
knowing this information, this con-
sumer would be able to change his or
her energy-use habits during specific
time periods, or as an overall policy. If
helpful, consumers could also easily be
provided with historic time of use in-
formation so they could compare their
current use and costs with their past
use to see the extent they have been
conserving energy and saving money. I
believe this type of metering tech-
nology would be particularly beneficial
to many consumers in West Virginia.

This is a good amendment, and I
think that it improves the energy effi-
ciency provisions of the underlying
bill, without favoring one technology
over another.

AMENDMENT NO. 3045

Mr. ROCKEFELLER. Mr. President,
amendment No. 3045 is very simple but
it could make a life or death difference
to miners who work in one of the most
dangerous occupations in America.

This amendment would require the
Secretary of Labor, in consultation
with the Secretary of Energy, to re-
view current staffing levels of mine in-
spectors, and considering current needs
and expected retirements, to hire and
train as many new mine inspectors as
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are needed to maintain proper safety in
coal mines. The Secretary is to main-
tain the number of mine inspectors at
a level no lower than current levels.
When filing these positions, my amend-
ment encourages the Secretary of
Labor to give consideration to experi-
enced miners or mine engineers.

Coal miners are dying in alarming
numbers in accidents that might be
prevented if more mine inspectors were
on the job. Coal mine fatalities in-
creased in 2001 for the third year in a
row. Forty-two miners died in mine ac-
cidents in the United States. Forty-two
miners lost their lives. This is the most
since 1995.

Already in 2002, eight miners have
died in American coal mines. Improved
technology is increasing the produc-
tivity of our mines. We should also be
seeing improvements in mine safety,
not a rising death toll.

Two of the miners who have died this
year were West Virginians. On January
2nd, a 44-year-old miner with 23 years
of experience was fatally injured when
unsupported roof rock measuring seven
feet by five feet fell on him in the Jus-
tice #1 mine in Boone County, WV.

Just over a month later, on February
20th a 53-year-old miner at the Radar
Run #2 mine in Greenbrier County was
crushed by loose rock, some as large as
30 feet long, 30 feet wide, and 10 feet
thick.

These deaths are tragedies for the
families and friends of the miners who
died. If these accidents could have been
prevented, it is unforgivable. Our in-
dustry and Federal mine safety system
are supposed to protect miners to the
maximum extent possible. The sheer
number of mine deaths tells me that
we are not doing enough to ensure min-
ers’ safety.

I am proud that West Virginia pro-
duces much of the coal that powers the
national economy. Over 50 percent of
our electricity comes from coal. But in
producing this fuel, year in and year
out, too many West Virginia miners be-
come casualties.

Twelve of the 42 miners lost in coal
mines in the United States last year
were West Virginians. Nine West Vir-
ginians, died in both 1999 and 2000.
Since 1992, 114 of the 406 American min-
ers who have died in mine accidents
have been West Virginians. This is un-
acceptable. We must do a better job of
preventing these accidents, with the
goal of eliminating them altogether.

West Virginia miners are not the
only ones dying in coal mines. Last
September 23rd, two explosions in the
Jim Walter #56 mine in Brookwood, AL,
took the lives of 13 coal miners, in the
single largest coal mine disaster in the
United States since 1984. Twelve of
these miners had rushed into the mine
to save trapped co-workers. That kind
of heroism is frequently found in the
history of coal mining. We need to
make it less necessary.

Anyone who has gone down into a
mine knows that accidents happen.
This amendment will cut down on pre-
ventable accidents.
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Retirements will reduce the current
number of mine inspectors by 25 per-
cent in the next five years. Despite this
trend, and the number of mine fatali-
ties, the President’s fiscal year 2003
budget request cuts the Mine Safety
and Health Administration budget by
$4 million.

The premise is not that more money
will necessarily solve the problem. The
premise is this: The energy bill prop-
erly sees coal as a vital part of the na-
tion’s energy mix. The amendment in-
tends to make sure that the hard-
working men and women who bring
that coal out of the ground are not
doing so at an unacceptable risk to
their lives.

AMENDMENT NO. 3072

Mr. DURBIN. Mr. President, amend-
ment No. 3072 to the energy bill to es-
tablish a Consumer Energy Commis-
sion. This amendment is simple, yet it
has the potential to significantly ben-
efit American families and businesses.
It should garner widespread support.

Like many of my colleagues in the
Senate, I am pleased that we have
turned to debate on an energy bill to
address our nation’s energy challenges.
This debate marks the first time Con-
gress has comprehensively considered
energy policy since 1992. As we consider
the many facets of this important
topic, we must remember what has
happened with energy in our country
during the past decade.

One word you will often hear to de-
scribe energy during the past decade,
especially in the last few years, is ‘‘cri-
sis.” The California electricity experi-
ence has been cast in terms of a crisis,
and many have pointed to Enron as an
indication of problems in our energy
policy. While we may disagree with the
extent of the energy crisis, as well as
ways to address it, I think we can all
agree that one energy challenge our
nation faces is consumer price spikes.

Let us take the example of gasoline.
We all know that prices have signifi-
cantly fluctuated at the pump. The Ad-
ministration’s energy policy indeed
cites ‘“‘dramatic increases in gasoline
prices” as one of the challenges we
face. The Consumer Federation of
America and Public Citizen have also
called attention to energy price spikes,
explaining that American consumers
spent roughly $40 billion more on gaso-
line in 2000 than in 1999. In the spring
of 2000, the cost of gasoline in Chicago
shot up to $2.13 per gallon, well-above
the unusually high national average of
$1.67 per gallon at the time.

Yet gasoline is not the only energy
product for which consumers have had
to pay dramatically fluctuating costs
in recent years. Residential heating
oil, residential natural gas, commer-
cial natural gas, industrial natural gas,
and motor gasoline, have all had fluc-
tuating prices over the past 15 years.

If we break down these numbers
month-by-month, you can see incred-
ible price spikes. In just a matter of
one month, the national average price
of gasoline jumped by 20 cents per gal-
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lon, residential heating oil rose by 10
cents per gallon, and residential nat-
ural gas leapt by 50 cents per thousand
cubic feet.

In some areas of the country and sec-
tors of the economy, price spikes were
greater and had drastic impacts. Home
heating and cooling bills crippled fam-
ily budgets in the Midwest and North-
east. Farmers and industries dependent
on natural gas for the production of
fertilizer and other chemical products
suffered economically.

To address the chronic national prob-
lem of significant energy price fluctua-
tions, I am offering an amendment to
the energy bill that would establish a
Consumer Energy Commission. This 11-
member Commission would bring to-
gether Dbi-partisanly appointed rep-
resentatives from consumer groups, en-
ergy industries, and energy- and trade-
related agencies, to study the causes of
energy price spikes and make rec-
ommendations on how to avert them.

It is true that the Federal Trade
Commission recently studied gasoline
price spikes in the Midwest. Indeed,
several studies have investigated po-
tential abuses of market power in the
energy industry. Other studies have
looked at the long-range supply and de-
mand projections for energy products.
But previous studies have tended to
focus on a small set of issues, and on
the perspective of industry or govern-
ment. I think the best approach is not
to look at these issues narrowly, but
rather to consider the big picture. Most
importantly, we mneed to give con-
sumers a voice.

When consumers go to pay their gro-
cery bills, or their tuition bills, or even
their residential electricity bills in
most states, and when businesses go to
pay for raw materials, prices are rather
predictable. But when they go to pay
for their heating and cooling, natural
gas, or gasoline, families and busi-
nesses face the frustrating reality of
wild price swings. We need to bring
consumers to the table with represent-
atives of the energy industry and gov-
ernment, in order to study price spikes.
We need these groups to work collec-
tively, and to consider a range of the
possible causes of energy price spikes.
We need them to look at both the sup-
ply and demand sides, including such
potential causes as maintenance of in-
ventory, delivery of supply, consump-
tion behaviors, implementation of effi-
ciency technologies, and export-import
patterns.

After the Consumer Energy Commis-
sion has studied energy price spikes
comprehensively, its charge will be to
develop options for how to avert or
mitigate price spikes. These rec-
ommendations can range from legisla-
tive and administrative actions to vol-
untary industry and consumer actions
that can help protect consumers from
the fluctuating costs of energy prod-
ucts.

This Commission will be well-bal-
anced, not only to reflect all groups
with a stake in energy price spikes, but
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also to reflect both political parties.
No commission has ever before brought
together such a diverse group to study
such a complex problem in a holistic
manner. No commission has ever prom-
ised to see things from the perception
of consumers: families and businesses
that routinely face energy price spikes.
The Consumer Energy Commission is
long overdue, and I urge my colleagues
to support it.
AMENDMENT NO. 3074

Mr. DURBIN. Mr. President, amend-
ment No. 3074 would establish a Con-
serve by Bike Pilot Program in the Na-
tional Highway Traffic Safety Admin-
istration, as well as fund a research
initiative on the potential energy sav-
ings of replacing car trips with bike
trips. This program would fund 10
projects throughout the country, using
education and marketing to convert
car trips to bike trips. The research
would document the energy conserva-
tion, air quality improvement, and
public health benefits caused by in-
creased bike trips. The goal is to con-
serve energy resources used in the
transportation sector by turning some
of our gas guzzling miles into bike
rides.

There is no single solution for our
Nation’s energy challenges. Every pos-
sible approach must be considered in
order to solve our energy problems.
Something as simple as traveling by
bike instead of car can play an impor-
tant role in reducing our dependence
on foreign oil. Energy conservation
does not have to be difficult: it can be
as economical, healthy, and environ-
mentally friendly as a bike ride.

It would be unrealistic to expect
Americans to make a substantial in-
crease in the number of trips they
make by bicycle. But even a tiny per-
centage of bike trips replacing our
shorter cars trips could make a signifi-
cant difference in oil and gas consump-
tion.

Right now, less than one trip in one
hundred, .88 percent, is by bicycle. If
we can raise our level of cycling just a
tiny bit: to one and a half trips per
hundred, which is less than a bike trip
every 2 weeks for the average person,
we would save over 462 million gallons
of gasoline in a year, worth over $721
million. That’s one day a year we won’t
need to import any foreign oil.

In addition to conserving our energy,
an increased number of bike trips can
improve our air quality. Significant de-
clines in vehicle emissions would fol-
low from increased bike trips. A study
in New York City showed that bicy-
cling spares the city almost 6,000 tons
of carbon monoxide each year. A re-
duced number of trips made by cars
would increase this number and help to
clean our nation’s air.

The Federal Highway Administration
estimates that 60 percent of all auto-
mobile trips are under five miles in
length. And these short trips typically
emit more pollutants because cars dur-
ing these trips run on cold engines. En-
gines running cold produce five times
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the carbon monoxide and twice the hy-
drocarbon emissions per mile as en-
gines running hot. These cold engine
trips could most easily be replaced by
bike rides.

Americans would experience addi-
tional advantages from increased bike
usage. The decreased number of cars on
our nation’s highways would help re-
duce traffic and parking congestion.
Congestion costs have reached as high
as $100 billion annually according to
the Federal Highway Administration.
A reduction in cars on the roads will
decrease the high costs associated with
congestion.

The ‘‘Conserve by Bike” amendment
will also improve public health. The
exercise from more frequent bike trips
would help improve our physical well-
being. Biking has proven to be effective
in the prevention of heart disease, our
nation’s number one killer. And, biking
has also shown to help individuals in
the correction of health-impairing be-
haviors 1like smoking and alcohol
abuse.

The ‘‘Conserve by Bike” amendment
will help America take a simple but
meaningful step in energy conserva-
tion. It will help fund 10 pilot projects
that will use education and marketing
to facilitate the conversion of car trips
to bike trips, and document the energy
savings from these trips. These
projects will facilitate partnerships
among those in the transportation, en-
ergy, environment, public health, edu-
cation, and law enforcement sectors.
There is a requirement for a local
match in funding, so that these
projects can continue after the federal
resources are exhausted.

In addition, this amendment will
fund a research initiative with the Na-
tional Academy of Sciences. The study
will examine such factors as weather,
land use and traffic patterns, bicycle
facility infrastructure, to identify
what trips Americans could reasonably
take by bike. It will also illustrate the
benefits of converting bike trips to car
trips, and explore ways that we can en-
courage Americans to pedal rather
than gas guzzle.

It is imperative that Americans are
fully informed of the entire range of
benefits from biking in terms of energy
conservation, air quality, and public
health. We also need to provide the
best resources in bike safety and con-
venience.

We have been spending a modest
amount of federal, state and local
funds on bicycle facilities since 1991.
This amendment will leverage those in-
vestments and help people take advan-
tage of the energy conservation choices
they have in getting around their com-
munities. I urge my colleagues to sup-
port this amendment.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I see the
distinguished Senator from Iowa in the
Chamber. Does he wish to have the
floor?

Mr. GRASSLEY. For about 6 min-
utes. Would that be possible?
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Mr. BYRD. Mr. President, my pa-
tience is becoming greatly strained,
but I will yield to the Senator.

I ask unanimous consent that I may
yield to the Senator from Iowa for not
to exceed 10 minutes, without my los-
ing my right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, I
thank the Senator from West Virginia
for his gracious attitude.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

————

ANDEAN TRADE PREFERENCES
ACT

Mr. GRASSLEY. Earlier today, unan-
imous consent was requested on the
part of Senator LOTT that the Andean
pact come before the Senate. That re-
quest was not granted. So I rise to ex-
press my regret of that happening and
to express my support for the fact that
the Andean Trade Preferences Act leg-
islation should be on the floor and
should have been considered by now. I
am concerned if the Senate doesn’t act
early on the Andean trade bill, that
America’s continued leadership in the
international arena of trade will be se-
verely impaired.

Specifically, I fear our failure to ap-
prove this legislation in a timely man-
ner will undermine our ability to con-
structively engage with our Latin
American neighbors at a time when
many of them face enormous economic
and political challenges.

Today, President Bush leaves on an
important mission to Latin America.
Just on Saturday, he will visit Peru,
one of the Andean nations, where he
will meet with four Andean leaders.
President Bush’s trip builds on a long
tradition of promoting vigorous United
States engagement with Latin America
that started as far back as President
Kennedy’s Alliance for Progress in the
1960s.

As did President Kennedy, President
Bush has a vision for Latin America.
The President wants to tell our Andean
neighbors—Peru, Colombia, Bolivia,
and Ecuador—that the United States
wants to be their hemispheric partner
in peace. He wants to tell them that
trade and prosperity go hand in hand.

President Bush wants to make the
case that the benefits of trade are not
just for rich countries like the United
States; they are also for countries that
aspire to become rich countries; for
countries that want better, more se-
cure lives for their citizens; for coun-
tries that want better health care, bet-
ter education, and better futures for
their children.

President Bush wants to encourage
our Andean neighbors to use trade to
promote economic development
through a diversified export base as an
alternative to the allure of the drug
trade.

When President Kennedy unveiled his
Alliance for Progress in 1961, he said if
we were bold and determined enough,
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our efforts to reach out to Latin Amer-
ica could mark the beginning of a new
era in the American experience. This is
just as true today as it was way back
in 1961.

Through the Andean pact, and com-
plimentary trade initiatives such as
the Free Trade Area of the Americas,
we can achieve a new era of hemi-
spheric economic cooperation that ben-
efits everybody—not just these four
countries, not just the United States,
but it has a benefit way beyond that.

The Andean nations know trade, not
aid, is the best way to overcome the
fragmentation of Latin American
economies, and to build the self-sus-
taining growth that nourishes demo-
cratic institutions.

But because the Andean trade bill
still languishes in the Senate—along
with another important bill, trade pro-
motion authority, another vitally im-
portant trade bill as well—the Presi-
dent’s trip will not be as effective as it
could have been if the Senate had
acted. Obviously, we should expect our
President to be successful and want
him to be successful.

For a long time, we had a tradition
in this country that politics stops at
the water’s edge. Unfortunately, that
is not as true now as it once was. A lot
of trade and foreign policy issues get
entangled with our domestic partisan
politics. I very much regret this devel-
opment because it is very harmful to
the U.S. leadership in any subject but
particularly in the area of trade. It is
harmful to the enhanced prospects for
prosperity and peace that we are trying
to promote around the world, and com-
mercialization is a very useful tool in
promoting world trade.

Mr. President, the other day, the lead
editorial of the Washington Post ad-
dressed the issue of the Senate major-
ity leader’s failure to bring up the An-
dean trade pact. I would like to read a
portion of that editorial, which ap-
peared March 19 in the Washington
Post:

The Senate’s failure to help the four
Andean states—Colombia, Peru, Ecua-
dor and Bolivia—is particularly egre-
gious. A package of trade concessions
has passed through committee and
commands an overwhelming majority
of the full chamber. . . . Only a handful
of Senators opposes the package. But
the Senate leadership has failed to
bring it to the floor, making it likely
that Mr. Bush will arrive in Peru
empty-handed at a time when
American leadership in Latin America
is being questioned, the least the Sen-
ate could do is to pass a trade measure
that almost nobody opposes.

As is clear from my point of view, the
time to act was months ago. But it is
never too late to do the right thing. We
had that opportunity today and it
failed. So I urge my colleagues to, just
as soon as we get back from the Easter
recess, put not only the Andean pact
but other trade issues very high on the
agenda and get them passed and help
us to help these Andean nations, which
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are so poor and need our help. Trade is
one way to get them the necessary help
and develop a good economy.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

——
SPRINGTIME JOYS

Mr. BYRD. Mr. President, after a
mild and dry winter full of false starts,
of periods of almost summery weather
followed by cold and blustery winds,
spring is truly here—here in all of its
glory. In that subtle change, the grad-
ual brightening of days and warming of
the earth, most of us can sense our
mood shifting. Our hearts are glad-
dened, our spirits are raised, our opti-
mism is buoyed up by more than the
improving economic forecasts. As we
cast off the last days of winter and wel-
come in the spring, we shed our weary
spirits along with our heavy coats.
Spring is here. Here it is. How sweet it
is—spring. Our hearts echo the deep joy
of Samuel Pepys’ song, the poet Robert
Browning’s ode to spring:

The year’s at the spring

And the day’s at the morn;

Morning’s at seven;

The hillside’s dew-pearled;

The lark’s on the wing;

The snail’s on the thorn;

God’s in his Heaven—

All’s right with the world!

The pansies that bloomed all winter
on sheltered porches in bright defiance
of the calendar are in their glory,
joined by crocuses and nodding daf-
fodils bursting through the cold earth.
Lilac bushes are budding, promising
sweet scents to come, and the gray and
gnarled branches of old pear and apple
trees are bursting forth in showy,
snowy blossoms. Gregarious robins
have returned, massed on warming
lawns listening intently for industrious
earthworms engaged in their subterra-
nean tilling. Bluebirds flit and swoop
among the still bare branches and the
goldfinches, busy at the backyard feed-
ers, are brightening their coloring in
preparation for springtime courtship.

Color is washing over the Iland.
Redbud trees add rosy tints to gray
woodlands while cheerful daffodils and
forsythia bushes sparkle amid drab
lawns and gardens. If winter brings to
mind the talents of artists in charcoal
sketches or the great etchers with
their mastery of pattern and shading in
the bold geometry of bare branches
carved against a snowy ground, spring
calls for watercolorists and sketchers
in pastels with bright translucent col-
ors that capture the fragile clearness of
the springtime sunshine. Summer and
fall may belong to the oil painters with
their deep saturated colors and mass-
ing of light and shade, but it takes a
swift hand and brush to pin down the
quicksilver moods of springtime.

Under foot, the cold ground yields to
springtime loam begging for the gar-
dener’s spade. Dry stalks blush with
the green glow of new growth that
springtime’s new calves tentatively
nibble. The cattle are happy for the
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fresh grass after a long autumn and
winter eating hay. I know that farmers
in West Virginia are hoping for good
spring rains to replenish the water sup-
plies and encourage a good growth of
hay after last year’s dry spells. Pas-
tures have been cropped close and hay
supplies are dwindling since the au-
tumn drought sent pasture grass into
an early dormancy. We need rain—soft
rain.

Rain in the springtime is a lovely
thing, gentle and welcome, unlike rain
in other seasons. In summer, thunder-
storms are violent, dramatic events,
noisy and flooding, leaving streets
steaming. In autumn, the rain can be-
come monotonous, day after dreary
day of steady sodden downpour filling
the gutters with matted, decaying
leaves. And in winter, cold, stinging
sleet makes travel on dark roads and
slick sidewalks treacherous. But in the
spring, the rain is misty and compan-
ionable as my little dog Billy and I
conduct our inspection tours of flower
beds, the turf soft beneath our feet.
Flower petals gain an added brightness
from their raindrop ornaments.
Spiderwebs become tiny crystal chan-
deliers draped with tiny drops in a soft
and misty rain. And after the rain,
there are rainbows shimmering like
dreams overhead.

I asked the robin, as he sprang,

What made his breast so round and red;

Twas looking at the sun, he said.

I asked the violets, sweet and blue,

Sparkling in the morning dew,

Whence came their colors, then so shy;

They answered, ‘‘looking to the sky’’;

I saw the roses, one by one,

Unfold their petals to the sun,

I asked them what made their tints so
bright,

And they answered, ‘‘looking to the sky’’;

I asked the thrush, whose silvery note

Came like a song from angel’s throat,

Why he sang in the twilight dim;

He answered, ‘‘looking up at Him.”

In springtime, at Eastertide, as we
celebrate the great awakening of life
reborn, one only has to look outside to
appreciate the Creator’s handiwork.
The earth is His page, the seasons His
poetry writ fresh for us each morning.
Welcome, yellow buttercups!

Welcome, daisies white!

Ye are in my spirit

Visioned, a delight!

Coming ere the spring-time,
Of sunny hours to tell,
Speaking to our hearts of Him
Who doeth all things well.

Mr. President, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MORNING BUSINESS

Mr. REID. Mr. President, I ask the
Senate now proceed to a period of
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morning business, with Senators al-
lowed to speak for a period not to ex-
ceed b minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LITTLE BIG MAN

Mr. DASCHLE. Mr. President, 46
years ago the South Dakota Demo-
cratic Party was hardly more than
George McGovern, George
Cunningham, and a beat up old station
wagon. I was eight. Little did I know I
would one day owe a career to those
two men and that car.

One of those men is now world-fa-
mous, his name a synonym for political
courage and common decency. The
other, George Cunningham, is unknown
to most.

But George Cunningham is known to
me.

I know him as the man who flew
quietly to South Dakota to rescue a
political newborn from a life-threat-
ening recount in 1978. I know him for
his wise counsel during a testing chal-
lenge from Congressman Clint Roberts,
and through the other muddles of my
political adolescence. I know George as
the man from whom my own George
Cunningham, Pete Stavrianos, says he
learned both his trade and his passion
for that trade. And I know George
Cunningham as the diabolical practical
joker whose powers to disarm and con-
fuse with his wit remain to this day
the most powerful antidote to self-im-
portance I have ever witnessed.

“GVC,” as he was known to those fa-
miliar with his smoking IBM Selectric,
is a man who has never taken himself
too seriously, but has always fiercely
insisted his lifetime profession be
taken seriously.

I will never forget hearing about
George Cunningham telling a reporter
who asked about his polls during his
campaign against Larry Pressler that
his numbers were, ‘‘in the toilet.”” The
stunned newsman had expected a deer
in the headlights lie from a scared poli-
tician facing defeat. What he got was
an honest admission from a strong man
who was still teaching, even through
his hurt, how to laugh honestly in the
face of adversity, and in so doing, re-
spect what one was about.

What George Vinton Cunningham
was about, and what he is still about, is
service to the public.

From his first campaign with George
McGovern while still a law student at
USD, through his service to Governor
Herseth in 1959, his 20 years beside
George McGovern in Washington, his
return to his hometown of Watertown,
SD, as a candidate for U.S. Senate, and
his tenure as lawyer and party activist,
George Cunningham has taught us all
what it means to serve.

Cunningham is a short, non-descript
man who, while chief of staff to a can-
didate for President of the TUnited
States, used to send friends unflat-
tering pictures of himself in safari garb
holding a rifle in one hand and his
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trademark pipe in the other. I always
thought it was to remind folks you
didn’t have to be Redford handsome or
Kennedy strong to go after big game.

What you do have to be, though, is
committed to the idea that we are put
here for something more than just
serving ourselves.

I like to think I am committed to
that idea. I hope when I am through I
will be judged to have been half as
committed to it as one of the biggest
little men I have been privileged to
know, George Cunningham.

————

PARLIAMENTARY ELECTIONS IN
UKRAINE

Mr. CAMPBELL. Mr. President, yes-
terday the Senate, with bipartisan sup-
port, agreed to S. Res. 205, a resolution
urging the Government of Ukraine to
ensure a democratic, transparent, and
fair election process leading up to the
March 31 parliamentary elections. I ap-
preciate Chairman BIDEN and Senator
HELMS’ support in committee and the
leadership for ensuring timely consid-
eration of this important resolution.

In adopting S. Res. 205, the United
States Senate expresses interest in,
and concerns for, a genuinely free and
fair parliamentary election process
which enables all of the various elec-
tion blocs and political parties to com-
pete on a level playing field. While ex-
pressing support for the efforts of the
Ukrainian people to promote democ-
racy, rule of law, and human rights,
the resolution urges the TUkrainian
government to enforce impartially the
new election law and to meet its OSCE
commitments on democratic elections.
I want to underscore commitments un-
dertaken by the 556 OSCE participating
States, including Ukraine, to build,
consolidate, and strengthen democracy
as the only form of government for
each of our nations.

The Commission on Security and Co-
operation in Europe, the Helsinki Com-
mission, which I chair has monitored
closely the situation in Ukraine and
has a long record of support for the as-
pirations of the Ukrainian people for
human rights and democratic free-
doms. A recent Commission briefing on
the parliamentary elections brought
together experts to assess the conduct
of the campaign. High level visits to
Ukraine have underscored the impor-
tance the United States attaches to
these elections in the run up to presi-
dential elections scheduled for 2004.

As of today, with less than two weeks
left before the elections, it remains an
open question as to whether the elec-
tions will be a step forward for
Ukraine. Despite considerable inter-
national attention, there are credible
reports of various abuses and viola-
tions of the election law, including
candidates refused access to media, the
unlawful use of public funds and facili-
ties, and government pressure on cer-
tain political parties, candidates and
media outlets, and a pro-government
bias in the public media.
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Ukraine’s success as an independent,
democratic, economically successful
state is vital to stability and security
and Europe, and Ukraine has, over the
last decade, enjoyed a strong relation-
ship with the United States. This posi-
tive relationship, however, has been in-
creasingly tested in the last few years
because of pervasive levels of corrup-
tion in Ukraine and the still-unre-
solved case of murdered investigative
journalist Georgiy Gongadze and other
issues which call into question the
Ukrainian authorities’ commitment to
the rule of law and respect of human
rights.

Ukraine enjoys goodwill in the
United States Senate and remains one
of our largest recipients of U.S. assist-
ance in the world. These elections are
an important indication of the Ukrain-
ian authorities’ commitment to con-
solidate democracy and to demonstrate
a serious intent regarding integration
into the Euro-Atlantic community.

———

NEXT STEPS IN THE FIGHT
AGAINST HIV/AIDS

Mr. BIDEN. Mr. President, by now I
hope that all of my colleagues are
aware of the extent of the HIV/AIDS
epidemic. The spread of the disease is
of grave humanitarian and security
concern to the United States.

Last year alone, 3 million people died
as a result of the disease. I have yet to
see a study or data which suggests that
the number will not increase in 2002.

In January of 2000 the National Intel-
ligence Council released a National In-
telligence HEstimate entitled ‘‘The
Global Infectious Disease Threat and
its Implications for the United States.”
The report stated that ‘‘the severe so-
cial and economic impact of infectious
diseases, particularly HIV/AIDS, and
the infiltration of these diseases into
the ruling political and military elites
and middle classes of developing coun-
tries are likely to intensify the strug-
gle for political power to control scarce
state resources. This will hamper the
development of a civil society and
other underpinnings of democracy and
will increase pressure on democratic
transitions in regions such as the FSU
[former Soviet Union] and Sub-Saharan
Africa where the infectious disease bur-
den will add to economic misery and
political polarization.”

On February 13 of this year I chaired
a hearing on the future of America’s bi-
lateral and multilateral response to
the epidemic. What I learned was both
encouraging and discouraging. First,
the bad news. The disease continues to
spread. Last year, five million people
were infected with HIV/AIDS, bringing
the total number of people with the
disease to 40 million. There are more
AIDS orphans than ever before, over
10.4 million, and that number is ex-
pected to more than double in the next
8 years as more and more adults fall ill
and die.

In some parts of the world, women
are becoming infected at rates com-
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parable to men. This change in the in-
fection pattern is tragic not only be-
cause the increase is a reflection of
women and girls’ inability to say no, in
many instances, to unwanted sexual
advances, but also because the more
women who are infected, the greater
the number of babies there are who are
liable to contract HIV during birth or
from drinking their infected mother’s
breast milk.

The good news is that the inter-
national community is beginning not
only to recognize the need for more ac-
tion, it is beginning to take more ac-
tion. We are beginning to go beyond
rhetoric towards concrete steps. We
have established Global Funds for HIV/
AIDS, Tuberculosis and Malaria. The
U.S. Government has increased the
amount of spending on bilateral pro-
grams. The problem is that we have
not yet gone far enough. Despite our
efforts to date, the problem continues
to grow.

There are no easy solutions. I will
not stand here and say that I have a
magic formula for stopping the spread
of HIV/AIDS. We must recognize, how-
ever, that while the problem is not
going away any time soon, there are
some steps we can take immediately
and in the long-term that will help
mitigate the effects of the disease and
eventually stop it in its tracks.

A serious commitment is required. A
lot of times when we talk about com-
mitment in this chamber we are talk-
ing about 6 to 18 months. I am talking
about a commitment of years. Not 2
years. Not 3 years. Start thinking in
terms of a decade or more. According
to the UN, studies of middle and low-
income countries where interventions
have slowed the spread of the disease,
we need to spend $7 to $10 billion annu-
ally on treatment, care and support in
the developing world for the next 10
years if we are to change current
trends.

The UN estimates that if we are
going to bring HIV infection rates
down, by the year 2005 the inter-
national community is going to have
to scale up spending to $9.2 billion.
That money does not include funds for
improving the health and education in-
frastructure in developing countries. It
only covers prevention care and sup-
port programs. 2001 expenditures, ac-
cording to this same report were only
$1.8 billion.

We have a long way to go. And we
will have to readjust our mind-sets
such that we are prepared to stay the
course financially for a long time to
come, or nothing we do is going to have
a lasting impact.

So what is to be done if we are will-
ing to adopt such an approach?

The ultimate solution to this prob-
lem is the development of a vaccine.
Scientists are working on one, but Dr.
Anthony Fauci, director of the Na-
tional Institute of Allergy and Infec-
tious Diseases at the National Insti-
tutes of Health was quoted in the Los
Angeles Times on March 16 as saying
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that this could take at least ten more
years. In the meantime, we have got to
undertake action to bring the infection
rate down as far as possible, and to
care for those who have contracted the
disease.

Part of the problem we are having in
stopping the spread of HIV/AIDS is the
basic barrier of underdevelopment. One
of the things that has facilitated the
spread of the disease in developing na-
tions has been lack of infrastructure,
mainly in the communication, edu-
cation and health sectors. People in re-
mote villages in a poor country do not
have the luxury of picking up a local
paper or watching the local news on
their televisions. There is no easy way
to spread the word about the HIV/
AIDS. If there are schools, they are ir-
regularly attended, which blocks an-
other avenue of informing people about
the disease.

Health in poor countries are deplor-
able. Helping countries improve basic
health services will go a long way to-
wards addressing HIV/AIDS. This in-
cludes training medical personnel,
building and or repairing clinics and
providing medical supplies and equip-
ment. The benefits of improved health
infrastructure are enormous. HIV/AIDS
is not the only disease affecting poor
countries. By improving health infra-
structure, we improve the level of ac-
cess to basic health care for other dis-
eases such as tuberculosis and malaria.
And devoting more resources to im-
proving the health sector has the ad-
vantage of laying down the ground-
work for AIDS treatment activities.

Addressing educational needs and
health infrastructure are two long-
term investments that the TUnited
States, in conjunction with our inter-
national partners need to make. This
disease is going to be around for a long
time. Especially if we fail to act.

What should we do in the short term
to address the global epidemic? There
are several things that we can do im-
mediately to enhance our response.

First, we should strengthen coordina-
tion of U.S. agencies so that we are
dealing with the problem in the most
efficient way. The President has taken
some steps to address it, naming Sec-
retary of State Colin Powell and
Tommy Thompson, Secretary of Health
and Human Services, as co-chairs of a
Cabinet-level task force on the global
HIV/AIDS threat. I do not believe, how-
ever that this really solves the prob-
lem.

Developing an integrated U.S. re-
sponse to the global AIDS epidemic
will require more time and energy than
two Cabinet-level Secretaries can de-
vote to it. We need someone working
full time on integrating the great work
that different U.S. agencies are doing.
He or she must have the authority to
develop a U.S. policy response that is
informed by all U.S. government agen-
cies spending money on HIV/AIDS.
This person should be accountable for
the implementation of the strategy,
and required to report on the imple-
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mentation of the consolidated U.S.
strategy on a yearly basis.

The coordinator must have the au-
thority to bring the point people on
HIV/AIDS programs in all the different
agencies to one table and have them
figure out what tasks their respective
agencies should be undertaking based
on areas of comparative advantage and
expertise. Finally, the coordinator
needs the authority to eliminate over-
laps where possible, identify gaps and
decisively settle turf disputes among
agencies about areas of responsibility.

The second step to enhancing the
U.S. response is beginning the process
of providing deeper levels of debt relief
to poor nations. It may take a while
for countries to realize these savings,
but we have got to begin negotiations
for an enhanced Heavily Indebted Poor
Countries Initiative right away. We
must make sure that countries where
there is a severe HIV/AIDS emergency
and which are at or beyond a decision
point in the HIPC process are paying
no more than 5 percent their fiscal rev-
enue in debt servicing. Countries where
there is no health emergency should be
paying no more than 10 percent of fis-
cal revenue in debt servicing.

Why enhance debt relief? Because all
the early indicators are that debt relief
works. According to the World Bank,
Burkina Faso, Uganda, and Malawi are
all using debt relief saving to fight
HIV/AIDS. Now is not the time to be
come complacent, but to make a bold
move forward, to capitalize on this suc-
cess by taking debt relief one step far-
ther.

Part and parcel with enhanced debt
relief should be the provision of tech-
nical assistance to countries, to ensure
that an adequate amount of debt relief
savings are devoted to programs to
combat HIV/AIDS.

We must expand the provision of cru-
cial interventions such as voluntary
testing and counseling if we are to en-
hance the U.S. response to HIV/AIDS.
Voluntary testing and counseling is a
cornerstone of intervention. One par-
ticular study conducted in three Afri-
can countries showed that given the
opportunity for such testing, 60 percent
of adults would take advantage. It also
showed that only 15 percent of those
same people had access to this service.
Think about it. Fifteen percent of
those who wanted to know if they had
HIV/AIDS were able to get an answer.

The importance of voluntary testing
and counseling cannot be overstated.
Once people find out whether or not
they are infected with HIV, they are
able to make decisions about behavior
change that can save their lives and
the lives of their partners, spouses and
children. It is crucial that we provide
the funds to training more counselors,
and deliver more rapid test Kkits to
areas of need so that those who want
testing and counseling can obtain it.

In addition to the above activities, I
encourage the administration to ex-
pand its efforts to help developing na-
tions craft and implement national
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blood transfusion policies including
policies to prevent HIV infection
through blood transfusions. Such pro-
grams are especially needed in Africa.
Some people might contend that this
should be a relatively low priority as
the HIV infection rate from blood
transfusion is only 5 percent. I would
argue that we have to do everything we
can to address the spread of the dis-
ease, and that this is an intervention
that is straightforward, and that has
benefits that extend beyond combating
HIV/AIDS.

At the Foreign Relations Committee
hearing on HIV/AIDS on February 13,
USAID Administrator Natsios indi-
cated that to the best of his knowledge
less than fifty percent of African coun-
tries have developed a national blood
transfusion policy and less than one
third of African countries have a sys-
tem in place to limit HIV transmission
through blood transfusions. Here in
America we have virtually eliminated
the threat of contacting HIV/AIDS
through blood transfusion by adopting
screening and evaluation policies.

We have the expertise to see that
health care workers in Africa and else-
where are properly trained in appro-
priate clinical use of blood transfusions
and in proper transfusions techniques.
We can teach best practices for testing.
We can show countries how to recruit
and retain non-remunerated blood do-
nors from uninfected portions of the
population so that a safe, tested bloods
supply is available. Last year in Africa,
3.4 million people were infected with
HIV. If there had been national sys-
tems to monitor, manage and test the
blood guppy for HIV, perhaps as many
as 170,000 of those people might be HIV
free today.

Another way to strengthen U.S. re-
sponse is to expand programs that spe-
cifically focus on women and girls. Due
to biological vulnerability, and eco-
nomic and social pressures, women and
girls in Africa are far more likely to
contract HIV than boys and men the
same age. According to UNAIDS, girls
age 15 to 19 are almost eight times
more likely to be infected with HIV/
AIDS than their male counterparts.
Women aged 20 to 24 were 3 times more
likely to be HIV-positive chant their
male peers.

There is no easy way to counteract
this phenomenon, but there are a num-
ber of steps which can be taken. In the
long term, social and cultural norms
must be changed to increase the eco-
nomic and social independence of
women. It is easier for a woman to re-
ject unwanted sexual advances if she is
able to provide materially for herself
and her children. Men must be edu-
cated as to the dangers of unprotected
extramarital sex. In addition, we must
emphasize education programs. It is
imperative that young people know
how to prevent the spread of HIV/AIDS.
There are solutions which we must
work on with renewed vigor.

Right now, today, we must channel
more resources towards research into
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female controlled and initiated meth-
ods of prevention such as the female
condom and microbicides.

A usable microbicide must be devel-
oped so that women, with or without
the consent of a partner, can protect
themselves from HIV/AIDS. We are at
least five years away from the avail-
ability of a first generation product.
Not only must we see that one is devel-
oped, we must make sure that it is usa-
ble and made available in developing
countries, that women are informed
about its availability, and that they
are instructed in its use.

We should put more money into in-
creasing the availability of the female
condom, and continuing to refine the
product. The female condom is not a
miracle solution. Critics contend that
women cannot use them without the
knowledge of their partners, therefore
it is redundant to make them available
when the male condom is so readily
available. What I would say is that if
we are willing to make the choice
available to men to use protection, we
should be willing to give women a
choice about protecting themselves as
well.

Right now part of the reason that fe-
male condoms are not available is
price. A bulk purchase would serve to
lower the cost to the consumer. An-
other problem is information. We must
teach people about the female
condom’s existence, and show people
how to use it.

The female condom is the only fe-
male initiated method of prevention
available right now to women living in
societies where their ability to make
choices about when and with whom
they are physically intimate are in
some cases limited, and in other cases
non-existent. Since the beginning of
the epidemic, 10 million women have
died of HIV/AIDS, over a million of
them in the past year. Women are be-
coming increasingly affected. We must
use every means we have to reverse
these trends.

I would also submit that it is impor-
tant that the United States give gener-
ously to the Global Fund for AIDS, Tu-
berculosis and Malaria. The U.S. must
consistently show leadership in our do-
nations. In May of last year, the Presi-
dent pledged $200 million in seed
money for the fund. Other nations fol-
lowed suit. None of them pledged more
than the United States. The UK, Japan,
and Italy all pledged $200 million. This
is a perfect example of the fact that
where the U.S. leads, others will fol-
low. There are now almost $2 billion in
pledges for the fund; $800 million is ex-
pected to be available this year. The
call for proposals went out in January,
and the first grants are expected to be
made in April.

While I in no way fault the President
for his initial pledge, I can’t help but
wonder how much money would have
been donated to the Global Fund this
past year if America’s contribution had
been $500 million instead of $200 mil-
lion.
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The Global Fund is a welcome addi-
tion to the fight against HIV/AIDS, but
it must be just that—an addition. Con-
tributions must not take the place of
bilateral programs.

Finally, I submit that the job of de-
feating HIV/AIDS is too big for the
United States to handle alone. We need
the help of the international commu-
nity. I cannot state this in strong
enough terms. We must encourage
other donors to do their share to help
halt the epidemic. The U.S. Govern-
ment provides nearly 50 percent of HIV/
AIDS assistance funds. This is 4 times
as much as the next donor. It is imper-
ative that other donors be full partners
in this fight both in their bilateral pro-
grams and their pledges to the Global
Fund. We cannot win this war without
their help.

The steps I have outlined above are
just that. None of what I have talked
about is a prescription for a solution to
the AIDS epidemic. Most of it is not
new. I simply stand here before you
today to point out that despite our best
efforts the virus is marching on. How-
ever the situation is not hopeless by
any means. The United States has been
an innovator, devising effective pro-
grams to mitigate and reverse the glob-
al spread of AIDS. We cannot stop.

I hope that Congress and the Admin-
istration can work together to reinvig-
orate and enhance current efforts to
stem the tide of HIV/AIDS infection
and care for and support those with the
disease. Failure to do so will mean the
death of an entire generation of people.
That is much too steep a price to pay.

———

LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH of Oregon. Mr. President,
I rise today to speak about hate crimes
legislation I introduced with Senator
KENNEDY in March of last year. The
Local Law Enforcement Act of 2001
would add new categories to current
hate crimes legislation sending a sig-
nal that violence of any kind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred February 2, 1998,
in Corvallis, OR. A gay high school stu-
dent was beaten by three youths who
used anti-gay epithets. Robert P.
Huffaker and Michael B. Nash, both 16,
and Cyle A. Schroeder, 15, were charged
with third-degree assault and first-de-
gree intimidation in connection with
the incident.

I believe that government’s first duty
is to defend its citizens, to defend them
against the harms that come out of
hate. The Local Law Enforcement En-
hancement Act of 2001 is now a symbol
that can become substance. I believe
that by passing this legislation and
changing current law, we can change
hearts and minds as well.

————
VIOLENCE IN THE MIDDLE EAST

Mrs. FEINSTEIN. Mr. President, I
rise today to express my concern and
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dismay at the news of yet another sui-
cide bombing in Jerusalem. My
thoughts and prayers go out to the vic-
tims and their families.

Israel, a democratic state and a
staunch friend and ally of the United
States, has a simple desire that all sov-
ereign nations share: that it may live
in peace within secure and stable bor-
ders, free from the terror and senseless
acts of violence.

I condemn this terrorism and those
who carry it out. How many more inno-
cent lives must be lost before Chair-
man Arafat takes decisive and con-
certed action to reign in the terrorists
and put an end to their brutal cam-
paign? He made a commitment at Oslo
to settle the differences between Pal-
estinians and Israelis peacefully and he
must live up to that pledge.

I am pleased that President Bush has
sent General Zinni back to the Middle
East to broker a cease-fire and get both
sides to adhere to the Tenet Plan. To
put it mildly, he has a long road ahead
of him and there is a lot of work to be
done.

Three articles discuss the situation
in the Middle East: one by Washington
Times columnist Mona Charon, an-
other by Libby Werthan from the Nash-
ville Jewish paper, the Observer, and fi-
nally an article by Naomi Regan called
“Living in Parallel Universe.”’

Each article in its own way describes
some of the pain, anguish, and despair
that Israelis feel over the continuing
acts of violence and the collapse of the
peace process. I urge my colleagues to
read these articles and take their mes-
sage to heart. Israel wants peace. Israel
needs peace. Israel deserves peace.

I hope the day will come when I will
not have to come to the Senate floor to
condemn yet another bombing. Enough
is enough. I urge General Zinni and the
administration to do all that they can
to help bring about an end the violence
and the resumption of peace talks.

I ask unanimous consent to print in
the RECORD the articles I cited.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Augusta Chronicle, March 9, 2002]
FLAWED SAUDI PEACE PLAN EXPOSED
(By Mona Charen)

Imagine for a moment that all reporting
about the U.S. war on terrorism was pre-
sented without reference to Sept. 11. Amer-
ican attacks from the air using B-52s and F-
16s against fighters armed with small weap-
ons would seem quite disproportionate. Our
stated intention to kill as many members of
al Qaida as possible might be condemned, by
our own Department of State, as ‘‘excessive”’
and ‘‘contributing to the cycle of violence.”’

But U.S. actions are never presented that
way, because everyone acknowledges that we
have the perfect right to defend ourselves
against those who have done us grave harm.
Nor are we asked to sit by and wait for our
enemies to do us even more catastrophic
damage if they get the chance. But when it
comes to the Israeli/Palestinian conflict, the
context is removed. Bleeding Israel is daily
exhorted to stop contributing the cycle of vi-
olence. Her teen-agers are blown to bits at
discotheques. Her babies are approached out-
side a synagogue by a suicide bomber who
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waits until he is next to the strollers before
blowing himself apart. Her adolescent boys
who wander off in the desert and get lost are
torn to pieces. And all of this is applauded
and celebrated by Yasser Arafat and most of
the Arab governments in the region.

Some Arabs (those among the minority
who acknowledge that Arabs are responsible)
condemned the bombing of the World Trade
Center. But not a single Islamic scholar or
cleric has condemned the systemic policy of
blowing up Israeli civilians. Israelis are de-
moralized and terrified. Restaurants and
shops are nearly empty. And, alone among
nations apparently, Israel is not permitted
to engage in simple self-defense.

Nearly every dispatch from the Middle
East lacks basic context. Here are some of
the facts to keep in mind when reading these
flawed reports.

The PLO was not formed in order to secure
a Palestinian state on the West Bank and
Gaza. It was created in 1964, when both terri-
tories were under Arab sovereignty. Jordan
and Egypt did not create a state for the Pal-
estinians because they preferred to keep the
refugees angry and homeless.

It is not ‘“‘Palestinian land.” There has
never been an independent Palestinian state
on the land between the Mediterranean and
the Jordan River. The area—which always
contained Arabs and Jews—was under Otto-
man control for several hundred years until
World War I, then British control under the
League of Nations Mandate and finally under
United Nations control.

The United Nations approved a partition
plan in 1947 that would have created two
states, on Jewish and one Arab. The Jews ac-
cepted this arrangement. The Arabs refused.
Five Arab armies invaded the new state of
Israel. In the ensuing war, thousands of refu-
gees fled. Jews fled Arab nations for Israel,
and Arabs fled Israel for Jordan, Egypt and
Lebanon. The Jewish refugees became full
citizens of Israel. the Palestinian refugees
became pawns. Israel came into possession of
the West Bank and Gaza only because she
was attacked again by five Arab armies in
1967.

If the Palestinians are fighting for a state
on the West Bank and Gaza, why do their
maps show Palestine as filling the entire ter-
ritory that is now Israel? Why do they mari-
nate their people in Hitlerian anti-Semitism
and anti-Anercianism? Further, why—when
Ehud Barak offered just such a state, or 95
percent of it—did Arafat walk away and
start this latest round of violence? Pales-
tinian spokesman say it wasn’t everything
they wanted. But if they truly want a sepa-
rate state on so-called ‘‘occupied territory,”
why did Barak’s offer not form the basis for
further talks?

The Palestinians are said to be chafing
under the ‘“‘occupation.’” But in obedience to
the Oslo process, Israel has given adminis-
trative authority over 98 percent of the Pal-
estinians in the disputed territories to
Arafat. Israel has further permitted the Pal-
estinian Authority to arm 40,000 ‘‘police.”

If the Saudi ‘‘peace plan’ were serious—
and not an attempt to divert attention from
the Saudi role in Sept. 11 and its sponsorship
of Islamic extremism worldwide—why didn’t
Saudi Arabia offer it before?

Why is it impossible for the Palestinian
Authority to give Israel what Sharon has de-
manded—just three days of respite from ter-
ror attacks?

LIVING IN A PARALLEL UNIVERSE
(By Naomi Ragen)

As an Israeli, I don’t always feel I'm living
in the same universe as the rest of the world.
We seem to be in parallel universes.

In my universe, Yasir Arafat has violated
the Geneva Convention on Human Rights—
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which calls the murder of noncombatants a
crime against humanity—in 11,326 terrorist
attacks over the last 18 months that has left
hundreds of Israelis dead and thousands in-
jured. In my universe, that makes him a war
criminal.

But in the parallel universe, it makes him
a great freedom fighter who deserves visits
from diplomats, sympathy, and the offer to
head his own state where he can conceivably
continue his activities with a formal cache
of even more deadly weapons. In the parallel
universe, the people who think this way con-
sider themselves liberals and humanists.

In my universe, Saudi Arabia, is a totali-
tarian state which cuts off the limbs of
thieves and stones women suspected of adul-
tery, and drowns young daughters in swim-
ming pools to preserve family honor. In my
universe, it is a place where women are non-
persons who cannot work, or drive, or go out
unaccompanied by men. In my universe, its
exhibited medieval antisemitism: In Saudi
Arabias government daily, Al-Riyadh, col-
umnist Dr. Umayma Ahmad Al-Jalahma of
King Faysal University in Al-Dammam,
wrote on 13/3/02 that the special ingredient in
Jewish Purim holiday cake is human blood
from non-Jewish youth.

In the parallel universe, this same Saudi
Arabia has suggested that Israel withdraw to
its 67 borders for more empty promises of
peace and this is considered a serious peace
initiative which is soberly discussed by re-
porters, politicians, talk show hosts, and edi-
torial writers.

In my universe, following ten years of
talking peace, signing agreements in which
the Palestinians agreed to renounce the use
of terror in exchange for Israel turning over
95% of the West Bank and all of Gaza to
Yasir Arafats Palestinian Authority, giving
the Authority millions of dollars and thou-
sands of guns to control the terrorists,
Israelis were rewarded by having their chil-
dren blown up in pizza parlors, discos, bar
mitzvahs, and cafes; being shot in their cars,
having rockets destroy their homes and
watching Palestinians, who were our peace
partners, celebrate these deaths in their
streets. In my universe, after wringing its
hands, and risking our lives, and making
useless appeals to Arafat to reign in his ter-
rorists, our government finally sent in sol-
diers to gather up the weapons. These terror-
ists, who are ready to make ‘‘brave’’ forays
into Israel in order to shoot nine month-old
babies and grandmothers, engaged in a short
gun battle until forced to surrender when
confronted by armed combatants.

In the parallel universe, Israelis are con-
demned for ‘humiliating’ Palestinians, and
calls go out for international observers to
protect Palestinians.

In my universe, the United States, which
has always seen itself as Israel’s greatest
ally, and which has itself suffered thousands
of casualties from terrorist attacks by Mus-
lim extremists, calls on Yasir Arafat to stop
the terror on Israelis, and is ignored.

In the parallel universe, Israel’s greatest
ally reacts by calling for the establishment
of a Palestinian State, in which Mr. Arafat,
like any other head of State, can establish
his own army, airforce, and police force and
import unlimited amounts of arms. Where he
can continue his present educational system,
encouraging toddlers to view themselves as
future Shahids, where present educational
system, encouraging toddlers to view them-
selves as future Shahids; where his television
and radio broadcasts can continue to show
blood libels, and revel in nonstop incitement.
Where instead of terrorist attacks, he can
prepare himself to launch all-out war.

I invite all those who are convinced they
know what Israel should do, to visit my uni-
verse before giving advice.

March 21, 2002

[From the Observer (the Nashville Jewish
paper)]
(By Libby Werthan)

Last night as I lay in my comfortable bed
in my lovely home planning a pleasant
night’s sleep I could hear the guns in Gilo.
And I couldn’t sleep; not because I was fear-
ful for my safety but because I couldn’t help
but think of all those people living in Gilo
(two neighborhoods away from us) and how
terrified they must be—especially the chil-
dren. Thank G-d only three people were in-
jured but fifty-two apartments were dam-
aged by terrorist machine gun fire.

I would like to try to convey to you what
life is like here right now. I have told you
long before that I thought the Peace Process
was just that a process that it wouldn’t lead
to peace. And unfortunately, it has turned
out that way. At best, it was a holding pe-
riod, a badly needed respite. In the years fol-
lowing Oslo, we had a kind of freedom—a
green light, if you will; we could travel al-
most anywhere, enjoy the country in rel-
ative safety.

After Arafat rejected the best deal he
would ever get and the Peace process came
to a halt we found ourselves under constant
attack—suicide bombers (whom one expert
said was a misnomer, that they should be
called Islamakazes), mortar attacks
knifings, murders and drive-by shootings.
Every morning, we open our newspapers and
tally up how many people were killed (about
350 to date) and how many more people were
permanently damaged—Ilosing limbs, being
burned so badly that they will never leave
home, seeing loved ones murdered—they are
their families will never be the same. I am
talking about thousands of people in the last
16 months, mostly children and young people
under the age of thirty.

What happened in America on 9/11 was hor-
rifying. Over 3000 people lost their lives in
the World Trade Center. America has a popu-
lation of 278 million. Israel has a population
of 6 million. If you were to compare deaths
per capita, Israel has experienced almost 5
World Trade Centers in the last year and a
half. And that’s only the deaths not the
thousands permanently injured. The major-
ity have been civilians going about their
lives—mostly women and children. It’s pret-
ty devastating when you think about it. You
can imagine what this has done to the psy-
che of our country.

But what I find even more incredible is the
response of Israel to this assault. The Israeli
Army, has the power and ability to go in and
take over the whole Palestinian entity in a
matter of days. But they haven’t done it. In-
stead they have targeted the ringleaders, the
bomb makers and their installations (and
been criticized for it). They have isolated
Arafat, the Father of Terrorism, (and been
criticized for it). They have bombed the in-
stallations of the Palestinian Authority but
not without first telling them that they are
going to do it. So when they do bomb build-
ings, they are empty. They make every at-
tempt to avoid injuring any civilians. When
the army entered the two refugee camps
(which by the way are so vicious and inde-
pendent that the Palestinian police won’t
enter them), they gave the civilians three
hours to leave the camp to get out of harm’s
way. In view of the horrors perpetrated
against us ours is the most measured of re-
sponses. And yet the media doesn’t report it
that way—they can’t if they want to con-
tinue to have access to the Palestinians. So
they talk about Israel’s heavy-handedness,
they talk about occupation, when 98% of the
territories are under Palestinian control,
they highlight the Palestinian deaths and
over look many of ours. The media, when
being even-handed, will interview both a Pal-
estinian and an Israeli. But the Israelis they
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pick are either to the far Left or the far
Right and are clearly not representative of
main stream Israel. Last week they ran a
story about a Palestinian women coming
into Israel to give birth and being wounded
in the shoulder when her car ran a road-
block. The don’t follow it up with the fact
that she was taken quickly taken to hospital
where she gave birth to a healthy baby and
recovered from her wound. Nor do they tell
you that the very next day a pregnant Israeli
woman was ambushed on the highway and
shot in the abdomen as a gift to the Pales-
tinian woman. We go after those who are
killing us. We do not respond by targeting ci-
vilians.

I said earlier that for ten years we had a
green light. We no longer have that green
light. It has been replaced by a flashing yel-
low light. We still live our normal lives—go
to work—go to the mall—go to the movies—
make gourmet dinners—have weddings and
bar mizvahs—work out—plant gardens—go
to lectures, concerts, and plays—all the nor-
mal things one does. Except that flashing
yellow light makes us more aware of where
we are and who’s around us. When we hear
more than one siren, as we did last night, we
run and turn on the news—another suicide
bomber blew himself up in a crowded reli-
gious neighborhood. When we hear an explo-
sion, it could be something on a construction
site or a car backfire, but we think bomb.
You might expect us to go around with long
faces and sometimes we do, but mostly not.
Nevertheless we are always hurting inside.
We know so many are grieving. We see the
pictures of the beautiful young people who
have been killed and our hearts are breaking.
The hardest part for me and, I think, others
is that there is no end in sight. How long can
this go on? What will happen next?

The talk is always, let’s achieve calm let’s
get back to the negotiating table. But with
whom are we going to negotiate? Arafat?
Arafat, the inventor of terrorism; the con-
summate liar! A man who prays for the
peace of the brave on the New York Times
Op Ed page and at the very same time shouts
Jihad, a million martyrs on to Jerusalem to
his own people in Arabic. A man who has not
only abused the opportunity offered him for
peace but has brutally abused his own people
by manipulation and lies. he is every bit as
vicious as Ben Laden. Would America nego-
tiate with Ben Laden? With whom then are
we going to negotiate? And if we do find
someone how meaningful will a signed piece
of paper be? There are three generations of
Palestinians here who have learned to hate
Jews from birth; who’s greatest mitzvah is
to kill a Jew. How can that change with a
piece of paper?

We are at a terrible impasse her. How do
we protect ourselves and at the same time
create a Palestinian entity that is self-suffi-
cient and independent of us. This is it. This
is what every Israeli wants.

And what about you? Where do you fit into
this Jewish world of ours? I have told you
about Israel, but what about Argentina
where over half of the Jews there are not liv-
ing under the poverty line, or France where
Jews are experiencing a huge upsurge of
anti-Semitism.

And what about America? I don’t know
that much about America; but what I do
know disturbs me. I hear very little raised in
the way of protests against the biased media
and little rallying in support of Israel com-
ing from the Jewish communities in Amer-
ica. What I do know is that the Arab propa-
ganda is so strong and effective in the US
that on the college campuses your children
and grandchildren have never been more
distanced from Israel and are in fact
ashamed of her. American Jewish visitors
are so few here that we can practically
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thank each one personally for coming. Our
hotels and restaurants are closing. Our tour
guides and bus companies are out of work.

Where are you when we need you? Are you
writing to the Congress to thank them for
their support? Are you writing to the Presi-
dent? What about letters to the editor? Are
you countering Palestinian propaganda on
the college campuses? Are you writing to
CNN and NPR when their reporting is clearly
biased? Are you letting people here know
that you care? Have you contributed to a
victim relief fund? What’s happening, folks?

When I was in America last month, I saw a
lot of hand wringing and got a lot of sympa-
thetic comments. Mostly, people wanted to
know why I didn’t come back and live there.

And what did I answer? I told them that we
have had the most fabulous twelve years of
our lives here. Grant you the last months
have been painful. But when I think about
why I am here, what is boils down to is that
living her is the most important statement
that I can make with my life.

Since I began this letter, the situation has
become increasing worse. While we appre-
hend and thwart countless attackers, we
cannot catch them all. Some slip through.
On Thursday, I sent Moshe down to the gro-
cery (here the grocery is so close you can
walk) to pick up a few things I had forgot-
ten. When he arrived, the whole areas had
been blocked off, all traffic stopped. And po-
lice everywhere. Just minutes before, a sui-
cide bomber had entered a very popular out-
door cafe but had been noticed by a customer
who alerted a waiter and together they
pushed him out of the cafe and at the same
time ripped out the wires of the bomb—and
saved the lives of scores of people. These
were just ordinary people, but they per-
formed an extraordinary task. On Friday the
cafe was again packed. Saturday night a
bomber entering another packed cafe in the
center of town was not detected in time—13
were killed and over 50 wounded.

In about an hour, Moshe and I and many of
our neighbors are going to take a walk in the
Jerusalem Peace Forest—a part of the Prom-
enade that looks out over Jerusalem. Per-
haps you have been there. It is a popular
tourist spot. Some weeks ago in this place, a
young Israeli college student, a girl, was at-
tacked by a gang of Arab teenagers and
stabbed to death. Our walk is symbolic. It’s
our way of saying you can’t take our favor-
ite places away from us. We won’t give in to
your terror.

I could tell you many, many stories but I
think you get the picture. This is a war that
is difficult to win; if you defeat your enemy,
you wind up with a captive hostile popu-
lation and territories that you must occupy;
if you make an accommodation with the
enemy, it won’t assure you of safety or that
attitudes will change. It will only put you in
an even less secure situation.

If you believe in prayer, please pray for us.
Both the Israeli and the Palestinian popu-
lations are victimized. We are going through
a living Hell.

———

NEXT STEPS IN U.S. POLICY
TOWARD IRAN

Mr. HAGEL. Mr. President, I will ask
unanimous consent to have printed in
the RECORD a very thoughtful speech
by my colleague, Mr. BIDEN, on U.S.
policy toward Iran, which he delivered
before the American-Iranian Council
on March 13, 2002.

Mr. BIDEN offers a realistic assess-
ment of the challenges of dealing with
a divided government in Iran, where an
unelected, ‘‘hardcor