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The Senate met at 9:30 a.m. and was
called to order by the Honorable ED-
WARD M. KENNEDY, a Senator from the
State of Massachusetts.

PRAYER

The guest Chaplain, Father Daniel P.
Coughlin, Chaplain of the House of
Representatives, offered the following
prayer:

Lord God, we ask that your Holy
Spirit will fill the hearts and minds of
our Nation’s leadership on this day.
Bless them with sacred wisdom that
they may truly lead us through the
complex issues that confront our peo-
ple. Give them the courage to hold to
what they believe to be right, and the
humility to receive more truth than
they possess.

Most of all, O God, we ask that You
will give these leaders Your own great
dreams for our life together, dreams
that are greater than party alle-
giances, and certainly greater than the
ambition any individual would carry
into this Chamber. By Your Holy Spirit
accommodate Your will to our political
process that it may be used to lead this
Nation to a future which is filled with
hope.

And when the day is done and the
Chamber is again empty, may all who
have come here to serve the Republic
know that their work has not been in
vain. Encourage them in the certain
conviction that You will use this day
to build Your own great kingdom on
Earth. This we ask in the name of the
Lord, whose way we prepare. Amen.

PLEDGE OF ALLEGIANCE

The Honorable EDWARD M. KENNEDY
led the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

Senate

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, April 24, 2002.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable EDWARD M. KENNEDY,
a Senator from the State of Massachusetts,
to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. KENNEDY thereupon assumed
the chair as Acting President pro tem-
pore.

————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 517, which the clerk will report.

The legislative clerk read as follows:

A bill (S. 517) to authorize funding for the
Department of Energy to enhance its mis-
sion areas through technology transfer and
partnerships for fiscal years 2002 through
2006 and for other purposes.

Pending:

Daschle/Bingaman further modified
amendment No. 2917, in the nature of a sub-
stitute.

Landriew/Kyl amendment No. 3050 (to
amendment No. 2917), to increase the trans-
fer capability of electric energy transmission
systems through participant-funded invest-
ment.

Schumer/Clinton amendment No. 3093 (to
amendment No. 2917), to prohibit oil and gas

drilling activity in Finger Lakes National
Forest, New York.

Dayton amendment No. 3097 (to amend-
ment No. 2917), to require additional findings
for FERC approval of an electric utility
merger.

Murkowski/Breaux/Stevens amendment
No. 3132 (to amendment No. 2917), to create
jobs for Americans, to reduce dependence on
foreign sources of crude oil and energy, to
strengthen the economic self determination
of the Inupiat Eskimos and to promote na-
tional security.

Feinstein amendment No. 3225 (to amend-
ment No. 2917), to modify the provision relat-
ing to the renewable content of motor vehi-
cle fuel to eliminate the required volume of
renewable fuel for calendar year 2004.

Feinstein amendment No. 3170 (to amend-
ment No. 2917), to reduce the period of time
in which the Administrator may act on a pe-
tition by 1 or more States to waive the re-
newable fuel content requirement.

Fitzgerald amendment No. 3124 (to amend-
ment No. 2917), to modify the definitions of
biomass and renewable energy to exclude
municipal solid waste.

Cantwell amendment No. 3234 (to amend-
ment No. 2917), to protect electricity con-
sumers.

Amendment No. 3231, as modified,
which was to have been printed in yes-
terday’s RECORD, is as follows:

(Purpose: To clarify the structure for, and
improve the focus of, global climate
change science research)

On page 470, beginning with line 10, strike
through line 7 on page 532 and insert the fol-
lowing:

TITLE XIII—CLIMATE CHANGE SCIENCE

AND TECHNOLOGY
Subtitle A—Department of Energy Programs
SEC. 1301. DEPARTMENT OF ENERGY GLOBAL
CHANGE RESEARCH.

(a) PROGRAM DIRECTION.—The Secretary,
acting through the Office of Science, shall
conduct a comprehensive research program
to understand and address the effects of en-
ergy production and use on the global cli-
mate system.

(b) PROGRAM ELEMENTS.—

(1) CLIMATE MODELING.—The
shall—

(A) conduct observational and analytical
research to acquire and interpret the data
needed to describe the radiation balance
from the surface of the Earth to the top of
the atmosphere;
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(B) determine the factors responsible for
the Earth’s radiation balance and incor-
porate improved understanding of such fac-
tors in climate models;

(C) improve the treatment of aerosols and
clouds in climate models;

(D) reduce the uncertainty in decade-to-
century model-based projections of climate
change; and

(E) increase the availability and utility of
climate change simulations to researchers
and policy makers interested in assessing
the relationship between energy and climate
change.

(2) CARBON CYCLE.—The Secretary shall—

(A) carry out field research and modeling
activities—

(i) to understand and document the net ex-
change of carbon dioxide between major ter-
restrial ecosystems and the atmosphere; or

(ii) to evaluate the potential of proposed
methods of carbon sequestration;

(B) develop and test carbon cycle models;
and

(C) acquire data and develop and test mod-
els to simulate and predict the transport,
transformation, and fate of energy-related
emissions in the atmosphere.

(3) ECOLOGICAL PROCESSES.—The Secretary
shall carry out long-term experiments of the
response of intact terrestrial ecosystems
to—

(A) alterations in climate and atmospheric
composition; or

(B) land-use changes that affect ecosystem
extent and function.

(4) INTEGRATED ASSESSMENT.—The Sec-
retary shall develop and improve methods
and tools for integrated analyses of the cli-
mate change system from emissions of
aerosols and greenhouse gases to the con-
sequences of these emissions on climate and
the resulting effects of human-induced cli-
mate change on economic and social sys-
tems, with emphasis on critical gaps in inte-
grated assessment modeling, including mod-
eling of technology innovation and diffusion
and the development of metrics of economic
costs of climate change and policies for miti-
gating or adapting to climate change.

(c) AUTHORIZATION OF APPROPRIATIONS.—
From amounts authorized under section
1251(b), there are authorized to be appro-
priated to the Secretary for carrying out ac-
tivities under this section—

(1) $150,000,000 for fiscal year 2003;

(2) $175,000,000 for fiscal year 2004;

(3) $200,000,000 for fiscal year 2005; and

(4) $230,000,000 for fiscal year 2006.

(d) LIMITATION ON FUNDS.—Funds author-
ized to be appropriated under this section
shall not be used for the development, dem-
onstration, or deployment of technology to
reduce, avoid, or sequester greenhouse gas
emissions.

SEC. 1302. AMENDMENTS TO THE FEDERAL NON-
NUCLEAR RESEARCH AND DEVELOP-
MENT ACT OF 1974.

Section 6 of the Federal Nonnuclear En-
ergy Research and Development Act of 1974
(42 U.S.C. 5905) is amended—

(1) in subsection (a)—

(A) in paragraph (2), by striking ‘‘and” at
the end;

(B) in paragraph (3) by striking the period
at the end and inserting ‘‘, and’’; and

(C) by adding at the end the following:

‘‘(4) solutions to the effective management
of greenhouse gas emissions in the long term
by the development of technologies and prac-
tices designed to—

““(A) reduce or avoid anthropogenic emis-
sions of greenhouse gases;

‘“(B) remove and sequester greenhouse
gases from emissions streams; and

‘“(C) remove and sequester greenhouse
gases from the atmosphere;” and

(2) in subsection (b)—
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(A) in paragraph (2), by striking ‘‘sub-
section (a)(1) through (3)” and inserting
“‘paragraphs (1) through (4) of subsection
(a)”’; and

(B) in paragraph (3)—

(i) in subparagraph (R), by striking ‘“‘and”
at the end;

(ii) in subparagraph (S), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(iii) by adding at the end the following:

‘(T) to pursue a long-term climate tech-
nology strategy designed to demonstrate a
variety of technologies by which stabiliza-
tion of greenhouse gases might be best
achieved, including accelerated research, de-
velopment, demonstration and deployment
of—

‘(i) renewable energy systems;

‘“(ii) advanced fossil energy technology;

‘‘(iii) advanced nuclear power plant design;

‘“(iv) fuel cell technology for residential,
industrial and transportation applications;

‘“(v) carbon sequestration practices and
technologies, including agricultural and for-
estry practices that store and sequester car-
bon;

‘“(vi) efficient electrical generation, trans-
mission and distribution technologies; and

‘“(vii) efficient end use energy tech-
nologies.”.
Subtitle B—Department of Agriculture
Programs

SEC. 1311. CARBON SEQUESTRATION BASIC AND
APPLIED RESEARCH.

(a) BASIC RESEARCH.—

(1) IN GENERAL.—The Secretary of Agri-
culture shall carry out research in the areas
of soil science that promote understanding
of—

(A) the net sequestration of organic carbon
in soil; and

(B) net emissions of other greenhouse gases
from agriculture.

(2) AGRICULTURAL RESEARCH SERVICE.—The
Secretary of Agriculture, acting through the
Agricultural Research Service, shall collabo-
rate with other Federal agencies in devel-
oping data and carrying out research ad-
dressing soil carbon fluxes (losses and gains)
and net emissions of methane and nitrous
oxide from cultivation and animal manage-
ment activities.

(3) COOPRERATIVE STATE RESEARCH, EXTEN-
SION, AND EDUCATION SERVICE.—

(A) IN GENERAL.—The Secretary of Agri-
culture, acting through the Cooperative
State Research, Extension, and Education
Service, shall establish a competitive grant
program to carry out research on the mat-
ters described in paragraph (1) in land grant
universities and other research institutions.

(B) CONSULTATION ON RESEARCH TOPICS.—
Before issuing a request for proposals for
basic research under paragraph (1), the Coop-
erative State Research, Extension, and Edu-
cation Service shall consult with the Agri-
cultural Research Service to ensure that pro-
posed research areas are complementary
with and do not duplicate research projects
underway at the Agricultural Research Serv-
ice or other Federal agencies.

(b) APPLIED RESEARCH.—

(1) IN GENERAL.—The Secretary of Agri-
culture shall carry out applied research in
the areas of soil science, agronomy, agricul-
tural economics and other agricultural
sciences to—

(A) promote understanding of—

(i) how agricultural and forestry practices
affect the sequestration of organic and inor-
ganic carbon in soil and net emissions of
other greenhouse gases;

(ii) how changes in soil carbon pools are
cost-effectively measured, monitored, and
verified; and

(iii) how public programs and private mar-
ket approaches can be devised to incorporate
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carbon sequestration in a broader societal
greenhouse gas emission reduction effort;

(B) develop methods for establishing base-
lines for measuring the quantities of carbon
and other greenhouse gased sequestered; and

(C) evaluate leakage and performance
issues.

(2) REQUIREMENTS.—To the maximum ex-
tent practicable, applied research under
paragraph (1) shall—

(A) draw on existing technologies and
methods; and

(B) strive to provide methodologies that
are accessible to a nontechnical audience.

(3) MINIMIZATION OF ADVERSE ENVIRON-
MENTAL IMPACTS.—AIll applied research under
paragraph (1) shall be conducted with an em-
phasis on minimizing adverse environmental
impacts.

(4) NATURAL RESOURCES CONSERVATION
SERVICES.—The Secretary of Agriculture,
acting through the Natural Resources Con-
servation Service, shall collaborate with
other Federal agencies, including the Na-
tional Institute of Standards and Tech-
nology, in developing new measuring tech-
niques and equipment or adapting existing
techniques and equipment to enable cost-ef-
fective and accurate monitoring and
verification, for a wide range of agricultural
and forestry practices, of—

(A) changes in soil carbon content in agri-
cultural soils, plants, and trees; and

(B) net emissions of other greenhouse
gases.

(5) COOPERATIVE STATE RESEARCH, EXTEN-
SION, AND EDUCATION SERVICE.—

(A) IN GENERAL.—The Secretary of Agri-
culture, acting through the Cooperative
State Research, Extension, and Education
Service, shall establish a competitive grant
program to encourage research on the mat-
ters described in paragraph (1) by land grant
universities and other research institutions.

(B) CONSULTATION ON RESEARCH TOPICS.—
Before issuing a request for proposals for ap-
plied research under paragraph (1), the Coop-
erative State Research, Extension, and Edu-
cation Service shall consult with the Na-
tional Resources Conservation Service and
the Agricultural Research Service to ensure
that proposed research areas are complemen-
tary with and do not duplicate research
projects underway at the Agricultural Re-
search Service or other Federal agencies.

(¢) RESEARCH CONSORTIA.—

(1) IN GENERAL.—The Secretary of Agri-
culture may designate not more than two re-
search consortia to carry out research
projects under this section, with the require-
ment that the consortia propose to conduct
basic research under subsection (a) and ap-
plied research under subsection (b).

(2) SELECTION.—The consortia shall be se-
lected in a competitive manner by the Coop-
erative State Research, Extension, and Edu-
cation Service.

(3) ELIGIBLE CONSORTIUM PARTICIPANTS.—
Entities eligible to participate in a consor-
tium include—

(A) land grant colleges and universities;

(B) private research institutions;

(C) State geological surveys;

(D) agencies of the Department of Agri-
culture;

(E) research centers of the National Aero-
nautics and Space Administration and the
Department of Energy;

(F) other Federal agencies;

(G) representatives of agricultural busi-
nesses and organizations with demonstrated
expertise in these areas; and

(H) representatives of the private sector
with demonstrated expertise in these areas.

(4) RESERVATION OF FUNDING.—If the Sec-
retary of Agriculture designates one or two
consortia, the Secretary of Agriculture shall
reserve for research projects carried out by
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the consortium or consortia not more than
25 percent of the amounts made available to
carry out this section for a fiscal year.

(d) STANDARDS OF PRECISION.—

(1) CONFERENCE.—Not later than 3 years
after the date of enactment of this subtitle,
the Secretary of Agriculture, acting through
the Agricultural Research Service and in
consultation with the Natural Resources
Conservation Service, shall convene a con-
ference of key scientific experts on carbon
sequestration and measurement techniques
from various sectors (including the Govern-
ment, academic, and private sectors) to—

(A) discuss benchmark standards of preci-
sion for measuring soil carbon content and
net emissions of other greenhouse gases;

(B) designate packages of measurement
techniques and modeling approaches to
achieve a level of precision agreed on by the
participants in the conference; and

(C) evaluate results of analyses on base-
line, permanence, and leakage issues.

(2) DEVELOPMENT OF BENCHMARK STAND-
ARDS.—

(A) IN GENERAL.—The Secretary shall de-
velop benchmark standards for measuring
the carbon content of soils and plants (in-
cluding trees) based on—

(i) information from the conference under
paragraph (1);

(ii) research conducted under this section;
and

(iii) other information available to the
Secretary.

(B) OPPORTUNITY FOR PUBLIC COMMENT.—
The Secretary shall provide an opportunity
for the public to comment on benchmark
standards developed under subparagraph (A).

(3) REPORT.—Not later than 180 days after
the conclusion of the conference under para-
graph (1), the Secretary of Agriculture shall
submit to the Committee on Agriculture of
the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and For-
estry, of the Senate a report on the results of
the conference.

(e) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated to carry out this section
$25,000,000 for each of fiscal years 2003
through 2006.

(2) ALLOCATION.—Of the amounts made
available to carry out this section for a fis-
cal year, at least 50 percent shall be allo-
cated for competitive grants by the Coopera-
tive State Research, Extension, and Edu-
cation Service.

SEC. 1312. CARBON SEQUESTRATION DEM-
ONSTRATION PROJECTS AND OUT-
REACH.

(a) DEMONSTRATION PROJECTS.—

(1) DEVELOPMENT OF MONITORING PRO-
GRAMS.—

(A) IN GENERAL.—The Secretary of Agri-
culture, acting through the Natural Re-
sources Conservation Service and in coopera-
tion with local extension agents, experts
from land grant universities, and other local
agricultural or conservation organizations,
shall develop user-friendly, programs that
combine measurement tools and modeling
techniques into integrated packages to mon-
itor the carbon sequestering benefits of con-
servation practices and net changes in green-
house gas emissions.

(B) BENCHMARK LEVELS OF PRECISION.—The
programs developed under subparagraph (A)
shall strive to achieve benchmark levels of
precision in measurement in a cost-effective
manner.

(2) PROJECTS.—

(A) IN GENERAL.—The Secretary of Agri-
culture, acting through the Farm Service
Agency, shall establish a program under
which projects use the monitoring programs
developed under paragraph (1) to dem-
onstrate the feasibility of methods of meas-
uring, verifying, and monitoring—
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(i) changes in organic carbon content and
other carbon pools in agricultural soils,
plants, and trees; and

(ii) net changes in emissions of other
greenhouse gases.

(B) EVALUATION OF IMPLICATIONS.—The
projects under subparagraph (A) shall in-
clude evaluation of the implications for reas-
sessed baselines, carbon or other greenhouse
gas leakage, and permanence of sequestra-
tion.

(C) SUBMISSION OF PROPOSALS.—Proposals
for projects under subparagraph (A) shall be
submitted by the appropriate agency of each
State, in cooperation with interested local
jurisdictions and State agricultural and con-
servation organizations.

(D) LIMITATION.—Not more than 10 projects
under subparagraph (A) may be approved in
conjunction with applied research projects
under section 1311(b) until benchmark meas-
urement and assessment standards are estab-
lished under section 1311(d).

(E) NATIONAL FOREST SYSTEM LAND.—The
Secretary of Agriculture shall consider the
use of National Forest System land as sites
to demonstrate the feasibility of monitoring
programs developed under paragraph (1).

(b) OUTREACH.—

(1) IN GENERAL.—The Cooperative State Re-
search, Extension, and Education Service
shall widely disseminate information about
the economic and environmental benefits
that can be generated by adoption of con-
servation practices (including benefits from
increased sequestration of carbon and re-
duced emission of other greenhouses gases).

(2) PROJECT RESULTS.—The Cooperative
State Research, Extension, and Education
Service shall inform farmers, ranchers, and
State agricultural and energy offices in each
State of—

(A) the results of demonstration projects
under subsection (a)(2) in the State; and

(B) the ways in which the methods dem-
onstrated in the projects might be applicable
to the operations of those farmers and ranch-
ers.

(3) POLICY OUTREACH.—On a periodic basis,
the Cooperative State Research, Extension,
and Education Service shall disseminate in-
formation on the policy nexus between glob-
al climate change mitigation strategies and
agriculture, so that farmers and ranchers
may better understand the global implica-
tions of the activities of farmers and ranch-
ers.

(c) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated to carry out this section
$10,000,000 for each of fiscal years 2003
through 2006.

(2) ALLOCATION.—Of the amounts made
available to carry out this section for a fis-
cal year, at least 50 percent shall be allo-
cated for demonstration projects under sub-
section (a)(2).

Subtitle C—International Energy

Technology Transfer
CLEAN ENERGY TECHNOLOGY EX-
PORTS PROGRAM.

(a) DEFINITIONS.—In this section:

(1) CLEAN ENERGY TECHNOLOGY.—The term
‘‘clean energy technology’ means an energy
supply or end-use technology that, over its
lifecycle and compared to a similar tech-
nology already in commercial use in devel-
oping countries, countries in transition, and
other partner countries—

(A) emits substantially lower levels of pol-
lutants or greenhouse gases; and

(B) may generate substantially smaller or
less toxic volumes of solid or liquid waste.

(2) INTERAGENCY WORKING GROUP.—The
term ‘‘interagency working group’’ means
the Interagency Working Group on Clean En-
ergy Technology Exports established under
subsection (b).
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(b) INTERAGENCY WORKING GROUP.—

(1) ESTABLISHMENT.—Not later than 90 days
after the date of enactment of this section,
the Secretary of Energy, the Secretary of
Commerce, and the Administrator of the
U.S. Agency for International Development
shall jointly establish a Interagency Work-
ing Group on Clean Energy Technology Ex-
ports. The interagency working group will
focus on opening and expanding energy mar-
kets and transferring clean energy tech-
nology to the developing countries, countries
in transition, and other partner countries
that are expected to experience, over the
next 20 years, the most significant growth in
energy production and associated greenhouse
gas emissions, including through technology
transfer programs under the Framework
Convention on Climate Change, other inter-
national agreements, and relevant Federal
efforts.

(2) MEMBERSHIP.—The interagency working
group shall be jointly chaired by representa-
tives appointed by the agency heads under
paragraph (1) and shall also include rep-
resentatives from the Department of State,
the Department of Treasury, the Environ-
mental Protection Agency, the Export-Im-
port Bank, the Overseas Private Investment
Corporation, the Trade and Development
Agency, and other Federal agencies as
deemed appropriate by all three agency
heads under paragraph (1).

(3) DUTIES.—The interagency working
group shall—

(A) analyze technology, policy, and market
opportunities for international development,
demonstration, and development of clean en-
ergy technology;

(B) investigate issues associated with
building capacity to deploy clean energy
technology in developing countries, coun-
tries in transition, and other partner coun-
tries, including—

(i) energy-sector reform;

(ii) creation of open, transparent, and com-
petitive markets for energy technologies,

(iii) availability of trained personnel to de-
ploy and maintain the technology; and

(iv) demonstration and cost-buydown
mechanisms to promote first adoption of the
technology;

(C) examine relevant trade, tax, inter-
national, and other policy issues to asses
what policies would help open markets and
improve U.S. clean energy technology ex-
ports in support of the following areas—

(i) enhancing energy innovation and co-
operation, including energy sector and mar-
ket reform, capacity building, and financing
measures;

(ii) improving energy end-use efficiency
technologies, including buildings and facili-
ties, vehicle, industrial, and co-generation
technology initiatives; and

(iii) promoting energy supply technologies,
including fossil, nuclear, and renewable tech-
nology initiatives;

(D) establish an advisory committee in-
volving the private sector and other inter-
ested groups on the export and deployment
of clean energy technology;

(E) monitor each agency’s progress to-
wards meeting goals in the 5-year strategic
plan submitted to Congress pursuant to the
Energy and Water Development Appropria-
tions Act, 2001, and the Energy and Water
Development Appropriations Act, 2002;

(F) make recommendations to heads of ap-
propriate Federal agencies on ways to
streamline Federal programs and policies to
improve each agency’s role in the inter-
national development, demonstration, and
deployment of clean energy technology;

(G) make assessments and recommenda-
tions regarding the distinct technological,
market, regional, and stakeholder challenges
necessary to carry out the program; and
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(H) recommend conditions and -criteria
that will help ensure that United States
funds promote sound energy policies in par-
ticipating countries while simultaneously
opening their markets and exporting United
States energy technology.

(c) FEDERAL SUPPORT FOR CLEAN ENERGY
TECHNOLOGY TRANSFER.—Notwithstanding
any other provision of law, each Federal
agency or Government corporation carrying
out an assistance program in support of the
activities of United States persons in the en-
vironment or energy sector of a developing
country, country in transition, or other part-
ner country shall support, to the maximum
extent practicable, the transfer of United
States clear energy technology as part of
that program.

(d) ANNUAL REPORT.—Not later than 90
days after the date of the enactment of this
Act, and on the April 1st of each year there-
after, 2002, and each year thereafter, the
Interagency Working Group shall submit a
report to Congress on its activities during
the preceding calendar year. The report shall
include a description of the technology, pol-
icy, and market opportunities for inter-
national development, demonstration, and
deployment of clean energy technology in-
vestigated by the Interagency Working
Group in that year, as well as any policy rec-
ommendations to improve the expansion of
clean energy markets and U.S. clean energy
technology exports.

(e) REPORT ON USE OF FUNDS.—Not later
than October 1, 2002, and each year there-
after, the Secretary of State, in consultation
with other Federal agencies, shall submit a
report to Congress indicating how United
States funds appropriated for clean energy
technology exports and other relevant Fed-
eral programs are being directed in a manner
that promotes sound energy policy commit-
ments in developing countries, countries in
transition, and other partner countries, in-
cluding efforts pursuant to multilateral en-
vironmental agreements.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the departments, agencies, and entities of
the United States described in subsection (b)
such sums as may be necessary to support
the transfer of clean energy technology, con-
sistent with the subsidy codes of the World
Trade Organization, as part of assistance
programs carried out by those departments,
agencies, and entities in support of activities
of United States persons in the energy sector
of a developing country, country in transi-
tion, or other partner country.

SEC. 1322. INTERNATIONAL ENERGY TECH-
NOLOGY DEPLOYMENT PROGRAM.

Section 1608 of the Energy Policy Act of
1992 (42 U.S.C. 13387) is amended by striking
subsection (1) and inserting the following:

(1) INTERNATIONAL ENERGY TECHNOLOGY
DEPLOYMENT PROGRAM.—

‘(1) DEFINITIONS.—In this subsection:

‘“(A) INTERNATIONAL ENERGY DEPLOYMENT
PROJECT.—The term ‘international energy
deployment project’ means a project to con-
struct an energy production facility outside
the United States—

‘(i) the output of which will be consumed
outside the United States; and

‘‘(ii) the deployment of which will result in
a greenhouse gas reduction per unit of en-
ergy produced when compared to the tech-
nology that would otherwise be
implemented—

“(I) 10 percentage points or more, in the
case of a unit placed in service before Janu-
ary 1, 2010;

‘“(IT) 20 percentage points or more, in the
case of a unit placed in service after Decem-
ber 31, 2009, and before January 1, 2020; or

*“(III) 30 percentage points or more, in the
case of a unit placed in service after Decem-
ber 31, 2019, and before January 1, 2030.
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‘“(B) QUALIFYING INTERNATIONAL ENERGY
DEPLOYMENT PROJECT.—The term ‘qualifying
international energy deployment project’
means an international energy deployment
project that—

‘(i) is submitted by a United States firm
to the Secretary in accordance with proce-
dures established by the Secretary by regula-
tion;

‘“(ii) uses technology that has been suc-
cessfully developed or deployed in the United
States;

‘‘(iii) meets the criteria of subsection (k);

“(iv) is approved by the Secretary, with
notice of the approval being published in the
Federal Register; and

“(v) complies with such terms and condi-
tions as the Secretary establishes by regula-
tion.

‘(C) UNITED STATES.—For purposes of this
paragraph, the term ‘United States’, when
used in a geographical sense, means the 50
States, the District of Columbia, Puerto
Rico, Guam, the Virgin Islands, American
Samoa, and the Commonwealth of the North-
ern Mariana Islands.

‘(2) PILOT PROGRAM FOR FINANCIAL ASSIST-
ANCE.—

““(A) IN GENERAL.—Not later than 180 days
after the date of enactment of this sub-
section, the Secretary shall, by regulation,
provide for a pilot program for financial as-
sistance for qualifying international energy
deployment projects.

‘(B) SELECTION CRITERIA.—After consulta-
tion with the Secretary of State, the Sec-
retary of Commerce, and the United States
Trade Representative, the Secretary shall se-
lect projects for participation in the pro-
gram based solely on the criteria under this
title and without regard to the country in
which the project is located.

¢“(C) FINANCIAL ASSISTANCE.—

‘(i) IN GENERAL.—A United States firm
that undertakes a qualifying international
energy deployment project that is selected
to participate in the pilot program shall be
eligible to receive a loan or a loan guarantee
from the Secretary.

‘“(ii) RATE OF INTEREST.—The rate of inter-
est of any loan made under clause (i) shall be
equal to the rate for Treasury obligations
then issued for periods of comparable matu-
rities.

‘“(iii) AMOUNT.—The amount of a loan or
loan guarantee under clause (i) shall not ex-
ceed 50 percent of the total cost of the quali-

fied international energy deployment
project.
‘(iv) DEVELOPED COUNTRIES.—Loans or

loan guarantees made for projects to be lo-
cated in a developed country, as listed in
Annex I of the United Nations Framework
Convention on Climate Change, shall require
at least a 50 percent contribution towards
the total cost of the loan or loan guarantee
by the host country.

“(v) DEVELOPING COUNTRIES.—Loans or
loan guarantees made for projects to be lo-
cated in a developing country (those coun-
tries not listed in Annex I of the United Na-
tions Framework Convention on Climate
Change) shall require at least a 50 percent
contribution towards the total cost of the
loan or loan guarantee by the host country.

““(vi) CAPACITY BUILDING RESEARCH.—Pro-
posals made for projects to be located in a
developing country may include a research
component intended to build technological
capacity within the host country. Such re-
search must be related to the technologies
being deployed and must involve both an in-
stitution in the host country and an indus-
try, university or national laboratory partic-
ipant from the United States. The host insti-
tution shall contribute at least 50 percent of
funds provided for the capacity building re-
search.
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(D) COORDINATION WITH OTHER PRO-
GRAMS.—A qualifying international energy
deployment project funded under this sec-
tion shall not be eligible as a qualifying
clean coal technology under section 415 of
the Clean Air Act (42 U.S.C. 7651n).

‘“‘(E) REPORT.—Not later than 5 years after
the date of enactment of this subsection, the
Secretary shall submit to the President a re-
port on the results of the pilot projects.

“(F) RECOMMENDATION.—Not later than 60
days after receiving the report under sub-
paragraph (E), the President shall submit to
Congress a recommendation, based on the re-
sults of the pilot projects as reported by the
Secretary of Energy, concerning whether the
financial assistance program under this sec-
tion should be continued, expanded, reduced,
or eliminated.

¢“(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out this section
$100,000,000 for each of fiscal years 2003
through 2011, to remain available until ex-
pended.”.

Subtitle D—Climate Change Science and

Information
PART I—AMENDMENTS TO THE GLOBAL
CHANGE RESEARCH ACT OF 1990
SEC. 1331. AMENDMENT OF GLOBAL CHANGE RE-
SEARCH ACT OF 1990.

Except as otherwise expressly provided,
whenever in this subtitle an amendment or
repeal is expressed in terms of an amend-
ment to, or repeal of, a section or other pro-
vision, the reference shall be considered to
be made to a section or other provision of
the Global Change Research Act of 1990 (15
U.S.C. 2921 et seq.).

SEC. 1332. CHANGES IN DEFINITIONS.

Paragraph (1) of section 2 (15 U.S.C. 2921) is
amended by striking ‘“Earth and Environ-
mental Sciences” inserting ‘‘Global Change
Research’.

SEC. 1333. CHANGE IN COMMITTEE NAME AND
STRUCTURE.

Section 102 (15 U.S.C. 2932) is amended—

(1) by striking “EARTH AND ENVIRON-
MENT SCIENCES” in section heading and in-
serting ““GLOBAL CHANGE RESEARCH"’;

(2) by striking ‘‘Earth and Environmental
Sciences’” in subsection (a) and inserting
“Global Change Research’’;

(3) by striking the last sentence of sub-
section (b) and inserting ‘‘The representa-
tives shall be the Deputy Secretary or the
Deputy Secretary’s designee (or, in the case
of an agency other than a department, the
deputy head of that agency or the deputy’s
designee).”’;

(4) by striking ‘“‘Chairman of the Council,”
in subsection (¢) and inserting ‘‘Director of
the Office of National Climate Change Policy
with advice from the Chairman of the Coun-
cil, and’’;

(5) by redesignating subsection (d) and (e)
as subsections (e) and (f), respectively; and

(6) by inserting after subsection (c) the fol-
lowing:

) SUBCOMMITTEES
GROUPS.—

‘(1) IN GENERAL.—There shall be a Sub-
committee on Global Change Research,
which shall carry out such functions of the
Committee as the Committee may assign to
it.

‘“(2) MEMBERSHIP.—The membership of the
Subcommittee shall consist of—

‘“(A) the membership of the Subcommittee
on Global Change Research of the Committee
on Environment and Natural Resources (the
functions of which are transferred to the
Subcommittee established by this sub-
section) established by the National Science
and Technology Council; and

‘(B) such additional members as the Chair
of the Committee may, from time to time,
appoint.
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“‘(3) CHAIR.—A high ranking official of one
of departments or agencies described in sub-
section (b), appointed by the Chair of the
Committee with advice from the Chairman
of the Council, shall chair the subcommittee.
The Chairperson shall be knowledgeable and
experienced with regard to the administra-
tion of the scientific research programs, and
shall be a representative of an agency that
contributes substantially, in terms of sci-
entific research capability and budget, to the
Program.”’.

‘(4) OTHER SUBCOMMITTEES AND WORKING
GROUPS.—The Committee may establish such

additional subcommittees and working
groups as it sees fit.”".
SEC. 1334. CHANGE IN NATIONAL GLOBAL

CHANGE RESEARCH PLAN.

Section 104 (15 U.S.C. 2934) is amended—

(1) by inserting ‘‘short-term and long-
term’”’ before ‘‘goals’ in subsection (b)(1);

(2) by striking ‘‘usable information on
which to base policy decisions related to’’ in
subsection (b)(1) and inserting ‘“‘information
relevant and readily usable by local, State,
and Federal decision-makers, as well as
other end-users, for the formulation of effec-
tive decisions and strategies for measuring,
predicting, preventing, mitigation, and
adapting to”’;

(3) by adding at the end of subsection (c)
the following:

‘(6) Methods for integration information
to provide predictive and other tools for
planning and decision making by govern-
ments, communities and the private sec-
tor.”’;

(4) by striking subsection (d)(3) and insert-
ing the following:

‘(3) combine and interpret data from var-
ious sources to produce information readily
usable by local, State, and Federal policy
makers, and other end-users, attempting to
formulate effective decisions and strategies
for preventing, mitigating, and adapting to
the effects of global change.”’;

(5) by striking ‘‘and’ in subsection (d)(2);

(6) by striking ‘‘change.” in subsection
(d)(3) and inserting ‘‘change; and’’;

(7) by adding at the end of subsection (d)
the following:

‘‘(4) establish a common assessment and
modeling framework that may be used in
both research and operations to predict and
assess the vulnerability of natural and man-
aged ecosystems and of human society in the
context of other environmental and social
changes.”’; and

(8) by adding at the end the following:

‘(g) STRATEGIC PLAN; REVISED IMPLEMEN-
TATION PLAN.—The Chairman of the Council,
through the Committee, shall develop a stra-
tegic plan for the United States Global Cli-
mate Change Research Program for the 10-
year period beginning in 2002 and submit the
plan to the Congress within 180 days after
the date of enactment of the Global Climate
Change Act of 2002. The Chairman, through
the Committee, shall also submit revised im-
plementation plans as required under sub-
section (a).”.

SEC. 1335. INTEGRATED PROGRAM OFFICE.

Section 105 (15 U.S.C. 2935) is amended—

(1) by redesignating subsections (a), (b),
and (c) as subsections (b), (¢), and (d), respec-
tively; and

(2) inserting before subsection (b), as redes-
ignated, the following:

‘‘(a) INTEGRATED PROGRAM OFFICE.—

‘(1) ESTABLISHMENT.—There is established
in the Office of Science and Technology Pol-
icy an integrated program office for the
global change research program.

‘“(2) ORGANIZATION.—The integrated pro-
gram office established under paragraph (1)
shall be headed by the associate director
with responsibility for climate change
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science and technology and shall include, to
the maximum extent feasible, a representa-
tive from each Federal agency participating
in the global change research program.

‘(3) FUNCTION.—The integrated program of-
fice shall—

‘“(A) manage, working in conjunction with
the Committee, interagency coordination
and program integration of global change re-
search activities and budget requests;

‘““(B) ensure that the activities and pro-
grams of each Federal agency or department
participating in the program address the
goals and objectives identified in the stra-
tegic research plan and interagency imple-
mentation plans;

“(C) ensure program and budget rec-
ommendations of the Committee are commu-
nicated to the President and are integrated
into the climate change action strategy;

‘(D) review, solicit, and identify, and allo-
cate funds for, partnership projects that ad-
dress critical research objectives or oper-
ational goals of the program, including
projects that would fill research gaps identi-
fied by the program, and for which project
resources are shared among at least two
agencies participating in the program; and

‘“(E) review and provide recommendations
on, in conjunction with the Committee, all
annual appropriations requests from Federal
agencies or departments participating in the
program.’’;

(3) by striking ‘‘Committee.” in paragraph
(2) of subsection (c), as redesignated, and in-
serting ‘‘Committee and the Integrated Pro-
gram Office.”’; and

(4) by inserting ‘“‘and the Integrated Pro-
gram Office”’ after ‘“‘Committee’” in para-
graph (1) of subsection (d), as redesignated.
SEC. 1336. RESEARCH GRANTS.

Section 105 (15 U.S.C. 2935) is amended—

(1) by redesignating subsection (c) as (d);
and

(2) by inserting after subsection (b) the fol-
lowing:

‘“(c) RESEARCH GRANTS.—

‘(1) COMMITTEE TO DEVELOP LIST OF PRI-
ORITY RESEARCH AREAS.—The Committee
shall develop a list of priority areas for re-
search and development on climate change
that are not being addressed by Federal
agencies.

¢‘(2) DIRECTOR OF OSTP TO TRANSMIT LIST TO
NsF.—The Director of the Office of Science
and Technology Policy shall transmit the
list to the National Science Foundation.

¢“(3) FUNDING THROUGH NSF.—

‘“(A) BUDGET REQUEST.—The National
Science Foundation shall include, as part of
the annual request for appropriations for the
Science and Technology Policy Institute, a
request for appropriations to fund research
in the priority areas on the list developed
under paragraph (1).

‘(B) AUTHORIZATION.—For fiscal year 2003
and each fiscal year thereafter, there are au-
thorized to be appropriated to the National
Science Foundation not less than $17,000,000,
to be made available through the Science
and Technology Policy Institute, for re-
search in those priority areas.”.

SEC. 1337. EVALUATION OF INFORMATION.

Section 106 (15 U.S.C. 2936) is amended—

(1) by striking ‘‘Scientific’’ in the section
heading;

(2) by striking ‘“‘and” after the semicolon
in paragraph (2); and

(3) by striking ‘‘years.” in paragraph (3)
and inserting ‘‘years; and’’; and

(4) by adding at the end the following:

‘“(4) evaluates the information being devel-
oped under this title, considering in par-
ticular its usefulness to local, State, and na-
tional decisionmakers, as well as to other
stakeholders such as the private sector, after
providing a meaningful opportunity for the
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consideration of the views of such stake-
holders on the effectiveness of the Program
and the usefulness of the information.”.
PART II—NATIONAL CLIMATE SERVICES
AND MONITORING
SEC. 1341. AMENDMENT OF NATIONAL CLIMATE
PROGRAM ACT.

Except as otherwise expressly provided,
whenever in this subtitle an amendment or
repeal is expressed in terms of an amend-
ment to, or repeal of, a section or other pro-
vision, the reference shall be considered to
be made to a section or other provision of
the National Climate Program Act (15 U.S.C.
2901 et seq.).

SEC. 1342. CHANGES IN FINDINGS.

Section 2 (15 U.S.C. 2901) is amended—

(1) by striking ‘“Weather and climate
change affect” in paragraph (1) and inserting
“Weather, climate change, and climate vari-
ability affect public safety, environmental
security, human health,”’;

(2) by striking ‘‘climate’ in paragraph (2)
and inserting ‘‘climate, including seasonal
and decadal fluctuations,’’;

(3) by striking ‘‘changes.”” in paragraph (5)
and inserting ‘‘changes and providing free
exchange of meteorological data.’’; and

(4) by adding at the end the following:

“(7) The present rate of advance in re-
search and development and application of
such advances is inadequate and new devel-
opments must be incorporated rapidly into
services for the benefit of the public.

‘(8) The United States lacks adequate in-
frastructure and research to meet national
climate monitoring and prediction needs.”.
SEC. 1343. TOOLS FOR REGIONAL PLANNING.

Section 5(d) (15 U.S.C. 2904(d)) is amended—

(1) by redesignating paragraphs (4) through
(9) as paragraphs (5) through (10), respec-
tively;

(2) by inserting after paragraph (3) the fol-
lowing:

‘“(4) methods for improving modeling and
predictive capabilities and developing assess-
ment methods to guide national, regional,
and local planning and decision-making on
land use, water hazards, and related issues;’’;

(3) by inserting ‘‘sharing,” after ‘‘collec-
tion,” in paragraph (5), as redesignated;

(4) by striking ‘‘experimental’’ each place
it appears in paragraph (9), as redesignated;

(5) by striking ‘‘preliminary’’ in paragraph
(10), as redesignated;

(6) by striking ‘‘this Act,” the first place it
appears in paragraph (10), as redesignated,
and inserting ‘‘the Global Climate Change
Act of 2002,”’; and

(7) by striking ‘‘this Act,” the second place
it appears in paragraph (10), as redesignated,
and inserting ‘‘that Act,”.

SEC. 1344. AUTHORIZATION OF APPROPRIATIONS.

Section 9 (15 U.S.C. 2908) is amended—

(1) by striking 1979,” and inserting
2002,”’;

(2) by striking 1980, and inserting
2003,”’;

(3) by striking ¢1981,” and inserting
°2004,”’; and

(4) by striking ‘‘$25,500,000” and inserting
¢$75,500,000"".
SEC. 1345. NATIONAL CLIMATE SERVICE PLAN.
The Act (15 U.S.C. 2901 et seq.) is amended
by inserting after section 5 the following:
SEC. 6. NATIONAL CLIMATE SERVICE PLAN.
“Within 1 year after the date of enactment
of the Global Climate Change Act of 2002, the
Secretary of Commerce shall submit to the
Senate Committee on Commerce, Science,
and Transportation and the House Science
Committee a plan of action for a National
Climate Service under the National Climate
Program. The plan shall set forth rec-
ommendations and funding estimates for—
‘(1) a national center for operational cli-
mate monitoring and predicting with the
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functional capacity to monitor and adjust
observing systems as necessary to reduce
bias;

‘“(2) the design, deployment, and operation
of an adequate national climate observing
system that builds upon existing environ-
mental monitoring systems and closes gaps
in coverage by existing systems;

“‘(3) the establishment of a national coordi-
nated modeling strategy, including a na-
tional climate modeling center to provide a
dedicated capability for climate modeling
and a regular schedule of projections on a
long and short term time schedule and at a
range of spatial scales;

‘“(4) improvements in modeling and assess-
ment capabilities needed to integrate infor-
mation to predict regional and local climate
changes and impacts;

‘() in coordination with the private sec-
tor, improving the capacity to assess the im-
pacts of predicted and projected climate
changes and variations;

‘(6) a program for long term stewardship,
quality control, development of relevant cli-
mate products, and efficient access to all rel-
evant climate data, products, and critical
model simulations; and

“(7) mechanisms to coordinate among Fed-
eral agencies, State, and local government
entities and the academic community to en-
sure timely and full sharing and dissemina-
tion of climate information and services,
both domestically and internationally.”.

SEC. 1346. INTERNATIONAL PACIFIC RESEARCH
AND COOPERATION.

The Secretary of Commerce, in coopera-
tion with the Administrator of the National
Aeronautics and Space Administration, shall
conduct international research in the Pacific
region that will increase understanding of
the nature and predictability of climate var-
iability in the Asia-Pacific sector, including
regional aspects of global environmental
change. Such research activities shall be
conducted in cooperation with other nations
of the region. There are authorized to be ap-
propriated for purposes of this section
$1,500,000 to the National Oceanic and At-
mospheric Administration, $1,500,000 to the
National Aeronautics and Space Administra-
tion, and $500,000 for the Pacific ENSO Appli-
cations Center.

SEC. 1347. REPORTING ON TRENDS.

(a) ATMOSPHERIC MONITORING AND
VERIFICATION PROGRAM.—The Secretary of
Commerce, in coordination with relevant
Federal agencies, shall, as part of the Na-
tional Climate Service, establish an atmos-
pheric monitoring and verification program
utilizing aircraft, satellite, ground sensors,
and modeling capabilities to monitor, meas-
ure, and verify atmospheric greenhouse gas
levels, dates, and emissions. Where feasible,
the program shall measure emissions from
identified sources participating in the re-
porting system for verification purposes. The
program shall use measurements and stand-
ards that are consistent with those utilized
in the greenhouse gas measurement and re-
porting system established under subsection
(a) and the registry established under section
1102.

(b) ANNUAL REPORTING.—The Secretary of
Commerce shall issue an annual report that
identifies greenhouse emissions and trends
on a local, regional, and national level. The
report shall also identify emissions or reduc-
tions attributable to individual or multiple
sources covered by the greenhouse gas meas-
urement and reporting system established
under section 1102.

SEC. 1348. ARCTIC RESEARCH AND POLICY.

(a) ARCTIC RESEARCH COMMISSION.—Section
103(d) of the Arctic Research and Policy Act
of 1984 (15 U.S.C. 4102(d)) is amended—

(1) by striking ‘‘exceed 90 days’ in the sec-
ond sentence of paragraph (1) and inserting
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‘‘exceed, in the case of the chairperson of the
Commission, 120 days, and, in the case of any
other member of the Commission, 90 days,”’;

(2) by striking ‘“‘Chairman’ in paragraph
(2) and inserting ‘‘chairperson’’.

(b) GRANTS.—Section 104 of the Arctic Re-
search and Policy Act of 1984 (15 U.S.C. 4103)
is amended by adding at the end the fol-
lowing:

““(c) FUNDING FOR ARCTIC RESEARCH.—

‘(1) IN GENERAL.—With the prior approval
of the commission, or under authority dele-
gated by the Commission, and subject to
such conditions as the Commission may
specify, the Executive Director appointed
under section 106(a) may—

“(A) make grants to persons to conduct re-
search concerning the Arctic; and

‘(B) make funds available to the National
Science Foundation or to Federal agencies
for the conduct of research concerning the
Arctic.

¢(2) EFFECT OF ACTION BY EXECUTIVE DIREC-
TOR.—An action taken by the executive di-
rector under paragraph (1) shall be final and
binding on the Commission.

“(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Commission such sums as are necessary
to carry out this section.”.

SEC. 1349. ABRUPT CLIMATE CHANGE RESEARCH.

(a) IN GENERAL.—The Secretary of Com-
merce, through the National Oceanic and At-
mospheric Administration, shall carry out a
program of scientific research on potential
abrupt climate change designed—

(1) to develop a global array of terrestrial
and oceanographic indicators of
paleoclimate in order sufficiently to identify
and describe past instances of abrupt climate
change;

(2) to improve understanding of thresholds
and nonlinearities in geophysical systems re-
lated to the mechanisms of abrupt climate
change;

(3) to incorporate these mechanisms into
advanced geophysical models of climate
change; and

(4) to test the output of these models
against an improved global array of records
of past abrupt climate changes.

(b) ABRUPT CLIMATE CHANGE DEFINED.—In
this section, the term ‘‘abrupt climate
change’ means a change in climate that oc-
curs so rapidly or unexpectedly that human
or natural systems may have difficulty
adapting to it.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Commerce $10,000,000 for
each of the fiscal years 2003 through 2008, and
such sums as may be necessary for fiscal
years after fiscal year 2008, to carry out sub-
section (a).

PART III—OCEAN AND COASTAL
OBSERVING SYSTEM
SEC. 1351. OCEAN AND COASTAL OBSERVING SYS-
TEM.

(a) ESTABLISHMENT.—The President,
through the National Ocean Research Lead-
ership Council, established by section 7902(a)
of title 10, United States Code, shall estab-
lish and maintain an integrated ocean and
coastal observing system that provides for
long-term, continuous, and real-time obser-
vations of the oceans and coasts for the pur-
poses of—

(1) understanding, assessing and respond-
ing to human-induced and natural processes
of global change;

(2) improving weather forecasts and public
warnings;

(3) strengthening national security and
military preparedness;

(4) enhancing the safety and efficiency of
marine operations;

(5) supporting efforts to restore the health
of and manage coastal and marine eco-
systems and living resources;
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(6) monitoring and evaluating the effec-
tiveness of ocean and coastal environmental
policies;

(7) reducing and mitigating ocean and
coastal pollution; and

(8) providing information that contributes
to public awareness of the Sate and impor-
tance of the oceans.

(b) CouNcIL FUNCTIONS.—In addition to its
responsibilities under section 7902(a) of such
title, the Council shall be responsible for
planning and coordinating the observing sys-
tem and in carrying out this responsibility
shall—

(1) develop and submit to the Congress,
within 6 months after the date of enactment
of this Act, a plan for implementing a na-
tional ocean and coastal observing system
that—

(A) uses an end-to-end engineering and de-
velopment approach to develop a system de-
sign and schedule for operational implemen-
tation;

(B) determines how current and planned
observing activities can be integrated in a
cost-effective manner;

(C) provides for regional and concept dem-
onstration projects;

(D) describes the role and estimated budget
of each Federal agency in implementing the
plan;

(E) contributes, to the extent practicable,
to the National Global Change Research
Plan under section 104 of the Global Change
Research Act of 1990 (15 U.S.C. 2934); and

(F) makes recommendations for coordina-
tion of ocean observing activities of the
United States with those of other nations
and international organizations;

(2) serve as the mechanism for coordi-
nating Federal ocean observing requirements
and activities;

(3) work with academic, State, industry
and other actual and potential users of the
observing system to make effective use of
existing capabilities and incorporate new
technologies;

(4) approve standards and protocols for the
administration of the system, including—

(A) a common set of measurements to be
collected and distributed routinely and by
uniform methods;

(B) standards for quality control and as-
sessment of data;

(C) design, testing and employment of fore-
cast models for ocean conditions;

(D) data management, including data
transfer protocols and archiving; and

(E) designation of coastal ocean observing
regions; and

(5) in consultation with the Secretary of
State, provide representation at inter-
national meetings on ocean observing pro-
grams and coordinate relevant Federal ac-
tivities with those of other nations.

(c) SYSTEM ELEMENTS.—The integrated
ocean and coastal observing system shall in-
clude the following elements:

(1) A nationally coordinated network of re-
gional coastal ocean observing systems that
measure and disseminate a common set of
ocean observations and related products in a
uniform manner and according to sound sci-
entific practice, but that are adapted to local
and regional needs.

(2) Ocean sensors for climate observations,
including the Arctic Ocean and sub-polar
seas.

(3) Coastal, relocatable,
floor observatories.

(4) Broad bandwidth communications that
are capable of transmitting high volumes of
data from open ocean locations at low cost
and in real time.

(56) Ocean data management and assimila-
tion systems that ensure full use of new
sources of data from space-borne and in situ
Sensors.
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(6) Focused research programs.

(7) Technology development program to de-
velop new observing technologies and tech-
niques, including data management and dis-
semination.

(8) Public outreach and education.

SEC. 1352. AUTHORIZATION OF APPROPRIATIONS.

For development and implementation of an
integrated ocean and coastal observation
system under this title, including financial
assistance to regional coastal ocean observ-
ing systems, there are authorized to be ap-
propriated $235,000,000 in fiscal year 2003,
$315,000,000 in fiscal year 2004, $390,000,000 in
fiscal year 2005, and $445,000,000 in fiscal year
2006.

Subtitle E—Climate Change Technology
SEC. 1361. NIST GREENHOUSE GAS FUNCTIONS.

Section 2(c) of the National Institute of
Standards and Technology Act (156 U.S.C.
272(c)) is amended—

(1) striking ‘‘and” after the semicolon in
paragraph (21);

(2) by redesignating paragraph (22) as para-
graph (23); and

(3) by inserting after paragraph (21) the fol-
lowing:

¢“(22) perform research to develop enhanced
measurements, calibrations, standards, and
technologies which will enable the reduced
production in the United States of green-
house gases associated with global warming,
including carbon dioxide, methane, nitrous
oxide, ozone, perfluorocarbons,
hydrofluorocarbons, and sulfur hexafluoride;
and”.

SEC. 1362. DEVELOPMENT OF NEW MEASURE-
MENT TECHNOLOGIES.

(a) IN GENERAL.—The Secretary of Com-
merce shall initiate a program to develop,
with technical assistance from appropriate
Federal agencies, innovative standards and
measurement technologies (including tech-
nologies to measure carbon changes due to
changes in land use cover) to calculate—

(1) greenhouse gas emissions and reduc-
tions from agriculture, forestry, and other
land use practices;

(2) non-carbon dioxide greenhouse gas
emissions from transportation;

(3) greenhouse gas emissions from facilities
or sources using remote sensing technology;
and

(4) any other greenhouse gas emission or
reductions for which no accurate or reliable
measurement technology exists.

SEC. 1363. ENHANCED ENVIRONMENTAL MEAS-
UREMENTS AND STANDARDS

The National Institute of Standards and
Technology Act (16 U.S.C. 271 et seq.) is
amended—

(1) by redesignating sections 17 through 32
as sections 18 through 33, respectively; and

(2) by inserting after section 16 the fol-
lowing:

“SEC. 17. CLIMATE CHANGE STANDARDS AND
PROCESSES.

‘“‘(a) IN GENERAL.—The Director shall es-
tablish within the Institute a program to
perform and support research on global cli-
mate change standards and processes, with
the goal of providing scientific and technical
knowledge applicable to the reduction of
greenhouse gases (as defined in section 4 of
the Global Climate Change Act of 2002).

“(b) RESEARCH PROGRAM.—

‘(1) IN GENERAL.—The Director is author-
ized to conduct, directly or through con-
tracts or grants, a global climate change
standards and processes research program.

‘“(2) RESEARCH PROJECTS.—The specific con-
tents and priorities of the research program
shall be determined in consultation with ap-
propriate Federal agencies, including the En-
vironmental Protection Agency, the Na-
tional Oceanic and Atmospheric Administra-
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tion, and the National Aeronautics and
Space Administration. The program gen-
erally shall include basic and applied
research—

““(A) to develop and provide the enhanced
measurements, calibrations, data, models,
and reference material standards which will
enable the monitoring of greenhouse gases;

‘““(B) to assist in establishing of a baseline
reference point for future trading in green-
house gases and the measurement of progress
in emissions reduction;

‘(C) that will be exchanged internationally
as scientific or technical information which
has the stated purpose of developing mutu-
ally recognized measurements, standards,
and procedures for reducing greenhouses
gases; and

‘(D) to assist in developing improved in-
dustrial processes designed to reduce or
eliminate greenhouse gases.

‘“(c) NATIONAL MEASUREMENT LABORA-
TORIES.—

‘(1) IN GENERAL.—In carrying out this sec-
tion, the Director shall utilize the collective
skills of the National Measurement Labora-
tories of the National Institute of Standards
and Technology to improve the accuracy of
measurements that will permit better under-
standing and control of these industrial
chemical processes and result in the reduc-
tion or elimination of greenhouse gases.

“(2) MATERIAL, PROCESS, AND BUILDING RE-
SEARCH.—The National Measurement Lab-
oratories shall conduct research under this
subsection that includes—

‘““(A) developing material and manufac-
turing processes which are designed for en-
ergy efficiency and reduced greenhouse gas
emissions into the environment;

‘(B) developing environmentally-friendly,
‘green’ chemical processes to be used by in-
dustry; and

‘“(C) enhancing building performance with
a focus in developing standards or tools
which will help incorporate low or no-emis-
sion technologies into building designs.

¢“(3) STANDARDS AND TOOLS.—The National
Measurement Laboratories shall develop
standards and tools under this subsection
that include software to assist designers in
selecting alternate building materials, per-
formance data on materials, artificial intel-
ligence-aided design procedures for building
sub-systems and ‘smart buildings’, and im-
prove test methods and rating procedures for
evaluating the energy performance of resi-
dential and commercial appliances and prod-
ucts.

¢“(d) NATIONAL VOLUNTARY LABORATORY AC-
CREDITATION PROGRAM.—The Director shall
utilize the National Voluntary Laboratory
Accreditation Program under this section to
establish a program to include specific cali-
bration or test standards and related meth-
ods and protocols assembled to satisfy the
unique needs for accreditation in measuring
the production of greenhouse gases. In car-
rying out this subsection the Director may
cooperate with other departments and agen-
cies of the Federal Government, State and
local governments, and private organiza-
tions.”.

SEC. 1364. TECHNOLOGY DEVELOPMENT AND
DIFFUSION.

The Director of the National Institute of
Standards and Technology, through the
Manufacturing Extension Partnership Pro-
gram, may develop a program to support the
implementation of new ‘‘green’” manufac-
turing technologies and techniques by the
more than 380,000 small manufacturers.

SEC. 1365. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Director to carry out functions pursuant
to sections 1345, 1351, and 1361 through 1363,
$10,000,000 for fiscal years 2002 through 2006.
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Subtitle F—Climate Adaptation and Hazards
Prevention
PART I—ASSESSMENT AND ADAPTATION
SEC. 1371. REGIONAL CLIMATE ASSESSMENT AND
ADAPTATION PROGRAM.

(a) IN GENERAL.—The President shall es-
tablish within the Department of Commerce
a National Climate Change Vulnerability
and Adaptation Program for regional im-
pacts related to increasing concentrations of
greenhouse gases in the atmosphere and cli-
mate variability.

(b) COORDINATION.—In designing such pro-
gram the Secretary shall consult with the
Federal Emergency Management Agency,
the environmental Protection Agency, the
Army Corps of Engineers, the Department of
Transportation, and other appropriate Fed-
eral, State, and local government entities.

(¢) VULNERABILITY ASSESSMENTS.—The pro-
gram shall—

(1) evaluate, based on predictions and other
information developed under this Act and
the National Climate Program Act (156 U.S.C.
2901 et seq.), regional vulnerability to phe-
nomena associated with climate change and
climate variability, including—

(A) increases in severe weather events;

(B) sea level rise and shifts in the
hydrological cycle;

(C) natural hazards, including tsunami,
drought, flood and fire; and

(D) alteration of ecological communities
including at the ecosystem or watershed lev-
els; and

(2) build upon predictions and other infor-
mation developed in the National Assess-
ments prepared under the Global Change Re-
search Act of 1990 (15 U.S.C. 2921 et seq.).

(d) PREPAREDNESS RECOMMENDATIONS.—The
program shall submit a report to Congress
within 2 years after the date of enactment of
this Act that identifies and recommends im-
plementation and funding strategies for
short- and long-term actions that may be
taken at the national, regional, State, and
local level—

(1) to reduce vulnerability of human life
and property;

(2) to improve resilience to hazards;

(3) to minimize economic impacts; and

(4) to reduce threats to critical biological
ecological processes.

(e) INFORMATION AND TECHNOLOGY.—The
Secretary shall make available appropriate
information and other technologies and
products that will assist national, regional,
State, and local efforts, as well as efforts by
other end-users, to reduce loss of life and
property, and coordinate dissemination of
such technologies and products.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Commerce $4,500,000 to im-
plement the requirements of this section.
SEC. 1372. COASTAL VULNERABILITY AND ADAP-

TATION.

(a) COASTAL VULNERABILITY.—Within 2
years after the date of enactment of this
Act, the Secretary shall, in consultation
with the appropriate Federal, State, and
local governmental entities, conduct re-
gional assessments of the vulnerability of
coastal areas to hazards associated with cli-
mate change, climate variability, sea level
rise, and fluctuation of Great Lakes water
levels. The Secretary may also establish, as
warranted, longer term regional assessment
programs. The Secretary may also consult
with the governments of Canada and Mexico
as appropriate in developing such regional
assessments. In preparing the regional as-
sessments, the Secretary shall collect and
compile current information on climate
change, sea level rise, natural hazards, and
coastal erosion and mapping, and specifi-
cally address impacts on Arctic regions and
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the Central, Western, and South Pacific re-
gions. The regional assessments shall include
an evaluation of—

(1) social impacts associated with threats
to and potential losses of housing, commu-
nities, and infrastructure;

(2) physical impacts such as coastal ero-
sion, flooding and loss of estuarine habitat,
saltwater intrusion of aquifers and saltwater
encroachment, and species migration; and

(3) economic impact on local, State, and
regional economics, including the impact on
abundance or distribution of economically
important living marine resources.

(b) COASTAL ADAPTATION PLAN.—The Sec-
retary shall, within 3 years after the date of
enactment of this Act, submit to the Con-
gress a national coastal adaptation plan,
composed of individual regional adaption
plans that recommend targets and strategies
to address coastal impacts. associated with
climate change, sea level rise, or climate
variability. The plan shall be developed with
the participation of other Federal, State,
and local government agencies that will be
critical in the implementation of the plan at
the State and local levels. The regional plans
that will make up the national coastal adap-
tation plan shall be based on the information
contained in the regional assessments and
shall identify special needs associated with
Arctic areas and the Central, Western, and
South Pacific regions. The Plan shall rec-
ommend both short- and long-term adapta-
tion strategies and shall include rec-
ommendations regarding—

(1) Federal flood insurance program modi-
fications;

(2) areas that have been identified as high
risk through mapping and assessment;

(3) mitigation incentives such as rolling
easements, strategic retreat, State or Fed-
eral acquisition in fee simple or other inter-
est in land, construction standards, and zon-

ing;

(4) land and property owner education;

(5) economic planning for small commu-
nities dependent upon affected coastal re-
sources, including fisheries; and

(6) funding requirements and mechanisms.

(c) TECHNICAL PLANNING ASSISTANCE.—The
Secretary, through the National Ocean Serv-
ice, shall establish a coordinated program to
provide technical planning assistance and
products to coastal States and local govern-
ments as they develop and implement adap-
tation or mitigation strategies and plans.
Products, information, tools and technical
expertise generated from the development of
the regional assessments and the regional
adaptation plans will be made available to
coastal States for the purposes of developing
their own State and local plans.

(d) COASTAL ADAPTATION GRANTS.—The
Secretary shall provide grants of financial
assistance to coastal States with federally
approved coastal zone management pro-
grams to develop and begin implementing
coastal adaptation programs if the State
provides a Federal-to-State match of 4 to 1
in the first fiscal year, 2.3 to 1 in the second
fiscal year, 2 to 1 in the third fiscal year, and
1 to 1 thereafter. Distribution of these funds
to coastal States shall be based upon the for-
mula established under section 306(c) of the
Coastal Zone Management Act of 1972 (16
U.S.C. 1455(c)), adjusted in consultation with
the States as necessary to provide assistance
to particularly vulnerable coastlines.

(e) COASTAL RESPONSE PILOT PROGRAM.—

(1) IN GENERAL.—The Secretary shall estab-
lish a 4-year pilot program to provide finan-
cial assistance to coastal communities most
adversely affected by the impact of climate
change or climate variability that are lo-
cated in States with federally approved
coastal zone management programs.

(2) ELIGIBLE PROJECTS.—A project is eligi-
ble for financial assistance under the pilot
program if it—
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(A) will restore or strengthen coastal re-
sources, facilities, or infrastructure that
have been damaged by such an impact, as de-
termined by the Secretary;

(B) meets the requirements of the Coastal
Zone Management Act (16 U.S.C. 1451 et seq.)
and is consistent with the coastal zone man-
agement plan of the State in which it is lo-
cated; and

(C) will not cost more than $100,000.

(3) FUNDING SHARE.—The Federal funding
share of any project under this subsection
may not exceed 75 percent of the total cost
of the project. In the administration of this
paragraph—

(A) the Secretary may take into account
in-kind contributions and other non-cash
support or any project to determine the Fed-
eral funding share for that project; and

(B) the Secretary may waive the require-
ments of this paragraph for a project in a
community if—

(i) the Secretary determines that the
project is important; and

(ii) the economy and available resources of
the community in which the project is to be
conducted are insufficient to meet the non-
Federal share of the project’s costs.

(f) DEFINITIONS.—Any term used in this
section that is defined in section 304 of the
Coastal Zone Management Act of 1972 (16
U.S.C. 1453) has the meaning given it by that
section.

(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated
$3,000,000 annually for regional assessments
under subsection (a), and $3,000,000 annually
for coastal adaptation grants under sub-
section (d).

SEC. 1373. ARCTIC RESEARCH CENTER.

(a) ESTABLISHMENT.—The Secretary of
Commerce, in consultation with the Secre-
taries of Energy and the Interior, the Direc-
tor of the National Science Foundation, and
the Administrator of the Environmental
Protection Agency, shall establish a joint re-
search facility, to be known as the Barrow
Arctic Research Center, to support climate
change and other scientific research activi-
ties in the Arctic.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretaries of Commerce, Energy, and
the Interior, the Director of the National
Science Foundation, and the Administrator
of the Environmental Protection Agency,
$35,000,000 for the planning, design, construc-
tion, and support of the Barrow Arctic Re-
search Center.

PART II—FORECASTING AND PLANNING PILOT
PROGRAMS
SEC. 1381. REMOTE SENSING PILOT PROJECTS.

(a) IN GENERAL.—The Administrator of the
National Aeronautics and Space Administra-
tion may establish, through the National
Oceanic and Atmospheric Administration’s
Coastal Services Center, a program of grants
for competitively awarded pilot projects to
explore the integrated use of sources of re-
mote sensing and other geospatial informa-
tion to address State, local, regional, and
tribal agency needs to forecast a plan for ad-
aptation to coastal zone and land use
changes that may result as a consequence of
global climate change or climate variability.

(B) PREFERRED PROJECTS.—In awarding
grants under this section, the Center shall
give preference to projects that—

(1) focus on areas that are most sensitive
to the consequences of global climate change
or climate variability;

(2) make use of existing public or commer-
cial data sets;

(3) integrate multiple sources of geospatial
information, such as geographic information
system data, satellite-provided positioning
data, and remotely sensed data, in innova-
tive ways;
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(4) offer diverse, innovative approaches
that may serve as models for establishing a
future coordinated framework for planning
strategies for adaptation to coastal zone and
land use changes related to global climate
change or climate variability;

(5) include funds or in-kind contributions
from non-Federal sources;

(6) involve the participation of commercial
entities that process raw or lightly processed
data, often merging that data with other
geospatial information, to create data prod-
ucts that have significant value added to the
original data; and

(7) taken together demonstrate as diverse a
set of public sector applications as possible.

(c) OPPORTUNITIES.—In carrying out this
section, the Center shall seek opportunities
to assist—

(1) in the development of commercial ap-
plications potentially available from the re-
mote sensing industry; and

(2) State, local, regional, and tribal agen-
cies in applying remote sensing and other
geospatial information technologies for man-
agement and adaption to coastal and land
use consequences of global climate change or
climate variability.

(d) DURATION.—Assistance for a pilot
project under subsection (a) shall be pro-
vided for a period of not more than 3 years.

(e) RESPONSIBILITIES OF GRANTEES.—Within
180 days after completion of a grant project,
each recipient of a grant under subsection (a)
shall transmit a report to the Center on the
results of the pilot project and conduct at
least one workshop for potential users to dis-
seminate the lessons learned from the pilot
project as widely as feasible.

(f) REGULATIONS.—The Center shall issue
regulations establishing application, selec-
tion, and implementation procedures for
pilot projects, and guidelines for reports and
workshops require by this section.

SEC. 1382. DATABASE ESTABLISHMENT.

The Center shall establish and maintain an
electronic, Internet-accessible database of
the results of each pilot project completed
under section 1381.

SEC. 1383. DEFINITIONS.

In this subtitle:

(1) CENTER.—The term ‘‘Center’ means the
Coastal Services Center of the National Oce-
anic and Atmospheric Administration.

(2) GEOSPATIAL INFORMATION.—The term
‘“‘geospatial information” means knowledge
of the nature and distribution of physical
and cultural features on the landscape based
on analysis of data from airborne or space-
borne platforms or other types and sources
of data.

(3) INSTITUTION OF HIGHER EDUCATION.—The
term ‘‘institution of higher education’ has
the meaning given that term in section
101(a) of the Higher Education Act of 1965 (20
U.S.C. 1001(a)).

SEC. 1384. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Administrator to carry out the provi-
sions of this subtitle—

(1) $17,500,000 for fiscal year 2003;

(2) $20,000,000 for fiscal year 2004;

(3) $22,500,000 for fiscal year 2005; and

(4) $25,000,000 for fiscal year 2006.

SEC. 1385. AIR QUALITY RESEARCH, FORECASTS
AND WARNINGS.

(a) REGIONAL STUDIES.—The Secretary of
Commerce, through the Administration of
the National Oceanographic and Atmos-
pheric Administration, shall, in order of pri-
ority as listed in section (c), conduct re-
gional studies of the air quality within spe-
cific regions of the United States. Such stud-
ies should assess the effect of in-situ emis-
sions of air pollutants and their precursors,
transport of such emissions and precursors
from outside the region, and production of
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air pollutants with region via chemical reac-
tions.

(b) FORECASTS AND WARNINGS.—The Sec-
retary of Commerce, through the Adminis-
trator of the National Oceanographic and At-
mospheric Administration, shall, in order of
priority as listed in section (c), establish a
program to provide operational air quality
forecasts and warnings for specific regions of
the United States.

(c) DEFINITION.—For the purposes of this
section, the term ‘‘specific regions of the
United States” means the following geo-
graphical areas:

(1) the Northeast, composed of Main, New
Hampshire, Vermont, Massachusetts, Rhode
Island, Connecticut, New York, New Jersey,
Pennsylvania, Maryland, Delaware, the Dis-
trict of Columbia, and West Virginia;

(2) the Southeast, composed of Virginia,
North Carolina, South Carolina, Georgia,
Alabama, and Florida;

(3) the Midwest, composed of Minnesota,
Wisconsin, Iowa, Missouri, Illinois, Ken-
tucky, Indiana, Ohio, and Michigan;

(4) the South, composed of Tennessee, Mis-
sissippi, Louisiana, Arkansas, OKklahoma,
and Texas;

(5) the High Plains, composed of North Da-
kota, South Dakota, Nebraska, and Kansas;

(6) the Northwest, composed of Wash-
ington, Oregon, Idaho, Montana, and Wyo-
ming;

(7) the Southwest, composed of California,
Nevada, Utah, Colorado, Arizona, and New
Mexico;

(8) Alaska; and

(9) Hawaii.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Commerce $3,000,000 for
each of fiscal years 2003 through 2006 for
studies pursuant to subsection (b) of this sec-
tion, and $5,000,000 for fiscal year 2003 and
such sums as may be necessary for subse-
quent fiscal years for the forecast and warn-
ing program pursuant to subsection (c) of
this section.

The text of submitted amendment
No. 3274, as modified, which was to
have been printed in yesterday’s
RECORD, is as follows:

(Purpose: To increase the transfer capability
of electric energy transmission systems
through participant-funded investment)

At the appropriate place, insert the fol-
lowing:

SEC. . TRANSMISSION EXPANSION.

Section 205 of the Federal Power Act is
amended by inserting after subsection (h)
the following:

‘(i) RULEMAKING.—Within six months of
Enactment of this Act, the Commission shall
issue final rules governing the pricing of
transmission services.

(1) TRANSMISSION PRICING PRINCIPLES.—
Rules for transmission pricing issued by the
Commission under this subsection shall ad-
here to the following principles:

““(A) transmission pricing must provide ac-
curate and proper price signals for the effi-
cient and reliable use and expansion of the
transmission system; and

‘“(B) new transmission facilities should be
funded by those parties who benefit from
such facilities.

‘(2) FUNDING OF CERTAIN FACILITIES.—The
rules established pursuant to this subsection
shall, among other things, provide that,
upon request of a regional transmission or-
ganization or other Commission-approved
transmission organization, certain new
transmission facilities that increase the
transfer capability of the transmission sys-
tem may be Participant Funded. In such
rules, the Commission shall also provide
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guidance as to what types of facilities may
be participant funded.

‘“(3) PARTICIPANT-FUNDING.—The term ‘par-
ticipant-funding’ means an investment in
the transmission system controlled by a
RTO, made after the date that the RTO or
other transmission organization is approved
by the Commission, that—

““(A) increases the transfer capability of
the transmission system; and

‘“(B) is funded by the entities that, in re-
turn for payment, receives the tradable
transmission rights created by the invest-
ment.

‘(4) TRADABLE TRANSMISSION RIGHT.—The
term ‘tradable transmission right’ means the
right of the holder of such right to avoid
payment of, or have rebated, transmission
congestion charges on the transmission sys-
tem of a regional transmission organization,
the right to use a specified capacity of such
transmission system without payment of
transmission congestion charges, or other
rights as determined by the Commission.”’.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada.

Mr. REID. Mr. President, as the
Chair has announced, we have resumed
consideration of the energy reform bill.
Members know there are 18 hours re-
maining postcloture, after the cloture
vote that took place yesterday. There
will be rollcall votes in relation to
amendments to the bill throughout the
day. First-degree amendments to the
Baucus language in the energy reform
bill must be filed prior to 1 p.m. today.

Mr. President, the Senator from
Washington was next in order. Her
amendment is pending.

I ask, with the consent of the man-
agers, that that amendment be set
aside and that we proceed to the Nel-
son-Craig amendment dealing with
hydro.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I rise today in support of my
amendment to title III dealing with hy-
droelectric license improvement. This
is an issue of vital importance to the
electricity consumers of Nebraska and
I ask unanimous consent to call up
amendment No. 3140.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the amend-
ment.

Mr. REID. Mr. President, that re-
quires unanimous consent, does it not?

The ACTING PRESIDENT pro tem-
pore. It does require that we set aside
the current amendment. Does the Sen-
ator request we temporarily set aside
the current amendment?

Mr. NELSON of Nebraska. I request
that we set aside the pending amend-
ment.

Mr. REID. Mr. President, reserving
right to object, I suggest the absence of
a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.
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The PRESIDING OFFICER (Mr. ED-
WARDS). Without objection, it is so or-
dered.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senate now re-
turn to the consideration of the Cant-
well amendment which is the matter
that was pending when we started this
morning.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

AMENDMENT NO. 3234

Ms. CANTWELL. Mr. President, I
rise today to speak about my elec-
tricity consumer protection amend-
ment to improve what I believe is a
flawed deregulation provision in the
underlying energy bill.

It is not widely known that the elec-
tricity title of this bill includes a new
provision to further deregulate our en-
ergy markets. Indeed, many of these
provisions were included, I believe,
without adequate consideration and re-
view by this body.

For the first time this bill gives the
Federal Energy Regulatory Commis-
sion the statutory authority to allow
market-based rates, a key component
of deregulation. It also lowers the
standard by which mergers of utilities
can take place, and it repeals a current
law that has been the cornerstone of
consumer protection.

Given the sweeping changes in this
bill, I think it is important that we
proceed cautiously on this path, and
that we put safeguards in place, which
my amendment does, to protect con-
sumers as FERC is given this new re-
sponsibility.

After last year’s energy crisis, we
should be asking ourselves, how do we
better protect consumers, not how do
we loosen the rules for utility compa-
nies so that they can have better con-
trols in the marketplace.

My amendment is written to protect
consumers basically across the country
from the same mishaps that happened
in the western markets that have
caused consumers in the West so much
harm. After all we learned from the en-
ergy crisis and the collapse of Enron, it
is plain that we need to move forward
and set a clear set of rules to ensure
that, in deregulated markets, con-
sumers are protected. The fact is that
consumers deserve efficient electricity
markets with adequate protections and
efficient oversight.

As the bill now stands, we are giving
the Enrons of the world more power to
manipulate markets. In fact, without
this consumer protection amendment
this bill sends some of those people the
opportunity, I believe, to actually end
up overcharging consumers.

These are commonsense ideas and
that is why this amendment has gained
support from a wide range of consumer,
industry, local government and envi-
ronmental groups. They are united be-
hind the idea that consumers should be
protected as this bill moves towards
deregulation.

I am pleased to be joined by Senators
DAYTON, WELLSTONE, FEINGOLD, BOXER,
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WYDEN, MURRAY, and STABENOW in this
effort.

Groups ranging from AARP to the
American Public Power Association, to
the Consumers Union and the Sierra
Club, to the U.S. Conference of Mayors
stand behind the consumer protection
measures in this amendment.

I ask unanimous consent that a full
list of the organizations which support
this legislation be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SUPPORT THE CONSUMER PROTECTION PACKAGE

Amendment No. 3097, offered by Senators
Dayton, Wellstone, Feingold, Cantwell,
Boxer and Wyden, would add crucial con-
sumer protections to the electricity title of
the Senate energy bill, incorporating lessons
learned from the Western electricity crisis
and Enron’s collapse.

Air Conditioning Contractors of America.

American Association of Retired Persons.

American Public Power Association.

Consumer Federation of America.

Consumers for Fair Competition.

Consumers Union.

Electricity Consumers Resource Council.

National Association of State Utility Con-
sumer Advocates.

National Environmental Trust.

National League of Cities.

National Rural Electric Cooperatives Asso-
ciation.

Natural Resources Defense Council.

Physicians for Social Responsibility.

Public Citizen.

Sierra Club.

Transmission Access Policy Study Group.

U.S. Conference of Mayors.

Union of Concerned Scientists.

U.S. Public Interest Research Group.

Vote ‘“‘yes’” on the Consumer Protection
Package.

Ms. CANTWELL. Mr. President, their
voice is loud and clear. After last
year’s energy crisis, it is unacceptable
to launch a new round of deregulation
without first putting in place adequate
consumer protections.

I would like to read from a letter
signed by the Consumers Union, Sierra
Club, NRDC, Consumer Federation of
America, and others. It reads:

This amendment would add important and
much-needed protections to legislation that
actually repeals already weak consumer pro-
tections in current law. S. 517 repeals most
of the Public Utility Holding Company Act
(PUHCA), including provisions that have
been in place for over six decades, and does
almost nothing to ensure that consumer pro-
tections will be maintained. Now, with the
exposure of Enron’s questionable trading
deals, we need these protections more than
ever to prevent energy companies from ma-
nipulating prices and supply. We need to
strengthen consumer protections, not weak-
en them.

Consumers
wrote:

In the wake of the West Coast electricity
crisis and Enron collapse, Congress should
only pass electricity legislation if it takes
needed steps to protect consumers and pre-
vent a repetition of these crises.

I ask unanimous consent to have
printed in the RECORD letters of sup-
port that I have received from these or-
ganizations.

for Fair Competition
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There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

APRIL 15, 2002.
DEFEND ELECTRICITY CONSUMERS’ RIGHTS—

SUPPORT THE CONSUMER PROTECTION PACK-

AGE: S.A. 3097 TO S. 517

DEAR SENATOR: We are writing to urge you
to support S.A. 3097, the consumer protection
amendment to the Senate energy bill (S.
517), offered by Senators Dayton, Wellstone,
Feingold, Cantwell, Boxer, and Wyden. This
amendment would add important and much-
needed protections to legislation that actu-
ally repeals already weak consumer protec-
tions in current law. S. 517 repeals most of
the Public Utility Holding Company Act
(PUHCA), including provisions that have
been in place for over six decades, and does
almost nothing to ensure that consumer pro-
tections will be maintained. Now, with the
exposure of Enron’s questionable trading
deals, we need these protections more than
ever to prevent energy companies from ma-
nipulating prices and supply. We need to
strengthen consumer protections, not weak-
en them.

This consumer protection package would:

Ensure that mergers in the energy sector
‘‘advance the public interest,” based on ob-
jective criteria that would be evaluated by
the Federal Energy Regulatory Commission
(FERC). In repealing the higher merger
standards of PUHCA, S. 517 would simply re-
quire a determination for a merger approval
that the merger is ‘‘consistent with the pub-
lic interest.” Given the wave of mergers
sweeping through the electric industry and
the collapse of meaningful competition in
California and other states, we believe that a
more protective standard is necessary to
adequately protect consumers from abuse.
FERC must hold the public interest para-
mount in evaluating any potential energy
company mergers. The amendment would:
establish criteria for FERC to consider in
order to determine that a merger would ‘‘ad-
vance the public interest,” including effi-
ciency gains, impact on competition, and its
ability to effectively regulate the industry;
clarify that these provisions would apply to
all potential financial arrangements (not
just stock acquisitions) which could lead to
exertion of control over the entity, including
partnerships; and clarify that FERC review
applies to all electric and gas combinations.

Direct FERC to precisely define a competi-
tive market and establish rules for when
market-based rates will be permitted. In ad-
dition, it would put in place market moni-
toring procedures so that FERC can better
detect problems before they lead to a com-
plete breakdown in the market, and give
FERC more authority to take action to pro-
tect consumers when the market is failing.
This change is necessary to ensure that elec-
tricity suppliers do not continue to manipu-
late the market to the detriment of con-
sumers, as they did in the western elec-
tricity market in 2000-2001.

Require that transactions between utilities
and their affiliates be transparent, and it
would shield consumers from the costs and
risks of these transactions. It provides for
FERC review of utility diversification efforts
so that consumers are not victims of abusive
affiliate transactions.

Require that state and federal regulators
have enhanced access to books and records.
It would require FERC, in consultation with
state commissions, to conduct triennial au-
dits of the books and records of holding com-
panies. Regulators could initiate proceedings
based upon their reviews and violations
could be corrected earlier, minimizing the
damage done to consumers. Since holding
companies would be responsible for paying
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the cost of the audits, regulators would have
adequate resources to do their job. Enhanced
access to books and records is critical to
avoid further Enron-like collapses.

Help ensure fair and functional markets,
increasing the likelihood that energy compa-
nies will invest in new, innovative, and clean
technologies such as solar and wind power.

Consumers have been grossly and unac-
ceptably short-changed in the Senate energy
bill. S.A. 3097 will begin to rectify the prob-
lems this bill creates for consumers. Federal
energy legislation should increase, not de-
crease, consumers’ economic and energy se-
curity. Please adopt this basic consumer pro-
tection package to address these serious con-
sumer concerns.

Sincerely,

Adam J. Goldberg, Policy Analyst, Con-
sumers Union.

Mark N. Cooper, Director of Research, Con-
sumer Federation of America.

Alyssondra Campaigne, Legislative Direc-
tor, Natural Resources Defense Council.

Kevin S. Curtis, Vice President, Govern-
ment Affairs, National Environmental Trust.

Susan West Marmagas, Director, Environ-
ment and Health Programs, Physicians for
Social Responsibility.

Debbie Boger, Senior Washington Rep-
resentative, Sierra Club.

Anna Aurilio, Legislative Director,
Public Interest Research Group.

Alden Meyer, Director of Government Re-
lations, Union of Concerned Scientists.

Wenonah Hauter, Director, Public Citizen’s
Critical Mass Energy and Environment Pro-
gram.

U.S.

NATIONAL ALLIANCE
FOR FAIR COMPETITION,
Washington, DC, April 12, 2002.

DEAR SENATOR: The National Alliance for
Fair Competition (NAFC), a coalition of na-
tional trade associations representing over
25,000 individual firms, mostly family owned
and operated small businesses, is deeply con-
cerned about the present direction of energy
legislation, S. 517, in light of recent West
Coast power problems and the collapse of
Enron. As it now stands, the electricity por-
tion (Title II) of this bill fails to adequately
address issues of market power and abusive
affiliate transactions.

NAFC is also concerned about lack of op-
portunity to thoroughly explore the implica-
tions and consequences of Title II through
the full committee process. Had the com-
mittee process not been circumvented, there
would have been ample opportunity to craft
language to protect consumers and preserve
true competition. Regrettably, Title II of S.
517 increases the potential for abuses in
these areas—by, among other things, repeal-
ing the Public Utility Holding Company Act
(PUHCA)—without providing needed offset-
ting protections.

Senators Cantwell, Wellstone, Dayton,
Feingold and Boxer will offer a package of
provisions to protect electricity consumers
and ensure fair and effective oversight of
electricity markets. The package will:

Require that proposed utility mergers pro-
mote the public interest in order to be ap-
proved;

Establish clear rules—and enforcement—
for when market rates can be charged to pre-
vent a repeat of soaring electricity rates
when markets are not truly competitive;

Protect consumers from assuming the cost
and risks of utility diversifications into non-
utility businesses;

Prevent utilities from subsidizing affiliate
ventures and competing unfairly with inde-
pendent businesses;

Provide effective review of utility books
and records.

Amendment #3097, the Dayton-Wellstone-
Feingold amendment, and the second degree



April 24, 2002

offered by Sen. Cantwell and others would
add crucial protections to the electricity
title of the Senate energy bill, incorporating
lessons learned from the Western electricity
crisis and Enron’s collapse.

We urge you to support these amendments
when they are offered.

Respectfully,
TONY PONTICELLI,
Executive Director.
WASHINGTON PUBLIC UTILITY
DISTRICTS ASSOCIATION,
Seattle, WA, April 15, 2002.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: On behalf of the
Washington Public Utility Districts Associa-
tion (WPUDA), I would like to express our
strong support for the amendment you are
cosponsoring, the Consumer Protection
Package (#3097). This amendment adds cru-
cial consumer protections to the electricity
title of the Senate energy bill, incorporating
lessons learned from the Western electricity
crisis and Enron’s collapse.

As you correctly stated on the Senate floor
on April 10th, the electricity title in S. 517 is
of primary significance to the citizens of
Washington, and the Northwest region—we
have already suffered huge rate increases
and cannot bear the consequences of another
“failed experiment.”’” Because the underlying
bill repeals the Public Utility Holding Com-
pany Act (PUHCA) without including ade-
quate consumer protections, your package of
amendments is essential to ensure that the
consumer is not overlooked and adversely af-
fected. For example, your amendment re-
quires clear, upfront rules on market-based
rates. In doing so, it reduces the instances in
which corrective actions will be needed by
the Federal Energy Regulatory Commission
(FERC).

Once again, WPUDA thanks you for your
leadership and supports this critical amend-
ment that seeks to protect the public inter-
est.

Sincerely,
STEVE JOHNSON,
Executive Director.

Ms. CANTWELL. Mr. President, my
constituents and the constituents of
my colleagues from the West, particu-
larly California, Oregon, and Idaho,
have seen first hand the devastation
caused by the Western energy crisis:
wholesales rate spikes of more than
1,000 percent; aluminum workers put of
out of work because electricity costs
were too high for their companies to
operate; and an economic slump in
California, Oregon, and Washington di-
rectly related to last year’s high en-
ergy prices.

In my home state of Washington we
are still paying the price for the lack of
consumer protections during the en-
ergy crisis. Ratepayers in my home of
Edmonds, WA are paying almost 60 per-
cent more than they did before the cri-
sis, with no relief in sight.

Nowhere do consumers know the im-
portance of proper safeguards more
acutely than in the West. In the wake
of what happened there, why would we
even consider reducing consumer pro-
tections and lowering legal standards?
Why would we promote further deregu-
lation and at the same time abandon
consumer protections?

Ask anyone from California whether
they want more deregulation without
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consumer protection. They will all tell
you the same answer: After Enron and
the western energy crisis we should
strengthen consumer protection laws,
not weaken them. They know that
without adequate consumer protec-
tions, electricity markets may not
work to protect consumers.

One need look no further than a Feb-
ruary 2001 poll in which California resi-
dents were asked if they supported the
legislature’s decision to deregulate the
electricity market. By nearly 40 per-
cent, Californians opposed the deregu-
lation plan.

There are many other public opinion
polls across this country that show
consumers are very concerned about
any move toward more deregulation
without sufficient consumer protec-
tion. A July 2001 survey by the
Mellman Group revealed that North
Carolinians opposed deregulation by a
14 percent margin and by a 40 percent
margin thought that deregulation
would cause rate increases. In March of
this year, a different Mellman survey
showed that 60 percent of Montanans
thought that deregulation had caused
higher electricity rates.

The public voice is clear.

I think it is important to review how
we got to this point, beginning with
the first major piece of legislation to
protect ratepayers, passed during the
first term of Franklin Delano Roo-
sevelt’s Presidency.

In the 1920s our system of utility reg-
ulation began to fail consumers. Com-
plex corporate structures made it im-
possible to offer adequate consumers
protections. By 1932, 45 percent of all
electricity was controlled by three
groups. Because of their market power
and complex and misleading corporate
structure, the utilities owned by these
holding companies were able to charge
excessive rates, which were passed di-
rectly to consumers.

In response to this situation, this
body passed into law the Public Utili-
ties Act of 1935 to help bring the sys-
tem under control and offer consumers
adequate safeguards. The two key ti-
tles of the Public TUtilities Act—
PUHCA and the Federal Power Act—
put in place important consumer pro-
tection regulations. PUHCA required
utilities to either largely operate with-
in a single state, or be subject to strict
federal regulation by the SEC. The
Federal Power Act created a consumer
protection framework for the trans-
mission of electricity in interstate
commerce and wholesale rates for elec-
tricity.

Today, we are faced with an energy
bill that repeals key consumer protec-
tions from these pieces of legislation.

Albeit, I know the chairman of our
committee wants those laws to be more
effective, and to be more effective
under FERC, while I agree there can be
authorities new at FERC, I want to
make sure that, while we change from
the SEC to FERC, we don’t repeal the
legal standards or the framework for
consumer protection.
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Just think about the energy crises of
the past. In the 1920s, when corporate
structures got out of control and retail
consumers suffered the consequences,
we responded with the Public Utilities
Act. During the 1970s energy crisis, we
responded with the Public Utility Reg-
ulatory Policies Act.

But today we are faced with the pros-
pect of responding to the Western en-
ergy crisis of 2001 with more of the
same that helped cause the crisis in the
first place. I believe the Western en-
ergy crisis was really precipitated by
two factors: obviously, California
adopted a restructuring plan without
adequate thought and deliberation, and
the fact that FERC, the Federal En-
ergy Regulatory Commission, signed
off on it. That is right, they signed off
on the California plan. Then FERC al-
lowed generators in the West to charge
market-based rates without first ensur-
ing that those markets were sufficient
in their competition and that they
were adequately monitoring those mar-
kets over time.

The definition of insanity is watch-
ing something fail and then doing it
again. And that is what we are headed
towards doing. It would be insane for
us to enact further flawed deregulation
without at least addressing the impor-
tance of providing consumer protec-
tions.

Consumers know that they are ulti-
mately the ones who will get stuck
holding the check. And they are right.
It is wrong policy to deregulate with-
out protecting consumers. And ulti-
mately, it hurts them where it hurts
most: in their pocketbooks.

This amendment addresses the need
for consumer protection from deregula-
tion by creating safeguards from poten-
tial market failures and abuses.

The amendment would prevent a re-
peat of soaring electricity rates in de-
regulated markets by directing FERC
to establish rules and enforcement pro-
cedures for market monitoring to pro-
tect electricity consumers.

The market rate provisions of this
amendment are actually quite simple
in concept.

As I said earlier, for the first time in
this legislation, the underlying author-
ity is given to FERC instead of to the
SEC. While giving this new power to
FERC, we need to make sure con-
sumers are protected by making sure
they do not lower the standard.

I believe it is critical that within this
legislation we mnot lower the legal
standard by which these mergers were
held in the past. FERC can have new
responsibility, but we must make sure
we are not lowering the legal standard
by which we allow these companies to
merge. FERC needs statutory guidance
on just what factors it should consider
before it allows market-based rates to
be charged. That is, before FERC opens
up the energy market, it should have
to ensure that those markets are going
to operate efficiently and not gouge
consumers.
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The bill currently does not ade-
quately offer consumer protection, es-
pecially in view of the House of Rep-
resentatives’ electricity bill, which I
think goes too far in giving a wish list
to the big energy companies. The elec-
tricity provisions of this bill right now
actually lower the overall merger
standard.

This amendment would maintain cur-
rent law with regard to that merger
standard. It is a very important point—
that current law be the standard for
FERC.

In fact, there have been something
like 30 major utility mergers and ac-
quisitions over the past few years
alone. That is a testament to the need
for laws to protect consumers from
consolidation which is happening in
the utility sector.

It is also a powerful reminder that
current law is in no way too prescrip-
tive. Maintaining the legal merger
standard currently on the books—I
think it is important to do this—is a
critical part of the amendment.

The electricity provisions in this bill
also fall short, in my view, on the issue
of insulating consumers from the eco-
nomically devastating effects of the
energy markets which have gone hor-
ribly awry.

The primary difference between the
Senate energy bill as it is currently
written and what we are trying to ac-
complish with this amendment is sim-
ple. It is the difference between pre-
venting dysfunctional markets from
happening in the first place, and post
hoc investigations that are unlikely to
provide better relief for consumers
harmed by skyrocketing energy prices.

What I mean by that is, without
these specific requirements in place,
and new mergers and market-based
rates happening, and without the over-
sight, it is very hard, once consumers
are gouged, to then come back and ask
for records and information that show
what kind of protections should have
been on the books.

I do not think many of my colleagues
realize that, for the very first time,
this legislation, the underlying bill,
gives FERC explicit statutory author-
ity to allow companies to charge mar-
ket-based rates. So nowhere had FERC
ever been given that statutory author-
ity. They had always been cost-based
rates. But this legislation will, for the
first time, give FERC statutory au-
thority to allow companies to charge
market-based rates that they decided
administratively to start allowing in
the mid-1980s.

While the Energy Policy Act of 1992
affirmed the direction FERC was mov-
ing in regard to opening of the Nation’s
transmission system, it did not contain
this explicit authority for FERC to
grant market-based rates.

I believe this is a very important
point because if we are going to move
forward in saying that market-based
rates should be there, then we must
make sure those consumer protections
are in place as well.
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In sifting through the ashes of the
California experiment, it is now obvi-
ous that FERC did not pause to con-
sider the constraints—whether real or
manipulated—on natural gas transpor-
tation into the State, which, in turn,
drove up the price of electrical genera-
tion. FERC approved a system without
assessing the market power of what be-
came Kknown as the big five energy
companies in the California crisis, in-
cluding Enron, and the impact they
had.

It is also clear that FERC approved
the California proposal without assur-
ances that the State’s independent sys-
tem operator could effectively monitor
market conditions. I have heard from
numerous utilities involved in the Cali-
fornia market that the ISO began de-
claring emergencies purely subjec-
tively because its mechanisms for as-
sessing where physical megawatts ac-
tually existed—and whether these
shortages were real or imagined—were
so incredibly flawed.

In addition, it has been repeatedly al-
leged that the ISO declared these emer-
gencies for political reasons because
utilities, as such in those States, were
obligated to sell into the California
market, first under a Department of
Energy order, and later under an order
from FERC itself, when emergencies
were declared. FERC did not have the
market monitoring practices in place
that would have been the protections
the consumers needed.

So why give them more authority
now to do market-based rates without
making sure the legal standards are in
place and making sure that consumer
protections are in place?

In summary, I want it to be clear to
my colleagues that this amendment
today should do its job to prevent a
flawed deregulation bill and to help
protect consumers.

This legislation specifically does sev-
eral things: It helps maintain the com-
petitive markets, it effectively mon-
itors markets, it prevents the abuse of
market power and manipulation, and it
ensures the maintenance of just and
reasonable rates.

The amendment would also require
utility mergers to serve the public in-
terest and for utility books to be fully
open. It would protect consumers from
absorbing the costs of utility diver-
sifications and prevent them from
being basically subject to the various
tactics in which consumers are held to
higher costs when the markets are con-
solidated or market-based rates are
charged and things can actually go
awry.

This amendment does not take away
any of FERC’s authority to allow mar-
ket-based rates. It does not stop the
move toward deregulation. In fact, it is
consistent with the concept of deregu-
lation. It simply says we need a road-
map for consumers. We need protec-
tions for this new market-oriented ap-
proach.

I am reminded by something that
FERC Chairman Pat Wood said on
March 11:
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I'm probably the world’s biggest believer in
markets.

But Mr. Wood also said:

But I'm also the world’s biggest believer
that people will take advantage of it if they
don’t have a cop walking down the street.

This amendment provides the ‘‘cop
walking down the street’ for our elec-
tricity markets in protecting con-
sumers. With all that we have read and
seen of what happened during the West-
ern energy crisis and the role that
Enron and other power companies
played in it, how can we even consider
further deregulation without putting
in place real consumer protections? It
is practically malpractice for us to
think about these new deregulations
without thinking about how to protect
consumers.

That is why we are offering this
amendment today. We need to say to
the people of this country, we are going
to protect you from the crisis that has
happened in California and in Wash-
ington and in Oregon. And we are going
to make sure the markets operate in a
way in which consumers are protected.

This is a critical amendment and
should be adopted as a part of this bill.
We need to say to the consumers that
we are thinking about their needs,
their protections, and the high price of
electricity throughout the country.

I yield back the floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DAYTON. Mr. President, I rise to
say that I welcome the amendment by
Senator CANTWELL and others that
greatly strengthens the amendment
that I previously brought to the floor.
I compliment the Senator from Wash-
ington, who has done an extraordinary
amount of work on this measure, for
her leadership in bringing together
Senators, consumer groups, and others
who would be affected by this legisla-
tion.

I think her work has been extraor-
dinary. I know from my own observa-
tion that her work behind the scenes
over the last days and weeks has been
phenomenal. She has put countless
hours into bringing this coalition to-
gether, bringing these amendments to-
gether, and bringing them to the floor
for our consideration today.

Again, I want the RECORD to show
that the Senator from Washington has
been extraordinary in her efforts to
bring this to the floor.

I yield the floor.

The PRESIDING OFFICER (Mrs.
CLINTON). The Senator from New Mex-
ico.

Mr. BINGAMAN. Madam President, I
rise to speak against the amendment
that my colleague from Washington
and the Senator from Minnesota have
offered. This is an issue on which I
think we need to refresh people’s mem-
ory because it has been a few weeks
since we had votes on this portion of
the energy bill.

But let me recall for Senators and
their staffs exactly with what we are
dealing. This is the electricity title of
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the energy bill. We have worked hard
on that title, those of us who have been
involved on the issue for a long time.
Senator THOMAS, in particular, and
myself have worked hard to come up
with language which we believe ensures
that consumers are protected and
which ensures that mergers and acqui-
sitions are properly reviewed before
they are permitted to go forward or are
turned down if they do not meet strict
criteria. We have put together lan-
guage we believe is very favorable to
consumers.

Part of what we are proposing is that
the Public Utility Holding Company
Act be repealed. That is an issue that
continues to be the subject of con-
troversy. I understand that. And I un-
derstand the amendment, of course,
that we are now presented with would
try to eliminate the repeal of the Pub-
lic Utility Holding Company Act and
keep that current law.

This is a legitimate issue. In the En-
ergy Committee, in the most recent
hearing we had on energy-related
issues, we had a hearing on this issue.
I am trying to get the whole list of wit-
nesses so that I can inform people
about that. But we had one of the Com-
missioners from the Securities and Ex-
change Commission, the SEC, which
currently has authority and responsi-
bility to enforce the Public Utility
Holding Company Act. The testimony
of that Commissioner was very clear.
Their testimony was that they do not
support keeping that authority at the
SEC. They do not support keeping the
Public Utility Holding Company Act on
the books. They have taken that posi-
tion for the last 20 years. They con-
tinue to take that position. That was
the position under the Clinton adminis-
tration and that was the position under
the Bush administration. And there
was unanimous testimony to our com-
mittee that, in fact, we should shift
this responsibility over to the Federal
Energy Regulatory Commission, as we
are proposing to do in this legislation.

Let me clarify that the problems the
Senator from Washington refers to are
very genuine problems.

I am sympathetic to those problems.
I do think there were some short-
comings on the part of the Federal reg-
ulators as well as others in the way the
crisis on the west coast was dealt with,
but I point out that all of that hap-
pened under current law. All of that
happened with PUHCA in force—with
the Public Utility Holding Company
Act in force—and we are proposing the
repeal of that and a change in the au-
thority so that it can be done much
more effectively.

Our bill does nothing to deregulate
electricity markets. It recognizes that
the market depends on competition. It
gives the Federal Energy Regulatory
Commission the tools to be sure that
competition does in fact work for con-
sumers. We have enhanced FERC’s au-
thority over mergers and market-based
rates. We have required new disclosure
rules. We have required the Federal
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Trade Commission to issue rules to
protect consumers.

We take authority away from the
SEC, as I mentioned, because the SEC
has never enforced this law. We take
the authority away from them and give
it to FERC, which does understand the
industry. It is the agency with the ap-
propriate expertise to actually look
out for consumers in this regard.

The bill we have brought to the Sen-
ate floor and on which Senator THOMAS
and I have worked very hard requires
four things before any disposition or
consolidation or acquisition of utility
assets is possible.

It requires, first, that the Federal
Energy Regulatory Commission deter-
mine that the proposed disposition or
acquisition be consistent with the pub-
lic interest. That is a pretty good indi-
cation.

A second would be that they make a
determination it will not adversely af-
fect the interests of consumers of the
electricity utility. That again is an im-
portant safeguard.

Third, it requires that any acquisi-
tion, any consolidation that is ap-
proved by FERC be determined by
FERC not to impair the ability of regu-
lators to regulate the utility.

The final thing we have required
FERC to determine is that any acquisi-
tion that might be approved would not
lead to cross-subsidization of associ-
ated companies. We believe that is also
important. If in fact we are going to
permit companies to purchase utilities,
to acquire utilities, to acquire utility
assets, we do not want to see the rate-
payers of the utility having their rates
g0 to cross-subsidize other companies.
We require that FERC make that de-
termination.

We believe the provisions we have in
the bill are not only adequate but
strengthening provisions. There are re-
quirements in the amendment proposed
here that go substantially further.
There is a requirement that there be a
determination that the transaction en-
hanced competition in wholesale mar-
kets. We do not believe it is an appro-
priate role for us to be blocking an ac-
quisition unless it can be proven that
it enhances competition. We believe a
“do no harm” standard is the right
standard for a regulatory agency.
Clearly, that is where we come out.

The one other provision which is in
their amendment which we believe
goes too far is it requires that the
transaction produce significant gains
in operational and economic efficiency.
I hope very much that any time there
is an acquisition of a utility asset or a
merger or a consolidation of any kind,
it does produce significant gains in
operational and economic efficiency.
That would be a wonderful thing. I
don’t think it is reasonable to say all
acquisitions, consolidations, and merg-
ers should be blocked unless they can
demonstrate that they will in fact
demonstrate or produce significant
gains in operational and economic effi-
ciency.
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We believe the provisions we have in
the bill are the appropriate ones. For
that reason, I will have to resist the
amendment and hope Senators will op-
pose it.

I know Senator THOMAS has worked
very hard on this issue as well. I know
he is anxious to speak about it at some
point.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. THOMAS. Madam President, I
rise to speak on the amendment now
before the Senate. As the Senator from
New Mexico mentioned, he and I and
others have worked very long and hard
on this electricity portion of the en-
ergy bill. When the Daschle-Bingaman
bill was brought to the floor, we went
into it and tried to work at it to make
it more workable and, indeed, more
simple, to give the States more author-
ity but continue to have the protec-
tion, of course, for consumers. So that
is what we sought to do.

I believe this amendment is not nec-
essary. Certainly it does not add to
but, in fact, detracts from that goal of
protecting consumers and making the
system more simple.

It seems we have heard an awful lot
about the California problem, and it
was a difficult one. It affected the rest
of the west coast States, of course.
Senator BINGAMAN held two hearings to
examine the California collapse and
the Enron collapse and its impact on
the energy markets. The result of these
hearings was a clear consensus that
Enron had little, if any, impact on
wholesale or retail electric markets.
So this continued effort to do some-
thing with FERC because of that sim-
ply doesn’t connect. I hope we can deal
with it as it is in reality.

I rise in strong opposition to the
pending amendment. The amendment
proposes a major change in the stand-
ard FERC would use to review asset
sales, mergers, and acquisitions. Under
the proposed standard, in order to ap-
prove an asset sale, merger, or acquisi-
tion, FERC would have to affirma-
tively find that the action would, at a
minimum, enhance competition in the
wholesale markets, produce significant
gains in operational and economic effi-
ciency, and result in a corporate and
capital structure that facilitates effec-
tive regulatory oversight.

This proposed change in the review
standard, when coupled with an earlier
amendment adopted by the Senate, ex-
pands the type of actions FERC must
review and puts industry restructuring
into gridlock. We are always talking
about the overamount of regulation
and so on, and we have sought a bal-
ance here between States and FERC.
This adds back to the problem that we
sought to resolve. It will take FERC
forever to go through the procedural
steps necessary to allow even the most
mundane asset sale.

Slowing restructuring and competi-
tion would be bad for both competition
and consumers. The amendment also
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establishes a full new set of rules and
procedures for FERC to follow in regu-
lating the wholesale power market. It
gives FERC sweeping authority to do
just about anything it wants to do—the
very provisions that the bipartisan
Thomas amendments adopted by the
Senate struck from the underlying
Daschle-Bingaman bill. That is what
we voted on before. Now we are seeking
to go back to what we tried to elimi-
nate and did eliminate.

The amendment also modifies the
Banking Committee PUHCA repeal
provisions. For example, the pending
amendment takes away the provisions
dealing with State access to utility
books and records. That is a part of the
Banking-reported bill. The amendment
also imposes a host of new transaction
approval requirements under the guise
of so-called transaction transparency.
The transaction transparency provi-
sions of the amendment do not just re-
quire the disclosure of information,
they require FERC preapproval of all
interaffiliated purchases, sales, leases,
or transfer of assets, goods or services,
and financial transactions.

Talk about creating a regulatory
nightmare—Federal bureaucratic red-
tape—this is it.

Madam President, it is not clear
what problems this amendment is in-
tended to address that are not already
addressed by other provisions or exist-
ing law.

It cannot be aimed at curbing market
power since it makes it more difficult
for utilities to sell assets, such as gen-
eration and transmission.

It cannot be aimed at protecting con-
sumers from undue price increases be-
cause, under existing law, FERC has
jurisdiction over wholesale rates and
the State public utility commissions
have jurisdiction over retail rates.

With or without this amendment, the
retail/wholesale electric rates have
been and will continue to be subject to
State and Federal review. Moreover,
this issue is already addressed in the
bipartisan electricity amendments
adopted by the Senate on March 13.

For the benefit of the Senate, let me
read some of the language from the
amendment adopted by the Senate.

Section 203 of the Federal Power Act,
as amended by the bipartisan amend-
ment, will read:

No public utility shall, without first hav-
ing secured an order of the Commission au-
thorizing it to do so . . . merge or consoli-
date, directly or indirectly by any
means whatsoever.

The Commission shall approve the pro-
posed disposition, consolidation, acquisition
or control, if it finds that the proposed
transaction—

(A) will be consistent with the public inter-
est;

(B) will not adversely affect the interest of
consumers; and

(C) will not impair the ability of FERC or
any State commission . . . to protect the in-
terests of consumers or the public.

Exactly. It is already there. Frankly,
we are wasting our time with this.

In addition, there are other consumer
protection provisions already in the
underlying bill.
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For example, in the PUHCA title
there are provisions which specifically
give FERC and State public utility
commission access to books and
records so that they can do their job to
protect consumers. In the PUHCA title
there is a Federal task force to review
the status of competition. In the
PUHCA title there is a provision re-
quiring a GAO study and report on
competition. And in another amend-
ment, the Senate has already adopted
an office of Consumer Advocacy in the
Department of Justice.

Mr. President, in today’s rapidly
changing electric marketplace, utili-
ties need to be able to buy and sell gen-
eration and other assets in order to be
able to respond quickly to market con-
ditions. This amendment will tie FERC
and industry restructuring up in red
tape.

I ask: How does slowing industry re-
structuring and handicapping competi-
tion benefit consumers?

We know the answer. It doesn’t.

Requiring utilities to wait months—
possibly years—for FERC to review and
approve even relatively routine trans-
actions simply does not make sense. It
satisfies no public purpose, and it
threatens to bury an already overbur-
dened FERC staff in a blizzard of need-
less paper shuffling.

In sum, the proposed amendment ap-
pears to be a heavy-handed solution in
search of a non-existent problem to
solve. It is an extreme amendment that
is intended to overturn a bipartisan,
Senate-adopted amendment. It appears
to be a thinly-disguised attempt to
throw sand in the gears of competition,
not to improve the legislation.

The amendment should be rejected.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Ms. STABENOW. Madam President, I
rise today to proudly support the Cant-
well amendment which I am very
pleased to be cosponsoring.

I thank the Senator from New Mex-
ico for all of his leadership, overall, on
this important energy package. He has
had a thankless job. There has been a
tremendous amount of work. While I
respectfully disagree with his position
on this amendment, I commend him for
his incredible leadership in this effort.

I am very pleased to support this
amendment which would add impor-
tant and much-needed consumer pro-
tection to the Senate energy bill. The
Senate energy bill repeals most of what
is called PUHCA. Many people are not
aware of what that is and how impor-
tant it is in terms of protecting con-
sumer prices as it relates to elec-
tricity. It is the Public Utility Holding
Company Act. This would repeal it
without putting in place any protec-
tions to ensure that consumers are in
fact protected.

Now, in light of what happened with
Enron, what happened on the west
coast with the electricity crisis, we
need to be strengthening consumer pro-
tections, not weakening them. Last
spring, when the Senate Banking Com-
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mittee took up PUHCA repeal, I in fact
was the only member of the committee
who voted against that because I be-
lieved we should not be doing that
independently of a larger focus to guar-
antee that if the bill were repealed—
the statute—we in fact would keep the
consumer protections in the act which
are so critical. So I voted against that
bill.

I believe we should be including this
in the context of a broad bill, such as
the Senate energy plan, that would in-
clude consumer and competitive pro-
tections. I believe this amendment puts
into place those important consumer
protections and competition protec-
tions.

This amendment would ensure that
utility company mergers ‘‘advance the
public interest’ in order to be approved
by FERC. That is a very important
principle. FERC would assess the im-
pact on the public interest by exam-
ining such criteria as the merger’s ef-
fects on competition, economic effi-
ciency, and regulatory oversight. We
need to ensure that utility mergers
promote, and not undermine, competi-
tion. That is what this amendment
would do.

This amendment would also establish
clear rules and enforcement procedures
to prevent a repeat of soaring elec-
tricity rates in deregulated markets
that are not really competitive. This
amendment would also protect con-
sumers from unjustified rate hikes and
help ensure fair and competitive mar-
kets.

The amendment also would provide
more transparency in the utility mar-
ket to protect consumers from situa-
tions like Enron. The amendment
would require public disclosure of fi-
nancial transactions between holding
companies, utilities, and their affili-
ates, as well as FERC preapproval of
transactions that are not publicly dis-
closed.

This has been a real issue for small
businesses in Michigan. The amend-
ment would protect consumers from
the costs and risks of utility diver-
sification and prevent utilities from
unfairly subsidizing their affiliates
that compete with small businesses,
with independent businesses—those
that sell the furnaces, air-conditioners,
and so on. This has been an important
issue in Michigan where many of my
small businesses have been concerned
about competing against utility com-
panies that are able to have their
prices subsidized.

Finally, the amendment would give
State and Federal regulators enhanced
access to books and records. If we are
going to move to a truly competitive
utility market, we need to reshape
FERC’s role in the market. We need to
increase the market transparency and
make certain that consumer protec-
tions are maintained.

I strongly urge my colleagues to sup-
port this amendment. I believe it is ab-
solutely necessary as we move into this
deregulated marketplace to make sure
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there really is competition to lower
prices, there is accountability, trans-
parency, and in fact in the end all of
our consumers, the citizens of the
country, are protected.

I thank the Chair.

Mr. FEINGOLD. Madam President, I
rise in support of amendment 3234 of-
fered by my colleague from Wash-
ington, Ms. CANTWELL, and I am
pleased to be a cosponsor.

I support and have been actively in-
volved in the drafting of this amend-
ment, which includes provisions from
the sponsors of amendment 3097, Mr.
WELLSTONE and Mr. DAYTON, on merg-
ers as well as provisions from the Sen-
ator from California, Mrs. BOXER, and
the Senator from Oregon, Mr. WYDEN.

These amendments would improve on
the bill by making clear the actions
that the Federal Energy Regulatory
Commission, or FERC, must take in
determining that proposed mergers in
the electric power sector advance the
public interest in order to secure Fed-
eral regulatory approval. Those of us
who have worked on this package are
deeply concerned about the effects of
deregulation of the electric power sec-
tor.

The underlying bill says that FERC
would have to determine that mergers
be ‘‘consistent with’’ the public inter-
est, a more typical standard used by
other agencies reviewing other merg-
ers, like the Federal Trade Commis-
sion.

My concern is that electricity is not
just like other commodities. Elec-
tricity is essential to public well-being.
When this bill is enacted and the Pub-
lic Utility Holding Company Act is re-
pealed, a strong incentive will exist for
large utilities with the financial re-
sources and the potential to exercise
market power to get larger. Already,
the electric utility industry is under-
going rapid consolidation. As my col-
league from Minnesota, Mr.
WELLSTONE, noted earlier in the debate
on this bill, in the last past 3 years
alone, there have been more than 30
major utility mergers and acquisitions,
including several in my own home
State and with utilities in Minnesota
that serve Wisconsin. Many merchant
generating companies have seen their
stock prices plunge and credit ratings
downgraded, and these companies are
now prime buy-out targets.

I acknowledge that utility mergers
are not inherently bad and should not
be prevented. Such mergers can
produce efficiencies, economies of scale
and cost savings for electrical con-
sumers. A merger can, however, also
reduce competition, increase costs, and
frustrate effective regulatory over-
sight.

In Wisconsin, we have been concerned
about efforts to aggressively push elec-
tricity deregulation, because we are
served in my state by a diverse number
of local utilities: municipal utilities,
electric cooperatives and investor-
owned utilities. This diversity of elec-
trical suppliers, about which my col-
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leagues from Minnesota have elo-
quently spoken, are absolutely critical
parts of our small rural communities.

In many cases, Wisconsin’s rural
coops and rural municipal utilities are
the only entities interested in serving
the electrical needs of the rural parts
of my State. If we deregulate, we
shouldn’t create an environment that
leaves these communities behind.

Federal electricity merger review
policy should distinguish between
those mergers that promote the public
interest and protect our local sources
of electrical power and those that
don’t. In proposing to amend the Fed-
eral Power Act to change FERC’s
merger review standard we are seeking
to require merger applicants to show
that the merger, which eliminates a
competitor in a marketplace, provides
affirmative benefits to the public that
are not achievable without merger.
Thus, the utility seeking the merger
approval would need to show that the
merger provides tangible public bene-
fits by increasing competition or low-
ering prices through increased effi-
ciency.

The amendment would improve on
the language in the underlying energy
bill in several ways. First, the lan-
guage requires that proposed mergers
promote the public interest in order to
secure Federal regulatory approval.
Second, the amendment spells out spe-
cific standards for assessing the impact
on the public interest, including effects
on competition, operational and eco-
nomic efficiency, and regulatory over-
sight. Finally, this amendment pre-
vents utilities from skirting Federal
review by using partnerships or other
corporate forms to avoid classification
as a ‘‘merger.”’

I want to address concerns that some
of my colleagues may have about the
scope of this amendment. This amend-
ment does not impose new regulatory
requirements on proposed utility merg-
ers. Rather, the standards contained in
the amendment mirror those contained
in the Public Utility Holding Company
Act, or PUHCA, which the bill before
us would repeal. While the standards
are comparable, the amendment pro-
vides greater flexibility than exists
under PUHCA. PUHCA requires that
utilities be physically integrated in
order to merge; the amendment waives
that requirement. PUHCA also Dpre-
vents the merger of multi-State elec-
tric and gas utilities; the amendment
waives that requirement while pro-
viding for FERC review of such merg-
ers.

I also want to speak in favor of lan-
guage that my colleague from Oregon,
Mr. WYDEN, and I developed on trans-
actions between utility company affili-
ates. This amendment protects con-
sumers from assuming the costs and
risks of utility diversification into
non-utility businesses and prevents
utilities from subsidizing affiliate ven-
tures and competing unfairly with
independent businesses.

The language that the Senator from
Oregon, Mr. WYDEN, and I worked to in-
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clude in this package does three things.
First, it extends to electricity sup-
pliers the requirements we placed upon
telecommunications companies when
we repealed PUHCA in the tele-
communications sector in 1996 in the
Telecommunications Act. Second, it
requires utilities to disclose all trans-
actions with affiliates, including those
that are off the books or with overseas
affiliates. Finally, it establishes safe-
guards regarding the purchase of goods
and services between the utility and
their affiliates.

These provisions are needed, because
we are already experiencing concerns
about wutilities expanding into elec-
tricity related services and out com-
peting small businesses in my State.
Small contractors can’t compete
against big utilities in areas like en-
ergy efficiency upgrades to private
homes, when big utilities can use exist-
ing assets like personnel, equipment,
and vehicles to perform those services.
When PUHCA is repealed, utilities will
be able to expand into other business
areas, and we should make certain that
we protect small businesses.

This amendment is good public pol-
icy, and it will strengthen the Senate’s
position in conference with the House
of Representatives. I urge my col-
leagues concerned about ensuring a di-
versity of energy supply and fairness in
a deregulated system to support this
amendment.

Mrs. MURRAY. Madam President, I
want to speak for a moment about the
Consumer Protection Amendments
being offered by Senator DAYTON and a
number of co-sponsors, including my-
self. I want to thank all of my col-
leagues who have been working hard to
improve this bill, particularly, my col-
league from Washington, Senator
CANTWELL, who has pushed to bring
this amendment to a vote today.

This consumer protection amend-
ment improves this bill by providing a
number of much needed consumer pro-
tections for electricity customers. I
have spoken a number of times express-
ing my concern regarding enacting
broad, far-reaching electricity de-regu-
lation in these turbulent times. Cali-
fornia’s attempts to deregulate elec-
tricity markets were disastrous. We
are all still trying to figure out what
happened to Enron and thousands of re-
tirement and saving accounts. Con-
sumers in the Pacific Northwest are
still paying for some of the aftereffects
of these events.

Repealing the Public Utility Holding
Company Act, which was enacted in
1935, without adding strong consumer
protections would be irresponsible. In
this energy bill, we are also contem-
plating major changes to the Publicly
Utility Regulatory Policies Act and
the Federal Power Act.

When making these changes, it is es-
sential that we make sure consumers
do not suffer. A number of people have
indicated that appropriate consumer
protections are already in place in the
underlying bill.
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I disagree. I think that additional
consumer protections are necessary.

This amendment strengthens the
consumer protections by: ensuring
electric holding company mergers ad-
vance the public interest; requiring
FERC monitor and prevent market
power abuses; ensuring market abuses
are remedied; ensuring open access to
utility holding company records by
State Regulatory Commissions; and,
requiring transparency in market
transactions.

These provisions will greatly improve
the electricity title of this bill and I
am proud to be a co-sponsor. I encour-
age my colleagues to also lend their
support.

Energy is very important to our
quality of life, particularly in the Pa-
cific Northwest. The electricity title of
this bill continues to concern me and
many in the Northwest. However, it is
important that we all work together to
develop an energy bill that will benefit
the entire country.

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized.

Ms. CANTWELL. Madam President, I
want to take an opportunity to respond
to a few points my colleagues made
about this amendment, which I think
is necessary in protecting consumers.

It does repeal PUHCA and takes that
measure off the books. What is impor-
tant about that is, while we can say
our current law didn’t protect us from
the mishaps in the California market
and the Western energy crisis, it cer-
tainly means we should not be lowering
the standard and taking away more
consumer protections.

I applaud the chairman of the com-
mittee for trying to focus more atten-
tion in a particular area of energy ex-
pertise, to say let’s look at these prob-
lems. But what we are doing by also
saying let’s have the energy expertise
within FERC look at these problems,
we are also saying, look at these prob-
lems within a framework that is less
onerous on the energy companies; let’s
lower the legal standard by which they
have to come before the Commission.
And, basically, instead of saying they
have to serve the public interest, they
go for a lower standard by which those
mergers can be completed.

It gives FERC the ability, with mar-
ket-based rates, something they have
never statutorily had. So instead of the
consumers being able to have cost-
based rates on electricity, we are say-
ing, for the first time in statutory au-
thority, they can charge market-based
rates.

But we are saying charge market
based-rates, and we are saying you
don’t have to consider some of the
same things that ought to be consid-
ered, given that we are repealing
PUHCA; and that is: What is in the
public interest, and how is it advancing
the public interest, how is it pre-
venting unjust and unreasonable rates?

If we have learned anything from the
California experience, it is that there
has not been enough clout within a sin-
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gular agency in the Federal Govern-
ment to adequately protect consumers
from unjust and unreasonable rates.
They have not had enough protection.

That is why the AARP, the American
Public Power Association, the Con-
sumers Union, the Sierra Club, the U.S.
Conference of Mayors, the Air Condi-
tion Contractors of America, the Con-
sumer Federation of America, the Con-
sumers for Fair Competition—all these
organizations support this amendment,
including the Electricity Consumers
Resource Council, the National Asso-
ciation of State Utility Consumer Ad-
vocates, the National Environmental
Trust, the National League of Cities,
the National Rural Electric Co-op As-
sociation, the National Resources De-
fense Council, the Transmission Access
Policy Study Group, the Union of Con-
cerned Scientists, and U.S. Public In-
terest Research Group.

All these organizations are warning
us, telling us, there are not enough
consumer protections as this bill
moves from having the PUHCA law on
the books and having the SEC involved
to FERC authority, which albeit could
play a more responsible role and one
with larger oversight, but we are not
giving them the direction to do so in
this bill. We are repealing those stat-
utes that would give them specific
standards by which to measure both
these issues of market-based rates and
mergers. We are giving new responsi-
bility to an organization and taking
away the consumer protections.

It does not make sense, in this time
and era of an energy crisis in the West,
where consumers have been gouged,
where FERC has not been able to pro-
tect consumers before the incident in
reviewing statistics and after the inci-
dent, to now say, Let’s lessen the
standard by which FERC should be in-
volved, let’s give them more authority
to allow the energy companies to move
more quickly, to move more aggres-
sively without oversight on increasing
electricity rates.

We cannot say to the consumers of
America that we learned nothing from
the Western energy crisis. We cannot
say that to them. We have to adopt
this amendment and say we know that,
while we are repealing some laws and
putting more responsibility on FERC,
we are going to make sure consumers
are protected.

I urge my colleagues to adopt this
very needed consumer protection
amendment.

The PRESIDING OFFICER. The Sen-
ator from California.

Mr. REID. Madam President, will the
Senator yield for a brief announce-
ment?

Mrs. BOXER. Yes, I will be glad to
yield.

Mr. REID. Madam President, we ex-
pect a vote on this matter within the
next 15 or 20 minutes. All Senators
should be aware there will be an effort
to vote in the near future. All Senators
should be aware of that.

The PRESIDING OFFICER. The Sen-
ator from California.
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Mrs. BOXER. I thank the Chair.

Madam President, I thank my friend
and colleague, Senator MARIA CANT-
WELL, and Senator DAYTON for bringing
this amendment to the floor. I am a
strong cosponsor of it.

Senator CANTWELL made a point that
we need to learn what happened to
those of us on the west coast who went
through a terrible crisis in electricity
and runaway price hikes. We all know
if we do not look at history and the
mistakes that were made, we are going
to repeat those mistakes.

What the Senator from Washington
is trying to do—and some of us are
strongly behind her—is to tell the rest
of our colleagues that we hope they
prepare against what happened to us
and make sure consumers are not for-
gotten.

I am stunned that there would even
be objection to this amendment. All we
are doing is ensuring that since
PUHCA was repealed, we want to make
sure the standard is not lowered. We
want to make sure consumers are pro-
tected.

I can guarantee that those who vote
for this bill, if this amendment goes
down, are going to be back here com-
plaining that they really did not under-
stand what we were doing when we did
not protect consumers. How do I know
this? Because it is clear. What did we
learn from Enron? Remember Enron?
We learned that they did everything in
secret. They did everything in secret.
They sold the same electricity 15 times
over. This is according to testimony
from the people in California who suf-
fered the consequences.

I guess, I say to my colleague, if the
rest of this Senate wants to see an en-
ergy crisis happen in their States, all
we can do is offer up this amendment
as a way to stop it. But in the under-
lying bill, there is very little trans-
parency. We need to make sure the
books and records of these companies
are open and they are clear so that my
colleagues in their States can see why
their prices are going up 100 percent,
200 percent, 300 percent. In our case, it
was over a b500-percent increase in the
price of electricity. By the way, de-
mand was going down.

It is extraordinary. One year ago,
April 2001, wholesale electricity was
selling for $201 per megawatt. A year
earlier before the crisis began, it was
$32 per megawatt. It went up $32 to
$201. That is a 528-percent increase.

Why did it happen? Because of de-
regulation. The problem is, there was
no transparency. Everyone was paying
more. We had rolling blackouts. We
had horrible problems. Believe me
when I tell you, Madam President—you
know this because you have visited
California often—this is a State that, if
it was a nation, according to our gross
domestic product, would be the fifth
largest nation in the world. When I
started in politics, we were ninth. It
shows you how long I have been in poli-
tics, but it also shows the incredible
growth of our agricultural sector and
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Silicon Valley and their need to have
electricity.

Mind you, it is not wasted. California
now is the No. 1 State in energy effi-
ciency per capita. During the crisis,
our demand went down. No one can tell
us our prices went up because demand
went up, which is what the Vice Presi-
dent said. Our demand went down. We
have been amazing at saving.

Someone has to look out for the con-
sumer, and that is why I support what
Senator CANTWELL is doing.

I, frankly, believed repealing PUHCA
in the underlying bill was not the way
to go. That was my opinion. But since
we have taken the matter of PUHCA
and transferred those responsibilities
to FERC, let’s at least make sure
FERC has the same opportunity to
learn the facts as the SEC did under
PUHCA. That is why this amendment
is so important.

This is what Loretta Lynch, the
president of the California Public Utili-
ties Commission, testified last week
before the Commerce Committee about
FERC and the weakening of its report-
ing requirements. Ms. Lynch testified:

FERC has over the past few years at the
urging of Enron and others diluted the re-
porting requirements, loosened the account-
ing rules and exempted large classes of en-
ergy sellers from making required disclo-
sures.

This is not from me. This is from
someone on the ground, the head of our
public utilities commission. Then she
goes on to say:

FERC does not even require the same data
to be filed in its quarterly reports, allowing
companies like Enron to hide the true nature
and extent of activities through skeletal
public reporting and not be called to account
by FERC.

The bottom line is, with this amend-
ment, we are trying to restore some
transparency. We need to see what
these companies are doing.

As I say, it is stunning to me that we
do not have support for this amend-
ment, which is very modest in what it
tries to do. The Senator from Wash-
ington has taken the critiques of this
amendment and has answered one
point at a time. The critiques we have
heard in this debate simply are not
right.

One of the claims is that we keep
PUHCA on the books. How ridiculous.
PUHCA is repealed. We do not bring it
back. All we are saying is now that the
underlying bill gives the responsibility
of PUHCA to FERC, there ought to be
some rules that show we care about the
consumer and that the consumer will
not be forgotten.

In closing, I think the Senator from
Washington knows her stuff on this.
She is on the Energy Committee. She
gets it. She is taking the lessons of the
west coast, what happened to our con-
sumers, which was devastating, and
saying to everyone: Please listen to us.
We want to avoid this in the rest of the
country. That is why she has the sup-
port of the AARP. Older Americans are
the ones who get caught. They live on
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fixed incomes. When those electricity
prices go up, it is not fun and games.
This is real people suffering. They suf-
fered in Oregon, they suffered in Wash-
ington, and they suffered in California.

So what are we doing in this bill?
Nothing to really help them. We are
ensuring this cannot happen elsewhere,
and that is why we have so many oth-
ers supporting this amendment, such
as the Consumer Federation of Amer-
ica, the Consumers for Fair Competi-
tion, the Consumers Union, the Elec-
tricity Consumers Resource Council,
the National Alliance for Fair Com-
petition, the National Association of
State Utility Consumer Advocates, the
National Environmental Trust, the Na-
tional League of Cities, the National
Rural Electric Cooperatives Associa-
tion, the Natural Resources Defense
Council, the Physicians for Social Re-
sponsibility.

This is a health issue when people
cannot turn on the air-conditioning. If
we do not protect the consumers, we
have problems. Public Citizens sup-
ports this amendment, the Sierra Club,
the U.S. Conference of Mayors, the
Union of Concerned Scientists, and the
U.S. Public Interest Research Group.
This is the consumer protection pack-
age.

My colleague from Washington did a
good job. She took amendments from
those of us who were looking at dif-
ferent areas where we thought the bill
did not reach the level of consumer
protection it should and put them into
an omnibus amendment. I congratulate
her.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Ms. CANTWELL. Madam President, I
appreciate the comments of the Sen-
ator from California on the amend-
ment. I also appreciate her support for
it and her articulation of the problem.

I ask the Senator from California—
obviously, both of our States are being
greatly impacted from this crisis. I
think we have had numerous, thou-
sands, of constituents who ask us how
we got into this situation and ask us
exactly how this situation occurred to
this degree and why there were not
more Federal protections in place.

Given the impact to both Washington
and California, consumers want to
know how is it this kind of deregula-
tion went through at the State level
and then certain protections were not
in place at the Federal level.

Before the Senator from California
leaves the Chamber, I ask if she would
answer this question about her con-
stituents’ desires to see a safeguard at
the Federal level to make sure that
further deregulation, and the incurring
investigation of high energy prices, are
adequately dealt with and whether con-
sumers believe these protections have
been adequately up to date, because in
my State people have said repeatedly,
where is the Federal role and responsi-
bility in making sure these consumers
were not gouged?
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In California, a new system was put
in place. The Federal Energy Regu-
latory Commission was supposed to
oversee that and to judge whether it
was going to work as far as market-
based rates, and clearly it did not
work. Not only did FERC approve it, it
did not monitor it after it went into
place. It did not stop and say that un-
just and unreasonable rates are
gouging consumers in California, until
the lights went out.

So why would we now say—and I am
curious as to the Senator’s experience
in hearing from constituents about this
Federal role—to them, we are going to
consolidate and make it even easier;
put authority under FERC and weaken
the standard? Not only are we going to
give them direction, but we are going
to say we are going to give them less
tools to play that role; we are going to
give them a lower legal standard by
which to review these; we are going to
allow them to make market-based de-
cisions without the criteria of respect-
ing the consumers and protecting and
advancing their interests as they look
at mergers.

I am curious as to the California ex-
perience. I know the experience has
been clear in my State. They wanted
unjust and unreasonable rates to be
looked at when they were being
charged 85 percent more. They thought
it was very clear that was unjust and
unreasonable. In my State, these peo-
ple have to live with 8- and 9-year
Enron contracts.

As my California colleague said, they
sold power 15 times to different people.
They are literally buying power at a
cheap rate and within my State selling
it at an increase, double, triple the in-
crease, to other consumers in my
State. They are getting away with it,
and FERC is doing nothing to make
sure those rates are being investigated
as unjust and unreasonable, and they
are not letting my constituents out of
those long-term contracts in the next
maybe 8 or 9 years of 85-percent in-
creases in energy prices.

So why would States that have been
impacted want to give FERC the direc-
tion but say, here are the legal stand-
ards, they are less than they were be-
fore, so go at this business? So if my
colleague from California could com-
ment on her experience in that Federal
role and what it is that safeguards con-
stituents who have been harmed in per-
sonal situations and in economic busi-
nesses.

States’ economies have been ruined
over this situation, and now we are
saying to them that our colleagues are
going to provide less protections for
them.

Mrs. BOXER. That is the key. The
fact is, in our States—I will just talk
to my State—the only agency we had
to protect us was FERC. FERC, under
the Clinton administration, found that
the prices were unjust and unreason-
able. Then there was a switch in ad-
ministrations and they never repealed
that. They admitted they were unjust
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and unreasonable, but they did abso-
lutely nothing to help us—for 1 year.
We were talking about billions of dol-
lars of costs. The long-term contracts
were signed under duress by our Gov-
ernor because the spot market was so
impossible he tried to get some of the
demand away from the spot market,
went into these long-term contracts.
Fortunately, he has begun to renego-
tiate those.

We have asked FERC to help us re-
negotiate most of them. It is stunning
to me that this underlying bill gives so
much more power to FERC when under
the law as it existed they did nothing
to help our people for 1 year. They fi-
nally put in place the market-based
pricing and, by the way, it cured our
problem.

After this administration saying for
a year that it would not cure our prob-
lem, it cured our problem. Those mar-
ket-based prices are set to expire in
September, and already the new Chair-
man of FERC has hinted that he is not
going to reimpose those price caps.

So I say to my colleague, the only
agency—because we had deregulated in
our State, and believe me there was
enough blame to go around. It was a bi-
partisan deregulation recommended by
Pete Wilson, our then-Governor, and it
went through. Enron and others had
absolutely no one looking over their
shoulder, and the only agency that
could have done anything to help us
against unjust and unreasonable prices
was FERC. The bottom line is: They
did nothing for a year. It was a dis-
aster.

In this underlying bill, we are giving
FERC even more work by repealing
PUHCA, which was administered by
the SEC, and giving it over to FERC,
and having very few requirements on
the open books and records.

So a company such as Enron—Enron
is gone. They said California would
sink, but they sank. We are OK. They
sank. But there is going to be Enron II
and Enron IIT and Enron IV because,
unfortunately, they showed how it
could be dealt with, at least in the
short term. When that happens under
the underlying bill, there is very little
that FERC will be able to get at in
terms of the transparency of the
records.

The one thing we learned was there
was a lot of secrecy going on. The sale
of electricity—Enron was a broker, in
between the generators and the con-
sumers, so Enron would go buy elec-
tricity from a generator at a pretty
good price for the generator but then
they would sell it to themselves, 14
times to subsidiaries. Each time they
showed a profit on the books to make
Enron look more successful, more prof-
itable, and each time they jacked up
the rates until it got to the final sale
at 520 percent—sometimes higher—
than it was the year before, and that
became the benchmark price. All this
was secret.

We have an opportunity in an energy
bill to make sure this experience does
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not happen again. What do we do? We
step back. That is why the consumer
groups in this country are absolutely
upset about this bill and why they have
come together in an unprecedented
number. I ask unanimous consent to
have the list of organizations sup-
porting this amendment printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SUPPORT THE CONSUMER PROTECTION PACKAGE

Amendment #3097, offered by Senators
Dayton, Wellstone, Feingold, Cantwell,
Boxer and Wyden, would add crucial con-
sumer protections to the electricity title of
the Senate energy bill, incorporating lessons
learned from the Western electricity crisis
and Enron’s collapse.

AARP.

Air Conditioning Contractors of America.

Alliance for Affordable Energy.

American Public Power Association.

Consumers Federation of America.

Consumers for Fair Competition.

Consumers Union.

Electricity Consumers Resource Council.

National Alliance for Fair Competition.

National Association of State Utility Con-
sumer Advocates.

National Environmental Trust.

National League of Cities.

National Rural Electric Cooperatives Asso-
ciation.

Natural Resources Defense Council.

Physicians for Social Responsibility.

Public Citizen.

Sierra Club.

Transmission Access Policy Study Group.

U.S. Conference of Mayors.

Union of Concerned Scientists.

US Public Interest Research Group.

Vote ‘““Yes” on the Consumer Protection
Package.
Mrs. BOXER. They have come to-

gether behind Senators CANTWELL and
DAYTON to say: Please, fix this bill. Do
not do what California did.

Just because something is changing
does not mean it is changing in a right
way. We have to be very careful. Did
we learn anything in California, Wash-
ington, and Oregon? The word ‘‘deregu-
lation’ is a beautiful word. I love it. I
wish we didn’t need regulations, and I
wish everyone did everything right.
However, in a society where you must
have your heat and you must have your
air because you must run a business,
you must make sure an elderly person
in summer does not suffer from the
dangers of heat exhaustion, you have
to have a way to make sure this impor-
tant need is not forgone.

I thank my friend. The California ex-
perience is forever seared in my mind
and heart. I don’t want other States to
go through the same thing. This
amendment will help in that regard. I
hope the Senator wins this amend-
ment. The way things are going, we
may not make it. But we are on the
right side. We are not going to give up.
Just as we learned in California, we
can vote a lot of things in, but when
the people say, What are you doing, we
come back here pretty darn quick.
From my experience in California, this
is not the way to go. This underlying
bill is not the way to go. My friend has
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pinpointed the need for consumer pro-
tections.

I thank the Senator.

Ms. CANTWELL. I thank my col-
league from California for her articu-
late rendering of what has happened in
the California market and the com-
plexity of this issue. She is right, the
consumers have asked, Where have the
Federal role and responsibility been?
People in our States did not think
FERC responded quickly enough and do
not believe FERC has all the tools now
necessary to protect other States from
this same thing happening again or to
conduct the investigation that needs to
take place to make sure consumers are
not gouged after September when the
expiration of this current FERC order
occurs.

We are saying: If you are going to
give FERC the responsibilities and re-
peal PUHCA, and also change from SEC
to FERC authority, we are giving
FERC real responsibility with no stat-
utory guidance. But then we are essen-
tially saying—wink, wink—we are not
giving you any of the tools to enforce
these authorities; we want you to just
be part of the equation but not have
any statutory authority to make the
investigations. Let’s say instead: You
can proceed with market-based rates
instead of cost-based rates. But if you
are going to proceed with market-based
rates, you must make sure there are
competitive markets. You must make
sure you effectively monitor those
markets. You must make sure you pre-
vent the abuse of those market powers.
You must make sure you are pro-
tecting the consumer interests, and
you must ensure that there are just
and reasonable rates. That seems to me
to be very fair, that these consumer
issues are protected in legislation.
That is all we are asking.

If we are going to give responsibility
to FERC, let’s make sure we tell them
to protect the consumer interests, not
the big business interests that have
caused so much economic devastation
in the West.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. I will speak briefly
in response to some of the comments
made, and then I will move to table the
amendment.

We have had a good debate about it.
I will speak about three aspects: First,
the argument, the allegation, that we
are, in the underlying bill before the
Senate, agreed to on a bipartisan basis,
lowering the legal standard. That is
one of the arguments that has been
made. It is simply wrong. We are not
lowering the legal standard. The legal
standard is, and always has been, that
determinations be consistent with the
public interest; that acquisitions,
mergers, consolidations, be consistent
with the public interest.

What we are doing is saying that, for
mergers, we have enhanced the author-
ity and responsibility of the Federal
Energy Regulatory Commission by say-
ing that not only must they determine
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it is consistent with the public inter-
est, which has been the standard in the
past, we are requiring them to deter-
mine that consumers will not be
harmed—that 1is, consumers, rate-
payers of existing utilities, will not be
harmed. We are requiring them to
make a determination that regulation,
either Federal or State regulation, will
not in any way be impaired. And we are
requiring FERC to make a determina-
tion that there will be no cross-subsidy
to any other company than the com-
pany being acquired or merged.

What we are doing is increasing the
responsibilities we are imposing on
FERC. A lot of criticism has been lev-
eled against FERC in the way they re-
sponded on the west coast. I agree with
much of that. I think they were very
slow to respond to the spike in prices
in California and the Northwest. I was
critical at the time, and I continue to
be critical that they were slow to re-
spond. We are putting an affirmative
duty on FERC to step in anytime there
is evidence that a market-based rate is
not just and reasonable. It is FERC’s
responsibility under the language we
have to withdraw those market-based
rates and to require just and reason-
able rates.

That is a new responsibility we are
imposing. It is an appropriate responsi-
bility. The argument that, because
they did not move quickly enough
under current law, we should now go
ahead and change the law to give them
this new responsibility does not make
sense to me.

With regard to the provisions the
Senator from California was raising
about the transparency of books and
records, I agree entirely that the books
and records of any and all of these
companies that are subject to regula-
tion should be open for inspection. The
provisions we have in the bill require
each of these companies to maintain
and make available to FERC the books,
accounts, the memoranda, the records,
that the Commission deems relevant to
the costs that are incurred by that pub-
lic utility. Each affiliate company is
also required to do the same.

There is a provision saying that the
right of States to request books,
records, accounts, memoranda, and
other records they identify in writing
as needed by the State commissioner—
that right for them to obtain those is
also protected.

We have in this underlying bill the
protections that are required for con-
sumers. I am persuaded that the enact-
ment of this legislation, this title 2,
this electricity provision, will cure
many of the problems the Senators
from Washington and California have
been concerned with—and very rightly
concerned with this last year.

I think the argument that we are not
dealing with these issues is wrong. I
urge my colleagues to join us in ta-
bling this amendment which would un-
dermine the bipartisan agreement we
made on this provision some weeks
ago.
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I move to table the amendment, and
I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to the
motion to table the amendment No.
3234. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from South Dakota (Mr. DASCHLE)
and the Senator from South Dakota
(Mr. JOHNSON) are necessarily absent.

Mr. NICKLES. I announce that the

Senator from North Carolina (Mr.
HELMS) is necessarily absent.
The PRESIDING OFFICER (Mrs.

MURRAY). Are there any other Senators
in the Chamber desiring to vote?
The result was announced—yeas 58,
nays 39, as follows:
[Rollcall Vote No. 80 Leg.]

YEAS—58
Akaka Ensign Miller
Allard Enzi Murkowski
Allen Fitzgerald Nelson (NE)
Bayh Frist Nickles
Bennett Gramm Roberts
Biden Grassley Rockefeller
Bingaman Gregg Santorum
Bond Hagel Sessions
Breaux Hatch Shelby
Brownback Hutchinson Smith (NH)
Bunning Hutchison Specter
Burns Inhofe Stevens
Campbell Kyl Thomas
Carper Landrieu Thompson
Cleland Lincoln Thurmond
Cochran Lott Torricelli
Craig Lugar Voinovich
Crapo McCain Warner
DeWine McConnell
Domenici Mikulski

NAYS—39
Baucus Durbin Levin
Boxer Edwards Lieberman
Byrd Feingold Murray
Cantwell Feinstein Nelson (FL)
Carnahan Graham Reed
Chafee Harkin Reid
Clinton Hollings Sarbanes
Collins Inouye Schumer
Conrad Jeffords Smith (OR)
Corzine Kennedy Snowe
Dayton Kerry Stabenow
Dodd Kohl Wellstone
Dorgan Leahy Wyden

NOT VOTING—3

Daschle Helms Johnson

The motion was agreed to.

Mr. BINGAMAN. Madam President, I
move to reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Madam President, I
believe the clerk was going to report
the amendment by the Senator from
Nebraska.

AMENDMENT NO. 3140 TO AMENDMENT NO. 2917

The PRESIDING OFFICER. The
clerk will report.

The bill clerk read as follows:

The Senator from Nebraska [Mr. NELSON],
for himself, Mr. SMITH of Oregon, and Mr.
CRAIG, proposes an amendment numbered
3140 to amendment No. 2917.

Mr. NELSON of Nebraska. Madam
President, I ask unanimous consent

S3251

that reading of the amendment be dis-
pensed with.

Mr. BINGAMAN. Mr. President, I call
up amendment No. 3316 and ask for its
immediate consideration.

The PRESIDING OFFICER. Is the
Senator objecting to terminating the
reading?

Mr. BINGAMAN. I do not object to
terminating the reading. I do call up
amendment No. 3316 and ask for its im-
mediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Strike Title IIT and insert the following:
SEC. 301. ALTERNATIVE CONDITIONS AND

FISHWAYS.

(a) ALTERNATIVE MANDATORY CONDITIONS.—
Section 4 of the Federal Power Act (16 U.S.C.
797) is amended by adding at the end the fol-
lowing:

““(h)(1) Whenever any person applies for a
license for any project works within any res-
ervation of the United States under sub-
section (e), and the Secretary of the depart-
ment under whose supervision such reserva-
tion falls (in this subsection referred to as
the Secretary) shall deem a condition to
such license to be necessary under the first
proviso of such section, the license applicant
may propose an alternative condition.

‘(2) Notwithstanding the first proviso of
subsection (e), the Secretary of the depart-
ment under whose supervision the reserva-
tion falls shall accept the proposed alter-
native condition referred to in paragraph (1),
and the Commission shall include in the li-
cense such alternative condition, if the Sec-
retary of the appropriate department deter-
mines, based on substantial evidence pro-
vided by the license applicant, that the al-
ternative condition—

‘“(A) provides for the adequate protection
and utilization of the reservation, and

“(B) will either—

‘(i) cost less to implement or

‘‘(ii) result in improved operation of the
project works for electricity production as
compared to the condition initially deemed
necessary by the Secretary.

‘“(3) The Secretary shall submit into the
public record of the Commission proceeding
with any condition under subsection (e) or
alternative condition it accepts under this
subsection a written statement explaining
the basis for such condition, and reason for
not accepting any alternative condition
under this subsection, including the efforts
of the condition accepted and alternative not
accepted on energy supply, distribution,
cost, and use, air quality, flood control, navi-
gation and drinking, irrigation, and recre-
ation water supply, based on such informa-
tion as may be available to the Secretary,
including information voluntarily provided
in a timely manner by the applicant and oth-
ers.

‘“(4) Nothing in this subsection shall pro-
hibit other interested parties from proposing
alternative conditions.

“(b) ALTERNATIVE FISHWAYS.—Section 18 of
the Federal Power Act (16 U.S.C. 811) is
amended by—

‘(1) inserting ‘‘(a)”’ before the first sen-
tence; and

‘(2) adding at the end the following:

““(b)(1) Whenever the Secretary of the Inte-
rior or the Secretary of Commerce prescribes
a fishway under this section, the license ap-
plicant or the licensee may propose an alter-
native to such prescription to construct,
maintain, or operate a fishway.

‘(2) Notwithstanding subsection (a), the
Secretary of the Interior or the Secretary of
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Commerce, as appropriate, shall accept and
prescribe, and the Commission shall require
the proposed alternative referred to in para-
graph (1), if the Secretary of the appropriate
department determines, based on substantial
evidence provided by the license, that the
alternative—

““(A) will be no less protective of the fish-
ery than the fishway initially prescribed by
the Secretary; and.

“(B) will either—

‘(i) cost less to implement, or

“‘(ii) result in improved operation of the
project works for electricity production as
compared to the fishway initially prescribed
by the Secretary.

‘“(3) The Secretary shall submit into the
public record of the Commission proceeding
with any prescription under subsection (a) or
alternative prescription it accepts under this
subsection a written statement explaining
the basis for such prescription, and reason
for not accepting any alternative prescrip-
tion under this subsection, including the ef-
fects of the prescription accepted or alter-
native not accepted on energy supply, dis-
tribution, cost, and use, air quality, flood
control, navigation, and drinking, irrigation,
and recreation water supply, based on such
information as may be available to the Sec-
retary, including information voluntarily
provided in a timely manner by the appli-
cant and others.

‘“(4) Nothing in this subsection shall pro-
hibit other interested parties from proposing
alternative prescriptions. ”’

AMENDMENT NO. 3316 TO AMENDMENT NO. 3140

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from New Mexico [Mr. BINGA-
MAN] proposes an amendment numbered 3316
to amendment No. 3140.

Mr. BINGAMAN. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In lieu of the matter proposed to be in-
serted, insert the following:

TITLE III—HYDROELECTRIC ENERGY
SEC. 301. ALTERNATIVE MANDATORY CONDI-

TIONS.

(a) REVIEW OF ALTERNATIVE MANDATORY
CONDITIONS.—The Federal Energy Regu-
latory Commission, the Secretary of the In-
terior, the Secretary of Commerce, and the
Secretary of Agriculture, in consultation
with the affected states and tribes, shall un-
dertake a review of: (1) options for a process
whereby license applicants and third parties
to a relicensing proceeding being undertaken
pursuant to Part I of the Federal Power Act
could propose alternative mandatory condi-
tions and alternative mandatory fishway
prescriptions to be included in the license in
lieu of conditions and prescriptions initially
deemed necessary or required pursuant to
section 4(e) and section 18, respectively, of
the Federal Power Act; (2) the standards
which should be applicable in evaluating and
accepting such conditions and prescriptions;
(3) the nature of participation of parties
other than the license applicants in such a
process; (4) the advantages and disadvan-
tages of providing for such a process, includ-
ing the impact of such a process on the
length of time needed to complete the reli-
censing proceedings and the potential eco-
nomic and operational improvement benefits
of providing for such a process; and (5) the
level of interest among parties to relicensing
proceedings in proposing such alternative
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conditions and prescriptions and partici-
pating in such a process.

(b) REPORT.—Within twelve months after
the date of enactment of this Act, the Fed-
eral Energy Regulatory Commission and the
Secretaries of the Interior, Commerce, and
Agriculture, shall jointly submit a report to
the Committee on Energy and Natural Re-
sources of the Senate and the appropriate
committees of the House of Representatives
addressing the issues specified in subsection
(a) of this section. The report shall contain
any legislative or administrative rec-
ommendations relating to implementation of
the process described in subsection (a).

SEC. 302. STREAMLINING HYDROELECTRIC RELI-
CENSING PROCEDURES.

(a) REVIEW OF LICENSING PROCESS.—The
Federal Energy Regulatory Commission, the
Secretary of the Interior, the Secretary of
Commerce, and the Secretary of Agriculture,
in consultation with the affected states and
tribes, shall undertake a review of the proc-
ess for issuance of a license under Part I of
the Federal Power Act in order to: (1) im-
prove coordination of their respective re-
sponsibilities; (2) coordinate the schedule for
all major actions by the applicant, the Com-
mission, affected Federal and State agencies,
Indian Tribes, and other affected parties; (3)
ensure resolution at an early stage of the
process of the scope and type of reasonable
and necessary information, studies, data,
and analysis to be provided by the license ap-
plicant; (4) facilitate coordination between
the Commission and the resource agencies of
analysis under the National Environmental
Policy Act; and (5) provide for streamlined
procedures.

(b) REPORT.—Within twelve months after
the date of enactment of this Act, the Fed-
eral Energy Regulatory Commission and the
Secretaries of the Interior, Commerce, and
Agriculture, shall jointly submit a report to
the Committee on Energy and Natural Re-
sources of the Senate and the appropriate
committees of the House of Representatives
addressing the issues specified in subsection
(a) of this section and reviewing the respon-
sibilities and procedures of each agency in-
volved in the licensing process. The report
shall contain any legislative or administra-
tive recommendations relating to improve
coordination and streamline procedures for
the issuance of licenses under Part I of the
Federal Power Act. The Commission and
each Secretary shall set forth a plan and
schedule to implement any administrative
recommendations contained in the report,
which shall also be contained in the report.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Madam President, was
the amendment offered by the Senator
from New Mexico in the spirit of a sec-
ond degree to the Nelson amendment?

The PRESIDING OFFICER. The
amendment is drafted as a substitute
for the first-degree amendment.

Mr. CRAIG. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Madam President,
this issue, of course, relates to hydro-
electric power. This is a subject on
which we have been working for several
months with interested Members, with
the Senator from Idaho, the Senator
from Oregon, the Senator from Ne-
braska, and their staffs, in an effort to
achieve consensus on a very difficult
issue. I very much thank them for all
the work they have put into this effort
and their efforts to come to agreement
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as to how we should proceed. Unfortu-
nately, we have not been able to re-
solve the issues.

I know hydropower plays a very sig-
nificant role in providing needed en-
ergy to the entire Nation and particu-
larly to the Northwest. It is a very im-
portant energy source in other parts of
the country as well, particularly New
England.

There are now five first-degree
amendments and three second-degree
amendments that have been filed to
this bill with regard to the topic of hy-
droelectric relicensing. So the pro-
liferation of amendments reflects the
fact that, in spite of a lot of good work
that has been done, there is no con-
sensus about how to proceed. Unfortu-
nately, I cannot support the amend-
ment the Senators from Nebraska and
Idaho are offering today. In my view, it
does not reflect a consensus.

At this juncture, given the proce-
dural posture of the bill, I believe the
best course is to adopt the amendment
I have offered which provides that
there be a review undertaken by the
relevant agencies with respect to two
aspects of the hydroelectric relicensing
process. Let me recount what those
are.

First, whether provisions for alter-
native mandatory conditions such as
those included in the Nelson-Craig
amendment would work to improve the
process and, secondly, methods that
should be adopted to streamline the
process.

The hydroelectric relicensing process
has come under criticism. Much of that
criticism is justified due to its com-
plexity and the length of time it takes
to issue a renewal license. These delays
are not good for government, and they
are of great concern to my colleagues
and to me as well.

There are interagency efforts in place
to try to improve that process. We need
to encourage those efforts. We need to
try to let those efforts play out.

My amendment would do this by re-
quiring all the involved agencies—that
includes the Secretary of the Interior,
Federal Energy Regulatory Commis-
sion, the Secretary of Commerce, Sec-
retary of Agriculture—to report on
whether the alternative would require
all the agencies to work together to
make recommendations to the Con-
gress on how we can improve the proc-
ess.

The second thing the amendment
does is require the agencies to report
on whether the alternative mandatory
conditioning authority provisions in-
cluded in the underlying amendment
would work. My amendment would re-
quire recommendations as to what
standard should apply with respect to
alternative mandatory conditions and
the nature of participation of inter-
ested parties.

In addition, the amendment I have
offered would require an assessment of
whether this new authority would
delay an already complex and slow
process, which is a very real concern I
have.
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The Nelson-Craig amendment would
adopt alternative mandatory condi-
tioning authority while doing nothing
to streamline the process. I am con-
cerned that the amendment, rather
than improving the process, will inad-
vertently add complexity and delay to
an already overly complex and slow re-
licensing process.

I am also concerned that the Craig
amendment undermines protections for
Federal lands and resources provided
for in the Federal Power Act. Under
that act, mandatory conditions and
prescriptions are developed by the Fed-
eral land management or resource
agency for inclusion in the license to
protect wildlife refuges, mnational
parks, other Federal lands, and Indian
reservations. This conditioning author-
ity and these standards have been in
place for over 80 years.

The Senate energy bill provides new
flexibility relating to this conditioning
authority by including alternative
mandatory conditioning authority. But
the bill does this in a way that we be-
lieve is environmentally protective in
an appropriate way.

The amendment by the Senators
from Nebraska and Idaho would change
this alternative mandatory condi-
tioning authority to make it less pro-
tective of Federal lands and resources
by modifying the standard for alter-
native mandatory conditions from that
included in the bill.

Finally, the Craig amendment would
give greater weight to the views of the
license applicants over the views of
States and tribes and the public. This
is another change we believe is inap-
propriate and causes me to propose the
amendment I have called up for consid-
eration.

I acknowledge these are difficult
issues. Consensus has been difficult to
achieve. Rather than proceeding with
either the Craig amendment or the lan-
guage in the Senate bill, the one before
the Senate now, I believe the sound ap-
proach is to learn more about the im-
plications of these provisions and seek
expert input from the agencies in-
volved, and that is what the amend-
ment I have called up would do.

I urge my colleagues to support the
amendment I offer as an alternative to
the Nelson-Craig amendment.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Madam
President, I commend my colleague
from New Mexico for his very able
work on bringing forth an energy bill.
It is with some sadness I find myself
opposing his substitute amendment.

The substitute amendment is essen-
tially requesting a study in an area
where we already know the results. I
support studies when we don’t know
what the study will tell us and we don’t
know the results and we need to find
out what the situation is. But in this
case, we know what the situation is.

We have a system that suffers from
dispersed decisionmaking authority
and an inability to balance competing
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values and a system that is certainly
jeopardizing the relicensing of many of
our hydropower facilities across the
Nation.

Nearly every State will have one or
more and as much as 99.9 percent of its
hydroelectric power facilities come up
for the licensing review within the next
15 years. If they have the experience I
have had in Nebraska, they won’t have
to have a study. They can simply look
to see what has happened in Nebraska
to tell them what the future holds for
them.

The future of Nebraska is dimmed be-
cause of the past experience we have
had with the relicensing process.

We spent $40 million for one hydro-
electric powerplant in 14 years to real-
ize this project—a project built in the
1930s. That experience can tell you that
the system is lengthy, expensive, and it
doesn’t require any of that $40 million
that was spent to go into the environ-
ment, habitat, wildlife retainment, or
anything of that sort. It was money
spent on application fees, filing of pa-
pers, lawyer’s fees—$40 million to real-
ize this one project in the State of Ne-
braska, taking 14 years.

That was when we had both Senators
from Nebraska, the congressional Rep-
resentatives, and I, as Governor, sup-
porting the effort to get it done in an
expeditious fashion. That is expedition
in reverse.

The truth is, this system is not expe-
dited; it is expensive, costly, and slow.
We even had in our situation, nearly at
the end of the process, after we had
gone through the process with as many
alphabet agencies in the Federal Gov-
ernment that I thought we would ever
find, another agency that came in and
said: All the work you have done is for
naught, and we have a requirement we
would like to impose at the tail end of
the process.

They could have done it at the begin-
ning of the process. This will help al-
leviate and obviate that need. In the
State of Washington alone, you are
going to be facing the relicensing of 80
percent of your hydroelectric power in
the next 15 years—21 projects. If you
multiply that times $40 million, you
can see what the cost really is. Mul-
tiply that times the number of staff
years, in terms of what it is going to
take, and you will see what the inter-
nal cost truly is to your power authori-
ties.

I would ordinarily support a study.
But in this case, we don’t need one. We
have had the study, and the study is
experience which tells us that we need
to make this kind of correction, and we
need to make it now, not wait until the
study tells us what we already know.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized.

Mr. SMITH of Oregon. Madam Presi-
dent, I rise in opposition to the second-
degree amendment being offered by
Senator BINGAMAN. Truly, another
study of this issue will do nothing
more than run out the clock on license
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holders who must get 53 percent of the
nonfederal hydropower capacity in this
Nation relicensed within the next 15
years.

To give you an example of just how
grave a situation this is, there are 307
projects under the category, including
49 projects in California, 21 projects in
Washington, 23 projects in Wisconsin,
30 projects in New York, 23 projects in
Maine, 14 projects in Oregon, and 14
projects in Michigan. This amounts to
over 29,000 megawatts of capacity. To
put this into context, it takes 1,000
megawatts daily to run the City of Se-
attle. So when you figure that 29,000
megawatts are at stake, and you figure
what it takes to run Seattle, you can
imagine how much economic difficulty
will ensue if we do not figure out a
more reasonable way to bring on hy-
dropower relicensing.

There have been extensive hearings
already during the last two Congresses,
in the Senate Energy Committee, on
the need for hydro relicensing reform. I
have attended them all, and there has
been a committee that was chartered
under the Federal Advisory Committee
Act. That committee has concluded
that legislative reforms are absolutely
critical if we are to make progress and
meet the deadlines that are looming
over the energy capacity of this coun-
try.

There have been administrative at-
tempts to reform the process already.
Having the same agencies that have, so
far, been able to institute meaningful
reforms further study this issue will
provide us with no benefit at all. I urge
my colleagues from all parts of this
country, who have hydroelectric power,
to please support the Nelson amend-
ment. It provides modest reforms of a
narrow portion of the relicensing proc-
ess.

The time for study is done. The time
to ensure that hydropower remains an
important part of our electricity mix is
now. Madam President, no one knows
better than you and I, from the Pacific
Northwest, how critical an issue this is
for our neck of the woods. I also say
that, while all energy production has
an environmental tradeoff, truly, hy-
dropower puts out no global warming
and provides our people with the most
renewable, inexpensive, and reliable
sources of electricity there are, frank-
ly, on the Earth.

I believe if we are serious about re-
employing our people, getting our
economy moving, we have to be serious
about hydro relicensing reform.

Madam President, I know a number
of environmental groups have opposed
the Nelson amendment. I want to also
say we have, for those who are con-
cerned about the environmental issue,
as we all are, that there is a second de-
gree that I will be offering that does
enjoy the support of many environ-
mental groups, such as Trout Unlim-
ited. I quote their news release today:

Senator Smith’s amendment improves the
Craig-Nelson amendment by reducing the
loss in fishery protection from SA 3140.
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While we support Senator Smith’s amend-
ment, we still urge opposing an amended SA
3140.

The point I am trying to make is we
have improved the underlying amend-
ment, and we have given the environ-
mental community something that will
significantly help them in their advo-
cacy. To demonstrate what we are try-
ing to do with the second degree,
should the Bingaman study be de-
feated, this amendment does two im-
portant things. While it substantially,
like Senator NELSON’s, makes the
changes I think provide value to all of
the stakeholders who follow the reli-
censing process, the first would sub-
stitute the words ‘‘fish resources” for
“fishery’” in the underlying text. We
want to make it clear that we are try-
ing to protect all fish resources, not
just those fish species that are har-
vested either commercially already or
with sport fishery.

Secondly, the amendment would
begin this process in 2008. It would re-
quire license applicants to file their ap-
plications for a new license with the
Federal Energy Regulatory Commis-
sion 3 years before the current license
has expired. During the hearings before
the Energy Committee, it was clear to
me that there was frustration with the
current statutory requirement to file
only 2 years before the expiration of
the current licenses. In most instances,
this is insufficient time for FERC to
review the adequacy of the application
and to determine any additional stud-
ies that might be needed. The result is
a string of annual licenses which do
not provide certainty for consumers or
the utility and results in delays in en-
vironmental mitigation and enhance-
ment.

Licensed applicants are reluctant to
spend such funds until they know what
will, in fact, be required of them under
any new license. So I say to those who
care about the environment, the Nel-
son-Craig amendment will be improved
with the second degree that will follow.
Truly, what we need, last of all, is an-
other study on a problem that we know
only too well through experience.

If you want a study, the study is Sen-
ator NELSON, who was Governor Nel-
son. His experience is all the study we
need that we have a broken system and
we need to repair it. I remind my col-
leagues that none of us has a job in any
industry unless electricity is produced
first. Hydropower is crucial in the mix
of America’s energy. It is absolutely
the backbone of the Pacific Northwest.
This is needed, and then we have a way
to protect the environment and a way
to improve this process.

I yield the floor.

Ms. CANTWELL. Mr. President, over
the last 6 weeks, while we have debated
essential elements of the energy bill,
from ANWR and CAFE to electricity
deregulation and ethanol, I have joined
the sponsors of this amendment, the
chairman and ranking member of the
Energy Committee and others in trying
to forge a consensus on how best to re-
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form the
process.

Let me state at the outset, that I
share the sponsor’s deep sense of frus-
tration and concern with how the ex-
isting hydro relicensing process works
for all participants.

With more than 9,300 megawatts of
nonfederal hydropower capacity, Wash-
ington State is the single most hydro
dependent state in the Nation. The
power of the great rivers of the Pacific
Northwest has contributed to our econ-
omy, created industries and even
helped to win the Second World War.
There is no area of the country where
hydropower generation has greater im-
portance.

At the same time, Washington State
also relies on the natural abundance of
these spectacular rivers. Washington’s
rivers provide year-round recreation
opportunities, including fishing and
boating, these features contribute
enormously to our economy as well as
our environment. Our rivers are also
home to salmon and steelhead runs,
the cultural soul of the Pacific North-
west.

The rivers serve as an important eco-
nomic and cultural resource to several
Northwest Indian tribes that entered
into treaties with the U.S. based on the
promise to protect and honor their
rights and resources.

Our reliance on hydropower and on
the recreational and environmental
benefits of our rivers requires us to em-
ploy a balanced approach to their use.
Utility operators have shared with me
horror stories about how the rising
costs, loss of operational flexibility,
and lost generation due to new oper-
ating constraints imposed during reli-
censing are impacting their ability to
bring power to Washington’s con-
sumers. At the same time, 12 runs of
Washington State salmon are now in-
cluded on the endangered species list.

We can and must find the right bal-
ance to ensure continued survival of
these species while maintaining hydro-
power production.

Many hydropower projects, including
some in the Northwest, were built
without adequate consideration of im-
pacts on the environment. Most were
built prior to the enactment of essen-
tial environmental laws like the Clean
Water Act and Endangered Species Act.
Relicensing offers a unique opportunity
to reassess the licenses of these hydro-
power dams, bring them up to modern
standards, and ensure the long-term
health of our rivers.

The current process for licensing hy-
dropower projects has had mixed re-
sults. On the one hand, we have exam-
ples of great successes. The Cowlitz
was once home to some of the most
bountiful salmon and steelhead runs in
the Pacific Northwest. In August 2000,
a landmark relicensing settlement was
signed that will open up more than 200
miles of renewed habitat. The settle-
ment is supported by Federal and State
agencies, conservation groups, and the
hydro utility. On the other hand, the

hydroelectric relicensing
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Cushman project has been operating
under annual licenses due to disputes
over appropriate environmental meas-
ures. While Tacoma Power has contin-
ued operating the project for over 20
years, there remain a number of seri-
ous environmental challenges.

And on all sides we have parties
pointing the finger at one another
claiming that the other is always to
blame. I do not believe that any of the
parties to relicensing, Federal re-
sources agencies, FERC, tribes, States,
the industry or advocacy groups, are to
blame for problems in relicensing. In
fact, I believe most parties are good ac-
tors caught up in an outdated, bureau-
cratic process desperately in need of
reform.

There is no question that the exist-
ing licensing process can be improved.
We can make it faster and cheaper
without sacrificing environmental
quality. Quicker licensing would im-
prove the efficiency of these projects
and improve the environment. This is a
goal that I would strongly support, if
we were debating such measures today.

Unfortunately, that is not what the
amendment before us today accom-
plishes. Instead, the amendment cre-
ates a new appeals process, another
step, to this flawed process without re-
quiring FERC and the resource agen-
cies to address the fundamental prob-
lems contributing to the delays and
skyrocketing costs.

I agree with the supporters of this
amendment that one part of the solu-
tion is to allow participants to propose
creative solutions in balancing energy
and environmental priorities. While I
can’t fully agree with the approach
taken in this amendment, I do agree
that parties should be rewarded for
coming together and proposing innova-
tive new solutions. But more impor-
tantly, there will be no real improve-
ment until Congress requires or FERC
and the resource agencies agree to sig-
nificant structural reform. This
amendment falls far short.

Section 306 of the underlying bill pro-
vides an opportunity to streamline the
licensing process by requiring agencies
to work together with FERC in a more
cooperative manner. It also requires
the coordination of environmental re-
views and places a number of require-
ments on FERC to maintain a better,
more transparent schedule for reli-
censing proceedings.

But the amendment before us today
deletes section 306, the only hope for
real fundamental reform of an obvi-
ously flawed process.

It is important for the people of
Washington State to get this right, and
soon. We will have to relicense 19 hy-
dropower projects over the next several
years. The resulting licenses will set
the terms for hydro projects to operate
on our rivers for another 30 years. We
need a process that will issue licenses
promptly, with full environmental pro-
tection, bringing these projects into
compliance with modern laws. It is dis-
appointing that this amendment will
not do the job.
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I reluctantly oppose the Craig
amendment because I believe we are
missing an opportunity to accomplish
real reform. But regardless where the
votes are on this amendment, this is
not the end of the discussion about hy-
dropower licensing reform, but rather a
beginning. I look forward to working
with my colleagues in the Senate and
those in industry, the environmental
community, tribes, States, and other
interests in order to maintain the tre-
mendous hydropower assets of our
State while protecting and restoring
our environmental future.

The PRESIDING OFFICER. The Sen-
ator from Nebraska is recognized.

Mr. NELSON of Nebraska. Madam
President, I want to say that a study
should ordinarily tell us something we
don’t know, bring us to conclusions
that we have not yet reached, or pro-
vide facts that are not otherwise evi-
dence.

But there are no facts that are absent
here. There are no conclusions that we
cannot draw on the basis of what we
know, and there certainly isn’t an ex-
perience yet to be determined. So a
study is unnecessary. It is very clear,
though, action is necessary.

Respectfully, I move to table the sub-
stitute second-degree amendment of-
fered by the Senator from New Mexico.

The PRESIDING OFFICER. The
question is on agreeing to the motion.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, I
thought the Senator from Nebraska
asked for the yeas and nays.

The PRESIDING OFFICER. The mo-
tion to table has been made.

Mr. NELSON of Nebraska. I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The Chair reminds Senators that the
motion to table is not debatable. It will
take unanimous consent at this time
for further debate.

The question is on agreeing to the
motion to table amendment No. 3316.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from South Dakota (Mr. DASCHLE)
and the Senator from South Dakota
(Mr. JOHNSON) are necessarily absent.

Mr. NICKLES. I announce that the

Senator from North Carolina (Mr.
HELMS) is necessarily absent.

The PRESIDING OFFICER (Mr.
CLELAND). Are there any other Sen-

ators in the Chamber desiring to vote?
The result was announced—yeas 54,
nays 43, as follows:
[Rollcall Vote No. 81 Leg.]

YEAS—54
Allard Burns Craig
Allen Campbell Crapo
Bennett Carper DeWine
Bond Cleland Dodd
Breaux Cochran Domenici
Brownback Collins Ensign
Bunning Conrad Enzi
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Fitzgerald Landrieu Santorum
Frist Lincoln Sessions
Gramm Lott Shelby
Grassley Lugar Smith (NH)
Hagel McCain Smith (OR)
Hatch McConnell Stevens
Hollings Miller Thomas
Hutchinson Murkowski Thompson
Hutchison Nelson (NE) Thurmond
Inhofe Nickles Voinovich
Kyl Roberts Warner
NAYS—43

Akaka Edwards Murray
Baucus Feingold Nelson (FL)
Bayh Feinstein Reed
Biden Graham Reid
Bingaman Gregg Rockefeller
Boxer Harkin Sarbanes
Byrd Inouye Schumer
Cantwell Jeffords Snowe
Carnahan Kennedy Specter
Chafee Kerry Stabenow
Clinton Kohl Torricelli
Corzine Leahy Wellstone
Dayton Levin Wyden
Dorgan Lieberman
Durbin Mikulski

NOT VOTING—3
Daschle Helms Johnson

The motion was agreed to.

Mr. CRAIG. Mr. President, I move to
reconsider the vote.

Mr. REID. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

ORDER FOR RECESS

Mr. REID. Mr. President, for the in-
formation of all Members, I have
checked with the minority, and I ask
unanimous consent that between the
hours of 3 and 4 o’clock this afternoon,
the Senate be in recess to listen to Sec-
retary Powell in S—-407. I ask that that
time count against the postcloture
hours under this measure now before
the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3306 TO AMENDMENT NO. 3140

Mr. SMITH of Oregon. Mr. President,
I call up amendment No. 3306, the
Smith second-degree amendment to
the Nelson of Nebraska amendment No.
3140, and ask for its immediate consid-
eration.

The PRESIDING OFFICER. The
clerk will report.

The senior assistant bill clerk read as
follows:

The Senator from Oregon [Mr. SMITH] pro-
poses an amendment numbered 3306 to
amendment No. 3140.

Mr. SMITH of Oregon. I ask unani-
mous consent the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To clarify the definition of
renewable energy)

Strike Title III and insert the following:

“SEC. 301. ALTERNATIVE CONDITIONS AND
FISHWAYS.
“(a) ALTERNATIVE MANDATORY CONDI-

TIONS.—Section 4 of the Federal Power Act
(16 U.S.C. 797) is amended by adding at the
end the following:

‘(h)(1) Whenever any person applied for a
license for any project works within any res-
ervation of the United States under sub-
section (e), and the Secretary of the depart-
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ment under whose supervision such reserva-
tion falls (in this subsection referred to as
the ‘Secretary’) shall deem a condition to
such license to be necessary under the first
proviso of such section, the license applicant
may propose an alternative condition.

‘(2) Notwithstanding the first proviso of
subsection (e), the Secretary of the depart-
ment under whose supervision the reserva-
tion falls shall accept the proposed alter-
native condition referred to in paragraph (1),
and the Commission shall include in the li-
cense such alternative condition, if the Sec-
retary of the appropriate department deter-
mines, based on substantial evidence pro-
vided by the license applicant, that the al-
ternative condition—

‘(A) provides for the adequate protection
and utilization of the reservation; and

{(B) will either—

‘(i) cost less to implement, or

“‘(ii) result in improved operation of the
project works for electricity production as
compared to the condition initially deemed
necessary by the Secretary.

‘(3) The Secretary shall submit into the
public record of the Commission proceeding
with any condition under subsection (e) or
alternative condition it accepts under this
subsection a written statement explaining
the basis for such condition, and reason for
not accepting any alternative condition
under this subsection, including the effects
of the condition accepted and alternatives
not accepted on energy supply, distribution,
cost, and use, air quality, flood control, navi-
gation, and drinking, irrigation, and recre-
ation water supply, based on such informa-
tion as may be available to the Secretary,
including information voluntarily provided
in a timely manner by the applicant and oth-
ers.

‘(4) Nothing in this subsection shall pro-
hibit other interested parties from proposing
alternative conditions.’

“(b) ALTERNATIVE FISHWAYS.—Section 18 of
the Federal Power Act (16 U.S.C. 811) is
amended by—

‘(1) inserting ‘‘(a)’”’ before the first sen-
tence; and

‘(2) adding at the end the following:

‘(b)(1) Whenever the Secretary of the Inte-
rior or the Secretary of Commerce prescribes
a fishway under this section, the license ap-
plicant or the licensee may propose an alter-
native to such prescription to construct,
maintain, or operate a fishway.

‘(2) Notwithstanding subsection (a), the
Secretary of the Interior or the Secretary of
Commerce, as appropriate, shall accept and
prescribe, and the Commission shall require,
the proposed alternative referred to in para-
graph (1), if the Secretary of the appropriate
department determines, based on substantial
evidence provided by the licensee, that the
alternative—

‘(A) will be no less protective of the fish re-
sources than the fishway initially prescribed
by the Secretary; and

‘(B) will either—

‘(i) cost less to implement, or

‘(ii) result in improved operation of the
project works for electricity production as
compared to the fishway initially prescribed
by the Secretary.

(3) The Secretary shall submit into the
public record of the Commission proceeding
with any prescription under subsection (a) or
alternative prescription it accepts under this
subsection a written statement explaining
the basis for such prescription, and reason
for not accepting any alternative prescrip-
tion under this subsection, including the ef-
fects of the prescription accepted or alter-
native not accepted on energy supply, dis-
tribution, cost, and use, air quality, flood
control, navigation, and drinking, irrigation,
and recreation water supply, based on such
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information as may be available to the Sec-
retary, including information voluntarily
provided in a timely manner by the appli-
cant and others.

‘(4) Nothing in this subsection shall pro-
hibit other interested parties from proposing
alternative prescriptions.””’

“(c) TIME OF FILING APPLICATION.—Section
15(c)(1) of the Federal Power Act (16 U.S.C.
808(c)(1)) is amended by striking the first
sentence and inserting the following:

‘(1) Each application for a new license pur-
suant to this section shall be filed with the
Commission—

‘(A) at least 24 months before the expira-
tion of the term of the existing license in the
case of licenses that expire prior to 2008; and

‘(B) at least 36 months before the expira-
tion of the term of the existing license in the
case of licenses that expire in 2008 or any
year thereafter.””

Mr. SMITH of Oregon. Mr. President,
I yield my time for commentary to the
Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator has no such right. The Senator
from Idaho can seek recognition at any
time.

Mr. CRAIG addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, we just
took a very critical and, I believe, im-
portant vote in the Senate pertaining
to the Nelson-Craig amendment, and
now second-degreed by the Senator
from Oregon. While I know the Senator
from New Mexico and I have worked
long and hard on the issue of hydro re-
licensing, I think the will of the Senate
has spoken as it relates to moving this
issue to the forefront and making a
legislative determination on what the
public policy ought to be as it relates
to the relicensing of hydro facilities
around this country.

We have now for well over a decade
and a half spent a great deal of time
looking at the hydro relicensing proc-
ess. Many of the licensees have spent
millions and millions of dollars trying
to shape it and determine it. Study
after study—and here are about 7 of
them, some 1,400 pages of studies over
the last decade—have said there is a
problem that can only be determined
by a legislative fix. That is exactly
what the Nelson-Craig amendment,
now second-degreed by the Senator
from Oregon, does. It maintains the
amendment, and the second degree
maintains the current standard in sec-
tion 4(e).

The Secretary of the Interior can de-
termine whether an alternative condi-
tion offered by the licensee ensures the
adequate protection and utilization of
the ‘‘Federal reservation.”

“Federal reservation” is a term of
art in the Federal licensing of projects
as it relates to protecting the re-
sources, protecting the land.

The reason this amendment is impor-
tant is when we go to conference with
this bill, the House has said something
very different. The House said, in their
version of the hydroelectric relicense
reform, that they would change the
standard in 4(e), requiring the Sec-
retary of the Interior to ensure an al-
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ternative condition provides no less
protection for the reservation than
provided by the conditions deemed ini-
tially necessary by a midlevel staff
person at the Interior. That is a higher
threshold than is currently required
under licensing.

What is so important is that we take
the right language to the conference to
make sure if we advance or change the
relicensing projects of hydro—and the
Senator from Nebraska has spoken elo-
quently about the problems of Ne-
braska, the Senator from Oregon has
talked about the multitude of projects
to be relicensed over the next decade;
we know that hydro is about 19 to 20
percent of the electrical base of this
country—while we want to modernize
these facilities, bring them into com-
pliance under better environmental
standards, what we cannot have is a
multi-multimillion-dollar process that
doesn’t get us anywhere and, in the
end, actually reduces the ability of
these facilities to produce power.

The Senator from Nebraska spoke of
a process in his State that cost $40 mil-
lion to relicense a hydro project. My
guess is that the project, when it was
initially built some 30 years prior, cost
a fourth of that amount—$8 million,
$10 million. And now just to relicense
it, just to go through the legal hoops
and hurdles and timelines involved it
costs $40 million? That doesn’t talk
about the retrofits. That doesn’t talk
about new concrete poured or concrete
taken away or fish ladders or resched-
uling and reprogramming the flows of
waters to accommodate fish and habi-
tat downstream. None of that was spo-
ken to—nor the loss of generating ca-
pacity. Just the process costs that
amount of money.

That is why these studies have
shown, time and time again, this is a
problem that has to get fixed legisla-
tively. Yes, we have had working
groups inside the departments of our
Federal Government over the last num-
ber of years.

When I first began to examine the
hydro relicensing problem 5 years ago,
to the Clinton administration’s credit,
they began to get all their agencies to-
gether to try to streamline the process.
That is in the eye of the beholder, and
they did work. But there was nothing
in the law that required it. What we
were hoping to do is to do that.

What we have done instead as an al-
ternative is provide, when the licensee
comes up with an approach, and a
stakeholder comes up with an different
approach, that the licensee can say: We
can arrive at the standards and meet
the needs of the stakeholder for less
money in a different approach, and the
Secretary of the Interior, in this in-
stance, can arbitrate that and make
those determinations they can now not
make.

It ensures a balance and account-
ability to Federal resource agencies
that I think is critically important.
Isn’t it fascinating that a third level
bureaucrat can make a demand that
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even the Secretary cannot act on, that
may cost millions and millions of dol-
lars? It may even take down a hydro
facility because it can no longer oper-
ate in an economically effective way
and the licensee would simply walk
away and the facility would come down
and it would be no longer productive
because someone downline in an agen-
cy determined they needed something
that could not in any way be arbi-
trated, that could not in any way be
accommodated by different approaches,
or an alternative review.

That is what we offer in the Nelson
amendment. That is why it is critical.
The Smith amendment, then, gives a
little flexibility in time that we think
is important. Trout Unlimited has said
it is important.

We are certainly willing to accommo-
date this. This in no way is an anti-en-
vironmental vote. The process itself is
still intact. All of the players get to
the table. All of the players’ viewpoints
are heard.

We said, when the licensee comes for-
ward and says I can meet those new
standards for less money in a different
way, that is a consideration which be-
comes part of the process that does not
now exist. We think that is right. We
think it is reasonable. That is the way
government ought to work.

If we lose our hydro base in this
country—and we could—how do we re-
place it? Coal-fired plants? A new nu-
clear plant? It can never be made up by
wind and solar because it can never
produce that amount of power. It
would have to be replaced. It is re-
placed, at least in volume, by the cur-
rent alternatives I have mentioned. In
most instances, and in most States,
those alternatives today are somewhat
unacceptable.

That is why it is so critically impor-
tant that the Nelson-Craig-Smith
amendment move forward as a part of
this energy bill and into the conference
where we can work out our differences
and hopefully resolve a problem that
has plagued this process now since it
was created nearly two decades ago.

I thank my colleagues and yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, what
is the pending business?

The PRESIDING OFFICER. The
pending question is the Smith of Or-
egon substitute to the Nelson first-de-
gree amendment.

Mr. BINGAMAN. Mr. President, I do
not object to going a ahead with the
vote. I don’t believe a rollcall is re-
quired at this point.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to the substitute.

The amendment (No. 3306) was agreed
to.

The PRESIDING OFFICER. The Sen-
ator from Idaho.

Mr. CRAIG. Mr. President, that vote
was on the Nelson-Craig amendment in
the second degree by the Senator from
Oregon?
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The PRESIDING OFFICER. The Nel-
son-Craig amendment is now pending,
as amended.

Is there further debate on that
amendment? If not, the question is on
agreeing to the amendment.

The amendment (No. 3140), as amend-
ed, is agreed to.

Mr. BINGAMAN. Mr. President, I
move to reconsider the vote.

Mr. SMITH of Oregon. I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent that the leader time
which I am going to take be counted
against the 30 hours on this bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———
REAL REPUBLICAN SLOGANS

Mr. REID. Mr. President, this morn-
ing my counterpart in the House, the
Republican whip, ToM DELAY, led a
press conference. In that press con-
ference, he talked about the fact that
he thought the Democrats have stolen
the theme of the Republicans. I do not
know anything about that, but I do
have some suggestions that I would
like to give my friend, my counterpart
in the House, Representative DELAY,
for a theme. That would be Securing
America’s Future, the Republican Way.

We came up with what we think is a
very apt way to describe what we are
trying to do by securing America’s fu-
ture for all our families. I would like to
suggest this to Representative DELAY:
The Real List of Republican Slogans.

One would be securing a $254 million
tax break for Enron; and securing se-
cret Caribbean tax havens for billion-
aires.

Another that should go on the list
would be securing skyrocketing prices
and huge profit margins for large phar-
maceutical companies.

The list wouldn’t be complete unless
we recognize that the prescription drug
benefit being talked about is for 6 per-
cent of American seniors leaving out 94
percent of American seniors.

Also on the list we have securing lim-
ited well drilling rights in wildlife ref-
uges and national parks.

Also on the list we have securing

crowded classrooms and crumbling
schools, and leaving those the way
they are.

Part of the list also, I suggest to my
friend, Representative DELAY, is secur-
ing higher levels of arsenic in drinking
water, and, of course, securing perma-
nent tax breaks for the wealthy paid
for by raiding Social Security, and also
having deep Social Security benefit
cuts.

Also on that list would have to be the
Vice President’s records of giveaways
to big energy companies.

Also, we could have on the list secur-
ing a future with 100,000 shipments of
deadly radioactive waste crossing
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America’s highways, railways, and wa-
terways.

Finally, I would make a suggestion—
I have some others, but I know time is
short—that we have on that list secur-
ing the rights of toxic polluters to pass
cleanup costs on to the taxpayers.

I ask that Representative DELAY and
others in that press conference with
him to go back and look at his own list
of slogans and add to that some of
these which I have noted.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CARPER. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Continued

Mr. CARPER. Mr. President, I ask
unanimous consent the pending amend-
ment be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 3197 TO AMENDMENT NO. 2917

Mr. CARPER. Mr. President, amend-
ment No. 3197 is at the desk. I ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Delaware [Mr. CARPER],
for himself, Ms. COLLINS, Mr. LEVIN, Ms.
LANDRIEU, Ms. STABENOW, and Mr. JEFFORDS,

proposes an amendment numbered 3197 to
amendment No. 2917.

Mr. CARPER. Mr. President, I ask
unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To encourage the efficient genera-
tion of electricity through combined heat
and power and to modify the provision re-
lating to termination of mandatory pur-
chase and sale requirements under
PURPA)

Beginning on page 47, strike line 23 and all
that follows through page 48, line 20, and in-
sert the following:

“(m) TERMINATION OF MANDATORY PUR-
CHASE AND SALE REQUIREMENTS.—

(1) OBLIGATION TO PURCHASE.— After the
date of enactment of this subsection, no elec-
tric utility shall be required to enter into a
new contract or obligation to purchase elec-
tric energy from a qualifying cogeneration
facility or a qualifying small power produc-
tion facility under this section if the Com-
mission finds that the qualifying cogenera-
tion facility or qualifying small power pro-
duction facility has access to independently
administered, auction-based day ahead and
real time wholesale markets for the sale of
electric energy.

‘“(2) OBLIGATION TO SELL.—After the date of
enactment of this subsection, no electric
utility shall be required to enter into a new
contract or obligation to sell electric energy
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to a qualifying cogeneration facility or a
qualifying small power production facility
under this section if competing retail elec-
tric suppliers are able to provide electric en-
ergy to the qualifying cogeneration facility
or qualifying small power production facil-
ity.

‘(3) NO EFFECT ON EXISTING RIGHTS AND
REMEDIES.—Nothing in this subsection af-
fects the rights or remedies of any party
under any contract or obligation, in effect on
the date of enactment of this subsection, to
purchase electric energy or capacity from or
to sell electric energy or capacity to a facil-
ity under this Act (including the right to re-
cover costs of purchasing electric energy or
capacity).

Mr. CARPER. Mr. President, I ask
unanimous consent that Senator
SNOWE be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CARPER. Senator COLLINS of
Maine joins me in offering this amend-
ment.

Mr. President, the issue that is be-
fore us involves cogenerating facilities
which create both heat and power.
They are highly efficient and environ-
mentally attractive. They exist in al-
most all of our States. Unfortunately,
section 244 of the Senate energy bill be-
fore us would eliminate the provisions
in current law which support both ex-
isting combined heat and power gener-
ating systems and new ones that are
being developed. I believe that until
competitive conditions in electricity
markets make these existing require-
ments unnecessary, the changes that
are incorporated in this bill are pre-
mature.

Today, combined heat and power
plants, which typically produce elec-
tricity and deliver steam used for man-
ufacturing purposes, produce about 7
percent of our Nation’s electricity.
Combined heat and power facilities are,
on average, twice as fuel efficient as
conventional utility plants and thus
produce about half the emissions of
conventional utility plants.

The U.S. Department of Energy and
our Environmental Protection Agency
have set the goal of doubling the Na-
tion’s capacity from combined heat and
power facilities by 2010. Section 244 of
the Senate energy bill runs counter to
this goal by repealing, perhaps inad-
vertently, statutory support for exist-
ing and new combined heat and power
generating facilities.

Under existing law, section 210 of
PURPA, the Public Utility Regulatory
Policies Act, has, since 1978, required
electric wutilities to purchase elec-
tricity generated by so-called quali-
fying facilities—which includes co-
generators and renewable energy facili-
ties—at the utility’s ‘‘avoided cost.”
““Avoided cost’ is the cost the utility
would have paid to generate the same
electricity itself or to purchase it else-
where. PURPA also requires electric
utilities to sell qualifying facilities
backup power at just and reasonable
rates and without discrimination.

So under current law, under PURPA,
these qualifying facilities, cogener-
ating facilities, are permitted to sell
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the power that they create at a price
that is agreed to at the utility’s avoid-
ed cost. Also, they have the ability to
purchase electricity power as it is
needed at a reasonable rate and with-
out discrimination. That is current
law. They would lose that ability under
the language of the bill that is before
us. We do not want them to lose that
ability.

Section 244 of the bill would termi-
nate the obligation of electric utilities,
under PURPA, to enter into new con-
tracts to either purchase electric en-
ergy from these qualifying facilities or
to sell electricity to new qualifying fa-
cilities.

Some would argue that these PURPA
requirements are no longer needed be-
cause electricity markets are competi-
tive. In many cases, however, elec-
tricity markets are not competitive. 1
realize in a number of markets they
are. Delaware is among them. But in a
number of other markets, electricity is
not competitive, and these qualifying
facilities do not have access to com-
petitive options for buying or selling
electricity.

The existing PURPA protections
should not be lifted, in my judgment,
and that of Senator COLLINS’ and our
other cosponsors’ judgment, until com-
petitive electricity markets are found
to render these protections no longer
necessary.

The amendment that Senator COL-
LINS and I offer today would modify
section 244 of the bill before us by con-
ditioning the termination of the
PURPA obligation for utilities to buy
electricity from these qualifying facili-
ties on a finding by the Federal Energy
Regulatory Commission, FERC, that
the qualifying facility has access to an
independent, competitive, wholesale
market for the sale of electricity. A
FERC finding of a competitive whole-
sale market assures that there will be
real opportunities for a qualifying fa-
cility to sell its electrical output, in-
cluding intermittent power, at a com-
petitive price.

This amendment would also modify
section 244 in this bill to clarify that
the termination of a utility’s obliga-
tion to sell backup power to a quali-
fying facility under PURPA is condi-
tioned on the qualifying facility having
the ability to purchase backup power
from competing retail electricity sup-
pliers. Until a cogenerator can shop for
backup power from competing sup-
pliers, it is critical to maintain the
current PURPA obligation for the local
utility to sell backup power at just and
reasonable rates and without discrimi-
nation.

Let me say, in conclusion, I support
reform of PURPA, but I do not think
we should do it in a way that runs con-
trary to our other goals of generating
efficient electricity and developing
competitive markets. This amendment
does just that. I urge my colleagues to
join us in support of the amendment.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Maine.
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Ms. COLLINS. Mr. President, I am
pleased to join with my distinguished
colleague from Delaware, Senator CAR-
PER, in offering an amendment to the
energy bill that would keep in place,
for a limited time, incentives for the
generation of clean, efficient energy
using a technology known as combined
heat and power, or cogeneration.

Such cogeneration plants use a vari-
ety of fuels, from biomass to natural
gas, to produce both electricity and
steam. Combined heat and power cur-
rently produces about 9 percent of our
Nation’s electricity. According to the
U.S. Energy Information Administra-
tion, there are more than 1,000 facili-
ties operating combined heat and
power units in the United States, in-
cluding hospitals, universities, and in-
dustries. There are 95 cogeneration fa-
cilities in my home State of Maine
alone.

By capturing the heat that would be
rejected by traditional power genera-
tors, combined heat and power is ex-
tremely efficient. While a typical coal-
fired powerplant only achieves about 34
percent efficiency, cogeneration facili-
ties achieve 70 to 85 percent efficiency.
On average, combined heat and power
facilities are twice as fuel efficient as
conventional utility plants.

By keeping in place incentives for
using combined heat and power, the
Carper-Collins amendment adds to the
competitiveness of our domestic manu-
facturing. Because cogeneration is so
efficient, it reduces cost. The Presi-
dent’s national energy policy makes
clear that combined heat and power of-
fers energy efficiency and cost savings
important to many manufacturers that
compete in the international market-
place.

Our amendment also increases en-
ergy security and electric reliability.
Dispersing power generation at manu-
facturing sites is an important tool to
reduce the risk to the electricity sup-
ply. Generating electricity close to
where it will be used reduces the load
on existing transmission infrastruc-
ture. It reduces the amount of energy
lost in transmission while eliminating
the need to construct expensive power
lines to transmit power from large cen-
tral station powerplants.

In addition, cogeneration reduces the
U.S. dependency on foreign sources of
energy by encouraging energy effi-
ciency and fuel diversity in electric
power generation.

Also, our amendment is good for the
environment. Because combined heat
and power facilities are twice as effi-
cient as conventional plants, they have
fewer emissions. They reduce emissions
of the chemicals that cause smog and
acid rain and cut greenhouse gas emis-
sions in half. For this reason, cogenera-
tion is an important component of any
plan to reduce greenhouse gas emis-
sions and is included in the President’s
climate initiative.

The U.S. Department of Energy and
the EPA have set the goal of doubling
U.S. cogeneration capacity by 2010. At
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industrial facilities alone, cogenera-
tion could reduce annual greenhouse
gas emissions by 44 million metric
tons. They could also reduce emissions
of smog-forming nitrogen oxides by
614,000 tons per year.

Let me now add to the comments
made by Senator CARPER on why this
amendment is necessary. The Public
Utility Regulatory Policy Act, known
as PURPA, requires utilities to sell
backup power to qualifying nonutility
power facilities at just and reasonable
rates. It also obligates utilities to pur-
chase excess power from cogeneration
facilities at prices equal to that util-
ity’s own cost of production, known as
the avoided cost. The Senate energy
bill, however, repeals PURPA. Repeal-
ing PURPA would be a good idea if
competitive electricity markets ex-
isted all across this Nation. Unfortu-
nately, the legislation before us repeals
PURPA even if competitive markets
are not achieved.

Our amendment would keep certain
PURPA provisions in place until com-
petitive electricity markets were es-
tablished. For a limited time our
amendment would keep in place the
PURPA provisions requiring utilities
to provide backup power and buy elec-
tricity from qualifying cogeneration
facilities. As soon as competitive elec-
tricity markets were established, these
requirements would be repealed.

Without competition, there is no in-
centive for utilities to provide backup
power or purchase electricity from
combined heat and power facilities
even though that electricity is cleaner
and more efficient than most other
electricity generation. Until a com-
bined cogeneration facility can shop
for backup power from competing sup-
pliers and sell power at a competitive
price, PURPA should not be uncondi-
tionally repealed.

The amendment Senator CARPER and
I are offering today will keep in place
incentives that continue to operate
combined heat and power facilities
until true competition exists in elec-
tricity markets.

This amendment is good for the econ-
omy, good for the environment, good
for our energy policy, and good for the
competitiveness of American manufac-
turing.

I thank my colleague from Delaware
for involving me in this amendment. I
urge our colleagues to support our pro-
posal.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, I
know the Senator from Alaska is plan-
ning to come to the floor to speak
against the amendment. At this point,
unless the proponents of the amend-
ment would like to do initial debate, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada is recog-
nized.

Mr. REID. For Members of the Sen-
ate, within the next 15 minutes there
will be a rollcall vote, so everybody
who is off the Hill should start heading
back. The vote will occur probably
around 1:05.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. MURKOWSKI. Mr. President, the
amendment pending, as I understand
it, would extend PURPA’s mandatory
purchase obligation until such time as
FERC determined that a PURPA
“‘qualifying facility’” had access to
“independently administered, auction-
based day ahead and real time whole-
sale markets for sale of electric en-
ergy.”

The amendment would also require
purchasing utilities to continue to sell
backup power to qualified facilities un-
less competing retail electric suppliers
were able to provide electric energy to
the qualified facility.

This basically means that FERC is in
charge of certain retail sales of elec-
tricity—preempting State public util-
ity commissioners on backup retail
sales, at least for the foreseeable fu-
ture. As a consequence, with all due re-
spect, I believe the amendment is
flawed. It would continue PURPA’s
mandatory purchase obligation indefi-
nitely into the future by conditioning
repeal on an affirmative FERC finding
on a powerplant-by-powerplant basis
that the statutory test is met.

There are no requirements in the
amendment regarding the process or
timing for FERC action. Satisfying
this test could take virtually forever,
including numerous court challenges.
Nor is there any guidance as to how
FERC is to define the existence of an
“independently administered, auction-
based day ahead and real time whole-
sale market’’ for electricity.

I guess the question is, Who knows
really what it means? It is not a term
of art in the Federal Power Act. More-
over, many areas of the country likely
do not now meet—and may never
meet—this test.

So I suggest that we not be fooled by
claims that the only thing the quali-
fying facilities want is access to the
transmission grid. They have that now
under FERC order No. 888. It is the law
of the land, and it has been upheld by
the Supreme Court.

What do the supporters of this
amendment really want? In my opin-
ion, they really want to continue
PURPA’s mandatory purchases at
above-market rates. Who pays the cost
above market rates? Obviously, the
consumer—to have their power pur-
chased at the “‘avoided cost’ rate, even
if that rate is far above the market
rate.

Well, I think this is wrong policy.
The language in the underlying
Daschle-Bingaman bill leaves existing
contracts in place; but there should be
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no new PURPA contracts. I think most
Members agree with that. Since its en-
actment—and we have had this debate
previously on the bill—in 1978, PURPA
has forced customers to pay lots of
money. It is estimated that they have
paid tens of billions of dollars more for
electricity than would have been the
case had it not been enacted.

PURPA is incompatible with com-
petitive wholesale markets. It has been
used by the qualifying facilities that
are cogenerators—producing both
power and steam for industrial uses—in
name only.

Further, the last three administra-
tions have proposed the repeal of
PURPA’s mandatory purchase obliga-
tion, and almost every comprehensive
electric bill introduced over the past
two Congresses has contained nearly
identical language to the bipartisan
consensus PURPA language contained
in the Daschle-Bingaman amendment.

Keeping PURPA is contrary to pro-
tecting consumers. Thus, in my opin-
ion, the amendment should be rejected.
I propose that we table the amendment
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

At this time, there is not a sufficient
second.

Mr. MURKOWSKI. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
have no objection if Senator CARPER
wants to speak, even though the mo-
tion was made. I would certainly defer
to my friend.

The PRESIDING OFFICER (Mr.
KOHL). The Senator from Delaware is
recognized.

Mr. CARPER. Mr. President, I thank
the Senator.

With the combined heat and power
facilities, we have the ability to gen-
erate energy almost twice as effi-
ciently as we generate it from tradi-
tional utilities, traditional generating
plants. With combined heat and power
facilities, we see emissions that are
roughly half those of traditional pow-
erplants.

The administration’s national energy
plan envisions a doubling and relies on
combined heat and power facilities in
this country because they are so en-
ergy efficient and also environmentally
friendly.

The downside, unfortunately, is that,
inadvertently, the language of this bill
before us takes away the ability for
FERC to help ensure that these com-
bined heat and power facilities have
the opportunity to sell power at rea-
sonable prices into the grid and to buy
power, if and when they need to buy it,
at reasonable prices.

The
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I think all of us would agree that to
have the ability to create more facili-
ties that are twice as energy efficient
as traditional generating facilities and
produce half the emissions is a good
thing. That is why the administration
has offered doubling these facilities in
their plan.

Unfortunately, if we leave the lan-
guage as it is in the bill, we are going
to find that the potential that is em-
bodied in the generating capability of
the combined heat and power facilities
will not be realized. Nobody is inter-
ested in utilities having to sell elec-
tricity at rates that are above market.
We want to simply make sure that a
combined heat and power facility,
which is twice as energy efficient, and
twice as environmentally friendly, has
the opportunity to expand. That is
what we seek to do here.

With that in mind, I ask our col-
leagues to oppose the motion to table.

Again, I express my thanks to the
Senator from Maine, Ms. COLLINS, for
joining me and a number of colleagues
in offering this amendment today.

I yield the floor.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Alaska.

Mr. MURKOWSKI. Mr. President, I
move to table the pending amendment,
and I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion to table amendment No. 3197.
The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from South Dakota (Mr. DASCHLE)
and the Senator from South Dakota
(Mr. JOHNSON) are necessarily absent.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS) is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 37,
nays 60, as follows:

[Rollcall Vote No. 82 Leg.]

YEAS—37
Allard Ensign Lugar
Allen Enzi McCain
Bennett Graham McConnell
Bingaman Gramm Miller
Bunning Grassley Murkowski
Burns Hagel Murray
Cantwell Hatch Nelson (FL)
Crapo Kyl Roberts
Domenici Lott
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Sessions Stevens Thurmond
Shelby Thomas Warner
NAYS—60
Akaka Dodd Lieberman
Baucus Dorgan Lincoln
Bayh Durbin Mikulski
Biden Edwards Nelson (NE)
Bond Feingold Reed
Boxer Feinstein Reid
Breaux Fitzgerald Rockefeller
Brownback Frist Santorum
Byrd Gregg Sarbanes
Campbell Harkin Schumer
Carnahan Hollings Smith (NH)
Carper Hutchinson Smith (OR)
Chafee Inouye Snowe
Cleland Jeffords Specter
Clinton Kennedy Stabenow
Collins Kerry Thompson
Conrad Kohl Torricelli
Corzine Landrieu Voinovich
Dayton Leahy Wellstone
DeWine Levin Wyden
NOT VOTING—3
Daschle Helms Johnson

The motion was rejected.

Mr. REID. I move to reconsider the
vote, and I move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

Mr. REID. Is there further debate on
the amendment?

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3197.

The amendment (No. 3197) was agreed
to.

Mr. REID. I move to reconsider the
vote, and I move to lay that motion on
the table.

The motion to lay on the table was
agreed to.

Mr. REID. Mr. President, I ask unan-
imous consent that the Senator from
Georgia, Mr. CLELAND, be recognized
for up to 15 minutes to speak as in
morning business, and the time be
counted against the postcloture 30
hours.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. CLELAND are
printed in today’s RECORD under
“Morning Business.”’)

Mr. BROWNBACK. Mr. President, I
have an amendment I would like to
send forward, modify, and set aside.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

MODIFICATION OF SUBMITTED AMENDMENTS

NOS. 3239 AND 3146

Mr. BROWNBACK. I call up amend-
ment No. 3239 and ask for its imme-
diate consideration, and I ask unani-
mous consent to modify amendment
No. 3239.

Mr. REID. Mr. President, reserving
the right to object, I do not think we
have had a chance to see that modifica-
tion. I have spoken to the Senator from
Kansas in the Chamber this morning. I
spoke also with Senator HAGEL. We
have to do both at the same time. We
cannot do them separately.

Mr. BROWNBACK. I spoke with Sen-
ator HAGEL and told him I would send
it forward, then ask for the modifica-
tion, and then set it aside. If we want
to do those at the same time, that is
fine. I just wanted to get the amend-
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ment and its modifications forward. It
is not to get ahead of anybody. If they
want to do the modifications at the
same time, I will yield to the distin-
guished floor leader from Nevada.

Mr. REID. Mr. President, I withdraw
my reservation.

The PRESIDING OFFICER. The
clerk will report the amendment.

Mr. BROWNBACK. Mr. President, to
remove the confusion, I withdraw my
request at this time.

The PRESIDING OFFICER. The re-
quest is withdrawn.

Mr. REID. Mr. President, I say to my
friend, it is my understanding what he
wants to do is modify his amendment.

Mr. BROWNBACK. That is correct.

Mr. REID. I also want to modify Sen-
ator HAGEL’s amendment.

I ask unanimous consent, notwith-
standing rule XXII, that it be in order
to modify amendments Nos. 3239 and
3146. I think that accomplishes what
we want to accomplish.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Submitted amendments Nos. 3239 and
3146, as modified, are as follows:
SUBMITTED AMENDMENT NO. 3239, AS MODIFIED

Strike all after the title heading and insert
the following:

SEC. 1101. PURPOSE.

The purpose of this title is to establish a
greenhouse gas inventory, reductions reg-
istry, and information system that—

(1) are complete, consistent, transparent,
and accurate;

(2) will create reliable and accurate data
that can be used by public and private enti-
ties to design efficient and effective green-
house gas emission reduction strategies; and

(3) will acknowledge and encourage green-
house gas emission reductions.

SEC. 1102. DEFINITIONS.

In this title:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator’” means the Administrator of the En-
vironmental Protection Agency.

(2) BASELINE.—The term ‘‘baseline’ means
the historic greenhouse gas emission levels
of an entity, as adjusted upward by the des-
ignated agency to reflect actual reductions
that are verified in accordance with—

(A) regulations promulgated under section
1104(c)(1); and

(B) relevant standards and methods devel-
oped under this title.

(3) DATABASE.—The term ‘‘database”
means the National Greenhouse Gas Data-
base established under section 1104.

(4) DESIGNATED AGENCY.—The term ‘‘des-
ignated agency’” means a department or
agency to which responsibility for a function
or program is assigned under the memo-
randum of agreement entered into under sec-
tion 1103(a).

(5) DIRECT EMISSIONS.—The term ‘‘direct
emissions’ means greenhouse gas emissions
by an entity from a facility that is owned or
controlled by that entity.

(6) ENTITY.—The term ‘“‘entity’ means—

(A) a person located in the United States;
or

(B) a public or private entity, to the extent
that the entity operates in the United
States.

(7) FACILITY.—The term ‘‘facility’” means—

(A) all buildings, structures, or installa-
tions located on any 1 or more contiguous or
adjacent properties of an entity in the
United States; and
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(B) a fleet of 20 or more motor vehicles
under the common control of an entity.

(8) GREENHOUSE GAS.—The term ‘‘green-
house gas’ means—

(A) carbon dioxide;

(B) methane;

(C) nitrous oxide;

(D) hydrofluorocarbons;

(E) perfluorocarbons;

(F) sulfur hexafluoride; and

(G) any other anthropogenic climate-forc-
ing emissions with significant ascertainable
global warming potential, as—

(i) recommended by the National Academy
of Sciences under section 1107(b)(3); and

(ii) determined in regulations promulgated
under section 1104(c)(1) (or revisions to the
regulations) to be appropriate and prac-
ticable for coverage under this title.

(9) INDIRECT EMISSIONS.—The term ‘‘indi-
rect emissions’” means greenhouse gas emis-
sions that—

(A) are a result of the activities of an enti-
ty; but

(B)(1) are emitted from a facility owned or
controlled by another entity; and

(ii) are not reported as direct emissions by
the entity the activities of which resulted in
the emissions.

(10) REGISTRY.—The term ‘‘registry’’ means
the registry of greenhouse gas emission re-
ductions established as a component of the
database under section 1104(b)(2).

(11) SEQUESTRATION.—

(A) IN GENERAL.—The term ‘‘sequestra-
tion” means the capture, long-term separa-
tion, isolation, or removal of greenhouse
gases from the atmosphere.

(B) INCLUSIONS.—The term ‘‘sequestration”
includes—

(i) soil carbon sequestration;

(ii) agricultural and conservation prac-
tices;

(iii) reforestation;

(iv) forest preservation;

(v) maintenance of an underground res-
ervoir; and

(vi) any other appropriate biological or ge-
ological method of capture, isolation, or re-
moval of greenhouse gases from the atmos-
phere, as determined by the Administrator.
SEC. 1103. ESTABLISHMENT OF MEMORANDUM

OF AGREEMENT.

(a) IN GENERAL.—Not later than 1 year
after the date of enactment of this Act, the
President, acting through the Director of the
Office of National Climate Change Policy,
shall direct the Secretary of Energy, the
Secretary of Commerce, the Secretary of Ag-
riculture, the Secretary of Transportation,
and the Administrator to enter into a memo-
randum of agreement under which those
heads of Federal agencies will—

(1) recognize and maintain statutory and
regulatory authorities, functions, and pro-
grams that—

(A) are established as of the date of enact-
ment of this Act under other law;

(B) provide for the collection of data relat-
ing to greenhouse gas emissions and effects;
and

(C) are necessary for the operation of the
database;

(2)(A) distribute additional responsibilities
and activities identified under this title to
Federal departments or agencies in accord-
ance with the missions and expertise of those
departments and agencies; and

(B) maximize the use of available resources
of those departments and agencies; and

(3) provide for the comprehensive collec-
tion and analysis of data on greenhouse gas
emissions relating to product use (including
the use of fossil fuels and energy-consuming
appliances and vehicles).

(b) MINIMUM REQUIREMENTS.—The memo-
randum of agreement entered into under sub-
section (a) shall, at a minimum, retain the
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following functions for the designated agen-
cies:

(1) DEPARTMENT OF ENERGY.—The Sec-
retary of Energy shall be primarily respon-
sible for developing, maintaining, and
verifying the registry and the emission re-
ductions reported under section 1605(b) of the
Energy Policy Act of 1992 (42 U.S.C. 13385(b)).

(2) DEPARTMENT OF COMMERCE.—The Sec-
retary of Commerce shall be primarily re-
sponsible for the development of—

(A) measurement standards for the moni-
toring of emissions; and

(B) verification technologies and methods
to ensure the maintenance of a consistent
and technically accurate record of emissions,
emission reductions, and atmospheric con-
centrations of greenhouse gases for the data-
base.

(3) ENVIRONMENTAL PROTECTION AGENCY.—
The Administrator shall be primarily respon-
sible for—

(A) emissions monitoring, measurement,
verification, and data collection under this
title and title IV (relating to acid deposition
control) and title VIII of the Clean Air Act
(42 U.S.C. 7651 et seq.), including mobile
source emissions information from imple-
mentation of the corporate average fuel
economy program under chapter 329 of title
49, United States Code; and

(B) responsibilities of the Environmental
Protection Agency relating to completion of
the national inventory for compliance with
the United Nations Framework Convention
on Climate Change, done at New York on
May 9, 1992.

(4) DEPARTMENT OF AGRICULTURE.—The
Secretary of Agriculture shall be primarily
responsible for—

(A) developing measurement techniques
for—

(i) soil carbon sequestration; and

(ii) forest preservation and reforestation
activities; and

(B) providing technical advice relating to
biological carbon sequestration measure-
ment and verification standards for meas-
uring greenhouse gas emission reductions or
offsets.

(c) DRAFT MEMORANDUM OF AGREEMENT.—
Not later than 15 months after the date of
enactment of this Act, the President, acting
through the Director of the Office of Na-
tional Climate Change Policy, shall publish
in the Federal Register, and solicit com-
ments on, a draft version of the memo-
randum of agreement described in subsection
(a).
(d) No JUDICIAL REVIEW.—The final version
of the memorandum of agreement shall not
be subject to judicial review.

SEC. 1104. NATIONAL GREENHOUSE GAS DATA-
BASE.

(a) ESTABLISHMENT.—AS soon as prac-
ticable after the date of enactment of this
Act, the designated agencies, in consultation
with the private sector and nongovernmental
organizations, shall jointly establish, oper-
ate, and maintain a database, to be known as
the ‘‘National Greenhouse Gas Database’’, to
collect, verify, and analyze information on
greenhouse gas emissions by entities.

(b) NATIONAL GREENHOUSE GAS DATABASE
COMPONENTS.—The database shall consist
of—

(1) an inventory of greenhouse gas emis-
sions; and

(2) a registry of greenhouse gas emission
reductions.

(c) COMPREHENSIVE SYSTEM.—

(1) IN GENERAL.—Not later than 2 years
after the date of enactment of this Act, the
designated agencies shall jointly promulgate
regulations to implement a comprehensive
system for greenhouse gas emissions report-
ing, inventorying, and reductions registra-
tion.
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(2) REQUIREMENTS.—The designated agen-
cies shall ensure, to the maximum extent
practicable, that—

(A) the comprehensive system described in
paragraph (1) is designed to—

(i) maximize completeness, transparency,
and accuracy of information reported; and

(ii) minimize costs incurred by entities in
measuring and reporting greenhouse gas
emissions; and

(B) the regulations promulgated under
paragraph (1) establish procedures and proto-
cols necessary—

(i) to prevent the reporting of some or all
of the same greenhouse gas emissions or
emission reductions by more than 1 report-
ing entity;

(ii) to provide for corrections to errors in
data submitted to the database;

(iii) to provide for adjustment to data by
reporting entities that have had a significant
organizational change (including mergers,
acquisitions, and divestiture), in order to
maintain comparability among data in the
database over time;

(iv) to provide for adjustments to reflect
new technologies or methods for measuring
or calculating greenhouse gas emissions; and

(v) to account for changes in registration
of ownership of emission reductions result-
ing from a voluntary private transaction be-
tween reporting entities.

(3) BASELINE IDENTIFICATION AND PROTEC-
TION.—Through regulations promulgated
under paragraph (1), the designated agencies
shall develop and implement a system that
provides—

(A) for the provision of unique serial num-
bers to identify the verified emission reduc-
tions made by an entity relative to the base-
line of the entity;

(B) for the tracking of the reductions asso-
ciated with the serial numbers; and

(C) that the reductions may be applied, as
determined to be appropriate by any Act of
Congress enacted after the date of enactment
of this Act, toward a Federal requirement
under such an Act that is imposed on the en-
tity for the purpose of reducing greenhouse
gas emissions.

SEC. 1105. GREENHOUSE GAS REDUCTION
PORTING.

(a) IN GENERAL.—An entity that partici-
pates in the registry shall meet the require-
ments described in subsection (b).

(b) REQUIREMENTS.—

(1) IN GENERAL.—The requirements referred
to in subsection (a) are that an entity (other
than an entity described in paragraph (2))
shall—

(A) establish a baseline (including all of
the entity’s greenhouse gas emissions on an
entity-wide basis); and

(B) submit the report described in sub-
section (c)(1).

(2) REQUIREMENTS APPLICABLE TO ENTITIES
ENTERING INTO CERTAIN AGREEMENTS.—ADN en-
tity that enters into an agreement with a
participant in the registry for the purpose of
a carbon sequestration project shall not be
required to comply with the requirements
specified in paragraph (1) unless that entity
is required to comply with the requirements
by reason of an activity other than the
agreement.

(¢) REPORTS.—

(1) REQUIRED REPORT.—Not later than April
1 of the third calendar year that begins after
the date of enactment of this Act, and not
later than April 1 of each calendar year
thereafter, subject to paragraph (3), an enti-
ty described in subsection (a) shall submit to
each appropriate designated agency a report
that describes, for the preceding calendar
year, the entity-wide greenhouse gas emis-
sions (as reported at the facility level),
including—
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(A) the total quantity of each greenhouse
gas emitted, expressed in terms of mass and
in terms of the quantity of carbon dioxide
equivalent;

(B) an estimate of the greenhouse gas
emissions from fossil fuel combusted by
products manufactured and sold by the enti-
ty in the previous calendar year, determined
over the average lifetime of those products;
and

(C) such other categories of emissions as
the designated agency determines in the reg-
ulations promulgated under section 1104(c)(1)
may be practicable and useful for the pur-
poses of this title, such as—

(i) direct emissions from
sources;

(ii) indirect emissions from imported elec-
tricity, heat, and steam;

(iii) process and fugitive emissions; and

(iv) production or importation of green-
house gases.

(2) VOLUNTARY REPORTING.—AnN entity de-
scribed in subsection (a) may (along with es-
tablishing a baseline and reporting reduc-
tions under this section)—

(A) submit a report described in paragraph
(1) before the date specified in that para-
graph for the purposes of achieving and
commoditizing greenhouse gas reductions
through use of the registry; and

(B) submit to any designated agency, for
inclusion in the registry, information that
has been verified in accordance with regula-
tions promulgated under section 1104(c)(1)
and that relates to—

(i) with respect to the calendar year pre-
ceding the calendar year in which the infor-
mation is submitted, and with respect to any
greenhouse gas emitted by the entity—

(I) project reductions from facilities owned
or controlled by the reporting entity in the
United States;

(IT) transfers of project reductions to and
from any other entity;

(IIT) project reductions and transfers of
project reductions outside the United States;

(IV) other indirect emissions that are not
required to be reported under paragraph (1);
and

(V) product use phase emissions;

(ii) with respect to greenhouse gas emis-
sion reductions activities of the entity that
have been carried out during or after 1990,
verified in accordance with regulations pro-
mulgated under section 1104(c)(1), and sub-
mitted to 1 or more designated agencies be-
fore the date that is 4 years after the date of
enactment of this Act, any greenhouse gas
emission reductions that have been reported
or submitted by an entity under—

(I) section 1605(b) of the Energy Policy Act
of 1992 (42 U.S.C. 13385(b)); or

(IT) any other Federal or State voluntary
greenhouse gas reduction program; and

(iii) any project or activity for the reduc-
tion of greenhouse gas emissions or seques-
tration of a greenhouse gas that is carried
out by the entity, including a project or ac-
tivity relating to—

(I) fuel switching;

(IT) energy efficiency improvements;

(IIT) use of renewable energy;

(IV) use of combined heat and power sys-
tems;

(V) management of cropland, grassland, or
grazing land;

(VI) a forestry activity that increases for-
est carbon stocks or reduces forest carbon
emissions;

(VII) carbon capture and storage;

(VIII) methane recovery;

(IX) greenhouse gas offset investment; and

(X) any other practice for achieving green-
house gas reductions as recognized by 1 or
more designated agencies.

(3) EXEMPTIONS FROM REPORTING.—

stationary
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(A) IN GENERAL.—If the Director of the Of-
fice of National Climate Change Policy de-
termines under section 1108(b) that the re-
porting requirements under paragraph (1)
shall apply to all entities (other than enti-
ties exempted by this paragraph), regardless
of participation or nonparticipation in the
registry, an entity shall be required to sub-
mit reports under paragraph (1) only if, in
any calendar year after the date of enact-
ment of this Act—

(i) the total greenhouse gas emissions of at
least 1 facility owned by the entity exceeds
10,000 metric tons of carbon dioxide equiva-
lent (or such greater quantity as may be es-
tablished by a designated agency by regula-
tion); or

(ii)(I) the total quantity of greenhouse
gases produced, distributed, or imported by
the entity exceeds 10,000 metric tons of car-
bon dioxide equivalent (or such greater quan-
tity as may be established by a designated
agency by regulation); and

(IT) the entity is not a feedlot or other
farming operation (as defined in section 101
of title 11, United States Code).

(B) ENTITIES ALREADY REPORTING.—

(i) IN GENERAL.—An entity that, as of the
date of enactment of this Act, is required to
report carbon dioxide emissions data to a
Federal agency shall not be required to re-re-
port that data for the purposes of this title.

(ii) REVIEW OF PARTICIPATION.—For the pur-
pose of section 1108, emissions reported
under clause (i) shall be considered to be re-
ported by the entity to the registry.

(4) PROVISION OF VERIFICATION INFORMATION
BY REPORTING ENTITIES.—Each entity that
submits a report under this subsection shall
provide information sufficient for each des-
ignated agency to which the report is sub-
mitted to verify, in accordance with meas-
urement and verification methods and stand-
ards developed under section 1106, that the
greenhouse gas report of the reporting
entity—

(A) has been accurately reported; and

(B) in the case of each voluntary report
under paragraph (2), represents—

(i) actual reductions in direct greenhouse
gas emissions—

(I) relative to historic emission levels of
the entity; and

(IT) net of any increases in—

(aa) direct emissions; and

(bb) indirect emissions described in para-
graph (1)(C)(ii); or

(ii) actual increases in net sequestration.

(5) FAILURE TO SUBMIT REPORT.—An entity
that participates or has participated in the
registry and that fails to submit a report re-
quired under this subsection shall be prohib-
ited from including emission reductions re-
ported to the registry in the calculation of
the baseline of the entity in future years.

(6) INDEPENDENT THIRD-PARTY
VERIFICATION.—To0 meet the requirements of
this section and section 1106, a entity that is
required to submit a report under this sec-
tion may—

(A) obtain
verification; and

(B) present the results of the third-party
verification to each appropriate designated
agency.

(7) AVAILABILITY OF DATA.—

(A) IN GENERAL.—The designated agencies
shall ensure, to the maximum extent prac-
ticable, that information in the database is—

(i) published;

(ii) accessible to the public; and

(iii) made available in electronic format on
the Internet.

(B) EXCEPTION.—Subparagraph (A) shall
not apply in any case in which the des-
ignated agencies determine that publishing
or otherwise making available information

independent third-party
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described in that subparagraph poses a risk
to national security.

(8) DATA INFRASTRUCTURE.—The designated
agencies shall ensure, to the maximum ex-
tent practicable, that the database uses, and
is integrated with, Federal, State, and re-
gional greenhouse gas data collection and re-
porting systems in effect as of the date of en-
actment of this Act.

(9) ADDITIONAL ISSUES TO BE CONSIDERED.—
In promulgating the regulations under sec-
tion 1104(c)(1) and implementing the data-
base, the designated agencies shall take into
consideration a broad range of issues in-
volved in establishing an effective database,
including—

(A) the appropriate units for reporting
each greenhouse gas;

(B) the data and information systems and
measures necessary to identify, track, and
verify greenhouse gas emission reductions in
a manner that will encourage the develop-
ment of private sector trading and ex-
changes;

(C) the greenhouse gas reduction and se-
questration methods and standards applied
in other countries, as applicable or relevant;

(D) the extent to which available fossil
fuels, greenhouse gas emissions, and green-
house gas production and importation data
are adequate to implement the database;

(E) the differences in, and potential
uniqueness of, the facilities, operations, and
business and other relevant practices of per-
sons and entities in the private and public
sectors that may be expected to participate
in the registry; and

(F) the need of the registry to maintain
valid and reliable information on baselines
of entities so that, in the event of any future
action by Congress to require entities, indi-
vidually or collectively, to reduce green-
house gas emissions, Congress will be able—

(i) to take into account that information;
and

(ii) to avoid enacting legislation that pe-
nalizes entities for achieving and reporting
reductions.

(d) ANNUAL REPORT.—The designated agen-
cies shall jointly publish an annual report
that—

(1) describes the total greenhouse gas emis-
sions and emission reductions reported to
the database during the year covered by the
report;

(2) provides entity-by-entity and sector-by-
sector analyses of the emissions and emis-
sion reductions reported;

(3) describes the atmospheric concentra-
tions of greenhouse gases; and

(4) provides a comparison of current and
past atmospheric concentrations of green-
house gases.

SEC. 1106. MEASUREMENT AND VERIFICATION.

(a) STANDARDS.—

(1) IN GENERAL.—Not later than 1 year after
the date of enactment of this Act, the des-
ignated agencies shall jointly develop com-
prehensive measurement and verification
methods and standards to ensure a con-
sistent and technically accurate record of
greenhouse gas emissions, emission reduc-
tions, sequestration, and atmospheric con-
centrations for use in the registry.

(2) REQUIREMENTS.—The methods and
standards developed under paragraph (1)
shall address the need for—

(A) standardized measurement and
verification practices for reports made by all
entities participating in the registry, taking
into account—

(i) protocols and standards in use by enti-
ties desiring to participate in the registry as
of the date of development of the methods
and standards under paragraph (1);

(ii) boundary issues, such as leakage and
shifted use;
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(iii) avoidance of double counting of green-
house gas emissions and emission reductions;
and

(iv) such other factors as the designated
agencies determine to be appropriate;

(B) measurement and verification of ac-
tions taken to reduce, avoid, or sequester
greenhouse gas emissions;

(C) in coordination with the Secretary of
Agriculture, measurement of the results of
the use of carbon sequestration and carbon
recapture technologies, including—

(i) organic soil carbon sequestration prac-
tices; and

(ii) forest preservation and reforestation
activities that adequately address the issues
of permanence, leakage, and verification;

(D) such other measurement and
verification standards as the Secretary of
Commerce, the Secretary of Agriculture, the
Administrator, and the Secretary of Energy
determine to be appropriate; and

(E) other factors that, as determined by
the designated agencies, will allow entities
to adequately establish a fair and reliable
measurement and reporting system.

(b) REVIEW AND REVISION.—The designated
agencies shall periodically review, and revise
as necessary, the methods and standards de-
veloped under subsection (a).

(¢) PUBLIC PARTICIPATION.—The Secretary
of Commerce shall—

(1) make available to the public for com-
ment, in draft form and for a period of at
least 90 days, the methods and standards de-
veloped under subsection (a); and

(2) after the 90-day period referred to in
paragraph (1), in coordination with the Sec-
retary of Energy, the Secretary of Agri-
culture, and the Administrator, adopt the
methods and standards developed under sub-
section (a) for use in implementing the data-
base.

(d) EXPERTS AND CONSULTANTS.—

(1) IN GENERAL.—The designated agencies
may obtain the services of experts and con-
sultants in the private and nonprofit sectors
in accordance with section 3109 of title 5,
United States Code, in the areas of green-
house gas measurement, certification, and
emission trading.

(2) AVAILABLE ARRANGEMENTS.—In obtain-
ing any service described in paragraph (1),
the designated agencies may use any avail-
able grant, contract, cooperative agreement,
or other arrangement authorized by law.

SEC. 1107. INDEPENDENT REVIEWS.

(a) IN GENERAL.—Not later than 5 years
after the date of enactment of this Act, and
every 3 years thereafter, the Comptroller
General of the United States shall submit to
Congress a report that—

(1) describes the efficacy of the implemen-
tation and operation of the database; and

(2) includes any recommendations for im-
provements to this title and programs car-
ried out under this title—

(A) to achieve a consistent and technically
accurate record of greenhouse gas emissions,
emission reductions, and atmospheric con-
centrations; and

(B) to achieve the purposes of this title.

(b) REVIEW OF SCIENTIFIC METHODS.—The
designated agencies shall enter into an
agreement with the National Academy of
Sciences under which the National Academy
of Sciences shall—

(1) review the scientific methods, assump-
tions, and standards used by the designated
agencies in implementing this title;

(2) not later than 4 years after the date of
enactment of this Act, submit to Congress a
report that describes any recommendations
for improving—

(A) those methods and standards; and

(B) related elements of the programs, and
structure of the database, established by this
title; and
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(3) regularly review and update as appro-
priate the list of anthropogenic climate-forc-
ing emissions with significant global warm-
ing potential described in section 1102(8)(G).
SEC. 1108. REVIEW OF PARTICIPATION.

(a) IN GENERAL.—Not later than 5 years
after the date of enactment of this Act, the
Director of the Office of National Climate
Change Policy shall determine whether the
reports submitted to the registry under sec-
tion 1105(c)(1) represent less than 60 percent
of the national aggregate anthropogenic
greenhouse gas emissions.

(b) INCREASED APPLICABILITY OF REQUIRE-
MENTS.—If the Director of the Office of Na-
tional Climate Change Policy determines
under subsection (a) that less than 60 percent
of the aggregate national anthropogenic
greenhouse gas emissions are being reported
to the registry—

(1) the reporting requirements under sec-
tion 1105(c)(1) shall apply to all entities (ex-
cept entities exempted under section
1105(c)(3)), regardless of any participation or
nonparticipation by the entities in the reg-
istry; and

(2) each entity shall submit a report de-
scribed in section 1105(c)(1)—

(A) not later than the earlier of—

(i) April 30 of the calendar year imme-
diately following the year in which the Di-
rector of the Office of National Climate
Change Policy makes the determination
under subsection (a); or

(ii) the date that is 1 year after the date on
which the Director of the Office of National
Climate Change Policy makes the deter-
mination under subsection (a); and

(B) annually thereafter.

(c) RESOLUTION OF DISAPPROVAL.—For the
purposes of this section, the determination
of the Director of the Office of National Cli-
mate Change Policy under subsection (a)
shall be considered to be a major rule (as de-
fined in section 804(2) of title 5, United
States Code) subject to the congressional
disapproval procedure under section 802 of
title 5, United States Code.

SEC. 1109. ENFORCEMENT.

If an entity that is required to report
greenhouse gas emissions under section
1105(c)(1) or 1108 fails to comply with that re-
quirement, the Attorney General may, at the
request of the designated agencies, bring a
civil action in United States district court
against the entity to impose on the entity a
civil penalty of not more than $25,000 for
each day for which the entity fails to comply
with that requirement.

SEC. 1110. REPORT ON STATUTORY CHANGES
AND HARMONIZATION.

Not later than 3 years after the date of en-
actment of this Act, the President shall sub-
mit to Congress a report that describes any
modifications to this title or any other pro-
vision of law that are necessary to improve
the accuracy or operation of the database
and related programs under this title.

SEC. 1111. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as are necessary to carry out this
title.

SUBMITTED AMENDMENT NO. 3146
(Purpose: To establish a national registry for
accurate and reliable reports of greenhouse
gas emissions, and to further encourage
voluntary reductions in such emissions)
Strike Title XI and insert the following:
TITLE XI—NATIONAL GREENHOUSE GAS
REGISTRY
SEC. 1101. SHORT TITLE.
This amendment may be cited as the ‘“‘Na-
tional Climate Registry Initiative.”
SEC. 1102. PURPOSE.
The purpose of this title is to establish a
new national greenhouse gas registry—
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(1) to further encourage voluntary efforts,
by persons and entities conducting business
and other operations in the United States, to
implement actions, projects and measures
that reduce greenhouse gas emissions;

(2) to encourage such persons and entities
to monitor and voluntarily report green-
house gas emissions, direct or indirect, from
their facilities, and to the extent prac-
ticable, from other types of sources;

(3) to adopt a procedure and uniform for-
mat for such persons and entities to estab-
lish and report voluntarily greenhouse gas
emission baselines in connection with, and
furtherance of, such reductions;

(4) to provide verification mechanisms to
ensure for participants and the public a high
level of confidence in accuracy and
verifiability of reports made to the national
registry;

(5) to encourage persons and entities,
through voluntary agreement with the Sec-
retary, to report annually greenhouse gas
emissions from their facilities;

(6) to provide to persons or entities that
engage in such voluntary agreements and re-
duce their emissions transferable credits
which, inter alia, shall be available for use
by such persons or entities for any incentive,
market-based, or regulatory programs deter-
mined by the Congress in a future enactment
to be necessary and feasible to reduce the
risk of climate change and its impacts; and

(7) to provide for the registration, transfer
and tracking of the ownership or holding of
such credits for purposes of facilitating vol-
untary trading among persons and entities.
SEC. 1103. DEFINITIONS.

In this title—

(1) “‘person” means an individual, corpora-
tion, association, joint venture, cooperative,
or partnership;

(2) “‘entity’” means a public person, a Fed-
eral, interstate, State, or local governmental
agency, department, corporation, or other
publicly owned organization;

(3) ‘“‘facility’” means those buildings, struc-
tures, installations, or plants (including
units thereof) that are on contiguous or ad-
jacent land, are under common control of the
same person or entity and are a source of
emissions of greenhouse gases in excess for
emission purposes of a threshold as recog-
nized by the guidelines issued under this
title;

(4) “‘reductions’ means actions, projects or
measures taken, whether in the United
States or internationally, by a person or en-
tity to reduce, avoid or sequester, directly or
indirectly, emissions of one or more green-
house gases;

(b) ‘‘greenhouse gas’ means—

(A) an anthropogenic gaseous constituent
of the atmosphere (including carbon dioxide,
methane, nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride)
that absorbs and re-emits infrared radiation
and influences climate; and

(B) an anthropogenic aerosol (such as
black soot) that absorbs solar radiation and
influences climate;

(6) ‘“‘Secretary’” means the Secretary of En-
ergy;

(7) ‘“‘Administrator” means the Adminis-
trator of the Energy Information Adminis-
tration; and

(8) ‘“‘Interagency Task Force’” means the
Interagency Task Force established under
title X of this Act.

SEC. 1104. ESTABLISHMENT.

(a) IN GENERAL.—Not later than 1 year
after the enactment of this title, the Presi-
dent shall, in consultation with the Inter-
agency Task Force, establish a National
Greenhouse Gas Registry to be administered
by the Secretary through the Administrator
in accordance with the applicable provisions
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of this title, section 205 of the Department of
Energy Act (42 U.S.C. 7135) and other appli-
cable provisions of that Act (42 U.S.C. 7101,
et seq.).

(b) DESIGNATION.—Upon establishment of
the registry and issuance of the guidelines
pursuant to this title, such registry shall
thereafter be the depository for the United
States of data on greenhouse gas emissions
and emissions reductions collected from and
reported by persons or entities with facilities
or operations in the United States, pursuant
to the guidelines issued under this title.

(c) PARTICIPATION.—Any person or entity
conducting business or activities in the
United States may, in accordance with the
guidelines established pursuant to this title,
voluntarily report its total emissions levels
and register its certified emissions reduc-
tions with such registry, provided that such
reports—

(1) represent a complete and accurate in-
ventory of emissions from facilities and op-
erations within the United States and any
domestic or international reduction activi-
ties; and

(2) have been verified as accurate by an
independent person certified pursuant to
guidelines developed pursuant to this title,
or other means.

SEC. 1105. IMPLEMENTATION.

(a) GUIDELINES.—Not later than 1 year
after the date of establishment of the reg-
istry pursuant to this title, the Secretary
shall, in consultation with the Interagency
Task Force, issue guidelines establishing
procedures for the administration of the na-
tional registry. Such guidelines shall
include—

(1) means and methods for persons or enti-
ties to determine, quantify, and report by
appropriate and credible means their base-
line emissions levels on an annual basis, tak-
ing into consideration any reports made by
such participants under past Federal pro-
grams;

(2) procedures for the use of an independent
third-party or other effective verification
process for reports on emissions levels and
emissions reductions, using the authorities
available to the Secretary under this and
other provisions of law and taking into ac-
count, to the extent possible, costs, risks,
the voluntary nature of the registry, and
other relevant factors;

(3) a range of reference cases for reporting
of project-based reductions in various sec-
tors, and the inclusion of benchmark and de-
fault methodologies and practices for use as
reference cases for eligible projects;

(4) safeguards to prevent and address re-
porting, inadvertently or otherwise, of some
or all of the same greenhouse gas emissions
or reductions by more than one reporting
person or entity and to make corrections and
adjustments in data where necessary;

(5) procedures and criteria for the review
and registration of ownership or holding of
all or part of any reported and independently
verified emission reduction projects, actions
and measures relative to such reported base-
line emissions level;

(6) measures or a process for providing to
such persons or entities transferable credits
with unique serial numbers for such verified
emissions reductions; and

(7) accounting provisions needed to allow
for changes in registration and transfer of
ownership of such credits resulting from a
voluntary private transaction between per-
sons or entities, provided that the Secretary
is notified of any such transfer within 30
days of the transfer having been effected ei-
ther by private contract or market mecha-
nism.

(b) CONSIDERATION.—In developing such
guidelines, the Secretary shall take into
consideration—
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(1) the existing guidelines for voluntary
emissions reporting issued under section
1605(b) of the Energy Policy Act of 1992 (42
U.S.C. 13385(b)), experience in applying such
guidelines, and any revisions thereof initi-
ated by the Secretary pursuant to direction
of the President issued prior to the enact-
ment of this title;

(2) protocols and guidelines developed
under any Federal, State, local, or private
voluntary greenhouse gas emissions report-
ing or reduction programs;

(3) the various differences and potential
uniqueness of the facilities, operations and
business and other relevant practices of per-
sons and entities in the private and public
sectors that may be expected to participate
in the registry;

(4) issues, such as comparability, that are
associated with the reporting of both emis-
sions baselines and reductions from activi-
ties and projects; and

(5) the appropriate level or threshold emis-
sions applicable to a facility or activity of a
person or entity that may be reasonably and
cost effectively identified, measured and re-
ported voluntarily, taking into consideration
different types of facilities and activities and
the de minimis nature of some emissions and
their sources; and

(6) any other consideration the Secretary
may deem appropriate.

(c) EXPERTS AND CONSULTANTS.—The Sec-
retary, and any member of the Interagency
Task Force, may secure the services of ex-
perts and consultants in the private and non-
profit sectors in accordance with the provi-
sions of section 3109 of title 5, United Sates
Code, in the areas of greenhouse gas meas-
urement, certification, and emissions trad-
ing. In securing such services, any grant,
contract, cooperative agreement, or other
arrangement authorized by law and already
available to the Secretary or the member of
the Interagency Task Force securing such
services may be used.

(d) TRANSFERABILITY OF PRIOR REPORTS.—
Emissions reports and reductions that have
been made by a person or entity pursuant to
section 1605(b) of the Energy Policy Act of
1992 (42 U.S.C. 13385(b)) or under other Fed-
eral or State voluntary greenhouse gas re-
duction programs may be independently
verified and registered with the registry
using the same guidelines developed by the
Secretary pursuant to this section.

(e) PuBLIC COMMENT.—The Secretary shall
make such guidelines available in draft form
for public notice and opportunity for com-
ment for a period of at least 90 days, and
thereafter shall adopt them for use in imple-
mentation of the registry established pursu-
ant to this title.

(f) REVIEW AND REVISION.—The Secretary,
through the Interagency Task Force, shall
periodically thereafter review the guidelines
and, as needed, revise them in the same man-
ner as provided for in this section.

SEC. 1106. VOLUNTARY AGREEMENTS.

(a) IN GENERAL.—In furtherance of the pur-
poses of this title, any person or entity, and
the Secretary, may voluntarily enter into an
agreement to provide that—

(1) such person or entity (and successors
thereto) shall report annually to the registry
on emissions and sources of greenhouse gases
from applicable facilities and operations
which generate net emissions above any de
minimis thresholds specified in the guide-
lines issued by the Secretary pursuant to
this title;

(2) such person or entity (and successors
thereto) shall commit to report and partici-
pate in the registry for a period of at least 5
calendar years, provided that such agree-
ments may be renewed by mutual consent;

(3) for purposes of measuring performance
under the agreement, such person or entity
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(and successors thereto) shall determine, by
mutual agreement with the Secretary—

(A) pursuant to the guidelines issued under
this title, a baseline emissions level for a
representative period preceding the effective
date of the agreement; and

(B) emissions reduction goals, taking into
consideration the baseline emissions level
determined under subparagraph (A) and any
relevant economic and operational factors
that may affect such baseline emissions level
over the duration of the agreement; and

(4) for certified emissions reductions made
relative to the baseline emissions level, the
Secretary shall provide, at the request of the
person or entity, transferable credits (with
unique assigned serial numbers) to the per-
son or entity which, inter alia—

(A) can be used by such person or entity to-
wards meeting emissions reductions goals
set forth under the agreement;

(B) can be transferred to other parties or
entities through a voluntary private trans-
action between persons or entities; or

(C) shall be applicable towards any incen-
tive, market-based, or regulatory programs
determined by the Congress in a future en-
actment to be necessary and feasible to re-
duce the risk of climate change and its im-
pacts.

(b) PUBLIC NOTICE AND COMMENT.—A®t least
30 days before any agreement is final, the
Secretary shall give notice thereof in the
Federal Register and provide an opportunity
for public written comment. After reviewing
such comments, the Secretary may withdraw
the agreement or the parties thereto may
mutually agree to revise it to finalize it
without substantive change. Such agreement
shall be retained in the national registry and
be available to the public.

(c) EMISSIONS IN EXCESS.—In the event that
a person or entity fails to certify that emis-
sions from applicable facilities are less than
the emissions reduction goals contained in
the agreement, such person or entity shall
take actions as necessary to reduce such ex-
cess emissions, including—

(1) redemption of transferable credits ac-
quired in previous years if owned by the per-
son or entity;

(2) acquisition of transferable credits from
other persons or entities participating in the
registry through their own agreements; or

(3) the undertaking of additional emissions
reductions activities in subsequent years as
may be determined by agreement with the
Secretary.

(d) No NEW AUTHORITY.—This section shall
not be construed as providing any regulatory
or mandate authority regarding reporting of
such emissions or reductions.

SEC. 1107. MEASUREMENT AND VERIFICATION.

(a) IN GENERAL.—The Secretary of Com-
merce, through the National Institute of
Standards and Technology and in consulta-
tion with the Secretary of Energy, shall de-
velop and propose standards and practices
for accurate measurement and verification
of greenhouse gas emissions and emissions
reductions. Such standards and best prac-
tices shall address the need for—

(€8] standardized measurement and
verification practices for reports made by all
persons or entities participating in the reg-
istry, taking into account—

(A) existing protocols and standards al-
ready in use by persons or entities desiring
to participate in the registry;

(B) boundary issues such as leakage and
shifted utilization;

(C) avoidance of double-counting of green-
house gas emissions and emissions reduc-
tions; and

(D) such other factors as the panel deter-
mines to be appropriate;

(2) measurement and verification of ac-
tions taken to reduce, avoid or sequester
greenhouse gas emissions;
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(3) in coordination with the Secretary of
Agriculture, measurement of the results of
the use of carbon sequestration and carbon
recapture technologies, including—

(A) organic soil carbon sequestration prac-
tices;

(B) forest preservation and re-forestration

activities which adequately address the
issues of permanence, leakage and
verification; and

(€)) such other measurement and

verification standards as the Secretary of
Commerce, the Secretary of Agriculture, and
the Secretary of Energy shall determine to
be appropriate.

(b) PuBLIC COMMENT.—The Secretary of
Commerce shall make such standards and
practices available in draft form for public
notice and opportunity for comment for a pe-
riod of at least 90 days, and thereafter shall
adopt them, in coordination with the Sec-
retary of Energy, for use in the guidelines
for implementation of the registry as issued
pursuant to this title.

SEC. 1108. CERTIFIED INDEPENDENT THIRD PAR-

(a) CERTIFICATION.—The Secretary of Com-
merce shall, through the Director of the Na-
tional Institute of Standards and Technology
and the Administrator, develop standards for
certification of independent persons to act as
certified parties to be employed in verifying
the accuracy and reliability of reports made
under this title, including standards that—

(1) prohibit a certified party from them-
selves participating in the registry through
the ownership or transaction of transferable
credits recorded in the registry;

(2) prohibit the receipt by a certified party
of compensation in the form of a commission
where such party receives payment based on
the amount of emissions reductions verified;
and

(3) authorize such certified parties to enter
into agreements with persons engaged in
trading of transferable credits recorded in
the registry.

(b) LIST OF CERTIFIED PARTIES.—The Sec-
retary shall maintain and make available to
persons or entities making reports under
this title and to the public upon request a
list of such certified parties and their clients
making reports under this title.

SEC. 1109. REPORT TO CONGRESS.

Not later than 1 year after guidelines are
issued for the registry pursuant to this title,
and biennially thereafter, the President,
through the Interagency Task Force, shall
report to the Congress on the status of the
registry established by this title. The report
shall include—

(a) an assessment of the level of participa-
tion in the registry (both by sector and in
terms of national emissions represented);

(b) effectiveness of voluntary reporting
agreements in enhancing participation in
the registry;

(c) use of the registry for emissions trading
and other purposes;

(d) assessment of progress towards indi-
vidual and national emissions reduction
goals; and

(e) an inventory of administrative actions
taken or planned to improve the national
registry or the guidelines, or both, and such
recommendations for legislative changes to
this title or section 1605 of the Energy Policy
Act of 1992 (42 U.S.C. 13385) as the President
believes necessary to better carry out the
purposes of this title.

SEC. 1110. REVIEW OF PARTICIPATION.

(a) IN GENERAL.—Not later than 5 years
after the date of enactment of this title, the
Director of the Office of National Climate
Change Policy shall determine whether the
reports submitted to the registry represent
less than 60 percent of the national aggre-
gate greenhouse gas emissions as inventoried
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in the official U.S. Inventory of Greenhouse
Gas Emissions and Sinks published by the
Environmental Protection Agency for the
previous calendar year.

(b) MANDATORY REPORTING.—If the Direc-
tor of the Office of National Climate Change
Policy determines under subsection (a) that
less than 60 percent of such aggregate green-
house gas emissions are being reported to
the registry—

(1) all persons or entities, regardless of
their participation in the registry, shall sub-
mit to the Secretary a report that describes,
for the preceding calendar year, a complete
inventory of greenhouse gas emissions (as re-
ported at the facility level), including—

(A) the total quantity of each greenhouse
gas emitted by such person or entity, ex-
pressed in terms of mass and in terms of the
quantity of carbon dioxide equivalent;

(B) an estimate of the emissions from prod-
ucts manufactured and sold by such person
or entity in the previous calendar year, de-
termined over the average lifetime of those
products; and

(C) such other categories of emissions as
the Secretary determines by regulation to be
practicable and useful for the purposes of
this title, such as—

(i) direct emissions
sources;

(ii) indirect emissions from imported elec-
tricity, heat, and steam;

(iii) process and fugitive emissions; and

(iv) production or importation of green-
house gases; and

(2) each person or entity shall submit a re-
port described in this section—

(A) not later than the earlier of—

(i) April 30 of the calendar year imme-
diately following the year in which the Di-
rector of the Office of National Climate
Change Policy makes the determination
under subsection (a); or

(ii) the date that is 1 year after the date on
which the Director of the Office of National
Climate Change Policy makes the deter-
mination under subsection (a); and

(B) annually thereafter.

(¢) EXEMPTIONS FROM REPORTING.—

(1) IN GENERAL.—A person or entity shall
be required to submit reports under sub-
section (b) only if, in any calendar year after
the date of enactment of this title—

(A) the total greenhouse gas emissions of
at least 1 facility owned by the person or en-
tity exceeds 10,000 metric tons of carbon di-
oxide equivalent greenhouse gas (or such
greater quantity as may be established by a
designated agency by regulation);

(B) the total quantity of greenhouse gas
produced, distributed, or imported by the
person or entity exceeds 10,000 metric tons of
carbon dioxide equivalent greenhouse gas (or
such greater quantity as may be established
by a designated agency by regulation); or

(C) the person or entity is not a feedlot or
other farming operation (as defined in sec-
tion 101 of title 11, United States Code).

(2) ENTITIES ALREADY REPORTING.—A person
or entity that, as of the date of enactment of
this title, is required to report carbon diox-
ide emissions data to a Federal agency shall
not be required to report that data again for
the purposes of this title. Such emissions
data shall be considered to be reported by
the entity to the registry for the purpose of
this title and included in the determination
of the Director of the Office of National Cli-
mate Change Policy made under subsection
(a).

(d) ENFORCEMENT.—If a person or entity
that is required to report greenhouse gas
emissions under this section fails to comply
with that requirement, the Attorney General
may, at the request of the Secretary, bring a
civil action in United States district court
against the person or entity to impose on the
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person or entity a civil penalty of not more
than $25,000 for each day for which the entity
fails to comply with that requirement.

(e) RESOLUTION OF DISAPPROVAL.—If made,
the determination of the Director of the Of-
fice of National Climate Change Policy made
under subsection (a) shall be considered to be
a major rule (as defined in section 804(2) of
title 5, United States Code) subject to the
congressional disapproval procedure under
section 802 of title 5, United States Code.
SEC. 1111. NATIONAL ACADEMY REVIEW.

Not later than 1 year after guidelines are
issued for the registry pursuant to this title,
the Secretary, in consultation with the
Interagency Task Force, shall enter into an
agreement with the National Academy of
Sciences to review the scientific and techno-
logical methods, assumptions, and standards
used by the Secretary and the Secretary of
Commerce for such guidelines and report to
the President and the Congress on the re-
sults of that review, together with such rec-
ommendations as may be appropriate, within
6 months after the effective date of that
agreement.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DAYTON. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DAYTON. Mr. President, I ask
unanimous consent that I may be per-
mitted to speak as in morning business
for a period of up to 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. DAYTON are
printed in today’s RECORD under
“Morning Business.”’)

Mr. DAYTON. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I ask unan-
imous consent the time that was used
by the Senator from Minnesota be
counted against the 30 hours.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NICKLES. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. CAR-
PER). Without objection, it is so or-
dered.

AMENDMENT NO. 3256 TO AMENDMENT NO. 2917

Mr. NICKLES. Mr. President, I ask
that amendment No. 3256 be consid-
ered.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside. The clerk will report.

The legislative clerk read as follows:

The Senator from Oklahoma [Mr. NICK-
LES], for himself, Mr. BREAUX, and Mr. MIL-
LER, proposes an amendment numbered 3256.

Mr. NICKLES. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place in Title II, insert
the following:

SEC. . Not withstanding any other provi-
sion in this Act, ‘3 cents’ shall be consid-
ered by law to be ‘1.5 cents’ in any place ‘‘3
cents’’ appears in Title II of this Act.

Mr. NICKLES. The amendment I
called up, sponsored by Senator
BREAUX, Senator MILLER, Senator

VOINOVICH, and myself, will reduce the
penalty if a utility doesn’t achieve the
renewable standard that is set in the
legislation.

The legislation says that 10 percent
of the electricity produced has to be
from renewable sources. Renewable
sources are defined as wind and solar,
biomass—interestingly enough, not
hydro. That is a very difficult standard
to achieve. I am not sure any State can
achieve it now or any State will be able
to achieve it in the future. We will
have to see.

Varying States have different renew-
able standards. I am all in favor of
that, whatever States want to decide.
We are getting ready to have a Federal
mandate that says: 10 percent of your
power has to be from renewable
sources. Most people think renewables
is nonfossil fuel, but that is not the
case here. We are talking about pri-
marily wind, solar, and biomass. Nu-
clear fuel is not included. Hydro, or at
least old hydro, is not included. But if
you don’t achieve that 10 percent
standard, there is a penalty.

How do you get to the 10 percent?
Let’s say you do everything you can,
but primarily most of the production
in your State is fossil fuel. You run off
coal or natural gas generators. And if
you are short of the 10 percent, what do
you do? Under the bill, you can buy it
from other utilities, if they have sur-
plus credits, or you can pay the Fed-
eral Government. You can pay the Gov-
ernment for the credits. You could call
them credits. You could call them a
tax. You could call them a penalty. But
you have to pay, if you don’t meet this
10 percent standard. Actually, the
standard starts at 1 percent and it is
phased up to 10 percent in the year
2019.

If you don’t make the standard, you
have to pay something. It is a tax.
Your utility has to write a check to
the Federal Government, a large check.
In many cases, it could be hundreds of
millions of dollars. In many cases, the
cost to the utilities—and I will enter
into the RECORD some statements from
different utilities—could be billions of
dollars, because they have to pay 3
cents per kilowatt hour for whatever
they are short of this target we are
getting ready to mandate.

How much is 3 cents per Kkilowatt
hour? Most of us don’t know. When we
pay our utility bill, we don’t know how
much utilities really cost. The whole-
sale price of electricity right now, na-
tionwide, is about 3 cents. If you don’t
meet the target, basically you have to
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pay 100 percent of whatever you are
short on renewables in electricity cost.
That is a lot, for 10 percent of your
power.

If you produce no electricity from
the renewables, this bill is the equiva-
lent of a b5-percent surcharge because
you are paying in effect a 100-percent
increase for that last 10 percent. If you
average that over your entire cost, it is
about a b-percent increase in your util-
ity bill.

I will tell you, few if any utilities
will meet this standard in this bill,
even those utilities that are very pro-
gressive and aggressive in trying to
meet renewable standards and have re-
newable energy sources such as wind,
solar, and biomass. Few are able to
meet this standard that is in this bill.
So you are going to have to buy these
credits and pay a lot of money.

The essence of this amendment is,
let’s reduce that 3-cent penalty to a
penny and a half. You might say, where
did you get the penny and a half? It
happens to be half of what is in the un-
derlying bill, and it also happens to be
half of what the Clinton administra-
tion proposed.

President Clinton, in 1999, proposed
that we have a renewable standard. In-
cidentally, he didn’t go up to 10 per-
cent; he only went to 7.5 percent of
your electricity would have to be re-
newable. He also said: If you don’t
meet that objective, the penalty will
be a penny and a half. That is the cost
of the credits.

Secretary Bill Richardson—many of
us got to know him over the years and
enjoyed working with him in Con-
gress—when he was Secretary of En-
ergy, that was the penalty, a penny and
a half, not 3 cents.

So the amendment Senator BREAUX,
Senator MILLER, Senator VOINOVICH,
and I have is to reduce the penalty
from 3 cents to a penny and a half.
That sounds as if we are talking about
pennies. We are talking about billions
of dollars, because we are talking
about, 10 percent of all the electricity
that is produced in the United States
must come from renewables, and if you
don’t make it, you have to pay this 3
cents per kilowatt hour.

What does that mean? I will cite a
couple of letters. I have them from dif-
ferent companies and different States.

I will start with my State. Oklahoma
Gas and Electric said the penalty under
the bill, as written right now—their es-
timate is it would cost $794 million
through the year 2020. We would cut
that in half. We have almost every util-
ity in the country supporting of this
amendment. This is a rather large util-
ity called Southern Company. I men-
tioned the largest one in my State,
Oklahoma Gas and Electric. Southern
Company, which is in several Southern
States, said it would cost them from
$676 million to $1.014 billion annually
by the year 2020.

I hope my colleagues understand
this. I have a letter I will also have
printed in the RECORD from the presi-
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dent of Southern Company, one of the
largest utilities in America that says
the total cost across several states
could be over a billion dollars—from
$676 million up to over a billion dollars
a year—if the 3-cent penalty stays in
the bill. We would cut that in half
under our amendment.

I could go on and on. Is it going to
cost the utilities ultimately? Probably
not. They are going to pass it, if they
can; and I expect that they can. Resi-
dential consumers and industrial con-
sumers will pay for it. Frankly, if in-
dustrial consumers are paying for it,
they are going to pass that on, too.

If you want to set about an infla-
tionary spiral, we are doing that. We
are increasing utility costs if we allow
the Daschle-Bingaman 3-cent penalty
per kilowatt hour to stay in the bill. I
think it should be zero. Senator KYL
had an amendment to strike out the re-
newable section, but I am coming up
with half a loaf. I am saying cut it in
half. I am a legislator. If we can pass a
bill half as damaging, I am willing to
do it. If we can reduce the numbers by
half, I think we will have made a big
step in the right direction. Why in the
world would we have a cap or a penalty
higher than the Clinton administration
proposed?

Incidentally, it didn’t pass. Some
people said we should not pass it be-
cause it costs too much.

Look at some of the other States
that are involved. Kansas City Power
and Light said it would cost over $300
million, and that is the current cap. We
would cut that in half.

Different companies have used dif-
ferent ways of stating the costs. Pin-
nacle West in Arizona talks about it
costing billions of dollars to comply.
They even said it may have a residen-
tial rate increase of 28 percent.

In Pennsylvania, PP&L, which has
facilities in Pennsylvania and Mon-
tana, estimates penalties at $178 mil-
lion per year in 2006, growing to $260
million by 2020. The reason they start
out low is the renewable section starts
out low, at 1 percent, but it grows
every year, up to the very expensive 10
percent by 2019.

Let me mention a couple letters,
which I will enter into the RECORD, so
that this won’t just be little excerpts
from my floor speech. This is a note
from Allegany Energy. It says:

The rates under the restructuring initia-
tive to lower consumer costs may restrict
Allegany Energy, a conservative—1 percent
requirement would cost $13 million annually,
and a 10 percent requirement would cost $135
million annually, assuming no growth in
customer electricity consumption.

I think most people would assume
the consumption would go up over that
period of time. That is a very conserv-
ative estimate.

Exelon: I will read various segments
of this:

Meeting the Bingaman RPS amendment
will cost our customers between $2.3 billion
and $4.6 billion more than they would other-
wise pay for electricity between 2005 and
2020.
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I hope my colleagues have a chance
to absorb some of these numbers. This
is a very large utility, and they are pri-
marily in Illinois and Pennsylvania.
They said it could cost $4.6 billion if we
don’t change the Bingaman amend-
ment. Our amendment says we will cut
it in half. I hope the Senators from
Pennsylvania, the Senators from Illi-
nois, and others will stop and say, wait
a minute, who pays for that? Are we
really passing something where we
know what we are doing? Are we going
to mandate those cost increases on
consumers?

Wait a minute, we are giving people a
chance to cut it in half. That is what
this amendment does. Listen to this
comment made from Bill Richardson
before a House committee in June 17 of
1999:

To hold program costs down, the adminis-
tration’s proposal would allow electricity
sellers to purchase credits from the Depart-
ment of Energy at a cost of 1.5 cents per kil-
owatt hour. As a result, sellers would not be
forced to pay excessive amounts for credits
that are sold by other electricity providers
that exceed the 7.5 percent RPS requirement.

This bill has a 10-percent require-
ment, and if you don’t meet it, it says
you have to pay 3 cents per kilowatt
hour. As I have mentioned by a few ex-
amples, the cost is absolutely enor-
mous.

I want to mention a couple others.
This is a the Public Service Commis-
sion for the State of Florida:

However, in order to mitigate the ‘“‘tax im-
pact’ of this poorly conceived national pro-
gram, we support the Nickles amendment to
lower the amount of penalty from 3 cents to
1.5 cents per KWH. This would reduce the po-
tential cost of this federal mandate on Flor-
ida ratepayers.

That is a copy of a letter to Senator
GRAMM.

This is a note from American Elec-
tric Power. It says:

AEP is joining in this effort with Allegany
Energy, Console Energy, Peabody Energy,
and the U.S. Mineworkers of America. AEP
and Allegany are the two largest utilities in
West Virginia and are responsible for all the
electricity distributed in the State.

I will enter into the RECORD a letter
from Southern Company. This is signed
by Allen Franklin, chairman and presi-
dent and CEO:

The cumulative cost of the RPS mandate
to Southern Company through the year 2020
will be from $3 billion to $6.5 billion. This
does not include substantial transmission
and interconnection costs for remote wind
turbines located in the upper Midwest. . . .

I will enter this into the RECORD.
That is a major company, covering sev-
eral States, saying this will cost bil-
lions of dollars over the next 15 years.
I just tell my colleagues that when we
talk about a penalty of a penny and a
half and 3 cents per Kkilowatt, that
doesn’t sound like much. When you
multiply it times all the electricity
and mandate that 10 percent of the
electricity meet the standard and, if it
doesn’t, they have to pay this 3 cents—
basically a 100-percent tax on elec-
tricity, equal to the value of 100 per-
cent of wholesale cost of electricity—
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you are talking about an enormous
utility increase. We have a chance to
mitigate that; we have a chance to re-
duce it by basically agreeing to the
same standard that was proposed by
the Clinton administration in 1999. I
urge my colleagues to do so.

I ask unanimous consent to have the
letters to which I referred printed in
the RECORD.

There being no objection, the letters
were ordered to be printed in the
Record, as follows:

SOUTHERN COMPANY,
Atlanta, Georgia, April 16, 2002.
Hon. DON NICKLES,
U.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR NICKLES: As the Senate con-
tinues its consideration of S. 517, the
Daschle/Bingaman energy bill, I wanted to
thank you for your continued efforts to im-
prove the Renewable Portfolio Standard
(RPS) mandate in the bill. This ill-advised
policy will mandate the use of un-economic
generation and is not practical in several re-
gions of the nation.

In many parts of the country, the RPS
mandate can not be achieved due to the lack
of wind resources and the intermittent na-
ture of solar energy. The requirement to pur-
chase penalty credits under such cir-
cumstances equates to a tax on consumers in
those regions with no resulting benefit for
those same consumers. The cumulative cost
of the RPS mandate to Southern Company
through the year 2020 will be from 3 billion
dollars to 6.5 billion dollars. This does NOT
include substantial transmission and inter-
connection costs for remote wind turbines
located in the upper Midwest, which is the
likely location for such an option. Obviously
these dramatic costs would increase the
price of electricity to our customers and
threaten their lifestyles and the economic
health of their communities.

One way to reduce these costs would be to
lower the 3-cents per kilowatt-hour penalty
contained in the Bingaman RPS language.
This penalty is double the 1.5-cents per kilo-
watt-hour renewable credit cost in a renew-
able portfolio standard proposed by the Clin-
ton Administration. I understand you intend
to offer an amendment to lower the RPS
penalty to 1.5-cents per kilowatt-hour, and
we will support you in that regard. This will
not remove the negative impacts on our cus-
tomers of an ill-advised RPS mandate, but it
will at least lessen those costs significantly.

We appreciate your continued efforts to
improve energy legislation as it moves
through Congress.

Sincerely,
ALLEN FRANKLIN
OGE ENERGY CORP.,
Oklahoma City, OK, April 16, 2002.
Hon. BLANCHE L. LINCOLN,
Dirksen Senate Office Building,
Washington, DC.

DEAR SENATOR LINCOLN: On behalf of Okla-
homa Gas & Electric (OG&E) I strongly urge
your support of an amendment to be offered
by Senator Don Nickles to reduce by half the
cost to Arkansas consumers of the manda-
tory Renewable Portfolio Standard provision
in the pending energy bill, S. 517. The Nick-
les amendment would reduce the cost of the
renewable energy credit from 3 cents per Kkil-
owatt-hour to 1.5 cents per kw/hour.

Based on the year 2001 actual total retail
sales and full implementation of the 10%
RPS requirement, we calculate that it would
cost our customers an additional $73 million
per year, suggesting an increase of 5% in our
retail rates. OG&E opposes such federal man-

CONGRESSIONAL RECORD — SENATE

date on investor-owned utilities since it will
skew the competitive playing field toward
cooperatives and public power that have
been unfairly exempted from the federal RPS
mandate. The exemption of the coops and
public power utilities is equivalent to a 5%
penalty for our Company and a 5% windfall
for coops and public power. Although we are
opposed to renewable mandates, OG&E is
willing to purchase power generated by re-
newable sources if customers desire to pur-
chase it. But thus far, our customers in Ar-
kansas and Oklahoma have not evidenced a
willingness to purchase higher priced renew-
able power to justify our investment in these
sources. Instead, our customers clearly pre-
fer the highly reliable and much less expen-
sive range of generation options that we cur-
rently offer. The RPS provision in the en-
ergy bill will force our Arkansas customers
to pay more for a renewable product they do
not yet want enough to pay for. In so doing,
the RPS will raise costs to residential and
business customers without countervailing
benefit either to them or to the Fort Smith
regional economy.

Senator Nickles’ amendment would at
least reduce the economic impact of the RPS
provision by half. It makes real sense to me.
I hope you will support Senator Nickles’ ef-
fort. If you have any questions, please let me
know.

Sincerely,
STEVEN E. MOORE,
Chairman, President and Chief
Ezxecutive Officer.
PROGRESS ENERGY SERVICE COMPANY,
LLC,
Raleigh, NC, April 22, 2002.
Senator DON NICKLES,
Senate Hart Building, U.S. Senate, Washington,
DC.

DEAR SENATOR NICKLES: As the Senate con-
tinues debate on the energy bill (S. 517), I
must share with you my company’s strong
conviction that this legislation is poor en-
ergy policy for our customers and the coun-
try. The bill represents an enormous policy
reversal that gives important state jurisdic-
tion directly to the federal government.

Progress Energy was formed in 2000 when
Carolina Power & Light merged with Florida
Progress. Through two subsidiaries, the com-
pany provides electricity to nearly three [2.8]
million customers in the Carolinas and Flor-
ida by employing a diverse generation port-
folio of more than 20,000 megawatts. Our
service territory has enjoyed substantial
growth based, in part, on our ability to
produce reliable low-cost energy. We use the
market to select the best fuel mix for energy
production, a process that is grossly jeopard-
ized by the mandated renewable portfolio
standards (RPS).

Under the RPS cap of 3 ¢/kWh, between
2005 and 2020, Progress Energy’s customers
would be forced to absorb $3.5 billion in extra
costs. This RPS mandate would eventually
sidetrack economic growth. Additionally,
the RPS could limit the benefits of emis-
sions-free energy our customers currently
enjoy since we use a large percentage of elec-
tricity generated with nuclear and hydro-
power.

Thank you for your interest and concern
regarding the RPS amendment and please
know that we would be very supportive of
any relief you could give on this mandate.

Sincerely,
DAVID G. ROBERTS,
Director Federal Affairs.
STATE OF FLORIDA,
PUBLIC SERVICE COMMISSION,
Tallahassee, FL, April 22, 2002.
RE: S. 517, the Energy Bill
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Hon. BOB GRAHAM,
U.S. Senator, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GRAHAM: The Florida Pub-
lic Service Commission (FPSC) appreciates
the opportunity to provide comments on
three areas of amendments to S. 517, the en-
ergy bill. These areas are: (1) The Renewable
Portfolio Standards; (2) the Landrieu amend-
ment on participant-funded transmission ex-
pansion; and (3) the amendments referred to
as the consumer protection package.

(1) NICKLES AMENDMENT TO THE RENEWABLE

PORTFOLIO STANDARDS SECTION

The FPSC continues to oppose the Federal
Renewable Portfolio Standards. Florida util-
ities will have difficulty meeting the federal
standards. We believe that state legislatures
are best suited to set policies on renewable
standards for their state. In fact, during the
current legislative session, the Florida legis-
lature directed the FPSC to complete a
study on renewables by February 2003. A
strict omne-size-fits-all standard could put
companies in the position of having to pur-
chase credits from elsewhere or of being in
noncompliance. The impact will ultimately
be on the retail ratepayer. Again, we oppose
the Federal Renewable Portfolio Standard.
However, in order to mitigate the ‘“‘tax im-
pact’ of this poorly-conceived national pro-
gram, we support the Nickles amendment to
lower the amount of the penalty from 3 cents
to 1.5 cents per KWH. This would reduce the
potential cost of this federal mandate on
Florida ratepayers.

(2) LANDRIEU AMENDMENT ON ‘‘PARTICIPANT-

FUNDED TRANSMISSION EXPANSION”’

We believe this amendment to place the
costs of transmission expansion on the cost
causer has merit, but we do have some con-
cerns about the provisions included in the
amendment. For example, there is a provi-
sion on market monitoring that possibly
could be interpreted to view the Regional
Transmission Organization as the primary
market monitor. Surely, that is not the in-
tention of the amendment. Moreover, the
FPSC has initiated its own RTO proceeding
to address a Florida-specific RTO. That pro-
ceeding may also address the entity appro-
priate to cover market monitoring. The lan-
guage within that provision is positive re-
garding the RTO publicizing: (1) Projects
that increase capacity or transfer capability
of the transmission system, and (2) the
tradeable transmission rights and costs asso-
ciated with the project. Thus, perhaps the
section could be revised to address only the
“RTO Publication of Information” instead of
‘““Market Monitoring,” or the section could
be deleted. Thus, we believe the amendment
has merit, but should be revised.

(3) CONSUMER PROTECTION PACKAGE

In general, the amendments, referred to as
‘“‘the Consumer Protection Package” look
superior to the language in S. 517, as amend-
ed by Senator Thomas. They create a stand-
ard on proposed mergers that they must ‘“‘ad-
vance the public interest’” which is a higher
standard than ‘‘consistent with the public
interest.” Also, the package expands the list
of factors to be considered by FERC in re-
viewing mergers.

In addition, the amendments require public
disclosure of transactions, and establish
clear standards on affiliate transactions.
Also, there would be access to utility holding
company books and records. We see benefit
to these provisions, and they are consistent
with this Commission’s Bedrock Principles
on National Energy Policy.

We do want to raise a concern, however,
that States not be preempted. In particular,
there is the provision on market based rates
which directs FERC to remedy market flaws
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and abuses. To the extent that one of those
remedies might be to require divestiture of a
utility’s assets, we believe the FERC should
be required to consult with those state com-
missions that have statutory authority prior
to ordering such a remedy. Thus, in general
we commend the ‘‘consumer protection”
package of amendments, but urge that any
potentially preemptive language be closely
scrutinized.

We appreciate your staff staying in close
contact with FPSC staff, and hope this infor-
mation is useful.

Sincerely,
LILA A. JABER,
Chairman.
GREAT PLAINS ENERGY,
Kansas City, MO, April 17, 2001.
Hon. DON NICKLES,
U.S. Senate, Washington, DC.

DEAR SENATOR NICKLES: On behalf of the
employees of Great Plains Energy, including
our regulated subsidiary Kansas City Power
& Light, I am writing to express my appre-
ciation for your leadership and support on an
issue of great concern.

During the Senate’s recent consideration
of S. 517, the energy bill, you spoke about
the adverse effect a renewable portfolio
standard (RPS) would have on utilities and
cited information from the Energy Informa-
tion Administration (EIA) that the cost of
purchasing credits in lieu of complying with
a renewable mandate would cost KCPL $16
million—in your words, ‘‘a pretty good hit.”

Unfortunately, EIA grossly understated
the costs of a 10 percent mandate to KCPL,
and ‘‘the hit”’ is much worse than that. We
project the total costs of purchasing the
credit to be more than $300 million over the
15-year period between 2005 and 2020, when
the RPS would ramp up to the full 10 per-
cent. For a company of our size, these costs
are intolerable.

While we appreciate the need to diversify
our energy mix, doing so by imposing a fed-
eral mandate that ignores the availability
and cost-effectiveness of renewable resources
is not sound public policy. In our area, wind
energy, for example, certainly would not be
competitive with fuels such as coal, oil, nat-
ural gas, or nuclear. That is why we strongly
support your efforts to amend the RPS by re-
ducing the credit cost from $0.03 per kWh to
$0.0156 per kWh. Even with the credit cut in
half, we would still be saddled with extraor-
dinary costs.

We pride ourselves on providing reliable
and affordable electric service, yet the hid-
den tax imposed by the RPS may be felt by
many who can ill afford higher electricity
prices.

We appreciate your efforts to reduce the
burden of the renewable energy mandate,
and offer our assistance to enact a more rea-
sonable approach.

Sincerely,
BERNIE BEAUDOIN.
AMERICAN CORN GROWERS ASSOCIATION,
Washington, DC, April 16, 2002.
Hon. JOHN B. BREAUX,
U.S. Senate, Washington, DC.

DEAR SENATOR BREAUX: I am writing to
urge your support for the amendment that
Senator Nickles plans to offer to the renew-
able portfolio standard of the energy bill, S.
517. Wind energy is fast becoming a major
new ‘‘crop’” for the farming and ranching
community in many areas of the nation. The
American Corn Growers Association (ACGA),
has developed its Wealth From the Wind Pro-
gram for farmers, and has strongly supported
wind energy tax credits in the Energy Bill as
well as other favorable legislative initiatives
in the Energy Title of the Farm Bill. ACGA
also supports a fair and equitable renewable
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portfolio standard (RPS) requiring a portion
of the nation’s energy to come from renew-
able sources. However, while we want to do
everything we can to promote renewable pro-
duction by farmers we must oppose undue
mandates that will impose additional fuel
costs on all rural consumers.

Senator Nickles’ amendment will signifi-
cantly reduce the cost of complying with the
standard, and in turn protect rural America
from excessive price increases for electricity,
by cutting the energy credits from 3 cents
per kilowatt-hour to 1.5 cents per Kkilowatt-
hour.

As you know fuel prices have fluctuated
wildly over the last two years and some re-
gions have seen shortages of electricity.
With the price of gasoline and diesel rising
steadily now is not the time to add to these
uncertainties.

We urge you to support the amendment of-
fered by Senator Nickles.
Sincerely,
LARRY MITCHELL,
Chief Executive Officer.

MIDAMERICAN ENERGY HOLDINGS
COMPANY,
Omaha Nebraska, April 11, 2002.
Hon. DON NICKLES,
Assistant Republican Leader,
Washington, DC.

DEAR SENATOR NICKLES: Thank you for
your continued support of the inclusion of
electricity modernization provisions in the
Senate energy bill. The bipartisan vote yes-
terday by the Senate to maintain the bill’s
electricity title was a great step forward.

The Capitol,

With regard to your concerns about the re-
newable portfolio standard (RPS) in the
Daschle/Bingaman energy bill, MidAmerican
Energy Company has analyzed this proposal
and developed estimates of the increase in
costs that will result from enactment of the
RPS. According to our preliminary calcula-
tions, implementing the RPS in S. 517 will
begin increasing electricity costs for
MidAmerican’s regulated and competitive
customers in 2007 by almost $600,000, with
costs rising to more than $40 million in 2019.

Because of the comparatively high avail-
ability of affordable renewables in the region
served by MidAmerican, we based our cal-
culations on an estimated additional cost of
1.5 cents/kilowatt hour for qualifying
sources. As a major developer of renewable
electricity through our CE Generation sub-
sidiary, MidAmerican believes that renew-
ables can and should play an increasing role
in the nation’s electric generation mix, and
the Company has expressed its support for
Senator Bingaman’s overall efforts to pro-
mote increased use of these resources. At the
same time, MidAmerican has long believed
that applying a reasonable cap on the cost of
renewable credits would ensure that con-
sumer costs do not escalate beyond those an-
ticipated by RPS proponents.

I understand that you are holding ongoing
discussions with Chairman Bingaman about
the possibility of adjusting the cost cap in
the underlying legislation to address some of
your concerns about the RPS. We have con-
tacted Chairman Bingaman’s staff to express
our hope that a mutually acceptable com-
promise can be reached on this issue. Thanks
again for your inquiry and continued support
for PUHCA repeal and other important in-
dustry modernizations.

Sincerely,
DAVID L. SOKL,
Chairman and Chief Executive Officer.

April 24, 2002

ELECTRIC CONSUMERS’ ALLIANCE,
Indianapolis, IN, April 16, 2002.
Consumer support for Sen. Nickles’
Amendment to S. 517 regarding Renew-
able Portfolio Standards

DEAR SENATOR: On behalf of Electric Con-
sumers’ Alliance, its more than 300 member
organizations representing all 50 states, and
its tens of millions of residential and small
business constituents, I am writing to indi-
cate our strong support for Senator Nickles’
proposed amendment to S. 517, the pending
energy bill. Simply put, Sen. Nickles seeks
to implement the mandatory Renewable
Portfolio Standard in a way that is more eq-
uitable and cost effective for consumers
across the nation by reducing the renewable
energy credit from 3 cents to 1.5 cents per
kilowatt-hour.

Renewable energy resources can and will
play an important role in America’s future
energy infrastructure. As such, ECA supports
their development, including the creation of
subsidies to accelerate their deployment. At
the same time, however, we are cognizant
that our members will continue to expect a
reliable, affordable supply of electricity over
the next decade, and this will come predomi-
nantly from traditional resources. It is im-
portant to encourage the development of new
resources, but this must be tempered against
the more important goals of maintaining
service that is reliable and affordable. There
is a danger in transferring too much of the
cost burden for development of these re-
sources to consumers, rather than encour-
aging the market to work.

The mandated RPS requirement will not
necessarily lessen the need for or reliance on
traditional generation in the short-term.
This is because of the intermittent nature of
renewable resources. Consumers won’t wait
for the sun to shine or wind to blow to turn
on appliances or flip the lights. The renew-
able credits that are to be paid under S. 517
will likely be an adder to the cost of elec-
tricity for consumers. As a result, these
credits—while well-intentioned—will almost
certainly have a direct impact on raising the
price of electricity for many Americas (as-
suming reliability is not compromised,
which we certainly do not advocate).

The Nickles proposal is a reasonable at-
tempt to mitigate the impact of the almost
certain consumer price hike that will be
caused by mandated RPS. At a time when
energy affordability is an issue for a growing
number of residential and small business
consumers, it is an appropriate balancing of
the interests at stake. If consumers are to
shoulder the burden for development of re-
newable resources through credits, which S.
517 requires, then that cost burden should be
mitigated to more reasonable levels. Sen.
Nickles’ proposal to reduce this impact by
reducing the credit from 3 cents to 1.5 cents
per kilowatt hour is a reasonable com-
promise. It deserves your support.

Thank you for your kind consideration.

ROBERT K. JOHNSON,
Executive Director.

Re:

April 18, 2002.
Hon. DON NICKLES,
Hon. JOHN B. BREAUX,
U.S. Senate, Washington, DC.

DEAR SENATOR NICKLES AND SENATOR
BREAUX: The undersigned associations thank
you for your leadership in offering your
amendment to reduce the costs of the renew-
able portfolio standard (RPS) contained in
the pending Daschle/Bingaman amendment
to the Energy Policy Act of 2002 (S. 517).

Your amendment would make a modest,
but economically critical, change to the cost
cap aspect of the RPS program. The current
RPS provisions mandate that an increasing
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percentage of electricity sold be generated
from renewable resources. The RPS program
further provides that those electricity gen-
erators that cannot economically achieve
the required level of generation using renew-
able energy sources can purchase ‘‘credits’
from the Department of Energy to meet
their shortfall. The bill price for these cred-
its is three cents per kilowatt hour. This
credit price is intended to act as a cap on the
cost increases that will result as demand for
renewable power increases in response to the
RPS requirement.

Unfortunately, this three-cent credit price
is simply set too high. Current wholesale
electricity prices are only slightly above
three cents per kilowatt hour in most areas
of the country. With a three-cent credit, the
result will be that in most areas of the coun-
try the cost of electricity mandated by the
RPS provision could be almost double the
current wholesale cost of electricity. These
higher costs will be passed on to businesses
and homeowners across the country.

Your amendment would halve the credit
price to one and one-half cents per kilowatt
hour. This is the same price set by the Clin-
ton Administration in its RPS proposals
made in 1999. Consumers will still pay more
for electricity, but the cost to consumers
will be only half as much as it would be with
a three cent cost cap. Thus, the Nickles/
Breaux amendment would reduce the overall
cost of the RPS provision.

Your amendment will ensure that busi-
nesses and homeowners alike will have more
affordable electricity supplies in the future;
reduce the economic costs of the federal re-
newable portfolio standard program in the
energy bill; and to promote economic growth
and prosperity for all Americans.

Sincerely,

Alliance for Competitive Electricity,
American Chemistry Council, Amer-
ican Gas Association, American Iron
and Steel Institute, American Petro-
leum Institute.

American Portland Cement Association,
Associated Petroleum Industries of
Pennsylvania, Association of American
Railroads, Carpet and Rug Institute,
Coalition for Affordable and Reliable
Energy.

Edison Electric Institute, Electric Con-
sumers Alliance, Electricity Con-
sumers Resource Council, Greater Ra-
leigh [NC] Chamber of Commerce, In-
dian River [FL] Chamber of Commerce.

International Association of Drilling
Contractors, Manhattan [NY] Chamber
of Commerce, Massachusetts Petro-
leum Council, Metropolitan Evansville
[IN] Chamber of Commerce, Missouri
0il Council.

Naperville [IL] Chamber of Commerce,
National Association of Manufacturers,
National Electrical Manufacturers As-
sociation, National Federation of Inde-
pendent Business, National Lime Asso-
ciation.

National Mining Association, National
Ocean Industries Association, Natural
Gas Supply Association, Nebraska Res-
taurant Association, Nevada Hotel &
Lodging Association.

Nevada Restaurant Association, Nuclear
Energy Institute, Oklahoma State
Chamber of Commerce & Industry,
Stowe [VT] Area Association, Tacoma-
Pierce County [WA] Chamber of Com-
merce, U.S. Chamber of Commerce.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. BREAUX. Mr. President, I did
not want to speak if the chairman
wanted to speak at this time, but in
the absence of his desire to speak at
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this particular moment, I will make a
few comments on the Nickles-Breaux
amendment.

I have joined the Senator from OKkla-
homa in cosponsoring this amendment.
This is a good amendment. It is good
for consumers, certainly, it is good for
the renewable energy industry in this
country, and it is also good for the tra-
ditional suppliers of energy in this
country.

Let me state at the very beginning
that I support the so-called renewable
portfolio standard. If I were in Lou-
isiana, I would try to explain it by say-
ing it is a requirement of the Federal
Government that power companies
have to look for renewable sources of
energy in producing energy in this
country.

What do we mean by that? Windmill
power, for instance, biomass power, re-
newable alternative forms of energy
that should be encouraged in this coun-
try. I am for that. I am from a tradi-
tional oil-and-gas-producing State, but
I found out that we also have one of
the largest manufacturers of windmills
in Louisiana for the production of en-
ergy through wind power. That makes
sense. It is not going to solve all of our
problems, but it can contribute to a
proper mix of renewable energy, as well
as traditional forms of energy.

We have a substantial number of tax
credits in this energy bill coming from
our Finance Committee to encourage
these alternative sources of energy. As
an example, there is already in the leg-
islation a 1.7 cent production tax credit
to be received by wind and biomass
producers. Mr. President, 1.7 cents per
kilowatt is a lot when one considers
that the wholesale price of energy is
about 3 cents a kilowatt. When we are
giving people who produce alternative
sources of energy a 1.7 cent per kilo-
watt subsidy, that is significant. The
person who produces those windmills in
Louisiana are going to say: Wow, look,
if I get a 1.7 cent per kilowatt tax cred-
it, this is a good deal. People are going
to want to buy power from windmill
producers if it means 1.7 cents less per
kilowatt than the ordinary regular 3
cent per kilowatt wholesale price of en-
ergy in this country. The legislation,
as it is, encourages these alternative
sources of energy through the Tax
Code.

This is the second issue we are talk-
ing about right now. The legislation
also requires energy producers to reach
a certain standard, a percentage, re-
quired by Congress using these alter-
native sources of energy by the year
2019. The legislation currently says 10
percent of a power company’s produc-
tion in the year 2019 shall come from
these alternative sources of energy.
Some people wanted it at 20 percent. It
is down to 10 percent. I support that.
That is an achievable goal that power
companies can reach, especially if we
give them a 1.7 cent per kilowatt sub-
sidy to encourage them to do it. That
is good public policy.

The concern is there is an additional
subsidy that is proposed in the legisla-
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tion, and this is what the Nickles-
Breaux amendment addresses. The leg-
islation says, if you do not reach that
10-percent goal of using alternative
sources of renewable energy, we are
going to, in essence, penalize you 3
cents per kilowatt; that you are going
to have to make up that 10-percent
goal by purchasing power from other
producers that have met that goal or
purchasing power from the Department
of Energy through tax credits, and you
are going to have to pay up to 3 cents
per kilowatt for that extra energy you
will be required to buy from other com-
panies that have met that standard.

What does that mean in the real
world, to the person in their home who
turns on the light switch every day and
is concerned about the cost of elec-
tricity? What it means is if you add the
3 cents plus the 1.7 cent tax credit, you
are talking about a huge subsidy which
I think is far more than it needs to be.

The problem is that if they are re-
quired to purchase that tax credit from
the Department of Energy at 1.5 cents
per kilowatt hour, they could be look-
ing at doubling the cost of electricity
per kilowatt hour.

The concern I have is, who is going to
pay for this? It is not going to be the
power companies. If they have to pur-
chase additional electric tax credits at
3 cents a kilowatt, they are just going
to pass the cost on to the consumer,
back to the person in the house who
flicks the switch. That person is going
to pay not 3 cents but double that price
per kilowatt for the electricity they
use.

Power companies are going to pass it
through, and in a deregulated market
they are going to add it to their bill at
the end of the month. In a regulated
market, they are going to go to the
public service commission and say:
Look, we are having to pay 3 cents
more per kilowatt and we want it to be
passed on to our rate base; we are just
going to charge you 3 cents a kilowatt
more than you are paying now. You are
already paying 3 cents, so we are going
to pay 3 cents more.

That is too much. We do not need
more incentives than are necessary.

The tax credit of 1.7 cents per Kkilo-
watt hour and the Nickles-Breaux
amendment with a penalty, in essence,
of another 1.5 cents is a substantial in-
centive to encourage the development
of what we call the renewable portfolio
standard on the use of alternative
sources of energy.

It is interesting. I have a letter from
the Electric Consumers’ Alliance which
says:

On behalf of Electric Consumers’ Alliance,
its more than 300 member organizations rep-
resenting all 50 states, and its tens of mil-
lions of residential and small business con-
stituents, I am writing to indicate our
strong support for Senator NICKLES’ proposed
amendment to S. 517, the pending energy
bill.

The only disagreement now is the
Nickles-Breaux amendment. But the
support from consumers is clear. Sup-
port from people who provide elec-
tricity is very clear. They support it.



S3270

The simple fact is that, when put to-
gether, the credit price of 1.5 cents,
coupled with the tax credit of 1.7 cents,
means consumers and taxpayers will be
providing a subsidy to wind power and
to these biomass producers at a level of
3.2 cents. That is currently above the
wholesale cost of power. That is a huge
subsidy and incentive to developing
sources of power.

With the Nickles-Breaux amendment,
we will still have a substantial subsidy,
but it will be at a less cost to tax-
payers and consumers of electric
power. Bear in mind, every time we add
1 cent or half a cent, it is going to be
passed on to the consumers of elec-
tricity in this country.

The Nickles-Breaux amendment is a
good approach and one that should be
supported.

I ask unanimous consent to have
printed in the RECORD the letter from
the Electric Consumers’ Alliance, to
which I referred.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

ELECTRIC CONSUMERS’ ALLIANCE,
Indianapolis, IN, April 16, 2002.
Re Consumer support for Sen. Nickles’
Amendment to S. 517 regarding Renew-
able Portfolio Standards.

DEAR SENATOR: On behalf of Electric Con-
sumers’ Alliance, its more than 300 member
organizations representing all 50 states, and
its tens of millions of residential and small
business constituents, I am writing to indi-
cate our strong support for Senator Nickles’
proposed amendment to S. 517, the pending
energy bill. Simply put, Sen. Nickles seeks
to implement the mandatory Renewable
Portfolio Standard in a way that is more eq-
uitable and cost effective for consumers
across the Nation by reducing the renewable
energy credit from 3 cents to 1.15 cents per
kilowatt-hour.

Renewable energy resources can and will
play an important role in America’s future
energy infrastructure. As such, ECA supports
their development, including the creation of
subsidies to accelerate their deployment. At
the same time, however, we are cognizant
that our members will continue to expect a
reliable, affordable supply of electricity over
the next decade, and this will come predomi-
nantly from traditional resources. It is im-
portant to encourage the development of new
resources, but this must be tempered against
the more important goals of maintaining
service that is reliable and affordable. There
is a danger in transferring too much of the
cost burden for development of these re-
sources to consumers, rather than encour-
aging the market to work.

The mandated RPS requirement will not
necessarily lessen the need for or reliance on
traditional generation in the short-term.
This is because of the intermittent nature of
renewable resources. Consumers won’t wait
for the sun to shine or wind to blow to turn
on appliances or flip on lights. The renew-
able credits that are to be paid under S. 517
will likely be an adder to the cost of elec-
tricity for consumers. As a result, these
credits—while well-intentioned—will almost
certainly have a direct impact on raising the
price of electricity for many Americans (as-
suming reliability is mnot compromised,
which we certainly do not advocate).

The Nickles proposal is a reasonable at-
tempt to mitigate the impact of the almost
certain consumer price hike that will be
caused by mandated RPS. At a time when
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energy affordability is an issue for a growing
number of residential and small business
consumers, it is an appropriate balancing of
the interests at stake. If consumers are to
shoulder the burden for development of re-
newable resources through credits, which S.
517 requires, then that cost burden should be
mitigated to more reasonable levels. Sen.
Nickles’ proposal to reduce this impact by
reducing the credit from 3 cents to 1.5 cents
per kilowatt hour is a reasonable com-
promise. It deserves your support.

Thank you for your kind consideration.

ROBERT K. JOHNSON,
Executive Director.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. I will be very
brief. I wish to recognize the effort by
Senator NICKLES to remind us all of the
obligation we have with regard to the
cost of renewables. We have had an ex-
tended debate previously. This amend-
ment obviously would change the fee
and the renewable portfolio standard
from 3 cents to 1.5 cents.

We have already seen the estimate by
the Energy Information Administra-
tion, from the Department of Energy,
relative to the calculation of what a 3-
cent renewable would cost the economy
and the consequence to the ratepayers,
$88 billion over the next 20 years.
Changing the credit from 3 cents to 1.5
cents will save about $44 Dbillion
through the year 2020.

I urge my colleagues to support the
amendment.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, I will
take a few minutes to respond to the
comments that have been made and to
oppose the amendment that my col-
league from Oklahoma has offered.

First, to put this in perspective for
Senators, this is the fourth amendment
we have seen that is designed to either
eliminate or dramatically weaken the
renewable portfolio standard we have
in the bill. There were three others we
voted on earlier that were not success-
ful. A majority of Senators did not
favor weakening the standard, and ac-
cordingly those amendments were not
successful.

I think the structure we have in the
bill is important if we are going to ac-
tually accomplish the purpose of bring-
ing renewable technologies into use in
this country, and that is the purpose of
the renewable portfolio standard. What
we are saying in the renewable port-
folio standard is each utility is di-
rected to begin, starting in the year
2005, to produce or obtain some of the
power that it sells from renewable
sources. They do not have to produce it
from those sources, but they have to
obtain it from those sources.

We are saying you do not have to do
anything this year, you do not have to
do anything next year, you do not have
to do anything the next year, but in
the year 2005 you have to achieve 1 per-
cent. One percent of the power you sell
must come from renewable sources.

There are obvious ways that one can
go about this. First, one can add some
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renewable power generation capability
to the mix of sources for generating
power. That is one option. That is, of
course, what we are intending to facili-
tate and to incentivize with this provi-
sion.

A second thing that can be done is if
one does not want to add it themselves,
they can contract with someone who
has that power or who is willing to pro-
vide that power from renewable
sources. That is a second option.

A third option, under the bill, the
way we have it drafted, is one can buy
a credit from somebody who does have
more than the 1 percent—and there are
a lot of utilities today that are in a po-
sition, beginning in the year 2005, to
try to sell their credits. That is good.
We are providing for that. We are say-
ing, OK, if a particular utility does not
want to either produce the power from
renewable sources or buy the power,
someone who is producing it from re-
newable sources can then go buy a
credit.

The provision we have in the bill is
patterned after the provision in the
Texas renewable portfolio standard leg-
islation that President Bush signed
into law, and that has been acclaimed
by all as a model kind of a bill. It has
had great success in Texas in encour-
aging more use of renewables and di-
versifying the supplies of energy upon
which they depend.

What that Texas provision said was
we would not charge 3 cents per credit.
What we charge in Texas is 5 cents per
credit. That is what President Bush
signed into law, in Texas, when he was
Governor of Texas. It would either be 5
cents per credit or 200 percent of the
average price of traded credits, which-
ever is less, so that if one could not go
ahead and buy the credit from someone
who is producing power, who has an
extra credit, then as sort of a last op-
tion, they could go to the State of
Texas and say, OK, I will pay 5 cents
per credit or I will pay 200 percent of
the tradable price of credits at this
time.

What has the tradable price of credits
turned out to be in Texas? It is five-
tenths of 1 cent. Half of a cent is the
tradable price of credits today in
Texas.

So essentially what the Texas provi-
sion says is that one would have to pay
200 percent of the trading price for
credits, which would be a full cent, so
200 percent of the half cent would be a
full cent, and that would be the price
that would have to be paid to the State
of Texas to get a credit; not the 5 cents
but the 1 cent. That is under their pro-
vision.

Mr.
yield?

Mr. BINGAMAN. Let me finish my
comments and then I will be glad to
yield for a question.

We took that provision and we said,
let’s do the same thing at the Federal
level and try to say we do not need to
have a b5-cent credit; let us have a 3-
cent credit, but let us also put that

NICKLES. Will the Senator
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provision in 3 cents or 200 percent of
the average price of traded credit,
whichever is less.

So if, in fact, the same thing happens
nationally that has happened in Texas,
which I think it likely would—credits
would be trading for substantially less
than the 3 cents—then it is very likely
the credits that would be purchased
from the Government, if a utility de-
cided to go that step and purchase
credits from the Government, would be
substantially cheaper.

All of this, to some extent, is esti-
mating where we think things will be
once this legislation becomes law, if it
does become law. I am glad to join with
my colleague from Oklahoma or any
other Senator in urging the Energy In-
formation Agency to update their mod-
els, update their studies, and give us
good information about what the right
amount of credit ought to be. I am not
certain 3 cents is the right amount, but
it seems like the right amount based
on what we know today.

Based on the review of the numbers
of different economic analyses, we have
determined that 5 cents is too much.
We have also determined that the 1.5
cents is probably too little. So our esti-
mate is the 3 cents is about where it
ought to be.

The reason we think it ought to be at
3 cents is because we believe all of the
different types of renewable energy
ought to be encouraged to be developed
under this proposal.

We have a chart, which I would like
to put up, to make the point. The re-
newable portfolio standard require-
ment can be met; renewable energy can
be generated from any of a variety of
sources. The main ones we think about
are biomass and biofuels resources,
solar insulation resources, geothermal
resources, and wind resources. Those
are the four logical areas.

The concern is that if we lower the
cost of this credit too much, the price
of this credit too much, that this will
skew away from the use of several of
these and wind up favoring one over
the others. In that regard, let me cite
a letter to my colleagues. This is a let-
ter directed to all Senators, I believe.
This was dated April 18 and it is from
a large group of organizations. It is
from the Alliance for Affordable En-
ergy, Louisiana; American Bioenergy
Association; Citizen Action Coalition
of Indiana; Citizen Action/Illinois; Da-
kota Resource Council; Hoosier Envi-
ronmental Council, Iowa Citizen Ac-
tion Network; Iowa SEED Coalition; I-
Renew, Iowa; Michigan Environmental
Council; Minnesotans for an Energy-Ef-
ficient Economy; North Dakota SEED.
There are a whole range of organiza-
tions that have signed on to this letter.

Their letter says:

The undersigned environmental, consumer,
and industry groups urge you to oppose an
amendment that would be offered by Senator
NICKLES to further weaken the renewable
portfolio standard contained in Senate bill
S. 517. The Nickels amendment is the latest
in a sustained attempt by power companies
to undermine efforts to diversify America’s
energy supply with clean renewable energy.
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Then they go on to say further down
in the letter:
Under a lower priced cap—

And that is what Senator NICKLES is
recommending here, 1.5 cents—
only the very lowest-cost renewable energy
technologies can benefit from the RPS—pri-
marily wind power at the very best sites.
Biomass, geothermal, and solar would be at
a significant disadvantage to meet this
standard.

That is three of the four on this
chart.

They say biomass would be a sub-

stantial disadvantage; solar, geo-
thermal. The Nickles amendment
would reduce benefits to Western

States with good geothermal resources,
to the Midwest, Southeast, and North-
east that have good biomass resources,
and reduce benefits to all other States
with good solar resources.

I ask unanimous consent this letter
be printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

APRIL 18, 2002.

DEAR SENATOR: The undersigned environ-
mental, consumer, and industry groups urge
you to oppose an amendment that may be of-
fered by Senator Don Nickles to further
weaken the renewable portfolio standard
(RPS) contained in Senate Energy Bill (S.
517).

The Nickles amendment is the latest in a
sustained attempt by power companies to
undermine efforts to diversify America’s en-
ergy supply with clean renewable energy.
The Nickles amendment would reduce the
cost cap for procuring renewable energy
credits under the RPS from 3 cents per kilo-
watt-hour to 1.5 cents per kilowatt-hour.
This provision would:

Reduce the number of technologies and
states that would benefit from the RPS—
states with biomass, geothermal and solar
resources would be especially disadvantaged;

Reduce the amount of renewable energy
developed by encouraging companies to pay
a penalty rather than developing or pro-
curing more renewable energy; and

Undermine the RPS competitive mecha-
nism and potentially even increase costs to
consumers.

The Nickles amendment would reduce di-
versity of technologies and states that ben-
efit from the RPS.—Under a lower price cap,
only the very lowest-cost renewable energy
technologies can benefit from the RPS—pri-
marily wind power at the very best sites.
Biomass, geothermal and solar would be at a
significant disadvantage to meet the stand-
ard. The Nickles amendment would therefore
reduce benefits to Western states with good
geothermal resources; reduce benefits to the
Midwest, Southeast and Northeast states
which have good biomass resources, and re-
duce benefits to all other states with good
solar resources.

The Nickles amendment would reduce the
amount of renewable energy developed.—An
Energy Information Administration (EIA)
study of a 1.5-cent price cap (in a stronger
RPS than the Bingaman proposal) found that
it could reduce the amount of new renewable
energy generated by the RPS by 84%. (AEO
2000)

As Governor of Texas, President Bush
signed a RPS law that included a 5-cent per
kKWh price cap for renewable energy credits.
That law is working well and is one of the
most successful examples of a state RPS in
existence today. The Bingaman 3-cent price
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cap represents a reasonable compromise be-
tween the 1.5 cent price cap proposed in the
1999 Clinton RPS and the 5 cent price cap
signed by President Bush as Governor of
Texas.

The Nickles amendment would undermine
the RPS competitive mechanism and poten-
tially even increase costs to consumers.—
The RPS is designed to create competition
among many renewable energy technologies
to reduce their costs. EIA also found that it
would create new competition for fossil
fuels—reducing fossil fuel prices for elec-
tricity generators and consumers. According
to the most recent EIA analysis, these re-
duced prices will save energy consumers over
$13 billion through 2020.

By setting the price cap too low, the Nick-
les amendment would reduce competition
among many types of renewable energy. It
would reduce the total amount of renewable
energy developed, undermining the potential
of renewable energy to restrain fossil fuel
price increases. Electric companies would
have to buy credits from DOE for 1.5 cents,
but without new renewables necessarily
being developed. Therefore, the Nickles
amendment could actually increase elec-
tricity prices.

Please don’t believe the industry’s claim
that the RPS will cost too much. The Bush
Administration’s EIA found that a 10% RPS
would save consumers money. Please reject
the Nickles amendment and any other weak-
ening amendments, and preserve the diver-
sity, environmental and consumer benefits of
the Daschle/Bingaman RPS.

Sincerely,

Alliance for Affordable Energy, Louisiana.

American Bioenergy Association.

Citizen Action Coalition of Indiana.

Citizen Action/Illinois.

Dakota Resource Council.

Environmental & Energy Study Institute.

Environmental Law & Policy Center of the
Midwest.

Hoosier Environmental Council.

Iowa Citizen Action Network.

Iowa SEED Coalition.

I-Renew, Iowa.

Michigan Environmental Council.

Minnesota Project.

Minnesotans for an Energy-Efficient Econ-
omy.

National Environmental Trust.

Natural Resources Defense Council.

North Dakota SEED.

Renewable Northwest Project.

Sierra Club.

Solar Energy Industry Association.

Southern Alliance for Clean Energy.

Union of Concerned Scientists.

U.S. Public Interest Research Group.

Mr. NICKLES. Will the Senator
yield?

Mr. BINGAMAN. I am happy to yield.

Mr. NICKLES. Did we have a hearing
on any proposal to have this penalty?

Mr. BINGAMAN. I don’t believe there
was a specific hearing on it, and that is
why I have suggested we request the
Energy Information Agency to update
their studies and recommend whether
they think this is the appropriate level
or not. We certainly would have time
to do that between now and any con-
ference with the House of Representa-
tives on this bill. If there is a need to
make an adjustment to come in line
with what the Energy Information
Agency recommends, I would be glad to
work with my colleagues to try to do
that in the conference.

Mr. NICKLES. Will
yield?

the Senator
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Mr. BINGAMAN. I am happy to yield.

Mr. NICKLES. Did we have a hearing
on the renewable portfolio standards as
proposed by the Senator in this bill, pe-
riod?

Mr. BINGAMAN. Mr. President, we
have had a hearing on the subject of re-
newable energy and renewable port-
folio standards, not on the specific lan-
guage in the bill.

Mr. NICKLES. In the last 2 years, did
we have a hearing on a mandate of 10
percent and a cost of 3 cents?

Mr. BINGAMAN. Mr. President, I
don’t know that we had a hearing on a
specific level of required mandate or
specific level of cost of credit. I don’t
believe we did.

Mr. NICKLES. I know the House had
a hearing in 1999. The Clinton adminis-
tration proposed a 1.5-cent credit pen-
alty per kilowatt hour. Why did the
chairman come up with a 3-cent pen-
alty, double what the Clinton adminis-
tration proposed a couple of years ago?

Mr. BINGAMAN. What we did, in re-
sponse to my friend’s question, we
modeled our proposal on the successful
program legislated into effect in Texas.
That is the basis upon which we came
up with our estimate. It was very dif-
ferent from the Clinton administration
recommendation, not just with the
credits but in various other aspects. We
did not follow the Clinton administra-
tion proposal with regard to renewable
portfolio standards in fashioning ours.

Mr. NICKLES. Correct me if I am
wrong; Texas has a requirement that
has a goal of 2,000 megawatts of new re-
newable energy by the year 2009. That
represents 2.6 percent of their present
generating capacity. Also correct me if
I am wrong, but Texas has their whole
basis on capacity, not on electricity
produced. So that Texas mandate is a
whole lot less than the 10 percent man-
date as proposed by the Senator from
New Mexico.

Mr. BINGAMAN. Mr. President, my
understanding is that is inaccurate;
that, in fact, although the Texas lan-
guage does talk about capacity, the
calculation as put in place by their
utility commission was on the basis of
actual power produced. My information
is that through the period that is cov-
ered by the Texas law, the percentage
requirement for renewable energy is
higher than the one we require.

Mr. NICKLES. If the Senator will re-
quire the Texas utility code section
39.904, goals for renewable energy is
2,000 megawatts of generating capacity.
I mention this because capacity is one
thing, to generate electricity is an-
other. For wind, you need three times
the facilities to actually generate be-
cause they don’t operate 24 hours a
day. The wind does not always blow.
Capacity is less intrusive and less ex-
pensive. And factually, the amount of
megawatts produced equals right now
2.6 percent of the Texas generating ca-
pacity and less than 2 percent antici-
pated by the year 2009.

I heard my colleague say this is mod-
eled after Texas. But it is not modeled
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after Texas. It did not follow Texas in
any way, shape, or form. That is an
editorial comment.

Mr. BINGAMAN. Mr. President, let
me once again try to put this in per-
spective for my colleagues. As I indi-
cated, this is an effort, another effort,
to weaken the renewable portfolio
standards we have in the bill. We put
the renewable portfolio standards in
here because we believe strongly it is
in our national interest that we diver-
sify the sources from which we obtain
energy and that we encourage the de-
velopment and improvement of the new
technologies which we know can be
sources of energy as we move into the
future. That is why we have a renew-
able portfolio standard in the bill.

The requirement we have is not that
onerous. When we require 1 percent of
the power sold by a utility by the year
2005 to be generated from renewable
sources, that is not an unduly onerous
requirement. All of the numbers we
have been hearing about how it will
cost such enormous amounts for the
utilities to comply, assuming they are
going to do nothing to meet excess de-
mand in the future—the truth is, they
are going to be adding generating ca-
pacity in the future to meet increased
consumer demand. That is as it should
be.

All we are saying is, as they make
those decisions about adding new gen-
erating capacity in the future, they
should be encouraged, they should be
incentivized, to look at renewable en-
ergy as the source for some of that
power. That is, to my mind, a respon-
sible course to follow. We are way be-
hind other industrial allies, the coun-
tries in Europe, in beginning to use re-
newable energy in our country. It is
time we began to use these new tech-
nologies, began to improve these tech-
nologies. They have proven themselves
to be effective. It would be extremely
unfortunate, in my view, if we further
weakened the renewable portfolio
standard at this time.

Mr. NICKLES. Mr. President, I know
my colleague from Ohio desires to
speak, but I wish to make a couple of
rebuttals to the comments made by the
Senator from New Mexico. Then I am
delighted to have my friend from Ohio
speak.

We didn’t reduce the renewable port-
folio standard. It is still 10 percent. I
don’t think it should be there, but my
decision was to minimize the damage
under the Bingaman proposal, and we
decided to cut the penalty in half, the
same amount the Clinton administra-
tion proposed—the only proposal that
had a hearing before Congress, and that
happened to be a hearing not before
this Congress but the last Congress in
1999. To think we would even have a
proposal that has an indirect tax on
utility users and consumers of billions
of dollars, estimated by the Energy In-
formation Agency of $88 billion, with-
out even having a hearing, I find ridic-
ulous.

I hear colleagues say it was based on
Texas, and it was not; there is a world
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of difference between capacity and gen-
erated electricity, especially when you
talk about renewables. Texas has a
standard that would equal 2 percent of
their generation, and we are talking
about a 10 percent mandate. There is a
lot of difference. There is a lot of dif-
ference when the cost impact is in the
millions and billions of dollars for util-
ities all across the country. And I will
put in more estimates.

When I made this speech earlier, try-
ing to strike the provision, I said some-
thing about a chart we got from the
Department of Energy that said Kansas
City Power and Light said it would
cost $16 million—that is per year—
when fully implemented. I mentioned
that was pretty good for the consumers
of Kansas City Power and Light.

They said, in a letter: Unfortunately,
EIA grossly understated the cost of 10
percent mandate to Kansas City Power
and Light. The hit is much worse than
that. We project total costs being more
than $300 million over the 15-year pe-
riod between 2005 and 2020 for the full
10 percent. For a company of our size,
these costs are intolerable.

So for people to say we don’t think it
will be very much, Senator BREAUX,
Senator VOINOVICH, Senator MILLER,
and I are at least trying to reduce the
cost and trying to keep the cost at
somewhat more affordable levels as
proposed by the previous administra-
tion.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. VOINOVICH. Mr. President, I
rise to support the Nickles-Breaux
amendment on renewable portfolio
standards.

Last month, the Senate debated the
renewable portfolio standard included
in the legislation before us today. I
want to make it clear that I applaud
the efforts of my colleagues to encour-
age the use of renewable electricity
generation.

I agree that renewable energy is an
important part of the future and
should be developed. I also strongly be-
lieve renewable sources are vital as
this country seeks to diversify energy
supplies and decrease our dependence
on foreign sources to meet our energy
needs.

As my colleagues know, the Binga-
man amendment that was accepted last
month stipulates that we must develop
a mandatory minimum standard for re-
newable energy of 10 percent by the
year 2019. At the time, I opposed the re-
quirement because I believed it man-
dated an unrealistic level of renewable
usage in a short period of time, at the
virtual expense of other sources of
electricity generation.

I think one point that seems to get
lost over the use of renewables in
America is that, right now, very little
of our power in this Nation is gen-
erated by renewables. As a matter of
fact, it is 1.6 of 1 percent. My col-
leagues should understand when we are
talking renewables in this bill, we are
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talking solar, we are talking wind, we
are talking geothermal and we are
talking biomass; that is it.

When I stood to oppose the original
mandate, I pointed out that in my
home State of Ohio, our use of renew-
able energy is much lower than the na-
tional average. Renewables, including
hydropower, generate 1 percent of our
electricity.

I also pointed out there are many
other States which rely on renewable
sources for electricity generation. Ac-
cording to the 1998 data from the En-
ergy Information Administration—and
this is really important because it gets
at the regionalism and how unfair this
mandate is, as it is written, to certain
regions of the country—at least 10 per-
cent of the electricity generated in 16
States comes from renewable power. Of
these 16, b States receive more than 50
percent of their electricity from renew-
able sources, and the primary source is
hydroelectric power. Four of the five
States—Idaho, Oregon, South Dakota,
Washington—rely on  hydroelectric
power for more than 60 percent of their
electricity. Maine is the only State
east of the Mississippi to rely on re-
newables for more than 50 percent of
its electricity, 30 percent coming from
hydro and 30 percent from other renew-
ables.

Regions and even individual States
that currently have a high percentage
of renewable energy sources would be
less impacted by the underlying provi-
sions. However, forcing a mandatory
minimum would unduly burden States
such as Ohio.

Let me tell you a little about my
State and States in the Midwest. We
rely heavily on coal. Mr. President, 86
percent of our energy comes from coal.
As Members of this Senate know, there
are bills that have been introduced
that will increase and require us to re-
duce NOx, SOx, mercury, and some are
even talking about carbon. In our
State, we are putting our money into
clean coal technology, not into switch-
ing to renewables.

What this underlying bill requires is
that, in a place such as Cleveland, OH,
my kilowatt—maybe some of my col-
leagues are not aware of this—my cost
per kilowatt hour in Cleveland is 4.7
cents. This bill is talking about in-
creasing that by 3 cents per kilowatt
hour. That is a tremendous increase we
are going to have to bear in States
such as Ohio.

AEP, which has its home office in
Ohio, American Electric Power, esti-
mates that they would have to install
an additional cumulative total of 2,100
megawatts of renewables by 2011, a
total of 4,100 megawatts by 2015, and a
total of 7,000 megawatts by 2020 under
this requirement. This should be com-
pared with their total generation,
which is 38,000 megawatts. That is in 11
States. And this calculation does not
include a safety valve or cost cap. The
cost impact on AEP alone would range
from $100 million to $400 million net
present value.
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One of the things that bothers me
when we debate these things in the
Senate is, we are talking about the
utilities. The utilities are the rate-
payers.

In my State, our manufacturers are
taking it in the back of the neck. We
are losing manufacturing jobs in the
Midwest. One of the things that trig-
gered this was a year ago we had a
spike in gas prices, which put most of
the small businesses in a negative posi-
tion. Then, with the high cost of the
dollar, they are in deep trouble, espe-
cially if they export.

So we are talking about adding costs
on a specific segment of our economy,
which happens to fall heavily in my
State. We use a lot of electricity. It
also puts a negative burden on the peo-
ple who live in my inner cities.

People just talk about these things
as if it didn’t matter. But the people
who make less than $10,000 a year pay
about 30 percent of whatever they have
for energy costs. This kind of legisla-
tion, as it is written, is going to drive
those costs up. Let’s talk about those
people who are going to pay the cost.

What I am saying today, to my col-
leagues, is give me a break. Give us a
break. Some of you are from regions
that do not have the problems we have.
We have 23 percent of the manufac-
turing jobs in this country in the Mid-
west. In my State alone, we have more
manufacturing jobs than they have in
the entire northeastern part of the
country.

What we are trying to do today is
come up with a reasonable number in
terms of this mandate. It may not
mean a lot to some people who live in
some of the other States that do not
have manufacturing, but it does mean
a great deal in States like my State. I
think of Paul’s Letter to the Romans,
Chapter 12: We are all part of one body.
We have different functions.

It would be really nice if on the floor
of this Senate we would start to give a
little more consideration to some of
the specific problems some of us have
in our States so we could continue to
survive and prosper and have reason-
able energy costs, continue our manu-
facturing, and not drive up the cost for
the least of our brethren.

I urge my colleagues to really give
serious consideration to this. This is a
reasonable proposal we are making
today. It does not eliminate the man-
date. It just says, if we have to comply
with it, we comply with it in a way
that is less oppressive than what is
contained in the underlying bill.

Mr. REID. Under the previous order,
the Senate is going to stand in recess
so we can all listen to our Secretary of
State in room 407. I ask, however, that
the recess be extended until the hour of
4:15. 1 cleared this with my colleague,
Senator NICKLES. I ask that that time
count against the 30 hours.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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RECESS

Mr. REID. I ask unanimous consent
the Senate now stand in recess.

There being no objection, the Senate,
at 2:59 p.m., recessed until 4:15 p.m. and
reassembled when called to order by
the Presiding Officer (Mr. NELSON of
Florida).

———

NATIONAL LABORATORIES PART-
NERSHIP IMPROVEMENT ACT OF
2001—Continued

Mr. REID. Mr. President, for the in-
formation of all Senators, we hope to
be able to have a vote on the Nickles
amendment within the next half hour.
We do not know for sure how long peo-
ple will speak. We have had a number
of Members indicate they wanted to
speak on the Nickles amendment. We
have several of them in the Chamber
right now. We will proceed on that.
There should be a vote within the next
half hour.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

AMENDMENT NO. 3256

Mr. KYL. Mr. President, if none of
my colleagues are prepared to take the
floor, let me spend a couple of minutes
in support of the Nickles amendment.

As you know, the Nickles amend-
ment, which is the pending business,
would reduce the amount of penalty in
effect that a public utility would bear
if it did not produce the required
amount of electricity for retail sales
with so-called renewable energy re-
sources. This has to do, again, with the
portfolio that we call the renewable re-
sources that would be required to ac-
count for 10 percent of the retail sales
of all the investor-owned utilities in
the country.

Bear in mind that the publicly owned
utilities are exempted only because a
point of order would have been effec-
tive against the inclusion of the public
utilities in the amendment due to the
unfunded mandate nature of the under-
lying provision. Ultimately, this prob-
ably will apply both to investor-owned
and public utilities, but for the mo-
ment it applies only to the investor-
owned utilities.

When I talk about a penalty on the
utilities, of course, I am really talking
about a penalty on the utility cus-
tomers because utilities are not in the
business of losing money—at least not
very long. As a result, their expenses
are charged back to their customers.

What we are really talking about in
the underlying bill is a requirement
that these utilities produce 10 percent
of their retail power from so-called re-
newable resources, such as wind, solar,
or biomass energy. Then, if they don’t
do so, they have to buy that amount
from other available resources or, if
they can’t do that, pay an amount
equal to 3 cents per kilowatt hour to
make up the difference.

Let us say that the requirement
when the bill is fully effective is 10 per-
cent and they are able to generate 1
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percent from the renewable resources;
let us say they are able to buy another
1 percent from somewhere else. That
means they would have 8 percent that
would have to be accounted for by a
penalty of 3 cents per kilowatt hour of
that retail sale.

How much would that cost the utility
customers around the country? That is
the question. The Nickles amendment
would cut the cost in half. The Nickles
amendment would say, instead of 3
cents per kilowatt hour, it would be 114
cents per kilowatt hour.

I am informed by Senator NICKLES
that is the amount the Clinton admin-
istration had proposed when it had a
similar proposal.

We would be talking about cutting in
half the penalty that otherwise would
pertain.

I cited earlier in this debate the sta-
tistics by utility and by State. I have
these statistics again. I will recite a
few of them and insert in the RECORD
at the appropriate point and make
available for all of my colleagues ex-
actly how the customers in each State
would be required to pay, again just for
the penalties of the public utilities;
that is to say, the investor-owned utili-
ties.

Let me cite some examples.

In the State of Alabama, the cost to
the customers is $156-plus million or,
under the Nickles amendment, these
customers in Alabama would save $78
million per year.

Since I see my colleague from
Vermont in the Chamber, let me look
at Vermont. In Vermont, the utility
customers of the investor-owned utili-
ties would save over $7 million per year
under the amendment of the Senator
from Oklahoma.

Let me look at Florida, the State
from which the Presiding Officer
comes. Florida is a big State with a lot
of utility customers—a mix of both
public and private utilities—but the
private utilities annually would suffer
an expense of over $451 million, so that
the savings from the Nickles amend-
ment for the utility customers in Flor-
ida, the investor-owned utilities, would
be more than $225 million.

In my own State of Arizona, the cost
is almost $100 million. So the savings
per year would be just under $50 mil-
lion.

Let me pick a couple of other States.

For the State of Nevada, the State of
the distinguished majority whip, the
savings would be over $37 million be-
cause the expense there is over $75 mil-
lion.

Let me pick another couple States at
random.

For New York State, the savings
would be almost $132 million.

Let me take my neighboring State of
California, another large State. Cali-
fornians, obviously, are going to get
clobbered by this renewable portfolio
requirement. The estimate is, there-
fore, that for the State of California,
just cutting this penalty in half, reduc-
ing it to 1% cents per kilowatt hour,
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would save the customers in California
over $243 million per year.

These savings illustrate that there is
a cost to what we are imposing in the
Senate. We come up with a lot of good
ideas. In fact, our ideas are so good we
want to impose them on everybody
else.

I offered amendments to make this
voluntary, but my proposals were re-
jected. So this is a mandatory require-
ment. This is required of all of the
electric customers in this country, so I
thought it would be important to know
how much it is going to cost—in other
words, by our action, what costs are we
imposing on the electric customers of
our country?—so that we can then
make a judgment of whether it is
worth it.

What we are doing here has signifi-
cant consequences to people. We pass
bills all the time to try to help people
in need. People need help with their
housing, so we provide them assistance
for housing. People need help with
their heating bills, so we provide them
assistance under a program called
LIHEAP. And there are any number of
other programs.

So why, then, would we be imposing
this kind of a big cost on them? Of
course, the bigger the family, the more
your expenses are going to be; there-
fore, the more this is going to cost you.

What sense does it make for us to im-
pose this kind of cost on consumers
with this legislation and then turn
right around under the LIHEAP bill
and say: Well, we know you are having
to pay a lot for your electric bill, so we
are going to help you make up for part
of that. This just does not make any
sense. It is incoherent policy, and it
damages real people. That is why I am
citing these statistics.

In a relatively small State—let me
just take the State of the honorable
chairman of the Energy Committee—
the State of New Mexico, by passing
the Nickles amendment, the people of
New Mexico would save over $19 mil-
lion a year because they are going to
have to pay almost $40 million as a
penalty because New Mexico cannot
generate the requisite 10 percent that
we are going to mandate under this
bill.

These are not my figures. This comes
from the Department of Energy, from
the Energy Information Administra-
tion, which is a branch of the U.S. De-
partment of Energy. These are up-to-
date figures. I had figures in this
Chamber before when we were debating
this issue. These are even more up-
dated figures than that.

So it seems to me that we in this
body have to think about the con-
sequences of our mandates. If we are
going to make Americans pay more, we
better have a darn good excuse or a
good reason for making them do that.

Doesn’t it make sense that we would
say to people—let’s just take the State
of California, for example—Look, Cali-
fornians, you are going to have to pay
$243 million under the Nickles amend-
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ment, but if the Nickles amendment
does not pass, you are going to have to
pay $487 million a year in penalties.
You may think it is worth it in order
to encourage the development of wind
energy or solar energy. If you do think
it is worth it, would you be willing to
pay that cost on an individual basis?

My guess is, you would have, out of,
say, 100 people, probably 5 or 10 who
would say: We feel like we are in a con-
tributing mood, and we would like to
pay for our share of what it will really
cost us—the real cost to generate more
of this energy from these so-called re-
newable resources—so we will pay a
higher electric bill.

I have not broken this down per cus-
tomer, but, obviously, each customer is
going to pay a fairly significant
amount. But if you say to the people of
California, Are you willing to pay al-
most $5600 million a year more—if you
put that to a vote—most of them would
say: No, we don’t think so. Why don’t
you figure out another way to make
this happen. This represents a substan-
tial increase in our power bill, and we
don’t want to do it.

What we are doing in this body—I am
going to call it arrogant because I
think it is a certain degree of arro-
gance that must affect our willingness
to impose these kinds of financial bur-
dens on the American people for the
sake of, what, to generate more energy
with wind, to do what, save some o0il or
gas or coal maybe that we would other-
wise use to produce power.

Of course, we are not willing to ex-
pand our energy production, but we are
going to require this use of renewable
resources. And the incentive is going to
be: If you don’t do it, then you all are
going to have to pay a big penalty. I
think that is arrogance on our part.
The reason I use that harsh word is be-
cause I think if you put that question
to your constituents—I know if I put
that question to the constituents that
I represent, I am very certain most of
them would say: No, thank you. We
would just as soon you not impose that
additional tax on us.

This is a tax on energy. It is a tax on
energy use for individual retail cus-
tomers. But most of our constituents
will not know that is what we have
done. That is why I am going to make
it a point to let them know. We are
going to publicize this in every way
that I know, in every State that I
know, to make sure that the constitu-
ents of all of my colleagues understand
what their Senator imposed upon them
in the way of a new tax and what it is
going to cost them.

These figures are going to be in every
State in the country so that there will
be no question that it is understood
what the costs are, on our constitu-
ents, that we are imposing upon them
in the name of good, to produce more
wind energy and more solar energy. I
just want the folks in California to
know it is going to cost them almost
$500 million a year—$487 million to be
exact—and the same thing for every
other State.
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The figures are actually understated
because, as I said, this only represents
what the investor-owned utilities will
have to pay in penalties. We know
there will be additional penalties, as-
suming the publicly owned utilities are
also added to this at a later time.

So I think it is important for the
American people who buy energy to un-
derstand what we are imposing on
them by way of cost. The best way to
do that is by bringing it out, with the
amendment of the Senator from Okla-
homa, by demonstrating what we can
save them by simply cutting this pen-
alty in half, from 3 cents per kilowatt
hour to 1% cents per kilowatt hour.

It is still a lot of money. I have not
added it all up, but it adds up to an
awful lot of money. It is clearly in the
multiples of billions of dollars.

But we have these statistics by State
so we will at least be able to show peo-
ple what they will save by State as a
result of the adoption of the Nickles
amendment. We will have a copy of
this at the party desks at the time that
the vote is called on the Nickles
amendment.

Any Member wishing to see how
much he or she is willing to save his or

CONGRESSIONAL RECORD — SENATE

stituents by voting for the Nickles
amendment, we will have that here for
you. Conversely, if you would like to
see how much of a tax you will impose
upon your constituents, we have that
column as well.

I hope my colleagues will take ad-
vantage of the information we have.
This is information from the Depart-
ment of Energy on how much this elec-
tric tax is going to cost the ratepayers
all over this country. We could at least
do them a favor by cutting the penalty
in half. And if you want to know how
much you will save your constituents
by doing that, by supporting the Nick-
les amendment, we have all the figures
right here.

I see the Senator from Oklahoma is
here. I have been referring to his
amendment. Let me see if the State of
Oklahoma would save any money here.
It turns out we are going to tax the
utility customers there over $112 mil-
lion a year. So at least he is going to
save his constituents over $66 million a
year. That ain’t peanuts. That is real
savings. Equivalent numbers apply to
all of the rest of the States.

I hope my colleagues will support the
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The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. REID. Will the Senator yield for
a unanimous consent request?

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. I thank my friend and
colleague from Arizona for his state-
ment, for his homework, for his re-
search and knowledge on the issue. I
hope all Senators will pay attention
because we are talking about an
amendment that will have a real im-
pact on utility rates, on electric rates
all across the country. It will cost mil-
lions. Actually, I think my colleague
from Arizona will agree, utility compa-
nies don’t really pay those rates. They
may be assessed, but they will pass
them on to consumers. They will pass
them on to ratepayers in Florida, in
Arizona, in Illinois, in Oklahoma, and
in Nevada.

I appreciate my colleague’s home-
work and also his very strong state-
ment.

Mr. KYL. Mr. President, I ask unani-
mous consent to print in the RECORD
the table to which I referred.

There being no objection, the table

her constituents, if you would like to Nickles amendment and do their con- was ordered to be printed in the
see how much you will save your con- stituents a favor. RECORD, as follows:
RETAIL SALES, REVENUE, AND POTENTIAL COST OF PURCHASING CREDITS
Retail sales (in Retail sal Retail rat Maxlmhum credt\t Maximum po- Savings by
State Consumers millions of dol- e(aNllwm es (cenisale;ak\?Vh) (plﬁrcmﬁﬁgn?zf tential rate in-  Nickles amend-
lars) p dollars) crease (percent) — ment (per year)
Alaska 25,160 57.418 446,293 1287 1.339 233 $669,500
Alabama 1,322,172 2,952.707 52,067,783 5.67 156.203 5.29 78,101,500
Arkansas 807,898 1,532.386 25,714,924 5.96 77.145 5.03 38,572,500
Arizona 1,250,550 2,640.775 33,224,190 7.95 99.673 377 49,836,500
California 9,392,462 16,306.188 162,352,407 10.04 487.057 2.99 243,528,500
Colorado 1,310,550 1,512.893 26,072,373 5.80 78.217 517 39,108,500
Connecticut 1,439,185 2,712.489 28,094,031 9.66 84.282 311 42,141,000
District of Columbia 225,522 798.345 10,615,521 7.52 31.847 3.99 15,923,500
Delaware 268,512 481.564 8,409,335 573 25.228 5.24 12,614,000
Florida 6,201,773 10,384.739 150,469,636 6.90 451409 435 225,704,500
Georgia 2,029,531 4,566.067 78,410,565 5.82 235.232 5.15 117,616,000
Hawaii 427,108 1,359.755 9,690,596 14.03 29.072 214 14,536,000
lowa 1,042,106 1,748.968 29,672,171 5.89 89.017 5.09 44,508,500
Idaho 529,204 828.594 20,190,466 410 60.571 731 30,285,500
IIlinois 4,787,291 8,032.121 115,334,741 6.96 346.004 431 173,002,000
Indiana 2,145,265 4,104.112 81,161,466 5.06 243.484 5.93 121,742,000
Kansas 920,868 1,582.619 26,053,970 6.07 78.162 4.94 39,081,000
Kentucky 1,130,058 1,728.643 42,790,408 4.04 128.371 743 64,185,500
Louisiana 1,580,399 4,463.903 69,479,189 6.42 208.438 4.67 104,219,000
Massachusett 2,500,731 4,028.951 41,828,995 9.63 125.487 311 62,743,500
Maryland 2,018,170 3,772.670 56,457,358 6.68 169.372 449 84,686,000
Maine 240,605 610.219 6,005,478 10.16 18.016 2.95 9,008,000
Michigan 4,031,301 6,722.444 94,191,371 7.14 282.574 420 141,287,000
Minnesota 1,352,070 2,310.741 40,791,277 5.66 122.374 5.30 61,187,000
Missouri 1,774,796 3,084.596 50,364,934 6.12 151.095 4.90 75,547,500
Mississippi 591,022 1,300.929 22,434,100 5.80 67.302 517 33,651,000
Montana 324,989 369.137 6,493,525 5.68 19.481 5.28 9,740,500
North Carolina 2,761,911 5,583.562 91,831,679 6.08 275.495 493 137,747,500
North Dakota 211,223 266.432 4,661,341 572 13.984 5.25 6,992,000
Nebraska (1) () (1) 1) () [ I
New Hampshire 551,061 1,017.886 9,182,528 11.09 27.548 271 13,774,000
New Jersey 3,501,933 5,852.654 61,734,317 9.48 185.203 3.16 92,601,500
New Mexico 595,083 878.927 13,161,860 6.68 39.486 449 19,743,000
Nevada 860,471 1,602.964 25,132,075 6.38 75.396 470 37,698,000
New York 6,199,843 10,772.137 87,985,541 1224 263.957 245 131,978,500
Ohio 4,563,007 9,456.943 145,679,640 6.49 437.039 462 218,519,500
Oklah 1,155,222 2,120,652 37,552,508 5.65 112.568 531 56,284,000
Oregon 1,237,619 1,825.143 34,579,587 528 103.739 5.68 51,869,500
Pennsyl 4,797,660 7,351.474 94,598,197 777 283.795 3.86 141,897,500
Rhode Island 462,946 722418 7,077,982 1021 21.234 2.94 10,617,000
South Carolina 1,185,320 2,779.379 50,322,355 552 150.967 543 75,483,500
South Dakota 204,358 297.778 4,581,465 6.50 13.744 462 6,872,000
T 44,781 81.005 1,846,070 439 5538 6.84 2,769,000
Texas 6,420,510 15,872.458 249,502,909 6.36 748.509 472 374,254,500
Utah 646,728 865.412 18,858,674 459 56.576 6.54 28,288,000
Virginia 2,590,554 4,916.679 84,375,562 5.83 253.127 5.15 126,563,500
Vermont 250,227 477.304 4,678,429 10.20 14.035 2.94 7,017,500
Washingt 1,240,194 1,820.509 30,840,107 5.90 92.520 5.08 46,260,000
Wisconsin 2,161,626 3,139.087 54,767,754 573 164.303 523 82,151,500
West Virginia 939,290 1,393.543 27,538,329 5.06 82.615 5.93 41,307,500
Wyoming 173,275 356.151 8,706,113 4.09 26.118 7.33 13,059,000
National total 92,424,160 169,444.470  2,437,982,165 6.95 7,313.946 432 3,656,973,000

I Nebraska does not include any privately owned utilities.

Note.—Assumes a 10% Renewable Portfolio Standard (RPS) applied to privately owned utilities with a maximum credit price of 3 cents per kilowatthour. Does not account for potential fuel cost savings from lower fossil fuel bills as a
result of increased renewable generation as required by the RPS. Since many utilities will likely be renewable credit sellers, the impact on the prices in their states will be much lower than shown.
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The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, I
would give to the Senator from Nevada
the hour that was reserved under
postcloture for Senator AKAKA of Ha-
waii.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Vermont.

Mr. JEFFORDS. Mr. President, I rise
in opposition to this amendment. This
is very complicated stuff, all these
things trading around and all that. It is
very difficult for people to understand.
It sounds good.

I think under the -circumstances,
even though it is the opposition, the
administration is somewhere we should
look, in the form of the Department of
Energy, as to what the facts are. If you
do that, you will find that the facts are
quite different from those represented
by the Senator from Arizona and obvi-
ously the Senator from Oklahoma. It is
also clear that in different areas of the
country, this works differently. It de-
pends on what your production is, what
is available to you in renewables and
all that. I will rely upon the Depart-
ment of Energy and expect, with this
administration being in control of that
Department, that the facts they give
us ought to be fairly accurate.

It seems to me we have brought forth
these arguments several times now.
However, I will reiterate that the U.S.
Department of Energy, in its most re-
cent analysis, has found that a 10-per-
cent renewable energy requirement
will, by the year 2020, save the Amer-
ican consumers up to $3 billion, save
consumers up to $3 billion in elec-
tricity costs. Imposing a Federal re-
newable energy mandate of 10 percent
will cost $3 billion less for consumers
by the year 2020 as compared to busi-
ness as usual. This result is an overall
cost savings to consumers from 2002 to
2020 of $13.2 billion. This is what the
most recent studies of the U.S. Depart-
ment of Energy, Energy Information
Administration have found.

It escapes me why we are spending so
much time arguing about cost. I have
heard some of my colleagues claim
that the cost to consumers will be off
the charts. This is at odds with the re-
peated findings of the U.S. Department
of Energy of this administration.

A number of my colleagues have re-
ferred to Energy Information Adminis-
tration statistics to the effect that re-
newable energy will cost Americans $388
billion. However, these EIA numbers
are referring to the gross cost of the
price of renewable energy, not the in-
creased cost to consumers of using re-
newable energy versus using other
forms of energy.

The relevant question is not whether,
if you bought only renewable energy, it
would add up to a total cost of $88 bil-
lion. The question is, How much more
is that amount than what you would be
paying anyway from fossil fuel or other
energy sources without a renewable en-
ergy mandate?
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As I have stated, the studies com-
pleted in February of this year by the
U.S. Energy Information Administra-
tion, which are consistent with the pre-
vious studies, say that under a 10-per-
cent renewable energy mandate, con-
sumer costs will actually go down by
close to $3 billion per year by the year
2020, compared to energy costs if no re-
newable energy mandate existed.

I will also point out that although
the 1.5-cent cap Senator NICKLES is now
proposing was indeed the amount con-
tained in the bill put forward by the
Clinton administration, that bill also
would have imposed a far more aggres-
sive renewable mandate than the one
currently in the Senate bill.

Under the Clinton administration’s
bill, renewable energy would have been
required to reach 7.5 percent by the
year 2010. This is compared to only a
roughly 4-percent requirement by 2010
in the energy bill currently before us.
The renewable energy provision cur-
rently in the bill does not even get to
an actual 10-percent renewable energy
standard by the year 2020. By the time
all of the various exceptions and deduc-
tions are added in, the amount of man-
dated renewable energy required in this
bill by the year 2020 is actually closer
to 5 percent. This amount is dis-
appointingly close to what American
business is likely to achieve anyway
with no additional support from the
Federal Government.

I must say, I find the continued at-
tempt to weaken this marginal require-
ment baffling. I, along with my col-
leagues, have repeatedly made the ar-
gument on the floor for the many bene-
fits of renewable energy. These include
environmental and health benefits
which have not been taken into consid-
eration. They include making our
American businesses competitive in a
booming European market in wind and
other renewable energy. This should be
the example at which we are looking.
As the EIA has shown, they include
benefits to the American consumer, ul-
timately making the costs to con-
sumers actually decrease.

Few of my colleagues dispute these
benefits. Even those supporting this
amendment have recognized the great
national benefits to promoting renew-
able energy. It seems painfully difficult
for us to change our old ways of look-
ing at things and to take steps that
will bring these modern and beneficial
energy sources to our door.

These arguments over the price of
cost caps are just another attempt to
dismantle the existing renewable en-
ergy position. The Senate has already
voted several times against attempts
to destroy this position, and I hope we
will recognize the amendment for what
it is—another side-door attempt to do
just that.

Different States have different prob-
lems. Oil-producing States naturally
want to sell all the oil they can. If we
look at the program as it is, look at
the advantages it has, and look at the
end results as reported by the Depart-
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ment of Energy, that it will save
money in the years ahead, I say this
bill should stay as it is.

I urge my colleagues to join me in
keeping this really modest provision in
the bill.

Mr. NICKLES. Will the Senator yield
for a question?

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. NICKLES. Will the Senator from
Vermont yield?

Mr. JEFFORDS. Yes, I am happy to
yield.

Mr. NICKLES. I thank my colleague.

I heard you say this amendment was
an attempt to destroy the renewable
section. Are you aware of the fact that
we didn’t change the 10-percent re-
quirement so the bill still requires that
10 percent of the electricity generated
would have to be in the form of renew-
ables? And I remind you that the Clin-
ton administration only proposed 7.5
percent. So we didn’t change that. And
I might say that the penalty, the cap,
is the same amount that was proposed
by the Clinton administration. It was a
penny and a half per kilowatt hour. If
you missed the target of 10 percent,
that target amount, the penalty
amount, would be the same as required
by the Clinton administration. So I
don’t think this amendment guts the
renewables. I wanted to make sure you
were aware of it. This isn’t the same
vote we had previously on renewables.

Mr. JEFFORDS. I think it is 7.5 per-
cent by 2010. Other than that, I stand
by the speech I made and the results I
said will be there and our under-
standing of the bill, as the U.S. Depart-
ment of Energy understands it.

Mr. NICKLES. Further, to clarify,
the Senator is aware, then, that the re-
newable standard is higher than that
proposed by the Clinton administration
because it is 10 percent instead of 7.5
percent. Is the Senator aware that the
penalty in the Bingaman-Daschle pro-
posal is twice as high as that proposed
by the Clinton administration?

Mr. JEFFORDS. I think the times
that it went into effect were different.
It depends on how you compare it. I
stand by my statement.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, before my
friend leaves the Chamber, the distin-
guished chairman of the Environment
and Public Works Committee, I express
my appreciation for his work on this
bill and other matters that have come
before this body, and that he has had
the opportunity to move forward to do
something about a renewable portfolio.

On the appropriations bill that I have
had the pleasure of working with Sen-
ator DOMENICI for a number of years,
the Senator has always come there
making sure our conscience was clear
and that the Appropriations Sub-
committee on Energy and Water did
everything it could for development of
renewable energy resources. He has al-
ways been there asking us to do more.
I appreciate that. I think one of the big
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problems with this bill is that we
haven’t done more to increase the re-
newables portfolio. The Senator and I
tried to increase it to 20 percent. Ten
percent is a bare minimum. What I say
to my friend from Oklahoma, through
the Chair, is that, sure, the 10% re-
quirement hasn’t changed, but with
this amendment that 10% is not di-
rected toward the development of re-
newables. The amendment will encour-
age the use of credits. So with Senator
NICKLES amendment you wind up hav-
ing a program in this country where
you don’t really develop renewables.

I say to my friend from Vermont,
thank you very much for making us
keep our eye on this. We need to de-
velop more renewables. This is the
fourth attempt of what I believe is the
0il companies of this country trying to
get us to back off of the renewables
portfolio.

The o0il companies love this amend-
ment that is before us. But the Amer-
ican people don’t like it. Why? Because
when it is explained to them, energy
has a price other than just the cost at
the production level. What do I mean
by that?

Mr. President, a few years ago in Ne-
vada, a company came to Nevada. They
owned a plant near Barstow, CA—the
largest solar energy production facility
in America, with 200 megawatts of elec-
tricity. They wanted to build a produc-
tion facility in the Eldorado Valley be-
tween Las Vegas and Boulder City, in a
relatively remote place. They went be-
fore the Nevada Public Service Com-
mission. The company was called the
Luz Company. It was named from the
0ld Testament, where Jacob’s Ladder
was; that is where it came down, Luz.
The public service commission could
not allow them to build that facility
because all they were allowed to con-
sider at that time was the cost of pro-
duction. It had nothing to do with the
smog and junk that the coal-fired and
oil-fired generating plants produced in
the Las Vegas Valley. They could not
take that into consideration. That is
one of the problems we have had all
over America today.

The fact is, since then, the Nevada
Legislature has changed that. It is tre-
mendous that they have done that.
They have now, in Nevada, a 15-percent
renewable portfolio standard. That is
excellent. I am proud of what the State
of Nevada has done. That has only been
at the time of the last legislature.

Our Nation needs to diversify its en-
ergy policy. The Senate passed a re-
newables portfolio standard—we call it
the RPS—requiring that 10 percent of
the electricity produced comes from
clean, renewable energy resources.
What is that? The Sun—the warmth of
the Sun, the warmth of the Earth, geo-
thermal.

Wind used to bother me but I kind of
like it now. Wind always got on my
nerves; it would never be there when I
wanted it. I now like the wind. I have
come to the realization that it cleans
the air. I have also come to the realiza-
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tion that we in Nevada can use that
wind to produce electricity. In fact, we
are doing that at the Nevada Test Site,
where almost a thousand bombs have
been detonated.

We are building, with the permission
of the DOE, a wind farm there. Within
3 years, with the work done by the Fi-
nance Committee—and I appreciate the
work by Senators BAUCUS, GRASSLEY,
and other members of that committee
on a tax credit for wind—that will
allow that generating facility to go for-
ward. Within 3 years, they will produce
enough electricity to supply electricity
to 250,000 homes in Las Vegas. That is
good.

So, Mr. President, the RPS in this
bill is too weak. As I have already said
to my friend, the distinguished Senator
JEFFORDS, it is not as much as I had
hoped for, not as much as I wanted. I
voted for 20 percent, which Senator
JEFFORDS and I propounded.

One provision in the renewable port-
folio standard allows for a system of
tradeable, renewable energy credits.
For this system to effectively work—
and we have not talked about it that
much today—the cost of renewable en-
ergy credits must encourage the
growth of renewable energy.

The Nickles amendment lowers the
cost of these renewable energy tax
credits to the point where a utility will
choose to buy credits rather than
produce renewable energy. In this
country, I want more renewable en-
ergy. We have spent trillions of dollars
in the oil business—utilities are heav-
ily invested in that. Let’s change a lit-
tle and spend a little money on renew-
able energy so my friend, my children,
and my children’s children can breathe
clean air. That is what this is all
about. Ask my children whether they
are interested in using the worst-case
scenario. The EIA analysis reflected
the worst-case scenario—that the cost
of electricity might increase 0.1 cents
per kilowatt-hour. Every one of my
five children—Ilet them vote on it. They
will go for renewable energy because
they want clean air for their children,
my 12 grandchildren. I want them to
have clean air. They are not going to
have it if we keep firing generators
with coal, gas, and oil.

We need to do something different—
Sun, geothermal, wind. That is what
this amendment is about. This is the
fourth time they have tried to whack
this very small amount that we have in
this bill, 10 percent for renewable en-
ergy. I am glad, if for no other reason,
cloture has been invoked. Maybe this
will be the end of it. Maybe not.

What this amendment attempts to do
makes no sense. This is not the goal of
the renewable portfolio standard. This
amendment is basically, in my opinion,
interested in damage control.

I am interested in expanding our en-
ergy resources through clean renewable
energy. The DOE’s Energy Information
Administration suggests that the re-
newable portfolio standard may raise
the price—worst-case scenario—of elec-
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tricity consumers by 0.1 cents per kilo-
watt hour. That is the estimate. It
doesn’t include the stimulative effect
of section 45, the production tax credit
that the Senate adopted yesterday.

This bill isn’t perfect. It is far from
perfect. But there are some good things
in the bill. One of the good things is
what was done yesterday in adopting
the Finance Committee’s energy tax
provisions.

The chairman of this committee,
Senator BINGAMAN, is a member of that
Finance Committee. That was good
work they did, because they had provi-
sions in there to help production and
they also had provisions in there to
help the renewable portfolio. With the
production tax credit, there is likely to
be no increase in consumer prices re-
sulting from the renewable portfolio.
After pouring billions of dollars—I say
trillions—into oil and gas, we need to
invest in a clean energy future. Other
nations in the world are developing re-
newable energy sources much faster
than the United States is. America
needs to reestablish leadership in re-
newable energy.

I oppose this amendment and, con-
trary to earlier statements, the renew-
able portfolio standard provision in
this bill, as modified, is as close to the
Texas RPS as possible, while accommo-
dating regional differences. Why do I
say that? Because under the Texas RPS
statute, the amount of new renewables
is based on capacity. However, as im-
plemented by the Texas Public Utility
Commission, the regulations convert
the capacity obligation to a generation
standard.

I cite Chapter 25.173(h)(1) from the
Texas RPS:

The total statewide renewable energy cred-
it requirement for each compliance period
shall be calculated in terms of megawatt
hours and shall be equal to the renewable ca-
pacity target multiplied by 8,760 hours per
year, multiplied by the appropriate capacity
conversion factor. . . .

It says it all.

The section goes on to spell out ex-
actly how the capacity standard is con-
verted to a generation standard. I ask
unanimous consent that the regula-
tions from the State of Texas be print-
ed in the RECORD.

There being no objection, the mate-
rials was ordered to be printed in the
RECORD, as follows:

CHAPTER 25. SUBSTANTIVE RULES APPLICABLE
TO ELECTRIC SERVICE PROVIDERS
SUBCHAPTER H. ELECTRICAL PLANNING
Division 1. Renewable energy resources and use
of natural gas
§25.173. Goal for Renewable Energy

(a) Purpose. The purpose of this section is
to ensure that an additional 2,000 megawatts
(MW) of generating capacity from renewable
energy technologies is installed in Texas by
2009 pursuant to the Public Utility Regu-
latory Act (PURA) §39.904, to establish a re-
newable energy credits trading program that
would ensure that the new renewable energy
capacity is built in the most efficient and ec-
onomical manner, to encourage the develop-
ment, construction, and operation of new re-
newable energy resources at those sites in
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this state that have the greatest economic
potential for capture and development of
this state’s environmentally beneficial re-
sources, to protect and enhance the quality
of the environment in Texas through in-
creased use of remewable resources, to re-
spond to customers’ expressed preferences
for renewable resources by ensuring that all
customers have access to providers of energy
generated by renewable energy resources
pursuant to PURA §39.101(b)(3), and to en-
sure that the cumulative installed renewable
capacity in Texas will be at least 2,880 MW
by January 1, 2009.

(b) Application. This section applies to
power generation companies as defined in
§25.5 of this title (relating to definitions),
and competitive retailers as defined in sub-
section (c) of this section. This section shall
not apply to an electric utility subject to
PURA §39.102(c) until the expiration of the
utility’s rate freeze period.

(c) Definitions.

(1) Competitive retailer—A municipally-
owned utility, generation and transmission
cooperative (G&T), or distribution coopera-
tive that offers customer choice in the re-
stricted competitive electric power market
in Texas or a retail electric provider (REP)
as defined in §25.5 of this title.

(2) Compliance period—A calendar year be-
ginning January 1 and ending December 31 of
each year in which renewable energy credits
are required of a competitive retailer.

(3) Designated representative—A respon-
sible natural person authorized by the own-
ers or operators of a renewable resource to
register that resource with the program ad-
ministrator. The designated representative
must have the authority to represent and le-
gally bind the owners and operators of the
renewable resource in all matters pertaining
to the renewable energy credits trading pro-
gram.

(4) Early banking—Awarding renewable en-
ergy credits (RECs) to generators for sale in
the trading program prior to the program’s
first compliance period.

(6) Existing facilities—Renewable energy
generators placed in service before Sep-
tember 1, 1999.

(6) Generation offset technology—Any re-
newable technology that reduces the demand
for electricity at a site where a customer
consumers electricity. An example of this
technology is solar water heating.

(7) New facilities—Renewable energy gen-
erators placed in service on or after Sep-
tember 1, 1999. A new facility includes the in-
cremental capacity and associated energy
from an existing renewable facility achieved
through repowering activities undertaken on
or after September 1, 1999.

(8) Off-grid generation—The generation of
renewable energy in an application that is
not interconnected to a utility transmission
or distribution system.

(9) Program administrator—The entity ap-
proved by the commission that is responsible
for carrying out the administrative respon-
sibilities related to the renewable energy
credits trading program as set forth in sub-
section (g) of this section.

(10) REC offset (offset)—An REC offset rep-
resents one MWh of renewable energy from
an existing facility that may be used in place
of an REC to meet a renewable energy re-
quirement imposed under this section. REC
offsets may not be traded, shall be calculated
as set forth in subsection (i) of this section,
and shall be applied as set forth in sub-
section (h) of this section.

(11) Renewable energy credit (REC or cred-
it)—An REC represents one megawatt hour
(MWh) of renewable energy that is physically
metered and verified in Texas and meets the
requirements set forth in subsection (e) of
this section.
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(12) Renewable energy credit account (REC
account)—An account maintained by the re-
newable energy credits trading program ad-
ministrator for the purpose of tracking the
production, sale, transfer, and purchase, and
retirement of RECs by a program partici-
pant.

(13) Renewable energy credits trading pro-
gram (trading program)—The process of
awarding, trading, tracking, and submitting
RECs as a means of meeting the renewable
energy requirements set out in subsection (d)
of this section.

(14) Renewable energy resource (renewable
resource)—A resource that produces energy
derived from renewable energy technologies.

(156) Renewable energy technology—Any
technology that exclusively relies on an en-
ergy source that is naturally regenerated
over a short time and derived directly from
the sun, indirectly from the sun, or from
moving water or other natural movements
and mechanisms of the environment. Renew-
able energy technologies include those that
rely on energy derived directly from the sun,
on wind, geothermal, hydroelectric, wave, or
tidal energy, or on biomass or biomass-based
waste products, including landfill gas. A re-
newable energy technology does not rely on
energy resources derived from fossil fuels,
waste products from fossil fuels, or waste
products from inorganic sources.

(16) Repowering—Modernizing or upgrading
an existing facility in order to increase its
capacity or efficiency.

(17) Settlement period—The first calendar
quarter following a compliance period in
which the settlement process for that com-
pliance year takes place.

(18) Small producer—A renewable resource
that is less than two megawatts (MW) in
size.

(d) Renewable energy credits trading pro-
gram (trading program). Renewable energy
credits may be generated, transferred, and
retired by renewable energy power genera-
tion, competitive retailers, and other mar-
ket participants as set forth in this section.

(1) The program administrator shall appor-
tion a renewable resource requirement
among all competitive retailers as a percent-
age of the retail sales of each competitive re-
tailer as set forth in subsection (h) of this
section. Each competitive retailer shall be
responsible for retiring sufficient RECs as
set forth in subsections (h) and (k) of this
section to comply with this section. The re-
quirement to purchase RECs pursuant to this
section becomes effective on the date each
competitive retailer begins serving retail
electric customers in Texas.

(2) A power generating company may par-
ticipate in the program and may generate
RECs and buy or sell RECs as set forth in
subsection (j) of this section.

(3) RECs shall be credited on an energy
basis as set forth in subsection (j) of this sec-
tion.

(4) Municipally-owned utilities and dis-
tribution cooperatives that do not offer cus-
tomer choice are not obligated to purchase
RECs. However, regardless of whether the
municipally-owned utility or distribution co-
operative offers customer choice, a munici-
pally-owned utility or distribution coopera-
tive possessing renewable resources that
meet the requirements of subsection (e) of
this section may sell RECs generated by
such a resource to competitive retailers as
set forth in subsection (j) of this section.

Except where specifically stated, the provi-
sions of this section shall apply uniformly to
all participants in the trading program.

(e) Facilities eligible for producing RECs
in the renewable energy credits trading pro-
gram. For a renewable facility to be eligible
to produce RECs in the trading program it
must be either a new facility or a small pro-
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ducer as defined in subsection (c) of this sec-
tion and must also meet the requirements of
this subsection:

(1) A renewable energy resource must not
be ineligible under subsection (f) of this sec-
tion and must register pursuant to sub-
section (n) of this section;

(2) The facility’s above-market costs must
not be included in the rates of any utility,
municipally-owned utility, or distribution
cooperative through base rates, a power cost
recovery factor (PCRF), stranded cost recov-
ery mechanism, or any other fixed or vari-
able rate element charged to end users;

(3) For a renewable energy technology that
requires fossil fuel, the facility’s use of fossil
fuel must not exceed 2.0% of the total annual
fuel input on a British thermal unit (BTU) or
equivalent basis;

(4) The output of the facility must be read-
ily capable of being physically metered and
verified in Texas by the program adminis-
trator. Energy from a renewable facility that
is delivered into a transmission system
where it is commingled with electricity from
non-renewable resources can not be verified
as delivered to Texas customers. A facility is
not ineligible by virtue of the fact that the
facility is a generation-offset, off-grid, or on-
site distributed renewable facility if it other-
wise meets the requirements of this section;
and

(56) For a municipally owned utility oper-
ating a gas distribution system, any produc-
tion or acquisition of landfill gas that is di-
rectly supplied to the gas distribution sys-
tem is eligible to produce RECs based upon
the conversion of the thermal energy in
BTUs to electric energy in kWh using for the
conversion factor the systemwide average
heat rate of the gas-fired units of the com-
bined utility’s electric system as measured
in BTUs per KkWh.

(6) For industry-standard thermal tech-
nologies, the RECs can be earned only on the
renewable portion of energy production. Fur-
thermore, the contribution toward statewide
renewable capacity megawatt goals from
such facilities would be equal to the fraction
of the facility’s annual MWh energy output
from renewable fuel multiplied by the facili-
ty’s nameplate MV capacity.

(f) Facilities not eligible for producing
RECs in the renewable energy credits trad-
ing program. A renewable facility is not eli-
gible to produce RECs in the trading pro-
gram if it is:

(1) A renewable energy capacity addition
associated with an emissions reductions
project described in Health and Safety Code
§382.5193, that is used to satisfy the permit
requirements in Health and Safety Code
§382.0519;

(2) An existing facility that is not a small
producer as defined in subsection (c¢) of this
section; or

(3) An existing fossil plant that is repow-
ered to use a renewable fuel.

(g) Responsibilities of program adminis-
trator. No later than June 1, 2000, the com-
mission shall approve an independent entity
or serve as the trading program adminis-
trator. At a minimum, the program adminis-
trator shall perform the following functions:

(1) Create accounts that track RECs for
each participant in the trading program;

(2) Award RECs to registered renewable en-
ergy facilities on a quarterly basis based on
verified meter reads;

(3) Assign offsets to competitive retailers
on an annual basis based on a nomination
submitted by the competitive retailer pursu-
ant to subsection (n) of this section;

(4) Annually retire RECs that each com-
petitive retailer submits to meet its renew-
able energy requirement;

(5) Retire RECs at the end of each REC’s
three-year life;
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(6) Maintain public information on its
website that provides trading program infor-
mation to interested buyers and sellers of
RECs;

(7) Create an exchange procedure where
persons may purchase and sell RECs. The ex-
change shall ensure the anonymity of per-
sons purchasing or selling RECs. The pro-
gram administrator may delegate this func-
tion to an independent third party. The com-
mission shall approve any such delegation;

(8) Make public each month the total en-
ergy sales of competititon retailers in Texas
for the previous month;

(9) Perform audits of generators partici-
pating in the trading program to verify accu-
racy of metered production data;

(10) Allocate the renewable energy respon-
sibility to each competitive retailer in ac-
cordance with subsection (h) of this section;
and

(11) Submit an annual report to the com-
mission. Beginning with the program’s first
compliance period, the program adminis-
trator shall submit a report to the commis-
sion on or before April 15 of each calendar
year. The report shall contain information
pertaining to renewable energy power gen-
erators and competitive retailers. At a min-
imum, the report shall contain:

(A) the amount of existing and new renew-
able energy capacity in MW installed in the
state by technology type, the owner/operator
of each facility, the date each facility began
to produce energy, the amount of energy
generated in megawatt-hours (MWh) each
quarter for all capacity participating in the
trading program or that was retired from
service; and

(B) a listing of all competitive retailers
participating in the trading program, each
competitive retailer’s renewable energy
credit requirement, the number of offsets
used by each competitive retailer, the num-
ber of credits retired by each competitive re-
tailer, a listing of all competitive retailers
that were in compliance with the REC re-
quirement, a listing of all competitive retail-
ers that failed to retire sufficient REC re-
quirement, and the deficiency of each com-
petitive retailer that failed to retire suffi-
cient RECs to meet its REC requirement.

(h) Allocation of REC purchase require-
ment to competitive retailers. The program
administrator shall allocate REC require-
ments among competitive retailers. Any re-
newable capacity that is retired before Janu-
ary 1, 2009 or any capacity shortfalls that
arise due to purchases of RECs from out-of-
state facilities shall be replaced and incor-
porated into the allocation methodology set
forth in this subsection. Any changes to the
allocation methodology to reflect replace-
ment capacity shall occur two compliance
periods after which the facility was retired
or capacity shortfall occurred. The program
administrator shall use the following meth-
odology to determine the total annual REC
requirement for a given year and the final
REC requirement for individual competitive
retailers:

(1) The total statewide REC requirement
for each compliance period shall be cal-
culated in terms of MWh and shall be equal
to the renewable capacity target multiplied
by 8,760 hours per year, multiplied by the ap-
propriate capacity conversion factor set
forth in subsection (j) of this section. The re-
newable energy capacity targets for the com-
pliance period beginning January 1, of the
year indicated shall be:

(A) 400 MW of new resources in 2002;

(B) 400 MW of new resources in 2003;

(C) 850 MW of new resources in 2004;

(D) 850 MW of new resources in 2005;

(E) 1,400 MW of new resources in 2006;

(F') 1,400 MW of new resources in 2007;

(G) 2,000 MW of new resources in 2008; and
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(H) 2,000 MW of new resources in 2009
through 2019.

(2) The final REC requirement for an indi-
vidual competitive retailer for a compliance
period shall be calculated as follows:

(A) Each competitive retailer’s prelimi-
nary REC requirement is determined by di-
viding its total retail energy sales in Texas
by the total retail sales in Texas of all com-
petitive retailers, and multiplying that per-
centage by the total statewide REC require-
ment for that compliance period.

(B) The adjusted REC requirement for each
competitive retailer that is entitled to an
offset is determined by reducing its prelimi-
nary REC requirement by the offsets to
which it qualifies, as determined under sub-
section (i) of this section, with the maximum
reduction equal to the competitive retailer’s
preliminary REC requirement. The total re-
ductions for all competitive retailers is
equal to the total usable offsets for that
compliance period.

(C) Each competitive retailer’s final REC
requirement for a compliance period shall be
increased to recapture the total usable off-
sets calculated under subparagraph (B) of
this paragraph. The additional REC require-
ment shall be calculated by dividing the
competitive retailer’s adjusted REC require-
ment by the total adjusted REC requirement
of all competitive retailers. This fraction
shall be multiplied by the total usable off-
sets for that compliance period and this
amount shall be added to the competitive re-
tailer’s adjusted REC requirement to
produce the competitive retailer’s final REC
requirement for the compliance period.

(i) Nomination and calculation of REC off-
sets.

(1) A REP, municipally-owned utility, G&T
cooperative, distribution cooperative, or an
affiliate of a REP, municipally-owned util-
ity, or distribution cooperative, may apply
offsets to meet all or a portion of its renew-
able energy purchase requirement, as cal-
culated in subsection (h) of this section, only
if those offsets are nominated in a filing with
the commission by June 1, 2001. A G&T may
nominate the combined offsets for itself and
its member distribution cooperatives upon
the presentation of a resolution by its Board
authorizing it to do so.

(2) The Commission shall verify any des-
ignations of REC offsets and notify the pro-
gram administrator of its determination by
December 31, 2001.

(3) REC offsets shall be equal to the aver-
age annual MWh output of an existing re-
source for the years 1991-2000 or the entire
life of the existing resource, whichever is
less.

(4) REC offsets qualify for use in a compli-
ance period under subsection (h) of this sec-
tion only to the extent that:

(A) The resource producing the REC offset
has continuously since September 1, 1999
been owned by or its output has been com-
mitted under contract to a utility, munici-
pally-owned utility, or cooperative nomi-
nating the resource under paragraph (1) of
this subsection or, if the resource has been
committed under a contract that expired
after September 1, 1999 and before January 1,
2002, it is owned by or its output has been
committed under contract to a utility, mu-
nicipally-owned utility, or cooperative on
January 1, 2002; and

(B) The facility producing the REC offsets
is operated and producing energy during the
compliance period in a manner consistent
with historic practice.

(5) If the production from a facility pro-
ducing the REC offset energy ceases for any
reason, the competitive retailer may no
longer claim the REC offset against its REC
requirement.

(j) Calculation of capacity conversion fac-
tor. The capacity conversion factor used by
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the program administrator to allocate cred-
its to competitive retailers shall be cal-
culated as follows:

(1) The capacity conversion factor (CCF)
shall be administratively set at 35% for 2002
and 2003, the first two compliance periods of
the program

(2) During the fourth quarter of the second
compliance year (2003), the CCF shall be re-
adjusted to reflect actual generator perform-
ance data associated with all renewable re-
sources in the trading program. The program
administrator shall adjust the CCF every
two years thereafter and shall:

(A) be based on all renewable energy re-
sources in the trading program for which at
least 12 months of performance data is avail-
able;

(B) represent a weighted average of gener-
ator performance;

(C) use all valid performance data that is
available for each renewable resources; and

(D) ensure that the renewable capacity
goals are attained.

(k) Production and transfer of REC’s. The
program administrator shall administer a
trading program for renewable energy cred-
its in accordance with the requirements of
this subsection.

(1) A REC will be awarded to the owner of
a renewable resource when a MWh is metered
at that renewable resource. A generator pro-
ducing 0.5 MWh or greater as its last unit
generated should be awarded one REC on a
quarterly basis. The program administrator
shall record the amount of metered MWh and
credit the REC account of the renewable re-
source that generated the energy on a quar-
terly basis.

(2) The transfer of RECs between parties
shall be effective only when the transfer is
recorded by the program administrator.

(3) The program administrator shall re-
quire that RECs be adequately identified
prior to recording a transfer and shall issue
an acknowledgement of the transaction to
parties upon provision of adequate informa-
tion. At a minimum, the following informa-
tion shall be provided:

(A) identification of the parties;

(B) REC serial number, REC issue date,
and the renewable resource that produced
the REC;

(C) the number of RECs to be transferred;
and

(D) the transaction date.

(4) A competitive retailer shall surrender
RECs to the program administrator for re-
tirement from the market in order to meet
its REC allocation for a compliance period.
The program administrator will document
all REC retirements annually.

(6) On or after each April 1, the program
administrator will retire RECs that have not
been retired by competitive retailers and
have reached the end of their three-year life.

(6) The program administrator may estab-
lish a procedure to ensure that the award,
transfer, and retirement of credits are accu-
rately recorded.

(1) Settlement process. Beginning in Janu-
ary 2003, the first quarter following the com-
pliance period shall be the settlement period
during which the following actions shall
occur:

(1) By January 31, the program adminis-
trator will notify each competitive retailer
of its total REC requirement for the previous
compliance period as determined pursuant to
subsection (h) of this section.

(2) By March 31, each competitive retailer
must submit credits to the program adminis-
trator from its account equivalent to its
REC requirement for the previous compli-
ance period. If the competitive retailer has
insufficient credits in its account to satisfy
its obligation, and this shortfall exceeds the
applicable deficit allowance as set forth in
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subsection (m)(2) of this section, the com-
petitive retailer is subject to the penalty
provisions in subsection (o) of this section.

(m) Trading program compliance cycle.

(1) The first compliance period shall begin
on January 1, 2002 and there will be 18 con-
secutive compliance periods. Early banking
of RECs is permissible and may commence
no earlier than July 1, 2001. The program’s
first settlement period shall take place dur-
ing the first quarter of 2003.

(2) A competitive retailer may incur a def-
icit allowance equal to 5.0% of its REC re-
quirement in 2002 and 2003 (the first two
compliance periods of the program). This
5.0% deficit allowance shall not apply to en-
tities that initiate customer choice after
2003. During the first settlement period, each
competitive retailer will be subject to a pen-
alty for any REC shortfall that is greater
than 5.0% of its REC requirement under sub-
section (h) of this section. During the second
settlement period, each competitive retailer
will be subject to the penalty process for any
REC shortfall greater than 5.0% of the sec-
ond year REC allocation. All competitive re-
tailers incurring a 5.0% deficit pursuant to
this subsection must make up the amount of
RECs associated with the deficit in the next
compliance period.

(3) The issue date of RECs created by a re-
newable energy resource shall coincide with
the beginning of the compliance year in
which the credits are generated. All RECs
shall have a life of three compliance periods,
after which the program administrator will
retire them from the trading program.

(4) Each REC that is not used in the year
of its creation may be banked and is valid for
the next two compliance years.

(5) A competitive retailer may meet its re-
newable energy requirements for a compli-
ance period with RECs issued in or prior to
that compliance period which have not been
retired.

(n) Registration and certification of renew-
able energy facilities. The commission shall
register and certify all renewable facilities
that will produce either REC offsets or RECs
for sale in the trading program. To be award-
ed RECs or REC offsets, a power generator
must complete the registration process de-
scribed in this subsection. The program ad-
ministrator shall not award offsets or credits
for energy produced by a power generator be-
fore it has been certified by the commission.

(1) The designated representative of the
generating facility shall file an application
with the commission on a form approved by
the commission for each renewable energy
generation facility. At a minimum, the ap-
plication shall include the location, owner,
technology, and rated capacity of the facil-
ity and shall demonstrate that the facility
meets the resource eligibility criteria in sub-
section (e) of this section.

(2) No later than 30 days after the des-
ignated representative files the certification
form with the commission, the commission
shall inform both the program administrator
and the designated representative whether
the renewable facility has met the certifi-
cation requirements. At that time, the com-
mission shall either certify the renewable fa-
cility as eligible to receive either RECs or
offsets, or describe an insufficiencies to be
remedied. If the application is contested, the
time for acting is extended by 30 days.

(3) Upon receiving notice of certification of
new facilities, the program administrator
shall create an REC account for the des-
ignated representative of the renewable re-
source.

(4) The commission may make on-site vis-
its to any certified unit of a renewable en-
ergy resource and may decertify any unit if
it is not in compliance with the provisions of
this subsection.
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(5) A decertified renewable generator may
not be awarded RECs. However, any RECs
awarded by the program administrator and
transferred to a competitive retailer prior to
the decertification remain valid.

(o) Penalties and enforcement. If by April
1 of the year following a compliance year it
is determined that a competitive retailer
with an allocated REC purchase requirement
has insufficient credits to satisfy its alloca-
tion, the competitive retailer shall be sub-
ject to the administrative penalty provisions
of PURA §15.023 as specified in this sub-
section.

(1) Except as provided in paragraph (4) of
this subsection, a penalty will be assessed for
that portion of the deficient credits.

(2) The penalty shall be the lesser of $50 per
MWh or, upon presentation of suitable evi-
dence of market value by the competitive re-
tailer, 200% of the average market value of
credits for that compliance period.

(3) There will be no obligation on the com-
petitive retailer to purchase RECs for defi-
cits, whether or not the deficit was within or
was not within the competitive retailer’s
reasonable control, except as set forth in
subsection (m)(2) of this section.

(4) In the event that the commission deter-
mines that events beyond the reasonable
control of a competitive retailer prevented it
from meeting its REC requirement there will
be no penalty assessed.

(5) A party is responsible for conducting
sufficient advance planning to acquire its al-
lotment of RECs. Failure of the spot or
short-term market to supply a party with
the allocated number of RECs shall not con-
stitute an event outside the competitive re-
tailer’s reasonable control. Events or cir-
cumstances that are outside of a party’s rea-
sonable control may include weather-related
damage, mechanical failure, lack of trans-
mission capacity or availability, strikes,
lockouts, actions of a governmental author-
ity that adversely effect the generation,
transmission, or distribution of renewable
energy from an eligible resource under con-
tract to a purchaser.

(p) Renewable resources eligible for sale in
the Texas wholesale and retail markets. Any
energy produced by a renewable resource
may be bought and sold in the Texas whole-
sale market or to retail customers in Texas
and marketed as renewable energy if it is
generated from a resource that meets the
definition in subsection (c)(14) of this sec-
tion.

(q) Periodic review. The commission shall
periodically assess the effectiveness of the
energy-based credits trading program in this
section to maximize the energy output from
the new capacity additions and ensure that
the goal for renewable energy is achieved in
the most economically-efficient manner. If
the energy-based trading program is not ef-
fective, performance standards will be de-
signed to ensure that the cumulative in-
stalled renewable capacity in Texas meets
the requirements of PURA §39.904.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, I
want to finish. We have had these bat-
tles since I came to Congress in 1975.
We recognized at that time we were so
vulnerable with respect to our oil sup-
plies that it was essential we put our-
selves on a course that could make us
much more independent. We have made
very little progress in that time.

The PRESIDING OFFICER. Will the
Senator suspend? The Chair inquires,
did the Senator from Nevada relinquish
the floor?

Mr. REID. I had not finished.
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Mr. JEFFORDS. Fine, let me finish
quickly.

Mr. REID. I am not finished, though.
If I can proceed.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I will be very quick. I
apologize.

Mr. President, the manager of this
bill, Senator BINGAMAN, has noted that
this amendment is opposed by numer-
ous organizations, some of which are
energy coalitions, not just environ-
mental groups, although they join with
us also in opposing this amendment:

The Nickles amendment is the latest in a
sustained attempt by power companies to
undermine efforts to diversify America’s en-
ergy supply with clean renewable energy.

It is wrong.

The Nickles amendment would reduce di-
versity of technologies and states that ben-
efit from the RPS.

Under a lower price cap, only the very low-
est-cost renewable energy technologies can
benefit from an RPS—primarily wind power
at the very best sites. Biomass, geothermal
and solar would be at a significant disadvan-
tage to meet the portfolio standard if these
lower credits are adopted.

And that affects Western States. Not
only would it be geothermal and solar,
but, of course, wind. The wind blows a
lot in the West. The Nickles amend-
ment would reduce benefits to Western
States with good resources about
which I have spoken. The Nickles
amendment would reduce the amount
of renewable energy developed.

It is from all perspectives under-
mining what we are trying to accom-
plish in this legislation, which is de-
velop renewable energy for this coun-
try and having not only incentives, but
there would be a requirement to do it.
Voluntarism simply has not worked.

Do not believe the industry’s claim
that this will cost too much money.
The Bush administration’s EIA found
that a 10-percent RPS would save con-
sumers money.

I hope my colleagues will reject this
amendment. I hope this is the last
weakening amendment to the RPS that
is in this bill. The bill as it now stands
is good, and I think we should vote like
we have the previous three times and
not let this amendment weaken the
standards in this bill relating to renew-
ables.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, I
have a few more comments. Logic
should make this obvious. If you can
provide energy that does not cost you
any money—solar and wind, for exam-
ple—is it not logical to put it in the
mix? That is all we are saying. The De-
partment of Energy agrees with us and
says it will save money.

I understand those from the oil-pro-
ducing States do not want this provi-
sion, but common sense tells us it is
the best thing we can do. Therefore, 1
urge my colleagues to vote against the
amendment.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.
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Mr. NICKLES. Mr. President, for the
information of my colleagues, we are
going to vote on this amendment
shortly. Staff should notify their Sen-
ators.

I wish to make a couple comments.

One, the Department of Energy sup-
ports this amendment. It does not op-
pose it.

Two, as to colleagues saying this
amendment does not cost anything,
they are not talking about the people
who know something about the amend-
ment. The Energy Information Admin-
istration talks about the cost to States
in the millions and millions of dollars.
The State of Florida shows about a $450
million increase.

For my colleagues’ information, I
have a letter from the Public Service
Commission in the State of Florida.
The letter says they support this
amendment to lower the amount of the
penalty from 3 cents to 1.5 cents, and
that it would reduce the cost of the
Federal mandate on the Florida rate-
payers. I happen to think those people
know something about this issue.

I have letters from utility companies.
Some people say these are oil compa-
nies. I am talking about utility compa-
nies. This is not oil companies versus
other companies. This is about an as-
sault on ratepayers because we are get-
ting ready to say you have to have 10
percent of your power from renewables.
We did not change that. But if you do
not make it—and I will tell my col-
leagues, it is not easy to make that.

There was an article in the Wall
Street Journal about the city of Jack-
sonville. The city of Jacksonville has a
renewable standard of 7.5 percent. They
have tried a lot of alternative sources
of power. Guess what. They are not
there yet. I hope they get there, but
they have found out that some of these
alternative sources of power cost a lot
of money, and the ratepayers are ob-
jecting.

Nantucket, a very pristine area a lot
of us have enjoyed off the coast, wants
to have renewables. They talked about
having a wind farm. Wind farms are
subsidized a lot through the Tax Code.
There was an effort to build a wind
farm off the coast, but there is a lot of
objection from environmentalists be-
cause of what it would do to bird, mi-
gration and to the environment as
well.

The point is, yes, there is a desire by
many to go to renewables, but there is
also a penalty. This bill has a very high
penalty. It has a penalty twice as high
as that proposed by the Clinton admin-
istration.

What Senator BREAUX, myself, Sen-
ator MILLER, and Senator VOINOVICH
have offered is a compromise. It does
not eliminate the renewable standard.
It says let’s reduce the penalty to the
same number the Clinton administra-
tion proposed.

How much is the penalty? It is 1.5
cents a kilowatt hour. How much is
that? The wholesale cost of electricity
is 3 cents around the country. In some
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areas, it is as low as 2.2 cents, and in
other areas it is closer to 4 cents. The
nationwide wholesale cost of elec-
tricity is right around 3 cents.

The penalty under the Bingaman pro-
posal in the underlying bill for not
complying is 3 cents. That is a lot.
That is 100 percent of the cost of elec-
tricity. We are telling people you have
to pay that kind of penalty if you do
not make the target. That is a heck of
a gun at your head. As a matter of fact,
the penalty is so high on some utilities
that produce a lot of electricity—and,
yes, maybe electricity is primarily pro-
duced by coal, oil, and gas—it is a
heavy hit. It is not insignificant when
the CEO of Southern Company esti-
mates the cumulative cost of this man-
date on Southern Company through
the year 2000 will be from $3 billion to
$6.5 billion. That is not insignificant.

For somebody to say they think it
will not cost anything is absurd. Did
the CEO of Southern Company put his
name on this letter, and is he factually
wrong? I do not think that is the case.
It is the reason this amendment is sup-
ported by almost every utility in the
country. It is the reason this amend-
ment is supported by the Chamber of
Commerce, the NFIB, and the National
Association of Manufacturers. Some-
body is going to have to pay the bill.
Guess what. It is not the utilities that
pay the bill. They are going to pass it
on to their ratepayers.

If we do not adopt this amendment,
there is going to be a significant hit on
ratepayers. It is going to happen and
people should know it. They should
know we are voting on whether we are
going to have electric rates go up sig-
nificantly. This amendment tries to
mitigate it. They are still going to go
up because there is a penalty of 1.5
cents. That is about 50 percent of the
wholesale price of electricity. That is
still pretty significant. If we do 3 cents,
it is 100 percent. That is a big hit, not
to mention the fact in addition to the
3 cents, there is also already in the Tax
Code—it has already been agreed
upon—a 1.7-cent tax credit for renew-
ables.

So we give a tax credit. That is great.
But to have this heavy a mandate is a
big hit on consumers. It is in the hun-
dreds of millions of dollars in almost
every State, including States in the
Northeast.

I am going to correct my colleague
on the Texas renewable standard. I
have the greatest respect for my col-
league from Nevada. I love him like a
brother. The Texas renewable stand-
ard—and maybe we should have the
Senator from Texas present because he
argued this before in this Chamber, and
he said the underlying bill—to para-
phrase Senator GRAMM of Texas—is so
far from being the Texas renewable
standard it is remarkable. What we
have in Texas is capacity, not energy-
produced, and what we have in Texas is
equal to a 2-percent standard, not a 10-
percent standard. There is a big dif-
ference.
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I believe I understood the Senator
from Nevada to say there was a 15-per-
cent renewable. My guess is that in-
cludes hydro. The underlying bill does
not include hydro. Hydro is pretty
clean power. We have Hoover Dam.
That is pretty clean power. It gen-
erates a lot of electricity. It is water.
It is great power. It is cheap. It is very
good power. It is not included as renew-
able under the definition of the under-
lying bill.

So I urge my colleagues to support
this amendment.

I am going to insert in the RECORD
several statements. I want to insert a
letter from the American Corn Growers
Association, very big advocates of re-
newable sources, but they are also sup-
portive of this amendment because
they believe this is a proper mix. They
also know that their ratepayers, their
users, the ones who grow corn, buy a
lot of electricity, think this is the
proper blend. They want renewable
sources.

I will read a part of this letter.

ACGA also supports a fair and equitable re-
newable portfolio standard requiring a por-
tion of the Nation’s energy to come from re-
newable sources. However, while we want to
do everything we can to promote renewable
production by farmers we must oppose undue
mandates that will impose additional fuel
costs on all rural consumers.

Senator Nickles’ amendment will signifi-
cantly reduce the cost of complying with the
standard, and in turn protect rural America
from excessive price increases for electricity,
by cutting the energy credits from 3 cents
per kilowatt-hour to 1.5 cents per kilowatt-
hour.

I also wanted to mention a company
called Mid-America Energy Company.
This is a company that is based in
Omaha, NE. They have analyzed this
proposal and developed estimates on
increased costs that will result from its
enactment of RPS.

According to our preliminary calculations,
implementing RPS in S. 517 will begin in-
creasing electricity costs for Mid-America’s
regulated and competitive customers in 2007
by 600,000, with costs rising to more than $40
million in the year 2019.

This is in rural America. This is in
Middle America. This is in the corn-
growing areas. This is one of the larg-
est utilities in the area that said this is
going to be a big hit that they are
going to pass on to their consumers.

I am surprised there is any opposi-
tion to this amendment because this
amendment does not eliminate the
RPS standard, it does not eliminate
the 10-percent standard; all it does is
say, let us reduce the penalty to 1.5
cents per kilowatt hour. It is the same
proposal the Clinton administration
supported.

I do not say things lightly on this
floor. I want to be as accurate as pos-
sible, and if I am ever inaccurate, I
want to be corrected, and I will stand
corrected. This amendment will save
billions of dollars. I had one letter from
one company, Southern Company, that
said it was billions of dollars of expense
to them and their customers. That is a
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few States. I cannot say that is one
State. It is a few States. It is a big util-
ity. In my State, for one company, it is
something like $60 million. They
showed it each year: Here is the pro-
duction. Here is their cost of compli-
ance. And it increases substantially.
By the last year, it is something like
$60 million.

Senator KyL alluded to the fact that
in my entire State it is over $100 mil-
lion. The State of Vermont, I believe
he said, was $7 million.

This also came from the Energy In-
formation Agency. So maybe people
are able to distort figures and say it
does not cost anything. It does cost
something. One cannot say that com-
panies are going to have to pay 3 cents
per kilowatt hour if they do not meet
a target and say it does not cost any-
thing. There are significant costs, and
ratepayers will pay for it. I do not
think the utilities pay for it, I think
the ratepayers pay for it, and I think it
is time we stand up for ratepayers.

So I urge my colleagues to support
the amendment I have offered with
Senator BREAUX, Senator MILLER, and
Senator VOINOVICH.

I yield the floor.

The PRESIDING OFFICER (Ms.
CANTWELL). The Senator from New
Mexico.

Mr. BINGAMAN. Madam President, I
will make a few more comments and
then move to table the amendment. I
think we have had a lot of debate. Ev-
eryone knows the issues. I think it is
clear this is the fourth amendment we
have dealt with on the Senate floor in
an attempt to undermine the renew-
able portfolio standard we have in the
bill. There are a lot of figures that
have been cited, many of which have no
basis in fact, as far as I can tell.

One of the statements we heard was
that this was going to cost—if we go
ahead and keep the bill as it is cur-
rently—the ratepayers of California
$243 million a year, or some such fig-
ure. The reality is, in our bill we are
saying by the year 2005 each State will
generate 1 percent of the power they
sell—each utility will generate 1 per-
cent of the power they sell from renew-
able sources.

In California, 12.19 percent of the
power sold today is from renewable
sources.

Mr. NICKLES. Will
yield?

Mr. BINGAMAN. Yes.

Mr. NICKLES. Does that 12 percent
include hydro?

Mr. BINGAMAN. Yes, it includes the
hydro that is given credit for in this
bill.

Mr. NICKLES. I did not think hydro
was included in this bill.

Mr. BINGAMAN. No, hydro is in-
cluded in this bill, to an extent, and
this includes the hydro that is given
credit for.

Mr. NICKLES. If the Senator will
yield further, existing hydro is not in-
cluded in the bill. Only incremental
new hydro is included in the bill, and I

the Senator
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do not know how the Senator can
count that for existing percentages.

Mr. BINGAMAN. As I understand it,
the existing hydro is deducted from the
base before the calculation is made. So
to that extent, existing hydro is in-
cluded in the bill.

Mr. NICKLES. I know the Senator is
going to move to table this amend-
ment, and I think that is fine. I think
we are ready to vote. The Senator has
mentioned this is the fourth amend-
ment we have dealt with in regard to
renewables. One of the reasons I think
we have had a few amendments dealing
with this is that it costs so much
money, and we have never had a hear-
ing, and we never had a markup.

I happen to be a member of the En-
ergy Committee. I would have loved to
have participated in a hearing and a
markup on this section. I would love to
hear from experts on both sides of this
aisle how much this amendment would
really cost, but we were denied that op-
portunity. So it is one of the reasons
we have to legislate on the floor of the
Senate, because we did not have the op-
portunity to do it in committee.

Mr. BINGAMAN. Reclaiming my
time, my colleague has had ample op-
portunity to argue his side of the case
today and several weeks ago. We know
his view on it. He is not in favor of the
renewable portfolio standard. This
amendment would undermine the re-
newable portfolio standard we have in
the bill because what it would do is
make it much less likely that renew-
ables, other than wind, to be very spe-
cific, would be used to any significant
degree. So those States that depend
upon biomass as a renewable, those
States that depend upon biothermal as
a renewable, those States that depend
upon solar power as a renewable might
find it more difficult.

We do not think the amendment
makes sense. We think it will under-
mine the renewable portfolio standard.
On that basis, I urge my colleagues——

Mr. NICKLES. Before the Senator
moves to table——

Mr. BINGAMAN. On that basis, I
urge my colleagues to—if the Senator
wants further debate, I am not trying
to cut off debate, but he has concluded
his debate, as I understand it.

Mr. NICKLES. Will the
yield?

Mr. BINGAMAN. I will yield for one
additional question, if it is a question.

Mr. NICKLES. I want to insert some-
thing into the RECORD.

Mr. BINGAMAN. If he wants to insert
something into the RECORD, I am glad
to have him do that.

Mr. NICKLES. I appreciate my col-
league yielding for this request. I know
he wants to move to table.

Earlier, I was looking for a letter I
could not find. This is a letter from the
Northeast Utilities. I ask unanimous
consent that this letter be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

Senator
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I recognize that many of the Senators from
New England supported the federal RPS
portfolio. While NU believes that renewable
programs should be developed on the state
level, we support the further development of
renewable sources of energy. We are con-
cerned, however, that our consumers in New
England will be penalized by the program in-
cluded in the Senate bill. As you know, the
RPS provision in the bill applies only to
shareholder-owned utilities that sell more
than 1 million megawatt-hours per year at
the retail level. Federal agencies, state and
municipal utilities and electric cooperatives
are exempt from meeting the RPS require-
ments currently included in the bill. It also
appears that self-generators are exempt.

Given these exemptions, PSNH will be the
only utility in New Hampshire that would be
required to participate in the program. It
creates a very uneven field for us and will
cost our customers an estimated $22 million
a year. This provision goes directly against
the intent of current NH law which encour-
ages PSNH and other energy companies to
find ways to mitigate the high cost of pur-
chases from renewable sources.

Also, the federal penalty that is set for-
ward in the bill for not submitting the re-
quired number of credits will hit consumers
in Connecticut and Massachusetts with a
“double whammy,” as they already have to
pay penalties if they do not achieve the lev-
els set forth in the state programs that are
already in existence. It would in essence, pe-
nalize Connecticut and Massachusetts for
having state programs.

Though it would be our preference to see
these provisions changed dramatically in
conference, the Senate will likely have the
opportunity to vote for an amendment by
Senator Nickles that reduces the penalty in
the bill from 3 cents to a more reasonable 1.5
cents. Remember, the goal is not only to in-
crease the number of renewable sources, but
to also to lower costs to consumers. Please
support the Nickles RPS amendment.

MIKE MORRIS

Mr. NICKLES. The key point of this
letter says:

PSNH will be the only utility in New
Hampshire that would be required to partici-
pate in the program. It creates a very uneven
field for us and will cost our consumers an
estimated $22 million a year.

It talks about the impact on the
northeastern part of the country, in-
cluding New Hampshire, Vermont,
Massachusetts, and Connecticut.

Mr. BINGAMAN. Madam President, I
move to table the amendment, and I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion to table amendment No. 3256.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from South Dakota (Mr. DASCHLE)
and the Senator from South Dakota
(Mr. JOHNSON) are necessarily absent.

Mr. NICKLES. I announce that the
Senator from North Carolina (Mr.
HELMS) is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 38,
nays 59, as follows:



April 24, 2002

[Rollcall Vote No. 83 Leg.]

YEAS—38
Baucus Dorgan Mikulski
Biden Durbin Murray
Bingaman Edwards Nelson (NE)
Boxer Feingold Reed
Cantwell Harkin Reid
Carnahan Inouye Rockefeller
Carper Jeffords Sarbanes
Chafee Kennedy Snowe
Clinton Kerry Stabenow
Collins Kohl Torricelli
Conrad Leahy Wellstone
Dayton Levin Wyden
Dodd Lieberman

NAYS—59
Akaka Enzi McConnell
Allard Feinstein Miller
Allen Fitzgerald Murkowski
Bayh Frist Nelson (FL)
Bennett Graham Nickles
Bond Gramm Roberts
Breaux Grassley Santorum
Brownback Gregg Schumer
Bunning Hagel Sessions
Burns Hatch Shelby
Byrd Hollings Smith (NH)
Campbell Hutchinson Smith (OR)
Cleland Hutchison Specter
Cochran Inhofe Stevens
Corzine Kyl Thomas
Craig Landrieu Thompson
Crapo Lincoln Thurmond
DeWine Lott Voinovich
Domenici Lugar Warner
Ensign McCain

NOT VOTING—3

Daschle Helms Johnson

The motion was rejected.

Mr. NICKLES. I move to reconsider
the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

Without objection, the amendment is
agreed to.

The amendment (No. 3256) was agreed
to.

Mr. REID. I move to reconsider the
vote.

Mr. NICKLES. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

AMENDMENT NO. 3274 TO AMENDMENT NO. 2917

Ms. LANDRIEU. Madam President, I
call up amendment No. 3274, the partic-
ipant funding amendment, for its im-
mediate consideration.

The PRESIDING OFFICER. Without
objection, the pending amendments are
set aside, and the clerk will report the
amendment.

The legislative clerk read as follows:

The Senator from Louisiana [Ms.
LANDRIEU] proposes an amendment num-
bered 3274.

Ms. LANDRIEU. Madam President, I
ask unanimous consent reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To increase the transfer capability

of electric energy transmission systems

through participant-funded investment)

At the appropriate place, insert the fol-
lowing:
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SEC. . TRANSMISSION EXPANSION.

Section 205 of the Federal Power Act is
amended by inserting after subsection (h)
the following:

‘(i) RULEMAKING.—Within six months of
Enactment of this Act, the Commission shall
issue final rules governing the pricing of
transmission services.

(1) TRANSMISSION PRICING PRINCIPLES.—
Rules for transmission pricing issued by the
Commission under this subsection shall ad-
here to the following principles:

‘“(A) transmission pricing must provide ac-
curate and proper price signals for the effi-
cient and reliable use and expansion of the
transmission system; and

‘(B) new transmission facilities should be
funded by those parties who benefit from
such facilities.

‘“(2) FUNDING OF CERTAIN FACILITIES.—The
rules established pursuant to this subsection
shall, among other things, provide that,
upon request of a regional transmission or-
ganization or other Commission-approved
transmission organization, certain new
transmission facilities that increase the
transfer capability of the transmission sys-
tem may be Participant Funded. In such
rules, the Commission shall also provide
guidance as to what types of facilities may
be participant funded.

‘“(3) PARTICIPANT-FUNDING.—The term ‘par-
ticipant-funding’ means an investment in
the transmission system controlled by a
RTO, made after the date that the RTO or
other transmission organization is approved
by the Commission, that—

‘“(A) increases the transfer capability of
the transmission system; and

‘“(B) is funded by the entities that, in re-
turn for payment, receives the tradable
transmission rights created by the invest-
ment.

‘(4) TRADABLE TRANSMISSION RIGHT.—The
term ‘tradable transmission right’ means the
right of the holder of such right to avoid
payment of, or have rebated, transmission
congestion charges on the transmission sys-
tem of a regional transmission organization,
the right to use a specified capacity of such
transmission without payment of trans-
mission congestion charges, or other rights
as determined by the Commission.”.

Ms. LANDRIEU. Madam President, I
see my colleague, Senator DURBIN, in
the Chamber. I would not mind yield-
ing 1 minute necessary for him to just
lay down an amendment, if that would
be in order.

The PRESIDING OFFICER. Is there
objection?

The Senator from New Mexico.

Mr. BINGAMAN. Madam President,
what is the request?

Ms. LANDRIEU. I say to the Senator,
I was recognized to offer an amend-
ment. The amendment has been called
up. We are on amendment No. 3274,
which we discussed and is in order. But
Senator DURBIN has asked to lay down
an amendment that will take 1 minute,
and then we will go back to this
amendment, if that would be OK with
you and the Senator from Alaska.

Mr. BINGAMAN. I thank the Senator
from Louisiana. I have no objection.

The PRESIDING OFFICER. Is there

objection?
The Senator from Alaska.
Mr. MURKOWSKI. Reserving the

right to object—and I may not object—
my concern is we have six pending
amendments, I am told. I would like to
try to work through the amendments. I
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am sure the manager of the bill feels
the same way. I did not hear the re-
quest.

Ms. LANDRIEU. It is 2 minutes to
Senator DURBIN, and then I will get
right on with my amendment, and we
will move through with others who are
waiting.

Mr. MURKOWSKI. Madam President,
I yield the floor.

The PRESIDING OFFICER. Is there
objection?

Mr. HARKIN. Reserving the right to
object.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Madam President, I did
not hear the unanimous consent re-
quest. I am standing here, and I have
an amendment that I have been want-
ing to offer. I would like to know what
the unanimous consent request is, if
the Chair could so inform me.

The PRESIDING OFFICER. The Sen-
ator from Louisiana sought consent
that she might yield for 2 minutes to
the Senator from Illinois in order to
allow the Senator to offer an amend-
ment.

Mr. DURBIN. If the Senator from
Iowa will yield.

Mr. HARKIN. I will yield to get a
clarification.

Mr. DURBIN. I am asking for 2 min-
utes to call up an amendment and lay
it aside—no speeches, no debate, no

vote.

The PRESIDING OFFICER. Is there
objection?

Mr. MURKOWSKI. Reserving the

right to object, Senator FITZGERALD
has been waiting quite a while. I am
sure he would certainly be willing to
accommodate the two Senators with 2
minutes each, but I would propose that
we go back and forth, if the Senator
from Iowa has an amendment.

I remind all Members, we have a lim-
ited amount of time. So as we begin to
accept amendments, without disposing
of them, we are going to run into a
time constraint.

I yield the floor.

Mr. REID. Reserving the right to ob-
ject, I say to my friend from Alaska,
we now have pending, 1, 2, 3, 4, 5, 6, 7
amendments.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Illinois.

Mr. DURBIN. Madam President, I
thank the Senator from Louisiana—
and this goes to prove that the Good
Samaritan never goes unpunished—for
yielding 2 minutes.

AMENDMENT NO. 3342 TO AMENDMENT NO. 2917

Madam President, I ask unanimous
consent that the pending business be
set aside so that I can call up amend-
ment No. 3342.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. DURBIN]
proposes an amendment numbered 3342.

Mr. DURBIN. Madam President, I ask
unanimous consent reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To strike the nonbusiness use limi-

tation with respect to the credit for the in-

stallation of certain small wind energy
systems)

In Division H, on page 98, line 16, strike
“If”’ and insert ‘‘Except in the case of quali-
fied wind energy property expenditures, if”’.

Mr. DURBIN. Madam President, I am
grateful that I have had the chance to
work with Senators BAUCUS and GRASS-
LEY to provide a small tax incentive for
installation of small wind systems in
America’s farms, ranches, and other
places in rural areas that have wind po-
tential. Specifically, my amendment
would give wind power—a limitless and
clean energy source—a level playing
field with solar, geothermal energy,
which are in current law, and fuel cell
energy, which is included in the under-
lying tax title. All of these renewable
energies are eligible for a 10 percent
business investment credit under sec-
tion 48 of the tax code. And I think we
should give people who wish to tap into
wind energy the same credit. With my
amendment, farmers, ranchers and
other business owners who wish to in-
stall a small wind energy system up to
75 kilowatts can do so, and get a credit
on their tax return worth 10 percent of
the cost of installing the wind system.
I applaud the work of Senators BAUCUS
and GRASSLEY, as well as the rest of
the Finance Committee, which put to-
gether a package of energy tax incen-
tives. I am hopeful that the small wind
system amendment that I have filed
will be accepted as part of the tax in-
centive package. I know Senators BAU-
cUS and GRASSLEY are working dili-
gently to make this happen in the near
future.

However, in the event that the Fi-
nance Committee and bill managers do
not succeed in working something out
on this provision, I am calling up this
amendment so that it may be consid-
ered by the Senate at the appropriate
time. This amendment makes small
changes to the underlying tax title, so
that farmers, ranchers, and small busi-
ness owners will be eligible for a tax in-
centive when they choose to install a
wind energy system on their property.
This amendment would have an effect
similar to adding wind to section 48 of
the tax code, where solar, geothermal,
and now fuel cell energy already re-
ceive a business investment credit.

Madam President, I ask unanimous
consent that the amendment be laid
aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. Madam President, I
yield to the Senator from Louisiana
with gratitude.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

AMENDMENT NO. 3274

Ms. LANDRIEU. Madam President, I
am now prepared, after that slight de-
tour, to get back on amendment No.
3274, which is a very important amend-
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ment. Many of us have worked on this
amendment now for many weeks in an
attempt to try to find and establish a
fairer way to fund the new trans-
mission lines that are necessary to
move electricity from one part of this
country to another, to meet the grow-
ing demand of our transmission grid
system.

Let me begin by sharing a chart that
I have used several times in this Cham-
ber to show what the problem is and to
ask the Senate to consider, very
strongly, this proposed solution to our
current dilemma.

We have a great dilemma on our
hands. We have, some people might de-
scribe, a crisis on our hands. We have a
system that we are moving to, a de-
regulated, more market-based system,
which I believe ultimately, with the
right safeguards, will be very good for
all of us, for all of our States. Most im-
portantly, our constituents and our
businesses, both large and small—our
consumers, our retailers—all of us will
benefit from this new efficient system.
Why? Because costs will be lowered, ef-
ficiencies will be increased. And we can
make sure that when people go to turn
their light switch on, the light will ac-
tually come on.

It is very important. Part of the
problem is that we are not producing
enough energy or electricity in our
own country. Part of the problem is we
are not doing our part at conserving
what we should. So there is a mis-
match between what we need and what
we are producing.

But also, even if we got that balance
right, which I hope we are going to try
to do through this bill, the problem is,
because we are producing electricity in
some parts of the country and using it
in others, some parts of the country
produce more than they use, and some
parts of the country do not produce as
much as they need, we have to move it.

As you can see from this chart I have
in the Chamber, the demand for elec-
tricity, represented by this blue line,
has been increasing substantially. But
the investment in building these trans-
mission lines has been decreasing. So
this gap right here is a real problem.

It has to be closed or even if we
would drill the way the Senator from
Alaska and I would hope we would
drill, and produce more oil and gas and
other fuels for electricity, and invest in
more nuclear power, we still need to
have more transmission lines built.
The reason we are not is because there
is a flaw in the system where the in-
centives are not in the right place.

My amendment, in short, will create
a participant funding mechanism so
that the Federal Energy Regulatory
Commission can issue rules governing
the pricing of these transmission serv-
ices. I am reminded of a quote I have
become familiar with and actually like
that says: All some folks want is their
fair share, and yours.

The problem is, we have to create a
system that is very fair and smart so
that we put the incentives in the right
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places, and when the cost allocations
to build these transmission lines are
set by FERC, that they are set in a way
that whomever is using them, pays for
them. If we don’t do that, there will be
no incentive to build them because
people who don’t need them won’t build
them. The people who need them won’t
get charged for them, and they won’t
get built. And blackouts and brownouts
will become more of the rule as op-
posed to the exception.

This amendment will provide a plat-
form for true fairness in electricity
pricing, paving the way for much need-
ed transmission expansion at the na-
tional level. Over the past 10 years, as
I have shown, peak demand growth for
electricity has increased by 17 percent,
while transmission investment has de-
clined by 45 percent. What is even more
troubling is that current demand for
electricity is projected to increase by
25 percent over the next 10 years with
only a modest increase in transmission
capacity. Again, if we don’t do some-
thing, we are going to continue to have
a situation where power does not reach
the people who need it.

The current transmission pricing
mechanism at wholesale levels still
employs an old, what I would call, so-
cialized rate method of pricing. Its ef-
fect is to continuously increase the
rates for local customers, even though
most of the beneficiaries may be out-
side of the region.

This antiquated pricing method has
dampened the push to enhance capac-
ity in energy-producing States such as
Louisiana and others—and this is not
just a Louisiana-specific amendment;
it affects us all in many States—as
State regulators are reluctant, under-
standably so, to pass excessive trans-
mission costs off to local customers
when the beneficiaries will primarily
be out-of-State or out-of-region cus-
tomers.

Meanwhile, energy-dependent re-
gions—and there are some regions that
are more dependent than others—are
denied cheap and reliable electricity.

Electricity price spikes in the Mid-
west in the summer of 1998 were caused
in part by transmission constraints,
limiting the ability of the region to
import electricity from other regions
of the country. You may remember
during the summer of 2000, our dilapi-
dated transmission infrastructure lim-
ited the ability to sell low-cost power
from the Midwest to the South during
a period of peak demand, resulting in
higher prices. I could go on and on with
examples.

In California, path 15 is a notorious
transmission bottleneck. The east
coast has also suffered. So no region of
the country has been spared.

Surely there must be a fairer and
smarter way to allocate costs which
would stimulate growth instead of hav-
ing this decline. It is not fair to expect
customers in energy-generating States
such as Louisiana to pay for trans-
mission expansion when it is primarily
being developed for out-of-State use.
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In addition, the lack of transmission
capacity under this archaic pricing
method continues to deny customers in
energy-importing States the benefit of
cheaper electricity from other regions
of the country. The best policy for effi-
cient, competitive wholesale pricing is
therefore participant-funded expan-
sion. In this system, market partici-
pants fund expansions to the trans-
mission network in return for trans-
mission rights created by that invest-
ment. This approach gives proper eco-
nomic incentives for new generator lo-
cation and transmission expansion de-
cisions.

The participant funding concept is
not new. This is not something we have
dreamed up in the last few weeks. It is
not something with which the industry
itself is not familiar. It has been a con-
cept that has been successfully imple-
mented in the natural gas industry
through incremental pricing.

As a result of incremental pricing in
the natural gas industry, proposed an-
nual additions in 2002 to natural gas
pipeline capacity have increased by 100
percent relative to 1999. In other words,
we are in the process in this energy bill
of building national systems to move
fuel and energy and power from States
that produce it to States that need it.
Just as we built an interstate highway
system, we are building an interstate
natural gas pipeline system. We also
have to build an interstate electric grid
system. And we are moving from some-
thing that was very regulated and very
parochial and very State oriented to
one that regional and national.

We have to create that grid. If we do
not put this in place, the incentives
simply will not be there, and much of
our work will be for naught.

It is important to note this amend-
ment provides FERC with the option.
There are many people who think this
amendment is a mandate. It is an op-
tion to permit participant funding for
certain new transmission facilities
upon request of RTOs or other FERC-
approved transmission organizations.
The amendment does not make partici-
pant funding mandatory. It is simply a
pricing option for FERC.

Initially, I knew there were many
different opinions about this amend-
ment. We tried to build a consensus.
But unfortunately, there is a lot of
self-interest and parochialism in this
debate. We have struggled to overcome
it.

Electricity policymaking should not
be governed by what is popular, but
what is necessary. There is not unani-
mous consensus in Louisiana for this
amendment. It is not going to win me
a popularity contest. But I know there
has to be a better system of pricing for
electric transmission so that we can
move power from one part of the coun-
try to the other and get everybody
what they need when they need it at a
fair and reasonable price. The growth
of our economy depends on it. Jobs de-
pend on it. Businesses depend on it.
This is what we should do.
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I realize this amendment has unfor-
tunately been the subject of a pretty
strong campaign of disinformation. I
hope what I have shared and shown, in
as simple a way as I can, helps to clear
up the fact that it is not a mandate.
The current path has us going in the
wrong direction. We have to come up
with something new, something that is
flexible, something that is fair, some-
thing that will work. I hope most cer-
tainly that we can get past the inertia.

Th