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S. 2934, To Amend the charter of the
American Legion [Johnson].

H.R. 3988, To Amend the charter of
the American Legion [Gekas].

S. 2541, Identity Theft Penalty En-
hancement Act of 2002 [Feinstein/Kyl/
Sessions/Grassley].

H.R. 3180, To consent to certain
amendments to the New Hampshire-
Vermont Interstate School Compact
[Bass].

S. 2520, Prosecutorial Remedies and
Tools Against the Exploitation of Chil-
dren Today Act of 2002 [Hatch/Leahy/
Sessions/Brownback/Edwards/DeWine/
Grassley.

S. 3114, Hometown Heroes Survivors
Benefits Act of 2002 [LLeahy/Collins].

S. Con. Res. 94, A Sense of Congress
that a National Importance of Health
Coverage Month should be established
[Wyden/Hatch/Grassley].

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON TECHNOLOGY, TERRORISM

AND GOVERNMENT INFORMATION

Mr. REID. Mr. President, I ask unan-
imous consent that the Committee on
the Judiciary Subcommittee on Tech-
nology, Terrorism and Government In-
formation be authorized to meet to
conduct a hearing on ‘‘America Still
Unprepared—America Still in Danger”’
on Thursday, November 14, 2002, at 2
p.m. in room 226 of the Dirksen Senate
Office Building.

Witness List

Senator Warren B. Rudman, Co-
Chair, Independent Terrorism Task
Force Washington, DC.

Stephen E. Flynn, Member, Inde-
pendent Terrorism Task Force, Senior
Fellow, National Security Studies,
Council on Foreign Relations, New
York, NY.

Philip A. Odeen, Member, Inde-
pendent Terrorism Task Force, Chair-
man, TRW Inc., Arlington, VA.

Col. Randy Larsen, Ret., Director,
ANSER Institute for Homeland Secu-
rity, Arlington, VA.

The PRESIDING OFFICER, Without
objection, it is so ordered.

PRIVILEGES OF THE FLOOR

Mr. McCAIN. Madam President, I ask
unanimous consent that Joe Raymond,
a Coast Guard fellow on the Senate
Commerce Committee, be granted the
privilege of the floor during consider-
ation of the conference report to ac-
company S. 1214, the Port and Mari-
time Security Act.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mrs. CLINTON. Madam President, I
ask unanimous consent that a fellow in
my office, Dr. Leo Tressande, be given
floor privileges.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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SMALL WEBCASTER AMENDMENTS
ACT OF 2002

Mr. REID. Madam President, I ask
unanimous consent the Senate proceed
to the consideration of H.R. 5469.

The PRESIDING OFFICER.
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (H.R. 5469) to amend title 17, United
States Code, with respect to the statutory li-
cense for webcasting.

There being no objection, the Senate
proceeded to consider the bill.

Mr. LEAHY. Madam President, I am
pleased that the Senate is taking the
important step of passing H.R. 5469, the
“Small Webcaster Amendments Act of
2002.” This legislation reflects hard
choices made in hard negotiations
under hard circumstances. I commend
House Judiciary Chairman Sensen-
brenner and Representative Conyers
for bringing this legislation to a suc-
cessful conclusion and passage in the
House of Representatives in a timely
fashion to make a difference in the
prospects of many small webcasters.

The Internet is an American inven-
tion that has become the emblem of
the Information Age and an engine for
bringing American content into homes
and businesses around the globe. I have
long been an enthusiast and champion
of the Internet and of the creative spir-
its who are the source of the music,
films, books, news, and entertainment
content that enrich our lives, energize
our economy and influence our culture.
As a citizen, I am impressed by the in-
novation of new online entrepreneurs,
and as a Senator, I want to do every-
thing possible to promote the full
realization of the Internet’s potential.
A flourishing Internet with clear, fair
and enforceable rules governing how
content may be used will benefit all of
us, including the entrepreneurs who
want us to become new customers and
the artists who create the content we
value.

The advent of webcasting—streaming
music online rather than broadcasting
it over the air as traditional radio sta-
tions do—has marked one of the more
exciting and quickly growing of the
new industries that have sprung up on
the Web. Many of the new webcasters,
unconstrained by the technological
limitations of traditional radio trans-
mission, can and do serve listeners
across the country and around the
world. They provide music in special-
ized niches not available over the air.
They feature new and fringe artists
who do not enjoy the few spots in the
Top 40. And they can bring music of all
types to listeners who, for whatever
reason, are not being catered to by tra-
ditional broadcasters.

We have been mindful on this Com-
mittee that as the Internet is a boon to
consumers, we must not neglect the
artists who create and the businesses
which produce the digital works that
make the online world so fascinating
and worth visiting. With each legisla-
tive effort to provide clear, fair and en-
forceable intellectual property rules
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for the Internet, a fundamental prin-
ciple to which we have adhered is that
artists and producers of digital works
merit compensation for the value de-
rived from the use of their work.

In 1995, we enacted the Digital Per-
formance Right in Sound Recordings
Act, which created an intellectual
property right in digital sound record-
ings, giving copyright owners the right
to receive royalties when their copy-
righted sound recordings were digitally
transmitted by others. Therefore when
their copyrighted sound recordings are
digitally transmitted, royalties are
due. In the 1998 Digital Millennium
Copyright Act, DMCA, we made clear
that this law applied to webcasters and
that they would have to pay these roy-
alties. At the same time, we created a
compulsory license so that webcasters
could be sure of the use of these digital
works. We directed that the appro-
priate royalty rate could be negotiated
by the parties or determined by a
Copyright Arbitration Royalty Panel—
or CARP—at the Library of Congress.

Despite some privately negotiated
agreements, no industry-wide agree-
ment on royalty rates was reached and
therefore a CARP proceeding was insti-
tuted that concluded on February 20,
2002. The CARP decision set the roy-
alty rate to be paid by commercial
webcasters, no matter their size, at .14
cents per song per listener, with roy-
alty payments retroactive to October
1998, when the DMCA was passed.

At a Judiciary Committee hearing 1
convened on this issue on May 15, 2002,
nobody seemed happy with the out-
come of the arbitration and, in fact, all
the parties appealed. The recording in-
dustry and artist representatives feel
that the royalty rate—which was based
on the number of performances and lis-
teners, rather than on a percentage-of-
revenue model—was too low to ade-
quately compensate the creative ef-
forts of the artists and the financial in-
vestments of the labels. Many
webcasters declared that the per-per-
formance approach, and the rate at-
tached to it, would bankrupt small op-
erations and drain the large ones. I
said then that such an outcome would
be highly unfortunate not only for the
webcasters but also for the artists, the
labels and the consumers, who all
would lose important legitimate chan-
nels to connect music and music lovers
online.

On appeal, the Librarian in June,
2002, cut the rate in half, to .07 cents
per song per listener for commercial
webcasters. Nevertheless, many
webcasters, who had been operating
during the four-year period between
1998 and 2002, were taken by surprise at
the amount of their royalty liability.
The retroactive fees were to be paid in
full by October 20th and would have re-
sulted in many small webcasters in
particular, going out of business.

In order to avoid many webcasting
streams going silent on October 20,
when retroactive royalty payments are
due, I urged all sides to avoid more ex-
pense and time and reach a negotiated
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outcome more satisfactory to all par-
ticipants than the Librarian’s decision.
I also monitored closely the progress of
negotiations between the RIAA and
webcasters. On July 31, I sent a letter
with Senator HATCH to Sound Ex-
change, which was created by the RIAA
to act as the agent for copyright hold-
ers in negotiating the voluntary li-
censes with webcasters under the
DMCA and to serve as the receiving
agent for royalties under the CARP
process. The letter posed questions on
the status of the reported on-going ne-
gotiations between RIAA/Sound Ex-
change and the smaller webcasters, the
terms being proposed and considered,
and how likely the outcome of those
negotiations would be to produce via-
ble deals for smaller webcasters, while
still satisfying the copyright commu-
nity.

Reports on the progress of these ne-
gotiations were disappointing, which
makes this legislation all the more im-
portant. As a general principle, mar-
ketplace negotiations are the appro-
priate mechanism for determining the
allocation of compensation among in-
terested parties under copyright law.
Yet, we have made exceptions to this
general principle, as reflected in this
legislation and the very compulsory li-
cense provisions it amends.

The legislation reflects a compromise
for all the parties directly affected by
this legislation—small webcasters that
could not survive with the rates set by
the Librarian and copyright owners
and performers who under this bill will
give certain eligible webcasters an al-
ternative royalty payment scheme.
This legislation does not represent a
complete victory for any of these
stakeholders. Artists and music labels
may believe that they are forgoing sig-
nificant royalties under this legislation
and I appreciate that they are those in
the webcasting business, who are either
not covered or not sufficiently helped
by the bill, who believe that this legis-
lation should do more. As one analyst
at the Radio and Internet Newsletter
stated, in the October 11, 2002 issue,
“Clearly, the ‘Small Webcaster Amend-
ments Act of 2002’ (a/k/a H.R. 5469) is an
imperfect bill that doesn’t fix every-
thing for everybody . . . Still, overall,
does it do more good than harm for
more people? My belief is that many
are helped one way or the other and
virtually no one is assured of being
hurt. Thus, the answer, on the whole,
would be yes.”

I know that most webcasters share
my belief that artists and labels should
be fairly compensated for use of their
creative works. This legislation pro-
vides both compensation to the copy-
right owners and helps to support the
webcasting industry by offering more
variable payment options to small
webcasters than the one-size-fits all
per performance rate set out in the
original CARP and Librarian decisions.
The rates, terms and record-keeping
provisions are applicable only to the
parties that qualify for and elect to be
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governed by this alternative royalty
structure and no broad principles
should be extrapolated from the rates,
terms and record-keeping provisions
contained in the bill. The Copyright Of-
fice is presently engaged in a rule-mak-
ing on record-keeping and this bill does
not supplant that ongoing process.

This legislation does three things to
help small webcasters pay royalties
and stay in business. As one Vermont
webcaster told me, ‘‘Although the per-
centage of revenue is too high, at least
we have the option. A percentage of
revenue deal will enable [us] to stay in
business moving forward, grow our au-
dience, and compete.”

First, the Librarian royalty rate is
based on a per performance formula,
which has the unfortunate effect of re-
quiring webcasters to pay high fees for
their use of music, even before the au-
dience of the webcaster has grown to a
sufficient size to attract any appre-
ciable advertising revenues. Without
any percentage of revenue option (as
provided by the legislation), the
webcasting industry would be closed to
all but those with the substantial re-
sources necessary to subsidize the busi-
ness until the advertising revenue
caught up to the per performance roy-
alty rate. The bill provides a percent-
age of revenue option for small busi-
nesses with less than $500,000 in gross
revenue in 2003 and $1.25 million dollars
in 2004. The bill also provides for min-
imum fees and a percentage of expenses
floor on the royalties, to assure that
copyright owners and artists receive
some payment for performance of their
music.

Second, for noncommercial webcast-
ers, such as college webcasters, the bill
corrects an anomaly in the Librarian’s
decision. Under that decision, non-
profit entities held FCC licenses were
given a lower per performance rate
than were commercial entities. How-
ever, the decision made no such provi-
sion for noncommercial entities that
were not FCC licenses. The bill extends
the lower rate to all nonprofit entities.

Finally, the bill reduces the retro-
active burden on many of the small
commercial webcasters by allowing
them to make their payments based on
a percentage of revenue or percentage
of expense, but also allows both small
commercial and noncommercial
webcasters to pay these retroactive
fees in three payments over the span of
a year.

To accommodate the concerns of art-
ists and the RIAA, the bill provides for
the reporting of information about
which songs were played by the small
commercial webcasters. This informa-
tion will be used to account properly
for the distribution of the royalties to
the copyright holders and the artists.

A number of concerns have been
raised that the rate, terms and record-
keeping provisions in the bill do not
constitute evidence of any rates, rate
structure fees, definitions, conditions
or terms that would have been nego-
tiated in the marketplace between a
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willing buyer and willing seller. This
concern stems from the DMCA’s statu-
tory license fee standard directing the
CARP to establish rates and terms
““that most clearly represent the rates
and terms that would have been nego-
tiated in the marketplace between a
willing buyer and a willing seller,”
rather than a determination of
“‘reasonable copyright royalty rates’
according to a set of balancing factors.
This new webcasting standard may be
having the unfortunate and unintended
result that webcasters and copyright
owners are concerned that the rates
and terms of any voluntary licensing
agreements will be applied industry-
wide. The new webcasting standard ap-
pears to be making all sides cautious
and reluctant to enter into, rather
than facilitating, voluntary licensing
agreements.

Passage of this legislation does not
mean that our work is done. As this
webcasting issue has unfolded, I have
heard complaints from all sides about
the fairness and completeness of proce-
dures employed in the arbitration. In-
deed, the concerns of many small
webcasters were never heard, since the
cost of participating in the proceedings
was prohibitively expensive and their
ability to participate for free was
barred by procedural rules. One thing
is clear: Compulsory licenses are no
panacea and their implementation may
only invite more congressional inter-
vention. To avoid repeated requests for
the Congress or the courts to intercede,
we must make sure the procedures and
standards used to establish the royalty
rates for the webcasting and other
compulsory licenses produce fair,
workable results. Next year, we should
focus attention on reforming the CARP
process.

Mr. REID. Madam President, I ask
unanimous consent that the Helms
amendment at the desk be agreed to;
the bill, as amended, be read a third
time, passed, and the motion to recon-
sider be laid on the table, with no in-
tervening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 4955) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

The bill (H.R. 5469), as amended, was
read the third time and passed.

——

MEASURE PLACED ON THE
CALENDAR—H.J. RES. 124

Mr. REID. Madam President, I ask
unanimous consent that H.J. Res. 124,
the continuing resolution just received
from the House, be placed on the cal-
endar.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AFGHANISTAN FREEDOM SUPPORT
ACT OF 2002

Mr. REID. Madam President, I ask
unanimous consent that the Senate
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