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The House was not in session today. Its next meeting will be held on Tuesday, February 25, 2003, at 2 p.m.

The Senate met at 12 noon and was
called to order by the Honorable

GEORGE ALLEN, a Senator from the
State of Virginia.
PRAYER
The Chaplain, Dr. Lloyd John

Ogilvie, offered the following prayer:

On this day when George Washing-
ton’s Farewell Address is read, it is ap-
propriate that our prayer today be his
“Prayer for the United States of Amer-
ica,” exactly as it is preserved in the
chapel at Valley Forge.

Let us pray:

“Almighty God; We make our earnest
prayer that Thou wilt keep the United
States in Thy Holy protection; that
Thou wilt incline the hearts of the
Citizens to cultivate a spirit of subordi-
nation and obedience to Government,
and entertain a brotherly affection and
love for one another and for their fel-
low Citizens of the United States at
large.

“And finally that Thou wilt most
graciously be pleased to dispose us all
to do justice, to love mercy, and to de-
mean ourselves with that Charity, hu-
mility, and pacific temper of mind
which were the Characteristics of the
Divine Author of our blessed Religion,
and without a humble imitation of
whose example in these things we can
never hope to be a happy nation.

““Grant our supplication, we beseech
Thee, through Jesus Christ our Lord.
Amen.”’

——
PLEDGE OF ALLEGIANCE

The Honorable GEORGE ALLEN led the
Pledge of Allegiance, as follows:

Senate

MONDAY, FEBRUARY 24, 2003

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, February 24, 2003.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, | hereby
appoint the Honorable GEORGE ALLEN, a Sen-
ator from the State of Virginia, to perform
the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. ALLEN thereupon assumed the
Chair as Acting President pro tempore.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada.

—————
DR. AND MRS. OGILVIE

Mr. REID. Mr. President, prior to the
distinguished Senator from Georgia be-
ginning the reading of the statement,
Dr. Ogilvie is not in the Chamber often.
He is in the process of moving to Cali-
fornia. We have had a number of guest
Chaplains in the last several weeks,
and while he is here, 1 wanted to say
from a personal perspective how much
I enjoyed meeting him and getting to
know him. | think the time | got to
know him the best was the first time |

saw him perform at a funeral. That was
in Georgia for Paul Coverdell. He did
such an outstanding job. He made ev-
eryone there feel Senator Coverdell’s
life was so meaningful.

I have also worked with him on a
number of matters dealing with Senate
personnel. He has always been open and
easy to contact. The people with whom
he counsels have been better for having
had Dr. Ogilvie work with them. The
Senate will miss him. | wish him well,
and especially for the recovery of his
wife. | certainly hope that works out
well.

The
pore.
from
views
lies.

ACTING PRESIDENT pro tem-
The Chair thanks the Senator
Nevada for his expressing the
of all Senators and their fami-

—————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——————

READING OF WASHINGTON’S
FAREWELL ADDRESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Georgia, Mr. CHAMBLISS,
is recognized to read George Washing-
ton’s Farewell Address.

The Senator from Georgia.

Mr. CHAMBLISS. Mr. President, |
am honored today to read George
Washington’s Farewell Address before
the Senate. The tradition of reading
this historical document was begun in
1893 and has continued each year with
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the exception of 1895. | am humbled to
sign my name to the list of Senators
who have been privileged to read the
Farewell Address in observance of
Washington’s birthday, especially
those from my home State of Georgia,
Senators Augustus Bacon and Walter
F. George.

George Washington, the first Presi-
dent of the United States, was a legend
in his own right by 1796, the year that
the address was published. Americans
knew Washington as the ‘‘Father of our
Country.” He was chosen to serve two
Presidential terms, and could easily
have served a third term with tremen-
dous support from his fellow country-
men.

Washington was a man of high moral
character and integrity. He was a farm-
er, a military general, and a strong po-
litical leader whose leadership helped
shape the foundation of our Govern-
ment by balancing a strong central au-
thority with the union of States that
held our fledgling Nation together.
Washington’s leadership earned him
the well-deserved title, *“Father of our
Country.” After the President’s death,
Congressman Henry Lee, speaking on
behalf of the House of Representatives,
described him as ‘‘the first in war, the
first in peace, and first in the hearts of
his countrymen.”’

Washington’s Farewell Address was
printed in newspapers across the Na-
tion to convey his decision of vol-
untary retirement. George Washing-
ton’s retirement after serving two
terms may not sound odd to us in this
day and time, but we must remember
that before Washington the only
known entity to rule this country was
the English monarchy. With Washing-
ton’s voluntary retirement, a prece-
dent was set regarding the Office of the
President. A statement was made
about this announcement, which was
although the person who serves in the
Office of the President may be dispos-
able, the Office of the President will al-
ways be indispensable. This precedent
was the fundamental difference be-
tween the European monarchy and the
Office of the President of the United
States of America.

Over time many historians have in-
terpreted different meanings from the
address. Washington’s Farewell Ad-
dress was a communication to his fel-
low countrymen, | believe, to advise
the country on how to sustain national
unity and purpose with or without him
as President. This fundamental advice
has stood the test of time, and will do
so, | am sure, for many generations to
come. Interestingly, many of the max-
ims set forth in the address are still ap-
plicable today.

Mr. CHAMBLISS, at the rostrum,
read the Farewell Address, as follows:

The Farewell Address of President
George Washington, September 19, 1796:
To the people of the United States.

FRIENDS AND FELLOW CITIZENS: The
period for a new election of a citizen to
administer the executive government
of the United States being not far dis-
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tant, and the time actually arrived
when your thoughts must be employed
in designating the person who is to be
clothed with that important trust, it
appears to me proper, especially as it
may conduce to a more distinct expres-
sion of the public voice, that | should
now apprise you of the resolution |
have formed, to decline being consid-
ered among the number of those out of
whom a choice is to be made.

| beg you at the same time to do me
the justice to be assured, that this res-
olution has not been taken without
strict regard to all the considerations
appertaining to the relation which
binds a dutiful citizen to his country—
and that, in withdrawing the tender of
service which silence in my situation
might imply, I am influenced by no
diminution of zeal for your future in-
terest, no deficiency of grateful respect
for your past kindness, but am sup-
ported by a full conviction that the
step is compatible with both.

The acceptance of, and continuance
hitherto in the office to which your
suffrages have twice called me have
been a uniform sacrifice of inclination
to the opinion of duty, and to a def-
erence for what appeared to be your de-
sire. | constantly hoped that it would
have been much earlier in my power,
consistently with motives which I was
not at liberty to disregard, to return to
that retirement from which | had been
reluctantly drawn. The strength of my
inclination to do this, previous to the
last election, had even led to the prepa-
ration of an address to declare it to
you; but mature reflection on the then
perplexed and critical posture of our
affairs with foreign nations, and the
unanimous advice of persons entitled
to my confidence, impelled me to aban-
don the idea.

I rejoice that the state of your con-
cerns external as well as internal, no
longer renders the pursuit of inclina-
tion incompatible with the sentiment
of duty or propriety; and am persuaded,
whatever partiality may be retained
for my services, that in the present cir-
cumstances of our country you will not
disapprove my determination to retire.

The impressions with which 1 first
undertook the arduous trust were ex-
plained on the proper occasion. In the
discharge of this trust, | will only say
that | have, with good intentions, con-
tributed towards the organization and
administration of the government the
best exertions of which a very fallible
judgment was capable. Not unconscious
in the outset of the inferiority of my
qualifications, experience, in my own
eyes, perhaps still more in the eyes of
others, has strengthened the motives
to diffidence of myself; and, every day,
the increasing weight of years admon-
ishes me more and more that the shade
of retirement is as necessary to me as
it will be welcome. Satisfied that if
any circumstances have given peculiar
value to my services, they were tem-
porary, | have the consolation to be-
lieve that, while choice and prudence
invite me to quit the political scene,
patriotism does not forbid it.
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In looking forward to the moment
which is intended to terminate the ca-
reer of my political life, my feelings do
not permit me to suspend the deep ac-
knowledgment of that debt of gratitude
which | owe to my beloved country for
the many honors it has conferred upon
me, still more for the steadfast con-
fidence with which it has supported me
and for the opportunities | have thence
enjoyed of manifesting my inviolable
attachment by services faithful and
persevering, though in usefulness un-
equal to my zeal. If benefits have re-
sulted to our country from these serv-
ices, let it always be remembered to
your praise and as an instructive exam-
ple in our annals, that, under cir-
cumstances in which the passions agi-
tated in every direction were liable to
mislead, amidst appearances some-
times dubious, vicissitudes of fortune
often discouraging, in situations in
which not unfrequently, want of suc-
cess has countenanced the spirit of
criticism, the constancy of your sup-
port was the essential prop of the ef-
forts and a guarantee of the plans by
which they were effected. Profoundly
penetrated with this idea, | shall carry
it with me to my grave as a strong in-
citement to unceasing vows that Heav-
en may continue to you the choicest
tokens of its beneficence; that your
union and brotherly affection may be
perpetual; that the free constitution,
which is the work of your hands, may
be sacredly maintained; that its admin-
istration in every department may be
stamped with wisdom and virtue; that,
in fine, the happiness of the people of
these states, under the auspices of lib-
erty, may be made complete by so care-
ful a preservation and so prudent a use
of this blessing as will acquire to them
the glory of recommending it to the ap-
plause, the affection, and adoption of
every nation which is yet a stranger to
it.

Here, perhaps, | ought to stop. But a
solicitude for your welfare, which can-
not end but with my life, and the ap-
prehension of danger natural to that
solicitude, urge me on an occasion like
the present to offer to your solemn
contemplation, and to recommend to
your frequent review, some sentiments
which are the result of much reflec-
tion, of no inconsiderable observation,
and which appear to me all important
to the permanency of your felicity as a
people. These will be offered to you
with the more freedom as you can only
see in them the disinterested warnings
of a parting friend, who can possibly
have no personal motive to bias his
counsel. Nor can | forget, as an encour-
agement to it, your indulgent recep-
tion of my sentiments on a former and
not dissimilar occasion.

Interwoven as is the love of liberty
with every ligament of your hearts, no
recommendation of mine is necessary
to fortify or confirm the attachment.

The unity of government which con-
stitutes you one people is also now
dear to you. It is justly so; for it is a
main pillar in the edifice of your real
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independence, the support of your tran-
quility at home, your peace abroad, of
your safety, of your prosperity, of that
very liberty which you so highly prize.
But as it is easy to foresee that, from
different causes and from different
quarters, much pains will be taken,
many artifices employed, to weaken in
your minds the conviction of this
truth; as this is the point in your polit-
ical fortress against which the bat-
teries of internal and external enemies
will be most constantly and actively
(though often covertly and insidiously)
directed, it is of infinite movement
that you should properly estimate the
immense value of your national Union
to your collective and individual happi-
ness; that you should cherish a cordial,
habitual, and immovable attachment
to it; accustoming yourselves to think
and speak of it as of the palladium of
your political safety and prosperity;
watching for its preservation with jeal-
ous anxiety; discountenancing what-
ever may suggest even a suspicion that
it can, in any event, be abandoned; and
indignantly frowning upon the first
dawning of every attempt to alienate
any portion of our country from the
rest, or to enfeeble the sacred ties
which now link together the various
parts.

For this you have every inducement
of sympathy and interest. Citizens by
birth or choice of a common country,
that country has a right to concentrate
your affections. The name of American,
which belongs to you in your national
capacity, must always exalt the just
pride of patriotism more than any ap-
pellation derived from local discrimi-
nations. With slight shades of dif-
ference, you have the same religion,
manners, habits, and political prin-
ciples. You have in a common cause
fought and triumphed together. The
independence and liberty you possess,
are the work of joint councils and joint
efforts—of common dangers, sufferings
and successes.

But these considerations, however
powerfully they address themselves to
your sensibility, are greatly out-
weighed by those which apply more im-
mediately to your interest. Here every
portion of our country finds the most
commanding motives for carefully
guarding and preserving the Union of
the whole.

The North, in an unrestrained inter-
course with the South, protected by the
equal laws of a common government,
finds in the productions of the latter,
great additional resources of maritime
and commercial enterprise, and pre-
cious materials of manufacturing in-
dustry. The South, in the same inter-
course, benefiting by the same agency
of the North, sees its agriculture grow
and its commerce expand. Turning
partly into its own channels the sea-
men of the North, it finds its particular
navigation invigorated; and while it
contributes, in different ways, to nour-
ish and increase the general mass of
the national navigation, it looks for-
ward to the protection of a maritime
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strength to which itself is unequally
adapted. The East, in a like intercourse
with the West, already finds, and in the
progressive improvement of interior
communications by land and water will
more and more find a valuable vent for
the commodities which it brings from
abroad or manufactures at home. The
West derives from the East supplies req-
uisite to its growth and comfort—and
what is perhaps of still greater con-
sequence, it must of necessity owe the
secure enjoyment of indispensable out-
lets for its own productions to the
weight, influence, and the future mari-
time strength of the Atlantic side of
the Union, directed by an indissoluble
community of interest as one nation.
Any other tenure by which the West
can hold this essential advantage,
whether derived from its own separate
strength or from an apostate and un-
natural connection with any foreign
power, must be intrinsically precar-
ious.

While then every part of our country
thus feels an immediate and particular
interest in union, all the parts com-
bined cannot fail to find in the united
mass of means and efforts greater
strength, greater resource, proportion-
ably greater security from external
danger, a less frequent interruption of
their peace by foreign nations; and,
what is of inestimable value! they must
derive from union an exemption from
those broils and wars between them-
selves which so frequently afflict
neighboring countries not tied together
by the same government, which their
own rivalships alone would be suffi-
cient to produce, but which opposite
foreign alliances, attachments, and in-
trigues would stimulate and embitter.
Hence likewise, they will avoid the ne-
cessity of those overgrown military es-
tablishments, which under any form of
government are inauspicious to liberty,
and which are to be regarded as par-
ticularly hostile to republican liberty.
In this sense it is, that your Union
ought to be considered as a main prop
of your liberty, and that the love of the
one ought to endear to you the preser-
vation of the other.

These considerations speak a persua-
sive language to every reflecting and
virtuous mind, and exhibit the continu-
ance of the Union as a primary object
of patriotic desire. Is there a doubt
whether a common government can
embrace so large a sphere? Let experi-
ence solve it. To listen to mere specu-
lation in such a case were criminal. We
are authorized to hope that a proper
organization of the whole, with the
auxiliary agency of governments for
the respective subdivisions, will afford
a happy issue to the experiment. It is
well worth a fair and full experiment.
With such powerful and obvious mo-
tives to union, affecting all parts of our
country, while experience shall not
have demonstrated its imprac-
ticability, there will always be reason
to distrust the patriotism of those who
in any quarter may endeavor to weak-
en its bands.
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In contemplating the causes which
may disturb our Union, it occurs as
matter of serious concern, that any
ground should have been furnished for
characterizing parties by geographical
discriminations—northern and south-
ern—Atlantic and western; whence de-
signing men may endeavor to excite a
belief that there is a real difference of
local interests and views. One of the
expedients of party to acquire influ-
ence within particular districts, is to
misrepresent the opinions and aims of
other districts. You cannot shield
yourself too much against the
jealousies and heart burnings which
spring from these misrepresentations.
They tend to render alien to each other
those who ought to be bound together
by fraternal affection. The inhabitants
of our western country have lately had
a useful lesson on this head. They have
seen, in the negotiation by the execu-
tive—and in the unanimous ratifica-
tion by the Senate—of the treaty with
Spain, and in the universal satisfaction
at that event throughout the United
States, a decisive proof how unfounded
were the suspicions propagated among
them of a policy in the general govern-
ment and in the Atlantic states, un-
friendly to their interests in regard to
the Mississippi. They have been wit-
nesses to the formation of two treaties,
that with Great Britain and that with
Spain, which secure to them every-
thing they could desire, in respect to
our foreign relations, towards con-
firming their prosperity. Will it not be
their wisdom to rely for the preserva-
tion of these advantages on the Union
by which they were procured? Will they
not henceforth be deaf to those advis-
ers, if such they are, who would sever
them from their brethren and connect
them with aliens?

To the efficacy and permanency of
your Union, a government for the
whole is indispensable. No alliances,
however strict, between the parts can
be an adequate substitute. They must
inevitably experience the infractions
and interruptions which all alliances,
in all times, have experienced. Sensible
of this momentous truth, you have im-
proved upon your first essay, by the
adoption of a Constitution of govern-
ment, better calculated than your
former, for an intimate Union and for
the efficacious management of your
common concerns. This government,
the offspring of our own choice,
uninfluenced and unawed, adopted
upon full investigation and mature de-
liberation, completely free in its prin-
ciples, in the distribution of its powers,
uniting security with energy, and con-
taining within itself a provision for its
own amendment, has a just claim to
your confidence and your support. Re-
spect for its authority, compliance
with its laws, acquiescence in its meas-
ures, are duties enjoined by the funda-
mental maxims of true liberty. The
basis of our political systems is the
right of the people to make and to
alter their constitutions of govern-
ment.—But the Constitution which at
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any time exists, until changed by an
explicit and authentic act of the whole
people, is sacredly obligatory upon all.
The very idea of the power, and the
right of the people to establish govern-
ment, presupposes the duty of every in-
dividual to obey the established gov-
ernment.

All obstructions to the execution of
the laws, all combinations and associa-
tions under whatever plausible char-
acter, with the real design to direct,
control, counteract, or awe the regular
deliberation and action of the con-
stituted authorities, are destructive of
this fundamental principle, and of fatal
tendency. They serve to organize fac-
tion; to give it an artificial and ex-
traordinary force; to put in the place of
the delegated will of the nation the
will of a party, often a small but artful
and enterprising minority of the com-
munity; and, according to the alter-
nate triumphs of different parties, to
make the public administration the
mirror of the ill concerted and incon-
gruous projects of faction, rather than
the organ of consistent and wholesome
plans digested by common councils,
and modified by mutual interests. How-
ever combinations or associations of
the above description may now and
then answer popular ends, they are
likely, in the course of time and
things, to become potent engines, by
which cunning, ambitious, and unprin-
cipled men will be enabled to subvert
the power of the people, and to usurp
for themselves the reins of govern-
ment; destroying afterwards the very
engines which have lifted them to un-
just dominion.

Towards the preservation of your
government and the permanency of
your present happy state, it is reg-
uisite, not only that you steadily dis-
countenance irregular opposition to its
acknowledged authority but also that
you resist with care the spirit of inno-
vation upon its principles, however spe-
cious the pretext. One method of as-
sault may be to effect, in the forms of
the Constitution, alterations which
will impair the energy of the system
and thus to undermine what cannot be
directly overthrown. In all the changes
to which you may be invited, remem-
ber that time and habit are at least as
necessary to fix the true character of
governments as of other human insti-
tutions, that experience is the surest
standard by which to test the real
tendency of the existing constitution
of a country, that facility in changes
upon the credit of mere hypotheses and
opinion exposes to perpetual change
from the endless variety of hypotheses
and opinion; and remember, especially,
that for the efficient management of
your common interests in a country so
extensive as ours, a government of as
much vigor as is consistent with the
perfect security of liberty is indispen-
sable; liberty itself will find in such a
government, with powers properly dis-
tributed and adjusted, its surest guard-
ian. It is indeed little else than a name,
where the government is too feeble to
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withstand the enterprises of fraction,
to confine each member of the society
within the limits prescribed by the
laws, and to maintain all in the secure
and tranquil enjoyment of the rights of
person and property.

I have already intimated to you the
danger of parties in the state, with par-
ticular reference to the founding of
them on geographical discriminations.
Let me now take a more comprehen-
sive view and warn you in the most sol-
emn manner against the baneful effects
of the spirit of party, generally.

This spirit, unfortunately, is insepa-
rable from our nature, having its root
in the strongest passions of the human
mind. It exists under different shapes
in all governments, more or less sti-
fled, controlled, or repressed; but in
those of the popular form it is seen in
its greatest rankness, and is truly their
worst enemy.

The alternate domination of one fac-
tion over another, sharpened by the
spirit of revenge natural to party dis-
sension, which in different ages and
countries has perpetrated the most
horrid enormities, is itself a frightful
despotism. But this leads at length to a
more formal and permanent despotism.
The disorders and miseries which re-
sult gradually incline the minds of men
to seek security and repose in the abso-
lute power of an individual; and, sooner
or later, the chief of some prevailing
faction, more able or more fortunate
than his competitors, turns this dis-
position to the purpose of his own ele-
vation on the ruins of public liberty.

Without looking forward to an ex-
tremity of this kind, (which neverthe-
less ought not to be entirely out of
sight) the common and continual mis-
chiefs of the spirit of party are suffi-
cient to make it in the interest and
duty of a wise people to discourage and
restrain it.

It serves always to distract the pub-
lic councils, and enfeeble the public ad-
ministration. It agitates the commu-
nity with ill founded jealousies and
false alarms, kindles the animosity of
one part against another, forments oc-
casional riot and insurrection. It opens
the door to foreign influence and cor-
ruption, which finds a facilitated ac-
cess to the government itself through
the channels of party passions. Thus
the policy and the will of one country
are subjected to the policy and will of
another.

There is an opinion that parties in
free countries are useful checks upon
the administration of the government,
and serve to keep alive the spirit of lib-
erty. This within certain limits is prob-
ably true—and in governments of a
monarchial cast, patriotism may look
with indulgence, if not with favor,
upon the spirit of party. But in those of
the popular character, in governments
purely elective, it is a spirit not to be
encouraged. From their natural tend-
ency, it is certain there will always be
enough of that spirit for every salutary
purpose. And there being constant dan-
ger of excess, the effort ought to be by
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force of public opinion to mitigate and
assuage it. A fire not to be quenched, it
demands a uniform vigilance to pre-
vent it bursting into a flame, lest in-
stead of warming, it should consume.

It is important likewise, that the
habits of thinking in a free country
should inspire caution in those en-
trusted with its administration to con-
fine themselves within their respective
constitutional spheres, avoiding in the
exercise of the powers of one depart-
ment to encroach upon another. The
spirit of encroachment tends to con-
solidate the powers of all the depart-
ments in one, and thus to create, what-
ever the form of government, a real
despotism. A just estimate of that love
of power and proneness to abuse it
which predominates in the human
heart is sufficient to satisfy us of the
truth of this position. The necessity of
reciprocal checks in the exercise of po-
litical power, by dividing and distrib-
uting it into different depositories, and
constituting each the guardian of the
public weal against invasions of the
others, has been evinced by experi-
ments ancient and modern, some of
them in our country and under our own
eyes. To preserve them must be as nec-
essary as to institute them. If, in the
opinion of the people, the distribution
or modification of the constitutional
powers be in any particular wrong, let
it be corrected by an amendment in the
way which the Constitution designates.
But let there be no change by usurpa-
tion; for though this, in one instance,
may be the instrument of good, it is
the customary weapon by which free
governments are destroyed. The prece-
dent must always greatly overbalance
in permanent evil any partial or tran-
sient benefit which the use can at any
time yield.

Of all the dispositions and habits
which lead to political prosperity, reli-
gion and morality are indispensable
supports. In vain would that man claim
the tribute of patriotism, who should
labor to subvert these great pillars of
human happiness, these firmest props
of the duties of men and citizens. The
mere politician, equally with the pious
man, ought to respect and to cherish
them. A volume could not trace all
their connections with private and pub-
lic felicity. Let it simply be asked
where is the security for property, for
reputation, for life, if the sense of reli-
gious obligation desert the oaths, which
are the instruments of investigation in
courts of justice? And let us with cau-
tion indulge the supposition that mo-
rality can be maintained without reli-
gion. Whatever may be conceded to the
influence of refined education on minds
of peculiar structure, reason and expe-
rience both forbid us to expect that na-
tional morality can prevail in exclu-
sion of religious principle.

It is substantially true, that virtue
or morality is a necessary spring of
popular government. The rule, indeed,
extends with more or less force to
every species of free government. Who
that is a sincere friend to it can look
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with indifference upon attempts to
shake the foundation of the fabric?
Promote, then, as an object of pri-
mary importance, institutions for the
general diffusion of knowledge. In pro-
portion as the structure of a govern-
ment gives force to public opinion, it is

essential that the public opinion
should be enlightened.
As a very important source of

strength and security, cherish public
credit. One method of preserving it is
to use it as sparingly as possible,
avoiding occasions of expense by culti-
vating peace, but remembering, also,
that timely disbursements, to prepare
for danger, frequently prevent much
greater disbursements to repel it;
avoiding likewise the accumulation of
debt, not only by shunning occasions of
expense, but by vigorous exertions in
time of peace to discharge the debts
which unavoidable wars may have oc-
casioned, not ungenerously throwing
upon posterity the burden which we
ourselves ought to bear. The execution
of these maxims belongs to your rep-
resentatives, but it is necessary that
public opinion should cooperate. To fa-
cilitate to them the performance of
their duty, it is essential that you
should practically bear in mind that
towards the payment of debts there
must be revenue; that to have revenue
there must be taxes; that no taxes can
be devised which are not more or less
inconvenient and unpleasant; that the
intrinsic embarrassment inseparable
from the selection of the proper objects
(which is always a choice of difficul-
ties) ought to be a decisive motive for
a candid construction of the conduct of
the government in making it, and for a
spirit of acquiescence in the measures
for obtaining revenue, which the public
exigencies may at any time dictate.

Observe good faith and justice to-
wards all nations; cultivate peace and
harmony with all; religion and moral-
ity enjoin this conduct, and can it be
that good policy does not equally en-
join it? It will be worthy of a free, en-
lightened, and, at no distant period, a
great nation, to give to mankind the
magnanimous and too novel example of
a people always guided by an exalted
justice and benevolence. Who can doubt
but, in the course of time and things
the fruits of such a plan would richly
repay any temporary advantages which
might be lost by a steady adherence to
it? Can it be that Providence has not
connected the permanent felicity of a
nation with its virtue? The experiment,
at least, is recommended by every sen-
timent which ennobles human nature.
Alas! is it rendered impossible by its
vices?

In the execution of such a plan noth-
ing is more essential than that perma-
nent, inveterate antipathies against
particular nations and passionate at-
tachment for others should be excluded
and that in place of them just and ami-
cable feelings towards all should be
cultivated. The nation which indulges
towards another an habitual hatred, or
an habitual fondness, is in some degree
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a slave. It is a slave to its animosity,
or to its affection, either of which is
sufficient to lead it astray from its
duty and its interest. Antipathy in one
nation against another disposes each
more readily to offer insult and injury,
to lay hold of slight causes of umbrage,
and to be haughty and intractable
when accidental or trifling occasions
of dispute occur. Hence frequent colli-
sions, obstinate, envenomed, and
bloody contests. The nation, prompted
by ill will and resentment, sometimes
impels to war the government, con-
trary to the best calculations of policy.
The government sometimes partici-
pates in the national propensity and
adopts through passion what reason
would reject; at other times, it makes
the animosity of the nation’s subser-
vient to projects of hostility, insti-
gated by pride, ambition and other sin-
ister and pernicious motives. The peace
often, sometimes perhaps the liberty of
nations, has been the victim.

So likewise, a passionate attachment
of one nation for another produces a
variety of evils. Sympathy for the fa-
vorite nation, facilitating the illusion
of an imaginary common interest in
cases where no real common interest
exists and infusing into one the enmi-
ties of the other, betrays the former
into a participation in the quarrels and
wars of the latter, without adequate in-
ducements or justifications. It leads
also to concessions, to the favorite na-
tion of privileges denied to others,
which is apt doubly to injure the na-
tion making the concessions, by unnec-
essarily parting with what ought to
have been retained and by exciting
jealously, ill will, and a disposition to
retaliate in the parties from whom
equal privileges are withheld. And it
gives to ambitious, corrupted or de-
luded citizens (who devote themselves
to the favorite nation) facility to be-
tray or sacrifice the interests of their
own country, without odium, some-
times even with popularity gilding
with the appearances of virtuous sense
of obligation, a commendable deference
for public opinion, or a laudable zeal
for public good, the base or foolish
compliances of ambition, corruption,
or infatuation.

As avenues to foreign influence in in-
numerable ways, such attachments are
particularly alarming to the truly en-
lightened and independent patriot. How
many opportunities do they afford to
tamper with domestic factions, to prac-
tice the arts of seduction, to mislead
public opinion, to influence or awe the
public councils! Such an attachment of
a small or weak towards a great and
powerful nation, dooms the former to
be the satellite of the latter.

Against the insidious wiles of foreign
influence (I conjure you to believe me,
fellow citizens) the jealousy of a free
people ought to be constantly awake,
since history and experience prove,
that foreign influence is one of the
most baneful foes of republican govern-
ment. But that jealously to be useful
must be impartial; else it becomes the
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instrument of the very influence to be
avoided, instead of a defense against it.
Excessive partiality for one foreign na-
tion and excessive dislike for another
cause those whom they actuate to see
danger only on one side, and serve to
veil and even second the arts of influ-
ence on the other. Real patriots, who
may resist the intrigues of the favor-
ite, are liable to become suspected and
odious, while its tools and dupes usurp
the applause and confidence of the peo-
ple to surrender their interests.

The great rule of conduct for us in re-
gard to foreign nations is, in extending
our commercial relations, to have with
them as little political connection as
possible. So far as we have already
formed engagements, let them be ful-
filled with perfect good faith. Here let
us stop.

Europe has a set of primary inter-
ests, which to us have none or a very
remote relation. Hence, she must be
engaged in frequent controversies, the
causes of which are essentially foreign
to our concerns. Hence therefore it
must be unwise in us to implicate our-
selves, by artificial ties, in the ordi-
nary vicissitudes of her politics or the
ordinary combinations and collisions of
her friendships or enmities.

Our detached and distant situation
invites and enables us to pursue a dif-
ferent course. If we remain one people,
under an efficient government, the pe-
riod is not far off when we may defy
material injury from external annoy-
ance; when we may take such an atti-
tude as will cause the neutrality we
may at any time resolve upon to be
scrupulously respected; when bellig-
erent nations, under the impossibility
of making acquisitions upon us, will
not lightly hazard the giving us provo-
cation, when we may choose peace or
war, as our interest guided by justice
shall counsel.

Why forgo the advantages of so pecu-
liar a situation? Why quit our own to
stand upon foreign ground? Why, by
interweaving our destiny with that of
any part of Europe, entangle our peace
and prosperity in the toils of European
ambition, rivalship, interest, humor, or
caprice?

It is our true policy to steer clear of
permanent alliance with any portion of
the foreign world—so far, | mean, as we
are now at liberty to do it, for let me
not be understood as capable of patron-
izing infidelity to existing engage-
ments. (I hold the maxim no less appli-
cable to public than private affairs,
that honesty is always the best pol-
icy)—I repeat it, therefore, let those
engagements be observed in their gen-
uine sense. But in my opinion, it is un-
necessary, and would be unwise to ex-
tend them.

Taking care always to keep our-
selves, by suitable establishments, on a
respectable defensive posture, we may
safely trust to temporary alliances for
extraordinary emergencies.

Harmony, liberal intercourse with all
nations, are recommended by policy,
humanity, and interest. But even our
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commercial policy should hold an
equal and impartial hand: neither seek-
ing nor granting exclusive favors or
preferences; consulting the natural
course of things; diffusing and diversi-
fying by gentle means the streams of
commerce but forcing nothing; estab-
lishing with powers so disposed, in
order to give trade a stable course—in
order to give to trade a stable course,
to define the rights of our merchants,
and to enable the government to sup-
port them, conventional rules of inter-
course, the best that present cir-
cumstances and mutual opinion will
permit, but temporary, and liable to be
from time to time abandoned or varied
as experience and circumstances shall
dictate; constantly keeping in view,
that it is folly in one nation to look for
disinterested favors from another—
that is must pay with a portion of its
independence for whatever it may ac-
cept under that character—that by
such acceptance, it may place itself in
the condition of having given equiva-
lents for nominal favors and yet of
being reproached with ingratitude for
not giving more. There can be no great-
er error than to expect or calculate
upon real favors from nation to nation.
It is an illusion which experience must
cure, which a just pride ought to dis-
card.

In offering to you, my countrymen,
these counsels of an old and affec-
tionate friend, | dare not hope they
will make the strong and lasting im-
pression | could wish—that they will
control the usual current of the pas-
sions or prevent our nation from run-
ning the course which has hitherto
marked the destiny of nations. But if |
may even flatter myself that they may
be productive of some partial benefit,
some occasional good, that they may
now and then recur to moderate the
fury of party spirit, to warn against
the mischiefs of foreign intrigue, to
guard against the impostures of pre-
tended patriotism—this hope will be a
full recompense for the solicitude for
your welfare by which they have been
dictated.

How far in the discharge of my offi-
cial duties, | have been guided by the
principles which have been delineated,
the public records and other evidences
of my conduct must witness to you and
to the world. To myself, the assurance
of my own conscience is, that | have, at
least, believed myself to be guided by
them.

In relation to the still subsisting war
in Europe, my proclamation of the 22d
of April 1793 is the index to my plan.
Sanctioned by your approving voice
and by that of your representatives in
both houses of Congress, the spirit of
that measure has continually governed
me, uninfuenced by any attempts to
deter or divert me from it.

After deliberate examination with
the aid of the best lights | could ob-
tain, | was well satisfied that our coun-
try, under all the circumstances of the
case, had a right to take, and was
bound in duty and interest to take—a
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neutral position. Having taken it, | de-
termined, as far as should depend upon
me, to maintain it with moderation,
perseverance and firmness.

The considerations which respect the
right to hold this conduct it is not nec-
essary on this occasion to detail. I will
only observe that, according to my un-
derstanding of the matter, that right,
so far from being denied by any of the
belligerent powers, has been virtually
admitted by all.

The duty of holding a neutral con-
duct may be inferred, without anything
more, from the obligation which jus-
tice and humanity impose on every na-
tion, in cases in which it is free to act,
to maintain inviolate the relations of
peace and amity towards other nations.

The inducements of interest for ob-
serving that conduct will best be re-
ferred to your own reflections and ex-
perience. With me, a predominant mo-
tive has been to endeavor to gain time
to our country to settle and mature its
yet recent institutions and to progress,
without interruption to that degree of
strength and consistency which is nec-
essary to give it, humanly speaking,
the command of its own fortunes.

Though in reviewing the incidents of
my administration I am unconscious of
intentional error, I am nevertheless
too sensible of my defects not to think
it probable that I may have committed
many errors. Whatever they may be, |
fervently beseech the Almighty to
avert or mitigate the evils to which
they may tend. | shall also carry with
me the hope that my country will
never cease to view them with indul-
gence and that, after forty-five years of
my life dedicated to its service with an
upright zeal, the faults of incompetent
abilities will be consigned to oblivion,
as myself must soon be to the man-
sions of rest.

Relying on its kindness in this as in
other things, and actuated by that fer-
vent love towards it which is so nat-
ural to a man who views in it the na-
tive soil of himself and his progenitors
for several generations, | anticipate
with pleasing expectation that retreat,
in which | promise myself to realize
without alloy the sweet enjoyment of
partaking in the midst of my fellow
citizens the benign influence of good
laws under a free government—the ever
favorite object of my heart, and the
happy reward, as | trust, of our mutual
cares, labors and dangers.

GEO. WASHINGTON.

The PRESIDING OFFICER. The
Chair wishes to thank the Senator
from Georgia for his outstanding elocu-
tion in delivering George Washington’s
Farewell Address. It was an out-
standing presentation.

Mr. CHAMBLISS. | thank the Pre-
siding Officer.

February 24, 2003
EXECUTIVE SESSION

NOMINATION OF MIGUEL A.
ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA CIRCUIT

The PRESIDING OFFICER (Mr.
CHAMBLISS). Under the previous order,
the Senate will now go into executive
session and resume consideration of
Executive Calendar No. 21, which the
clerk will report.

The legislative clerk read the nomi-
nation of Miguel A. Estrada, of Vir-
ginia, to be United States Circuit
Judge for the District of Columbia.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, as | lis-
tened to the distinguished Senator
from Georgia recite the Farewell Ad-
dress of George Washington dating
back to 1796, | could not help but think
how the Founding Fathers must regard
the debate on the confirmation of
Miguel Estrada to the U.S. Court of
Appeals for the D.C. Circuit that we
have been having for 3 weeks. | rise
this afternoon, at the beginning of that
third week of Senate debate, with
grave concerns about the judicial con-
firmation process and about how that
process is being applied in this par-
ticular case.

I am saddened to say | believe the
process has degenerated into one where
double standards are being applied, and
games of payback that are really be-
neath the dignity of this institution. |
have actually heard with my own ears,
as the junior Senator from New York
has said, that Democrat obstruc-
tionism in this instance is justified by
the manner in which confirmation pro-
ceedings have occurred in the past,
using a phrase like “what is good for
the goose is good for the gander.”

That kind of language, that kind of
attitude, that kind of conduct in this
Chamber is deeply disconcerting to me,
and | suspect to all the American peo-
ple. As | have had the opportunity to
say previously, many of us, myself in-
cluded, were not in the Senate when
these perceived slights took place in
the past, but | believe what we need is
a fresh start with regard to judicial
nominations and the judicial confirma-
tion process, one where Presidential
nominees can be given a timely hear-
ing and then voted up or down without
unnecessary delay and gamesmanship.
Only then can we discharge our respon-
sibility and get on with the business
the American people have sent us to
do, putting the public interests and not
special interests first.

In this instance, | am not just con-
cerned about the unfair delays—in fact,
Mr. Estrada was nominated by the
President on May 9, 2001—I am also
concerned about unfair standards, dou-
ble standards. Those who oppose Mr.
Estrada’s confirmation will apparently
stop at nothing to obstruct it. It must
be a terrible dilemma indeed for those
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who oppose this nomination because
for them to win, the American dream
must lose.

Of course, the time to vote has come
and gone. Yet we have only delay and
obstruction. It does not affect only this
one nomination. On every day the Sen-
ate has been in session since February
5, Members of this body have exten-
sively and exhaustively debated this
nomination. Precious Senate time, en-
ergy, and attention that could have
been devoted to getting the Nation’s
business done has simply been delayed:
Things such as getting the economy
moving again, strengthening our na-
tional security, protecting our home-
land, modernizing and strengthening
Medicare.

This time has been squandered by
endlessly debating an obviously and ex-
tremely qualified nominee. So many
other challenges needing this body’s
attention have been hijacked by this
delay and by those who will not even
allow a vote on Mr. Estrada’s nomina-
tion, a truly selfish and unprecedented
act.

The debates on this issue have run
into the late hours of the day and even
into the wee hours of the night. It is
time, indeed it is long past time, to
bring this debate to a close.

We have returned after the Presi-
dent’s Day recess, and | hope others
will join with me as | join President
Bush in calling for a vote on Mr.
Estrada’s nomination today.

Unfortunately, the Democratic lead-
ership strategy is clear: Delay the
nomination indefinitely in the belief
that Mr. Estrada’s countless supporters
across this Nation and across the polit-
ical spectrum will eventually grow
tired and give up hope. These same
leaders seek to defeat Mr. Estrada,
even though he commands the support
of a bipartisan majority of the Senate,
and they want to deny the President
his plan to place Mr. Estrada, a role
model for countless immigrants and an
inspiration to all Americans, on to one
of the most prestigious Federal courts
in all the land.

It is worth recounting who is Miguel
Estrada. He is an individual of extraor-
dinarily high academic achievement,
having graduated magna cum laude
from both Columbia and Harvard Law
School, and having been an editor on
the Harvard Law Review. He is an indi-
vidual who has already served the pub-
lic with great distinction, as a law
clerk to one of President Jimmy
Carter’s most respected appointees on
the Federal courts of appeals, as a law
clerk to U.S. Supreme Court Justice
Anthony Kennedy, as an Assistant U.S.
Attorney, and as an Assistant to the
Solicitor General during the first Bush
and Clinton administrations. This is an
individual who has argued 15 appeals to
the U.S. Supreme Court, the Ilegal
equivalent of the Super Bowl, reserved
for only the Nation’s very top lawyers.

This is an individual who has been
endorsed by numerous top Clinton ad-
ministration lawyers and officials, in-
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cluding Vice President Gore’s former
chief of staff and a former chief counsel
to the Senate Judiciary Committee,
Ron Klain, the Clinton Justice Depart-
ment Solicitor General, Seth Waxman,
and several other high-ranking Clinton
Administration officials. This is an in-
dividual who has been supported by nu-
merous Hispanic organizations, includ-
ing the League of United Latin Amer-
ican Citizens, the National Hispanic
Bar Association, the U.S. Hispanic
Chamber of Commerce, and the Latino
Coalition, to name but a few.

Miguel Estrada is an individual who
was not born in this country but who
came here at age 17 from his native
Honduras barely speaking English.
This is an individual described by the
oldest and largest Hispanic organiza-
tion in the United States as ‘“truly one
of the rising stars in the Hispanic com-
munity and a role model for our
youth.”” This is an individual who has
been rated unanimously well qualified
by the American Bar Association,
which some of my Democratic col-
leagues have referred to as the ‘“‘gold
standard” in judicial confirmation pro-
ceedings. And yes, this is an individual
who embodies the realization of the
American dream for immigrants
throughout our land. It is no wonder
that today, the beginning of the third
week of debate on this exceptional in-
dividual’s nomination to the Federal
bench, that a bipartisan majority of
the Senate stand ready to confirm him
right now without any further debate
or discussion.

We need to do what the American
people have sent us here to do. We need
to vote. The Democratic leadership has
tried to convince Members of this body
to vote against confirmation. But be-
cause those leaders have failed to make
the case for voting this nominee down,
they are now left with one alternative,
and that is obstructing any vote on
this nominee.

There is simply no reasonable case
for refusing confirmation of this indi-
vidual to the U.S. Court of Appeals for
the D.C. Circuit. Yet it seems that the
Democratic leadership is obsessed with
obstruction. Before the November elec-
tion in 2002, they obstructed President
Bush’s proposal to create a Department
of Homeland Security to better ensure
the protection of the United States and
the American people in the event of
further terrorist attacks. They have
obstructed President Bush’s proposal
to stimulate the economy by making
the 2001 tax cuts permanent, leaving
the economy flat and too many Ameri-
cans out of work. They also failed to
pass a budget for the Federal Govern-
ment last year.

Because of their obstruction, much of
our time since January 7, 2003, when
this Congress convened, has simply
been devoted to cleaning up the mess
left by the failure to get the job done
last year under their leadership. And
today they are obstructing a vote on
President Bush’s appointment of one of
the most talented lawyers in our Na-
tion to the Federal bench.
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The Democratic leadership seems
particularly obsessed and preoccupied
with obstructing Mr. Estrada’s con-
firmation. | have wondered why that is.
As | have already explained, he is an
exceptionally qualified attorney and
has an inspiring personal story. The
Democratic leadership does not rebut
any of that record, and they cannot
point to any evidence that Mr. Estrada
will not be a fair and just member of
the Federal bench who will interpret
the law as written, without injecting
his personal agenda or political views.
Nor can they rebut his stellar record of
government service as a law clerk on
the U.S. Supreme Court and as a career
Justice Department attorney, working
under Democrats and Republicans
alike. Nor can they rebut the fact that
the American Bar Association has
unanimously given him the highest
possible rating of well qualified.

So you might ask, why are they pick-
ing on Mr. Estrada? When | was back
home in Texas last week during the
Presidents Day recess, | read an edi-
torial from the Dallas Morning News
that perhaps gives us some clue as to
why the Democratic leadership is so
obsessed with obstructing Mr.
Estrada’s confirmation. They said:
“There is a time for talking and a time
for voting. The time has passed for the
U.S. Senate to talk about Mr.
Estrada’s nomination. It is time to
vote. . . . But . .. Democrats don’t rel-
ish giving President Bush one more
thing to brag about when he goes into
Hispanic neighborhoods during his re-
election campaign next year.”

I could not put it any better myself.
The Democratic leadership wants to
deny President Bush the opportunity
to make history by placing an Amer-
ican success story, an exceptionally
talented attorney, and the pride of the
Hispanic community on one of the
most prestigious courts in this coun-
try. Why? | am sorry to say, the answer
is for petty partisan purposes. The
Democratic leadership is frantic to
stop Mr. Estrada, even though a bipar-
tisan majority of the Senate stands
ready to confirm him.

But how do you do that? How do you
convince a majority of Senators to
vote against such an exceptional indi-
vidual? When you have such an obvi-
ously qualified person in Mr. Estrada,
there is only one thing that the Demo-
cratic leadership can do to stop him.
There is only one tool of obstruction
left and that is to change the rule and
to create an unfair double standard.

Mr. President, the only tool of ob-
struction left for those who oppose this
nominee is simply to change the rules.
The American people will not stand for
such unfair and childish behavior in
the Senate.

Faced with a nomination of the
President’s exceptional nominee, the
Democratic leadership has no real evi-
dence, no real facts, no real justifica-
tion with which to oppose Mr. Estrada.
As the Austin American Statesman has
editorialized: *“If Democrats have
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something substantive to block Miguel
Estrada’s confirmation to the U.S.
Court of Appeals for the District of Co-
lumbia, it’s past time they share it.”

I would refer Members to an excel-
lent letter of February 12, 2003, signed
by White House Counsel Alberto
Gonzales, which responds to Senator
DASCHLE’s and Senator LEAHY’s re-
newed request for confidential Depart-
ment of Justice memos written while
Mr. Estrada worked in the Office of So-
licitor General, including for 4 years
during the Clinton administration.

Mr. President, | ask unanimous con-
sent that a copy of that letter be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, DC, February 12, 2003.

DEAR SENATOR DASCHLE AND SENATOR
LEAHY: On behalf of President Bush, | write
in response to your letter to the President
dated February 11, 2003. In the letter, you
renew your previous request for confidential
Department of Justice memoranda in which
Mr. Estrada provided appeal, certiorari, and
amicus recommendations while he was a ca-
reer attorney in the Office of Solicitor Gen-
eral for four years in the Clinton Adminis-
tration and one year in the George H.W.
Bush Administration. You also request that
Mr. Estrada answer certain questions beyond
the extensive questions that he already an-
swered appropriately and forthrightly during
his Committee hearing and in follow-up writ-
ten responses.

We respect the Senate’s constitutional role
in the confirmation process, and we agree
that the Senate must make an informed
judgment consistent with its traditional role
and practices. However, your requests have
no persuasive support in the history and
precedent of judicial appointments. Indeed,
the relevant history and precedent convinc-
ingly demonstrate that a new and shifting
standard is being applied to Miguel Estrada.

First, as the Department of Justice ex-
plained in its letters of June 5, 2002, October
8, 2002, and January 23, 2003, all living former
Solicitors General (four Democrats and three
Republicans) have strongly opposed your re-
quest for Solicitor General memoranda and
stated that it would sacrifice and com-
promise the ability of the Justice Depart-
ment to effectively represent the United
States in court. Even more telling, we are in-
formed that the Senate has not requested
memos such as these for any of the 67 ap-
peals court nominees since 1977 who had pre-
viously worked in the Justice Department
(including the seven nominees who had pre-
viously worked in the Solicitor General’s of-
fice). The few isolated examples you have
cited—in which targeted requests for par-
ticular documents about specific issues were
accommodated for nominees to positions
other than the U.S. Courts of Appeals—simi-
larly do not support your request here.

Second, as explained more fully below with
respect to your request that Mr. Estrada an-
swer additional questions, the only specific
question identified in your letter refers to
this judicial role models. You claim that Mr.
Estrada refused to answer a question on this
topic. In fact, in his written responses to
Senator DURBIN’S question on this precise
subject that Mr. Estrada submitted three
months ago, he cited Justice Anthony Ken-
nedy, Justice Lewis Powell, and Judge
Amalya Kearse as judges he admires (he
clerked for Justice Kennedy and Judge
Kearse), and he further pointed out, of
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course, that he would seek to resolve cases
as he analyzed them “without any pre-
conception about how some other judge
might approach the question.”” Your letter to
the President ignores Mr. Estrada’s answer
to this question. In any event, beyond this
one query, your letter does not pose any ad-
ditional questions to him. Additionally, nei-
ther of you has posed any written questions
to Mr. Estrada in the more than three
months since his allday Committee hearing.
Since the hearing, Mr. Estrada also has met
(and continues to meet) with numerous Dem-
ocrat Senators interested in learning more
about his record. Finally, as 1 will explain
below, Mr. Estrada forthrightly answered nu-
merous questions about his judicial approach
and views in a manner that matches or
greatly exceeds answers demanded of pre-
vious appeals court nominees.

With respect, it appears that a double
standard is being applied to Miguel Estrada.
This is highly unfair and inappropriate, par-
ticularly for this well-qualified and well-re-
spected nominee.

I will turn now in more detail to the var-
ious issues raised by your letter. | will ad-
dress them at some length given the impor-
tance of this issue and the nature of your re-
quests.

L. MIGUEL ESTRADA’S QUALIFICATIONS AND

BIPARTISAN SUPPORT

Miguel Estrada is an extraordinary quali-
fied judicial nominee. The American Bar As-
sociation, which Senators LEAHY and ScHU-
MER have referred to as the ‘“‘gold standard,”’
unanimously rated Estrada ‘“‘well qualified”’
for the D.C. Circuit, the ABA’s highest pos-
sible rating. The ABA rating was entirely ap-
propriate in light of Mr. Estrada’s superb
record as Assistant to the Solicitor General
in the Clinton and George H.W. Bush Admin-
istrations, as a federal prosecutor in New
York, as a law clerk to Justice Kennedy, and
in performing significant pro bono work.

Some who are misinformed have seized on
Mr. Estrada’s lack of prior judicial experi-
ence, but five of the eight judges currently
serving on the D.C. Circuit had not prior ju-
dicial experience, including two appointees
of President Clinton and one appointee of
President Carter. Miguel Estrada has tried
numerous cases before federal juries, argued
many cases in the federal appeals courts, and
argued 15 cases before the Supreme Court of
the United States. That is a record that few
judicial nominees can match. And few law-
yers, whatever there ideology or philosophy,
have volunteered to represent a death row
inmate pro bono before the Supreme Court
as did Miguel Estrada.

Mr. Estrada’s excellent legal qualifications
are all the more extraordinary given his per-
sonal history. Simply put, Miguel Estrada is
an American success story. He came to this
country at age 17 from Honduras speaking
little English. Through hard work and dedi-
cated service to the United States, Miguel
Estrada has risen to the very pinnacle of the
legal profession. If confirmed, he would be
the first Hispanic judge to sit on the U.S.
Court of Appeals for the D.C. Circuit. Given
his record, his background, and his integrity,
it is no surprise that Miguel Estrada is
strongly supported by the vast majority of
national Hispanic organizations. The League
of United Latin American Citizens (LULAC),
for example, wrote to Senator LEAHY to urge
Mr. Estrada’s confirmation and explain that
he ““is truly one of the rising stars in the His-
panic community and a role model for our
youth.”” A group of 19 Hispanic organiza-
tions, including LULAC and the Hispanic Na-
tional Bar Association, recently wrote to the
Senate urging ‘‘on behalf of an overwhelming
majority of Hispanics in this country’” that
“both parties in the U.S. Senate . . . put par-
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tisan politics aside so that Hispanics are no
longer denied representation in one of the
most prestigious courts in the land.”

The current effort to filibuster Mr.
Estrada’s nomination is particularly unjusti-
fied given that those who have worked with
Miguel—including prominent Democratic
lawyers whom you know well—strongly sup-
port his confirmation. For example, Ron
Klain, who served as a high-ranking adviser
to former Vice President Gore and former
Chief Counsel to the Senate Judiciary Com-
mittee, wrote: “Miguel is a person of out-
standing character, tremendous intellect,
and with a deep commitment to the faithful
application of precedent. [T]he chal-
lenges that he has overcome in his life have
made him genuinely compassionate, genu-
inely concerned for others, and genuinely de-
voted to helping those in need.”

President Clinton’s Solicitor General, Seth
Waxman, wrote: ‘“‘During the time Mr.
Estrada and | worked together, he was a
model of professionalism and competence.
. . . In no way did I ever discern that the rec-
ommendations Mr. Estrada made or the
analyses he propounded were colored in any
way by his personal views—or indeed that
they reflected any consideration other than
the long-term interests of the United States.
I have great respect both for Mr. Estrada’s
intellect and for his integrity.**

A bipartisan group of 14 former colleagues
in the Office of the Solicitor General at the
U.S. Department of Justice wrote: ‘““We hold
varying ideological views and affirmations
that range across the political spectrum, but
we are unanimous in our conviction that
Miguel would be a fair and honest judge who
would decide cases in accordance with the
applicable legal principles and precedents,
not on the basis of personal preferences or
political viewpoints.” One former colleague,
Richard Seamon, wrote that he is a pro-
choice, lifelong Democrat with self-described
“liberal views on most issues’” who said he
would ‘‘consider it a disgrace” if Mr. Estrada
is not confirmed.

Similarly, Leonard Joy, head of the Fed-
eral Defense Division of the Legal Aid Soci-
ety of New York, wrote that ‘“Miguel would
make an excellent Circuit Court Judge. He is
a fine a lawyer as | have met and, on top of
all his intellectual abilities and judgment he
would bring to bear, he would bring a desir-
able diversity to the Court. | heartily rec-
ommend him.”

Beyond the extensive personal testimony
from those who worked side-by-side with him
for many years, the performance reviews of
Miguel for the years that he worked in the
Office of Solicitor General gave him the
highest rating of ‘“‘outstanding’ in every pos-
sible category. The reviews stated that
Miguel:

‘“‘states the operative facts and applicable
law completely and persuasively, with record
citations, and in conformance with court and
office rules, and with concern for fairness,
clarity, simplicity, and consicieness.”

“[i]ls extremely knowledgeable of resource
materials and uses them expertly; acting
independently, goes directly to point of the
matter and gives reliable, accurate, respon-
sive information in communicating position
to others.”

“[a]ll dealings, oral and written, with the
courts, clients, and others are conducted in a
diplomatic, cooperative, and candid man-
ner.”’

“[a]ll briefs, motions and memoranda re-
viewed consistently reflect no policies at
variance with Department or Governmental
policies, or fails to discuss and analyze rel-
evant authorities.”

“[i]s constantly sought for advice and
counsel. Inspires co-workers by example.”’

In the two years that Miguel Estrada and
Paul Bender worked together, Mr. Bender
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signed those reviews. These employment re-
views thus call into serious question some
press reports containing a negative comment
from Mr. Bender about Mr. Estrada’s tem-
perament (which is the only negative com-
ment made by anyone who actually knows
Mr. Estrada). Just as important, President
Clinton’s Solicitor General Seth Waxman ex-
pressly refuted Mr. Bender’s statement.

In sum, based on his experience, his intel-
lect, his integrity, and his bipartisan sup-
port, Miguel Estrada should be confirmed
promptly.

I1. THE SENATE’S ROLE

President Bush nominated Miguel Estrada
nearly two years ago on May 9, 2001. As ex-
plained above, he is well-qualified and well-
respected. By any traditional measure that
the Senate has used to evaluate appeals
courts nominees, Miguel Estrada should have
been confirmed long ago. Your letter and
public statements indicate, however, that
you are applying both a new standard and
new tactics to this particular nominee.

As to the standard, the Senate has a very
important role in the process, but the Sen-
ate’s traditional approach to appeals court
nominees, and the approach envisioned by
the Constitution’s Farmers, is far different
from the standard that you now seek to
apply. Senator BIDEN stated the traditional
approach in 1997: “‘any person who is nomi-
nated for the district or circuit court who, in
fact, any Senator believes will be a person of
their word and follow stare decisis, it does
not matter to me what their ideology is, as
long as they are in a position where they are
in the general mainstream of American po-
litical life, and they have not committed
crimes of moral turpitude, and have not, in
fact, acted in a way that would shed a nega-
tive light on the court.” Congressional
Record, March 19, 1997. Alexander Hamilton
explained that the purpose of Senate con-
firmation is to prevent appointment of
“‘unfit characters from State prejudice, from
family connection, from personal attach-
ment, or from a view to popularity.” Fed-
eralist No. 76. It was anticipated that the
Senate’s approval would not often be refused
unless there were ‘‘special and strong rea-
sons for the refusal.”” No. 76.

As to tactics, you have indicated that
some Senate Democrats intend to filibuster
to prevent a vote on this nominee. As you
know, there has never been a successful fili-
buster of a court of appeal nominee. Only a
few years ago, Senator Leahy and other
Democrat Senators expressly agreed with
then-Governor Bush that every judicial
nominee was entitled to an up-or-down floor
vote within a reasonable time. On October 3,
2000, for example, Senator LEAHY STATED:

““Governor Bush and I, while we disagree
on some issues, have one very significant
issue on which we agree. He gave a speech a
while back and criticized what has happened
in the Senate where confirmation are held up
not because somebody votes down a nominee
but because they cannot ever get a vote.
Governor Bush said: You have the nominee.
Hold the hearing. Then, within 60 days, vote
them up or vote them down. Don’t leave
them in limbo. Frankly, that is what we are
paid to do in this body. We are paid to vote
either yes or no—not vote maybe. When we
hold a nominee up by not allowing them a
vote and not taking any action one way or
the other, we are not only voting ‘maybe,’
but we are doing a terrible disservice to the
man or woman to whom we do this.”

Senator Daschle similarly stated on Octo-
ber 5, 1999, that ‘‘[t]he Senate is surely under
no obligation to confirm any particular
nominee, but after the necessary time for in-
quiry it should vote him up or vote him
down. An up or down vote, that is all we seek
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for Berzon and Paez. And after years of wait-
ing, they deserve at least that much.”

In his East Room speech of October 30,
2002, President Bush reiterated that every ju-
dicial nominee deserves a timely up-or-down
vote in the Senate, no matter who is Presi-
dent or which party controls the Senate.
Contrary to President Bush’s attempts at
permanent reform to bring order to the proc-
ess, your current effort to employ a fili-
buster and block an up-or-down vote on the
Estrada nomination may significantly exac-
erbate the cycle of bitterness and recrimina-
tion that President Bush has sought to re-
solve on a bipartisan basis. We fear that the
damage caused by a filibuster could take
many years to undo. To continue on this
path would also be, in Senator Leahy’s
words, ‘“‘a terrible disservice’ to Mr. Estrada.
We urge you to reconsider this extraordinary
action, to end the filibuster of Mr. Estrada’s
nomination, and to allow the full Senate to
vote up or down.

111. REQUEST FOR CONFIDENTIAL SOLICITOR

GENERAL MEMOS

You have suggested that Mr. Estrada’s
background, experience, and support are in-
sufficient to assess his suitability for the
D.C. Circuit. You have renewed your request
for Solicitor General memos authored by Mr.
Estrada. But every living former Solicitor
General signed a joint letter to the Senate
opposing your request. The letter was signed
by Democrats Archibald Cox, Walter
Dellinger, Drew Days, and Seth Waxman.
They stated: ““Any attempt to intrude into
the Office’s highly privileged deliberations
would come at the cost of the Solicitor Gen-
eral’s ability to defend vigorously the United
States’ litigation interests—a cost that also
would be borne by Congress itself. . . . Al-
though we profoundly respect the Senate’s
duty to evaluate Mr. Estrada’s fitness for the
federal judiciary, we do not think that the
confidentiality and integrity of internal de-
liberations should be sacrificed in the proc-
ess.”

It bears mention that the interest asserted
here is that of the United States, not the
personal interest of Mr. Estrada. Indeed, Mr.
Estrada himself testified that ‘‘l have not
opposed the release of those records. . . . |
am exceptionally proud of every piece of
legal work that | have done in my life. If it
were up to me as a private citizen, | would be
more than proud to have you look at every-
thing that | have done for the government or
for a private client.”

The history of Senate confirmations of
nominees who had previously worked in the
Department of Justice makes clear that an
unfair double standard is being applied to
Miguel Estrada’s nomination. Since the be-
ginning of the Carter Administration in 1977,
the Senate has approved 67 United States
Court of Appeals nominees who previously
had worked in the Department of Justice. Of
those 67 nominees, 38 had no prior judicial
experience, like Miguel Estrada. The Depart-
ment of Justice’s review of those nomination
records disclosed that in none of those cases
did the Department of Justice produce inter-
nal deliberative materials created by of the
Department. In fact, the Department’s re-
view disclosed that the Senate did not even
request such materials for a single one of
these 67 nominees.

Of this group of 67 nominees, seven were
nominees who had worked as a Deputy Solic-
itor General or Assistant to the Solicitor
General. These seven nominees, nominated
by Presidents of each party and confirmed by
Senates controlled by each party, included
Samuel Alito, Danny Boggs, William Bryson,
Frank Easterbrook, Daniel Friedman, Rich-
ard Posner, and Raymond Randolph.

The five isolated historical examples you
have cited do not support your current re-
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quest. In each of those five cases, the Com-
mittee made a targeted request for specific
information primarily related to allegations
of misconduct or malfeasance identified by
the Committee. Even in those isolated cases,
the vast majority of deliberative memoranda
written by those nominees were neither re-
quested nor produced. With respect to Judge
Bork’s nomination, for example, the Com-
mittee received access to certain particular
memoranda (many related to Judge Bork’s
involvement in Watergate-related issues).
The vast majority of memoranda authored
by Judge Bork were never received. With re-
spect to Judge Trott, the Committee re-
quested documents unrelated to Judge
Trott’s service to the Department. So, too,
in the three other examples you cite, the
Committee requested specific documents pri-
marily related to allegations have been made
in the case of Mr. Estrada.

In sum, the examples you have cited only
highlight the lack of precedent for the cur-
rent request. As the Justice Department has
explained to you previously, the existence of
a few isolated examples where the Executive
Branch on occasion accommodated a Com-
mittee’s targeted requests for very specific
information primarily related to allegations
of misconduct does not in any way alter the
fundamental and long-standing principle
that memos from the Office of Solicitor Gen-
eral—and deliberative Department of Justice
memoranda more broadly—must remain pro-
tected in the confirmation context so as to
maintain the integrity of the Executive
Branch’s decisionmaking process. That is a
fundamental principle that has been followed
irrespective of the party that controls the
White House and the Senate.

Your continued requests for these memo-
randa have provoked a foreseeable and inevi-
table conflict that, in turn, has been cited as
a basis for obstructing a vote on Mr.
Estrada’s nomination. Respectfully, the con-
flict is unnecessary because your desire to
assess the nominee can be readily accommo-
dated in many ways other than intruding
into the severely damaging the deliberative
process of the Office of Solicitor General.
For example, you can review Mr. Estrada’s
written briefs and oral arguments both as an
attorney for the United States and in private
practice. As you know, those documents are
publicly available and easily accessible, that
said, we would be pleased to facilitate your
access to them. (Mr. Estrada’s hearing tran-
script suggests that no Democrat Member of
the Committee had read Mr. Estrada’s many
dozens of Solicitor General merits briefs,
certiorari petitions, and opposition briefs or
the transcripts of his 14 oral arguments when
he represented the United States.) You also
may consider the opinions of others who
served in the Office at the same time (dis-
cussed above) and examine the nominee’s
written performance reviews (also discussed
above). There is more than ample informa-
tion for you to assess Mr. Estrada’s quali-
fications and suitability for the D.C. Circuit
based on the traditional standards the Sen-
ate has employed.

It also is important to recognize that polit-
ical appointees of President Clinton have
read virtually all of the memoranda in ques-
tion—namely, the Democrat Solicitors Gen-
eral Drew Days, Walter Dellinger, and Seth
Waxman. None of those three highly re-
spected Democrat lawyers has expressed any
concern whatever about Mr. Estrada’s nomi-
nation. Indeed, Mr. Waxman wrote a letter of
strong support, and Mr. Days made public
statements in support of Mr. Estrada.

In sum, the historical record and past
precedent convincingly demonstrate that
this request creates and applies an unfair
double standard to Miguel Estrada.
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1V. REQUEST THAT MIGUEL ESTRADA ANSWER
ADDITIONAL QUESTIONS

Your letter also suggests that Miguel
Estrada should answer certain questions
that he allegedly did not answer in his hear-
ing. To begin with, we do not know what
your specific questions are. In addition, this
request frankly comes as a surprise given
that (i) Senator Schumer chaired the hearing
on Mr. Estrada, (ii) the hearing lasted an en-
tire day, (iii) Senators at the all-day hearing
asked numerous far-reaching questions that
Mr. Estrada answered forthrightly and ap-
propriately, and (iv) only two of the 10 Dem-
ocrat Senators then on the Committee even
submitted any follow-up written questions,
and they submitted only a few questions (in
marked contrast to other nominees who re-
ceived voluminous follow-up questions).

It also bears mention that Mr. Estrada has
personally met with a large number of Dem-
ocrat Senators, including Senators Landrieu,
Lincoln, Bill Nelson, Ben Nelson, Leahy,
Feinstein, Kohl, and Breaux; is scheduled to
meet with Senator Carper, and would be
pleased to meet with additional Senators.

The only specific question your letter iden-
tifies refers to Mr. Estrada’s judicial role
models, and you claim that he refused to an-
swer a question on this topic. In fact, in Mr.
Estrada’s written responses to Senator Dur-
bin’s questions on this precise subject, Mr.
Estrada cited Justice Anthony Kennedy,
Justice Lewis Powell, and Judge Amalya
Kearse as judges he admires, and he further
pointed out, of course, that we would seek to
resolve cases as he analyzed them “‘without
any preconception about law some other
judge might approach the question.”

In our judgment, moreover, Mr. Estrada
answered the Committee’s questions in a
manner that was both entirely appropriate
and entirely consistent with the approach
that judicial nominees of President of both
parties have taken for many years. Your sug-
gestions to the contrary do not square with
the hearing record or traditional practice.

A. JUDICIAL ETHICS AND TRADITIONAL PRACTICE

In assessing your request that Miguel
Estrada did not answer appropriate ques-
tions, we begin with rules of judicial ethics
that govern prospective nominees. Canon
5A(3)(d) provides that prospective judges’
“shall not . . . make statements that com-
mit or appear to commit the candidate with
respect to cases, controversies or issues that
are likely to come before the court’ (empha-
sis added). Justice Thurgood Marshall made
the point well in 1967 when asked about the
Fifth Amendment: ““I do not think you want
me to be in a position of giving you a state-
ment on the Fifth Amendment and then, if |
am confirmed and sit on the Court, when a
Fifth Amendment case comes up, | will have
to disqualify myself.” Lloyd Cutler, who
served as Counsel to President Carter and
President Clinton, has stated that ‘‘can-
didates should decline to reply when efforts
are made to find out how they would decide
a particular case.”

In 1968, in the context of the Justice Abe
Fortas’ nomination to be Chief Justice, the
Senate Judiciary Committee similarly stat-
ed: ““Although recognizing the constitutional
dilemma which appears to exist when the
Senate is asked to advise and consent on a
judicial nominee without examining him on
legal questions, the Committee is of the view
that Justice Fortas wisely and correctly de-
clined to answer questions in this area. To
require a Justice to state his views on legal
questions or to discuss his past decisions be-
fore the Committee would threaten the inde-
pendence of the judiciary and the integrity
of the judicial system itself. It would also
impinge on the constitutional doctrine of
separation of powers among the three
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branches of Government as required by the
Constitution.” S. Exec. Rep. No. 8, 90th
Cong. 2d Sess. 5 (1968).

Even in the context of a Supreme Court
confirmation hearing, Senator Kennedy de-
fended Sandra Day O’Connor’s refusal to dis-
cuss her views on abortion: ““It is offensive to
suggest that a potential Justice+ of the Su-
preme Court must pass some presumed test
of judicial philosophy. It is even more offen-
sive to suggest that a potential justice must
pass the litmus test of any single-issue inter-
est group.”” Nomination of Sandra O’Connor:
Hearings Before the Senate Comm. on the
Judiciary on the Nomination of Judge San-
dra Day O’Connor of Arizona to Serve as an
Associate Justice of the Supreme Court of
the United States, 97th Cong. 6 (1981) (state-
ment of Sen. Kennedy).

Justice Ruth Bader Ginsburg likewise de-
clined to answer certain questions: ‘‘Because
I am and hope to continue to be a judge, it
would be wrong for me to say or to preview
in this legislative chamber who | would cast
my vote on questions the Supreme Court
may be called upon to decide. Were | to re-
hearse here what | would say and how I
would reason on such questions, | would act
injudiciously.”” Similarly, Justice John Paul
Stevens stated in his hearing: ‘I really don’t
think | should discuss this subject generally,
Senator. | don’t mean to be unresponsive but
in all candor | must say that there have been
many times in my experience in the last five
years where | found that my first reaction to
a problem was not the same as the reaction
I had when | had the responsibility of deci-
sions and | think that if | were to make com-
ments that were not carefully though
through they might be given significance
that they really did not merit.”

Justice Ginsburg described the traditional
practice in a case decided last year: ‘“‘In the
context of the federal system, how a prospec-
tive nominee for the bench would resolve
particular contentious issues would cer-
tainly be ‘in interest’ to the President and
the Senate . . . But in accord with a long-
standing norm, every Member of this Court
declined to furnish such information to the
Senate, and presumably to the President as
well.”” Republican Party of Minnesota v.
White, 122 S. Ct. 2528, 2552 n. 1 (2002) (Gins-
burg, J., dissenting) (emphasis added). Jus-
tice Ginsburg added that this adherence to
this “‘longstanding norm” was ‘‘crucial to
the health of the Federal Judiciary.” Id. In
his majority opinion, Justice Scalia did not
take issue with that description and added:
“Nor do we assert that candidates for judi-
cial office should be compelled to announce
their views on disputed legal issues.”” Id. at
2539 n.11 (emphasis in original).

In some recent hearings, including Mr.
Estrada’s, Senator Schumer has asked that
nominees identify particular Supreme Court
cases of the last few decades with which they
disagree. But the problems with such a ques-
tion and answer were well stated by Justice
Stephen Breyer. As Justice Breyer put it,
“Until [an issue] comes up, | don’t really
think it through with the depth that it
would require. . . . So often, when you de-
cide a matter for real, in a court or else-
where, it turns out to be very different after
you’ve become informed and think it
through for real than what you would have
said at a cocktail party answering a ques-
tion.”” 34 U.C. Davis L. Rev. 425, 462.

Senator Schumer also has asked nominees
how they would have ruled in particular Su-
preme Court cases. Again, a double standard
is being applied. The nominees of President
Clinton did not answer such questions. For
example, Richard Tallman, a nominee with
no prior judicial service who would now
serves on the Ninth Circuit, not only would
not answer how he would have ruled as a
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judge in Roe v. Wade—but even how he would
have ruled in Plessy v. Ferguson, the infa-
mous case that upheld the discredited and
shameful ‘“‘separate but equal’ doctrine. So,
too, in the hearing on President Clinton’s
nomination of Judges Barry and Fisher, Sen-
ator Smith asked whether the nominees
would have voted for a constitutional right
to abortion before Roe v. Wade. Chairman
Hatch interrupted Senator Smith to say
“that is not a fair question to these two
nominees because regardless of what hap-
pened pre-1973, they have to abide by what
has happened post-1973 and the current
precedents that the Supreme Court has.”
B. ANSWERS BY MIGUEL ESTRADA

Miguel Estrada answered the Committee’s
question forthrightly and appropriately. In-
deed, Miguel Estrada was more expansive
than many judicial nominees traditionally
have been in Senate hearings, and he was
asked a far broader range of questions than
many previous appeals court nominees were
asked. We will catalogue here a select sam-
ple of his answers.

Unenumerated rights, privacy, and abortion

When asked by Senator Edwards about the
Constitution’s protection for rights not enu-
merated in the Constitution, Mr. Estrada re-
plied: ““I recognize that the Supreme Court
has said [on] numerous occasions in the area
of privacy and elsewhere that there are
unenumerated rights in the Constitution,
and | have no view of any sort, whether legal
or personal, that would hinder me from ap-
plying those rulings by the court. But |
think the court has been quite clear that
there are a number of unenumerated rights
in the Constitution. In the main, the court
has recognized them as being inherent in the
right of substantive due process and the lib-
erty clause of the Fourteenth Amendment.”’

When asked by Senator Feinstein whether
the Constitution encompasses a right to pri-
vacy and abortion, Mr. Estrada responded,
“The Supreme Court has so held, and | have
no view of any nature whatsoever, whether it
be legal, philosophical, moral, or any other
type of view that would keep me from apply-
ing that case law faithfully.” When asked
whether Roe v. Wade was ‘“‘settled law,” Mr.
Estrada replied, *“I believe so.”

General approach to judging

When asked by Senator Edwards about ju-
dicial review, Mr. Estrada explained: ‘““‘Courts
take the laws that have been passed by you
and give you the benefit of understanding
that you take the same oath that they do to
uphold the Constitution, and therefore they
take the laws with the presumption that
they are constitutional. It is the affirmative
burden of the plaintiff to show that you have
gone beyond your oath. If they come into
court, then it is appropriate for courts to un-
dertake to listen to the legal arguments—
why it is that the legislature went beyond
[its] role as a legislat[ure] and invaded the
Constitution.”

Mr. Estrada stated to Senator Edwards
that there are 200 years of Supreme Court
precedent and than it is not the case that
““the appropriate conduct for courts is to be
guided solely by the bare text of the Con-
stitution because that is not the legal sys-
tem that we have.”

When asked by Senator Edwards whether
he was a strict constructionist, Mr. Estrada
replied that he was ‘“a fair construc-
tionist”’—meaning that ‘I don’t think that it
should be the goal of courts to be strict or
lax. The goal of courts is to get it right. . . .
It is not necessarily the case in my mind
that, for example, all parts of the Constitu-
tion are suitable for the same type of inter-
pretative analysis. . . . [T]he Constitution
says, for example, that you must be 35 years
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old to be our chief executive. . . . There are
areas of the Constitution that are more
open-ended. And you adverted to one, like
the substantive component of the due proc-
ess clauses, where there are other methods of
interpretation that are not quite so obvious
that the court has brought to bear to try to
bring forth what the appropriate answer
should be.”

When Senator Kohl asked him about envi-
ronmental statutes, for example, Mr.
Estrada explained that those statutes come
to court “‘with a strong presumption of con-
stitutionality.”

In response to Senator Leahy, Mr. Estrada
described the most important attributes of a
judge: “The most important quality for a
judge, in my view Senator Leahy, is to have
an appropriate process for decisionmaking.
That entails having an open mind. It entails
listening to the parties, reading their briefs,
going back beyond those briefs and doing all
of the legwork needed to ascertain who is
right in his or her claims as to what the law
says and what the facts [are]. In a court of
appeals court, where judges sit in panels of
three, it is important to engage in delibera-
tion and give ear to the view of colleagues
who may have come to different conclusions.
And in sum, to be committed to judging as a
process that is intended to give us the right
answer, not to a result. And | can give you
my level best solemn assurance that | firmly
think | do have those qualities or else |
would not have accepted the nomination.”

In response to Senator Durbin, Miguel
Estrada stated that ‘‘the Constitution, like
other legal texts, should be construed rea-
sonably and fairly, to give effect to all that
its text contains.”

Mr. Estrada indicated to Senator Durbin
that he admired the judges for whom he
clerked, Justice Kennedy and Judge Kearse,
as well as Justice Lewis Powell.

Mr. Estrada stated to Senator Durbin that
““l can absolutely assure the Committee that
I will follow binding Supreme Court prece-
dent until and unless such precedent has
been displaced by subsequent decisions of the
Supreme Court itself.”

In response to Senator Grassley, Mr.
Estrada stated: ‘““When facing a problem for
which there is not a decisive precedent from
a higher court, my cardinal rule would be to
seize aid from anyplace where | could get it.
Depending on the nature of the problem,
that would include related case law in other
areas that higher courts had dealt with that
had some insights to teach with respect to
the problem at hand. It could include the
history of the enactment, including in the
case of a statute legislative history. It could
include the custom and practice under any
predecessor statute or document. It could in-
clude the views of academics to the extent
that they purport to analyze what the law is
instead of—instead of prescribing what it
should be. And in sum, as Chief Justice Mar-
shall once said, to attempt not to overlook
anything from which aid might be derived.”

In response to Senator Sessions, Mr.
Estrada stated: “‘l am very firmly of the view
that although we all have views on a number
of subjects from A to Z, the first duty of a
judge is to self-consciously put that aside
and look at each case by starting with-
holding judgment with an open mind and lis-
ten to the parties. So | think that the job of
a judge is to put all of that aside, and to the
best of his human capacity to give a judg-
ment based solely on the arguments and the
law.””

In response to Senator Sessions, Mr.
Estrada stated that ‘“‘I will follow binding
case law in every case. . . . | may have a per-
sonal, moral, philosophical view on the sub-
ject matter. But | undertake to you that I
would put all that aside and decide cases in
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accordance with binding case law and even in
accordance with the case law that is not
binding but seems constructive on the area,
without any influence whatsoever from any
personal view | may have about the subject
matter.”

Miranda/Stare decisis

Mr. Estrada stated that United States v.
Dickerson—a case raising the question
whether Miranda should be overruled—re-
flected a ‘‘reasonable application of the doc-
trine of stare decisis. In my view, it is rarely
appropriate for the Supreme court to over-
turn one of its own precedents.”

Affirmative action

With respect to affirmative action, Mr.
Estrada responded to Senator Kennedy that
“‘any policy views | might have as a private
citizen on the subject of affirmative action
would not enter into how | would approach
any case that comes before me as a judge.
Under controlling Supreme Court authority,
particularly Adarand Constructors, Inc. v.
Pena, 515 U.S. 200 (1995), if a government pro-
gram creates a racial classification, it will
be subject to strict scrutiny. Whether the
program survives that sort of scrutiny will
often involve a highly contextual and fact-
specific inquiry into the nature of the jus-
tifications asserted by the government and
the fit between those justifications and the
classification at issue. Adarand and similar
cases provide the framework that | would be
required to apply, and would apply, in con-
sidering these issues as a judge.”

Asked by Senator Leahy about the strict
scrutiny test, Mr. Estrada replied, ‘‘the Su-
preme Court in the Adarand case stated, as a
general rule, that the consideration of race
is subject to strict scrutiny. That means
that though it may be used in some cases, it
has to be justified by a compelling state in-
terest. And with respect to the particular
context, there must be a fairly fact-bound in-
dividual assessment of the fit between the
interest that is being asserted and the cat-
egory being used. That is just another way of
saying that it is a very fact-intensive anal-
ysis in the context of a specific program and
in the context of the justifications that are
being offered in support of the program.”
Congressional authority

With respect to the outer limits of Con-
gress’ power to confer authority on other
governmental bodies, Miguel responded to
Senator Kennedy that the Supreme Court
has said that “‘particular factual context is
significant in analyzing the appropriateness
of a particular delegation. . . . Of course, the
fact that the Supreme Court only rarely has
struck down statutes on this ground suggests
that the Court has been quite deferential to
congressional judgments about the types of
delegations that reasonably might be needed
to carry on the business of government.”

When Senator Kohl asked Mr. Estrada
about the 1995 Lopez case concerning the
scope of Congress’ power to regulate, Mr.
Estrada pointed out that he had argued in a
companion case ‘‘for a very expansive view of
the power to Congress to pass statutes under
the Commerce Clause and have them be
upheld by the court. . . . Lopez has given us
guidance on when it is appropriate for the
court to exercise the commerce power. It is
binding law and | would follow it.”’

Ethnicity

With respect to the fact that the President
had noted Miguel’s ethnicity, Miguel re-
sponded to Senator Kennedy: “The President
is the leader of a large and diverse country,
and it is accordingly appropriate for him, in
exercising his constitutional nomination and
appointment powers, to select qualified indi-
viduals who reflect the breadth and diversity
of our Nation.”
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With respect to the Democrat Congres-
sional Hispanic Caucus’s criticism of him,
Miguel responded to Senator Kennedy that
““l strongly disagree, however, with the Con-
gressional Hispanic Caucus’ view that | lack
an understanding of the role and importance
of courts in protecting the legal rights of mi-
norities, of the values and mores of Latino
culture, or the significance of role models for
minority communities.”

Racial discrimination

With respect to race discrimination, Mr.
Estrada stated in response to Senator Ken-
nedy: ‘I take a backseat to no one in my ab-
horrence of race discrimination in law en-
forcement or anything else.”

Senator Feingold asked Mr. Estrada
whether he believed that racial profiling and
racially motivated law enforcement mis-
conduct are problems in this country today.
Mr. Estrada replied, ‘I am—I will once again
emphasize I’'m unalterably opposed to any
sort of race discrimination in law enforce-
ment, Senator, whether it's called racial
profiling or anything else. . . . | know full
well that we have real problems with dis-
crimination in our day and age.”

Senator Leahy asked Mr. Estrada about
whether statistical evidence of discrimina-
tory impact is relevant in establishing dis-
crimination. Mr. Estrada replied: ‘I am not
a specialist in this area of the law, Senator
Leahy, but I am aware that there is a line of
cases, beginning with the Supreme Court’s
decision in Griggs, that suggests that in ap-
propriate cases that [such evidence] may be
appropriate. . . . 1 do understand that there
is a major area of law that deals with how
you prove and try disparate-impact cases.”’
Congressional authority to regulate firearms

Senator Feinstein asked whether Congress
may legislate in the area of dangerous fire-
arms, and Mr. Estrada responded that the
Supreme Court had ruled that “if the gov-
ernment were to prove that the firearm had
at any time in its lifetime been in interstate
commerce even if that had nothing to do
with the crime at issue, that that would be
an adequate basis for the exercise of Con-
gress’ power.”’

Right to counsel

Senator Edwards asked about Gideon v.
Wainwright, the Supreme Court case guaran-
teeing the right to counsel for poor defend-
ants who could not afford counsel. Although
Senator Edwards appeared to question the
reasoning in that landmark case, Mr.
Estrada responded that ‘I frankly have al-
ways taken it as a given that that’s—the rul-
ing in the case.”

C. ANSWERS BY PRESIDENT CLINTON’S NOMINEES

Your criticism of Miguel Estrada’s testi-
mony creates a double standard. You did not
require nominees of President Clinton to an-
swer questions of this sort (keeping in mind
that you have not identified what your addi-
tional questions to Mr. Estrada are). Presi-
dent Clinton’s appeals court nominees rou-
tinely testified without discussing their
views of specific issues or cases. A few select
examples, including of several nominees who
had no prior judicial experience, illustrate
the point. (Please note that these are iso-
lated examples; there are many more we can
provide if necessary).

Merrick Garland (no prior judicial experi-
ence). In the nomination of Merrick Garland
to the D.C. Circuit, Senator Specter asked
him: ““Do you favor, as a personal matter,
capital punishment?”” Judge Farland replied
only that he would follow Supreme Court
precedent: ““This is really a matter of settled
law now. The Court has held that capital
punishment is constitutional and lower
courts are to follow that rule.” Senator
Specter also asked him about is views of the
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independent counsel statute’s constitu-
tionality, and Judge Garland responded:
“Well, that, too, the Supreme Court in Mor-
rison v. Olson upheld as constitutional, and,
of course, | would follow that ruling.”” Judge
Garland did not provide his personal view of
either subject.

Judith Rogers. In the hearing on Judge Ju-
dith Rogers’ nomination to the D.C. Circuit,
Judge Rogers was asked by Senator Cohen
about the debate over an evolving Constitu-
tion. Judge Rogers responded: ‘“My obliga-
tion as an appellate judge is to apply prece-
dent. Some of the debates which | have heard
and to which | think you may be alluding are
interesting, but as an appellate judge, my
obligation is to apply precedent. And so the
interpretations of the Constitution by the
U.S. Supreme Court would be binding on
me.”” She then was asked how she would rule
in the absence of precedent and responded:
“When | was taking my mater’s in judicial
process at the University of Virginia Law
School, one of the points emphasized was the
growth of our common law system based on
the English common law judge system. And
my opinions, | think if you look at them, re-
flect that where | am presented with a ques-
tion of first impression, that | look to the
language of whatever provision we are ad-
dressing, that | look to whatever debates are
available, that | look to the interpretations
by other Federal courts, that | look to the
interpretations of other State courts, and it
may be necessary, as well, to look at the in-
terpretations suggested by commentators.
And within that framework, which | consider
to be a discipline, that | would reach a view
in a case of first impression.”” Finally, Judge
Rogers was asked her view of the three-
strikes law and stated: ‘“As an appellate
judge, my obligation is to enforce the laws
that Congress passes or, where I am now,
that the District of Columbia Council
passes.” Judge Rogers did not provide her
personal view of these subjects.

Marsha Berzon (no prior judicial experience).
Senator Smith asked her views on Roe v.
Wade and whether ‘‘an unborn child is a
human being.” Judge Berzon stated: ‘“‘[M]y
role as a judge is not to further anything
that | personally believe or don’t believe,
and | think that is the strength of our sys-
tem and the strength of our appellate sys-
tem. The Supreme Court has been quite de-
finitive quite recently about the applicable
standard, and | absolutely pledge to you that
I will follow that standard as it exists now,
and if it is changed, 1 will follow that stand-
ard. And my personal views in this area, as
in any other, will have absolutely no effect.”
When Senator Smith probed about their per-
sonal views on abortion and Roe v. Wade,
Chairman Hatch interrupted: ‘I don’t know
how they can say much more than that at
this point in this meeting.”

Richard Tallman (no prior judicial experi-
ence). In response to written questions,
Judge Tallman explained that ‘‘[jludicial
nominees are limited by judicial ethical con-
siderations from answering any question in a
manner that would call for an ‘advisory
opinion’ as the courts have defined it or that
in effect ask a nominee to suggest how he or
she would rule on an issue that could
foreseeably require his or her attention in a
future case or controversy after confirma-
tion.” He was asked how he would have ruled
in Plessy v. Ferguson. He stated: ““It is en-
tirely conjectural as to what | would have
done without having the opportunity to
thoroughly review the record presented on
appeal, the briefs and arguments of counsel,
and supporting legal authorities that were
applicable at that time.”” He gave the same
response when asked how he would have
ruled on Roe v. Wade. When asked his per-
sonal view on abortion, he wrote: “‘I hold no
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personal views that would prevent me from
doing my judicial duty to follow the prece-
dent set down by the Supreme Court.” He
gave the same answer about the death pen-
alty.

Kim Wardlaw. In the hearing on Judge Kim
Wardlaw’s nomination to the Ninth Circuit,
Judge Wardlaw was asked about the con-
stitutionality of affirmative action. She
stated (in an answer similar to Miguel
Estrada’s answer to the same question):
“The Supreme Court has held that racial
classifications are unconstitutional unless
they are narrowly tailored to meet a compel-
ling governmental interest.”

Maryanne Trump Barry. In the hearing on
Judge Maryanne Trump Barry’s nomination
to the Third Circuit, Senator Smith asked
for her personal opinion on whether ‘“‘an un-
born child at any stage of the pregnancy is a
human being.” Judge Barry responded:
‘“Casey is the law that | would look at. If |
had a personal opinion—and | am not sug-
gesting that | do—it is irrelevant because |
must look to the law which binds me.”

Raymond Fisher. In the hearing on Judge
Raymond Fisher’s nomination to the Ninth
Circuit, Senator Sessions asked Judge Fish-
er’s own personal views on whether the death
penalty was constitutional. Judge Fisher re-
sponded that ‘“My view, Senator, is that, as
you indicated, the Supreme Court has ruled
that the death penalty is constitutional. As
a lower appellate court judge, that is the law
that | am governed by. | don’t want in my ju-
dicial career, should | be fortunate enough to
have one, to inject my personal opinions into
whether or not | follow the law. | believe
that the precedent of the Supreme Court is
binding and that is what my function is.”

V. CONCLUSION

Miguel Estrada is a well-qualified and well-
respected judicial nominee who has very
strong bipartisan support. Based on our read-
ing of history, we believe that you have
ample information about this nominee and
have had more than enough time to consider
questions about his qualifications and suit-
ability. We urge you to stop the unfair treat-
ment, and the filibuster, allow an up-or-down
vote, and vote to confirm Mr. Estrada.

Sincerely,
ALBERTO R. GONZALES,
Counsel to the President.

Mr. CORNYN. The first instance of a
double standard being applied to Mr.
Estrada by those who oppose an up-or-
down vote is that, as opponents charge,
Mr. Estrada cannot serve on the D.C.
Circuit Court because he has no judi-
cial experience. Yet the fact is that a
majority of the judges who currently
serve on that court had no prior judi-
cial experience. That's right, they
never served as a judge before the Sen-
ate voted to confirm them to serve in
that important position.

Let’s take one case as an example.
Judge Merrick Garland was nominated
by President Clinton and confirmed by
a Republican-controlled Senate. Like
Mr. Estrada, Judge Garland graduated
from Harvard Law School magna cum
laude, clerked for a prominent judge on
the Second Circuit, and then later
clerked for a Supreme Court Justice.
Both Mr. Estrada and Mr. Garland
served as assistant U.S. attorneys.
Both worked at the Department of Jus-
tice in Washington, D.C. Both prac-
ticed law in the private sector. Both
enjoyed bipartisan support, and neither
had prior judicial experience. It took
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the Senate just a few months to con-
firm Judge Garland.

Meanwhile, Mr. Estrada has waited 21
months, and still the Democratic lead-
ership will not allow a vote on his con-
firmation.

But why stop there? If prior judicial
experience were really so important to
serving on a Federal court of appeals,
why did the Senate vote to confirm
Thurgood Marshall to the Second Cir-
cuit? Why did the Senate vote to con-
firm Stephen Breyer to the First Cir-
cuit? Why did the Senate vote to con-
firm Ruth Bader Ginsburg to the DC
Circuit? And why did the Senate con-
firm John Paul Stevens to the Seventh
Circuit? Indeed, why did the Senate
confirm Anthony Kennedy to the Ninth
Circuit? None of these individuals, all
of whom have subsequently served on
the U.S. Supreme Court, had any prior
judicial service before they were nomi-
nated to the circuit courts and con-
firmed.

Moreover, since the beginning of the
Carter administration in 1977, the Sen-
ate has approved 38 nominees to the
Federal courts of appeals who have pre-
viously worked at the Justice Depart-
ment but never held judicial office, ex-
actly like Miguel Estrada.

There is also a double standard being
applied when opponents to calling an
up-or-down vote, advocates and pro-
ponents of this obstructionism, claim
that Mr. Estrada cannot be confirmed
until the Justice Department hands
over all confidential documents he
wrote as an Assistant to the Solicitor
General.

This request would be too laughable
if it was not so transparent and so cyn-
ical. First, Mr. Estrada does not even
have control of these memos, and he
has said he does not object if the Jus-
tice Department decides to release
them. Second, Senator DASCHLE and
Senator LEAHY know, were Mr. Estrada
to somehow provide it, that it would
violate ethical rules which benefit the
American people and the entire U.S.
Government, including Congress,
whose acts the Department of Justice
is charged with defending and enforc-
ing in court.

Of course, this fishing expedition is
unprecedented evidence, again, of a
double standard being applied to Mr.
Estrada. Since the beginning of the
Carter administration in 1977, the Sen-
ate has confirmed 67 nominees to the
Federal courts of appeals who have pre-
viously worked for the Justice Depart-
ment, including seven who worked as
Deputy Solicitors General, or Assist-
ants to the Solicitor General. Yet in
none of these cases was the nominee re-
quired to produce such materials pro-
tected by the attorney-client privilege.
In fact, the Justice Department has de-
termined that the Senate did not even
request such materials for a single one
of those 67 nominees.

Again, Mr. Estrada served in the So-
licitor General’s Office during the en-
tire first term of the Clinton Adminis-
tration, from 1993 to 1997. That means
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the Solicitors General for whom he
worked during that time were all
Democratic political appointees of
President Clinton. None of these So-
licitors General, | believe it is signifi-
cant, have raised any objection to Mr.
Estrada. Moreover, all former Solici-
tors General, all former living Solici-
tors General, both Democratic and Re-
publican, for ethical reasons, oppose
the request for these documents made
by Senator DASCHLE and Senator
LEAHY.

There is a third double standard
being applied to Miguel Estrada by the
Democratic leadership, those who
would obstruct an up-or-down vote on
this highly qualified nominee. They
claim he has inappropriately refused to
answer specific questions indicating
how he would rule on specific legal
questions that might come before him
as a judge. Mr. President, Miguel
Estrada is not running for election. He
seeks to be a judge. It would be both
wrong and unfair for him to prejudge
those issues, issues that might well
come before him as a judge. Indeed,
this principle has been recognized by
Supreme Court Justices Stevens,
Souter, Breyer, and Ginsburg, who re-
cently explained:

[H]ow a prospective nominee for the bench
would resolve particular contentious issues
would certainly be ‘“‘of interest” to the Presi-
dent and the Senate in the exercise of their
respective nomination and confirmation
powers. But in accord with a long-
standing norm, every Member of [the Su-
preme] Court declined to furnish such infor-
mation to the Senate. . . . [T]he line each of
us drew in response to preconfirmation ques-
tioning . . . is crucial to the health of the
Federal Judiciary.

I will not belabor the point here, but
the letter written by White House
Counsel Alberto Gonzales documents
numerous Clinton judicial Federal
nominees who answered just as Mr.
Estrada did, just as these U.S. Supreme
Court Justices did, to similar questions
posed by the Senate Judiciary Com-
mittee. Yet all of these nominees were
confirmed.

It becomes abundantly clear on ex-
amination that the Democratic leader-
ship, so bent on obstruction of any up-
or-down vote on Mr. Estrada’s con-
firmation, is not really interested in
the answers to these questions as they
claim. Consider this: After a whole day
of hearings, the Senate Judiciary Com-
mittee released Mr. Estrada. They
didn’t ask him to come back and an-
swer more questions. They released
him. While it is common practice for
members to submit follow-up questions
to the nominee, only 2 of the 10 Demo-
cratic Senators on the committee both-
ered to ask only a few followup ques-
tions, in stark contrast to other nomi-
nees who have received voluminous
written questions.

So | say there is really no objection
that Mr. Estrada has failed to comply
with the Senate’s traditional standards
for confirming nominees by refusing to
answer specific questions. Yet this is
just another example of the Demo-
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cratic leadership’s double standard
that seeks to stop Miguel Estrada.

Finally, Democrat leaders are seek-
ing to impose a double standard by in-
sisting that 60 Senators must vote to
close debate before a vote can be had
on Mr. Estrada’s confirmation.

This is not legislation. This is a con-
firmation. The Constitution does not
say 60 Senators must approve a judicial
nomination. The Constitution does not
say two-thirds of Senators must give
advice and consent to a judicial nomi-
nation, as it does specifically say with
regard to treaties. It just says the Sen-
ate shall give its advice and consent,
which means a simple majority vote—
not two-thirds of the Senate, but 51
votes. The fact is that 51 Senators—in-
deed, 54, as | count them, a bipartisan
majority of this Senate—stand ready
to confirm Mr. Estrada to the U.S.
Court of Appeals for the District of Co-
lumbia Circuit if they would just be al-
lowed to vote.

According to the Congressional Re-
search Service, no judicial nominee to
the circuit court of appeals has ever
been denied confirmation by fili-
buster—not once in the entire history
of the Senate. Yet the Democratic
leadership has seen fit to change the
rules again—another double standard—
as their only hope for stopping a bipar-
tisan majority of the Senate from con-
firming the superbly qualified Miguel
Estrada.

But one of the most remarkable
things | have seen in the last 3 weeks
as | have observed this debate was an
argument that was featured on the
final day of Senate debate before the
President’s Day recess. On Friday, Feb-
ruary 14, the senior Senator from Illi-
nois argued in effect that the Constitu-
tion forbids confirming Mr. Estrada be-
cause the Senate has not sufficiently
investigated him.

I quote from my colleague’s speech
on the Senate floor:

[U]nder the Constitution, which we have
sworn to uphold, and which we take very se-
riously, in article |1, section 2, it says:

The President . . . shall nominate, and by
and with the Advice and Consent of the Sen-
ate, shall appoint . . . Judges of the supreme
Court, and all other Officers of the United
States, whose Appointments are not herein
otherwise provided for. . . .

This tells those who are watching that
what is at stake here is not just a discre-
tionary decision by the Senate as to whether
or not we will investigate a judicial nomi-
nee. We have a constitutional obligation.
And if we believe in that investigation that
a nominee is wanting, might not be a person
suited to serve in the Federal judiciary, |
think we are duty bound to vote against him.

I am dumbfounded by this constitu-
tional argument, particularly coming
from a member of the Senate Judiciary
Committee. Of course, we would wel-
come that vote he speaks of, even if
some, based upon an erroneous con-
stitutional standard, would choose to
vote no on this nominee.

But for the life of me, | cannot under-
stand why the Senator can make such
an argument based on any review of
the Constitution or the history of judi-
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cial confirmations. The only thing I
can think of is that my colleagues on
the other side of the aisle—some of
them anyway, because, as | said, there
is a bipartisan majority of the Senate
that stands ready to confirm Mr.
Estrada today—but at least the Demo-
cratic leadership has simply decided to
do whatever it takes and to make any
argument, no matter how implausible,
however devoid of any basis in law or
in fact, to maintain this unprecedented
filibuster against an exceptionally
qualified nominee.

The filibuster effort appears to have
become so desperate, in fact, that they
might even argue that the Constitution
requires a filibuster. I know, however,
that the Senator from Illinois takes
the Constitution very seriously, as all
of us do. And so | hope | can just take
a few moments to discuss what the
Constitution contemplates in this re-
gard and convince my colleague to re-
consider his argument.

My distinguished colleague, the sen-
ior Senator from lllinois, argues that
for the Senate to confirm Mr. Estrada
now would violate the Constitution be-
cause the Senate has failed to conduct
an adequate investigation. | would be
the first to say the Senate’s advice and
consent function is indeed an impor-
tant function, particularly when you
are dealing with lifetime-tenured judi-
cial appointees. Each of us indeed has
undertaken an oath to ‘“‘support and de-
fend the Constitution of the United
States.”’

That Constitution includes a firm
commitment to the doctrine of sepa-
rated powers. Under the Constitution,
the Congress legislates, the President
executes the laws, and it is the courts
that interpret the laws—not make
laws.

It bears repeating. Judges interpret
laws. They aren’t legislators wearing
black robes—at least they are not sup-
posed to be. The only body of our Gov-
ernment that legislates is the Con-
gress. The Constitution, of course, de-
mands that judges respect this funda-
mental distinction—one that, in the
debates on this nominee, some seem to
have been glossed over. | recall even
one argument by the senior Senator
from Vermont to the effect that Mr.
Estrada ought to have to basically run
on a platform, as he would when he
runs for election to the U.S. Senate
from Vermont, making no distinction
between the fact that a Senator is a
representative, and a judge is a rep-
resentative of no one other than the
law.

I believe in the last 3 weeks that our
solemn duty to advise and consent and
investigate this particular nominee has
been more than complied with. Cer-
tainly in the last 2 years every Senator
in this body has had more than an ade-
quate opportunity to investigate and
study Mr. Estrada’s qualifications. |
can’t imagine any judicial nominee
who has been more vigorously inves-
tigated than Mr. Estrada. So we are
hardly talking about the Senate being
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railroaded into confirming an indi-
vidual without time to think, without
time to reflect, without time to inves-
tigate, and after a full and thorough
debate.

Mr. Estrada has been very clear
about his judicial philosophy. He has
said that nothing in his personal views
would prevent him from following the
law. That is very important in a judge.
We want to make sure that the only
judges we confirm are those who will
follow the law as written by the legis-
lature and is handed down in prece-
dents by the U.S. Supreme Court.

The Senate has undertaken a sub-
stantial investigation into Mr. Estrada
already, and in so doing has developed
a record that amply supports Mr.
Estrada’s sworn testimony about how
he would conduct himself as a judge.

That record includes strongly sup-
ported statements from numerous wit-
nesses across the political spectrum,
including prominent Clinton Adminis-
tration lawyers. | go back to Ron
Klain, whom | mentioned earlier was
Vice President Gore’s Chief of Staff
and a former Democratic chief counsel
to the Senate Judiciary Committee. He
has known Mr. Estrada since their days
together at Harvard, and has concluded
that Mr. Estrada would “‘faithfully fol-
low the law.”’

President Clinton’s Solicitor Gen-
eral, Seth Waxman, flatly rejected any
notion that ‘‘the recommendations Mr.
Estrada made or the analyses that he
prepared were colored in any way by
his personal views.”” A bipartisan group
of 14 of Mr. Estrada’s former colleagues
in the Office of Solicitor General have
written:

We hold varying ideological views and af-
filiations that range across the political
spectrum, but we are unanimous in our con-
viction that Miguel would be a fair and hon-
est judge who would decide cases in accord-
ance with the applicable legal principles and
precedents, not on the basis of personal pref-
erences or political viewpoints.

I could go on and on.

The FBI has investigated Mr. Estrada
and given him a clean bill of health.
The American Bar Association has in-
vestigated him and given him a unani-
mous well-qualified rating—the highest
that the American Bar Association has
to offer.

The Senate has more than discharged
its responsibility, with respect to Mr.
Estrada, to confirm as judges only
those individuals who respect the law
and who respect the distinction be-
tween judging and legislating, those
who will not politicize our courts, and
those who will put aside personal views
and enforce laws as written by Con-
gress and by our Founders.

I submit that our colleagues who op-
pose this vote on this highly qualified
nominee have again changed the rules
and imposed a double standard by con-
tending that, not withstanding this
ample record and vigorous investiga-
tion, the Senate must still go further
and must inquire evermore deeply into
Mr. Estrada’s personal views. When
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confirmed, Mr. Estrada will behave as a
judge and not as a legislator. The Sen-
ate needs nothing further in order to
confirm him to the Federal bench other
than to simply vote.

The Constitution requires a majority
of the Senate for an individual to be
confirmed to judicial office. Although
this is an important function, it is also
the lowest threshold level of Congres-
sional participation contemplated any-
where in the Constitution. By contrast,
to enact legislation requires a majority
of both Houses of Congress, not just the
Senate. To authorize the President to
ratify a treaty requires a two-thirds
vote of this body. To impeach and con-
vict a Federal official requires the ap-
proval of both Houses of Congress, in-
cluding two-thirds of the Senate.
Amending the Constitution and over-
riding a Presidential veto requires two-
thirds of both Houses of Congress. In
other words, the Constitution makes it
easier for the Senate to confirm judi-
cial nominees than it does to enact leg-
islation, consent to treaties, punish an
official during an impeachment effort,
or to amend the Constitution.

Professor Michael Gerhardt, a con-
stitutional scholar and author of a
scholarly volume called “The Federal
Appointments Process,”” has reviewed
all of these constitutional provisions
and compared them to the Senate’s ad-
vice and consent function with respect
to nominees and concluded that “‘[t]he
Constitution establishes a pre-
sumption of confirmation”—a pre-
sumption of confirmation—*‘‘that
works to the advantage of the Presi-
dent and his nominees.” In fact, |
think Mr. Gerhardt is on to something.

Here again, this is not just about
Miguel Estrada. The Democratic lead-
ership seeks to defeat a constitutional
presumption of confirmation in the ju-
dicial confirmation process. They are
still fighting the last election by and
through the person of Miguel Estrada.
Although the country has embraced
this President and his great leadership,
the Democratic leadership is still
fighting against it, seeking to defeat
President Bush wherever and whenever
they can.

The constitutional structure dem-
onstrates that the Senate’s role is sat-
isfied when the record makes clear that
whatever a nominee’s personal views,
that they will play no role in how the
nominee will judge specific cases and
controversies. After all, to do other-
wise would mean that it would take
practically all of the Senate’s time to
confirm Presidential nominees, leaving
no room for legislation, treaties, and
other matters to which the Constitu-
tion gives even more responsibility to
Congress than in the confirmation
process.

The Constitution nowhere requires a
majority of the Senate to undertake a
full-blown trial of a judicial nominee.
Yet that seems to be what the Demo-
cratic leadership is asking for. Quite to
the contrary, the Framers of the Con-
stitution well understood that the Sen-
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ate’s role in the process is really quite
limited—something it does us well to
reflect on, with the confirmation proc-
ess today so skewed and so poisoned,
and so toxic, toxic not only to the
nominees but also to this body.

As Alexander Hamilton explained in
the Federalist Papers, the Constitution
gives the Senate a confirmation role to
ensure that the President has not in-
jected cronyism into his appointment
process. Alexander Hamilton does not
say that the Senate is supposed to sec-
ond-guess the President’s judgment or
to conduct a deep and searching in-
quiry into the legal views of the nomi-
nee—the sorts of things that are being
asked for here. Instead, Alexander
Hamilton writes, in Federalist No. 76:

To what purpose then require the coopera-
tion of the Senate? . . . It would be an excel-
lent check upon a spirit of favoritism in the
President, and would tend greatly to prevent
the appointment of unfit characters from
State prejudice, from family connection,
from personal attachment, or from a view to
popularity.

Indeed, far from indicating that sub-
stantial hearings and investigation
would be required, Hamilton noted that
the Senate’s confirmation role would
be, “in general, a silent operation.”’

Hamilton’s understanding of the con-
firmation process—that it would large-
ly be what he called ‘‘a silent oper-
ation’’—is reflected in the text of the
Constitution. By contrast, the im-
peachment provisions of the Constitu-
tion require the Senate to undertake
an actual trial before an official can be
punished, including removal from of-
fice.

So it is clear that the text, the struc-
ture, the original understanding, and,
indeed, the tradition of confirmation
proceedings handed down these last 200
years all refute the theory of Senate
advice and consent suggested by those
who would obstruct this vote, includ-
ing the views expressed by the senior
Senator from Illinois and those who
would espouse a new standard, one
made of whole cloth, again changing
the rules and applying a double stand-
ard to Miguel Estrada.

Once the Senate has determined that
an otherwise qualified judicial nominee
respects the law and understands that
judges interpret the law and do not
make the law, that nominee may be
confirmed to the Federal bench. It is
absurd to think that the Constitution
would require anything else.

Moreover—and this is significant, to
show how far afield we have come from
the confirmation process as practiced
by the Founding Fathers and those in
the last 200 years—for much of our Na-
tion’s history, the Senate did not even
conduct confirmation hearings, not
even for nominees to the U.S. Supreme
Court. Instead, the Senate either de-
ferred to the President’s determination
that the nominee would abide by con-
stitutionally required distinctions be-
tween judging and law making, or
would reject nominees without resort
to intrusive hearings.
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Indeed, the Senate Committee on the
Judiciary did not even exist during the
first half century of this country’s ex-
istence—nearly 30 years after the rati-
fication of the Constitution. It did not
even exist until 1816. And even when
such hearings were later held in our
Nation’s history, by custom, the nomi-
nee would not even appear.

The first extensive hearings on a Su-
preme Court nominee were not held
until the nomination of Louis Brandeis
in 1916. Yet despite those hearings, Mr.
Brandeis never even appeared in person
before the Senate or a committee.

On September 5, 1922, the day after
Justice John Hessin Clarke resigned,
President Harding nominated George
Sutherland to the Supreme Court, and
the Senate confirmed him that very
day. It was not until Harlan Fiske
Stone, in 1925, that the first nominee
for the U.S. Supreme Court would actu-
ally appear in person before the Judici-
ary Committee, and even that was a
novel episode, after which nominees
would revert back to the tradition of
not appearing personally before the Ju-
diciary Committee. That tradition con-
tinued for over a decade, until Felix
Frankfurter testified before the Senate
Judiciary Committee in 1939. Even
then, Justice Frankfurter read a pre-
pared statement in which he said he
would not express his personal views on
controversial issues before the court,
the same answer that Mr. Estrada has
given in response to the questions
asked him during these proceedings.

As late as 1949, Sherman Minton re-
fused to appear before the Senate Judi-
ciary Committee and was still con-
firmed. And it was not until 1955, when
John Marshall Harlan started the mod-
ern tradition of judicial nominees ap-
pearing and testifying before the Sen-
ate. And even then, confirmation hear-
ings have typically been brief, even in
cases of Supreme Court nominations.
Justice Byron White’s confirmation,
for example, in 1962, lasted less than 2
hours.

Can it really be the position of the
senior Senator from Illinois or our col-
leagues across the aisle who are block-
ing a vote on this nomination that the
countless Federal judges and Supreme
Court Justices who were confirmed fol-
lowing a less extensive investigation
than that already inflicted on Mr.
Estrada all served pursuant to illegal
confirmations? Did so many of our
predecessors in the Senate violate the
constitutional oath they took on each
and every one of those occasions? Of
course not.

The nomination of Miguel Estrada is
the unfortunate culmination of a de-
structive judicial confirmation process
that must stop. It must stop for the
health and the proper functioning of
this institution. It must stop so that
the confidence of the public in the job
we are here performing on their behalf
can continue. This destructive judicial
confirmation process must stop, so
that Presidents, now and in the future,
will be able to nominate candidates for
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judicial office, who otherwise might
not be willing to subject themselves to
this unreasonable process that has
been so much in evidence during the
course of Miguel Estrada’s confirma-
tion.

The obstruction must stop. The dou-
ble standard for Miguel Estrada must
stop. This filibuster especially must
stop.

Across the country, the American
people are insisting that the Senate
take a vote on this exceptional and in-
spiring candidate for the Federal
bench. Newspapers across my State of
Texas—the Dallas Morning News, the
El Paso Times, the Austin American-
Statesman, the Fort Worth Star-Tele-
gram—are all urging that the Demo-
cratic leadership permit a vote on this
nominee.

| say let’s stop the games. Let’s stop
the double standard. Let's vote. Of
course, every Senator is entitled to
vote according to the dictates of their
conscience, but let’s vote.

There is no basis for the current un-
precedented attempt to deny a bipar-
tisan majority of the Senate from the
opportunity to even vote up or down on
this nominee. That has never before
happened in the history of the United
States.

It should not start today. It should
certainly not start against a nominee
of such exceptional talent. In the words
of the Washington Post: ““Just vote.”

1 yield the floor.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The Sen-
ator from Nevada.

Mr. REID. Mr. President, | ask unan-
imous consent that following my state-
ment, the Senator from California be
recognized to speak on a subject not re-
lated to this nomination and following
that Senator GRASSLEY be recognized.

The PRESIDING OFFICER. Is there
objection?

Mr. CORNYN. Reserving the right to
object, and | probably will not, | under-
stand the Senator from California
wishes to speak on a topic other than
the nomination of Miguel Estrada. If |
am correct, | am wondering why, if
there is no further debate on the nomi-
nation, we cannot proceed to a vote.
With that said, | withdraw my reserva-
tion.

We do have speakers for this after-
noon on the nomination. | would hope
that we can remain on the nomination.
| believe Senator GRASSLEY will be
here about 2 o’clock.

Mr. REID. Mr. President, is there ob-
jection or is there not objection?

Mr. CORNYN. | ask unanimous con-
sent that Senator GRASSLEY be recog-
nized following Senator FEINSTEIN’S re-
marks.

The PRESIDING OFFICER. Does the
Senator object or not object?

Mr. CORNYN. With that, | withdraw
my objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, that was
part of the unanimous consent request,
that Senator GRASSLEY be recognized.
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I have been involved in many debates
in the Senate. | have been involved in
the debate since the beginning on the
Estrada nomination. Senator HATCH
and | have been here until 1 o’clock in
the morning. Never have | heard the
name calling and the statements such
as ‘“‘heard people talking about pay-
back.” If there are statements that
strong, they should be inserted in the
RECORD.

In addition, in my many years in the
Senate, | have not heard statements
such as ‘‘desperate,” ‘‘laughable,”
““cynical,”” and then part of it | was not
able to hear because the Presiding Offi-
cer was talking to me, but | hope the
debate on this matter will remain sen-
atorial and not go to name calling. We
have a right to speak about this nomi-
nation for as long as we want until the
majority or someone files a motion to
invoke cloture. That is the way to stop
debate.

There has been a lot of talk about
not allowing a vote. We are not stop-
ping a vote. The only situation is, the
Senate rules are such that if you want
to have a vote and you want to stop the
debate, you invoke cloture. It takes 16
or 17 Senators to file a cloture motion.
That is how it works.

We need to understand that there are
certain issues that are important. |
recognize there is a lot more to do in
this country. We have a lot to do. | be-
lieve that what is happening here is an
effort to cover for the fact that there is
nothing being done by the majority.
They could pull off this anytime they
wanted. If they have other things to do,
let the majority move to something
else or invoke cloture to stop the de-
bate from going forward.

There have been statements made
that this has never happened before. Of
course, you shouldn’t talk to the Abe
Fortas family. The fact is, if you read
a history book, that is how that was
stopped, his nomination to be Chief
Justice of the Supreme Court.

In the years | have served in the Sen-
ate, there have not been, as Senator
HATCH said, real filibusters, but some-
times those nonreal filibusters have
stopped nominations from going for-
ward. It is a fact. Mr. President, the
ABA gold standard—let’'s talk about
that a little bit. My friend from Texas
talks about this ABA stamp of ap-
proval being so important. As the Pre-
siding Officer knows, and | am sure
most every Senator knows, the major-
ity, when they were in the majority be-
fore we took over, wanted to do away
with the ABA. We thought it was a
good thing that it continue. | still feel
that way, in spite of the lack of credi-
bility of this nomination.

The reason | say that is the person
who moved forward on this nomination
for the ABA—I am sure he asked for it
and he got it—was a man by the name
of Fred Fielding. Mr. Fielding, of

course, likes Estrada. That is very
clear.
Mr. Fielding, who evaluated Mr.

Estrada’s record and qualifications, is
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a partner at Wiley, Rein & Fielding.
While serving on the ABA committee
to evaluate judicial nominees, Mr.
Fielding continued to be actively in-
volved in partisan activities, such as
working with counsel for the Repub-
lican National Committee. He served
on the Bush-Cheney transition team.
Of course, then he wrote a report rec-
ommending Miguel Estrada to the DC
Circuit Court.

If those partisan activities were not
enough, take this and see if it has any
bearing on whether this was an impar-
tial evaluation. While still serving on
the ABA committee responsible for
peer review ratings, Fielding cofounded
the Committee for Justice with Bush
confidant and former Bush White
House counsel C. Boydon Gray. They
formed this committee to help the
White House with public relations and
in its effort to pack the court and run
ads against Democrats who dare vote
against their judicial nominees.

In addition to forming this group, he
served as deputy counsel to President
Nixon. He served on the Reagan-Bush
campaign team, the Lawyers for
Reagan advisory group. With the
Reagan-Bush transition team, he was
conflict-of-interest counsel—which is
really interesting to me—in that proc-
ess. He served in the Office of Counsel
to the President. He worked as deputy
counsel to President Reagan. He served
on the Bush-Quayle campaign. He was
Republican National Committee legal
advisor, campaign counsel to Senator
Quayle, and he served as deputy direc-
tor to the Bush-Quayle campaign in
1992 as a senior legal advisor. He served
then as legal advisor to the Dole-Kemp
campaign.

Virtually all of Mr. Fielding’s sub-
stantial Federal election contributions
are for Republican candidates or the
Republican National Committee. The
Bush White House could not have hand-
picked someone with better partisan
credentials than Mr. Fielding to evalu-
ate its DC Circuit Court nominees—and
especially Mr. Estrada. Which lawyers,
Republican or Democrat, would be cou-
rageous enough to be candid with any
concerns that may have been existing
about Mr. Estrada’s qualifications,
temperament, or rating, with an in-
sider like Fielding writing the evalua-
tion and recommending the ratings?

It is noteworthy that when Fielding
testified before the Judiciary Com-
mittee last September, he was asked
about the Senate’s consideration of
ideology of judicial nominees, as well
as the White House’s. When asked
whether the Republican Presidents he
served ever appointed a liberal, he said
he hoped not.

Obviously, the White House took ide-
ology into account in choosing
Estrada. How fortunate it was for the
White House that the loyalist, Mr.
Fielding, was there to recommend such
a high rating for Estrada, despite his
youth, lack of experience, and the
types of cases he handled in the DC Cir-
cuit, and temperament and fairness
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issues that have been raised by many
others.

We do appreciate the ABA’s contin-
ued efforts, but if there were ever a re-
view and revamping that needs to take
place, take a look at Fielding and
Estrada. It is simply unethical for this
to take place. If there were ever a con-
flict of interest, this is it.

Now, there were continued state-
ments by the distinguished junior Sen-
ator from Texas, who has served in the
Senate now going on 2 months, about
the need for a vote. | agree. As | said
earlier, if the majority wants a vote, it
is up to them. They can have one in 2
days. File a cloture motion and it rip-
ens in 2 days. The vote is up to them.

There are also statements made that
the Democratic leaders have failed to
make a case. If the case is so bad, let
them file a cloture motion. My friend
from Texas said the Democratic lead-
ers—| assume | am one of those—are
obsessed with obstruction. If that is
the case and we are name-calling here,
it appears with what has happened to
the economy, the Republican majority
must be obsessed with deficits. The
President takes office and there is a $7
trillion surplus. Now, in this year
alone, we will have the largest single
deficit in the history of the world. You
see it printed in the paper, that it is
$350 billion. That is without the dis-
guise that takes place because of the
Social Security surpluses. It is closer
to $500 billion. The surplus of $7 trillion
is history—gone, every penny of it. It
is not because of the war; it is because
of economic policies of this administra-
tion and the tax cuts.

Now, it is very difficult for me to do,
but | listened, and my friend from
Texas says what they are doing is
cleaning up the mess from the last
Congress. As | recall, the Senate passed
all 13 appropriations bills out of com-
mittee. But we could not get the House
to move on them. Why? Because they
refused to take votes prior to the No-
vember elections because they knew
the American people would not stand
for the draconian cuts they had in
their bills. So nothing was done. We
went on a continuing resolution. If
there was a mess created last Congress,
it wasn’t by the Senate. We reported
out of committee, chaired by Senator
BYRD, with ranking member Senator
STEVENS, every one of the appropria-
tions bills. We did that. The House re-
fused to take hard votes.

Mr. President, the speaker before me
also indicated the fact that Mr.
Estrada has no judicial experience
should not matter, should not be deter-
minative. | agree. There are great
judges who had no judicial experience.
We are not making that an issue.

LULAC. As most everyone knows,
the vast majority of Hispanic groups in
the country, 85 to 90 percent of them,
support the position we are taking,
which is that Miguel Estrada should
not be a member of the DC Circuit
Court until he answers questions and
has his memos from when he worked at
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the Solicitor General’s Office made
public. We believe that to be the case.
That is why the Hispanic groups sup-
port our position.

LULAC, which is a fine organization,
wrote a letter last week. It was written
to Senators HATCH and DASCHLE.
Among other things, it said:

We do not subscribe to this view at all and
we do not wish to be associated with such ac-
cusations.

What are those? The accusations that
the Senate Democrats and Congres-
sional Hispanic Caucus are opposing
the nomination because of his eth-
nicity.

What does LULAC say?

We do not subscribe to this view at all and
we do not wish to be associated with such ac-
cusations.

They should just back away from
that. The letter says:

LULAC has had a long and productive
working relationship with Senate Democrats
and all the members of the Congressional
Hispanic Caucus, and our experience is they
would never oppose any nominee because of
his or her race or ethnicity.

On the contrary, it is most often the
Democratic Members of the Senate who sup-
port LULAC’S priority issues and score high-
est on the national Hispanic leadership agen-
da congressional scorecard which LULAC
helps to compile. It is the Congressional His-
panic Caucus that is the champion of our
legislative priority as outlined in the en-
closed LULAC legislative platform.

Mr. President, when talking about
LULAC being the determinative factor,
I think people should read the letter
they sent to us.

| repeat, if the majority wants a vote
on Miguel Estrada, the only vote they
are going to get is whether to invoke
cloture. They made a decision, obvi-
ously, not to go forward on cloture. |
suggest we have a lot of business to do,
and that is what we should be doing.

| repeat what | said earlier this after-
noon that this matter is not moving
forward because there is no agenda, no
plan, no program by the majority. This
is filling up time so they cannot be
criticized for doing nothing. If we were
not doing this Estrada nomination, we
would be doing nothing.

I returned from Nevada a few days
ago. People in Nevada are concerned
about the war. They are concerned
about economic problems. They are
concerned about health care. There are
a lot of issues, not the least of which is
homeland security. | have no concern
with the Secretary of Homeland Secu-
rity suggesting that people learn about
duct tape and plastic wrap, but cer-
tainly there is more to homeland secu-
rity.

If the majority does not have a pro-
gram, we do. We have a Democratic
stimulus package that we think would
be most helpful to the American peo-
ple. It would be immediate tax relief, it
would go to the middle class, and it
would not have any impact on the
long-term deficit. Let’s move to that
this afternoon. Let’s move to it tomor-
row. We can have a long, full debate on
that stimulus package. The longer we
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wait for a stimulus package, the worse
it is going to be for our country. But
the majority does not want to do that
because they know the tax plan sub-
mitted to us by the Bush administra-
tion is not going anywhere. The Speak-
er said it was not. My friend, who was
on the floor just a minute ago, Senator
GRASSLEY, initially said he had prob-
lems with it. The chairman of the Ways
and Means Committee in the House and
scores of Nobel Prize winners in eco-
nomics have said the plan is no good.
That is why they are unwilling to move
on cloture and want to stay on this
nomination.

People wonder why we are on this
nomination. My friend, the junior Sen-
ator from Texas, said: On treaties, we
need a two-thirds vote; on impeach-
ment, we need a supermajority; and on
filibusters, we need 60 votes. For legis-
lative measures, we need a simple ma-
jority. That is right. But this is some-
thing the Senate has been dealing with,
and that is a filibuster. That is what is
going on here. It is part of the Senate
tradition.

Talk about tradition, this is it, and
there is a way to get rid of it. One way
is to invoke cloture, the other way is
to get off the legislation, and another
way would be to do what we have asked
be done: Let Miguel Estrada come back
and answer questions and submit—with
which he said he has no problem—the
memoranda from the Solicitor Gen-
eral’s Office. He said he does not care.
It is being held back by, I assume, the
administration.

There are those who ask why we have
some questions about Miguel Estrada.
Let me show my colleagues why we
have some concerns.

Miguel Estrada’s answers to the Ju-
diciary Committee’s questions, sum-
marized on this chart, amount to noth-
ing. The answers he has given us do not
answer anything. There were a lot of
words but no answers.

We have also asked about these legal
memoranda. Why are people trying to
keep these memoranda from us? Is
there a reason? We want to look at
those memoranda. Those are the only
legal records we have where we can
find out what his legal philosophy
might be.

Some have said he has argued some
cases before the Supreme Court, and he
has handled other cases. From all the
cases | handled, one could not deter-
mine what my political philosophy
was. Legal philosophy maybe; maybe
not because | represented people who
had causes they brought to me and
they paid me and | did the best | could
to represent them in their causes. We
need those legal memoranda to find out
about Miguel Estrada’s philosophy.

The same applies to his legal philos-
ophy. We do not know what it is. We do
know there has been a lot of talk about
some of the people he went to law
school with thinking he is a great guy.
I have no doubt he is a very nice man.
I am sure he is a fine man. He appears
to have been a good law student, but
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the fact is that some people do not
think it would be good for him to serve
on the court.

The person who was his supervisor, a
man by the name of Paul Bender, who
was in the Solicitor General’s Office,
has qualifications that match that of
Miguel Estrada. He received an LLD
magna cum laude from Harvard Law
School. He wrote as an editor for the
Harvard Law Review. After graduation,
he clerked for a U.S. Supreme Court
Justice. He worked as a law clerk to
Judge Learned Hand, one of the most
distinguished judges in the history of
this country. As | indicated, Paul
Bender worked as a law clerk for Jus-
tice Felix Frankfurt. He was a law pro-
fessor at the University of Pennsyl-
vania, an lvy League school, for 24
years. He was dean of the Arizona
State University College of Law. He
was principal Deputy Solicitor General
of the United States from 1993 to 1996,
and that is where Miguel Estrada
worked for him.

He has since been working at Arizona
State University as a law professor. He
has argued more cases before the Su-
preme Court than Miguel Estrada.

The point | am trying to make is this
guy is not some kind of slouch. He said
it would not be in the best interest of
our country if this man set on the
court. He was too much of an ideo-
logue. Those were his words.

In more detail, there was some ques-
tion that Paul Bender really meant
what he said in his letter to Senator
HATCH, dated February 10. He makes a
number of important points, including
the point that some Republicans are
misrepresenting his position and sug-
gesting that Professor Bender has
changed his opinion about the nomina-
tion, and he said that is wrong. Pro-
fessor Bender, who was Miguel
Estrada’s direct supervisor at the So-
licitor General’s Office, notes:

I have not changed my opinion of the nom-
ination, nor have | ever said to anyone |
changed my opinion. Someone must have in-
advertently given you incorrect information
about this letter to Senator Hatch.

Mr. President, Professor Bender is a
person who worked directly with
Miguel Estrada.

Then, of course, they bring in all the
evaluations showing he did a good job.
Professor Bender also answered that
point. He said every person who worked
there received the same evaluation.
That is what he was supposed to do.

There has been another point raised
recently that it is inappropriate to an-
swer questions about judicial philos-
ophy; it would be inappropriate and
would violate the ABA ethics code. In
fact, the Republican National Com-
mittee, through the National Repub-
lican Lawyers Association, sent out a
press release. The ABA said it is the
wrong thing to do.

The fact is that judicial candidates
should not make pledges how they will
vote or make statements that appear
to commit them on controversies or
issues likely to come before the court.
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But they are using this to defend the
new threshold that people have tried to
set for Estrada by having him refuse to
answer even the most basic questions
about judicial philosophy or his view of
legal decisions prior to entrusting him
to a lifetime seat on the second highest
court in the country.

This is hypocritical, given the fact
the Republican Party sued the State of
Minnesota to ensure that their can-
didates for judicial office could give
their views on legal issues without vio-
lating judicial ethics. Republicans took
the case to the U.S. Supreme Court,
and they won. In an opinion by Justice
Scalia, one of Bush’s model jurists, the
Supreme Court ruled that the ethics
code did not prevent candidates for ju-
dicial office from expressing their
views on cases or legal issues.

In its recent letter to Senators
DAscCHLE and LEAHY, the White House,
contrary to citing Scalia, cites the dis-
sent by Ginsburg in that case. They
refuse to mention the word “‘Scalia.”

Some people may disagree with the
judicial philosophy of Antonin Scalia
but no one can dispute his brilliance.
He is a man who | am sure is an advo-
cate on that court. When they go be-
hind those curtains, | am sure they
have a handful to try to handle his
logic because he is really good. He is a
smart man. So we have to accept some-
thing that he would say, and Scalia has
said that anyone coming to a judgeship
is bound to have opinions about legal
issues and the law and there is nothing
improper about expressing them, so
long as a candidate does not pledge to
always rule a certain way. Specifically,
in Republican Party of Minnesota v.
White, the U.S. Supreme Court over-
ruled ABA model restrictions against
candidates for elected judicial office
from indicating their views on legal
issues while campaigning or seeking
judicial office. In his opinion, Justice
Scalia wrote that making statements
of honestly held views would not make
a candidate unfit.

In that majority opinion, Justice
Scalia explained that even if it were
possible to select judges who do not
have preconceived views on legal
issues, it would hardly be desirable to
do so. Proof that a justice’s mind at
the time he joined a court was a blank
slate in the area of constitutional adju-
dication would be evidence of lack of
qualification, not lack of bias. And
since avoiding judicial preconceptions
on legal issues is neither possible nor
desirable, pretending otherwise by at-
tempting to preserve the appearance of
that type of impartiality can hardly be
a compelling state of interest, either.
That is Scalia. Was that a brilliant
statement? One may not agree with it
but don’t they understand what he is
saying? Of course, they do.

Accordingly, prior to last summer,
some judicial candidates may have
thought that they could not share their
views on legal issues, although some
tried to answer questions as best they
could. Some candidates tried to view
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the ABA modeling rules expansively to
try to avoid sharing their views.

Professor McConnell, who was con-
firmed last year, answered all the ques-
tions. It is clear that the ethical rules
do not prevent a candidate from shar-
ing his or her views, a result sought by
Republicans eager to use these views to
try to win the election of Republican
judges to short-term positions. They
went to the Supreme Court to prove
this. Of course, a judicial candidate
cannot be compelled to share his views
but he refuses to do so at his own peril.
That is what we are talking about.

Scalia said that even if it were pos-
sible to select judges who do not have
preconceived views on legal issues, it
would hardly be desirable to do so.
Proof that a justice’s mind at the time
he joined the court was complete—and
he uses a Latin word. | did not take
much Latin, but it is tabula rasa,
which means a blank slate—in the
areas of constitutional adjudication
would be evidence of lack of qualifica-
tion, not lack of bias.

Scalia was quoting from Justice
Rehnquist’s 1971 opinion in Laird v.
Tatum in which he refused to recuse
himself on a case involving an issue on
which he had previously expressed a
view.

So expressing a view on a legal issue
or case does not violate legal ethics
and would also be unlikely to require
recusal.

I do not serve on the Judiciary Com-
mittee but | have talked to a number
of my colleagues, and a man by the
name of McConnell came before the
committee and all of the red flags
came up on this side of the aisle: He is
too conservative; Senator HATCH has
handpicked him. All of these kinds of
things came up.

He appeared before the Judiciary
Committee, and even though some may
have disagreed, | am told, with some of
the things he said, they thought he an-
swered every question, and he is now a
member of a circuit court of appeals.
He did not hide his views. He answered
the questions. So people knew what he
was talking about.

We do not know anything about
Estrada, other than he is smart. That
is not enough to get you to be a circuit
court judge.

Saying, as Mr. Estrada has, that you
cannot give your view of any Supreme
Court case without reading the briefs,
listening to oral argument, conferring
with colleagues and doing your own
independent legal research is just a
fancy way of saying | am not going to
tell you guys anything. It also defies
the experiences of law students, law-
yers, and citizens. It is especially eva-
sive when a nominee has a reputation
for being outspoken, passionate, and an
aggressive debater on legal issues and
decisions from a strong ideological per-
spective so much that he is a front-run-
ner in right-wing circles for the Su-
preme Court, and the notion that he
could be counted on to rule their way,
even more so than the counsel to the
President, Mr. Gonzales.
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Yesterday | saw a prominent faculty
member from a law school in this met-
ropolitan area. | am not going to give
his name. It may embarrass him in
some way, and | did not get permission
to quote him publicly, but he is a very
conservative law professor, | can guar-
antee that. He came up to me and he
said, you would make a mistake going
with Estrada. Now, this is from a con-
servative, prominent, constitutional
scholar.

So we are entitled to know his views.
He should answer the questions.

There has been a lot quoted from edi-
torials from this paper and that, most
of them from Texas, which certainly
my friend who just spoke is from Texas
and that would be the place he should
go to look for his editorials, but there
was a syndicated column written by a
man named E.J. Dionne, Jr., on last
Friday. | am going to quote some
things from his article, although not
everything. It is entitled “They Start-
ed It.”

So why are Senate Democrats filibustering
President Bush’s nomination of Miguel
Estrada to one of the nation’s most impor-
tant courts?.

To say the guy is no slouch is an under-
statement. But the fight over Estrada’s nom-
ination to the U.S. Court of Appeals for the
District of Columbia Circuit is not simply
about him. It is about a concerted effort to
pack our courts with representatives of a
single point of view. If Democrats just rolled
over on Bush’s judicial nominations, they
would be guilty of oppositional malpractice.

To understand this battle, you could go
back to Richard Nixon’s campaign against
liberal judges. But let’s just look at what
happened to Bill Clinton’s effort to get two
highly qualified nominees onto the D.C. Cir-
cuit.

The DC Circuit is the circuit that
Estrada wants to go to.

Elena Kagan, who served in the Clinton
White House, graduated at the top of her
class at Estrada’s law school and now teach-
es there, saw her nomination languish in the
Republican Senate for 18 months. Allen Sny-
der clerked for that well-known left-winger,
U.S. Chief Justice William Rehnquist, and
was also at the top at Harvard Law School.
His nomination languished for 15 months.

If Republicans believe in voting for qual-
ity—their argument for Estrada—why didn’t
they confirm Kagan and Snyder? The answer
is obvious: We have before us, sadly, a fierce
political struggle for control of the courts.

It’s not good enough to say that the way
out of this politicized process is for Demo-
crats to ignore the past and cave in to the
Republicans. To do that would be to reward
a determined conservative effort to control
the courts for a generation. Stage One in-
volved obstructing Clinton’s nominees.
Stage Two involves using any means nec-
essary—including outrageous charges of eth-
nic bias—to ram conservative choices
through.

I read from the LULAC statement
that that simply is invalid.

The stakes go beyond any single nominee.
Do we want courts entirely dominated by
one side, or do we want a fair and balanced
judiciary?

Consider these statistics, gathered by the
Democratic staff of the Senate Judiciary
Committee. There are 13 circuits: 11 regional
plus the D.C. Circuit and the federal court
that handles specialized cases. If all of Clin-
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ton’s nominees had been approved, the cir-
cuits would have been evenly balanced in
partisan terms by the time he left office. Six
would have had majorities appointed by
Democratic presidents, six by Republicans,
and one would have been evenly split.

But if Bush succeeds in filling every open
seat, some of them vacant because Clinton
nominees were blocked, 11 of the 13 circuits
will have Republican-appointed majorities.
In eight of the 13, Republican nominees
would have majorities of 2 to 1 or more. Is
that a formula for careful, balanced decision-
making?

To push attention away from this funda-
mental question, Republican who say they
don’t want a politicized nominating proc-
ess—and who regularly accuse Democrats of
“playing the race card’’—are doing all they
can to turn the Estrada fight into an ethnic
imbroglio.

“If we deny Mr. Estrada the position on
the D.C. Circuit, it would be to shut the door
on the American dream of Hispanic Ameri-
cans everywhere,” Sen. Chuck Grassley (R-
lowa) said in January. Last year, Republican
Sen. Trent Lott if Mississippi said of the
Democrats: “They don’t want Miguel
Estrada because he’s Hispanic.”

Never mind that eight of the 10 Hispanic
appellate judges were appointed by Clinton.
And never mind that Republicans had no
problem blocking such Hispanic Clinton
nominees as Enrique Moreno, Jorge Rangel
and Christine Arguello.

Mr. President, the congressional His-
panic Caucus, which wants as many
Hispanics involved in Government and
the judiciary as is possible, opposes
this man. We believe the debate today
is where it was a week ago, 2 weeks
ago, that there are ways we can move
this nomination. Give us the informa-
tion, answer questions, give us the
memo, pull the nomination, or invoke
cloture. That is about all there is.

I hope the majority leader will make
a decision of what he is going to do and
we can move, | hope tomorrow, to our
proposal to give a stimulus package to
the country—that certainly would be
appropriate—or move to something the
majority wants to do.

| repeat for the third time, one rea-
son we are so tied up is the majority
has nothing to do. They do not know
what they want to move to next. | cer-
tainly hope we do not spend more time
on this nomination.

The Presiding Officer is going to get
the Golden Gavel Award probably with-
in the next few months and is spending
so much time here presiding. For those
listening, Golden Gavel, as | under-
stood, is someone who presides for 100
hours, and they get a plaque. It is hard
to preside 100 hours during the year. |
hope the Presiding Officer does that. It
is a great way to learn about what goes
on in the Senate. | can remember doing
that myself.

The Presiding Officer has heard me
say this on other occasions: We have
more we can do. There are other things
we should do. We approved 100 judges
during the time we were under control.
The only three judges who have come
before the floor this year we approved
unanimously. We can continue this de-
bate for a week, 2 weeks, 3 weeks,
whatever it takes. We can spend time
here at night. That is no punishment.
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The majority is the one that has to
have Presiding Officers. If you want to
punish yourselves, that is fine, go
ahead and do that. We will have some-
one here making sure everything is
done properly.

Everything has been said about
Miguel Estrada. | could take a test on
Miguel Estrada’s life and | would get
an A+. | would either do multiple
choice, true and false, or an essay ques-
tion. | can do just fine on Miguel
Estrada. | know everything there is to
know about Miguel Estrada. But every-
thing we have to know today about
Miguel Estrada from our perspective is
not much. I can tell you he was 17 when
he came here, he was a fine student at
Harvard. Everyone seems to like him.
He seems like a nice guy. | met him. |
saw him on television when he was
questioned by the Judiciary Com-
mittee. He obviously is very bright. He
is very opinionated. But we do not
know all those opinions. We only get
that from people he has talked with.

Everything has been said. We are get-
ting to the point where almost every-
one has said it. But we can repeat it.
Who knows, maybe the majority will
decide, with the help of Mr. Gonzales,
the counsel of the President, that we
can get the information we want. Sen-
ators DASCHLE and LEAHY wrote a let-
ter and asked for the memos and that
he appear again. We got a 15-page let-
ter in response. Obviously this is not a
matter where everyone can com-
promise. That is too bad.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, |
have spoken twice about Miguel
Estrada and have made my views rath-
er well known. However, in response to
the distinguished Senator from Texas,
who is a relative newcomer on the Sen-
ate Judiciary Committee, | want to
just quickly point out what | found in
my 10 years of service on that com-
mittee.

From the 104th to the 106th Congress,
when Republicans controlled the Sen-
ate, 53 Clinton judges were refused even
a hearing in committee; six had a hear-
ing but no vote; 11 came out of com-
mittee, but no floor vote.

What is my point in this? My point is
there is more than one way of filibus-
tering a judge. Right now, there is a
filibuster going on over a nominee to
the D.C. Circuit. However, that fili-
buster can occur in a couple of ways.
One, someone can object to unanimous
consent to come to a vote. A cloture
vote can happen. If there are 60 votes
there, it ends the filibuster.

But another kind of filibuster is a fil-
ibuster in committee when an indi-
vidual is nominated and they wait year
after year, some for an appellate court
as long as 4 years, and never have a
hearing. Some of President Clinton’s
nominees withdrew rather than con-
tinue this painful process.

The fact of the matter is every Presi-
dential nominee who comes over to the
Judiciary Committee for review, for a
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hearing, and for a vote, does not re-
ceive that review, that hearing, and
that vote. That is just a fact. So you
could say 70 Clinton judicial nominees
were essentially filibustered by a Re-
publican-controlled Judiciary Com-
mittee—53 never had a hearing, six had
their hearing, but were never brought
to a committee vote, and 11 were actu-
ally reported out of committee, but
never had a vote in the Senate.

I do not think what is happening
with respect to Mr. Estrada is anything
that is very unusual. There are good
reasons for it. There is probably no cir-
cuit more sensitive than the DC Cir-
cuit. The Presiding Officer, who is a
very bright individual, understands
this. We all understand the circuit is
evenly split. We all understand that
President Clinton proposed nominees,
two of whom never got a vote, for that
particular circuit. Therefore, whoever
is appointed to this circuit has a spe-
cial predominance in our thinking. We
would like to know what that indi-
vidual believes. We would like to know
their jurisprudence. We would like to
be able to know their temperament.
Mr. Estrada, to a great extent, through
his own volition, has prevented that
from happening.

ENERGY

I come to the floor today in another
capacity, and that is as a member of
the Energy and Natural Resources
Committee. | quickly bring to the Sen-
ate recent disclosures about how a
number of energy firms have engaged
in deceptive trading practices to drive
up prices for consumers in the western
energy market. | believe strongly this
recent evidence requires the Federal
Energy Regulatory Commission to
take additional strong and aggressive
steps to keep energy markets from con-
tinually being abused. | will update the
Senate on these revelations that have
been uncovered in the past year.

Earlier this month, Jeffrey Richter,
the former head of Enron’s Short-Term
California energy trading desk, pled
guilty to conspiracy to commit fraud
as part of Enron’s well known schemes
to manipulate western energy markets.
Richter’s plea follows that of head
Enron trader Tim Belden in the fall of
2002. Belden admitted that he schemed
to defraud California during the West-
ern energy crisis and also plead guilty
to conspiracy to commit wire fraud.

The Enron plea came on the heels of
FERC'’s release of transcripts from Re-
liant Energy that reveal how their
traders intentionally withheld power
from the California market in an at-
tempt to increase prices. This is one of
the most egregious examples of fraud
and manipulation that affected the
western energy market in 2000 and 2001
and it is clear and convincing evidence
of coordinate schemes to defraud con-
sumers.

Let me read just one part of the tran-
script to demonstrate the greed behind
the market abuse by Reliant and its
traders.

On June 20, 2000 two Reliant employ-
ees had the following conversation that
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reveals the company withheld power
from the California market to drive
prices up. Let me read to you this
phone call transcript.

Reliant Operations Manager 1: ‘I don’t
necessarily foresee those units being run the
remainder of this week. In fact you will
probably see, in fact I know, tomorrow we
have all the units at Coolwater off.”

Reliant Plant Operator 2: “‘Really?”’

Reliant Operations Manager 1: ‘“‘Poten-
tially. Even number four. More due to some
market manipulation attempts on our part.
And so, on number four it probably wouldn’t
last long. | would probably be back on the
next day, if not the day after that. Trying to
uh...”

Reliant Plant Operator 2: “Trying to short-
en supply, uh? That way the price on demand
goes up.”’

Reliant Operations Manager 1: “Well, we’ll
see.”’

Reliant Plant Operator 2: ‘I can under-
stand. That’s cool.”

Reliant Operations Manager 1: “We’ve got
some term positions that, you know, that
would benefit.”

Six months after this incident, as the
Senate Energy Committee was at-
tempting to get to the bottom of why
energy prices were soaring in the west,
the President and CEO of Reliant testi-
fied before Congress that the State of
California ‘“‘has focused on an inac-
curate perception of market manipula-
tion.”

Reliant’s President and CEO went on
to say:

We are proud of our contributions to keep
generation running to try to meet the de-
mand for power in California. Reliant Ener-
gy’s plant and technical staffs have worked
hard to maximize the performance of our
generation.

These transcripts prove otherwise
and reveal the truth about market ma-
nipulation in the energy sector.

If you think that is a lot of money,
remember that the cost of energy for
California went from $8 billion 1 year
to $28 billion the next year. So the
fraud and the manipulation was huge
during that period of time.

Despite this clear and convincing evi-
dence of fraud, on January 31 of this
year, the Federal Energy Regulatory
Commission chose to give Reliant a
slap on the wrist for this behavior. The
company paid only $13.8 million to
sweep this criminal behavior under the
rug and settle with FERC.

Let me turn to some other recent ex-
amples that demonstrate how other en-
ergy companies manipulated the west-
ern energy market as Reliant did. On
December 11 FERC finally released
audio tapes that show how traders at
Williams conspired with AES Energy
plant operators to keep power offline
and drive prices up.

The tapes depict how on April 27,
2000, Williams outage coordinator
Rhonda Morgan encouraged an AES op-
erator at the company’s Alamitos
plant to extend a plant outage because
the California grid operator was paying
““a premium’ for power at the time.
The Williams employee stated:

That’s one reason it wouldn’t hurt Wil-
liams’ feelings if the outage ran long.
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Later that day, Eric Pendergraft, a
high-ranking AES employee called to
confirm with Ms. Morgan that Wil-
liams wanted the plant to stay offline
by saying:

You guys were saying that it might not be
such a bad thing if it took us a little while
longer to do our work? | don’t want to do
something underhanded, Ms. Morgan re-
sponded, but if there is work you can con-
tinuetodo. . .”

At this point Mr. Pendergraft inter-
rupted to cut off their suspicious con-
versation, saying:

I understand. You don’t have to talk any-
more.

Clearly, this is evidence of a cal-
culated intent to withhold power to
raise prices. | find it unconscionable.

Let’s turn to some other examples.

On January 27, 2003, Michelle Marie
Valencia, a 32-year-old former senior
energy trader for Dynegy was arrested
on charges that she reported fictitious
natural gas transactions to an industry
publication.

On December 5, 2002, Todd Geiger, a
former vice president on the Canadian
natural gas trading desk for El Paso
Merchant Energy, was charged with
wire fraud and filing a false report
after allegedly telling a trade publica-
tion about the prices for 48 natural gas
trades that he never made in an effort
to boost prices and company profit.

These indictments are just the latest
examples of how energy firms reported
inaccurate prices to trade publications
to drive energy prices higher.

Industry publications claimed they
could not be fooled by false prices be-
cause deviant prices are rejected, but
this claim was predicated on the fact
that everyone was reporting honestly—
which we now know they weren’t
doing.

CMS Energy, Williams, American
Electric Power Company, and Dynegy
have each acknowledged that its em-
ployees gave inaccurate price data to
industry participants. On December 19
Dynegy agreed to pay a $5 million fine
for its actions.

In September an Administrative Law
Judge at FERC issued a landmark rul-
ing concluding that El Paso Corpora-
tion withheld natural gas from Cali-
fornia and recommended penalty pro-
ceedings against the company. Since
the El Paso Pipeline carries most of
the natural gas to Southern California,
this ruling has tremendous implica-
tions. The FERC Commissioners are
expected to take up this case for a final
judgment soon.

This is one of the things | tried to see
the President about, but he wouldn’t
see me, because it became very clear
during this period of time that natural
gas going into San Juan, NM, was trad-
ing at about $5 to $6 a decatherm,
whereas natural gas going just a short
distance away into southern California
was trading at $60 a decatherm, and
natural gas forms the basis for the
price of electricity. | had hoped if I
could give this information to the
President of the United States at that

CONGRESSIONAL RECORD —SENATE

time that he might look into it and we
might have prevented some of what
happened in the western energy mar-
kets. Unfortunately—and | wrote four
letters—he refused to see me on this
subject.

This past summer, California State
Senate investigators uncovered how
Perot Systems—a company which set
up the computer system for Califor-
nia’s electricity market—provided its
energy clients with a detailed blueprint
of how to exploit holes in the state’s
bidding system to drive prices up.

These have been the latest revela-
tions in a series of energy disclosure
bombshells that began on Monday, May
6, when the Federal Energy Regulatory
Commission posted a series of docu-
ments on their website that revealed
Enron manipulated the western energy
market by engaging in a number of
suspect trading strategies.

These memos revealed for the first
time how Enron used schemes called
“Death Star,” “Get Shorty,” “Fat
Boy,” and ‘““Ricochet” to fleece fami-
lies and businesses in the West.

By using Death Star, for example,
Enron would ‘‘get paid for moving en-
ergy to relieve congestion without ac-
tually moving energy or relieving any
congestion.” That is according to their
own internal memo.

Just on its face, that is fraud. We are
going to move energy without moving
energy—fraud.

In another strategy detailed in these
memos, Enron would ‘‘create the ap-
pearance of congestion through the de-
liberate overstatement of loads’” to
drive prices up.

Create ‘‘the appearance of congestion
through the deliberate overstatement
of loads”’—fraud.

The above-mentioned strategy re-
veals an intentional and coordinated
attempt to manipulate the western en-
ergy market for profit.

This is an important piece of the puz-
zle, and some former Enron traders
helped fill in the blanks.

CBS news reported in May that
former Enron traders admitted that
the energy company was directly re-
sponsible for rolling blackouts in Cali-
fornia. Yet, interestingly enough, no
one has followed up on this report.

Anybody who has ever been through
a rolling blackout knows what it is
like. Everything goes off and you can-
not predict where it goes off next.
Street lights, hospitals—literally ev-
erything goes off.

According to CBS news, the traders
said Enron’s former President, Jeff
Skilling, pushed them to trade aggres-
sively in California and told them: If
you can’t do that, then you need to
find a job at another company or go
trade pork bellies.

The CBS article mentions that Enron
traders played a disturbing role in
blackouts that hit California. The re-
port mentioned specific manipulative
behavior by Enron on June 14 and 15 in
the summer of 2000 when traders said
they intentionally clogged Path 26.
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That is a key transmission path con-
necting northern and southern Cali-
fornia. Here is what one trader said
about that event:

What we did was overbook the line we had
the rights on during the shortage or in a
heat wave. We did this in June of 2000 when
the Bay Area was going through a heat wave
and the I1SO couldn’t send power to the
north. The I1SO has to pay Enron to free up
the line in order to send power to San Fran-
cisco to keep the lights on. But by the time
they agreed to pay us rolling blackouts had
already hit California and the price for elec-
tricity went through the roof.

California lost billions. Yet, accord-
ing to the traders, Enron made mil-
lions of dollars by employing this
strategy alone.

On top of all of this, traders disclosed
that Enron’s manipulative trading
strategy helped force California to sign
expensive long-term contracts. It is no
surprise that Enron and others were
able to profit so handsomely during the
crisis.

Financial statements show that rev-
enue and income surged for energy
trading companies in 2000 and 2001.
Many firms such as Duke, Dynegy,
Enron, Mirant, Reliant, and Williams
greatly increased their revenues by
taking advantage—taking advantage—
of the California market.

And the evidence suggests that other
companies were—and may continue to
be—engaging in these manipulative
strategies and that the Enron memos
may well be the tip of the iceberg. One
of the Enron memos said: Enron may
have been the first to use this strategy,
others have picked up on it, too.

Dynegy, Duke Energy, El Paso, Reli-
ant Resources, CMS Energy, and Wil-
liams all admitted engaging in false
“round-trip”’ or ‘‘wash’’ trades.

What is a ‘‘round-trip”’ or ‘‘wash”
trade, one might ask? ‘“‘Round-trip”
trades occur when one firm sells energy
to another and then the second firm si-
multaneously sells the same amount of
energy back to the first company at ex-
actly the same price. No commodity
ever changes hands. But when done on
an exchange, these transactions send a
price signal to the market and they ar-
tificially boost revenue for the com-
pany. Fraud again.

How widespread are ‘‘round-trip”’
trades? The Congressional Research
Service looked at trading patterns in
the energy sector over the last few
years. This is what they reported:

This pattern of trading suggests a market
environment in which a significant volume
of fictitious trading could have taken place.
Yet since most of the trading is unregulated
by the Government, we have only a slim idea
of the illusion being perpetrated in the en-
ergy sector.

Consider the following recent confes-
sions from energy firms about ‘“‘round-
trip”’ trades:

Reliant admitted 10 percent of its trading
revenues came from “‘round-trip’’ trades. The
announcement forced the company’s presi-
dent and head of wholesale trading to both
step down.

DMS Energy announced 80 percent of
its trade in 2001 were ‘‘round-trip”’
trades.
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That means 80 percent of all of their
trades that year were bogus trades
where no commodity changed hands,
and yet the balance sheets reflect
added revenue. If that isn’t fraudulent,
I do not know what is.

Remember, these trades are sham
deals where nothing was exchanged.

Duke Energy disclosed that $1.1 bil-
lion worth of trades were ‘“‘round-trip”’
since 1999. Roughly two-thirds of these
were done on the InterContinental Ex-
change; that is, the online, nonregu-
lated, nonaudited, nonoversight for
manipulation and fraud entity run by
banks in this country. That means
thousands of subscribers would see
false pricing.

A lawyer for J.P. Morgan Chase ad-
mitted the bank engineered a series of
“round-trip’’ trades with Enron.

Dynegy and Williams have also ad-
mitted to “‘round-trip’’ trades.

Although these trades mostly oc-
curred with electricity, there is evi-
dence that suggests that ‘‘round-trip”’
trades were made in natural gas and
even broad band.

By exchanging the same amount of
commodity at the same price, | believe
these companies have not engaged in
meaningful transactions but deceptive
practices to fool investors and drive up
energy prices for consumers. It Iis,
therefore, imperative that the Depart-
ment of Justice, the Federal Energy
Regulatory Commission, the Securities
and Exchange Commission, the Com-
modities Futures Trading Commission,
and every other oversight agency with-
in this Federal Government conduct an
aggressive and vigorous investigation
into all of the energy companies that
participated in these markets.

Beyond that, | believe Congress must
reexamine what tools the Government
needs to better keep watch over these
volatile markets that are, frankly, lit-
tle understood.

In the absence of vigilant Govern-
ment oversight of the energy sector,
firms have the incentive to create the
appearance of a mature, liquid, and
well-functioning market. But it is un-
clear, and | think improbable, that
such a market actually exists.

The “‘round-trip” trades and the
Enron memos raise questions about il-
lusions in the energy market. To this
end, | believe it is critical for the Sen-
ate to act soon on the legislation | of-
fered last April to regulate online en-
ergy trading.

This week, | plan to reintroduce this
legislation with Senators FITZGERALD,
LUGAR, HARKIN, CANTWELL, WYDEN, and
LEAHY, to subject electronic exchanges
like Enron On-Line to the same over-
sight, reporting, and capital require-
ments as other commodity exchanges
such as the Chicago Mercantile Ex-
change, the New York Mercantile Ex-
change, and the Chicago Board of
Trade.

This legislation will be called the En-
ergy Market Oversight Act. Without
this type of legislation, there is insuffi-
cient authority to investigate and pre-
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vent fraud and price manipulation and,
also, the parties making the trade are
not required to keep any records, nor
are the trades transparent. In other
words, they are secret trades with no
audit trails, no oversight for fraud and
manipulation. They cannot exist over a
regular exchange like that, but the
Internet, the online trading commu-
nity is exempt from this oversight. It
is a huge loophole, and it has cost my
State billions.

I strongly believe that in order to re-
store confidence in the economy, we
must bolster the authority of the Secu-
rities and Exchange Commission, the
Federal Energy Regulatory Commis-
sion, and the Commodity Futures
Trading Commission, and other regu-
latory agencies.

The marketplace must be fair and
transparent, and regulatory bodies
such as FERC must show they will act
in the public interest and release to the
public all information on fraud and ma-
nipulation. This includes removing the
“‘protective order” FERC has placed on
evidence uncovered by the State of
California and other interested parties,
information the Commission has on
wrongdoing in the energy sector but
hasn’t disclosed. With something as
broadly based as energy, as important
to people as energy, it is unconscion-
able to have all this information pro-
tected in a lockbox. It must change.

I strongly believe families and busi-
nesses that suffered during the western
energy crisis have a right to know the
extent of the fraud and manipulation
that was wrought upon them. So | in-
tend to help ensure that FERC fulfills
its public duty so this abuse cannot
happen again. Unfortunately, at this
time, none of us can give this guar-
antee to the people of America. And
that must change.

Mr. President, | yield the floor.

The PRESIDING OFFICER (Mr.
SUNUNU). The Senator from Arizona.

Mr. KYL. Mr. President, |1 will speak
about the nomination of Miguel
Estrada to be a judge for the District of
Columbia Circuit Court of Appeals.

That is, of course, the pending busi-
ness before the Senate, and it is the
business which we will complete before
we can move on to other matters, such
as the adoption of a budget, and the
consideration of the President’s eco-
nomic growth and jobs creation pack-
age. But | do not think the President is
going to back down on his nomination.
Yet | heard a member of the other side
of the aisle yesterday, on television,
say as far as he was concerned, that
nomination would never come up for a
vote; that is to say, at least until he
““answered’’ the questions of the Mem-
bers of the other side.

I would like to set the record
straight. Through an entire day of
hearings, and some 30 questions that
were asked of him, Miguel Estrada an-
swered the questions posed. There has
been an opportunity to follow up with
written questions. If Members have not
availed themselves of that opportunity,
then that is their problem, not his.
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Miguel Estrada has answered all of
the questions put before him. He is one
of the most competent, qualified, bril-
liant lawyers the President could have
nominated for this position. And really
nobody disputes that. So the business
about not answering questions is really
a smokescreen. It is a smokescreen for
opposition to his candidacy based upon
the fact that President Bush nomi-
nated him and President Bush is a con-
servative President.

President Bush, | suspect, is more
representative of the mainstream of
the thinking in this country than cer-
tain people on the fringe of either the
Democratic party or the Republican
party. So | do not think one can simply
say because President Bush has nomi-
nated somebody that they are extrem-
ist or rightwing or that they are
ideologves. In fact, the people who have
opposed Judge Estrada’s nomination
have confirmed as much by saying they
simply do not know enough about him.
So | am a little tired of those who say,
on the one hand, we do not know
enough about him but, on the other
hand, he is some kind of an ideologve.
The fact is, he isn’t. They do not have
anything to suggest he is. It seems to
me in the great American idiom, it is
time to put up or shut up.

Now, we are not going to shut the
Democratic side up. If they want to
keep talking about Miguel Estrada,
they can talk, as far as we are con-
cerned, as long as they want to. But
they should be addressing his nomina-
tion instead of speaking about other
things or simply not being here on the
Senate floor debating his confirmation.
His confirmation is the pending busi-
ness. If Members have a concern about
him, they ought to bring it forth. If
they have some evidence that he has
done something in his background that
isn’t right, then they ought to bring it
forth. If they have an objection to one
of his opinions, then they should bring
that forth. None of this has happened
or will happen because, in fact, there is
nothing there. That is why they are
regulated to saying: Well, we just don’t
know enough about him.

It is time for those who oppose
Miguel Estrada to be honest about
their opposition, to come forth and
talk to the American people about it,
and find out what the American people
think about their opposition to Miguel
Estrada.

| put together just a few quotations
of people around the country who have
commented on his nomination. | would
like to just read a few of them.

We are all aware of the fact the
American Bar  Association—whose
opinion used to be the ‘*“Gold Standard”
for Democrat Members in the Senate
on judicial nominations—rated Miguel
Estrada well qualified unanimously.
That is their highest rating. And they
take into consideration everything,
from judicial temperament, to edu-
cational background, to experience.
Obviously, if someone were way outside
the mainstream or too political, the
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American Bar Association would not
have unanimously indicated their ap-
proval of the candidate.

This is from Ruben Navarette, who
wrote in the Dallas Morning News—by
the way, a very competent journalist
who used to write for the Arizona Re-
public, one of my hometown news-
papers:

Miguel Estrada deserves a hearing, and Mr.
Bush deserves to have his nominees consid-
ered in a timely manner. The only thing pre-
venting that in the case of Mr. Estrada is
Democrat fear of the political damage they
could sustain from such a nomination.

So spoken by Ruben Navarette.

Ron Klain is a former counsel to Vice
President Gore. He said this just about
a year ago:

I have no doubt that on the bench, Miguel
will faithfully apply the precedents of his
court, and the Supreme Court, without re-
gard to his personal views or his political
perspectives. His belief in the rule of law, in
a limited judiciary, and in the separation of
powers is too strong for him to act other-
wise.

That goes directly to this business
that somehow or other Miguel
Estrada—though he has not written
anything or said anything that would
lead to this conclusion—could not be
trusted to apply the rule of law as he
understands it from the U.S. Supreme
Court.

Here is a former counsel to Vice
President Gore saying he knows Miguel
Estrada is beyond that, that Miguel
Estrada is a person who understands
his role as a judge, his belief in the rule
of law, and a limited judiciary, and the
separation of powers and, therefore,
that he would act in accordance with
what we understand to be the correct
role of a judge in these circumstances.

There was a statement | thought par-
ticularly interesting from former So-
licitors General. Remember that
Miguel Estrada was an Assistant Solic-
itor General. This is the office in the
Department of Justice that actually
represents the Government before the
U.S. Supreme Court.

Miguel Estrada has argued 15 cases
before the U.S. Supreme Court. In a
letter signed by colleagues from the Of-
fice of the Solicitor General under
Presidents Clinton and George H. W.
Bush, dated September 19, 2002, | quote:

Miguel is a brilliant lawyer, with an ex-
traordinary capacity for articulate and inci-
sive legal analysis and a commanding knowl-
edge of an appreciation for the law. More-
over, he is a person whose conduct is charac-
terized by the utmost integrity and scru-
pulous fairness, as befits a nominee to the
federal bench. In addition, Miguel has a deep
and abiding love for his adopted country and
the principles for which it stands, and in par-
ticular for the rule of law.

Again, Democrats and Republicans
alike affirm the fact that Miguel
Estrada is above partisan politics and
appreciates his role as a judge, apply-
ing the law of the precedents of the
courts and of the Supreme Court.

Seth Waxman was former Solicitor
General during the Clinton administra-
tion, a well-respected lawyer. This is
what he wrote:

CONGRESSIONAL RECORD —SENATE

During the time Mr. Estrada and | worked
together, he was a model of professionalism
and competence. In no way did | ever discern
that the recommendations Mr. Estrada made
or the analyses he propounded were colored
in any way by his personal views—or indeed
that they reflected any consideration other
than the long-term interests of the United
States.

It is astounding to me that our
friends on the other side of the aisle,
despite the recommendations of high
level Clinton administration lawyers
affirming the professionalism and hon-
esty and credentials of Miguel Estrada,
would still contend that they don’t
have enough information about him. |
suggest to my colleagues that they
consult some of their friends in the
former Clinton administration, former
Solicitors General, and ask them about
Miguel Estrada. If they are saying they
don’t know enough about him, there
are some very highly qualified people
to whom they could speak. | doubt
there is anybody they could speak to
who knows Miguel Estrada well that
wouldn’t confirm his qualifications to
be on the court.

Instead they are relegated to dark,
suspicious comments such as, ‘““Well,
maybe he believes things that we don’t
know about because he just hasn’t an-
swered our questions thoroughly
enough.” | suggest they talk to those
who have worked with him on a day-in
and day-out basis. They will find that
he is not only highly qualified but very
fair.

Just perhaps one or two other com-
ments. Then | will yield to my friends.

Rick Davolina, LULAC national
president, said:

We are confident that Mr. Estrada will ful-
fill the duties of the United States Circuit
Judge for the District of Columbia Circuit
with fairness, intelligence, and commitment
to the ideals of the United States.

I had a call from one of the local
LULAC officials over the weekend who
confirmed LULAC’s position and sup-
port of his nomination.

Elizabeth Lisboa-Farrow, chair of the
U.S. Hispanic Chamber of Commerce,
said:

From his humble beginnings as an immi-
grant from Honduras who achieved a stellar
academic career . . . to his varied and im-
pressive achievements in the Justice Depart-
ment and private firms, Mr. Estrada has
shown himself to be one of superior talents
and accomplishments.

From the Hispanic community, from
newspapers around the country, from
former Clinton administration officials
and others who know Miguel Estrada
well, there is no doubt in their mind
that he is not only qualified to serve
but that he would do so applying the
precedents of his court and the U.S.
Supreme Court.

Therefore, | again ask my colleagues
again on the other side of the aisle, if
you have concerns about Miguel
Estrada, bring them to the floor. Let’s
talk about them. Let’s debate them.
But at the end of the day, it is only fair
to give Miguel Estrada a vote so that
he can be confirmed as a judge on the
DC Circuit Court of Appeals.
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The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, | com-
pliment my friend and colleague from
Arizona and wish to join him in urging
our colleagues to vote in favor of
Miguel Estrada to be on the DC Circuit
Court of Appeals. Senator KyL said it

all and said it well. | compliment him.
I compliment Senator HATCH for his
leadership.

I urge my colleagues to support
Miguel Estrada. | did something |
haven’t done in my many years in the
Senate. | suggested to some of our col-
leagues that because, in the last couple
of years, we had had a hard time mov-
ing forward circuit court nominees be-
fore the Senate, that we individually
take one or two of these nominees and
more or less adopt them, get to know
them well and encourage their nomina-
tion.

We had good success. | thank my
friend, the former chairman of the Ju-
diciary Committee. We had good suc-
cess in moving through a lot of the dis-
trict court nominees. Senator LEAHY
was very accommodating with us. We
moved through four Oklahoma judges
to serve on the district court. It didn’t
take very long. A lot of district court
nominees were confirmed.

But on the appellate level, on the cir-
cuit court level, it wasn’t the same. In
fact, | believe in the last 2 years, the
first 2 years, or the 107th Congress,
President Bush submitted 32 nominees
to the circuit court and only 17 were
confirmed—53 percent. That compares
to President Clinton. In his first 2

years he got 87 percent; President
Bush, 96 percent; and President
Reagan, 95 percent. This President

Bush in the 107th Congress only got 53
percent.

I suggested to our colleagues, let’s
take special attention, individual Sen-
ators take special attention to some of
the nominees and then encourage that
they be confirmed. The reason | would
do that is obviously home State Sen-
ators are going to encourage their par-
ticular nominees for district court, but
maybe when you talk about the circuit
court, since it applies to many States,
many areas, it doesn’t have quite the
same degree of support from an indi-
vidual Senator.

It so happens on Miguel Estrada,
Senator PETE DoMENICI and | both de-
cided that we would take particular in-
terest in Miguel Estrada. By that we
got to know him. We had meetings
with him. We had press conferences on
his behalf. We encouraged others to
join in the effort to confirm Miguel
Estrada. We were not successful in the
last 2 years. He was eventually ap-
proved by the committee but not on
the floor of the Senate.

That is with great regret. Now we are
before the Senate trying to confirm
Miguel Estrada. We haven’t been able
to get a vote. We have been talking for
a long time. Now people want to talk,
I don’t know how long, but we will
spend some time because this is an out-
standing nominee.
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I got to know him. He is a truly a
success story. He immigrated to this
country from Honduras at age 17. Then
he graduated magna cum laude and Phi
Beta Kappa from Columbia. He also
graduated magna cum laude from Har-
vard Law School where he distin-
guished himself as editor of the Har-
vard Law Review. What a remarkable
accomplishment for somebody who im-
migrated to this country at age 17 and
could hardly speak English.

Since then he has argued 15 cases be-
fore the U.S. Supreme Court. He won 10
of those cases. Find the number of at-
torneys in the United States who have
argued 15 cases before the Supreme
Court. It is a pretty elite group. Al-
most by definition he is an outstanding
attorney or he would not have argued
15 cases before the Supreme Court.

He was rated unanimously well quali-
fied by the American Bar Association,
its highest possible rating. President
Clinton’s Solicitor General, a Demo-
crat, Seth Waxman, had this to say
about Miguel Estrada:

During the time Mr. Estrada and | worked
together, he was a model of professionalism
and competence. In no way did | ever discern
that the recommendations Mr. Estrada made
or the [views] he propounded were colored in
any way by his personal views—or indeed
that they reflected anything other than the
long-term interests of the United States.

That is from President Clinton’s So-
licitor General. Some people are say-
ing, we want to see his notes when he
was giving advice or memos as Assist-
ant Solicitor General. That should not
be done.

Ron Klain, former counsel to Vice
President Gore, wrote to Senator
LEAHY on January 16, 2002:

Miguel is a person of outstanding char-
acter, tremendous intellect, and with a deep
commitment to the faithful application of
precedent. Miguel will rule justly towards all
without showing favor towards any group or
individual.

Is there any higher standard that we
should hold our judges to than that?
This is from the counsel to former Vice
President Gore, also a Democrat.

Mr. Estrada has extensive appellate
practice, and he is widely regarded as
one of the country’s best appellate law-
yers. He is currently a partner in the
prestigious Washington, DC, law firm
of Gibson, Dunn & Crutcher. He also
clerked for Judge Kearse, President
Carter’s well-respected appointee to
the Second Circuit Court of Appeals. In
1998 and 1999, he clerked for Supreme
Court Justice Anthony Kennedy. It
goes without saying that somebody
who clerks for a Supreme Court Justice
is an exceptionally talented individual.
He served as Assistant Solicitor Gen-
eral of the United States under both
Presidents Clinton and Bush. He held
that position for 5 years.

This is an exceptionally well-quali-
fied individual. He has performed sig-
nificant pro bono service, including
representation of a death row inmate
before the Supreme Court, a case to
which he dedicated approximately 400
hours.
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So | don’t think anyone can dispute
that he is well qualified, and he is an
outstanding success story. | find no le-
gitimate reason whatsoever to oppose
his nomination. I am very concerned
about colleagues trying to say, ‘“‘Now,
you are going to have to get 60 votes to
confirm Miguel Estrada as a Federal
judge.” | am concerned about that.

I have been in the Senate for 22
years. | have heard people talk about
filibustering judges, but it has never
happened in my Senate career. We have
filed cloture a few times—maybe for
procedural reasons, or whatever; but
most of the time, even when cloture
was filed, it was granted overwhelm-
ingly, with 85 or 90 votes in most cases.
Those were not filibusters. The only
successful filibuster goes back to 1968.
So that is the only filibuster of a judi-
cial nominee that has happened in the
history of the United States. That was
on Abe Fortas’ nomination. It was fili-
bustered by Democrats and Repub-
licans. | am not saying it was right. |
think it was probably wrong. But this
hasn’t been done since 1968.

I think it has been implied that
many people in the Democrat Party
are talking about filibustering several
judges. So we are going to have a new
standard now—that confirmation of
judges is not 50 or 51, but it is going to
be 60. We didn’t do that with Judge
Bork, Justice Thomas, or Justice
Rehnquist, or in previous nominations
that were fairly controversial.

I urge my colleagues to think about
this. If they are going to march down
this road and say you need 60 votes to
confirm Mr. Estrada and others, that
may be a serious mistake. One may
look back on his or her Senate career
and say we made a mistake. Both sides
can play that game. | don’t want this
side to play that game, and | don’t
want the other side to play that game.
Two wrongs don’t make a right. We
should not make the first bad mistake
on Miguel Estrada.

Other people have said they want to
have more information. They don’t
know enough about this young man.
Compare. What did we know about
many of the judges who have been con-
firmed? They don’t commit themselves
on how they would rule on a future
case. Well, | hope they don’t. They
should not. He is not turning over his
memoranda that he did as Assistant
Solicitor General. First, those are con-
fidential attorney-client memoranda,
which were not requested by the seven
previous nominees who worked in the
Solicitor General’s Office. We didn’t re-
quest them previously, and we should
not today. Every former Solicitor Gen-
eral, including Democrats Archibald
Cox, Seth Waxman, Drew Days, and
Walter Dellinger, signed a letter to the
Judiciary Committee stating their op-
position to the production of these doc-
uments, saying, ‘““By doing that, they
would have a debilitating effect on the
ability of the Department of Justice to
represent the United States before the
Supreme Court.”
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Heaven forbid, if you have somebody
working for a client saying, | cannot
give a memo because it might not be
politically correct, or it might not help
me if | wish to be confirmed before the
Senate in the future, that is a terrible
idea. Seth Waxman, a Democrat Solic-
itor General under President Clinton,
already said he represented the inter-
ests of the United States. That may
not have coincided with his interest. It
was in the interest of his client on
whose behalf he was advocating.

Also, it so happens—I believe Mr.
Estrada has said he would be willing to
come forward with those, but the Jus-
tice Department rightly says that
would be a very negative precedent to
set, and they are rightfully saying they
should be withheld, as all the former
living Solicitors General have said.
They are correct.

Again, we didn’t request these memo-
randa from the seven other nominees
who worked as Assistant Solicitors
General. We should not do it in this
case.

Somebody said: What about Judge
Paez and Judge Berzon? They were
both on the Ninth Circuit Court of Ap-
peals, the most liberal circuit court in
the country. Yes, there was a cloture
vote on both of them. I will note that
the cloture vote on both of them was—
first, Marsha Berzon’s was 86 to 13. Clo-
ture on Richard Paez was 85 to 14. So
there wasn’t a filibuster on those two
judges. We had a vote. | voted against
them. | think | made a good vote. They
were confirmed.

We should vote on Miguel Estrada,
and if people don’t wish to confirm
him, they can vote no. The fact is, they
know he would be confirmed, so they
are trying to deny him a vote. | urge
my colleagues to step back a little bit
and ask what would this be doing to
the Senate? The Constitution gives the
right to the Senate in the confirmation
to give advice and consent. That im-
plies a vote. We should vote on Miguel
Estrada and we should confirm Miguel
Estrada. | have every confidence, hav-
ing known him probably better than al-
most any circuit court nominee in my
22 years, that he will make an out-
standing circuit court judge, one that
we will be proud to have confirmed, one
that the people who are obstructing his
confirmation will regret. | think they
will soon find out that he is an out-
standing nominee and he will make an
outstanding judge.

I urge my colleagues who have maybe
participated in dragging this thing
on—and we have been on it for a couple
weeks—after talking to Majority Lead-
er FRrIST, | think we will be on it for a
long time. Mr. Estrada deserves a vote.
He deserves our vote of confidence, and
he deserves to be confirmed by the Sen-
ate.

| suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. NICKLES. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONFERENCE AGREEMENT ON H.J. RES. 2

Mr. NICKLES. Mr. President, | sub-
mit for the RECORD a table which sum-
marizes the conference agreement on
H.J. Res. 2, the fiscal year 2003 omnibus
appropriations resolution. This table
was prepared by my staff based upon
the estimates of the Congressional
Budget Office.

I congratulate our majority leader
and the chairman of the Appropria-
tions Committee for working to pro-
vide no more in total appropriations
for fiscal year 2003 than was requested
by the President. The conference agree-
ment on H.J. Res. 2 contains $397.855
billion in discretionary spending
which, when added to amounts in the
Defense and military construction ap-
propriations bills already enacted, to-
tals $763.184 billion in fiscal year 2003
discretionary spending. These totals
increased from the Senate-passed lev-
els primarily to accommodate addi-
tional defense spending requested by
the President. The totals also include a
0.65 percent across-the-board reduction,
amounting to $2.622 billion, from most
accounts in the 11 appropriation bills
included in the conference agreement.

Compared to fiscal year 2002, total
discretionary spending after enactment
of H.J. Res. 2 will grow by 3.9 percent.
Defense discretionary spending will
grow by 8.7 percent, and domestic dis-
cretionary spending will decline by 0.7
percent.

Compared to fiscal year 2002 less
spending for one-time nonrecurring
projects, total discretionary spending
after enactment of H.J. Res. 2 will
grow by 6.2 percent, defense discre-
tionary spending will grow by 9.1 per-
cent, and domestic discretionary
spending will grow by 3.4 percent.
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The conference agreement includes
$25.385 billion in advance appropria-
tions, an increase of $2.227 billion over
the level of advance appropriations
provide in fiscal year 2002 appropria-
tions bills.

The conference agreement on H.J.
Res. 2 also includes several increases in
mandatory spending programs. The in-
creased spending, which totals $4.257
billion in 2003 and $54.792 billion from
2003 to 2013 includes changes in agri-
culture payments for drought, pay-
ments to physicians and rural hos-
pitals, and TANF payments to States.

Mr. President, 1 ask for unanimous
consent that a table displaying the
Budget Committee scoring of the con-
ference agreement on H.J. Res. 2 and
enacted appropriations, with a com-
parison to 2002, be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CBO ESTIMATES OF THE CONFERENCE APPROPRIATIONS
BILLS FOR FY 2003 COMPARED TO FY 2002
[Budget authority, in billions of dollars]

Senate  Percent
. appro-  increase
Subcommittees 20021 priations  or de-
bills 2 crease
Divisions A-K and Defense and Military

Construction Bills:
AGCUIUTE oo 17171 17,995 4.8
cls 4299 41,387 -37
Defense 0.560 0.574 25
Nondefense 42435 40813 -38
Defense 334113 354.830 6.2
DC 0.607 0.512 —15.7
Energy and Water . 25334 26.164 33
Defense ... 15.164  15.898 48
Nondefense 10170 10.266 0.9
Foreign Ops 16.433  16.300 —08
Interior . 19.135 19.057 —-04
Labor, HHS 127.659  133.399 45
Legislative . 3.254 3.360 33
Mil Con 10.604 10.499 -10
Transportation 3 23.095  21.200 —82
Defense . 0.440 0340 —22.7
Nondefen: 22655  20.860 -179
Treasury, Postal 18515  18.326 -10
UD 95.758  90.350 —5.6
Defense . 0.153 0.144 -59
Nondefense 95.605  90.206 —5.6
Deficiencies ... —0.350 0.000 e

February 24, 2003

CBO ESTIMATES OF THE CONFERENCE APPROPRIATIONS
BILLS FOR FY 2003 COMPARED TO FY 2002—Continued
[Budget authority, in billions of dollars]

Senate  Percent
. appro-  increase
Subcommittees 20021 priggions or de.
bills 2 crease
Defense —0.196 0.000
Nondefen —0.154 0.000
Total, Divisions A} 734323 753.379
Defense ... 360.838  382.285
Nondefense .. 373485 371.094
Division: Classified Defense Programs .. 0.000  10.000
Division N:
Election Reform—Title | .............ccoceuuers 0.000 1.500
Wildland Fire Management—Title |1l 0.000 0.825
Fisheries Disasters—Title V 0.000 0.100
0.65 percent across the board rescis-
sion on accounts (with exceptions)
in 11 bills—Title V .. 0.000 —2622
Subtotal ... 0.000 —0.197
Division P: U.S.-China Commission 0.000 0.002
Total, Discretionary 734323 763.184
Defense ... 360.838  392.175
Nondefense .. 373485  371.009
One-time, non-re 15.946 0.000
Defense ... 1.338 0.000
Nondefense .. 14.608 0.000
Total, Discretionary less one-time 718377  763.184
Defense ... 359.500 392.175
Nondefense 358.877  371.009
Total, without enacted Defense and Mil
Con .. 397.855
Defense 26.846
Nondefen 371.009
Memo:
Mandatory Items in Division N:.
Title Il—Agriculture Drought Relief,
as amended ................. 3.084
Title IV—Medicare Physicians . 0.800
Title IV—Rural Hospitals ..... 0.250
Title  IV—Welfare  Payments to
States ... 0.098
Title IV—QI-1 Program ... 0.025
Title VIl—Bonneville Power
tration . 0.000
Total 4.257
Total, with Mandatories 767.441
Total, without enacted Defense and Mil
Con 402.112 e

1The 2002 figures include the levels enacted in the FY 2002 appropria-
tions bills, as well as the $24.2 billion in BA in P.L. 107-206 (the Emer-
gency Supplemental Appropriations and Rescissions, 2002), as estimated by
CBO

2This represents Divisions A through P of the Conference Report on H.J.
Resolution 2 (Making Further Continuing Appropriations for the Fiscal Year
2003, and for Other Purposes), as well as the FY 2003 Defense (P.L. 107-
248) and Military Construction (P.L. 107-249) appropriations bills. These
bills also include $25.385 billion in advance appropriations, $2.227 billion
more than the $23.158 billion in advances for the FY 2002 appropriation
bills.

3Includes mass transit budget authority of $1.445 billion.

4The $15.946 billion in one-time, nonrecurring projects and activities
were identified in Attachment C of OMB Bulletin 02—06, Supplement No. 1,
dated October 4, 2002.

Source: Congressional Budget Office; Senate Budget Committee Repub-
lican Staff.

H.J. RES. 2: 2003 OMNIBUS APPROPRIATIONS BILL, CONFERENCE

[Fiscal year 2003, in millions of dollars]

2003 2004 2005 2006 2007 2008 2000 2010 2011 2012 2013 P
Mandatory:
Division N:
Title 2—Agricultural assistance:
BA 3,084 60 47 54 (10) (213)  (375)  (498)  (603)  (703)  (849)  (3,090)
0 3,137 535 184 153 62 (168)  (344)  (479)  (599)  (702)  (848)  (2,206)
Title 4—Medicaid:
Section 401:
TANF:
BA 64 s
0 71 6 3 W) U]
Transitional Medicaid:
BA 34 85 9 3 95
0 32 80 11 3 95
Total, section 401:
BA 98 855 9 3 95
0 103 86 14 0} 88
Section 402(a)—physicians’ fee schedule:
BA 800 2,200 3,000 4,000 5,200 6,500 7,300 7,000 6300 5,800 5500 52,800
0 800 2,200 3,000 4,000 5200 6,500 7,300 7,000 6,300 5,800 5500 52,800
Section 402(b)—Hospitals:
BA 250 30
0 250 30
Section 403—QI-1 program:
BA 25
25
Total, title 4:
BA 1,173 2315 3,009 4,003 5,200 6,500 7,298 7,000 6300 5,800 5500 52,925
0 1,178 2316 3,014 399% 5,200 6494 7,298 7,000 6300 5,800 5500 52,918
Title 7—Bonneville Power Administration:
BA 300 300 100 e 700
0 60 210 260 140 30 700
Total, H.J. Res. 2, mandatory:
BA 4,257 2,675 3,356 4,157 5,190 6,287 6,923 6,502 5,697 5,097 4,651 50,535
0 4315 2911 3,408 4,409 5,402 6,356 6,954 6521 5701 5098 4652 51412
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Mr. LEAHY. Mr. President, | will
speak for a few minutes regarding the
debate on Mr. Estrada. The reason |
say this, when | came on the floor |
heard a great deal of discussion about
the Hispanic National Bar Association.
I heard from my friends on the other
side of the aisle the current president
of the Hispanic National Bar Associa-
tion has led the support of this organi-
zation for Mr. Estrada’s nomination,
which is so. However, it jogged my
memory that this morning | received a
letter from 15 former presidents of the
Hispanic National Bar Association.
These 15 take an entirely different po-
sition than the current president: 15
well-respected former national leaders
of this important bar association. They
date back to the founding of it in 1972.

They have written to the Senate to
oppose this nomination. They wrote to
Senator HATCH and they wrote to Sen-
ator FRIST, as well as to Senator
DAsScHLE and myself. I am sure the
speakers earlier this morning, when
they spoke of the importance of the po-
sition of the president of the Hispanic
National Bar Association, were prob-
ably not aware that but one is in favor
of Mr. Estrada and 15 were opposed. It
is very weighty opposition for 15 prior
presidents of the Hispanic National Bar
Association, based on the criteria to
evaluate judicial nominees that this
association has formally used since
1991, which has been the practical
standard for the past 30 years, to make
this assessment.

In addition to the candidate’s profes-
sional experience and temperament,
the criteria for endorsement includes
the extent to which a candidate has
been involved, supportive of, and re-
sponsive to the issues, needs, and con-
cerns of Hispanic Americans and, sec-
ondly, the candidate’s demonstrated
commitment to the concept of equal
opportunity and equal justice under
the law.

In the view of the overwhelming ma-
jority of the living past presidents of
the Hispanic National Bar Association,
Mr. Estrada’s record does not provide
evidence that meets those criteria. But
they say his candidacy ‘‘falls short in
these respects.”

They conclude:

We believe that for many reasons includ-
ing: his virtually non-existent written
record, his verbally expressed and
unrebutted extreme views, his lack of judi-
cial or academic teaching experience
(against which his fairness, reasoning skills
and judicial philosophy could be properly
tested), his poor judicial temperament, his
total lack of any connection whatsoever to,
or lack of demonstrated interest in the His-
panic community, his refusals to answer
even the most basic questions about civil
rights and constitutional law, his less than
candid responses to other straightforward
questions of Senate Judiciary Committee
members, and because of the Administra-
tion’s refusal to provide the Judiciary Com-
mittee the additional information and co-
operation it needs to address these concerns,
the United States Senate cannot and must
not conclude that Mr. Estrada can be a fair
and impartial appellate court judge.
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This is a significant letter because
during the tenure of these past presi-
dents, the Hispanic National Bar Asso-
ciation has had a fair nonpartisan
record of following its criteria, and en-
dorsing or not endorsing or rejecting
nominees, regardless of whether the
nominee is Republican or Democrat.
They follow the same criteria for Re-
publicans and Democrats. The HNBA
has been at the forefront of the effort
to increase diversity on the Federal
bench and improve the public con-
fidence among Hispanics and others in
the fairness of the Federal courts. They
have supported Republican nominees as
well as Democratic nominees. But
these 15 individuals, who devoted a
great deal of time in their legal careers
to advancing the careers of Hispanics
in the legal community, have felt com-
pelled publicly to oppose the Estrada
nomination, although they publicly
supported both Democrats and Repub-
licans before. This one they opposed.

I ask unanimous consent the letter
that was sent to me, to Senator HATCH,
to Senator FRIST, and to Senator
DASCHLE be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

HNBA'’S PAST PRESIDENTS’ STATEMENT,
FEBRUARY 21, 2003

We the undersigned past presidents of the
Hispanic National Bar Association write in
strong opposition to the nomination of
Miguel A. Estrada for a judgeship on the
Court of Appeals for the District of Columbia
Circuit.

Since the HNBA'’s Establishment in 1972,
promoting civil rights and advocating for ju-
dicial appointments of qualified Hispanic
Americans throughout our nation have been
our fundamental concerns. Over the years,
we have had a proven and respected record of
endorsing or not endorsing or rejecting
nominees on a non-partisan basis of both Re-
publican and Democratic presidents.

In addition to evaluating a candidate’s pro-
fessional experience and judicial tempera-
ment, the HNBA’s policies and procedures
governing judicial endorsements have re-
quired that the following additional criteria
be considered:

1. The extent to which a candidate has
been involved in, supportive of, and respon-
sive to the issues, needs and concerns of His-
panic Americans, and

2. The candidate’s demonstrated commit-
ment to the concept of equal opportunity
and equal justice under the law.

Based upon our review and understanding
of the totality of Mr. Estrada’s record and
life’s experiences, we believe that there are
more than enough reasons to conclude that
Mr. Estrada’s candidacy falls short in these
respects. We believe that for many reasons
including: his virtually non-existent written
record, his verbally expressed and un-rebut-
ted extreme views, his lack of judicial or
academic teaching experience, (against
which his fairness, reasoning skills and judi-
cial philosophy could be properly tested), his
poor judicial temperament, his total lack of
any connection whatsoever to, or lack of
demonstrated interest in the Hispanic com-
munity, has refusals to answer even the
most basic questions about civil rights and
constitutional law, his less than candid re-
sponses to other straightforward questions of
Senate Judiciary Committee members, and
because of the Administration’s refusal to
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provide the Judiciary Committee the addi-
tional information and cooperation it needs
to address these concerns, the United States
Senate cannot and must not conclude that
Mr. Estrada can be a fair and impartial ap-
pellate court judge.
Respectfully submitted,
Signed by 15 past HNBA presidents.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. LEAHY. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the hour of 3:30 p.m.
having arrived, the Senate will now re-
turn to legislative session.

——————

PROSECUTORIAL REMEDIES AND
TOOLS AGAINST THE EXPLOI-
TATION OF CHILDREN ACT OF
2003

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to consider S. 151, which the clerk
will report.

The legislative clerk read as follows:

A bill (S. 151) to amend title 18, United
States Code, with respect to the sexual ex-
ploitation of children.

The Senate proceeded to consider the
bill which had been reported from the
Committee on the Judiciary with
amendments, as follows:

[Strike the parts shown in boldface
brackets and insert the parts shown in
italic.]

S. 151

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Prosecu-
torial Remedies and Tools Against the Ex-
ploitation of Children Today Act of 2003’ or
“PROTECT Act”.

SEC. 2. FINDINGS.

Congress finds the following:

(1) Obscenity and child pornography are
not entitled to protection under the First
Amendment under Miller v. California, 413
U.S. 15 (1973) (obscenity), or New York v.
Ferber, 458 U.S. 747 (1982) (child pornography)
and thus may be prohibited.

(2) The Government has a compelling state
interest in protecting children from those
who sexually exploit them, including both
child molesters and child pornographers.
“The prevention of sexual exploitation and
abuse of children constitutes a government
objective of surpassing importance,” New
York v. Ferber, 458 U.S. 747, 757 (1982) (em-
phasis added), and this interest extends to
stamping out the vice of child pornography
at all levels in the distribution chain.
Osborne v. Ohio, 495 U.S. 103, 110 (1990).

(3) The Government thus has a compelling
interest in ensuring that the criminal prohi-
bitions against child pornography remain en-
forceable and effective. ““[T]he most expedi-
tious if not the only practical method of law
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enforcement may be to dry up the market
for this material by imposing severe crimi-
nal penalties on persons selling, advertising,
or otherwise promoting the product.” Fer-
ber, 458 U.S. at 760.

(4) In 1982, when the Supreme Court de-
cided Ferber, the technology did not exist to:
[(A) create depictions of virtual children
that are indistinguishable from depictions of
real children;] (A) computer generate depic-
tions of children that are indistinguishable from
depictions of real children; [(B) create depic-
tions of virtual children using compositions
of real children to create an unidentifiable
child; or] (B) use parts of images of real chil-
dren to create a composite image that is uniden-
tifiable as a particular child and in a way that
prevents even an expert from concluding that
parts of images of real children were used; or
(C) disguise pictures of real children being
abused by making the image look computer
generated.

(5) Evidence submitted to the Congress, in-
cluding from the National Center for Missing
and Exploited Children, demonstrates that
technology already exists to disguise depic-
tions of real children to make them uniden-
tifiable and to make depictions of real chil-
dren appear computer generated. The tech-
nology will soon exist, if it does not already,
[to make depictions of virtual children look
real] to computer generate realistic images of
children.

(6) The vast majority of child pornography
prosecutions today involve images contained
on computer hard drives, computer disks,
[and/or] or related media.

(7) There is no substantial evidence that
any of the child pornography images being
trafficked today were made other than by
the abuse of real children. Nevertheless,
technological advances since Ferber have led
many criminal defendants to suggest that
the images of child pornography they possess
are not those of real children, insisting that
the government prove beyond a reasonable
doubt that the images are not computer-gen-
erated. Such challenges [will likely in-
crease] increased significantly after the
Ashcroft v. Free Speech Coalition decision.

(8) Child pornography circulating on the
Internet has, by definition, been digitally
uploaded or scanned into computers and has
been transferred over the Internet, often in
different file formats, from trafficker to traf-
ficker. An image seized from a collector of
child pornography is rarely a first-genera-
tion product, and the retransmission of im-
ages can alter the image so as to make it dif-
ficult for even an expert conclusively to
opine that a particular image depicts a real
child. If the original image has been scanned
from a paper version into a digital format,
this task can be even harder since proper fo-
rensic [delineation] assessment may depend
on the quality of the image scanned and the
tools used to scan it.

(9) The impact on the government’s ability
to prosecute child pornography offenders is
already evident. The Ninth Circuit has seen
a significant adverse effect on prosecutions
since the 1999 Ninth Circuit Court of Appeals
decision in Free Speech Coalition. After that
decision, prosecutions generally have been
brought in the Ninth Circuit only in the
most clear-cut cases in which the govern-
ment can specifically identify the child in
the depiction or otherwise identify the origin
of the image. This is a fraction of meri-
torious child pornography cases. The Na-
tional Center for Missing and Exploited Chil-
dren testified that, in light of the Supreme
Court’s affirmation of the Ninth Circuit deci-
sion, prosecutors in various parts of the
country have expressed concern about the
continued viability of previously indicted
cases as well as declined potentially meri-
torious prosecutions.

(10) Since the Supreme Court’s decision in
Free Speech Coalition, defendants in child por-
nography cases have almost universally raised
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the contention that the images in question could
be virtual, thereby requiring the government, in
nearly every child pornography prosecution, to
find proof that the child is real. Some of these
defense efforts have already been successful.

[(10)1 (11) In the absence of congressional
action, this problem will continue to grow
increasingly worse. The mere prospect that
the technology exists to create computer or
computer-generated depictions that are in-
distinguishable from depictions of real chil-
dren will allow defendants who possess im-
ages of real children to escape prosecution,
for it threatens to create a reasonable doubt
in every case of computer images even when
a real child was abused. This threatens to
render child pornography laws that protect
real children unenforceable. Moreover, impos-
ing an additional requirement that the Govern-
ment prove beyond a reasonable doubt that the
defendant knew that the image was in fact a
real child—as some courts have done—threatens
to result in the de facto legalization of the pos-
session, receipt, and distribution of child por-
nography for all except the original producers of
the material.

[(11)1 (12) To avoid this grave threat to the
Government’s unquestioned compelling in-
terest in effective enforcement of the child
pornography laws that protect real children,
a statute must be adopted that prohibits a
narrowly-defined subcategory of images.

[(12)]1 (13) The Supreme Court’s 1982 Ferber
[v. New York] decision holding that child
pornography was not protected drove child
pornography off the shelves of adult book-
stores. Congressional action is necessary now
to ensure that open and notorious traf-
ficking in such materials does not reappear,
and even increase, on the Internet.

SEC. 3. CERTAIN ACTIVITIES RELATING TO MATE-
RIAL CONSTITUTING OR CON-
TAINING CHILD PORNOGRAPHY.

Section 2252A of title 18, United States
Code, is amended—

(1) in subsection (a)—

(A) by striking paragraph (3) and inserting
the following:

““(3) knowingly—

““(A) reproduces any child pornography for
distribution through the mails, or in inter-
state or foreign commerce by any means, in-
cluding by computer; or

‘“(B) advertises, promotes, presents, dis-
tributes, or solicits through the mails, or in
interstate or foreign commerce by any
means, including by computer, any material
or purported material in a manner that [con-
veys the impression] reflects the belief, or that
is intended to cause another to believe, that the
material or purported material is, or [con-
tains, an obscene visual depiction of a minor
engaging in sexually explicit conduct;”’;]
contains—

(i) an obscene visual depiction of a minor en-
gaging in sexually explicit conduct; or

“*(ii) a visual depiction of an actual minor en-
gaging in sexually explicit conduct;”’;

(B) in paragraph (4), by striking
the end;

(C) in paragraph (5), by striking the period
at the end and inserting *‘; or’’; and

(D) by adding at the end the following:

*“(6) knowingly distributes, offers, sends, or
provides to a minor any visual depiction, in-
cluding any photograph, film, video, picture,
or computer generated image or picture,
whether made or produced by electronic, me-
chanical, or other means, [of sexually ex-
plicit conduct] where such visual depiction
is, or appears to be, of a minor engaging in
sexually explicit conduct—

“(A) that has been mailed, shipped, or
transported in interstate or foreign com-
merce by any means, including by computer;

‘“(B) that was produced using materials
that have been mailed, shipped, or trans-
ported in interstate or foreign commerce by
any means, including by computer; or

““(C) which distribution, offer, sending, or
provision is accomplished using the mails or
by transmitting or causing to be transmitted
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any wire communication in interstate or for-
eign commerce, including by computer,

for purposes of inducing or persuading a
minor to participate in any activity that is
illegal.”’;

(2) in subsection (b)(1), by striking ‘‘para-
graphs (1), (2), (3), or (4)”” and inserting ‘“‘para-
graph (1), (2), (3), (4), or (6)”’; and

(3) by striking subsection (c) and inserting
the following:

““(c) AFFIRMATIVE DEFENSE.—It shall be an
affirmative defense to a charge of violating
paragraph (1), (2), (3), (4), or (5) of subsection
(a) that—

“(1)(A) the alleged child pornography was
produced using an actual person or persons
engaging in sexually explicit conduct; and

““(B) each such person was an adult at the
time the material was produced; or

““(2) the alleged child pornography was not
produced using any actual minor or minors.
No affirmative defense under subsection (c)(2)
shall be available in any prosecution that in-
volves [obscene child pornography orl] child
pornography as described in section
[2256(8)(D)1 2256(8)(C). A defendant may not
assert an affirmative defense to a charge of
violating paragraph (1), (2), (3), (4), or (5) of
subsection (a) unless, within the time pro-
vided for filing pretrial motions or at such
time prior to trial as the judge may direct,
but in no event later than 10 days before the
commencement of the trial, the defendant
provides the court and the United States
with notice of the intent to assert such de-
fense and the substance of any expert or
other specialized testimony or evidence upon
which the defendant intends to rely. If the
defendant fails to comply with this sub-
section, the court shall, absent a finding of
extraordinary circumstances that prevented
timely compliance, prohibit the defendant
from asserting such defense to a charge of
violating paragraph (1), (2), (3), (4), or (5) of
subsection (a) or presenting any evidence for
which the defendant has failed to provide
proper and timely notice.”.

SEC. 4. ADMISSIBILITY OF EVIDENCE.

Section 2252A of title 18, United States
Code, is amended by adding at the end the
following:

““(e) ADMISSIBILITY OF EVIDENCE.—On mo-
tion of the government, in any prosecution
under this chapter, except for good cause
shown, the name, address, social security
number, or other nonphysical identifying in-
formation, other than the age or approxi-
mate age, of any minor who is depicted in
any child pornography shall not be admis-
sible and may be redacted from any other-
wise admissible evidence, and the jury shall
be instructed, upon request of the United
States, that it can draw no inference from
the absence of such evidence in deciding
whether the child pornography depicts an ac-
tual minor.”.

SEC. 5. DEFINITIONS.

Section 2256 of title 18, United States Code,
is amended—

(1) in paragraph (1), by inserting before the
semicolon the following: ‘“and shall not be
construed to require proof of the actual iden-
tity of the person’’;

[(2) in paragraph (8)—

(A) in subparagraph (B), by inserting ‘‘is
obscene and’’ before “‘is”’;

(B) in subparagraph (C), by striking “‘or”
at the end; and

(C) by striking subparagraph (D) and in-
serting the following:

‘(D) such visual depiction—

“(i) is, or appears to be, of a minor actu-
ally engaging in bestiality, sadistic or mas-
ochistic abuse, or sexual intercourse, includ-
ing genital-genital, oral-genital, anal-gen-
ital, or oral-anal, whether between persons
of the same or opposite sex; and

““(ii) lacks serious literary, artistic, polit-
ical, or scientific value; or

“(E) the production of such visual depic-
tion involves the use of an identifiable minor
engaging in sexually explicit conduct;”’; and]
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(2) in paragraph (2)—

(A) by striking ‘““means actual’’ and inserting
the following: ‘““means—

“(A) actual’’;

(B) in subparagraphs (A), (B), (C), (D), and
(E), by indenting the left margin 2 ems to the
right and redesignating subparagraphs (A), (B),
(C), (D), and (E) as clauses (i), (ii), (iii), (iv),
and (v), respectively;

(C) in subparagraph (A)(v), as redesignated,
by inserting ‘‘or’’ after the semicolon; and

(D) by adding at the end the following:

“(B)(i) actual sexual intercourse, including
genital-genital, oral-genital, anal-genital, or
oral-anal, whether between persons of the same
or opposite sex, or lascivious simulated sexual
intercourse where the genitals, breast, or pubic
area of any person is exhibited;

““(ii) actual or lascivious simulated—

“(1) bestiality;

“(11) masturbation; or

“(111) sadistic or masochistic abuse; or

““(iii) actual lascivious or simulated lascivious
exhibition of the genitals or pubic area of any
person;’’;

(3) in paragraph (8)—

(A) by striking subparagraph (B) and insert-
ing the following:

““(B) the production of such visual depiction
involves the use of an identifiable minor engag-
ing in sexually explicit conduct; or’’;

(B) in subparagraph (C)—

(i) by inserting after “‘is engaging in sexually
explicit conduct’ the following: ‘‘, except that
the term ‘identifiable minor’ as used in this sub-
paragraph shall not be construed to include the
portion of the definition contained in paragraph
9)(B)”; and

(ii) by striking “‘or’’ at the end; and

(C) by striking subparagraph (D); and

[(3)]1 (4) by striking paragraph (9), and in-
serting the following:

““(9) ‘identifiable minor’'—

“(A)(1) means a person—

“(I)(aa) who was a minor at the time the
visual depiction was created, adapted, or
modified; or

“‘(bb) whose image as a minor was used in
creating, adapting, or modifying the visual
depiction; and

“(11) who is recognizable as an actual per-
son by the person’s face, likeness, or other
distinguishing characteristic, such as a
unique birthmark or other recognizable fea-
ture; and

““(ii) shall not be construed to require proof
of the actual identity of the identifiable
minor; or

[*“(B) means a computer or computer gen-
erated image that is virtually indistinguish-
able from an actual minor; and

“(10) ‘virtually indistinguishable’ means
that the depiction is such that an ordinary
person viewing the depiction would conclude
that the depiction is of an actual minor.”.]

““(B) means a computer image, computer gen-
erated image, or digital image—

‘(i) that is of, or is virtually indistinguishable
from that of, an actual minor; and

““(ii) that depicts sexually explicit conduct as
defined in paragraph (2)(B); and

““(10) “virtually indistinguishable’—

“(A) means that the depiction is such that an
ordinary person viewing the depiction would
conclude that the depiction is of an actual
minor; and

““(B) does not apply to depictions that are
drawings, cartoons, sculptures, diagrams, ana-
tomical models, or paintings depicting minors or
adults or reproductions of such depictions.”’.
SEC. 6. OBSCENE VISUAL REPRESENTATIONS OF

THE SEXUAL ABUSE OF CHILDREN.

(&) IN GENERAL.—Chapter 110 of title 18,
United States Code, is amended by inserting
after section 2252A the following:

“§2252B. Obscene visual representations of
the sexual abuse of children

“(a) IN GENERAL.—AnNy person who, in a cir-
cumstance described in subsection (d), know-
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ingly produces, distributes, receives, or possesses
with intent to distribute, a visual depiction of
any kind, including a drawing, cartoon, sculp-
ture, or painting, that—

“(1)(A) depicts a minor engaging in sexually
explicit conduct; and

*“(B) is obscene; or

““(2)(A) depicts an image that is, or appears to
be, of a minor engaging in graphic bestiality, sa-
distic or masochistic abuse, or sexual inter-
course, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between per-
sons of the same or opposite sex; and

““(B) lacks serious literary, artistic, political,
or scientific value;
or attempts or conspires to do so, shall be sub-
ject to the penalties provided in section
2252A(b)(1), including the penalties provided for
cases involving a prior conviction.

‘“(b) ADDITIONAL OFFENSES.—ANy person
who, in a circumstance described in subsection
(d), knowingly possesses a visual depiction of
any kind, including a drawing, cartoon, sculp-
ture, or painting, that—

“(1)(A) depicts a minor engaging in sexually
explicit conduct; and

““(B) is obscene; or

““(2)(A) depicts an image that is, or appears to
be, of a minor engaging in graphic bestiality, sa-
distic or masochistic abuse, or sexual inter-
course, including genital-genital, oral-genital,
anal-genital, or oral-anal, whether between per-
sons of the same or opf)osite sex; and

““(B) lacks serious literary, artistic, political,
or scientific value;
or attempts or conspires to do so, shall be sub-
ject to the penalties provided in section
2252A(b)(2), including the penalties provided for
cases involving a prior conviction.

“(c) NONREQUIRED ELEMENT OF OFFENSE.—It
is not a required element of any offense under
this section that the minor depicted actually
exist.

““(d) CIRCUMSTANCES.—The circumstance re-
ferred to in subsections (a) and Sb) is that—

““(1) any communication involved in or made
in furtherance of the offense is communicated or
transported by the mail, or in interstate or for-
eign commerce by any means, including by com-
puter, or any means or instrumentality of inter-
state or foreign commerce is otherwise used in
committing or in furtherance of the commission
of the offense;

““(2) any communication involved in or made
in furtherance of the offense contemplates the
transmission or transportation of a visual depic-
tion by the mail, or in interstate or foreign com-
merce by any means, including by computer;

““(3) any person travels or is transported in
interstate or foreign commerce in the course of
the commission or in furtherance of the commis-
sion of the offense;

‘“(4) any visual depiction involved in the of-
fense has been mailed, or has been shipped or
transported in interstate or foreign commerce by
any means, including by computer, or was pro-
duced using materials that have been mailed, or
that have been shipped or transported in inter-
state or foreign commerce by any means, includ-
ing by computer; or

*(5) the offense is committed in the special
maritime and territorial jurisdiction of the
United States or in any territory or possession of
the United States.

‘“(e) AFFIRMATIVE DEFENSE.—It shall be an
affirmative defense to a charge of violating sub-
section (b) that the defendant—

‘(1) possessed less than 3 such visual depic-
tions; and

“(2) promptly and in good faith, and without
retaining or allowing any person, other than a
law enforcement agency, to access any such vis-
ual depiction—

“(A) took reasonable steps to destroy each
such visual depiction; or

““(B) reported the matter to a law enforcement
agency and afforded that agency access to each
such visual depiction.

““(f) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘visual depiction’ includes unde-
veloped film and videotape, and data stored on
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a computer disk or by electronic means which is
capable of conversion into a visual image, and
also includes any photograph, film, video, pic-
ture, digital image or picture, computer image or
picture, or computer generated image or picture,
whether made or produced by electronic, me-
chanical, or other means;

“(2) the term ‘sexually explicit conduct’ has
the meaning given the term in section 2256(2);
and

““(3) the term ‘graphic’, when used with re-
spect to a depiction of sexually explicit conduct,
means that a viewer can observe any part of the
genitals or pubic area of any depicted person or
animal during any part of the time that the sex-
ually explicit conduct is being depicted.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 110 of
title 18, United States Code, is amended by in-
serting after the item relating to section 2252A
the following:

‘‘2252B. Obscene visual representations of the
sexual abuse of children.”.

(c) SENTENCING GUIDELINES.—

(1) CATEGORY.—Except as provided in para-
graph (2), the applicable category of offense to
be used in determining the sentencing range re-
ferred to in section 3553(a)(4) of title 18, United
States Code, with respect to any person con-
victed under section 2252B of such title, shall be
the category of offenses described in section
2G2.2 of the Sentencing Guidelines.

(2) RANGES.—The Sentencing Commission may
promulgate guidelines specifically governing of-
fenses under section 2252B of title 18, United
States Code, if such guidelines do not result in
sentencing ranges that are lower than those
that would have applied under paragraph (1).

SEC. [6.] 7. RECORDKEEPING REQUIREMENTS.

Section 2257 of title 18, United States Code,
is amended—

(1) in subsection (d)(2), by striking ‘‘of this
section” and inserting ‘‘of this chapter or
chapter 71,”’;

(2) in subsection (h)(3), by inserting *‘, com-
puter generated image, digital image, or pic-
ture,” after “‘video tape’’; and

(3) in subsection (i)—

(A) by striking ‘“‘not more than 2 years”
and inserting ‘‘not more than 5 years’’; and

(B) by striking ‘5 years’ and inserting ‘‘10
years”.

SEC. [7.] 8. SERVICE PROVIDER REPORTING OF
CHILD PORNOGRAPHY AND RE-
LATED INFORMATION.

Section 227 of the Victims of Child Abuse
Act of 1990 (42 U.S.C. 13032) is amended—

(1) in subsection (b)(1), by inserting “‘or a vio-
lation of section 2252B of that title’”” after ‘‘of
that title)™’;

[(1)1(2) in subsection (c), by inserting ‘“‘or
pursuant to”’ after ““to comply with”’;

[(2)1(3) by amending subsection (f)(1)(D) to
read as follows:

‘(D) where the report discloses a violation
of State criminal law, to an appropriate offi-
cial of a State or subdivision of a State for
the purpose of enforcing such State law.”’;

[(3)1(4) by redesignating paragraph (3) of
subsection (b) as paragraph (4); and

[(4)1(5) by inserting after paragraph (2) of
subsection (b) the following new paragraph:

““(3) In addition to forwarding such reports
to those agencies designated in subsection
(b)(2), the National Center for Missing and
Exploited Children is authorized to forward
any such report to an appropriate official of
a state or subdivision of a state for the pur-
pose of enforcing state criminal law.”.

SEC. [8.1 9. CONTENTS DISCLOSURE OF STORED
COMMUNICATIONS.

Section 2702 of title 18, United States Code,
is amended—
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(1) in subsection (b)—

(A) in paragraph (5), by striking “‘or” at
the end;

(B) in paragraph (6)—

(i) in subparagraph (A)(ii), by inserting
““or’” at the end;

(ii) by striking subparagraph (B); and

(iii) by redesignating subparagraph (C) as
subparagraph (B);

(C) by redesignating paragraph (6) as para-
graph (7); and

(D) by inserting after paragraph (5) the fol-
lowing:

““(6) to the National Center for Missing and
Exploited Children, in connection with a re-
port submitted under section 227 of the Vic-
tims of Child Abuse Act of 1990 (42 U.S.C.
13032); or’’; and

(2) in subsection (c)—

(A) in paragraph (4), by striking “‘or” at
the end;

(B) by redesignating paragraph (5) as para-
graph (6); and

(C) by inserting after paragraph (4) the fol-
lowing:

““(5) to the National Center for Missing and
Exploited Children, in connection with a re-
port submitted under section 227 of the Vic-
tims of Child Abuse Act of 1990 (42 U.S.C.
13032); or’™.

SEC. [9.] 10. EXTRATERRITORIAL PRODUCTION
OF CHILD PORNOGRAPHY FOR DIS-
TRIBUTION IN THE UNITED STATES.

Section 2251 of title 18, United States Code,
is amended—

(1) by striking “‘subsection (d)’’ each place
that term appears and inserting ‘‘subsection
(O3

(2) by redesignating subsections (c) and (d)
as subsections (d) and (e), respectively; and

(3) by inserting after subsection (b) the fol-
lowing:

“(c)(1) Any person who, in a circumstance
described in paragraph (2), employs, uses,
persuades, induces, entices, or coerces any
minor to engage in, or who has a minor as-
sist any other person to engage in, any sexu-
ally explicit conduct outside of the United
States, its territories or possessions, for the
purpose of producing any visual depiction of
such conduct, shall be punished as provided
under subsection (e).

““(2) The circumstance referred to in para-
graph (1) is that—

“(A) the person intends such visual depic-
tion to be transported to the United States,
its territories or possessions, by any means,
including by computer or mail; or

“(B) the person transports such visual de-
piction to the United States, its territories
or possessions, by any means, including by
computer or mail.”.

SEC. [10.] 11. CIVIL REMEDIES.

Section 2252A of title 18, United States
Code, as amended by this Act, is amended by
adding at the end the following:

“(f) CiviL REMEDIES.—

“(1) IN GENERAL.—ANYy person aggrieved by
reason of the conduct prohibited under sub-
section (a) or (b) may commence a civil ac-
tion for the relief set forth in paragraph (2).

““(2) RELIEF.—In any action commenced in
accordance with paragraph (1), the court
may award appropriate relief, including—

“(A) temporary, preliminary, or permanent
injunctive relief;

“(B) compensatory and punitive damages;
and

“(C) the costs of the civil action and rea-
sonable fees for attorneys and expert wit-
nesses.”.

SEC. [11.] 12. ENHANCED PENALTIES FOR RE-
CIDIVISTS.

Sections 2251(d), 2252(b), and 2252A(b) of
title 18, United States Code, are amended by
inserting ‘‘chapter 71,”” before ‘‘chapter
109A,” each place it appears.
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SEC. [12.] 13. SENTENCING ENHANCEMENTS FOR
INTERSTATE TRAVEL TO ENGAGE IN
SEXUAL ACT WITH A JUVENILE.

Pursuant to its authority under section
994(p) of title 18, United States Code, and in
accordance with this section, the United
States Sentencing Commission shall review
and, as appropriate, amend the Federal Sen-
tencing Guidelines and policy statements to
ensure that guideline penalties are adequate
in cases that involve interstate travel with
the intent to engage in a sexual act with a
juvenile in violation of section 2423 of title
18, United States Code, to deter and punish
such conduct.

SEC. [13.] 14. MISCELLANEOUS PROVISIONS.

(a) APPOINTMENT OF TRIAL ATTORNEYS.—

(1) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, the
Attorney General shall appoint 25 additional
trial attorneys to the Child Exploitation and
Obscenity Section of the Criminal Division
of the Department of Justice or to appro-
priate U.S. Attorney’s Offices, and those
trial attorneys shall have as their primary
focus, the investigation and prosecution of
Federal child pornography laws.

(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Department of Justice such sums as may
be necessary to carry out this subsection.

(b) REPORT TO CONGRESSIONAL COMMIT-
TEES.—

(1) IN GENERAL.—Not later than 9 months
after the date of enactment of this Act, and
every 2 years thereafter, the Attorney Gen-
eral shall report to the Chairpersons and
Ranking Members of the Committees on the
Judiciary of the Senate and the House of
Representatives on the Federal enforcement
actions under chapter 110 of title 18, United
States Code.

(2) CONTENTS.—The report required under
paragraph (1) shall include—

(A) an evaluation of the prosecutions
brought under chapter 110 of title 18, United
States Code;

(B) an outcome-based measurement of per-
formance; and

(C) an analysis of the technology being
used by the child pornography industry.

(C) SENTENCING GUIDELINES.—Pursuant to
its authority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and policy statements to ensure that the
guidelines are adequate to deter and punish
conduct that involves a violation of para-
graph (3)(B) or (6) of section 2252A(a) of title
18, United States Code, as created by this
Act. With respect to the guidelines for sec-
tion 2252A(a)(3)(B), the Commission shall
consider the relative culpability of pro-
moting, presenting, describing, or distrib-
uting material in violation of that section as
compared with solicitation of such material.
SEC. 15. AUTHORIZATION OF INTERCEPTION OF

COMMUNICATIONS IN THE INVES-
TIGATION OF SEXUAL CRIMES
AGAINST CHILDREN.

Section 2516(1)(c) of title 18, United States
Code, is amended—

(1) by inserting ‘“‘section 1591 (sex trafficking
of children by force, fraud, or coercion),”” after
‘““section 1511 (obstruction of State or local law
enforcement),”’; and

(2) by inserting “‘section 2251A (selling or buy-
ing of children), section 2252A (relating to mate-
rial constituting or containing child pornog-
raphy), section 2252B (relating to child obscen-
ity), section 2260 (production of sexually explicit
depictions of a minor for importation into the
United States), sections 2421, 2422, 2423, and
2425 (relating to transportation for illegal sexual
activity and related crimes),” after ‘‘sections
2251 and 2252 (sexual exploitation of chil-
dren),”.
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INVESTIGATIVE AUTHORITY RELATING
TO CHILD PORNOGRAPHY.

Section 3486(a)(1)(C)(i) of title 18, United
States Code, is amended by striking ‘‘the name,
address’ and all that follows through “‘sub-
scriber or customer utilized,”” and inserting ‘‘the
information specified in section 2703(c)(2)"".

SEC. [14.] 17. SEVERABILITY.

If any provision of this Act, an amendment
made by this Act, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this Act, the amendments
made by this Act, and the application of the
provisions of such to any person or cir-
cumstance shall not be affected thereby.

The PRESIDING OFFICER. Time for
debate shall be limited to 2 hours to be
equally divided between the chairman
and ranking member of the Judiciary
Committee or their designee.

Mr. LEAHY. Am | correct, at the re-
quest of the majority leader, there will
be no vote prior to 5:30?

The PRESIDING OFFICER. That is
the understanding of the Chair.

Mr. LEAHY. Mr. President, because
we are starting late, | ask unanimous
consent—and obviously | would not ob-
ject to a change should the majority
leader or his designee ask otherwise—I
ask unanimous consent the vote be at
5:30, and the time be equally divided
between Senator HATCH and myself.

The PRESIDING OFFICER. In my
capacity as a Senator from New Hamp-
shire, | object.

Mr. LEAHY. | understand, Mr. Presi-
dent, having started the debate at 3:30,
the time would run out at 5:30; is that
correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. Were | to yield back my
time, we would still be in a situation
where it would occur prior to 5:30, un-
less we were in a quorum call; is that
correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. | see your staff running
around making suggestions to the Pre-
siding Officer. | wanted to remind them
that while Senators are merely con-
stitutional impediments to the staff, in
the minds of some, we could still have
the vote at 5:30. | am trying to keep
this schedule to what the distinguished
majority leader wanted and do what
was told others. Frankly, | don’t care
when the vote is, but | do thank the
staff for trying to keep us on other
schedules.

If we go the full time, then the vote
would be, am | correct, unless some
time is vyielded back, it would be
around 20 minutes to 6 and not 5:30?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. The distinguished senior
Senator from Utah is on his way back
from another engagement. | will begin.

| join with Senator HATCH, the Chair-
man of the Judiciary Committee, in
urging passage of S. 151, the Hatch-
Leahy PROTECT Act, a bill providing
important new tools to fight child por-
nography. I commend Senator HATCH
for his leadership and his unflagging ef-
forts to protect our nation’s children

SEC. 16.
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from exploitation by child pornog-
raphers.

When Senator HATCH and | intro-
duced this bill last month, | supported
passing a bill that was identical to the
measure that we worked so hard on in
the last Congress. That bill had passed
the Judiciary Committee and the Sen-
ate unanimously in the 107th Congress.
It did not become law last year be-
cause, even though the Senate was still
meeting, considering and passing legis-
lation, the House of Representatives
had adjourned and would not return to
take action on this measure that had
passed the Senate unanimously or to
work out our differences.

As | said when we introduced the
Hatch-Leahy PROTECT Act and again
as the Judiciary Committee considered
this measure, although this bill is not
perfect, it is a good faith effort to pro-
vide powerful tools for prosecutors to
deal with the problem of child pornog-
raphy within constitutional limits. We
failed to do that in the 1996 Child Por-
nography Prevention Act—“‘CPPA”,
much of which the Supreme Court
struck down last year. We must not
make the same mistake again. The last
thing we want to do is to create years
of legal limbo for our nation’s children,
after which the courts strike down yet
another law as unconstitutional.

I also said at our Judiciary Com-
mittee meeting that | hoped we could
pass the bill in the same form as it
unanimously passed in the last Con-
gress. That is still my position and |
believe it would have been wiser to pro-
ceed in that manner. Since my col-
leagues on the other side of the aisle
and the Administration have jointly
decided not to follow this route, how-
ever, | have nevertheless continued to
work with Senator HATCH to craft the
strongest bill possible that will
produce convictions that will stick
under the constitution.

I urge the Senate to pass this legisla-
tion, and | strongly urge the Repub-
lican leadership in the House of Rep-
resentatives to take this second oppor-
tunity to pass this important legisla-
tion in the form that we send to them.
I urge the Administration to support
this bipartisan measure, instead of
using this debate as an opportunity to
add more changes that strive to make
an ideological statement, but which
may not withstand Constitutional
scrutiny and may bog down the bill. If
we act in a bipartisan manner, we can
have a bill to the President that can
begin working for America’s children
in short order.

I want to take a moment to speak
again about the history of this impor-
tant bill and the joint effort that it
took to get to this point. In May of
2002, | came to the Senate floor and
joined Senator HATCH in introducing
the PROTECT Act, after the Supreme
Court’s decision in Ashcroft v. Free
Speech Coalition ‘“‘Free Speech’”. Al-
though there were some others who
raised constitutional concerns about
specific provisions in that bill, | be-
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lieved that unlike legislative language
proposed by the Administration in the
last Congress, it was a good faith effort
to work within the First Amendment.

Everyone in the Senate agrees that
we should do all we can to protect our
children from being victimized by child
pornography. That would be an easy
debate and vote. The more difficult
thing is to write a law that will both do
that and will produce convictions that
stick. In 1996, when we passed the
CPPA many warned us that certain
provisions of that Act violated the
First Amendment. The Supreme
Court’s decision last year in Free
Speech has proven them correct.

We should not sit by and do nothing.
It is important that we respond to the
Supreme Court’s decision. It is just as
important, however, that we avoid re-
peating our past mistakes. Unlike the
CPPA, this time we should respond
with a law that passes constitutional
muster. Our children deserve more
than a press conference on this issue.
They deserve a law that will last rath-
er than be stricken from the law books.

It is important that we do all we can
to end the victimization of real chil-
dren by child pornographers, but it is
also important that we pass a law that
will withstand First Amendment scru-
tiny. We need a law with real bite, not
one with false teeth.

After joining Senator HATCH in intro-
ducing the PROTECT Act in the 107th
Congress, as chairman of the Judiciary
Committee in the last Congress, | con-
vened a hearing on October 2, 2002 on
the legislation. We heard from the Ad-
ministration, from the National Center
for Missing and Exploited Children—
“NCMEC”’, and from experts who came
and told us that our bill, as introduced,
would pass constitutional muster, but
the House-passed bill supported by the
Administration would not.

I then placed the Hatch-Leahy PRO-
TECT Act on the Judiciary Commit-
tee’s calendar for the October 8, 2002,
business meeting. | continued to work
with Senator HATCH to improve the bill
so that it could be quickly enacted. Un-
fortunately the Judiciary Committee
was unable to consider it because of
procedural maneuvering by my col-
leagues that had nothing to do with
this important legislation.

I still wanted to get this bill done.
That is why, for a full week in October,
| worked to clear and have the full Sen-
ate pass a substitute to the bill that
tracked the Hatch-Leahy proposed
committee substitute in nearly every
area. Indeed, the substitute | offered
even adopted parts of the House bill
which would help the NCMEC work
with local and state law enforcement
on these cases. Twice, | spoke on the
Senate floor imploring that we approve
such legislation. As | stated then,
every single Democratic Senator
cleared that measure. | then urged Re-
publicans to work on their side of the
aisle to clear this measure—so similar
to the joint Hatch-Leahy substitute—
so that we could swiftly enact a law
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that would pass constitutional muster.
Unfortunately, they did not. Facing
the recess before the mid-term elec-
tions, we were stymied again.

Even after the last election, however,
during our lame duck session, | contin-
ued to work with Senator HATCH to
pass this legislation through the Sen-
ate. As | had stated | would do prior to
the election, | called a meeting of the
Judiciary Committee on November 14,
2002. In the last meeting of the Judici-
ary Committee under my Chairman-
ship in the 107th Congress, | placed S.
2520, the Hatch-Leahy PROTECT Act,
on the agenda yet again. At that meet-
ing the Judiciary Committee amended
and approved this legislation. We
agreed on a substitute and to improve-
ments in the victim shield provision
that | authored.

Although I did not agree with certain
of Senator HATCH’s amendments, be-
cause | thought that they risked hav-
ing the bill declared unconstitutional, |
nevertheless both called for the Com-
mittee to approve the bill and voted for
the bill in its amended form. That is
the legislative process. I compromised
on some issues, and Senator HATCH
compromised on others. Even though
the bill was not exactly as either of us
would have wished, we both worked fer-
vently to seek its passage.

I sought, the same day as the bill
unanimously passed the Judiciary
Committee, to gain the unanimous
consent of the full Senate to pass the
Hatch-Leahy PROTECT Act as re-
ported, and | worked with Senator
HATCH to clear the bill on both sides of
the aisle. I am pleased that the Senate
did pass the bill by unanimous consent.
I want to thank Senator HATCH for all
he did to help clear the bill for passage
in the 107th Congress. Unfortunately,
the House failed to act on this measure
last year and the Administration de-
cided not to push for passage. If they
had, we could have passed a bill, sent it
to the President, and already had a
new law on the books.

Instead, we were forced to repeat the
entire process again, and | am here
again with Senator HATCH asking yet
again that this bill be enacted. I am
glad to have been able to work hand-in-
hand with Senator HATCH on the PRO-
TECT Act because, it is a bill that
gives prosecutors and investigators the
tools they need to combat child por-
nography. The Hatch-Leahy PROTECT
Act strives to be a serious response to
a serious problem. Let me outline some
of the bill’s important provisions:

Section 3 of the bill creates two new
crimes aimed at people who distribute
child pornography and those who use
such material to entice children to do
illegal acts. Each of these new crimes
carries a 15 year maximum prison sen-
tence for a first offense and double that
term for repeat offenders. First, the
bill criminalizes the pandering of child
pornography, creating a new crime to
respond to the Supreme Court’s recent
ruling striking down the CPPA’s defi-
nition of pandering. This provision is
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narrower than the old “‘pandering’’ def-
inition in at least one way that re-
sponds to a specific Court criticism.
The new crime only applies to the peo-
ple who actually pander the child por-
nography or solicit it, not to all those
who possess the material ‘‘down-
stream’ and it requires the govern-
ment to demonstrate that the defend-
ant acted with the specific intent that
the material is believed to be child por-
nography. The bill also contains a di-
rective to the Sentencing Commission
which asks it to distinguish between
those who pander or distribute such
material and those who only “‘solicit”
the material. As with narcotics cases,
distributors and producers are more
culpable than users and should be more
harshly punished for maximum deter-
rent effect.

I would have liked for the pandering
provision to be crafted more narrowly
so that ‘“‘purported” material was not
included and so that all pandering
prosecutions would be linked to ‘“‘ob-
scenity” doctrine. That is the way that
Senator HATCH and | originally wrote
and introduced this provision in the
last Congress. Unfortunately, the
amendment process has resulted in
some expansions to this once non-con-
troversial provision that may subject
it to a constitutional challenge. Thus,
while it responds to some specific con-
cerns raised by the Supreme Court
there are constitutional issues that the
courts will have to seriously consider
with respect to this provision. | will
discuss these issues later.

Second, the bill creates a new crime
that | proposed to take direct aim at
one of the chief evils of child pornog-
raphy: namely, its use by sexual preda-
tors to entice minors either to engage
in sexual activity or the production of
more child pornography. This was one
of the compelling arguments made by
the government before the Supreme
Court in support of the CPPA, but the
Court rejected that argument as an in-
sufficient basis to ban the production,
distribution or possession of ‘‘virtual”
child pornography. This bill addresses
that same harm in a more targeted and
narrowly tailored manner. It creates a
new felony, which applies to both ac-
tual and virtual child pornography, for
people who use such material to entice
minors to participate in illegal activ-
ity. This will provide prosecutors a po-
tent new tool to put away those who
prey upon children using such pornog-
raphy B whether the child pornography
is virtual or not.

Next, this bill attempts to revamp
the existing affirmative defense in
child pornography cases both in re-
sponse to criticisms of the Supreme
Court and so that the defense does not
erect unfair hurdles to the prosecution
of cases involving real children. Re-
sponding directly to criticisms of the
Court, the new affirmative defense ap-
plies equally to those who are charged
with possessing child pornography and
to those who actually produce it, a
change from current law. It also al-

CONGRESSIONAL RECORD —SENATE

lows, again responding to specific Su-
preme Court criticisms, for a defense
that no actual children were used in
the production of the child pornog-
raphy—i.e. that it was made using
computers. At the same time, this pro-
vision protects prosecutors from unfair
surprise in the use of this affirmative
defense by requiring that a defendant
give advance notice of his intent to as-
sert it, just as defendants are currently
required to give if they plan to assert
an alibi or insanity defense. As a
former prosecutor | suggested this pro-
vision because it effects the real way
that these important trials are con-
ducted. With the provision, the govern-
ment will have sufficient notice to
marshal the expert testimony that
may be needed to rebut this ‘“‘virtual
porn’’ defense in cases where real chil-
dren were victimized.

This improved affirmative defense
measure also provides important sup-
port for the constitutionality of much
of this bill after the Free Speech deci-
sion. Even Justice Thomas specifically
wrote that it would be a key factor for
him. This is one reason for making the
defense applicable to all non-obscene,
child pornography, as defined in 18
U.S.C. §2256. In the bill’s current form,
however, the affirmative defense is not
available in one of the new proposed
classes of virtual child pornography,
which would be found at 18 U.S.C.
§2252B(b)(2). This omission may render
that provision unconstitutional under
the First Amendment, and | hope that,
as the legislative process continues, we
can work to improve the bill in this
and other ways. | do not want to be
here again in five years, after yet an-
other Supreme Court decision striking
this law down.

The bill also provides needed assist-
ance to prosecutors in rebutting the
virtual porn defense by removing a re-
striction on the use of records of per-
formers portrayed in certain sexually
explicit conduct that are required to be
maintained under 18 U.S.C. §2257, and
expanding such records to cover com-
puter images. These records, which will
be helpful in proving that the material
in question is not ‘“‘virtual’ child por-
nography, may be used in federal child
pornography and obscenity prosecu-
tions under this Act. The purpose of
this provision is to protect real chil-
dren from exploitation. It is important
that prosecutors have access to this in-
formation in both child pornography
and obscenity prosecutions, since the
Supreme Court’s recent decision has
had the effect of narrowing the child
pornography laws, making more likely
that the general obscenity statutes
will be important tools in protecting
children from exploitation. In addition,
the Act raises the penalties for not
keeping accurate records, further de-
terring the exploitation of minors and
enhancing the reliability of the
records.

Next, the Hatch-Leahy bill contains
several provisions altering the defini-
tion of ‘‘child pornography’ in re-
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sponse to the Free Speech case. One ap-
proach would have been simply to add
an ‘“‘obscenity” requirement to the
child pornography definitions. Out-
lawing all obscene child pornography—
real and virtual; minor and ‘youthful-
adult;” simulated and real—would
clearly pass a constitutional challenge
because obscene speech enjoys no pro-
tection at all. Under the Miller obscen-
ity test, such material (1) ‘‘appeals to
the prurient interest,” (2) is utterly
“offensive” in any ‘“‘community,” and
(3) has absolutely no serious “literary,
artistic or scientific value.”

Some new provisions of this bill do
take this ‘“‘obscenity’ approach, like
the new §2252B(b)(1) and, to a lesser ex-
tent the new §2252B(b)(2), which I craft-
ed with Senator HATCH. Other provi-
sions, however, take a different ap-
proach. Specifically, the CPPA’s defini-
tion of ‘“‘identifiable minor’” has been
modified in the bill to include a prong
for persons who are ““virtually indistin-
guishable from an actual minor.” This
adopts language from Justice O’Con-
nor’s concurrence in the Free Speech
case. Thus, while this language is de-
fensible, | predict that this provision
will be the center of much constitu-
tional debate. Although | will explain
in more detail later, these new defini-
tional provisions risk crossing the con-
stitutional line. | am not alone in this
view and ask to have supporting letters
from constitutional experts printed in
the record.

This bill also contains a variety of
other measures designed to increase
jail sentences in cases where children
are victimized by sexual predators.
First, it enhances penalties for repeat
offenders of child sex offenses by ex-
panding the predicate crimes which
trigger tough, mandatory minimum
sentences. Second, the bill requires the
U.S. Sentencing Commission to address
a disturbing disparity in the current
Sentencing Guidelines. The current
sentences for a person who actually
travels across state lines to have sex
with a child are not as high as for child
pornography. The Commission needs to
correct this oversight immediately, so
that prosecutors can take these dan-
gerous sexual predators off the street.
These are all strong measures designed
to protect children and increase prison
sentences for child molesters and those
who otherwise exploit children.

The Hatch-Leahy PROTECT Act also
has several provisions designed to pro-
tect the children who are victims in
these horrible cases. Privacy of the
children must be paramount. It is im-
portant that they not be victimized yet
again in the criminal process. This bill
provides for the first time ever an ex-
plicit shield law that prohibits the
name or other non physical identifying
information of the child victim (other
than the age or approximate age) from
being admitted at any child pornog-
raphy trial. It is also intended that
judges can and will take appropriate
steps to ensure that such information
as the child’s name, address or other
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identifying information not be publicly
disclosed during the pretrial phase of
the case or at sentencing as well. The
bill also contains a provision requiring
the judge to instruct the jury, upon re-
quest of the government, that no infer-
ence should be drawn against the
United States because of information
inadmissible under the new shield law.

The Hatch-Leahy PROTECT Act also
amends certain reporting provisions
governing child pornography. Specifi-
cally, it allows federal authorities to
report information they receive from
the Center from Missing and Exploited
Children, (*‘CMEC”), to state and local
police without a court order. In addi-
tion, the bill removes the restrictions
under the Electronic Communications
Privacy Act, (ECPA) for reporting the
contents of, and information per-
taining to, a subscriber of stored elec-
tronic communications to the CMEC
when a mandatory child porn report is
filed with the CMEC pursuant to 42
U.S.C. §13032.

While this change may invite rogue
federal, state or local agents to try to
circumvent all subpoena and court
order requirements under ECPA and
allow them to obtain subscriber emails
and information by triggering the ini-
tial report to the CMEC themselves, it
should be well understood that this is
not the intention behind this provision.
These important safeguards are not
being altered in any way, and a delib-
erate use of the tip line by a govern-
ment agent to circumvent the well es-
tablished statutory requirements of
these provisions would be a serious vio-
lation of the law. Nevertheless, we
should still consider further clarifica-
tion to guard against subverting the
safeguards in ECPA from government
officials going on fishing expeditions
for stored electronic communications
under the rubric of child porn inves-
tigations.

As | made clear when this bill was in-
troduced, | continue to express my dis-
appointment in the Department of Jus-
tice information sharing regulations
related to the CMEC tip line. Accord-
ing to a recent Government Account-
ing Office, (GAO) report, due to out-
dated turf mentalities, the Attorney
General’s regulations exclude both the
United States Secret Service and the
U.S. Postal Inspection Service from di-
rect access to important tip line infor-
mation. That is totally unacceptable,
especially in the post 9-11 world where
the importance of information sharing
is greater than ever. How can the Ad-
ministration justify support of this
Hatch-Leahy bill, which allows state
and local law enforcement officers such
access, when they are simultaneously
refusing to allow other federal law en-
forcement agencies access to the same
information? | made this request in my
statement when we introduced this
bill, but once more | urge the Attorney
General to end this unseemly turf bat-
tle and to issue regulations allowing
both the Secret Service and the Postal
Inspection Service, who both perform
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valuable work in investigating these
cases, to have access to this important
information so that they can better
protect our nation’s children.

The Hatch-Leahy bill also provides
for extraterritorial jurisdiction where
a defendant induces a child to engage
in sexually explicit conduct outside the
United States for the purposes of pro-
ducing child pornography which they
intend to transport to the United
States. The provision is crafted to re-
quire the intent of actual transport of
the material into the United States,
unlike the House bill from the last
Congress, which criminalized even an
intent to make such material ‘“‘acces-
sible.”” Under that overly broad word-
ing, any material posted on a web site
internationally could be covered,
whether or not it was ever intended
that the material be downloaded in the
United States. Under the bill we con-
sider today, however, proof of a specific
intent to send such material to the
United States is required.

Finally, the bill provides a new pri-
vate right of action for the victims of
child pornography. This provision has
teeth, including injunctive relief and
punitive damages that will help to put
those who produce child pornography
out of business for good. I commend
Senator HATcH for his leadership on
this provision and his recognition that
such punitive damages provisions are
important means of deterring mis-
conduct. These provisions are impor-
tant, practical tools to put child por-
nographers out of business for good and
in jail where they belong.

As | mentioned previously, the PRO-
TECT Act is a good faith effort to
tackle the child pornography problem,
and | have supported its passage from
the outset. | am also glad that because
of our bipartisan cooperation, Senator
HATCH and | were able to offer a joint
amendment in Committee  that
strengthened the bill further against
constitutional attack. Here are some of
the improvements that we jointly
made to the bill as introduced.

The Hatch-Leahy amendment created
a new specific intent requirement in
the pandering crime. The provision is
now better focused on the true wrong-
doers and requires that the government
prove beyond a reasonable doubt that
the defendant actually intended others
to believe that the material in question
is obscene child pornography. This is a
positive step.

The Hatch-Leahy amendment nar-
rowed the definition of ‘“‘sexually ex-
plicit conduct” for prosecutions of
computer created child pornography.
Although | continue to have serious
reservations about the constitu-
tionality of prosecuting cases involving
such “‘virtual child pornography’’ after
the Supreme Court’s decision in Free
Speech Coalition v. Ashcroft, nar-
rowing the definition of the conduct
covered provides another argument
that the provision is not as overbroad
as the one in the CPPA. | had also pro-
posed a change that contained an even
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better definition, in order to focus the
provision to true ‘“hard core’’ child por-
nography, and | hope we will consider
such a change as the process continues.

The Hatch-Leahy amendment the
saved the existing ‘‘anti-morphing”
provision from a fresh constitutional
attack by excluding 100% virtual child
pornography from its scope. That
morphing provision was one of the few
measures from the CPPA that the Su-
preme Court did not strike down last
year. | am pleased that we are avoiding
placing this measure in constitutional
peril in this bill.

The Hatch-Leahy amendment refined
the definition of virtual child pornog-
raphy in the provision that Senator
HATCH and | worked together to craft
last year, which will be new 18 U.S.C. §
2252B. These provisions rely to a large
extent on obscenity doctrine, and thus
are more rooted in the constitution
than other parts of the bill. I was
pleased that the Hatch-Leahy amend-
ments includes in new 2252B(2) a defini-
tion that the image be ‘“‘graphic’’—that
is one where the genitalia are actually
shown during the sex act for two rea-
sons.

First, because the old law would have
required proof of ‘‘actual’”’ minors in
cases with ‘“‘virtual’ pictures, | believe
that this clarification will remove a
potential contradiction from the new
law which pornographers could have
used to mount a defense. Second, it
will provide another argument sup-
porting the law’s constitutionality be-
cause the new provision is narrowly
tailored to cover only the most ‘““hard
core’” child pornography. I am dis-
appointed that we could not include a
similar definition in the S. 151’s other
virtual child pornography provision,
which was included at the request of
the Administration. | hope that will be
considered as this bill moves forward.

The Hatch-Leahy amendment also
clarifies that digital pictures are cov-
ered by the PROTECT Act, an impor-
tant addition in today’s world of dig-
ital cameras and camcorders.

These were important changes, and |
was glad to work with Senator HATCH
to craft them.

This law is not perfect, however, and
I would have liked to see some addi-
tional improvements to the bill. Let
me outline some of them.

First, regarding the tip line, 1 would
have liked to further clarify that law
enforcement agents may not and
should not ‘“tickle the tip line” to
avoid the key protections of the Elec-
tronic Communications Privacy Act
(ECPA). This might have included
clarifying 42 U.S.C. §13032 that the ini-
tial tip triggering the report may not
be generated by the government’s in-
vestigative agents themselves. A tip
line to the CMEC is just that—a way
for outsiders to report wrongdoing to
the CMEC and the government, not for
the government to generate a report to
itself without following otherwise re-
quired lawful process. It was not the
intent of any part of this bill to alter
that purpose.



S2580

Second, regarding the affirmative de-
fense, | would have liked to ensure that
there is an affirmative defense for each
new category of child pornography and
for all cases where a defendant can
prove in court that a specific, non-ob-
scene image was made using not any
child but only actual, identifiable
adults. That will no doubt be a basis
for attacking the constitutionality of
this law.

As a general matter, it is worth re-
peating that we could be avoiding all
these problems were we to take the
simple approach of outlawing ‘‘ob-
scene”’ child pornography of all types,
which we do in one new provision that
I suggested. That approach would
produce a law beyond any possible
challenge. This approach is also sup-
ported by the National Center for Miss-
ing and Exploited Children, which we
all respect as the true expert in this
field.

Following is an excerpt from the Cen-
ter’s answer to written questions sub-
mitted after our hearing, which | will
place in the record in its entirety and
I quote:

Our view is that the vast majority (99—
100%) of all child pornography would be
found to be obscene by most judges and ju-
ries, even under a standard of beyond a rea-
sonable doubt in criminal cases. Even within
the reasonable person under community
standards model, it is highly unlikely that
any community would not find child pornog-
raphy obscene. . . .

In the post Free Speech decision legal cli-
mate, the prosecution of child pornography
under an obscenity approach is a reasonable
strategy and sound policy.

Based on this letter, according to the
National Center for Missing and Ex-
ploited Children, the approach that is
least likely to raise constitutional
questions—using established obscenity
law—is also an effective one. In short,
the obscenity approach is the most
narrowly tailored to prevent child por-
nography. New section 2252B adopts
this obscenity approach, but because
that is not the approach that other
parts of the PROTECT Act uses, | rec-
ognize that it contains provisions
about which some may have legitimate
Constitutional questions.

Specifically, in addition to the provi-
sions that | have already discussed,
there were two amendments adopted in
the Judiciary Committee in the last
Congress and one on this Congress to
which | objected that are included in
the bill as we consider it today. | felt
and still feel that these alterations
from the original way that Senator
HATCH and | introduced the bill need-
lessly risk a serious constitutional
challenge to a bill that provided pros-
ecutors the tools they needed to do
their jobs, and that the bill would be
even stronger than it is now were they
changed. Let me discuss my opposition
to these changes adopted by the Judici-
ary Committee in this Congress and
the last.

Although 1 worked with Senator
HATCH to write the new pandering pro-
vision in the PROTECT Act, | did not
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support two of Senator HATCH’s amend-
ments extending the provision to cover
(1) ““purported’” material, and (2) mate-
rial not linked to obscenity.

First, in the last Congress during our
markup | objected to an amendment
from Senator HATCH to include in the
pandering provision ‘“‘purported’”’ mate-
rial, which criminalizes speech even
when there is no underlying material
at all—whether obscene or non-ob-
scene, virtual or real, child or adult.
The pandering provision is an impor-
tant tool for prosecutors to punish true
child pornographers who for some tech-
nical reason are beyond the reach of
the normal child porn distribution or
production statutes. It is not meant to
federally criminalize talking dirty over
the internet or the telephone when the
person never possesses any material at
all. That is speech, and that goes too
far.

The original pandering provision in
S. 2520 as introduced last Congress was
quite broad, and some argued that it
presented constitutional problems as
written, but | thought that prosecutors
needed a strong tool, so | supported
Senator HATCH on that provision.

I was heartened that Professor
Schauer of Harvard, a noted First
Amendment expert, testified at our
hearing last year that he thought that
the original provision was Constitu-
tional, barely. Unfortunately, Pro-
fessor Schauer has since written to me
stating that this new amendment to in-
clude “‘purported” material ‘‘would
push well over the constitutional edge
a provision that is now up against the
edge, but probably barely on the con-
stitutional side of it | placed his let-
ter in the record upon introduction of
the bill in this Congress on January 13,
2003.

The second amendment to the pan-
dering provision to which I objected ex-
panded it to cover cases not linked in
any way to obscenity. It would allow
prosecution of anyone who “‘presented”’
a movie that was intended to cause an-
other person to believe that it included
a minor engaging in sexually explicit
conduct, whether or not it was obscene
and whether or not any real child was
involved. Any person or movie theater
that presented films like Traffic,
Romeo and Juliet, and American Beau-
ty would be guilty of a felony. The very
point of these dramatic works is to
cause a person to believe that some-
thing is true when in fact it is not.
These were precisely the overbreadth
concerns that led 7 justices of the Su-
preme Court to strike down parts of
the 1996 Act. We do not want to put
child porn convictions on hold while we
wait another 6 years to see if the law
will survive constitutional scrutiny.

Because these two changes endanger
the entire pandering provision, because
they are unwise, and because that sec-
tion is already strong enough to pros-
ecute those who peddle child pornog-
raphy, | oppose those expansions of the
provision and still hope that we can re-
consider them.
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Although | joined Senator HATCH in
introducing this bill, even when it was
introduced last year | expressed con-
cern over certain provisions. One such
provision was the new definition of
“identifiable minor.”” When the bill
was introduced, | noted that this provi-
sion might “‘both confuse the statute
unnecessarily and endanger the already
upheld ““morphing” section of the
CPPA.” | said | was concerned that it
““‘could present both overbreadth and
vagueness problems in a later constitu-
tional challenge.”” Unfortunately, this
provision remains problematic and sus-
ceptible to constitutional challenge.

As the bill developed, a change to the
definition of ‘“‘identifiable minor” ex-
panded it to cover ‘“‘virtual’ child por-
nography—that is, 100% computer gen-
erated pictures not involving any real
children. For that reason, it presented
additional constitutional problems
similar to the Administration sup-
ported House bill. | objected to this
amendment when it was added to the
bill in the last Congress in Committee,
and | continue to have serious concerns
with it now.

The ““identifiable minor’ provision in
the PROTECT Act may be used with-
out any link to obscenity doctrine.
Therefore, what potentially saved the
original version we introduced in the
107th Congress was that it applied to
child porn made with real ‘“‘persons.”
The provision was designed to cover all
sorts of images of real kids that are
morphed or altered, but not something
entirely made by computer, with no
child involved.

The change adopted in the Judiciary
Committee last year and supported by
the Administration, however, redefined
“identifiable minor’ by creating a new
category of pornography for any ‘‘com-
puter generated image that is virtually
indistinguishable from an actual
minor” dislodged, in my view, that sole
constitutional anchor. The new provi-
sion could be read to include images
that never involved real children at all
but were 100 percent computer gen-
erated.

That was not the original goal of this
provision, and that was the reason it
was constitutional. There are other
provisions in this bill that deal with
obscene virtual child pornography that
| support, such as those in new section
2252B, which are linked to obscenity
doctrine. This provision, however, was
intended to ease the prosecutor’s bur-
den in cases where images of real chil-
dren were cleverly altered to avoid
prosecution. By changing the identifi-
able minor provision into a virtual
porn provision, the Administration has
needlessly endangered its constitu-
tionality.

For these reasons, | was glad to work
alongside Senator HATCH to narrow
this provision before the Judiciary
Committee. Unfortunately, despite our
best efforts, | fear we did not do every-
thing possible to strengthen it against
constitutional attack. Let me explain.

Although the Hatch-Leahy amend-
ment adopted in Committee included a
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slightly narrower definition of sexually
explicit conduct and excluded cartoons,
sculptures, paintings, anatomical mod-
els and the like, the virtual porn provi-
sion still sweeps quite broadly and is
potentially vague. New section
2252A(2)(B)(i) lumps in such truly ‘“*hard
core’” sexual activities such as inter-
course, bestiality, and s&m in with
simple lascivious exhibition of the
genitals and simulated intercourse
where any part of a breast is shown.
Equating such disparate types of con-
duct, however, does not mesh with
community standards and is precisely
the type of “‘one size fits all’” approach
that the Supreme Court rejected in the
area of virtual pornography in the Free
Speech case. The contrast between this
broad definition and the tighter defini-
tion in new Section 2252B(b)(2), crafted
by Senator HATCH and myself, is strik-
ing. In fact, | suggested that we include
the same definition of ‘‘graphic’ con-
duct found in new section 2252B in the
new Section 2252A virtual child porn
provision to better focus it on hard
core conduct. Unfortunately, the Ad-
ministration rejected that proposal and
the provision may be open to over-
breadth attacks.

I also believe that there is a vague-
ness concern in the new statute 2252A
because, while it is clearly aimed at
“virtual’’ child pornography (where no
real children are involved), it still re-
quires ‘“‘actual’’ conduct. In the realm
of computer generated images, how-
ever, the distinction between actual
and simulated conduct makes no sense.
It is so vague and confusing that | fear
that clever defendants might seek to
argue that this new provision still re-
quires proof ‘‘actual” sexual acts in-
volving real children. | hope that this
language is further clarified in order to
address these concerns.

The Supreme Court made it clear
that we can only outlaw child pornog-
raphy in two situations: No. 1, it is ob-
scene, or No. 2, it involves real kids.
That is the law as stated by the Su-
preme Court, whether or not we agree
with it.

Senator HATCH and | agree that legis-
lation in this area is important. But re-
gardless of our personal views, any law
must be within constitutional limits or
it does no good at all. The amended
identifiable minor provision, which
would include most “‘virtual child por-
nography”’ in the definition of child
pornography, in my view, crosses the
constitutional line, however, and need-
lessly risks protracted litigation that
could assist child pornographers in es-
caping punishment.

Another new provision in the bill in-
cludes a mandatory directive to the
United States Sentencing Commission
to establish penalties for these new
crimes at certain levels. In my experi-
ence, however, the non-partisan Sen-
tencing Commission operates best
when it is allowed to study an issue
carefully and come up with a par-
ticular sentencing guideline based
upon its expertise in these matters. In
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fact, in child pornography cases the
Sentencing Commission has estab-
lished appropriately high penalties in
the past, and there is no reason to be-
lieve that it would not do so again with
respect to these new laws.

While most all of the provisions of
the Hatch-Leahy PROTECT Act are de-
signed to withstand constitutional
scrutiny, unfortunately legal experts
could not vouch for the constitu-
tionality of the bill supported by the
Administration in the last Congress,
which seemed to challenge the Su-
preme Court’s decision, rather than ac-
commodate the restraints spelled out
by the Supreme Court. That proposal
and the associated House bill from the
107th Congress simply ignored the Su-
preme Court’s decision, reflecting an
ideological response rather than a
carefully drawn bill that would stand
up to scrutiny.

I supported passage of the PROTECT
Act as Senator HATCH and | introduced
it and as it passed the Senate unani-
mously in the last Senate. Even so, |
was willing to work with him to fur-
ther amend the bill in the Judiciary
Committee. Some amendments that we
considered in committee | supported
because they improved the bill. Others
went too far.

These provisions raise legitimate
concerns, but in the interest of making
progress | support consideration and
passage of the measure in its current
form. | hope that we can work to fur-
ther improve this bill so that it has the
best possible chance of withstanding a
constitutional challenge.

That is not everyone’s view. Others
evidently think it is more important to
make an ideological statement than to
write a law. A media report on this leg-
islation at the end of the last Congress
reported the wide consensus that the
Hatch-Leahy bill was more likely than
the House bill to withstand scrutiny,
but quoted a Republican House member
as stating: ‘““Even if it comes back to
Congress three times we will have cre-
ated better legislation.”

To me, that makes no sense. Why not
create the ‘‘better legislation” right
now for today’s children, instead of in-
viting more years of litigation and put-
ting at risk any convictions obtained
in the interim period before the Su-
preme Court again reviews the con-
stitutionality of Congress’ effort to ad-
dress this serious problem? That is
what the PROTECT Act seeks to ac-
complish.

Even though this bill is not perfect, |
am glad to stand with Senator HATCH
to secure its approval by the Senate as
I did in the last Congress. The floor
statements, including my statement
today and the statement and material
I placed in the CONGRESSIONAL RECORD
on introduction of this bill on January
13, 2003, will be important to the legis-
lative history of this matter, and so |
seek consent to place letters from ex-
perts in the record commenting upon
aspects of the bill. Creating a com-
prehensive record is especially impor-
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tant for statutes that face constitu-
tional challenges, as this law nearly
certainly will.

As | have explained, | believe that
this issue is so important that | have
been willing to compromise and to sup-
port a measure even though | do not
agree with each and every provision
that it contains. That is how legisla-
tion is normally passed. | hope that the
administration and the House do not
decide to play politics with this issue
and seek further changes that could
bog the bill down. I urge swift consider-
ation and passage of this important bill
as it is currently written. It is aimed
at protecting our Nation’s children.

Just to further explain my support
for this measure and to reiterate, let
me continue. As | said when we intro-
duced the Hatch-Leahy PROTECT Act,
again, as the Judiciary Committee con-
sidered this measure, although the bill
is not perfect, and on this subject it is
difficult to get a perfect bill, it is a
good-faith effort to provide powerful
tools for prosecutors to deal with the
problem of child pornography within
constitutional limits. We failed to do
that in 1996 with the Child Pornog-
raphy Prevention Act, much of which
the Supreme Court struck down last
year.

I hope we would not make the same
mistake again. The last thing we want
to do is to create years of legal limbo
for our Nation’s children, after which
the courts strike down yet another law
as unconstitutional.

I also said at our Judiciary Com-
mittee meeting that | hoped we could
pass the bill in the same form as unani-
mously passed in the last Congress.
That is still my position. | believe it
would have been wiser to have pro-
ceeded in that manner. Since my col-
leagues on the other side of the aisle,
at the request of the administration,
have decided not to follow this route, |
have nevertheless continued to work
with Senator HATCH to craft the
strongest bill possible to produce con-
victions that will stick under the Con-
stitution.

In my years as a prosecutor, |
learned that it was important to make
sure that any cases we brought were
based on legislation that was constitu-
tional in the first place so the prosecu-
tion would stick.

| urge the Senate to pass the Hatch-
Leahy bill, and I urge the Republican
leadership in the House of Representa-
tives to take the second opportunity to
pass this important legislation. As |
said earlier, the Senate did pass it last
year. The other body did not take up
our bill.

| also urge the administration to sup-
port this bipartisan measure. It is not
a partisan issue to be against child por-
nographers. We are all against child
pornographers, Republican or Demo-
crats. Those who are parents or grand-
parents feel very strongly the desire to
pass this legislation. If we act in a bi-
partisan manner we can have a bill to
the President that begins working to
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protect America’s children, and we can
do it in very short order.

Our children deserve more than a
press conference on this issue. It is
easy enough for people to stand up and
say they are against child pornog-
raphers, as though anyone here would
be for them. But it is one thing to have
a press conference and another thing to
give to prosecutors tools they can use.
Our children deserve a law that will
last rather than one that is passed to
make political points but will be
struck down as unconstitutional.

Let me describe a few of the provi-
sions in the Hatch-Leahy bill. Section 3
of the bill creates two new crimes
aimed at people who distribute child
pornography and those who use such
material to entice children to do ille-
gal acts. The bill creates a new crime
that | propose to take direct aim at
one of the chief evils of child pornog-
raphy; namely, its use by sexual preda-
tors to entice minors to either engage
in sexual activity or other crimes. This
15-year felony will provide prosecutors
a potent new tool to put away those
who actually prey upon children in
using such pornography.

Next, this bill revamps existing af-
firmative defense of child pornography
cases, both in response to criticisms of
the Supreme Court. As a former pros-
ecutor, | made sure that the provision
is drafted to protect prosecutors from
unfair surprise in the use of affirmative
defense by requiring a defendant give
advance notice of his intent to assert.

Frankly, what | did was put myself
in the position of what prosecutors
would have to do to get convictions. |
tried to make sure by the provisions |
put into this bill, that prosecutors
would have the tools to give them the
best chance to get such convictions.

Next, the Hatch-Leahy bill contains
several provisions altering the defini-
tion of child pornography in response
to the free speech case in allowing
prosecution of virtual or computer-cre-
ated child porn. Some such provisions
take the traditional obscenity ap-

proach, like the new section 2252(b)
which | crafted with Senator HATCH.
Other provisions, however, take a

broader approach as advocated by the
administration last year. | predict this
provision will be the center of much
constitutional debate. | am afraid that
some in the administration were more
eager to have a debating point than
they were to have something on which
prosecutors could rely.

The bill also contains a variety of
other measures designed to increase
jail sentences in cases where victims
are actually sexually victimized by
sexual predators. The bill requires the
U.S. Sentencing Commission to address
what | believe is a disturbing disparity
in the current sentencing guidelines.

What is disturbing to me is that the
current sentences for a person who ac-
tually travels across State lines to
have sex with a child are not as high as
they are for child pornography. The
Commission needs to correct this over-
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sight immediately so prosecutors can
take such dangerous sexual predators
off the streets.

The Hatch-Leahy PROTECT Act also
has several provisions designed to pro-
tect the children who are victims in
these horrible cases. Privacy of the
children must be paramount. Unfortu-
nately, sometimes, if you drag the
name of a child who has been the vic-
tim of a sexual predator out into the
public, then they are victimized yet
again, even as you go after the pred-
ator. The bill provides for the first
time ever an explicit shield law that
prohibits a name or other nonphysical
identifying information of the child
victim from being admitted at child
pornography trials.

Finally, the bill provides a new pri-
vate right of action for the victims of
child pornography. This is something
we have not done before in this arena.
This provision has real teeth. It in-
cludes injunctive relief and punitive
damages to help put those who produce
child pornography out of business for
good. | commend Senator HATCH for his
recognition that punitive damage pro-
visions are an important means for de-
terring misconduct.

Some of these people think if they
just move from place to place and
nothing happens to them, they are free.
If they know that whatever profits
they make are gone and they are going
to have punitive damages assessed and
still may face, on top of that, criminal
action, then they will think twice.
These are important, practical tools
not only to put child pornographers out
of business but to put them in jail.

The law is not perfect. As | said, |
wish we had adopted the version that
had unanimously passed the Senate
last Congress, that all Republicans and
Democrats supported. That was the de-
cision made by the majority not to do
that.

As a general matter, it is worth re-
peating that we could be avoiding all
problems if we were to take the simple
approach of outlawing obscene child
pornography of all types. The reason I
say that is because of the experts in
this area, and it is a very difficult area,
agree. This approach is supported by
the National Center for Missing and
Exploited Children. 1 think we all re-
spect them as true experts on pro-
tecting the children. | wish we had fol-
lowed their approach.

Following, again, is an excerpt from
the answer to the Senator’s written
questions submitted after a hearing
and | quote:

Our view is that the vast majority (99-100
percent) of all child pornography would be
found to be obscene by most judges and ju-
ries, even under a standard of beyond a rea-
sonable doubt in criminal cases. . . .

In the post Free Speech decision legal cli-
mate, the prosecution of child pornography
under an obscenity approach is a reasonable
strategy and sound policy.

Thus, according to the National Cen-
ter for Missing and Exploited children,
the approach least likely to raise con-
stitutional questions—using estab-
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lished obscenity law—is also an effec-
tive one.

Because certain provisions do not fol-
low this approach, | recognize that
some may have legitimate constitu-
tional questions about provisions in
this act. These provisions raise legiti-
mate concerns, but in the interests of
making progress, | support consider-
ation and passage of the measure in its
current form, and | hope we can work
to improve the bill so it has the best
possible chance of withstanding a con-
stitutional challenge.

The bill is not perfect but | am glad
to stand with Senator HATCH to secure
its approval by the Senate, as | did in
the last Congress.

I know | speak for the Senator from
Utah that the thing both of us want is
that we have a bill that can be used by
those attacking pornographers, pros-
ecutors attacking pornographers, that
will stand up in court. It is not a case
of there are people for or against child
pornographers. We are all against
them. But we want to make sure for
the prosecutor, if you sue them, if you
seek injunctive relief if you prosecute,
that you win.

I believe this issue is so important
that | have been willing to compromise
and to support a measure, even though
I do not agree with each and every pro-
vision it contains. | hope the adminis-
tration, and the other body, do not de-
cide to play politics with this issue and
seek further changes that could bog
down the bill. Had they allowed the bill
to go forward last year, the one Sen-
ator HATcH and | brought to the floor
of the Senate and passed unanimously,
we would have a bill in law—a law on
the books today. But | urge swift con-
sideration and passage of this impor-
tant bill as it is currently written. It is
aimed at protecting our Nation’s chil-
dren.

It is important we do all we can to
end the victimization of real children
by child pornographers, but it is also
important that we pass a law that will
withstand first amendment scrutiny.
We need a law with real bite, not one
with false teeth.

I ask unanimous consent to have ex-
pert views on this legislation printed in
the RECORD, in addition to the sup-
porting letters and materials to which
I referred.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL CENTER FOR MISSING
AND EXPLOITED CHILDREN,
October 17, 2002.
Hon. PATRICK J. LEAHY,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR SENATOR LEAHY: Thank you for the
opportunity to express the views of the Na-
tional Center for Missing and Exploited Chil-
dren on these critically important issues for
our nation’s children. Your stewardship of
the Committee’s tireless efforts to craft a
statute that will withstand constitutional
scrutiny is wise and in the long-term best in-
terest of the nation. The National Center for
Missing and Exploited Children is grateful
for your leadership on this issue.
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Please find below my response to your
written questions submitted on October 9,
2002 regarding the ‘“‘Stopping Child Pornog-
raphy: Protecting our Children and the Con-
stitution.”

1. Our view is that the vast majority (99-
100%) of all child pornography would be
found to be obscene by most judges and ju-
ries, even under the standard of beyond a
reasonable doubt in criminal cases. Even
within the reasonable person under commu-
nity standards model, it is highly unlikely
that any community would not find child
pornography obscene.

There is a legitimate concern that the ob-
scenity standard does not fully recognize,
and therefore punish the exceptional harm to
children inherent in child pornography. This
issue can be addressed by the enactment of
tougher sentencing provisions if the obscen-
ity standard is implemented in the law re-
garding child pornography. Moreover, mere
possession of obscene materials under cur-
rent law in most jurisdictions is not a crimi-
nal violation. If the obscenity standard were
implemented for child pornography the legis-
lative intent should be clear concerning pun-
ishment for possession of child obscene por-
nography.

In the post—Free Speech decision legal cli-
mate the prosecution of child pornography
cases under an obscenity approach is a rea-
sonable strategy and sound policy.

2. Based on my experience all the images in
actual criminal cases meet the lawful defini-
tion of obscenity, irrespective of what com-
munity you litigate the case. In my experi-
ence there has never been a visual depiction
of child pornography that did not meet the
constitutional requirements for obscenity.

3. The National Center for Missing and Ex-
ploited Children fully supports the correc-
tion of this sentencing disparity and wel-
comes the provision of additional tools for
federal judges to remove these predators
from our communities. These types of of-
fenders belong to a demographic that is the
highest percentile in terms of recidivism
than any other single offender category.

4. The National Center for Missing and Ex-
ploited Children fully supports language that
allows only ‘‘non-government sources’” to
provide tips to the CyberTipline. The role of
the CyberTipline at the National Center for
Missing and Exploited Children is to provide
tips received from the public and Electronic
Communication Services communities and
make them available to appropriate law en-
forcement agencies. Due in part to the over-
whelming success of the system and in part
to the tragedies of September 11, 2001, federal
law enforcement resources cannot address all
of the legitimate tips and leads received by
the CyberTipline. Allowing the National
Center for Missing and Exploited Children
and appropriate federal agencies to forward
this valuable information to state and local
law enforcement while at the same time ad-
dressing legitimate privacy concerns is fully
supported.

5. The victim shield provision is an excel-
lent and timely policy initiative and one
that is fully supported by the National Cen-
ter for Missing and Exploited Children. This
provision should allow the narrow exception
to a general non-disclosure clause that an-
ticipates the need for law enforcement and
prosecutors to use the victim’s photography
and other relevant information for the sole
purpose of verification and authentication of
an actual child victim in future cases. This
exception would allow the successful pros-
ecution of other cases that may involve a
particular victim and still provide the pro-
tection against the re-victimization by the
criminal justice system.

6. The National Center for Missing and Ex-
ploited Children fully supports extending the
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terms of authorized supervised release in fed-
eral cases involving in exploitation of mi-
nors. The evidence for extended supervision
in such cases is overwhelming. Without ade-
quate treatment and continued supervision,
there is a significantly higher risk for re-of-
fending by this type of offender. Moreover,
thee is a significant link between those of-
fenders who possess child pornography and
those who sexually assault children. Please
see the attached studies that the National
Center for Missing and Exploited Children
has produced on these issues.

Thank you again for the opportunity to ad-
dress these important issues. Should you
need further input or assistance please con-
tact us at your convenience.

Sincerely,
DANIEL ARMAGH,
Director, Legal Resource Division.
MAY 13, 2002.
Chairman PATRICK J. LEAHY,
U.S. Senate Judiciary Committee, Dirksen Sen-
ate Office Building, Washington, DC.

DEAR CHAIRMAN LEAHY: We write to ex-
press our grave concern with the legislation
recently proposed by the Department of Jus-
tice in response to the Supreme Court’s deci-
sion in Ashcroft, et al. v. The Free Speech Coa-
lition, et al., No. 00-795 (Apr. 16, 2002). In par-
ticular, the proposed legislation purports to
ban speech that is neither obscene nor un-
protected child pornography (indeed, the bill
expressly targets images that do not involve
real human beings at all). Accordingly, in
our view, it suffers from the same infirmities
that led the Court to invalidate the statute
at issue in Ashcroft.

We emphasize that we share the revulsion
all Americans feel toward those who harm
children, and fully support legitimate efforts
to eradicate child pornography. As the Court
in Ashcroft emphasized, however, in doing so
Congress must act within the limits of the
First Amendment. In our view, the bill pro-
posed by the Department of Justice fails to
do so.

Respectfully submitted,

Jodie L. Kelley, Partner,
Block, LLC, Washington, DC.

Erwin Chemerinsky, Sydney M. Irmas Pro-
fessor of Public Interest Law, Legal Ethics
and Political Science, University of South-
ern California Law School, Los Angeles, CA.

Paul Hoffman, Partner, Schonbrun,
DeSimone, Seplow, Harris and Hoffman,
LLP, Venice, CA.

Adjunct Professor, University of Southern
California Law School, Los Angeles, CA.

Gregory P. Magarian, Assistant Professor
of Law, Villanova University School of Law,
Villanova, PA.

Jamin Raskin, Professor of Law, American
University, Washington College of Law,
Washington, DC.

Donald B. Verrilli, Jr., Partner, Jenner and
Block, LLC, Washington, DC.

HARVARD UNIVERSITY,
Cambridge, MA, October 3, 2002.

Jenner and

Re S. 2520.

Hon. PATRICK LEAHY,
U.S. Senate, Committee on the Judiciary,
Washington, DC.

DEAR SENATOR LEAHY: Following up on my
written statement and on my oral testimony
before the Committee on Wednesday, Octo-
ber 2, 2002, the staff of the Committee has
asked me to comment on the constitutional
implications of changing the current version
of S. 2520 to change the word ‘“material’’ in
Section 2 of the bill (page 2, lines 17 and 19)
to ““purported material.”

In my opinion the change would push well
over the constitutional edge a provision that
is now right up against that edge, but prob-
ably barely on the constitutional side of it.
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As | explained in my statement and orally,
the Supreme Court has from the Ginzburg
decision in 1966 to the Hamling decision in
1973 to the Free Speech Coalition decision in
2002 consistently refused to accept that
“‘pandering’ may be an independent offense,
as opposed to being evidence of the offense of
obscenity (and, by implication, child pornog-
raphy). The basic premise of the pandering
prohibition in S. 2520 is thus in some tension
with more than thirty-five years of Supreme
Court doctrine. What may save the provi-
sion, however, is the fact that pandering
may also be seen as commercial advertise-
ment, and the commercial advertisement of
an unlawful product or service is not pro-
tected by the Supreme Court’s commercial
speech doctrine, as the Court made clear in
both Virginia Pharmacy and also in Pitts-
burgh Press v. Human Relations Commission,
413 U.S. 376 (1973). It is important to recog-
nize, however, that this feature of commer-
cial speech doctrine does not apply to non-
commercial speech, where the description or
advocacy of illegal acts is fully protected un-
less under the narrow circumstances, not ap-
plicable here, of immediate incitement.

The implication of this is that moving
away from communication that could be de-
scribed as an actual commercial advertise-
ment decreases the availability of this ap-
proach to defending Section 2 of S. 2520. Al-
though it may appear as if advertising ‘“ma-
terial’”’ that does not exist at all (““purported
material’’) makes little difference, there is a
substantial risk that the change moves the
entire section away from the straight com-
mercial speech category into more general
description, conversation, and perhaps even
advocacy. Because the existing arguments
for the constitutionally of this provision are
already difficult ones after Free Speech Coa-
lition, anything that makes this provision
less like a straight offer to engage in com-
mercial transaction increases the degree of
constitutional jeopardy. By including ‘“‘pur-
ported” in the relevant section, the pan-
dering looks less commercial, and thus less
like commercial speech, and thus less open
to the constitutional defense | outlined in
my written statement and oral testimony.

I hope that this is helpful.

Yours sincerely,
FREDERICK SCHAUER,
Frank Stranton Professor
of the First Amendment.

Mr. LEAHY. Mr. President, | see the
distinguished senior Senator from
Utah, the chairman of our committee,
in the Chamber. As | said earlier, |
would certainly yield once he arrived. |
commend him for his cosponsorship of
this bill. | yield the floor, reserving the
remainder of my time.

Mr. HATCH. | thank my colleague.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | ask
unanimous consent that the committee
amendments be adopted en bloc and
that the motion to reconsider be laid
on the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee amendments were
agreed to.

Mr. HATCH. Mr. President, I am de-
lighted that we are considering S. 151,
the PROTECT Act of 2003. Senator
LEAHY and | introduced this bill last
May following the Supreme Court’s de-
cision in Ashcroft v. Free Speech Coali-
tion, a ruling that made child pornog-
raphy prosecutions immeasurably
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more difficult. This problem is intoler-
able and demands our immediate at-
tention. Because we could not get this
bill to the President’s desk last year, it
has been my top priority this year.

I want to begin by thanking Senator
LEAHY and his staff for working so dili-
gently with me in writing the PRO-
TECT Act during the past ten months.
While we have not seen eye to eye on
every provision, we have agreed about
most of them. We still have some hon-
estly held disagreements, but that is
hardly unusual when people talk about
the First Amendment. Senator LEAHY’s
valuable input and insights helped to
make this a better bill. 1 very much
hope that he is as proud of the final re-
sult as | am.

Mr. President, Congress has long rec-
ognized that child pornography pro-
duces three distinct and lasting harms
to our children. First, child pornog-
raphy whets the appetites of pedophiles
and prompts them to act out their per-
verse sexual fantasies on real children.
Second, child pornography is a tool
used by pedophiles to break down the
inhibitions of children. Third, child
pornography creates an immeasurable
and indelible harm on the children who
are abused to manufacture it.

It goes without saying that we have a
compelling interest in protecting our
children from harm. The PROTECT
Act strikes a necessary balance be-
tween this goal and the First Amend-
ment.

First—and most significantly—the
bill plugs a gaping loophole that exists
in current law. Following the Supreme
Court’s decision last April, child por-
nographers can evade even legitimate
prosecutions by falsely claiming that
their sexually explicit materials did
not depict real children. This frivolous
argument is made possible by the
growth of technology. Computer imag-
ing technology has become so sophisti-
cated that even experts often cannot
say with absolute certainty that an
image is real or a “‘virtual”’ computer
creation. The PROTECT Act therefore
permits a prosecution to proceed when
the child pornography involves life-like
computer images of real kids. The bill
balances this provision by creating a
new and powerful affirmative defense.
In virtually every prosecution for child
pornography, the PROTECT Act af-
fords the accused a complete defense to
liability upon a showing that the child
pornography did not involve an actual
minor. In creating this new balance,
the bill responds directly to the con-
cerns expressed by the Supreme Court
in the Free Speech Coalition decision.

Second, the PROTECT Act creates
three brand new offenses that are de-
signed to target some particular prob-
lems that stem from child pornog-
raphy. One provision prohibits the use
of child pornography to entice a minor
to participate in sexual activity or
some other crime. Another prohibits
offers to buy, sell or trade either ob-
scene or actual child pornography. The
third creates a new offense for obscene
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child pornography that will be pun-
ished more severely than ordinary ob-
scenity.

Third, the PROTECT Act expands the
record keeping requirements in exist-
ing law that apply to those who decide
to produce sexually explicit materials.
Section 7 of the bill expands the scope
of materials covered to reflect the
computerized manner in which they
are increasingly being distributed and
sold. Producers of such sexually ex-
plicit materials must make and main-
tain records confirming that no actual
minors were involved in the making of
the sexually explicit materials. In light
of the difficulty experts face in deter-
mining an actor’s true age and identity
just by viewing the material itself,
maintaining these records is vital to
ensuring that only adults appear in
such productions.

Fourth, in recognition of the enor-
mous breadth and scope of the problem,
the PROTECT Act broadens enforce-
ment efforts in order to create a more
level playing field. Section 9 of the bill
provides extra-territorial jurisdiction
over those foreign producers of child
pornography who transport, or intend
to transport, such materials to the
United States. Because this is one area
of the law where we can truly benefit
from more vigorous enforcement, sec-
tion 14 of the bill directs the Depart-
ment of Justice to appoint 25 addi-
tional attorneys dedicated to enforcing
child pornography laws, and section 11
creates a new civil action for those ag-
grieved by such violations. The PRO-
TECT Act also toughens existing pen-
alties for offenders. Not only does it
broaden the category of repeat offend-
ers subject to more stringent criminal
sentences, but it also calls on the U.S.
Sentencing Commission to review the
appalling low sentences that currently
apply to offenders who travel across
state lines in order to have sex with
children.

Finally, the PROTECT Act contains
new provisions to refine and enhance
the government’s existing authority to
tackle child sex crimes. Section 15 adds
a number of child crimes into the sec-
tion of Title 18 that authorizes the gov-
ernment to apply for wiretaps. Without
this new provision, the government
could not seek a wiretap to investigate
cases where, for example, children are
being forced to engaging in sex for
money. Section 16 updates the type of
information the government can obtain
from telephone companies with an ad-
ministrative subpoena in, among other
things, an investigation involving the
sexual exploitation of children. Other
sections of the bill, moreover, enhance
the ability of internet service providers
to report instances when they spot
child pornography, and authorize the
release of that information to state
and local officials for prosecution.

The PROTECT Act has been carefully
drafted to avoid constitutional con-
cern. | wish it could be stronger. But
because of the Supreme Court deci-
sions, we have had to draft it the way
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we have. From the beginning, | have
worked very hard to digest the rel-
evant legal issues and to make the
PROTECT Act square with the law as
articulated by the Supreme Court. This
bill has gone through more than a
dozen rounds of edits since we began
drafting it in April 2002. The issues are
complex, and we have meticulously
gone over every word and phase numer-
ous times in order to write a carefully
tailored law that will withstand judi-
cial review. | am confident that we
have done just that. The end result of
all of our hard work is a bill that we
can all be proud of: One that is tough
on pedophiles and child pornographers
in a measured and constitutional way.

Congress has consistently acted in a
bipartisan manner to address the
harms of child pornography. | am
pleased to report that we are doing so
again with the PROTECT Act. This has
been a bipartisan effort from the begin-
ning, and it remains a bipartisan effort
today.

I respect my colleagues on the other
side for being willing to work with us
to fashion this bill in a constitu-
tionally sound form. We expect the
overwhelming support of Members on
both sides of the aisle, and, quite
frankly, our Nation’s children deserve
no less.

Mr. President, | ask unanimous con-
sent that the Congressional Budget Of-
fice cost estimate for the PROTECT
Act, S. 151, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 19, 2003.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional
Budget Office has prepared the enclosed cost
estimate for S. 151, the Prosecutorial Rem-
edies and Tools Against the Exploitation of
Children Today Act of 2003.

If you wish further details on this esti-
mate, we will be pleased to provide them.
The CBO staff contact is Mark Grabowicz.

Sincerely,

U.S.

DOUGLAS HOLTZ-EAKIN.
Enclosure.
CONGRESSIONAL BUDGET OFFICE COST
ESTIMATE, FEBRUARY 19, 2003
S. 151: PROSECUTORIAL REMEDIES AND TOOLS
AGAINST THE EXPLOITATION OF CHILDREN
TODAY ACT OF 2003
[As reported by the Senate Committee on
the Judiciary on January 30, 2003]
SUMMARY

S. 151 would establish new federal crimes
and expand authorities under existing crimes
against child pornography. It also would give
law enforcement agents additional powers to
investigate offenders. The bill would author-
ize the appropriation of such sums as may be
necessary for the Attorney General to ap-
point 25 additional trial attorneys to pros-
ecute child pornographers.

Assuming appropriations of the necessary
amounts, CBO estimates that implementing
S. 151 would cost about $55 million over the
2003-2008 period for new attorneys and for an-
ticipated costs to the federal court and pris-
on system as a result of those hires. About
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$30 million of the total estimated would be
to accommodate more convicted offenders in
federal prisons. This legislation could affect
direct spending and receipts, but we estimate
that any such effects would be less than
$500,000 annually.

S. 151 contains no intergovernmental man-
dates as defined in the Unfunded Mandates
Reform Act (UMRA). Any costs resulting
from the voluntary disclosure of stored com-
munications by public electronic commu-
nications providers would be insignificant.
The bill would impose a private-sector man-
date as defined in UMRA on producers in-
volved in interstate and foreign commerce of
certain sexually explicit material. CBO esti-
mates that the cost of the mandate would
not exceed the annual threshold by UMRA
($117 million in 2003, adjusted annually for
inflation).

ESTIMATED COST TO THE FEDERAL GOVERNMENT

The estimated budgetary impact of S. 151
is shown in the following table. The costs of
this legislation fall within budget function
750 (administration of justice).

By fiscal year, in millions of dollars—

2003 2004 2005 2006 2007 2008

CHANGES IN SPENDING SUBJECT TO APPROPRIATION

Estimated Authorized Level ......... 1 5 9 12 14 15
Esti | Outlays 1 5 9 12 14 15

In addition to the costs shown above, en-
acting S. 151 could affect direct spending and
receipts. However, we estimate that any
such effects would be less than $500,000 in
any year.

BASIS OF ESTIMATE

CBO estimates that implementing S. 151
would cost about $55 million over the 2003-
2008 period, mostly to hire attorneys and to
accommodate more prisoners in the federal
prison system. For this estimate, CBO as-
sumes that the bill will be enacted during
2003 and that the necessary amounts will be
appropriated for each fiscal year. In addi-
tion, we estimate that the bill would in-
crease revenues and direct spending by less
than $500,000 each year.

Spending subject to appropriation

Based on information from the Department
of Justice, CBO estimates that the costs of
hiring 25 additional attorneys and necessary
support staff would reach $3 million in fiscal
year 2004 and would total $18 million over
the 2003-2008 period, subject to the appropria-
tion of the necessary amounts.

Because the bill would establish new fed-
eral crimes and would provide funding for
more attorneys to prosecute offenders, the
government would be able to pursue more
cases than it could under current law. Based
on information from the Administrative Of-
fice of the United States Courts, CBO expects
the 25 new attorneys to generate roughly 600
new cases each year against child sex offend-
ers, which would increase court costs by
about $9 million over the 2003-2008 period.
Those costs would be subject to the avail-
ability of appropriated funds.

In addition, implementing S. 151 would in-
crease costs to the federal prison system to
accommodate more convicted offenders. The
effects of this legislation on the prison sys-
tem cannot be predicted with certainty, but
based on incarceration rates and prison sen-
tences for current sex offenders, CBO expects
that the additional cases generated by S. 151
would increase the prison population by
roughly 1,000 prisoners per year by 2008. At
an annual cost per prisoner of about $7,000
(at 2003 prices), CBO estimates that the cost
to support those additional prisoners would
be a little less than $30 million over the 2003-
2008 period.
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Direct spending and receipts

Because those prosecuted and convicted
under S. 151 could be subject to criminal
fines, the federal government might collect
additional fines if the legislation is enacted.
Collections of such fines are recorded in the
budget as revenues (i.e., governmental re-
ceipts), which are deposited in the Crime
Victims Fund and later spent. CBO expects
that any additional revenues and direct
spending would be less than $500,000 annu-
ally.

ESTIMATED IMPACT ON STATE, LOCAL, AND
TRIBAL GOVERNMENTS

S. 151 contains no intergovernmental man-
dates as defined in UMRA. Any costs result-
ing from the voluntary disclosure of stored
communications by public electronic com-
munications providers would be insignifi-
cant.

ESTIMATED IMPACT ON THE PRIVATE SECTOR

S. 151 would impose a private-sector man-
date as defined by UMRA on producers in-
volved in interstate and foreign commerce of
certain sexually explicit material. Under
current law, those producers are required to
create and maintain records of all per-
formers portrayed in certain sexually ex-
plicit conduct displayed in any book, maga-
zine, periodical, film, or video tape. This bill
would expand the recordkeeping requirement
to include performers portrayed in a com-
puter-generated image, digital image, or pic-
ture. CBO estimates that the cost for addi-
tional recordkeeping would be small and
would not exceed the annual threshold estab-
lished by UMRA ($117 million in 2003, ad-
justed annually for inflation).

Estimate Prepared By: Federal Costs:
Mark Grabowicz (226-2860); Impact on State,
Local, and Tribal Governments: Greg Waring
(225-3220); and Impact on the Private Sector:
Jean Talarico (226-2949)

Estimate Approved By: Peter H. Fontaine;
Deputy Assistant Director for Budget Anal-
ysis.

Mr. HATCH. | suggest the absence of
a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr. FiT1z-
GERALD). Without objection, it is so or-
dered.

Mr. LEAHY. Mr. President, how
much time remains for the Senator
from Vermont or his designees?

The PRESIDING OFFICER. Thirty-
nine minutes and 13 seconds.

Mr. LEAHY. Mr. President, | ask how
much time is remaining to the Senator
from Vermont and how much time to
the Senator from Utah.

The PRESIDING OFFICER. The Sen-
ator has 33 minutes; the Senator from
Utah has no time remaining.

Mr. HATCH. Mr. President, would I
be correct, if | yielded back my time,
then all time would be yielded back? Is
that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEAHY. While sorely tempted
only as a chance to demonstrate an
earlier point, | will refrain from that
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, |1 ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRASSLEY. Mr. President, | rise
today in support of the PROTECT Act,
which | am proud to be co-sponsoring
with Senators HATCH, LEAHY and oth-
ers. | have been greatly concerned with
the increase in reports of child abduc-
tions and murders, so I am glad to be a
part of this effort to address this grow-
ing problem. In my tenure on the Judi-
ciary Committee, | have long fought
for our Nation’s children, and have ar-
dently supported laws that bring them
and their families greater protection.

This legislation comes at a critical
time because we are hearing more and
more about children being taken from
their homes or schools and abused, or
worse, murdered. Our children are a
gift to us, are our national treasure,
and are our future. We must do all that
we can to protect these innocents and
give law enforcement every tool pos-
sible to ferret out the criminals who
would do our children harm. With this
legislation, we will be ensuring a great-
er measure of protection for our chil-
dren.

This bill helps the public know about
sexual predators in their communities,
improves the Nation’s ability to re-
spond to child abduction reports, and
aids criminal investigators and pros-
ecutors in their efforts to protect the
public by identifying and locking-up
child predators.

I urge my fellow Senators to vote for
this important bill.

Mr. SCHUMER. Mr. President, | rise
today in support of S. 151, the Prosecu-
torial Remedies and Tools Against the
Exploitation of Children Today Act, or
the PROTECT Act, a critical piece of
legislation which is desperately needed
to fight the war on child pornography.

And make no mistake, the fight
against child pornography is indeed a
war. It’s a worldwide war being fought
out largely on the worldwide web.
Child pornographers are organized and
spread across the globe, but the globe
is a lot smaller now that the Internet
reaches from Antwerp, Belgium, to
Antwerp, New York, and everywhere in
between.

As | speak, prosecutors across our
country are fighting an exponential
growth in child pornography, from here
and abroad, and they are struggling to
keep up with the wily tactics of the
child pornographers.

To fight this critical fight, our pros-
ecutors need new, more, and better
weapons. Just as our local police in so
many communities are taking to the
streets outgunned by drug dealers, our
cybercops are working at a techno-
logical disadvantage as they go after
cybersmut purveyors.

The enemy does not sit still and nei-
ther should we. The PROTECT Act
gives prosecutors more of the weapons
they need.
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We cannot and we will not permit
child pornographers to hide behind the
courts or modern technology. We can-
not and we will not permit them to
continue to abuse children, real, live
children, children from all races, back-
grounds and creeds.

We must send child pornographers
the message that Congress will not tol-
erate child abuse or child pornography,
today, tomorrow, or ever, no matter
what the state of technology is. Tech-
nology is intended to help children, not
hurt them. This bill helps us take a big
step in that direction.

The PROTECT Act goes a long way
toward strengthening federal law
against child pornography.

For starters, it creates two new
crimes which target distributors of
child pornography and people who en-
tice new children to engage in it.

The bill provides tough punishment
with both of these crimes carrying a
maximum penalty of 15 years in prison
for a first offense and double that for
repeat offenders. Only through serious
measures like these can we show that
we are serious about fighting this war
on child pornography.

Like our anti-terrorism laws which
deal with the threat from overseas, the
PROTECT Act deals with the threat to
our children from those who make
child pornography overseas then bring
it into the United States. This new law
will say that if you force a child to par-
ticipate in pornography and intend to
send that pornography to the United
States, you are committing a crime
and answerable to our system of jus-
tice. In short, you are going to jail, and
you’re not looking at a short stint in
any country club prison. You are doing
serious time.

The PROTECT Act specifically in-
creases penalties for people who com-
mit repeat acts of sex offenses by ex-
panding the types of crimes which can
trigger mandatory minimum sen-
tences. In this bill, we back up our
tough talk on penalties by requiring
the U.S. Sentencing Commission to fix
a disparity in the current sentencing
scheme.

Believe it or not, under current law,
under some circumstances you can get
less jail time for having sex with a
child than you’d get for possessing
child pornography. The PROTECT Act
fixes this absurd disparity.

The PROTECT Act also provides pro-
tection for the true victims of child
pornography, the children who are used
and abused to make it.

A recent New York Times article
highlighted the horrific truth about
who these children are. In the article,
in the Sunday New York Times from
February 9, 2003, the author wrote that
““most children depicted in child por-
nography are prepubescent, with most
of them appearing to be from 6 to 11
years old” and “many of the victims
appear to be toddlers or infants.”
These are real children, our children,
children who need to be protected from
this despicable evil.
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And as its name implies, the PRO-
TECT Act protects these children. This
legislation provides, for the first time,
a ‘“‘child victim shield provision’” to
protect the names of victims. Under
this provision, the Government can file
a motion in a child pornography case
to keep the name, address, social secu-
rity number and other nonphysical
identifying information of the real
child victim from being revealed.

This is critical to successful child
pornography prosecutions. To get child
victims to cooperate, we must protect
their identities. To reveal the name of
a child pornography victim without
good cause and through a judge, would
be to victimize that child twice. We
cannot permit that to happen.

This bill also protects victims by cre-
ating, again for the first time, a new
private right of action for victims of
child pornography against those who
produce it. We are hearing a lot about
tort reform here these days, but | hope
my colleagues will agree that victims
of child pornography should have the
right to collect punitive damages from
their abusers. If anyone deserves puni-
tive damages, they do.

But the bill does not stop there. It
also addresses a subject that has been
of some controversy in light of the Su-
preme Court decision last year, but
which we need to address. That subject
is the use of modern technology by
child pornographers to attempt to hide
the fact that their images are made
using real children.

In the old days, child pornographers
would ply their filthy craft by taking
photographs and distributing them.
With the advent of television, child
pornographers began to take video im-
ages, images which displayed real, live
children engaged in sick, perverted sex-
ual or obscene acts.

With the development of the video
recorder, child pornographers were able
to store these images and distribute
them more widely. With the develop-
ment of the CD and DVD, the images
could be stored on a disk which could
literally fit in the palm of your hand.

The greatest growth in the creation
and distribution of child pornography,
however, has come in recent years with
the development of the Internet and
the digital image. These developments
have permitted child pornographers to
disseminate their product exponen-
tially, not only across America, but
around the world, with a few simple
strokes of a keyboard.

As the New York Times observed,
‘“the combination of digital photograph
and high-speed home Internet across
has set off what authorities say is an
explosion of homemade child pornog-
raphy in recent years, with growing
numbers of victims.”” We need to stop
the number of victims by shrinking the
number of child pornographers.

In fact, today, it has become appar-
ent through evidence submitted to
Congress by the National Center for
Missing and Exploited Children and
other groups that child pornographers
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use technology to disguise depictions
of real children to make them uniden-
tifiable and appear to be computer gen-
erated.

Some efforts are being undertaken to
deal with so-called ‘‘virtual porn”
which distorts the images of real chil-
dren, but those efforts don’t go far
enough.

We need to do more to bring the law
up to speed with the technology of
child pornography. The PROTECT Act
attempts to do so.

One of our Nation’s biggest law en-
forcement problems is the failure of
Federal authorities to work closely
with their state counterparts. This is
especially true when it comes to child
pornography. There are countless cases
where Federal officials have stepped on
state officers’ toes while conducting
parallel investigations and never talk-
ing with each other. This bill requires
a greater degree of Federal local co-
ordination than has ever happened be-
fore in these kinds of cases.

In sum, the time has come to send a
message to child pornographers. We are
telling them that no matter how ad-
vanced their computers and cameras
are, child porn makers and puveryors
cannot run and hide from American
law enforcement.

This is a 21st century problem in
need of a 21st century solution. The
PROTECT Act does not solve all of our
problems in this area, but it’s a step in
the right direction.

Mr. LEAHY. Mr. President, we are
near 5:30. Even though | have more
time remaining, in a couple of minutes
I am going to yield back that time. |
understand from both the Republican
side and the Democratic side that
Members prefer to vote at 5:30.

Let me first ask for the yeas and
nays on the pending legislation.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. LEAHY. | thank the Chair.

Mr. President, as | said earlier in my
speech, | would much prefer that we
pass exactly the bill Senator HATCH
and | wrote last year and which passed
the Senate unanimously. It was then
for some reason that leadership in the
other body decided not to bring it up.
Now we have written one that is very
much like the original Hatch-Leahy
bill with some modification. I am wor-
ried about some of the modifications
because of the constitutional problem
that may arise, but I am willing to sup-
port this bill and will vote for this bill.

I would hope the other body would
take this bill as it is and not add fur-
ther to it. | think what happened last
year was the case where we passed a
good piece of legislation. Republicans
and Democrats came together across
the political spectrum and passed a
good bill on child pornography. And
some, | guess, were more concerned
about making speeches and all than to
actually pass a piece of legislation that
would protect children.



February 24, 2003

I have looked at this with the eyes of
a former prosecutor. | want to be able
to go after child pornographers. There
is nobody in this body—Republican or
Democrat—who is on the side of child
pornographers. This is not a free
speech question; this a child abuse
question. Nobody supports those who
abuse children for this purpose.

So let us understand that and know
we can pass this piece of legislation.
Let’s hope nobody tries to change it to
make a political football of it. Let it
go forward.

Mr. President, | ask unanimous con-
sent that Senator BLANCHE LINCOLN of
Arkansas be added as a cosponsor of
the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. With that, Mr. Presi-
dent, | yield the floor and yield back
the remainder of my time.

The PRESIDING OFFICER. The
clerk will read the bill for the third
time.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill, as amended,
pass? The yeas and nays have been or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. | announce that
the Senator from Kansas (Mr.
BROWNBACK), the Senator from Rhode
Island (Mr. CHAFEE), the Senator from
Alaska (Ms. MURKOwsKI), and the Sen-
ator from Alaska (Mr. STEVENS) are
necessarily absent.

Mr. REID. | announce that the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from West Virginia (Mr.
BYRD), the Senator from South Dakota
(Mr. DASCHLE), the Senator from Flor-
ida (Mr. GRAHAM), the Senator from
Vermont (Mr. JEFFORDS), the Senator
from Massachusetts (Mr. KERRY), the
Senator  from Connecticut (Mr.
LIEBERMAN), the Senator from Arkan-
sas (Mrs. LINCOLN), the Senator from
Florida (Mr. NELSON), the Senator from
Nebraska (Mr. NELSON), the Senator
from Rhode Island (Mr. REED), and the
Senator from Oregon (Mr. WYDEN), are
necessarily absent.

| further announce that, if present
and voting, the Senator from Delaware
(Mr. BIDEN), the Senator from Massa-
chusetts (Mr. KERRY), the Senator from
Arkansas (Mrs. LINCOLN), the Senator
from Rhode Island (Mr. REED), and the
Senator from Oregon (Mr. WYDEN)
would each vote “‘aye”.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 84,
nays 0, as follows:

[Rollcall Vote No. 35 Leg.]

YEAS—84
Akaka Bayh Breaux
Alexander Bennett Bunning
Allard Bingaman Burns
Allen Bond Campbell
Baucus Boxer Cantwell
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Carper Fitzgerald McConnell
Chambliss Frist Mikulski
Clinton Graham (SC) Miller
Cochran Grassley Murray
Coleman Gregg Nickles
Collins Hagel Pryor
Conrad Harkin Reid
Cornyn Hatch Roberts
Corzine Hollings Rockefeller
Craig Hutchison Santorum
Crapo Inhofe Sarbanes
Dayton Inouye Schumer
DeWine Johnson Sessions
Dodd Kennedy Shelby
Dole Kohl Smith
Domenici Kyl Snowe
Dorgan Landrieu Specter
Durbin Lautenberg Stabenow
Edwards Leahy Sununu
Ensign Levin Talent
Enzi Lott Thomas
Feingold Lugar Voinovich
Feinstein McCain Warner
NOT VOTING—16
Biden Jeffords Nelson (NE)
Brownback Kerry Reed
Byrd Lieberman Stevens
Chafee Lincoln Wyden
Daschle Murkowski
Graham (FL) Nelson (FL)

The bill (S. 151), as amended, was
passed, as follows:

S. 151

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Prosecu-
torial Remedies and Tools Against the Ex-
ploitation of Children Today Act of 2003"" or
“PROTECT Act”.

SEC. 2. FINDINGS.

Congress finds the following:

(1) Obscenity and child pornography are
not entitled to protection under the First
Amendment under Miller v. California, 413
U.S. 15 (1973) (obscenity), or New York v.
Ferber, 458 U.S. 747 (1982) (child pornography)
and thus may be prohibited.

(2) The Government has a compelling state
interest in protecting children from those
who sexually exploit them, including both
child molesters and child pornographers.
“The prevention of sexual exploitation and
abuse of children constitutes a government
objective of surpassing importance,”” New
York v. Ferber, 458 U.S. 747, 757 (1982) (em-
phasis added), and this interest extends to
stamping out the vice of child pornography
at all levels in the distribution chain.
Osborne v. Ohio, 495 U.S. 103, 110 (1990).

(3) The Government thus has a compelling
interest in ensuring that the criminal prohi-
bitions against child pornography remain en-
forceable and effective. ““[T]he most expedi-
tious if not the only practical method of law
enforcement may be to dry up the market
for this material by imposing severe crimi-
nal penalties on persons selling, advertising,
or otherwise promoting the product.” Fer-
ber, 458 U.S. at 760.

(4) In 1982, when the Supreme Court de-
cided Ferber, the technology did not exist to:
(A) computer generate depictions of children
that are indistinguishable from depictions of
real children; (B) use parts of images of real
children to create a composite image that is
unidentifiable as a particular child and in a
way that prevents even an expert from con-
cluding that parts of images of real children
were used; or (C) disguise pictures of real
children being abused by making the image
look computer generated.

(5) Evidence submitted to the Congress, in-
cluding from the National Center for Missing
and Exploited Children, demonstrates that
technology already exists to disguise depic-
tions of real children to make them uniden-
tifiable and to make depictions of real chil-
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dren appear computer generated. The tech-
nology will soon exist, if it does not already,
to computer generate realistic images of
children.

(6) The vast majority of child pornography
prosecutions today involve images contained
on computer hard drives, computer disks, or
related media.

(7) There is no substantial evidence that
any of the child pornography images being
trafficked today were made other than by
the abuse of real children. Nevertheless,
technological advances since Ferber have led
many criminal defendants to suggest that
the images of child pornography they possess
are not those of real children, insisting that
the government prove beyond a reasonable
doubt that the images are not computer-gen-
erated. Such challenges increased signifi-
cantly after the Ashcroft v. Free Speech Coa-
lition decision.

(8) Child pornography circulating on the
Internet has, by definition, been digitally
uploaded or scanned into computers and has
been transferred over the Internet, often in
different file formats, from trafficker to traf-
ficker. An image seized from a collector of
child pornography is rarely a first-genera-
tion product, and the retransmission of im-
ages can alter the image so as to make it dif-
ficult for even an expert conclusively to
opine that a particular image depicts a real
child. If the original image has been scanned
from a paper version into a digital format,
this task can be even harder since proper fo-
rensic assessment may depend on the quality
of the image scanned and the tools used to
scan it.

(9) The impact on the government’s ability
to prosecute child pornography offenders is
already evident. The Ninth Circuit has seen
a significant adverse effect on prosecutions
since the 1999 Ninth Circuit Court of Appeals
decision in Free Speech Coalition. After that
decision, prosecutions generally have been
brought in the Ninth Circuit only in the
most clear-cut cases in which the govern-
ment can specifically identify the child in
the depiction or otherwise identify the origin
of the image. This is a fraction of meri-
torious child pornography cases. The Na-
tional Center for Missing and Exploited Chil-
dren testified that, in light of the Supreme
Court’s affirmation of the Ninth Circuit deci-
sion, prosecutors in various parts of the
country have expressed concern about the
continued viability of previously indicted
cases as well as declined potentially meri-
torious prosecutions.

(10) Since the Supreme Court’s decision in
Free Speech Coalition, defendants in child
pornography cases have almost universally
raised the contention that the images in
question could be virtual, thereby requiring
the government, in nearly every child por-
nography prosecution, to find proof that the
child is real. Some of these defense efforts
have already been successful.

(11) In the absence of congressional action,
this problem will continue to grow increas-
ingly worse. The mere prospect that the
technology exists to create computer or
computer-generated depictions that are in-
distinguishable from depictions of real chil-
dren will allow defendants who possess im-
ages of real children to escape prosecution,
for it threatens to create a reasonable doubt
in every case of computer images even when
a real child was abused. This threatens to
render child pornography laws that protect
real children unenforceable. Moreover, im-
posing an additional requirement that the
Government prove beyond a reasonable
doubt that the defendant knew that the
image was in fact a real child—as some
courts have done—threatens to result in the
de facto legalization of the possession, re-
ceipt, and distribution of child pornography
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for all except the original producers of the
material.

(12) To avoid this grave threat to the Gov-
ernment’s unquestioned compelling interest
in effective enforcement of the child pornog-
raphy laws that protect real children, a stat-
ute must be adopted that prohibits a nar-
rowly-defined subcategory of images.

(13) The Supreme Court’s 1982 Ferber deci-
sion holding that child pornography was not
protected drove child pornography off the
shelves of adult bookstores. Congressional
action is necessary now to ensure that open
and notorious trafficking in such materials
does not reappear, and even increase, on the
Internet.

SEC. 3. CERTAIN ACTIVITIES RELATING TO MATE-
RIAL CONSTITUTING OR CON-
TAINING CHILD PORNOGRAPHY.

Section 2252A of title 18, United States
Code, is amended—

(1) in subsection (a)—

(A) by striking paragraph (3) and inserting
the following:

““(3) knowingly—

““(A) reproduces any child pornography for
distribution through the mails, or in inter-
state or foreign commerce by any means, in-
cluding by computer; or

“(B) advertises, promotes, presents, dis-
tributes, or solicits through the mails, or in
interstate or foreign commerce by any
means, including by computer, any material
or purported material in a manner that re-
flects the belief, or that is intended to cause
another to believe, that the material or pur-
ported material is, or contains—

‘(i) an obscene visual depiction of a minor
engaging in sexually explicit conduct; or

“(ii) a visual depiction of an actual minor
engaging in sexually explicit conduct;”’;

(B) in paragraph (4), by striking ‘“‘or’” at
the end;

(C) in paragraph (5), by striking the period
at the end and inserting *‘; or’’; and

(D) by adding at the end the following:

““(6) knowingly distributes, offers, sends, or
provides to a minor any visual depiction, in-
cluding any photograph, film, video, picture,
or computer generated image or picture,
whether made or produced by electronic, me-
chanical, or other means, where such visual
depiction is, or appears to be, of a minor en-
gaging in sexually explicit conduct—

“(A) that has been mailed, shipped, or
transported in interstate or foreign com-
merce by any means, including by computer;

“(B) that was produced using materials
that have been mailed, shipped, or trans-
ported in interstate or foreign commerce by
any means, including by computer; or

“(C) which distribution, offer, sending, or
provision is accomplished using the mails or
by transmitting or causing to be transmitted
any wire communication in interstate or for-
eign commerce, including by computer,

for purposes of inducing or persuading a
minor to participate in any activity that is
illegal.”’;

(2) in subsection (b)(1), by striking ‘‘para-
graphs (1), (2), (3), or (4)” and inserting
“‘paragraph (1), (2), (3), (4), or (6)’’; and

(3) by striking subsection (c) and inserting
the following:

““(c) Affirmative Defense.—It shall be an
affirmative defense to a charge of violating
paragraph (1), (2), (3), (4), or (5) of subsection
(a) that—

“(1)(A) the alleged child pornography was
produced using an actual person or persons
engaging in sexually explicit conduct; and

““(B) each such person was an adult at the
time the material was produced; or

““(2) the alleged child pornography was not
produced using any actual minor or minors.
No affirmative defense under subsection
(c)(2) shall be available in any prosecution
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that involves child pornography as described
in section 2256(8)(C). A defendant may not as-
sert an affirmative defense to a charge of
violating paragraph (1), (2), (3), (4), or (5) of
subsection (a) unless, within the time pro-
vided for filing pretrial motions or at such
time prior to trial as the judge may direct,
but in no event later than 10 days before the
commencement of the trial, the defendant
provides the court and the United States
with notice of the intent to assert such de-
fense and the substance of any expert or
other specialized testimony or evidence upon
which the defendant intends to rely. If the
defendant fails to comply with this sub-
section, the court shall, absent a finding of
extraordinary circumstances that prevented
timely compliance, prohibit the defendant
from asserting such defense to a charge of
violating paragraph (1), (2), (3), (4), or (5) of
subsection (a) or presenting any evidence for
which the defendant has failed to provide
proper and timely notice.”.

SEC. 4. ADMISSIBILITY OF EVIDENCE.

Section 2252A of title 18, United States
Code, is amended by adding at the end the
following:

‘“(e) ADMISSIBILITY OF EVIDENCE.—On mo-
tion of the government, in any prosecution
under this chapter, except for good cause
shown, the name, address, social security
number, or other nonphysical identifying in-
formation, other than the age or approxi-
mate age, of any minor who is depicted in
any child pornography shall not be admis-
sible and may be redacted from any other-
wise admissible evidence, and the jury shall
be instructed, upon request of the United
States, that it can draw no inference from
the absence of such evidence in deciding
whether the child pornography depicts an ac-
tual minor.”.

SEC. 5. DEFINITIONS.

Section 2256 of title 18, United States Code,
is amended—

(1) in paragraph (1), by inserting before the
semicolon the following: ‘“‘and shall not be
construed to require proof of the actual iden-
tity of the person’’;

(2) in paragraph (2)—

(A) by striking ““means actual’’ and insert-
ing the following: ‘““means—

““(A) actual’’;

(B) in subparagraphs (A), (B), (C), (D), and
(E), by indenting the left margin 2 ems to
the right and redesignating subparagraphs
(A), (B), (C), (D), and (E) as clauses (i), (ii),
(iii), (iv), and (v), respectively;

(C) in subparagraph (A)(v), as redesignated,
by inserting ‘“‘or’’ after the semicolon; and

(D) by adding at the end the following:

““(B)(i) actual sexual intercourse, including
genital-genital, oral-genital, anal-genital, or
oral-anal, whether between persons of the
same or opposite sex, or lascivious simulated
sexual intercourse where the genitals,
breast, or pubic area of any person is exhib-
ited;

““(ii) actual or lascivious simulated—

“(1) bestiality;

“(I1) masturbation; or

“(111) sadistic or masochistic abuse; or

““(iii) actual lascivious or simulated lasciv-
ious exhibition of the genitals or pubic area
of any person;”’;

(3) in paragraph (8)—

(A) by striking subparagraph (B) and in-
serting the following:

‘“(B) the production of such visual depic-
tion involves the use of an identifiable minor
engaging in sexually explicit conduct; or’’;

(B) in subparagraph (C)—

(i) by inserting after “‘is engaging in sexu-
ally explicit conduct’” the following: *‘, ex-
cept that the term ‘identifiable minor’ as
used in this subparagraph shall not be con-
strued to include the portion of the defini-
tion contained in paragraph (9)(B)’’; and
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(ii) by striking “‘or’’ at the end; and

(C) by striking subparagraph (D); and

(4) by striking paragraph (9), and inserting
the following:

““(9) ‘identifiable minor’'—

“(A)(1) means a person—

“(I)(aa) who was a minor at the time the
visual depiction was created, adapted, or
modified; or

“‘(bb) whose image as a minor was used in
creating, adapting, or modifying the visual
depiction; and

“(I11) who is recognizable as an actual per-
son by the person’s face, likeness, or other
distinguishing characteristic, such as a
unique birthmark or other recognizable fea-
ture; and

““(i1) shall not be construed to require proof
of the actual identity of the identifiable
minor; or

“(B) means a computer image, computer
generated image, or digital image—

“(i) that is of, or is virtually indistinguish-
able from that of, an actual minor; and

““(ii) that depicts sexually explicit conduct
as defined in paragraph (2)(B); and

““(10) ‘virtually indistinguishable’—

“(A) means that the depiction is such that
an ordinary person viewing the depiction
would conclude that the depiction is of an
actual minor; and

‘“(B) does not apply to depictions that are
drawings, cartoons, sculptures, diagrams, an-
atomical models, or paintings depicting mi-
nors or adults or reproductions of such depic-
tions.”.

SEC. 6. OBSCENE VISUAL REPRESENTATIONS OF
THE SEXUAL ABUSE OF CHILDREN.

(@) IN GENERAL.—Chapter 110 of title 18,
United States Code, is amended by inserting
after section 2252A the following:

“§2252B. Obscene visual representations of
the sexual abuse of children

“(a) IN GENERAL.—ANy person who, in a
circumstance described in subsection (d),
knowingly produces, distributes, receives, or
possesses with intent to distribute, a visual
depiction of any kind, including a drawing,
cartoon, sculpture, or painting, that—

“(1)(A) depicts a minor engaging in sexu-
ally explicit conduct; and

““(B) is obscene; or

“(2)(A) depicts an image that is, or appears
to be, of a minor engaging in graphic besti-
ality, sadistic or masochistic abuse, or sex-
ual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal,
whether between persons of the same or op-
posite sex; and

“(B) lacks serious literary, artistic, polit-
ical, or scientific value;
or attempts or conspires to do so, shall be
subject to the penalties provided in section
2252A(b)(1), including the penalties provided
for cases involving a prior conviction.

“(b) ADDITIONAL OFFENSES.—ANy person
who, in a circumstance described in sub-
section (d), knowingly possesses a visual de-
piction of any kind, including a drawing, car-
toon, sculpture, or painting, that—

“(1)(A) depicts a minor engaging in sexu-
ally explicit conduct; and

““(B) is obscene; or

“(2)(A) depicts an image that is, or appears
to be, of a minor engaging in graphic besti-
ality, sadistic or masochistic abuse, or sex-
ual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal,
whether between persons of the same or op-
posite sex; and

““(B) lacks serious literary, artistic, polit-
ical, or scientific value;
or attempts or conspires to do so, shall be
subject to the penalties provided in section
2252A(b)(2), including the penalties provided
for cases involving a prior conviction.

““(c) NONREQUIRED ELEMENT OF OFFENSE.—
It is not a required element of any offense
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under this section that the minor depicted
actually exist.

“(d) CIRCUMSTANCES.—The circumstance
referred to in subsections (a) and (b) is that—

‘(1) any communication involved in or
made in furtherance of the offense is commu-
nicated or transported by the mail, or in
interstate or foreign commerce by any
means, including by computer, or any means
or instrumentality of interstate or foreign
commerce is otherwise used in committing
or in furtherance of the commission of the
offense;

““(2) any communication involved in or
made in furtherance of the offense con-
templates the transmission or transpor-
tation of a visual depiction by the mail, or in
interstate or foreign commerce by any
means, including by computer;

““(3) any person travels or is transported in
interstate or foreign commerce in the course
of the commission or in furtherance of the
commission of the offense;

““(4) any visual depiction involved in the of-
fense has been mailed, or has been shipped or
transported in interstate or foreign com-
merce by any means, including by computer,
or was produced using materials that have
been mailed, or that have been shipped or
transported in interstate or foreign com-
merce by any means, including by computer;
or

““(5) the offense is committed in the special
maritime and territorial jurisdiction of the
United States or in any territory or posses-
sion of the United States.

‘‘(e) AFFIRMATIVE DEFENSE.—It shall be an
affirmative defense to a charge of violating
subsection (b) that the defendant—

““(1) possessed less than 3 such visual depic-
tions; and

“(2) promptly and in good faith, and with-
out retaining or allowing any person, other
than a law enforcement agency, to access
any such visual depiction—

““(A) took reasonable steps to destroy each
such visual depiction; or

““(B) reported the matter to a law enforce-
ment agency and afforded that agency access
to each such visual depiction.

““(f) DEFINITIONS.—For purposes of this sec-
tion—

“(1) the term ‘visual depiction’ includes
undeveloped film and videotape, and data
stored on a computer disk or by electronic
means which is capable of conversion into a
visual image, and also includes any photo-
graph, film, video, picture, digital image or
picture, computer image or picture, or com-
puter generated image or picture, whether
made or produced by electronic, mechanical,
or other means;

“(2) the term ‘sexually explicit conduct’
has the meaning given the term in section
2256(2); and

““(3) the term ‘graphic’, when used with re-
spect to a depiction of sexually explicit con-
duct, means that a viewer can observe any
part of the genitals or pubic area of any de-
picted person or animal during any part of
the time that the sexually explicit conduct
is being depicted.”.

(b) TeECHNICAL AND CONFORMING AMEND-
MENT.—The section analysis for chapter 110
of title 18, United States Code, is amended by
inserting after the item relating to section
2252A the following:

*“2252B. Obscene visual representations of the
sexual abuse of children.”.

(C) SENTENCING GUIDELINES.—

(1) CATEGORY.—Except as provided in para-
graph (2), the applicable category of offense
to be used in determining the sentencing
range referred to in section 3553(a)(4) of title
18, United States Code, with respect to any
person convicted under section 2252B of such
title, shall be the category of offenses de-
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scribed in section 2G2.2 of the Sentencing
Guidelines.

(2) RANGES.—The Sentencing Commission
may promulgate guidelines specifically gov-
erning offenses under section 2252B of title
18, United States Code, if such guidelines do
not result in sentencing ranges that are
lower than those that would have applied
under paragraph (1).

SEC. 7. RECORDKEEPING REQUIREMENTS.

Section 2257 of title 18, United States Code,
is amended—

(1) in subsection (d)(2), by striking ‘‘of this
section” and inserting ‘“‘of this chapter or
chapter 71,”’;

(2) in subsection (h)(3), by inserting *‘, com-
puter generated image, digital image, or pic-
ture,” after “‘video tape’’; and

(3) in subsection (i)—

(A) by striking ‘““not more than 2 years”’
and inserting ‘‘not more than 5 years’’; and

(B) by striking ‘5 years’ and inserting ‘10
years’’.

SEC. 8. SERVICE PROVIDER REPORTING OF
CHILD PORNOGRAPHY AND RE-
LATED INFORMATION.

Section 227 of the Victims of Child Abuse
Act of 1990 (42 U.S.C. 13032) is amended—

(1) in subsection (b)(1), by inserting ‘“‘or a
violation of section 2252B of that title”” after
“of that title)”’;

(2) in subsection (c), by inserting ‘“‘or pur-
suant to’’ after ““to comply with’’;

(3) by amending subsection (f)(1)(D) to read
as follows:

‘(D) where the report discloses a violation
of State criminal law, to an appropriate offi-
cial of a State or subdivision of a State for
the purpose of enforcing such State law.”’;

(4) by redesignating paragraph (3) of sub-
section (b) as paragraph (4); and

(5) by inserting after paragraph (2) of sub-
section (b) the following new paragraph:

““(3) In addition to forwarding such reports
to those agencies designated in subsection
(b)(2), the National Center for Missing and
Exploited Children is authorized to forward
any such report to an appropriate official of
a state or subdivision of a state for the pur-
pose of enforcing state criminal law.”.

SEC. 9. CONTENTS DISCLOSURE OF STORED COM-
MUNICATIONS.

Section 2702 of title 18, United States Code,
is amended—

(1) in subsection (b)—

(A) in paragraph (5), by striking ‘“‘or” at
the end;

(B) in paragraph (6)—

(i) in subparagraph (A)(ii), by
“‘or”” at the end;

(ii) by striking subparagraph (B); and

(iii) by redesignating subparagraph (C) as
subparagraph (B);

(C) by redesignating paragraph (6) as para-
graph (7); and

(D) by inserting after paragraph (5) the fol-
lowing:

*“(6) to the National Center for Missing and
Exploited Children, in connection with a re-
port submitted under section 227 of the Vic-
tims of Child Abuse Act of 1990 (42 U.S.C.
13032); or’’; and

(2) in subsection (c)—

(A) in paragraph (4), by striking ‘“‘or” at
the end;

(B) by redesignating paragraph (5) as para-
graph (6); and

(C) by inserting after paragraph (4) the fol-
lowing:

““(5) to the National Center for Missing and
Exploited Children, in connection with a re-
port submitted under section 227 of the Vic-
tims of Child Abuse Act of 1990 (42 U.S.C.
13032); or™’.

inserting
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SEC. 10. EXTRATERRITORIAL PRODUCTION OF
CHILD PORNOGRAPHY FOR DIS-
TRIBUTION IN THE UNITED STATES.

Section 2251 of title 18, United States Code,
is amended—

(1) by striking ‘“‘subsection (d)’’ each place
that term appears and inserting ‘‘subsection
@

(2) by redesignating subsections (c) and (d)
as subsections (d) and (e), respectively; and

(3) by inserting after subsection (b) the fol-
lowing:

“(c)(1) Any person who, in a circumstance
described in paragraph (2), employs, uses,
persuades, induces, entices, or coerces any
minor to engage in, or who has a minor as-
sist any other person to engage in, any sexu-
ally explicit conduct outside of the United
States, its territories or possessions, for the
purpose of producing any visual depiction of
such conduct, shall be punished as provided
under subsection (e).

““(2) The circumstance referred to in para-
graph (1) is that—

““(A) the person intends such visual depic-
tion to be transported to the United States,
its territories or possessions, by any means,
including by computer or mail; or

““(B) the person transports such visual de-
piction to the United States, its territories
or possessions, by any means, including by
computer or mail.”.

SEC. 11. CIVIL REMEDIES.

Section 2252A of title 18, United States
Code, as amended by this Act, is amended by
adding at the end the following:

“(f) CiviL REMEDIES.—

“(1) IN GENERAL.—ANYy person aggrieved by
reason of the conduct prohibited under sub-
section (a) or (b) may commence a civil ac-
tion for the relief set forth in paragraph (2).

““(2) RELIEF.—In any action commenced in
accordance with paragraph (1), the court
may award appropriate relief, including—

“(A) temporary, preliminary, or permanent
injunctive relief;

“(B) compensatory and punitive damages;
and

““(C) the costs of the civil action and rea-
sonable fees for attorneys and expert wit-
nesses.”.

SEC. 12. ENHANCED PENALTIES FOR RECIDI-
VISTS.

Sections 2251(d), 2252(b), and 2252A(b) of
title 18, United States Code, are amended by
inserting ‘‘chapter 71,”” before ‘‘chapter
109A,” each place it appears.

SEC. 13. SENTENCING ENHANCEMENTS FOR
INTERSTATE TRAVEL TO ENGAGE IN
SEXUAL ACT WITH A JUVENILE.

Pursuant to its authority under section
994(p) of title 18, United States Code, and in
accordance with this section, the United
States Sentencing Commission shall review
and, as appropriate, amend the Federal Sen-
tencing Guidelines and policy statements to
ensure that guideline penalties are adequate
in cases that involve interstate travel with
the intent to engage in a sexual act with a
juvenile in violation of section 2423 of title
18, United States Code, to deter and punish
such conduct.

SEC. 14. MISCELLANEOUS PROVISIONS.

(a) APPOINTMENT OF TRIAL ATTORNEYS.—

(1) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, the
Attorney General shall appoint 25 additional
trial attorneys to the Child Exploitation and
Obscenity Section of the Criminal Division
of the Department of Justice or to appro-
priate U.S. Attorney’s Offices, and those
trial attorneys shall have as their primary
focus, the investigation and prosecution of
Federal child pornography laws.

(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Department of Justice such sums as may
be necessary to carry out this subsection.
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(b) REPORT TO CONGRESSIONAL COMMIT-
TEES.—

(1) IN GENERAL.—Not later than 9 months
after the date of enactment of this Act, and
every 2 years thereafter, the Attorney Gen-
eral shall report to the Chairpersons and
Ranking Members of the Committees on the
Judiciary of the Senate and the House of
Representatives on the Federal enforcement
actions under chapter 110 of title 18, United
States Code.

(2) CONTENTS.—The report required under
paragraph (1) shall include—

(A) an evaluation of the prosecutions
brought under chapter 110 of title 18, United
States Code;

(B) an outcome-based measurement of per-
formance; and

(C) an analysis of the technology being
used by the child pornography industry.

(C) SENTENCING GUIDELINES.—Pursuant to
its authority under section 994(p) of title 18,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, as appropriate,
amend the Federal Sentencing Guidelines
and policy statements to ensure that the
guidelines are adequate to deter and punish
conduct that involves a violation of para-
graph (3)(B) or (6) of section 2252A(a) of title
18, United States Code, as created by this
Act. With respect to the guidelines for sec-
tion 2252A(a)(3)(B), the Commission shall
consider the relative culpability of pro-
moting, presenting, describing, or distrib-
uting material in violation of that section as
compared with solicitation of such material.
SEC. 15. AUTHORIZATION OF INTERCEPTION OF

COMMUNICATIONS IN THE INVES-
TIGATION OF SEXUAL CRIMES
AGAINST CHILDREN.

Section 2516(1)(c) of title 18, United States
Code, is amended—

(1) by inserting ‘‘section 1591 (sex traf-
ficking of children by force, fraud, or coer-
cion),” after ‘‘section 1511 (obstruction of
State or local law enforcement),”’; and

(2) by inserting ‘“‘section 2251A (selling or
buying of children), section 2252A (relating
to material constituting or containing child
pornography), section 2252B (relating to
child obscenity), section 2260 (production of
sexually explicit depictions of a minor for
importation into the United States), sections
2421, 2422, 2423, and 2425 (relating to transpor-
tation for illegal sexual activity and related
crimes),” after ‘“‘sections 2251 and 2252 (sex-
ual exploitation of children),”.

SEC. 16. INVESTIGATIVE AUTHORITY RELATING
TO CHILD PORNOGRAPHY.

Section 3486(a)(1)(C)(i) of title 18, United
States Code, is amended by striking ‘‘the
name, address’ and all that follows through
“‘subscriber or customer utilized,” and in-
serting ‘“‘the information specified in section
2703(c)(2)”.

SEC. 17. SEVERABILITY.

If any provision of this Act, an amendment
made by this Act, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this Act, the amendments
made by this Act, and the application of the
provisions of such to any person or cir-
cumstance shall not be affected thereby.
® Mr. NELSON of Florida. Mr. Presi-
dent, | strongly support S. 151, the
PROTECT Act. Unfortunately, | was
detained in Florida earlier today and
was not able to cast my vote in favor of
this important legislation.

Current law not only provides a con-
venient defense for child pornog-
raphers, but also allows a practice to
continue which endangers the Nation’s
Kids regardless of whether actual chil-
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dren are used in the production of the
pornographic materials in question.

Because of the Supreme Court’s deci-
sion in Free Speech Coalition, defend-
ants in child pornography cases are
now arguing that the pornographic im-
ages at issue are computer generated
and are therefore legal and harmless.
This defense requires the government,
in nearly every child pornography pros-
ecution, to prove that the child por-
trayed in the image is in fact a minor.
Unfortunately, those who would prey
on our children have already success-
fully used this defense.

Even when pornographic materials
are not generated using actual chil-
dren, simply implying that the image
is of child contributes to behaviors,
which endanger the Nation’s kids by
encouraging exploitive practices.

The exploitation of children through
child pornography is one of the most
despicable crimes in our society. The
government clearly has a compelling
interest in curbing child pornography,
whether virtual or real, and | believe
this legislation was drafted narrowly
enough to withstand constitutional
scrutiny.

I hope the House will join the Senate
in quickly passing this legislation, so
that it can be sent to the President as
soon as possible.®

Mr. LOTT. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. FRIST. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

MORNING BUSINESS

Mr. FRIST. Mr. President, | ask
unanimous consent that the Senate
now proceed to a period of morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
FUNDING RESOLUTION OF THE
COMMITTEE ON FINANCE

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that a copy of the
funding resolution, adopted by the
committee on Finance for the 108th
Congress, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. RES.—

Resolved, that, in carrying out its powers,
duties, and functions under the Standing
Rules of the Senate, in accordance with its
jurisdiction under rule XXV of such rules, in-
cluding holding hearings, reporting such
hearings, and making investigations as au-
thorized by paragraphs 1 and 8 of rules XXVI
of the Standing Rules of the Senate, the
Committee on Finance is authorized from
March 1, 2003, through September 30, 2003;
October 1, 2003, through September 30, 2004;
and October 1, 2004, through February 28,
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2005, in its discretion (1) to make expendi-
tures from the contingent fund of the Sen-
ate, (2) to employ personnel, and (3) with the
prior consent of the Government department
or agency concerned and the Committee on
Rules and Administration, to use on a reim-
bursable or non-reimbursable basis the serv-
ices of personnel of any such department or
agency.

SEC. 2(a). The expenses of the committee
for the period March 1, 2003, through Sep-
tember 30, 2003, under this resolution shall
not exceed $3,511,241, of which amount (1) not
to exceed $17,500 may be expended for the
procurement of the services of individual
consultants, or organizations thereof (as au-
thorized by section 202(i) of the Legislative
Reorganization Act of 1946, as amended), and
(2) not to exceed $5,833 may be expended for
the training of the professional staff of such
committee (under procedures specified by
section 202(j) of the Legislative Reorganiza-
tion Act of 1946).

(b) For the period October 1, 2003, through
September 30, 2004, expenses of the com-
mittee under this resolution shall not exceed
$6,179,693, of which amount (1) not to exceed
$30,000 may be expended for the procurement
of the services of individual consultants, or
organizations thereof (as authorized by sec-
tion 202(i) of the Legislative Reorganization
Act of 1946, as amended), and (2) not to ex-
ceed $10,000 may be expended for the training
of the professional staff of such committee
(under procedures specified by section 202(j)
of the Legislative Reorganization Act of
1946).

(c) For the period October 1, 2004, through
February 28, 2005, expenses of the committee
under this resolution shall not exceed
$2,634,121, of which amount (1) not to exceed
$12,500 may be expended for the procurement
of the services of individual consultants, or
organizations thereof (as authorized by sec-
tion 202(i) of the Legislative Reorganization
Act of 1946, as amended), and (2) not to ex-
ceed $4,167 may be expended for the training
of the professional staff of such committee
(under procedures specified by section 202(j)
of the Legislative Reorganization Act of
1946).

SEC. 3. The committee shall report its find-
ings, together with such recommendations
for legislation as it deems advisable, to the
Senate at the earliest practicable date, but
not later than February 28, 2005, respec-
tively.

SEC. 4. Expenses of the committee under
this resolution shall be paid from the contin-
gent fund of the Senate upon vouchers ap-
proved by the Chairman of the Committee,
except that vouchers shall not be required (1)
for the disbursement of salaries of employees
paid at an annual rate, or (2) for the pay-
ment of telecommunications provided by the
Office of the Sergeant at Arms and Door-
keeper, United States Senate, or (3) for the
payment of stationery supplies purchased
through the Keeper of the Stationery, United
States Senate, or (4) for payments to the
Postmaster, United States Senate, or (5) for
the payment of metered charges on copying
equipment provided by the Office of the Ser-
geant at Arms and Doorkeeper, United
States Senate, or (6) for the payment of Sen-
ate Recording and Photographic Services, or
(7) for payment of franked and mass mail
costs by the Sergeant at Arms and Door-
keeper, United States Senate.

SEC. 5. There are authorized such sums as
may be necessary for agency contributions
related to the compensation of employees of
the committee from March 1, 2003, through
September 30, 2003; October 1, 2003 through
September 30, 2004; and October 1, 2004
through February 28, 2005, to be paid from
the appropriations account for ‘““Expenses of
Inquiries and Investigations.”
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LOCAL LAW ENFORCEMENT ACT
OF 2001

Mr. SMITH. Mr. President, | rise
today to speak about the need for hate
crimes legislation. In the last Con-
gress, Senator KENNEDY and | intro-
duced the Local Law Enforcement Act,
a bill that would add new categories to
current hate crimes law, sending a sig-
nal that violence of any kind is unac-
ceptable in our society.

I would like to describe a terrible
crime that occurred May 4, 2002 in Al-
exandria, VA. A man threw a brick
through the window of an Afghan
man’s car. The incident began when 28
year-old Michael Woolls approached
the victim on the street and demanded
to know his national origin. When the
man said he was from Afghanistan,
Woolls hit his car with a stick and
threw a brick through the window,
striking a passenger.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. | believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

—————

DISTRICT OF COLUMBIA SOUTH-
WEST WATERFRONT, WASH-
INGTON MARINA

Mr. BREAUX. Mr. President, | thank
Senator LANDRIEU and Ms. Kate Eltrich
of her staff for their good work in
crafting the District of Columbia pro-
visions of the Omnibus Appropriations
bill. 1 was very pleased to see that the
bill included $2,800,000 to continue im-
provements on the historic Potomac
Southwest Waterfront. It is my under-
standing that this appropriation will
be used to fund certain improvements
and repairs to the portion of the South-
west Waterfront currently leased to
the Washington Marina.

Ms. LANDRIEU. The Senator’s un-
derstanding of the purpose of this
appropration is correct. Furthermore,
through this appropriation a good-faith
partnership between the Federal Gov-
ernment, the District of Columbia, the
U.S. Army Corps of Engineers and the
marina lessee, the marina will be re-
stored for the benefit of all District of
Columbia citizens.

Mr. BREAUX. | thank the Senator
for providing her understanding and
clarification of this issue.

———

RULES OF THE COMMITTEE ON
FINANCE

Mr. GRASSLEY. Mr. President, | ask
unanimous consent that a copy of the
Rules of Procedure, adopted by the
Committee on Finance for the 108th
Congress, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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COMMITTEE ON FINANCE
RULES OF PROCEDURE
(Adopted February 14, 2003)

Rule 1. Regular Meeting Days.—The regular
meeting day of the committee shall be the
second and fourth Tuesday of each month,
except that if there be no business before the
committee the regular meeting shall be
omitted.

Rule 2. Committee Meetings.—(a) Except as
provided by paragraph 3 of Rule XXVI of the
Standing Rules of the Senate (relating to
special meetings called by a majority of the
committee) and subsection (b) of this rule,
committee meetings, for the conduct of busi-
ness, for the purpose of holding hearings, or
for any other purpose, shall be called by the
chairman after consultation with the rank-
ing minority member. Members will be noti-
fied of committee meetings at least 48 hours
in advance, unless the chairman determines
that an emergency situation requires a
meeting on shorter notice. The notification
will include a written agenda together with
materials prepared by the staff relating to
that agenda. After the agenda for a com-
mittee meeting is published and distributed,
no nongermane items may be brought up
during that meeting unless at least two-
thirds of the members present agree to con-
sider those items.

(b) In the absence of the chairman, meet-
ings of the committee may be called by the
ranking majority member of the committee
who is present, provided authority to call
meetings has been delegated to such member
by the chairman.

Rule 3. Presiding Officer.—(a) The chairman
shall preside at all meetings and hearings of
the committee except that in his absence the
ranking majority member who is present at
the meeting shall preside.

(b) Notwithstanding the rule prescribed by
subsection (a) any member of the committee
may preside over the conduct of a hearing.

Rule 4. Quorums.—(a) Except as provided in
subsection (b) one-third of the membership
of the committee, including not less than
one member of the majority party and one
member of the minority party, shall con-
stitute a quorum for the conduct of business.

(b) Notwithstanding the rule prescribed by
subsection (a), one member shall constitute
a quorum for the purpose of conducting a
hearing.

Rule 5. Reporting of Measures or Rec-
ommendations.—No measure or recommenda-
tion shall be reported from the committee
unless a majority of the committee is actu-
ally present and a majority of those present
concur.

Rule 6. Proxy Voting; Polling.—(a) Except as
provided by paragraph 7(a)(3) of Rule XXVI
of the Standing Rules of the Senate (relating
to limitation on use of proxy voting to re-
port a measure or matter), members who are
unable to present may have their vote re-
corded by proxy.

(b) At the discretion of the committee,
members who are unable to be present and
whose vote has not been cast by proxy may
be polled for the purpose of recording their
vote on any rollcall taken by the committee.

Rule 7. Order of Motions.—When several
motions are before the committee dealing
with related or overlapping matters, the
chairman may specify the order in which the
motions shall be voted upon.

Rule 8. Bringing a Matter to a Vote.—If the
chairman determines that a motion or
amendment has been adequately debated, he
may call for a vote on such motion or
amendment, and the vote shall then be
taken, unless the committee votes to con-
tinue debate on such motion or amendment,
as the case may be. The vote on a motion to
continue debate on any motion or amend-
ment shall be taken without debate.
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Rule 9. Public Announcement of Committee
Votes.—Pursuant to paragraph 7(b) of Rule
XXVI1 of the Standing Rules of the Senate
(relating to public announcement of votes),
the results of rollcall votes taken by the
committee on any measure (or amendment
thereto) or matter shall be announced pub-
licly not later than the day on which such
measure or matter is ordered reported from
the committee.

Rule 10. Subpoenas.—Witnesses and memo-
randa, documents, and records may be sub-
poenaed by the chairman of the committee
with the agreement of the ranking minority
member or by a majority vote of the com-
mittee. Subpoenas for attendance of wit-
nesses and the production of memoranda,
documents, and records shall be issued by
the chairman, or by any other member of the
committee designated by him.

Rule 11. Nominations.—In considering a
nomination, the Committee may conduct an
investigation or review of the nominee’s ex-
perience, qualifications, and suitability, to
serve in the position to which he or she has
been nominated. To aid in such investigation
or review, each nominee may be required to
submit a sworn detailed statement including
biographical, financial, policy, and other in-
formation which the Committee may re-
quest. The Committee may specify which
items in such statement are to be received
on a confidential basis. Witnesses called to
testify on the nomination may be required to
testify under oath.

Rule 12. Open Committee Hearings.—To the
extent required by paragraph 5 of Rule XXVI
of the Standing Rules of the Senate (relating
to limitations on open hearings), each hear-
ing conducted by the committee shall be
open to the public.

Rule 13. Announcement of Hearings.—The
committee shall undertake consistent with
the provisions of paragraph 4(a) of Rule
XXVI of the Standing Rules of the Senate
(relating to public notice of committee hear-
ings) to issue public announcements of hear-
ings it intends to hold at least one week
prior to the commencement of such hearings.

Rule 14. Witnesses at Hearings.—(a) Each
witness who is scheduled to testify at any
hearing must submit his written testimony
to the staff director not later than noon of
the business day immediately before the last
business day preceding the day on which he
is scheduled to appear. Such written testi-
mony shall be accompanied by a brief sum-
mary of the principal points covered in the
written testimony. Having submitted his
written testimony, the witness shall be al-
lowed not more than ten minutes for oral
presentation of his statement.

(b) Witnesses may not read their entire
written testimony, but must confine their
oral presentation to a summarization of
their arguments.

(c) Witnesses shall observe proper stand-
ards of dignity, decorum and propriety while
presenting their views to the committee.
Any witness who violates this rule shall be
dismissed, and his testimony (both oral and
written) shall not appear in the record of the
hearing.

(d) In scheduling witnesses for hearings,
the staff shall attempt to schedule witnesses
so as to attain a balance of views early in
the hearings. Every member of the com-
mittee may designate witnesses who will ap-
pear before the committee to testify. To the
extent that a witness designated by a mem-
ber cannot be schedule to testify during the
time set aside for the hearing, a special time
will be set aside for the witness to testify if
the member designating that witness is
available at that time to chair the hearing.

Rule 15. Audiences.—Persons admitted into
the audience for open hearings of the com-
mittee shall conduct themselves with the
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dignity, decorum, courtesy and propriety
traditionally observed by the Senate. Dem-
onstrations of approval or disapproval of any
statement or act by any statement or act by
any member or witness are not allowed. Per-
sons creating confusion or distractions or
otherwise disrupting the orderly proceeding
of the hearing shall be expelled from the
hearing.

Rule 16. Broadcasting of Hearings.—(a)
Broadcasting of open hearings by television
or radio coverage shall be allowed upon ap-
proval by the chairman of a request filed
with the staff director not later than noon of
the day before the day on which such cov-
erage is desired.

(b) If such approval is granted, broad-
casting coverage of the hearing shall be con-
ducted unobtrusively and in accordance with
the standards of dignity propriety, courtesy
and decorum traditionally observed by the
Senate.

(c) Equipment necessary for coverage by
television and radio media shall not be in-
stalled in, or removed from, the hearing
room while the committee is in session.

(d) Additional lighting may be installed in
the hearing room by the media in order to
raise the ambient lighting level to the lowest
level necessary to provide adequate tele-
vision coverage of the hearing at the then
current state of the art of television cov-

erage.

(e% The additional lighting authorized by
subsection (d) of this rule shall not be di-
rected into the eyes of any members of the
committee or of any witness, and at the re-
quest of any such member or witness, offend-
ing lighting shall be extinguished.

(f) No witness shall be required to be pho-
tographed at any hearing or to give testi-
mony while the broadcasting (or coverage) of
that hearing is being conducted. At the re-
quest of any such witness who does not wish
to be subject to radio or television coverage,
all equipment used for coverage shall be
turned off.

Rule 17. Subcommittees.—(a) The chair-
man, subject to the approval of the com-
mittee, shall appoint legislative subcommit-
tees. The ranking minority member shall
recommend to the chairman appointment of
minority members to the subcommittees. All
legislation shall be kept on the full com-
mittee calendar unless a majority of the
members present and voting agree to refer
specific legislation to an appropriate sub-
committee.

(b) The chairman may limit the period dur-
ing which House-passed legislation referred
to a subcommittee under paragraph (a) will
remain in that subcommittee. At the end of
that period, the legislation will be restored
to the full committee calendar. The period
referred to in the preceding sentences should
be 6 weeks, but may be extended in the event
that adjournment or a long recess is immi-
nent.

(c) All decisions of the chairman are sub-
ject to approval or modification by a major-
ity vote of the committee.

(d) The full committee may at any time by
majority vote of those members present dis-
charge a subcommittee from further consid-
eration of a specific piece of legislation.

(e) Because the Senate is constitutionally
prohibited from passing revenue legislation
originating in the Senate, subcommittees
may mark up legislation originating in the
Senate and referred to them under Rule 16(a)
to develop specific proposals for full com-
mittee consideration but may not report
such legislation to the full committee. The
preceding sentence does not apply to nonrev-
enue legislation originating in the Senate.

(f) The chairman and ranking minority
members shall serve as nonvoting ex officio
members of the subcommittees on which
they do serve as voting members.

(g) Any member of the committee may at-
tend hearings held by any subcommittee and
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question witnesses testifying before that
subcommittee.

(h) Subcommittee meeting times shall be
coordinated by the staff director to insure
that—

(1) no subcommittee meeting will be held
when the committee is in executive session,
except by unanimous consent;

(2) no more than one subcommittee will
meet when the full committee is holding
hearings; and

(3) not more than two subcommittees will
meet at the same time.

Notwithstanding paragraphs (2) and (3), a
subcommittee may meet when the full com-
mittee is holding hearings and two sub-
committees may meet at the same time only
upon the approval of the chairman and the
ranking minority member of the committee
and subcommittees involved.

(i) All nominations shall be considered by

the full committee.

j) The chairman will attempt to schedule
reasonably frequent meetings of the full
committee to permit consideration of legis-
lation reported favorably to the committee

by the subcommittees. . .
Rule 18. Transcripts of Committee Meetings.—

An accurate record shall be kept of all mark-
ups of the committee, whether they be open
or closed to the public. This record, marked
as ‘‘uncorrected,” shall be available for in-
spection by Members of the Senate, or mem-
bers of the committee together with their
staffs, at any time. This record shall not be
published or made public in any way except:

(a) By majority vote of the committee
after all members of the committee have had
a reasonable opportunity to correct their re-
marks for grammatical errors or to accu-
rately reflect statements made.

(b) " Any member may release his own re-
marks made in any markup of the com-
mittee provided that every member or wit-
ness whose remarks are contained in the re-
leased portion is given a reasonable oppor-
tunity before release to correct their re-
marks.

Notwithstanding the above, in the case of
the record of an executive session of the
committee that is closed to the public pursu-
ant to Rule XXVI of the Standing Rules of
the Senate, the record shall not be published
or made public in any way except by major-
ity vote of the committee after all members
of the committee have had a reasonable op-
portunity to correct their remarks for gram-
matical errors or to accurately reflect state-

ments made.
Rule 19. Amendment of Rules.—The fore-

going rules may be added to, modified,
amended or suspended at any time.
——

BLACK HISTORY MONTH

Ms. CANTWELL. Mr. President, |
rise today in honor of Black History
Month. On February 1, 1960, four brave
freshmen from North Carolina A&T
conducted the first major sit-i9n pro-
test of the civil rights movement. The
““Greensboro Four,”” as they came to be
known, acted on the American prin-
ciple that all people are created equal.
Although the United States was found-
ed on that premise, it is too often de-
nied.

We know that when one person
breaks a barrier to equality, the poten-
tial opportunities for all Americans are
redefined. That is why every February,
we teach our students about pioneers
like Ralph J. Bunche, the first African
American to win a Nobel Peace Prize,
and Jackie Robinson, the first African
American in the major leagues. We
must also remember, however, that in-
dividual success does not assure uni-
versal progress.
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My State is proud that the Univer-
sity of Washington accepted its first
Black student in 1874. This was an im-
portant step towards equal access to
education. At the time, the Puget
Sound Dispatch declared, ‘““Every child
of African descent born in this country
has the same right of access to our
public schools as the children of the
most privileged of Caucasian blood. No
teacher or school officer has any more
legal right to exclude one than the
other.” However, it took 70 more years
for the Supreme Court to endorse this
standard. Now we face racial inequities
in education and the resegregation of
our schools. In fact, this year a study
found that public schools have been un-
dergoing a ‘“‘process of continuous re-
segregation’ since the early 1990s. We
must ensure that our legal ideal of
equality is a reality for every Amer-
ican.

Hiram Revels, the son of former
slaves, became the first African-Amer-
ican Senator in 1870. He overcame
many obstacles and forever changed
this institution. Because of leaders
such as Senator Revels, this is the
most diverse Senate in the history of
the United States. And yet at the same
time, there is not a single African-
American Senator serving in this body.

The American people want leaders
who represent their values, ideas, and
life experiences. For this reason, | am
optimistic that as our country moves
forward, we will continue to select
leaders who value diversity and the
representation of all people. It is the
right way to protect our founding prin-
ciple of equality, and the best way to
ensure our prosperity. As Dr. Martin
Luther King explained in his letter
from Birmingham jail, we are bound by
a ‘‘single garment of destiny where
whatever affects one directly, affects
all indirectly.” Our world is even more
intertwined today. Like the great
Americans before us, from Thomas Jef-
ferson to the ““Greensboro Four,” this
month we reaffirm our commitment to
the fundamental premise that all peo-
ple are created equal, and must be
treated equally.

———

ADDITIONAL STATEMENTS

TRIBUTE TO WINTON *“RED”’
BLOUNT

e Mr. SHELBY. Mr. President, | rise
today to pay tribute to a dear friend, a
beloved family man, a successful busi-
ness man, and a treasure to the State
of Alabama. Winton ‘Red’ Blount, a na-
tive of Union Springs, AL passed on Oc-
tober 24, 2002. He was one of those peo-
ple who everyone should emulate, be-
cause he took advantage of everything
life had to offer—having a loving fam-
ily, running a successful business,
standing up for justice during the Civil
Rights movement, enjoying the arts,
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and pursuing civil service. It is my
hope, that in this tribute, | can draw a
bit of a picture to describe the kind of
life that Red Blount lived.

During the 1960s civil rights move-
ments, the State of Alabama was home
to some tumultuous times. When Gov-
ernor George Wallace blocked integra-
tion into the University of Alabama,
Red Blount calmly and constructively
worked with U.S. Attorney General
Robert Kennedy and Governor Wallace
to keep the peace and allow African-
American students into the University.
Blount, at that time, served as a mem-
ber of the University’s Board of Trust-
ees, and, more importantly, served as a
voice of reason during a time when rea-
sonable voices were few and far be-
tween.

As a businessman, Blount was
straight-forward, hard working, and
honest in his practices. He founded
Blount Brothers and quickly developed
a reputation for delivering products on
time and without unexpected costs.
Blount’s company can be credited with
building the launch pad at the Kennedy
Space Center in Cape Canaveral, FL,
which sent the first space flight to the
moon. Blount Brothers also built the
Nation’s first ballistic missile site, the
New Orleans Superdome, and inter-
national projects including King Saud
University, near Riyadh, Saudi Arabia.

Since | can remember, Red was a
dedicated civil servant and a devoted
member of the Republican Party.
Known as Mr. Republican, he wanted to
make a difference in Alabama and
across the Nation. In 1960, Red headed
up then-Vice President Richard Nixon’s
unsuccessful bid for the presidency as
his southeastern campaign chairman.
In 1968, Red became president of the
U.S. Chamber of Commerce, and then
he went on to serve as President Rich-
ard Nixon’s Postmaster General. In
this capacity, he advocated for and im-
plemented massive reform, making the
postal service less political and more
efficient. Red even threw his hat into
the ring for a bid to the U.S. Senate in
1972. Unfortunately, he lost, but there
is no question that he would’ve made a
great Senator.

Among Red Blount’s many business
and political achievements, having a
family was his most important accom-
plishment. His five children are grown
and successful in their own right, and
there is no question that Blount in-
stilled a strong work ethic into them
and fostered their ability to succeed in
whatever they chose to do. Blount’s
family expanded when he married his
second wife, Carolyn Self Varner
Blount, and he became step father to
her two children. They enjoyed gath-
ering at the holidays with all the chil-
dren and grandchildren in the extended
Blount family.

One of the things that Alabamians
will remember most about Red Blount
was his love of the arts. In 1982, Red
discovered that the Alabama Shake-
speare Festival, of which his wife,
Carolyn served on the board, was very
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much in debt. He was able to assist
them with their financial difficulties
by building a theater on the 250-acre
grounds behind his home. This became
Montgomery’s Blount Cultural Park,
and the theater was named for his wife.

The theater grew with the support of
State grants, but mostly because of the
investment that Red and Carolyn made
in it. They made nearly $15 million in
donations of art work, which encour-
aged the Montgomery Museum of Fine
Arts, which was looking to change lo-
cations, to move to the park grounds.
The park continued to grow with gar-
dens and an amphitheater, and Blount
expanded the land by buying more
acres. He made contributions totaling
$21.5 million to the Alabama Shake-
speare Festival, which remains the sin-
gle-largest gift ever given to a regional
theater in the country.

Blount’s philanthropic heart turned
Montgomery into a leading cultural
center. Had Red and Carolyn not made
the financial and creative investment,
the theater, museum, and park would
not be what it is today. They helped to
create a priceless treasure for the area,
encouraging the young and old to expe-
rience the arts.

There aren’t too many people in the
world who loved life as much as Red
did. He was the kind of person we all
want to be, and the State of Alabama
is a better place for having Red Blount
as part of our history. We are all grate-
ful to Red and his family for giving so
much of themselves, and allowing Red
to leave us with a wonderful legacy we
will never forget.e

———
TRIBUTE TO COMMANDER JUuDI JO
ROGERS
® Mr. INOUYE. Mr. President, | rise

today to recognize a great American
and a true military heroine who has
honorably served our country for 22
years in the Navy Nurse Corps: CDR
Judi J. Rogers. Commander Rogers
began her career as a staff nurse at
Naval Medical Center, San Diego, CA.
She quickly rose through the ranks
and served at Naval bases throughout
the world, including Naval Hospital
Okinawa, Japan, Naval Hospital Long
Beach, CA, National Naval Medical
Center Bethesda, MD, and Naval Med-
ical Center Portsmouth, VA. Following
in her father’s footsteps, the late LCDR
Kenneth Rogers, USN, Retired, Com-
mander Rogers served aboard combat-
ant ships independently providing an-
esthesia services as a certified reg-
istered nurse anesthetist, CRNA, to the
sailors and marines aboard the U.S.S
Theodore Roosevelt, CVN-71, and the
U.S.S WASP, LHD-1, during all under-
way periods including two 6-month
Mediterranean deployments. She was
then assigned as the first woman to
serve as the Assistant Group Surgeon
for Combatant Amphibious Assault
Group Two. In each assignment, Com-
mander Rogers excelled and met every
challenge, and was rewarded with
greater responsibilities and opportuni-
ties.
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Her talent for teaching and men-
toring personnel, as well as her cre-
ativity and skill in management, were
instrumental in providing Military
Medicine the cadre of CRNAs serving
today. As an advanced cardiac life sup-
port, ACLS, instructor, Commander
Rogers continually supported mission
readiness by providing ACLS courses to
hundreds of active duty and reserve
troops, and trauma skills and training
vital for battlefield survival of our
troops. Above all, she is a stellar leader
and a compassionate nurse who always
put the welfare of her staff and pa-
tients first.

Commander Rogers is a committed
health care professional who has posi-
tively influenced the practice of nurs-
ing nationally. She is an active mem-
ber of the American Association of
Nurse Anesthetists, AANA. A faculty
member for AANA’s Education and Re-
search Foundation since 1988, Com-
mander Rogers personally provided 18
Special Epidural Workshops to 450
CRNAs across the country. She also au-
thored a chapter of AANA's official
text, The Clinical Techniques of Re-
gional Anesthesia, titled ‘““Acute Pain
Management.”” Commander Rogers al-
ways went the extra mile to serve her
country and her fellow man. Her per-
formance reflects greatly on herself,
the U.S. Navy, the Department of De-
fense, and the United States of Amer-
ica. | extend my deepest appreciation
to Commander Rogers on behalf of a
grateful nation for her dedicated mili-
tary service. Congratulations and |
wish you Godspeed.®

——
TRIBUTE TO PAT KELLER

® Mr. BUNNING. Mr. President, | rise
today to honor and pay tribute to one
of Kentucky’s finest educators. Pat
Keller, a music teacher at Potter Gray
Elementary School, was recently
named Kentucky Elementary Music
Teacher of the Year by the Kentucky
Music Educators Association.

Pat Keller has done more than teach
her south central Kentucky students
the concepts of music. Through Pat’s
15 years as an educator, her efforts
have instilled a sense of self-confidence
that her students have benefitted from
well beyond the classroom. Pat’s stu-
dents have gained the same respect and
love for music that their teacher has
and have also been given the self-assur-
ance to contribute to the field of
music.

I am glad that Pat Keller chose to be
a teacher in the Commonwealth of
Kentucky and it is a source of great
pride to call attention to her excel-
lence. Her contributions have made all
the difference in the lives of her stu-
dents.

The citizens from the Potter Gray EI-
ementary School community are fortu-
nate to call Pat Keller one of their
own. They should be privileged to be
served by such a fine educator. Her ex-
ample should be followed by teachers
across Kentucky.e
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REMEMBERING RUSS ROURKE

® Mr. MILLER. Mr. President, | note
with deep regret the recent passing of a
dedicated public official, defense lead-
er, and a fellow Marine, Russell A.
Rourke.

From his humble beginnings in the
Bronx, Russ Rourke put himself
through the University of Maryland
and Georgetown Law School. Through
hard work and perseverance, he went
on to great success here on Capitol
Hill, at the White House, the Pentagon,
and later in the private sector.

He served as a top legislative aide in
the Congress for 20 years, was a Special
Assistant to President Ford, Assistant
Secretary of Defense for Legislative
Affairs, and Secretary of the Air Force
under President Ronald Reagan.

Despite these many high honors,
Russ made it clear that the highest
honor he ever hoped to attain was
when he earned the right to wear the
eagle, globe and anchor. Throughout
his life, nothing else transcended the
honor and title of United States Ma-
rine. He revered the Marine Corps, its
way of life, its traditions and values.

Russ was on active duty in the U.S.
Marine Corps from 1953 to 1956, includ-
ing service in Korea. He remained in an
active capacity with the Marine Corps
Reserve, and retired after 32 years of
service with the rank of colonel in July
1985.

Throughout his career, Russ was rec-
ognized as a proponent for a strong na-
tional defense. When he served in the
Reagan administration as Assistant
Secretary of Defense for Legislative
Affairs, he was once described by the
New York Times as Defense Secretary
Cap Weinberger’s “‘chief scout and mus-
ket loader in defending the military
budget against a siege of skeptics in
Congress.”

As in my life, Russ Rourke’s life ex-
perience were embodied in the Marine
Corps culture and ethos. In all that he
did, he conducted himself at all times
as foremost a Marine, with honesty and
conviction, with a high sense of duty
and great pride. His devotion to family,
country, and Corps was legendary and
an inspiration. His distinguished career
demonstrated the highest standards of
integrity, professionalism, and devo-
tion to public service.

Russ died at the age of 71 on January
19 after a lengthy battle with malig-
nant melanoma. He leaves his lovely
wife and partner of 41 years, Judith
Muller Rourke, of Annapolis, MD, their
three married daughters, and four
grandchildren. Russ also leaves a Ma-
rine Corps legacy. His nephew, Col. Ar-
thur White, is the current State liaison
for the Marine Corps.

I am extremely proud of my fellow
Marine, the Honorable Russell A.
Rourke. He will be greatly missed by
his family and friends, many in the
House and the Senate, and the men and
women in the uniformed services. Our
Nation’s military might is stronger
today because of his sterling leadership
and his numerous contributions in
service to his country.e
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MESSAGE FROM THE HOUSE

ENROLLED BILL SIGNED
Under the authority of the order of
January 7, 2003, the Secretary of the
Senate, on February 18, 2003, during the
recess of the Senate, received a mes-
sage from the House of Representatives
announcing that the Speaker has
signed the following enrolled bill.

H.J. Res. 2. A joint resolution making con-
solidated appropriations for the fiscal year
ending September 30, 2003, and for other pur-
poses.

Under the authority of the order of
January 7, 2003, the enrolled bill was
signed by the Acting President pro
tempore (Mr. FRIST) on February 19,
2003.

———

MEASURES REFERRED

The following bill, previously re-
ceived from the House of Representa-
tives for concurrence, was read the
first and second times by unanimous
consent, and referred as indicated:

H.R. 337. An act to extend certain hydro-
electric licenses in the State of Alaska.

————

MEASURES PLACED ON THE
CALENDAR

The following bills were read the sec-
ond time, and placed on the calendar:

S. 3. A bill to prohibit the procedure com-
monly known as partial-birth abortion.

S. 13. A bill to provide financial security to
family farm and small business owners by
ending the unfair practice of taxing someone
at death.

S. 414. A bill to provide an economic stim-
ulus package, and for other purposes.

————

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. GRASSLEY, without amendment:

S. Res. 61. An original resolution author-
izing expenditures by the Committee in Fi-
nance.

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. AKAKA:

S. 427. A bill to amend the Homeland Secu-
rity Act of 2002 to assist States and commu-
nities in preparing for and responding to
threats to the agriculture of the United
States; to the Committee on Agriculture,
Nutrition, and Forestry.

By Mr. BAUCUS:

S. 428. A bill to provide for the distribution
of judgment funds to the Assiniboine and
Sioux Tribes of the Fort Peck Reservation;
to the Committee on Indian Affairs.

By Mrs. FEINSTEIN (for herself, Mr.
KENNEDY, Mr. SCHUMER, Mr. CORZINE,
Mr. LAUTENBERG, Mr. DURBIN, and
Mr. LEVIN):

S. 429. A bill to amend the Internal Rev-
enue Code of 1986 to regulate certain 50 cal-
iber sniper weapons in the same manner as
machine guns and other firearms, and for
other purposes; to the Committee on Fi-
nance.
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By Mr. AKAKA:

S. 430. A bill to amend the Homeland Secu-
rity Act of 2002 to enhance agricultural bio-
security in the United States through in-
creased prevention, preparation, and re-
sponse planning; to the Committee on Agri-
culture, Nutrition, and Forestry.

By Mr. VOINOVICH:

S. 431. A bill to amend the Solid Waste Dis-
posal Act to impose certain limits on the re-
ceipt of out-of-State municipal solid waste;
to the Committee on Environment and Pub-
lic Works.

By Mr. CRAIG:

S. 432. A bill to authorize the Secretary of
the Interior and the Secretary of Agriculture
to conduct and support research into alter-
native treatments for timber produced from
public lands and lands withdrawn from the
public domain for the National Forest Sys-
tem, and for other purposes; to the Com-
mittee on Energy and Natural Resources.

—————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. GRASSLEY:

S. Res. 61. An original resolution author-
izing expenditures by the Committee in Fi-
nance; from the Committee on Finance; to
the Committee on Rules and Administration.

By Mr. ENSIGN (for himself, Mr.
GRAHAM of Florida, Mr. FRIST, Mr.
LIEBERMAN, Mr. BROWNBACK, Mr.
NELSON of Florida, Mr. KyL, Mr.
ALLEN, Mr. SESSIONS, Mr. REID, and
Mr. SANTORUM):

S. Res. 62. A resolution calling upon the

Organization of American States (OAS)
Inter-American Commission on Human
Rights, the United Nations High Commis-
sioner for Human Rights, the European
Union, and human rights activists through-
out the world to take certain actions in re-
gard to the human rights situation in Cuba;
to the Committee on Foreign Relations.
By Mr. INHOFE:

S. Res. 63. A resolution authorizing ex-
penditures by the Committee on Environ-
ment and Public Works; to the Committee
on Environment and Public Works.

————

ADDITIONAL COSPONSORS

S.3

At the request of Mr. SANTORUM, the
names of the Senator from New Hamp-
shire (Mr. SUNUNU), the Senator from
Mississippi (Mr. COCHRAN) and the Sen-
ator from Idaho (Mr. CRAPO) were
added as cosponsors of S. 3, a bhill to
prohibit the procedure commonly
known as partial-birth abortion.

S. 56

At the request of Mr. JOHNSON, the
names of the Senator from New Mexico
(Mr. BINGAMAN) and the Senator from
South Dakota (Mr. DASCHLE) were
added as cosponsors of S. 56, a bill to
restore health care coverage to retired
members of the uniformed services.

S. 68

At the request of Mr. INOUYE, the
name of the Senator from Hawaii (Mr.
AKAKA) was added as a cosponsor of S.
68, a bill to amend title 38, United
States Code, to improve benefits for
Filipino veterans of World War 11, and
for other purposes.
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S. 83
At the request of Mr. DURBIN, the
name of the Senator from Arkansas
(Mr. PRYOR) was added as a cosponsor
of S. 83, a bill to expand aviation ca-
pacity in the Chicago area, and for
other purposes.
S. 98
At the request of Mr. ALLARD, the
name of the Senator from Utah (Mr.
HATCH) was added as a cosponsor of S.
98, a bill to amend the Bank Holding
Company Act of 1956, and the Revised
Statutes of the United States, to pro-
hibit financial holding companies and
national banks from engaging, directly
or indirectly, in real estate brokerage
or real estate management activities,
and for other purposes.
S. 138
At the request of Mr. ROCKEFELLER,
the name of the Senator from South
Dakota (Mr. DASCHLE) was added as a
cosponsor of S. 138, a bill to tempo-
rarily increase the Federal medical as-
sistance percentage for the medicaid
program.
S. 140
At the request of Mrs. FEINSTEIN, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 140, a bill to amend the Higher
Education Act of 1965 to extend loan
forgiveness for certain loans to Head
Start teachers.
S. 150
At the request of Mr. ALLARD, the
name of the Senator from Nevada (Mr.
ENSIGN) was added as a cosponsor of S.
150, a bill to make permanent the mor-
atorium on taxes on Internet access
and multiple and discriminatory taxes
on electronic commerce imposed by the
Internet Tax Freedom Act.
S. 151
At the request of Mr. LEAHY, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of S. 151, a bill to amend title 18,
United States Code, with respect to the
sexual exploitation of children.
S. 151
At the request of Mr. PRYOR, his
name was added as a cosponsor of S.
151, supra.
S. 160
At the request of Mr. BURNS, the
names of the Senator from Pennsyl-
vania (Mr. SANTORUM) and the Senator
from Minnesota (Mr. DAYTON) were
added as cosponsors of S. 160, a bill to

amend the Internal Revenue Code of
1986 to allow the expensing of
broadband Internet access expendi-

tures, and for other purposes.
S. 227

At the request of Mrs. FEINSTEIN, the
names of the Senator from Louisiana
(Ms. LANDRIEU) and the Senator from
Minnesota (Mr. DAYTON) were added as
cosponsors of S. 227, a bill to amend the
Higher Education Act of 1965 to extend
loan forgiveness for certain loans to
certified or licensed teachers, to pro-
vide for grants that promote teacher
certification and licensing, and for
other purposes.

CONGRESSIONAL RECORD —SENATE

S. 229
At the request of Mr. JOHNSON, the
names of the Senator from Minnesota
(Mr. DAYTON) and the Senator from
Mississippi (Mr. COCHRAN) were added
as cosponsors of S. 229, a bill to provide
for the merger of the bank and savings
association deposit insurance funds, to
modernize and improve the safety and
fairness of the Federal deposit insur-
ance system, and for other purposes.
S. 238
At the request of Mr. REED, the name
of the Senator from Minnesota (Mr.
DAYTON) was added as a cosponsor of S.
238, a bill to reauthorize the Museum
and Library Services Act, and for other
purposes.
S. 251
At the request of Mr. LOTT, the name
of the Senator from Nebraska (Mr.
HAGEL) was added as a cosponsor of S.
251, a bill to amend the Internal Rev-
enue Code of 1986 to repeal the 4.3-cent
motor fuel excise taxes on railroads
and inland waterway transportation
which remain in the general fund of the
Treasury.
S. 253
At the request of Mr. CAMPBELL, the
name of the Senator from Idaho (Mr.
CRAPO) was added as a cosponsor of S.
253, a bill to amend title 18, United
States Code, to exempt qualified cur-
rent and former law enforcement offi-
cers from State laws prohibiting the
carrying of concealed handguns.
S. 255
At the request of Mrs. FEINSTEIN, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S. 255, a bill to amend title
49, United States Code, to require
phased increases in the fuel efficiency
standards applicable to light trucks; to
require fuel economy standards for
automobiles up to 10,000 pounds gross
vehicle weight; to increase the fuel
economy of the Federal fleet of vehi-
cles, and for other purposes.
S. 261
At the request of Mr. BINGAMAN, the
name of the Senator from West Vir-
ginia (Mr. ROCKEFELLER) was added as
a cosp