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House of Representatives

The House met at 2 p.m. and was
called to order by the Speaker pro tem-
pore (Mr. PETRI).

———

DESIGNATION OF THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
May 5, 2003.

I hereby appoint the Honorable THOMAS E.
PETRI to act as Speaker pro tempore on this
day.

J. DENNIS HASTERT,
Speaker of the House of Representatives.

———

PRAYER

The Chaplain, the Reverend Daniel P.
Coughlin, offered the following prayer:

Lord God, living in our midst, You
have called us here to serve this Na-
tion. In serving Your people we serve
You.

As Your children we are born over
again and again by light, love, and
peace.

When our knowledge of You and the
reality of all that goes on around us is
bathed in Your light, the most ordi-
nary aspects of life and duty become
radiant with a gratitude and joy that
ushers in Your presence.

Be with us here. Make all of us Your
friends. Then with Your intimacy we
can befriend others and be present in a
new way to the world.

Teach us to cherish the inner peace
that will help us bring peace to the
world, because we are unafraid to learn
the truth about ourselves and willing
to embrace honesty in others.

This we ask today, here, now and for-
ever. Amen.

——
THE JOURNAL

The SPEAKER pro tempore. The
Chair has examined the Journal of the

last day’s proceedings and announces
to the House his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

———

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore. The
Chair will lead the House in the Pledge
of Allegiance.

The SPEAKER pro tempore led the
Pledge of Allegiance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Monahan, one of its clerks, announced
that the Senate has passed bills, a con-
current resolution and a joint resolu-
tion of the following titles in which the
concurrence of the House is requested:

S. 195. An act to amend the Solid Waste
Disposal Act to bring underground storage
tanks into compliance with subtitle | of that
Act, to promote cleanup of leaking under-
ground storage tanks, to provide sufficient
resources for such compliance and cleanup,
and for other purposes.

S. 243. An act concerning participation of
Taiwan in the World Health Organization.

S.J. Res. 3. Joint resolution expressing the
sense of the Congress with respect to human
rights in Central Asia.

S. Con. Res. 15. Concurrent resolution com-
memorating the 140th anniversary of the
issuance of the Emancipation Proclamation.

———

COMMUNICATION FROM THE
CLERK OF THE HOUSE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Clerk of the House of
Representatives:

OFFICE OF THE CLERK,
HOUSE OF REPRESENTATIVES,
Washington, DC, May 5, 2003.
Hon. J. DENNIS HASTERT,
The Speaker, House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: Pursuant to the per-
mission granted in Clause 2(h) of Rule Il of
the Rules of the U.S. House of Representa-
tives, the Clerk received the following mes-
sage from the Secretary of the Senate on
May 5, 2003 at 10:26 a.m.

That the Senate passed without amend-
ment H.R. 289.

With best wishes, | am

Sincerely,
JEFF TRANDAHL,
Clerk of the House.

———

COMMUNICATION FROM THE
CLERK OF THE HOUSE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Clerk of the House of
Representatives:

OFFICE OF THE CLERK,
HOUSE OF REPRESENTATIVES,
Washington, DC, May 5, 2003.
Hon. J. DENNIS HASTERT,
The Speaker, House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: Pursuant to the per-
mission granted in Clause 2(h) of Rule Il of
the Rules of the U.S. House of Representa-
tives, | have the honor to transmit a sealed
envelope received from the White House on
May 2, 2003 at 5:05 p.m. and said to contain a
message from the President whereby he sub-
mits a 6-month periodic report in accordance
with 50 U.S.C. 1641(c) and 50 U.S.C. 1703(c) on
the national emergency with respect to
Sudan.

With best wishes, | am

Sincerely,
JEFF TRANDAHL,
Clerk of the House.

———

PERIODIC REPORT ON NATIONAL
EMERGENCY WITH RESPECT TO
SUDAN—MESSAGE FROM THE
PRESIDENT OF THE UNITED
STATES (H. DOC. NO. 108-68)

The SPEAKER pro tempore laid be-
fore the House the following message
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from the President of the United
States; which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on International Relations and ordered
to be printed:

To the Congress of the United States:

As required by section 401(c) of the
National Emergencies Act, 50 U.S.C.
1641(c), and section 204(c) of the Inter-
national Emergency Economic Powers
Act (IEEPA), 50 U.S.C. 1703(c), I am
providing herewith a 6-month periodic
report prepared by my Administration
on the national emergency with re-
spect to Sudan that was declared in Ex-
ecutive Order 13067 of November 3, 1997.

GEORGE W. BUSH.
THE WHITE HOUSE, May 2, 2003.

——
COMMUNICATION FROM HON.
NANCY PELOSI, DEMOCRATIC
LEADER

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Honorable NANCY
PELOsSI, Democratic Leader:

HOUSE OF REPRESENTATIVES,
OFFICE OF THE DEMOCRATIC LEADER,
Washington, DC, May 2, 2003.
Hon. J. DENNIS HASTERT,
Speaker of the House, House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: Pursuant to section
1238(b)(3) of the Floyd D. Spence National
Defense Authorization Act for Fiscal Year
2001 (P.L. 106-398), | hereby appoint Ms. Caro-
Ilyn Bartholomew of the District of Colum-
bia, for a term that expires December 31,
2003, to the United States-China Review
Commission.

Best regards,
NANCY PELOSI.

———
SENATE BILLS REFERRED

A bill and a joint resolution of the
Senate of the following titles were
taken from the Speaker’s table and,
under the rule, referred as follows:

S. 243, An act concerning participation of
Taiwan in the World Health Organization; to
the Committee on International Relations.

S.J. Res. 3. Joint resolution expressing the
sense of the Congress with respect to human
rights in Central Asia; to the Committee on
International Relations.

———
ADJOURNMENT

The SPEAKER pro tempore. Without
objection, the House stands adjourned
until 12:30 p.m. tomorrow for morning
hour debates.

There was no objection.

Accordingly (at 2 o’clock and 6 min-
utes p.m.), under its previous order, the
House adjourned until tomorrow, Tues-
day, May 6, 2003, at 12:30 p.m., for
morning hour debates.

———

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 8 of rule XII, executive
communications were taken from the
Speaker’s table and referred as follows:

2010. A letter from the Administrator, Ag-
riculture Marketing Service, Fruit and Vege-
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table Programs, Department of Agriculture,
transmitting the Department’s final rule—
Onions Grown in South Texas; Increased As-
sessment Rate [Docket No. FV03-959-1 FR]
received April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Agri-
culture.

2011. A letter from the Administrator, Ag-
ricultural Marketing Service, Fruit and Veg-
etable Programs, Department of Agriculture,
transmitting the Department’s final rule—
Tomatoes Grown in Florida; Decreased As-
sessment Rate; Correction [Docket No.
FV03-966-03 C] received April 21, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Agriculture.

2012. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Avalon, California) [MB Docket No. 02-223,
RM-10520] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2013. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Bethlehem, Pennsylvania) [MB Docket No.
02-81, RM-10422] received April 21, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2014. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Harrisburg, Pennsylvania) [MM Docket No.
01-208, RM-10205] received April 21, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2015. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b) Table of Allot-
ments, FM Broadcast Stations (Lebanon and
Speedway, Indiana) [MB Docket No. 02-143,
RM-10392] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2016. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of Allot-
ments, FM Broadcast Stations (Sparkman,
Arkansas) [MM Docket No. 01-215, Rm-10228];
(Moberly, Missouri) [MM Docket No. 01-252,
RM 10275]; (Kiowa, Oklahoma) [MM Docket
No. 01-212, RM-10222]; (Crowell, Texas) [MM
Docket No0.01-210, RM-10225]; (Menard, Texas)
[MM Docket No. 01-214, RM-10227]; (Menard,
Texas) [MM Docket No. 01-304, RM-10309];
(San Isidro, Texas) [MM Docket No. 01-305,
RM-10310] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2017. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b) Table of Allot-
ments, FM Broadcast Stations (Stuart, Okla-
homa) [MB Docket No. 02-287, RM-10569] re-
ceived April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Energy and
Commerce.

2018. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b) Table of Allot-
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ments, FM Broadcast Stations (Oak Grove,
Louisiana) [MB Docket No. 02-321, RM-10583]
received April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Energy and
Commerce.

2019. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Miami, Florida) [MM Docket No. 00-125,
RM-9908] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2020. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Department’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Table of Allotments, Digital Tele-
vision Broadcast Stations (Traverse City,
Michigan) [MB Docket No. 02-20, RM-10368]
received April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Energy and
Commerce.

2021. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of A
Ilotments, FM Broadcast Stations (Atoka,
Haileyville and Clayton, Oklahoma) [MM
Docket No. 01-254, RM-10264, RM-10375, RM-
10376] received April 21, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on En-
ergy and Commerce.

2022. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of Allot-
ments, FM Broadcast Stations (Genoa, Colo-
rado) [MM Docket No. 01-21, RM-10050] re-
ceived April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Energy and
Commerce.

2023. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.606(b), Table of Allot-
ments, Television Broadcast Stations
(Presque Isle, Maine) [MB Docket No. 02-348,
RM-10455] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2024. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of Allot-
ments, FM Broadcast Stations (Detroit
Lakes and Barnesville, Minnesota, and
Enderlin, North Dakota) [MM Docket No. 00—
53, RM-9823, RM-9950] received April 21, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2025. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
Tuscaloosa, Alabama) [MB Docket No. 02-
273, RM-10562] received April 21, 2993, pursu-
ant to U.S.C. 801(a)(1)(A); to the Committee
on Energy and Commerce.

2026. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Wailuku, Hawaii) [MB Docket No. 02-221,
RM-10519] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.
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2027. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Wilmington, North Carolina) [MB Docket
No. 02-129, RM-10437] received April 21, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2028. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of Allot-
ments, FM Broadcast Stations (Ozona and
Iraan, Texas) [MB Docket No. 02-261, RM-
10503, RM-10607] received April 21, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2029. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Macon, Georgia) [MB Docket No. 02-281,
RM-10563] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2030. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Cheboygan, Michigan) [MB Docket No. 02—
91, RM-10411] received April 21, 2003, pursu-
ant to 5 U.S.C. 801(a)(1)(A); to the Committee
on Energy and Commerce.

2031. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), FM Table of Allot-
ments, FM Broadcast Stations (Goliad,
Texas) [MM Docket No. 01-155, RM-10176] re-
ceived April 21, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Energy and
Commerce.

2032. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.202(b), Table of Allot-
ments, FM Broadcast Stations (Jayton,
Texas) [MM Docket No. 01-295, RM-10305,
RM-10381] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2033. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Christiansted, Virgin Islands) [MB Docket
No. 02-220, RM-10518] received April 21, 2003,
pursuant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2034. A letter from the Senior Legal Advi-
sor to the Bureau Chief, Media Bureau, Fed-
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eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Odessa, Texas) [MB Docket No. 02-95, RM-
10421] received April 21, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on En-
ergy and Commerce.

2035. A letter from the Senior Legal Advi-
sor to theBureau Chief, Media Bureau, Fed-
eral Communications Commission, transmit-
ting the Commission’s final rule—Amend-
ment of Section 73.622(b), Table of Allot-
ments, Digital Television Broadcast Stations
(Lawton, Oklahoma) [MB Docket No. 02-219,
RM-10506] received April 21, 2003, pursuant to
5 U.S.C. 801(a)(1)(A); to the Committee on
Energy and Commerce.

2036. A letter from the Director, Office of
Congressional Affairs, Nuclear Regulatory
Commission, transmitting the Commission’s
final rule—Medical Use of Byproduct Mate-
rial: Clarifying and Minor Amendments
(RIN: 3150-AHO08) received April 16, 2003, pur-
suant to 5 U.S.C. 801(a)(1)(A); to the Com-
mittee on Energy and Commerce.

2037. A letter from the Director, Office of
Personnel Management, transmitting the Of-
fice’s final rule—Prevailing Rate Systems;
Change in the Survey Cycle for the Pen-
nington, South Dakota, Nonappropriated
Fund Wage Area (RIN: 3206-AJ30) received
April 16, 2003, pursuant to 5 U.S.C.
801(a)(1)(A); to the Committee on Govern-
ment Reform.

2038. A letter from the Director, Office of
Surface Mining, Department of the Interior,
transmitting the Department’s final rule—
Pennsylvania Regulatory Program [PA-139-
FOR] received April 17, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

2039. A letter from the Director, Office of
Surface Mining, Department of the Interior,
transmitting the Department’s final rule—
Kentucky Regulatory Program [KY-241-
FOR] received May 1, 2003, pursuant to 5
U.S.C. 801(a)(1)(A); to the Committee on Re-
sources.

——————

PUBLIC BILLS AND RESOLUTIONS

Under clause 2 of rule XII, public
bills and resolutions were introduced
and severally referred, as follows:

By Mr. SMITH of New Jersey (for him-
self and Mr. EVANS):

H.R. 1949. A bill to amend title 38, United
States Code, to reinstate minimum require-
ments with respect to the sale of vendee
loans; to the Committee on Veterans’ Af-
fairs.

By Mr. HYDE (for himself, Mr. LANTOS,
and Mr. BERMAN):

H.R. 1950. A bill to authorize appropria-
tions for the Department of State for the fis-
cal years 2004 and 2005, to authorize appro-
priations under the Arms Export Control Act
and the Foreign Assistance Act of 1961 for se-
curity assistance for fiscal years 2004 and
2005, and for other purposes; to the Com-
mittee on International Relations.
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By Mr. LYNCH (for himself and Mr.
QUINN):

H.R. 1951. A bill to amend title 38, United
States Code, to improve patient care and
working conditions at the Veterans Health
Administration of the Department of Vet-
erans Affairs; to the Committee on Veterans’
Affairs.

By Ms. NORTON:

H.R. 1952. A bill to amend the Internal Rev-
enue Code of 1986 to provide that the first-
time homebuyer credit for the District of Co-
lumbia be made permanent, and for other
purposes; to the Committee on Ways and
Means.

ADDITIONAL SPONSORS

Under clause 7 of rule XIl, sponsors
were added to public bills and resolu-
tions as follows:

H.R. 185: Mr. OWENS.

H.R. 217: Mr. FOLEY, Mr. MENENDEZ, Mr.
SMITH of Washington, Mr. ROTHMAN, Mr.
SANDLIN, and Mr. RYAN of Ohio.

H.R. 241: Mr. JANKLOW.

H.R. 292: Mr. STRICKLAND.

H.R. 517: Mr. BERMAN.

H.R. 589: Mr. PEARCE, Mr. FERGUSON, Mr.
DooLEY of California, Mr. DAvis of Florida,
Mr. KLECZKA, and Mr. MARSHALL.

H.R. 594: Mr. HoLT, Mr. PASCRELL, Ms.
CORRINE BROWN of Florida, Ms. CARSON of In-
diana, Mr. MENENDEZ, Mr. HASTINGS of Flor-
ida, Mr. BOSWELL, Mr. SULLIVAN, and Mr.
RUSH.

H.R. 717: Mr. STARK and Mr. KUCINICH.

H.R. 843: Ms. LEE.

H.R. 970: Mr. WIiLsoN of South Carolina,
Mr. EMANUEL, Ms. LEE, Ms. JACKSON-LEE of
Texas, Mr. KILDEE, Mr. THOMPSON of Mis-
sissippi, Mr. BROWN of South Carolina, Mr.
BONILLA, and Mr. KUCINICH.

H.R. 1034: Mr. SCHIFF.

H.R. 1043: Mr. SESSIONS.

H.R. 1077: Mr. JEFFERSON.

H.R. 1155: Mr. GUTIERREZ, Mr. ENGLISH,
Mrs. MALONEY, Ms. SLAUGHTER, and Mr. ACK-
ERMAN.

H.R. 1209: Mr. CONYERS, Mr. WYNN, Mr.
REYES, Mr. WEXLER, and Mr. KENNEDY of

Rhode Island.

H.R. 1212: Mr. GILLMOR.

H.R. 1285: Mr. ALLEN, Mr. CARDIN, Mr.
CLAY, Ms. HARMAN, Mr. KUCINICH, Mr.

GEORGE MILLER of California, and Ms. WA-
TERS.

H.R. 1536: Mrs. JONES of Ohio.

H.R. 1614: Mr. SHAYS.

H.R. 1754: Mr. TOWNS.

H.R. 1812: Mr. ALLEN, Mr. LANTOS, Mr.
FROST, Mr. CASE, Mr. MARKEY, Mr. BROWN of
Ohio, Mr. RANGEL, Mr. BisHorP of New York,
Ms. WOOLSEY, and Ms. McCoLLUM.

H.R. 1894: Mr. EMANUEL.

H.J. Res. 4: Mr. HULSHOF.

H. Con. Res. 111: Mr. JACKSON of Illinois.

H. Res. 136: Mr. KLECZKA.
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The Senate met at 12 noon and was
called to order by the President pro
tempore (Mr. STEVENS).

The PRESIDENT pro tempore. Once
again, our guest Chaplain is Rabbi Ar-
nold E. Resnicoff, retired U.S. Navy
Chaplain.

The guest Chaplain offered the fol-
lowing prayer:

PRAYER

O Lord who gives to everything a sea-
son, and a time for every purpose under
heaven: a time for war; a time for
peace; a time for life; a time for death;
and always time for hope. We take
time now, as this week starts, and as—
we pray—the fighting in Irag nears its
end, to honor those who serve, who
fight, who sacrifice in times of war, so
that the time of peace—of real peace—
might be.

We take time now to offer thanks: for
freedoms that are far from free, for
they are bought and paid for at the
cost of lives cut short, and family
dreams that now can never be; and at
the cost of lives that will be touched
and haunted by memories so painful
that most of us give thanks that we
will never know, nor ever fully com-
prehend.

Lord, who gives to every thing a sea-
son, and a time for every purpose under
heaven, we honor those who gave their
lives; and we honor those who still live
and serve, within a world that knows
too well the time of war. And we honor
in a special way their families, those
they love and who love them, for whom
the battlefields seem much more close
to home.

Give us the faith, the strength, the
wisdom, too, to do our part to bring
about the time of peace for which they
fought—and fight; the time of peace for
which we pray; the time of peace, just
peace, in which we must keep faith; the
world of peace which we must do our
part to build.

And let us say, Amen.

Senate

PLEDGE OF ALLEGIANCE

The Honorable TED STEVENS led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

The PRESIDENT pro tempore. The
acting majority leader is recognized.

——
SCHEDULE

Mr. MCCONNELL. Mr. President,
today the Senate will be in a period of
morning business until 12:45 p.m. Fol-
lowing morning business, the Senate
will begin consideration of the nomina-
tion of Deborah Cook to be a Federal
judge for the Sixth Circuit.

Under the agreement entered into
last week, there will be up to 4 hours of
debate on the nomination prior to a
vote. Therefore, the first vote will
occur at 4:45 p.m. today, and it will be
on the confirmation of Deborah Cook.

Upon the disposition of the Cook
nomination, the Senate will debate the
nomination of Miguel Estrada until 6
p.m., and at 6 p.m. the Senate will con-
duct its fifth cloture vote on the
Estrada nomination.

The majority leader stated on a num-
ber of occasions that we are not going
to give up on attempting to get Miguel
Estrada an up-or-down vote.

In addition to these additional nomi-
nations, there are a number of other
important issues to be considered dur-
ing this coming week. On Tuesday, we
will begin debate on the energy bill, al-
though amendments will not be in
order until Thursday. We are expecting
Members to come to the floor to begin
the debate on this much needed legisla-
tion.

Also, we have been working on agree-
ments that would allow the Senate to
consider the State Department reau-
thorization bill, the NATO expansion
treaty, the bioshield bill, and the FISA
legislation. Therefore, | will advise our
colleagues to prepare for a very busy
week with rollcalls each and every day.

Let me also say the majority leader
hopes and expects that we will be doing
the vote on the Roberts nomination
Friday morning, which is pursuant to
the agreement the assistant Demo-
cratic leader and myself and the two
leaders were working on last week. So
we hope to be able to wrap that nomi-
nation up on Friday as well.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Nevada.

Mr. REID. Mr. President, | was lis-
tening closely. But the Senator said we
would take up the energy bill on Tues-
day with no amendments in order.
Then he said Thursday. Maybe | mis-
understood.

Mr. McCCONNELL. It is my under-
standing that there will not be any
vote on the energy bill until Thursday,
but we will take it up tomorrow.

———
RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, leadership time is
reserved.

———
MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will be a pe-
riod for the transaction of morning
business not to extend beyond the hour
of 12:45 with the time equally divided
between the majority leader and the
Senator from North Dakota or their
designees.

The Senator from Wyoming.

——
ADDITIONAL CLOTURE SIGNATURE

Mr. THOMAS. Mr. President, first,
let me ask unanimous consent that it
be in order to add the following signa-
ture to the cloture motion filed on May
1.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The additional signature is as fol-
lows:

Peter G. Fitzgerald.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Printed on recycled paper.

S5695



S5696

ENERGY POLICY

Mr. THOMAS. Mr. President, it has
been mentioned this morning, of
course, that we are going to move for-
ward this week to deal with energy pol-
icy. | must tell you I am very pleased
that that is the case. We have worked
very long and hard to develop an en-
ergy policy to bring it again this year
before the Senate. As you recall, we
had one last year. It went into con-
ference and we were unable to bring it
up.
pI think it is certainly important that
we do that. Of all the issues that are
before us, | expect it may be one of the
most compelling—compelling because
it is something that is of vital impor-
tance to this Nation. Probably more
people are affected by energy than
most any other service.

We have the Middle East situation, of
course. Over time we have gotten our-
selves in the position where 60 percent
of our oil imports are a matter of im-
portance because we have become very
dependent.

It was almost 2 years ago that the
President of the United States and the
Vice President, DicKk CHENEY, and their
task force, came up with energy rec-
ommendations. This is one of the first
issues talked about. Since that time, it
has become even more compelling part-
ly because of the unrest in the Middle
East. Also, partly because of the result
in Irag, | think people now are more
aware of how important it is for us to
have an energy policy.

The President said we need to have
an energy policy for the future, but, of
course, one that also meets the needs
of today. | think we can do that. |
think we can develop a policy which
deals with the problems we now have,
but, more importantly, we should try
to get a vision for the future—15 or 20
years in the future—and see what we
have to do, and where we would expect
to be at that time and then measure
what we do in the interim with respect
to accomplishing those goals.

We do have to make changes. We
have to make changes in most every-
thing. But | have to tell you that in the
case of energy, perhaps change is more
apparent and more obvious and more
compelling than most of the other
issues with which we have to deal. We
must modernize conservation. Obvi-
ously, what we need is a balanced pol-
icy but one that deals with conserva-
tion, one that deals with alternative
fuels, one that deals with research, one
that deals, of course, with enhancing
domestic production, and other issues.
But those certainly have to be the
basic elements of our energy policy as
we look forward.

There is much that we can do. | can
recall a number of years ago in Casper,
WY, meeting with an energy group. |
don’t remember who it was. But | re-
member they said that we have never
run out of an energy source. We have
continued to change. We used to have
wood. We used to have coal. We had oil,
we had gas and nuclear, and we con-
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tinue to change. But it takes some for-
ward thinking to do that. It takes
some research to do that. It takes an
effort made to bring about the changes
that are necessary to provide Ameri-
cans with a very important element of
their support. We need to modernize
our infrastructure.

Obviously, situations change. We are
going to have production, for instance,
in gas. In my State, we have a great
deal of supply and a source. In order to
get it to a marketplace, you have to
have pipelines. You have to have trans-
portation.

The same is very much true with
electricity. The largest source of fuel
for the future and for which we have a
resource is currently coal. You have to
move that resource to the consumer.
You can either move it as coal in a
railroad car, which is very inefficient,
or you can produce energy at the mine
site and then move it to the consumer
in transmission lines. We have not kept
up with that. We are beginning to feel
the consequences of that very much.

We have to increase our supplies of
energy. We are doing that, of course,
by having new places to drill, new
places to extract, new places to find
different alternative fuels that are
available, frankly, very little of which
has become really commercial in na-
ture.

If you exclude hydro from renew-
ables, then only about 3 percent of our
energy comes from renewable sources.
That is not very much, so it is going to
take a while. It is going to take re-
search. It is going to take much action
to make sure we get those actually in
the homes in America. Renewables are
very important. We have to accelerate
our plans and our efforts to protect the
environment as we do this.

I think everybody wants a balanced
energy policy, a balanced policy which
says, yes, we need to produce more of
our own energy in whatever way. As we
do it, we have to protect the environ-
ment.

Again, in my home State of Wyo-
ming, that is very important to us.
Fifty percent of Wyoming belongs to
the Federal Government, so most of
the resources there, such as oil and gas
and often coal, are on Federal lands.
We need to be able to produce this en-
ergy in such a way that you can also
have wildlife, you can also enjoy the
environment, as well as production.
Frankly, we have shown you can do
that. We need to make that activity
become even more workable by doing
more research.

The bottom line, which | have al-
ready mentioned, is, in our national se-
curity, to be less dependent on having
to look somewhere else for the energy
that is necessary for us to remain se-
cure and prosperous. It is not only part
of security; it is also part of economic
stability and economic growth.

We have been trying. | mentioned we
tried last year, but our attempts failed.
We worked very hard at it, as a matter
of fact. We had bills out of both the
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House and the Senate. After some con-
troversy on both sides, we went to
committee to put them together and
were never able to come up with a solu-
tion. Now we are back again.

That process was flawed. Basically,
the committee of jurisdiction, the En-
ergy Committee in this case, did not
work through the bill before it came to
the floor. Quite frankly, it is very dif-
ficult to be successful on the floor un-
less you can come to some agreement
in the committee prior to that. We had
no hearings, really. We had no mark-
ups.

But it has been different this year.
We have a chairman who has worked
very hard—the Senator from New Mex-
ico. We have a bill that is ready to
come before us, and one we really need
to work on.

Again, certainly it is essential to
completing this war activity we have
been in, to really having stability in
our own country so that we have some-
what of an energy independence. We
may not be totally independent, of
course. There is nothing wrong with
bringing in fuels from other places, but
we should not allow ourselves to be 60
percent dependent on that.

The development of resources is es-
sential to economic growth and that is
what we are looking for now, at the
same time we are looking at ways to
stimulate the economy to create more
jobs. I can tell you, the movement in
the energy field is one that allows us to
do the same thing. We need a balanced
approach. | have mentioned that.

Some people think, oh, my gosh, all
you are going to do is take oil wells
out there and start drilling every-
where. That is not the case. We are
looking at conservation. As we look at
our own lives, there are many ways, if
we make some changes in what we do,
we can reduce our demands on energy.
We can shift our demands on energy to
those things that are more available.

Think about it at home. Are there
any ways in which we could have appli-
ances where we could do things a little
differently and have them use less en-
ergy? | think that is true. We are all
looking for ways to increase mileage in
our automobiles, and there are ways to
do that.

I have to tell you, | think it is a mis-
take to mandate certain action over a
period of time because that becomes
very expensive and also puts a real halt
on us moving forward. But what we
ought to do is have incentives so that
we do work toward having more con-
servation.

Fossil fuels, of course, are our big-
gest supplier now of energy and will be
for some time. Again, for instance, in
the case of coal, we have a great abun-
dance of coal, and we have done a great
deal to make it more clean to help with
climate change. But we can do even
more.

In the coalfields in Wyoming there is
an effort to begin to put some emphasis
on hydrogen. Hydrogen can be made
with coal and water, and hydrogen can



May 5, 2003

then be used much more efficiently in
terms of the movement of the fuel as
well as using it for automobiles. We
can do that.

Natural gas, of course, is one of our
very important resources. Again, we
need to be able to move that. We need
to be able to use it at the highest pri-
ority and use these fuels where we get
the best bang for the dollar. That is
what we are seeking to do: to give
some diversity, to utilize the domestic
resources, to have an overall energy
strategy.

| think too often—and we are a little
guilty of that right here in the Sen-
ate—we get into one of these issues and
we start talking almost entirely about
today’s problems and solving the prob-
lems we have or our constituents have
out there right now. That is fine, and
we need to do that. But this is a policy.
This is designed to give us a roadmap
to make changes over time.

Again, electricity is a good example.
Years ago, when you had a distribution
area, you had a city or a county, and
you had an electric supplier that pro-
vided for that group. They had a gener-
ating plant and a distribution system,
and it was all contained right there in
the city or right there in the county.

Now 40 percent of energy is generated
by what you call merchant generators
that do not do distribution, but they
sell it to distributors. Of course, to do
that, you have to have transmission
lines that move the energy around. So
things are changing, and we need to
keep ahead of change the best we can.

There are also great opportunities for
doing something with nuclear power,
which is one of the cleanest sources of
power we have. We will be talking
about doing some things with Alaska,
for example, whether it is pipelines or
ANWR.

So | just want to say, Mr. President,
we are going to be spending a consider-
able amount of time on energy in the
next several weeks. Our goal, hope-
fully, in the Senate is to get through
with the program by Memorial Day.
The House will be moving forward as
well and has a program that is ready to
go, pretty much.

Part of this, of course, will be in the
area of tax incentives. As | said, what
we need to do is provide incentives for
people to do better, to have better
ways of drilling, to do better in geo-
logical surveys, and so on. Part of that
will be a tax title that has been passed
out of the Finance Committee. And
now the energy bill has been passed out
of the Energy Committee. So we are
ready to go.

I am hopeful we can come together. |
know there are going to be different
views about what we do on conserva-
tion, what we do about ethanol, what
we do about alternatives, but all of
those must be resolved if we are to
come forward with something that will
be good for our country in terms of an
energy policy.

Mr. President, | yield the floor and
suggest the absence of a quorum.
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The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, | ask
unanimous consent to speak for as
much time as | may consume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

INCREASING THE FEDERAL DEBT
LIMIT

Mr. DORGAN. Mr. President, later
this week, I am told, we will be getting
in the Senate a proposal to increase
the Federal debt limit. My assumption
is that the increase in the Federal debt
limit we will be asked to consider will
be nearly $1 trillion—$900-some billion.
I am told it is shaved just enough to be
under $1 trillion.

That increase in the debt limit will
equal, incidentally, all of the debt ac-
cumulated from George Washington
until 1980, until Ronald Reagan took
office. For all of those years, we accu-
mulated less than $1 trillion in debt.
The debt limit increase we will be
asked to vote on will be just slightly
under $1 trillion.

What does that say about the coun-
try’s fiscal policy? It says we are run-
ning very large Federal budget deficits.
Two years ago, it was expected that we
would run large budget surpluses as far
as the eye could see. President Bush
said: Let’s have the American people
keep their own money. Let’s move the
surpluses back. Let’s have a $1.7 tril-
lion tax cut.

Some of us said: Maybe we should be
more conservative. What if these Fed-
eral budget surpluses don’t mate-
rialize? What if we are wrong about
that?

They said: Never mind. And they
pushed it through the House and the
Senate, and with great fanfare they
signed the bill.

Two years later, we have budget defi-
cits as far as the eye can see; this year,
the biggest budget deficit in history
and this week, apparently, a proposal
to increase the Federal debt limit by
nearly $1 trillion. 1 don’t understand
that.

In addition to that, there is a major
debate on how much additional tax
cuts there should be: Should the Presi-
dent get his program of additional tax
cuts? There are not only tax cuts in
what is called reconciliation, but tax
cut proposals outside of reconciliation,
which altogether total $1.3 trillion in
additional tax cuts.

The easiest lifting in American poli-
tics for any politician anywhere in
America is to say: | support tax cuts. If
in fact tax cuts produce new jobs, then
sign me up. | propose we have a trillion
dollars in tax cuts or, better yet, $2
trillion in tax cuts. But, of course, we
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know what we have ahead of us are
very large Federal budget deficits.

For Congress and the President, the
question is, What is it that we don’t
want to do in our Government? Do we
not want to have regulatory agencies
that provide protection for American
citizens and consumers? Do we not
want to build roads? Do we not want to
fund schools? Do we not want to fund
the Customs Service, the Immigration
Service, the Border Patrol, the Food
and Drug Administration? What ex-
actly is it that we should not be doing?
Those are the important questions.

Of course, there is waste in govern-
ment. And we ought to cut spending
where it is wasted. Let me give an ex-
ample. Senator WYDEN and | some
while ago asked the Federal Bureau of
Prisons, why are you advertising for a
dance instructor? In fact, it was adver-
tising for a dance instructor in the
State of Texas. Why are you adver-
tising for that for the Federal Bureau
of Prisons? What do we need that for?
What is the purpose of that? We have
since discovered that the Federal Bu-
reau of Prisons has had dance instruc-
tors at eight federal prisons. | don’t un-
derstand that. Learning how to dance
the salsa when you are in prison, is
that necessary? In areas where there is
waste, let’s attack waste.

Let me cite one other example. Sen-
ator WYDEN and | mentioned this past
week—and this is not direct spending
on our budget—that the U.S. Postal
System inspector general’s office is
wasting massive amounts of money.
The inspector general’s office has 700-
some people in the Office of the Postal
Department doing events supposed to
promote teamwork, where employees
wrap themselves in toilet paper. They
wear animal costumes. They dress up
and do role playing. It is the most Byz-
antine thing | have ever heard of. They
spend millions of dollars on these
events. That inspector general ought to
lose their job. It is a waste of money.

But there are government functions
that are essential for our country. Like
those nettlesome regulatory agencies
that are supposed to protect us from
the kind of grand theft that occurred
on the west coast with Enron Corpora-
tion and others, where what they did
was ratchet up the price of electricity.
They were turning it, double, triple, 10
times, charging the consumers on the
west coast a massive amount of money
for electricity as they were manipu-
lating the price. They were taking
plants offline and manipulating the
quantity of energy, and they were en-
gaged in efforts that the Federal En-
ergy Regulatory Commission and the
Justice Department now apparently
say are criminal.

I believe they were criminal. | said so
last year when | chaired hearings on
Enron Corporation. What we have seen
on the west coast, with respect to what
was going on with the pricing of elec-
tricity, is grand theft. The Federal En-
ergy Regulatory Commission is now be-
ginning to take action, after the fact,
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after the west coast consumers were
cheated, bilked to the tune of billions
of dollars.

So is that a part of government that
we don’t want to have around? We
don’t want the regulatory agencies
looking over the shoulder of companies
such as Enron that were manipulating
price and supply in order to cheat con-
sumers in an approach that now ap-
pears criminal? That is what FERC
says. Do we want to reduce the number
of regulators who protect consumers?

What about Wall Street? We saw last
week there was a $1.9 billion settle-
ment because Wall Street firms were
saying: Let’s push this stock to the
customers, despite the fact that inter-
nally these firms were saying: The
stock is a dog; this stock is terrible.
Yet what their salesmen in the field
were being told by research analysts at
these companies was: Push this stock
along to an unsuspecting public.

Do we want to cut the money for the
Securities and Exchange Commission,
and others that are supposed to be reg-
ulators protecting consumers, and say
let the buyer beware? | don’t think so.

Fiscal policy has to be sensible and
thoughtful. Tax cuts are fine. If you
can afford tax cuts, that is fine. But
when you face deficits as far as the eye
can see, should this Government say:
Let’s send our sons and daughters to
war and, by the way, we won’t pay for
it? And when you come back, what we
will do is increase the Federal debt by
$1 trillion and say, as soon as you take
your uniform off, you have to help pay
the debt, because we wouldn’t pay it,
or your children and grandchildren will
have to pay it because we wouldn’t?

We are talking about implementing
tax cuts that predominantly benefit
the upper income people, to such an ex-
tent that if you were lucky enough to
earn $1 million a year, you would get
an $80,000 a year tax cut. Is that a pri-
ority?

Warren Buffett, the second richest
man in the world, said he didn’t sup-
port it because he said it favors the
rich. That is what the second richest
man in the world said about the Presi-
dent’s tax plan. Is that what we ought
to embrace when we are deep in debt,
and headed deeper in debt, and about to
vote on a $1 trillion increase in the
Federal debt? | do not think so. There
are some activities in Government that
are important. | mentioned schools and
roads. There are activities we perform
of which we are proud and of which we
should be proud.

I once visited a Communist country.
It was a country with which we were
doing business. | met with the Amer-
ican Chamber of Commerce in that
Communist country. Do you know
what their message was? Their message
was this is a great market for us to
tap, but the problem is we need more
government in this country to do busi-
ness.

| said: What do you mean by that?
They said: You cannot do business un-
less you have a judicial system that
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can sort out the disputes, unless you
have a system of administrative prac-
tices in which you have referees and
regulators. If you do not have that gov-
ernment, the mechanism that estab-
lishes the rules and makes sure the
rules are followed, you cannot do busi-
ness. You just cannot.

I said this is really interesting be-
cause normally the Chamber of Com-
merce would not be calling for more
government, but they are saying that
in this Communist country, govern-
ment is essential for us to do business.

We ought to remember that in this
country as well—whether it is the Se-
curities and Exchange Commission, the
Federal Energy Regulatory Commis-
sion, you name it—there are structures
and processes that are important for
the governance of this country, and to
decide they do not matter is to suggest
our system does not matter. It is to
say, let the buyer beware. Let the
Enrons run wild and overcharge con-
sumers by billions, and it does not
matter.

That is not the kind of government |
want. | want a government that allows
the system to work, that helps estab-
lish fair rules and enforces them.

I mentioned we have these proposals
for tax cuts that are very large at a
time when we have very large Federal
budget deficits. There are things we
can do. A, we can cut wasteful Federal
spending, and B, we can go after the
tens and tens of billions of dollars that
are not paid to this country in taxes
because the companies that make a lot
of money selling products to the Amer-
ican consumers have decided they are
going to locate in tax-haven countries
but take advantage of the American
marketplace to generate their profits.

If it is the case that $50 billion or $70
billion would otherwise be owed to this
country in taxes but are not paid be-
cause those companies have located in
tax-haven countries, then this country
should take a look at doing something
about it and say to them: If you want
to be an American citizen, part of the
responsibility of citizenship is to help
pay the bills in this country, to help
pay for that which makes this country
great—our schools, our roads, our in-
frastructure, everything that makes
this a great place in which to live.

I think that is an area we ought to be
tackling and trying to solve some prob-
lems. | would hope perhaps rather than
just talk about tax cuts for the upper-
income people, we might talk about
tax responsibility for some corpora-
tions that have decided they do not
want to be a part of American citizen-
ship anymore.

My solution to all these companies
that have decided they do not want to
be an American citizen is, if you want
to go to Bermuda, that is fine. If you
get in trouble somewhere around the
world and some government is about to
expropriate your assets, who are you
going to call? Call the Bermudan navy.
I think they have 36 people in the
Bermudan navy. Call them out. If you
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do not want to be an American citizen,
then do not ask the American military
forces to protect your investment
around the world.

That sort of behavior is not, in my
judgment, something that is very pa-
triotic, and it is something that re-
quires, in my judgment, this Congress
to do something about.

————
THE TRADE DEFICIT

Mr. DORGAN. Mr. President, | wish
to ask another question. Why do we
have a ceiling on Federal indebtedness?
The answer is because we want to try
to control it. But there is another form
of indebtedness for which there is no
ceiling, and that is the trade debt.
There is definitely no ceiling on that.

We have a foreign trade debt of about
$2.8 trillion at the moment. Every sin-
gle year, there is more and more red
ink. There was a $470 billion trade debt,
merchandise trade deficit in 2002. Over-
all, $2.8 trillion deficit is now about 27
percent of our GDP? How does that
happen?

The foreign debt comes from record
foreign trade deficits. We are the big-
gest debtor in the world. As one can see
by this chart, we run a deficit every
year, and every year it grows. One-
fourth of the trade deficit is with
China; $103 billion last year alone.
China is not the only country. We have
deficits with Canada, $50 billion a year;
Mexico, $37 billion a year. We have
deficits with every major European
country except Belgium and The Neth-
erlands. We have deficits with every
major Asian country except Singapore,
and we are about to fix that because we
are doing a free trade agreement with
Singapore, and I am sure we will turn
that into a trade deficit quickly. We
have deficits with all the major coun-
tries in Latin America.

In addition to having deficits with
the countries, let me talk about how
our deficits are constituted: A $110 bil-
lion deficit in motor vehicles; a $47 bil-
lion deficit in consumer electronics; a
$58 billion deficit in clothing. | have
been on the floor many times to talk
about vehicles, so 1 will not do that
today except to say, to use Korea as an
example, Korea sends over 600,000 Ko-
rean automobiles every year; some
600,000 Korean cars come in to this
country.

We sell 2,800 cars into the country of
Korea. Why? Because our market is
wide open, and the Korean market is
largely closed, and nobody has the
spine, the backbone, the nerve, or the
will to do much about it. That is al-
ways the problem.

If you want to use potato flakes from
the United States to make fast food in
Korea, the potato flakes will find a 300-
percent tariff going in to Korea.

The fact is, we have big problems in
a range of areas and nobody does much
about it. We used to have a big surplus
in meat. That surplus declined by $1
million last year. Our deficit in live-
stock trade reached $1.5 billion last
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year. Our deficit in vegetables and
fruits reached $2.5 billion last year.

These deficits come from a very sim-
ple fact: Our markets are open to for-
eign products; foreign markets are
closed to ours. Too often the products
that flood into this marketplace are
products made by 12-year-olds working
12 hours a day being paid 12 cents an
hour, and it is not fair trade.

Let me use Bangladesh as an exam-
ple. The fourth largest producer of gar-
ments for the U.S. market is Ban-
gladesh. Workers in Bangladesh get
paid on average 1.6 cents for every
baseball cap they sew, under contract
to an lvy League school. That same
baseball cap for which a worker gets 1.6
cents to sew is sold on the campus of
this particular lvy League college for
$17.

Each year Americans buy over 900
million garments made in Bangladesh,
and yet workers in Bangladesh still
cannot make the 34 cents an hour they
need as basic subsistence.

If workers in one of the poorest coun-
tries of the world cannot even get paid
34 cents an hour, how do U.S. workers
and U.S. businesses compete against
that kind of trade?

Some say these trade deals are a way
of getting other nations to improve
their labor and environmental stand-
ards, but the fact is, our trade nego-
tiators do not think about that and do
not do anything about that. If one
needs evidence of that, take a look at
the trade agreement that was just ne-
gotiated with Singapore, which is
going to come to the Senate floor at
some point soon for a vote.

This agreement has a provision that
would allow massive transshipment of
products through Singapore into this
country from countries with abysmal
labor and environmental records.

How would that work? Article 3.2 of
the agreement says the products made
in third countries will be treated as
Singapore products as long as the prod-
ucts are on a list approved by U.S.
trade officials, which includes elec-
tronics, semiconductors, computers,
cell phones, photocopiers, medical in-
struments. This chart shows what it
says in that Singapore free trade agree-
ment.

The Carnegie Endowment for Inter-
national Peace issued a paper saying in
that Singapore agreement this provi-
sion could very well torpedo the entire
agreement. This is what a former sen-
ior official at the Department of State
on labor matters wrote about what has
happened in Indonesia:

Government enforcement of child
laws is weak or nonexistent.

There is a long-standing pattern of collu-
sion between police and military personnel
and employers, which usually takes the form
of intimidation of workers by security per-
sonnel in civilian dress, or by youth gangs.

She guotes a State Department study
which says:

Institutions required for a democratic sys-
tem do not exist, or are at an early stage of
development.

labor
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So we have a free trade agreement
with Singapore. And what happens
with that free trade agreement? What
is going to happen is we will get prod-
ucts from Burma or Indonesia which go
to Singapore and are transshipped into
this country. As long as they are going
on the product list, what we are going
to see is transshipment into this coun-
try of products coming from areas with
abysmal records with respect to child
labor and workers’ rights.

This Senate has decided it would like
to fit itself out with a straightjacket
by unwisely passing something called
the fast track agreement. The Presi-
dent called it TPA, which was a euphe-
mism for a fast-track agreement, |
should say. Under fast track rules,
trade deals come to the Congress for an
up-or-down vote, and there will be no
amendments offered under any cir-
cumstance. And this very flawed Singa-
pore free trade agreement will come to
the Senate under fast track rules.

The fact is, our trade negotiators
don’t care what happens after they ne-
gotiate a trade deal.

We did a bilateral trade agreement
with China a couple of years ago, and
we did it so that China could then get
into the WTO. Then China got into the
WTO. When they joined the WTO in No-
vember 2001, the Chinese agreed to sig-
nificantly expand the amount of im-
ported wheat that could come into
China at relatively low tariffs. China
agreed that it would set a tariff rate
quota of imported wheat at 8% million
metric tons. That meant 8% million
metric tons could enter the market at
low tariffs.

According to the CRS, the Congres-
sional Research Service, the Chinese
imports were less than 8 percent of
that amount. In fact, the Chinese Agri-
culture Minister was reported in the
South Asia Post saying: 8% million
metric tons does not really mean that
is what we are going to bring into our
country.

This is a country that has a $103 bil-
lion trade surplus with us, that reaches
a trade agreement with us saying they
are going to buy some of your wheat
but never really intends to. What do we
do about it? Well, we say it does not
matter so much. Nobody is going to do
too much about it.

It is unforgivable that this goes on.
In fact, a U.S. trade official in charge
of agricultural trade with China re-
cently said China has not lived up to
its promise. That official said the
United States would be justified in fil-
ing a World Trade Organization case
against China. The same official said
the evidence of unfair trade by the Chi-
nese was ‘‘undeniable,” and the Chi-
nese themselves privately acknowl-
edged they are cheating on agricultural
trade.

This official said the administration
is reluctant to take action against
China because the Chinese might be of-
fended. The official said the adminis-
tration is worried that a WTO case
would be seen as “‘in your face’ so soon
after China joined the WTO.
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Well, what is in your face is what
these trade officials are doing to farm-
ers, to workers, and to businesses all
around the country. It is not fair. In
my judgment, we expect and demand
that there be action to enforce trade
agreements.

I believe my time is about up. | am
going to speak at greater length about
China trade in the coming days, but |
did want to say today that this is an
area that is desperately in need of at-
tention by Congress and the adminis-
tration.

And the Singapore trade agreement
is a terrible agreement. We ought to
pay some attention to that.

Finally, going back to where | start-
ed, this fiscal policy does not add up.
Everyone in the country understands
it, and 1 hope when we talk about the
need to increase the Federal indebted-
ness by $1 trillion this Senate will ask
itself: Does this make any sense at all?

The major subject before us is more
tax cuts when we have the largest defi-
cits in history for the next 10 years and
a requirement to increase the Federal
debt limit by $1 trillion.

I come from a really small town. We
had a guy living there named Grampy.
He knew everything about everybody
and everything about everything. | al-
ways wondered what would Grampy
think if you explained to Grampy
where we are—deep in debt as far as
you can see; a requirement to increase
the debt limit by $1 trillion; and the
next big thing on the agenda is to cut
your revenue, the benefit of which will
go largely to the upper income people.

I think Grampy from my hometown
would say: Are you nuts? Can’t you
add? This is not higher math. This does
not add up for the country and will not
produce one new job. It will produce
more despair, more concern, and less
economic growth.

Get your fundamentals right. Make
things add up and put things back on
the right track.

| yield the floor.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———

EXECUTIVE SESSION

NOMINATION OF DEBORAH L.
COOK, OF OHIO, TO BE A UNITED
STATES CIRCUIT JUDGE FOR
THE SIXTH CIRCUIT

The PRESIDING OFFICER. The hour
of 12:45 having arrived, the Senate will
proceed to executive session to con-
sider Executive Calendar No. 34, which
the clerk will report.

The assistant legislative clerk read
the nomination of Deborah L. Cook, of
Ohio, to be United States Circuit Judge
for the Sixth Circuit.

The PRESIDING OFFICER. The Sen-
ator from Ohio.
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Mr. DEWINE. Mr. President, it is my
great honor to come to the Senate
floor this afternoon to speak in favor of
the nomination of Deborah Cook to sit
on the Sixth Circuit Court of Appeals.

Deborah Cook is from Akron, OH.
She is currently serving her second
term as an Ohio Supreme Court Jus-
tice, a post to which she was first
elected in 1994.

I will take a few minutes to tell my
colleagues in the Senate about Justice
Cook and why | am so pleased this
afternoon to support her nomination.

Justice Cook received her law degree
in 1978 and an honorary doctor of law
degree in 1996, both from the Univer-
sity of Akron. Prior to serving on the
Ohio Supreme Court, she served on the
Ohio Court of Appeals for the Ninth
District from 1991 to 1994. And, from
1976 until 1991, she worked for the
Akron law firm of Roderick, Myers &
Linton. She was the first female asso-
ciate hired by the firm, later becoming
the firm’s first female partner.

Justice Cook is an excellent judge
and a gracious and giving individual
who has dedicated a great deal of her
personal time and energy to helping
the underprivileged in her community
and in the State of Ohio. First, let me
tell my colleagues a little bit about her
work as a judge.

Justice Cook has been an appellate
judge for over 12 years—4 years on the
Ohio Court of Appeals and over 8 years
on the Ohio Supreme Court. While Jus-
tice Cook was on the Ohio Court of Ap-
peals, she participated in deciding over
1,000 cases. Overall, she had a very low
reversal rate.

She has worked on hundreds of addi-
tional cases in the Ohio Supreme
Court. But rather than focus on these
hundreds of cases, | would like to draw
my colleagues’ attention to just a
small handful of Ohio Supreme Court
opinions that have been considered by
the United States Supreme Court, dur-
ing Justice Cook’s tenure. As my col-
leagues are aware, the U.S. Court re-
views few State supreme court cases.

But this statistic is still worth con-
sidering for Justice Cook. During her
time on the Ohio Supreme Court, the
U.S. Supreme Court has reviewed five
Ohio Supreme Court decisions and has
agreed with Justice Cook in all five of
those cases.

One of those cases was simply a
unanimous Ohio Supreme Court deci-
sion affirmed by the U.S. Supreme
Court 8 to 1. In the other four cases,
Justice Cook has dissented in the un-
derlying Ohio case. And, in each of
these four cases, the U.S. Supreme
Court reversed the Ohio Supreme
Courts’ majority opinion and reached
the same conclusion as Justice Cook.

These were not all just the close 5 to
4 decisions that we sometimes see in
the U.S. Supreme Court. For example,
in a fifth amendment self-incrimina-
tion case, the Supreme Court sided
with Justice Cook 9 to 0. Another case
went 8 to 1, again siding with Justice
Cook’s dissent. So it is clear from this
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record that Justice Cook’s decisions
have been well founded.

Another useful gauge of a sitting
judge’s abilities is the evaluations she
gets from objective observers who
watch the court on a day-to-day basis.

In my home State of Ohio, the major
newspapers closely watch our high
Court. After observing Justice Cook on
the Ohio Supreme Court for a full 6-
year term, Justice Cook was endorsed
by all the major newspapers in Ohio for
her 2000 reelection campaign.

These newspapers included the Cleve-
land Plain Dealer, the Columbus Dis-
patch, the Cincinnati Enquirer, the
Akron Beacon Journal, the Dayton
Daily News, and the Toledo Blade.

Here’s what several Ohio papers have
said about her nomination to the Sixth
Circuit. The Cincinnati Post wrote on
January 8, 2003:

Cook is serving her second term on the
Ohio Supreme Court, where she has been a
pillar of stability and good sense. Her role on
that court—one, which in the last few years,
has repeatedly marched on 4 to 3 votes into
the realm of policy making—has often been
writing sensible dissents.

On December 29, 2002, insisting that
the Senate Judiciary Committee act on
Justice Cook, the Cleveland Plain
Dealer wrote:

Cook is a thoughtful, mature jurist—per-
haps the brightest on the state’s highest
court.

The Akron Beacon Journal wrote on
January 6, 2003:

Those who watch the Ohio high court know
Cook is no ideologue. She has been a voice of
restraint in opposition to a court majority
determined to chart an aggressive course,
acting as problem-solvers . . . more than ju-
rists. In Deborah Cook, they have a judge
most deserving of confirmation, one dedi-
cated to judicial restraint.

And, the Columbus Dispatch wrote
on January 6, 2003:

Cook’s record is one of continuing achieve-
ment. . . . Since 1996, she has served on the
Ohio Supreme Court, where she has distin-
guished herself as a careful jurist with a pro-
found respect for judicial restraint and the
separation of powers between the three
branches of government.

Mr. President, these quotes are from
papers across the political spectrum—
all of which endorsed Justice Cook. As
these comments make clear, Justice
Cook is a talented, serious judge who
works diligently to follow the law. At
the same time, she also dedicates a
great deal of her time to volunteer
work and community service.

Justice Cook has served on the
United Way Board of Trustees, the Vol-
unteer Center Board of Trustees, the
Akron School of Law Board of Trust-
ees, and the Women’s Network Board of
Directors. She was named Woman of
the Year in 1991 by the Women’s Net-
work. She has volunteered for the Safe
Landing Shelter and for Mobile Meals.
She has served as a board member and
then president of the Akron Volunteer
Center.

Furthermore, Justice Cook has
served as a Commissioner on the Ohio
Commission for Dispute Resolution and
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Conflict Management, where she fo-
cused on, among other things, truancy
mediation for disadvantaged students.

She has chaired Ohio’s Commission
on Public Legal Education and has
taught continuing legal education sem-
inars on oral argument and brief writ-
ing. | find it remarkable that Justice
Cook has found the time for this level
of commitment to her community—and
I have yet to describe the most amaz-
ing commitment Justice Cook has
made to helping the underprivileged in
Ohio. Justice Cook believes that the
ticket out of poverty is a quality edu-
cation. And, over the years, in their ev-
eryday lives Justice Cook and her hus-
band, Bob Linton, has come across
hard working young people who are
making an effort to improve their lives
through education.

Tashia Smith is one of those people.
Justice Cook met her when Tashia was
struggling to put herself through col-
lege at Kent State by working as a
waitress. Justice Cook assisted her
with tuition for several years. Today,
Tashia is in her final year of nursing
school, carrying a 3.8 grade point aver-
age.

Tara King is another of these stu-
dents. With Justice Cook’s help, Tara
recently graduated from the University
of Akron. She just enrolled in graduate
school at Cleveland State University.

After helping several students in this
manner, Justice Cook and her husband
decided they should structure their as-
sistance so they could help more young
people early on in their education.

A little over 4 years ago, they started
the ““College Scholars’ program with a
group of 20 disadvantaged third graders
from an inner city school. The students
were selected to participate based on
teacher recommendations, financial
need, and level of family support. Jus-
tice Cook matched each of the students
with a mentor in the community. The
students meet with their mentors
weekly and participate in other pro-
gram activities.

If the students maintain good grades
and conduct through secondary school,
Justice Cook and her husband will pay
for 4 years of their tuition at any pub-
lic university in Ohio. Let me repeat
that—Justice Cook is going to pay for
4 years of college tuition for 20 dis-
advantaged children.

These activities demonstrate a com-
mitment to the community and dedica-
tion to helping the disadvantaged that
we would like to see in everyone. These
are qualities that help make Justice
Deborah Cook a great judge on the
Federal bench. It tells us what kind of
a person, what kind of human being she
is. For these reasons and the other rea-
sons | have outlined, | urge my col-
leagues to support her nomination.

I add, on a personal note, | have
known Justice Deborah Cook for many
years. She is a fine individual. She is
the type of person that should be on
the Federal bench. She has a proven
track record of fairness, of compassion,
of competence. | would not be on the



May 5, 2003

Senate floor today if | did not trust
her. 1 would not have recommended her
name to the President of the United
States if | did not have the utmost con-
fidence in her ability.

| yield the floor.

The PRESIDING OFFICER
DoLE). Who yields time?

Mr. DEWINE. Madam President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEWINE. Madam President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Madam President, | ask
unanimous consent that any time on
the quorum call be taken off both sides
at this point.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. | suggest the absence of
a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Madam President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Madam President, |
rise to address the nomination of Debo-
rah Cook to serve on the U.S. Court of
Appeals for the Sixth Circuit. | wel-
come the opportunity to speak to the
Senate, to express my very deep con-
cerns about the commitment of this
nominee to the interests of working
families and to the underlying cause of
fairness and justice.

I want to say at the outset that I
have the highest regard for my friend
from Ohio, Senator DEWINE. With his
recommendations of a nominee, one
has to give not only a first look but a
second and a third because the good
Senator is so highly regarded and re-
spected here in the institution. Cer-
tainly anyone he supports has a very
heavy presumption in their favor be-
cause of the high regard we have for
Senator DEWINE. So | acknowledge
that at the outset.

But | must say in reviewing the his-
tory of this nominee, there is a pattern
of decisionmaking that is of very deep
concern for the Senate and for all of us
who want to make sure those sitting on
the courts of appeal are going to be fair
to workers and workers’ rights in that
district, that district which obviously
has so many working families whose
rights need to be reaffirmed at dif-
ferent times.

| urge my colleagues to vote against
the nomination of Deborah Cook to a
lifetime seat on the U.S. Court of Ap-
peals for the Sixth Circuit. Her record
demonstrates the extreme length to
which she will go to protect corpora-
tions and deny the rights of injured
workers, victims of discrimination, re-
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ligious minorities, schoolchildren, and
others. She is the leading dissenter on
the predominantly Republican Ohio
Supreme Court, objecting repeatedly to
decisions by that court that favor the
rights of individuals. Often she stands
alone as the only dissenter, and again
and again her colleagues have criti-
cized her for ignoring precedents, for
manipulating the law to reach the re-
sults she wants. Her record is extreme,
even in comparison with her Repub-
lican colleagues on the Ohio Supreme
Court, and she consistently seems bent
on narrowing laws intended to remedy
violation of the rights of individuals.

In cases involving workers’ rights,
her record is among the worst we have
ever seen. Her defenders try to main-
tain a straight face when they say she
is only impartially enforcing the law,
but more than any other judge on her
court, she seems to think that the law
should almost always protect corpora-
tions and not injured workers. She con-
sistently dissents from the majority
and votes to protect corporations from
liability when they harm their employ-
ees, and she has even tried to shield
these corporations from liability when
they attempt to cover up their malfea-
sance. The pattern is overwhelming.

In 37 cases she has supported the
rights of employees only 6 times, and
in all but 1 of those 6 cases she was
joining a unanimous court. Even where
a Republican majority on the court
rules in favor of the employee, she dis-
sents almost 80 percent of the time.
She has never, in any case we know of,
dissented from a decision of the court
in favor of an employee. In the major-
ity of the cases where she dissents, she
is the only dissenter or is joined by
only one other member of the seven-
member supreme court.

Her dissents take an extremely nar-
row view of workers’ access to the
courts. On more than one occasion she
would have protected employers who
were accused of lying to their employ-
ees. In one extreme case, in Davis v.
Wal-Mart Stores, she would have penal-
ized the employee when the store had
covered up evidence that the workplace
was unsafe. In that case, a Wal-Mart
worker was Killed operating a forklift
at work. He was unloading a truck with
the forklift when the truck suddenly
pulled away from the loading dock. The
forklift fell on him and crushed him to
death.

His wife brought a tort action to re-
cover damages from Wal-Mart for her
husband’s death, and during the course
of the proceedings on her case, Mrs.
DAvis discovered that Wal-Mart might
have withheld evidence and provided
false and misleading testimony. Wal-
Mart representatives had denied under
oath that they were aware of hazardous
conditions at the loading docks, and
had denied knowledge of incidents
similar to those that caused her hus-
band’s death. As it turned out, Wal-
Mart had improperly concealed docu-
ments on similar accidents and had in-
structed its representatives to lie
about them.
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If Mrs. Davis had obtained this infor-
mation sooner, she would have pre-
vailed on some of her claims at the ini-
tial trial. With this new evidence, she
filed a new claim, in which she alleged
that the company’s concealment, de-
struction of evidence and perjury had
been used to limit her recovery on her
prior claims. All except one of the
members of the Ohio Supreme Court
ruled that Mrs. Davis’s claim that Wal-
Mart had concealed and distorted evi-
dence could proceed. One Justice said
that concealing evidence as Wal-Mart
did ‘““harms the sanctity of the judicial
system and makes a mockery of its
search for the truth.”

Deborah Cook was the only member
of the court to dissent from the holding
that the case should proceed. She was
the only member of the court to con-
clude that the company was not ac-
countable for its misrepresentations of
the evidence. Incredibly, her dissent
would have had the effect of rewarding
an employer who lied to cover up its
wrong doing.

Similarly, in Norgard v. Wellman,
Cook wrote a dissent that would shield
from liability an employer who lied to
its employees about their exposure to
beryllium on the job. Beryllium is a
toxic chemical that causes a serious
chronic illness, and exposure to it can
be deadly.

The worker in the case developed the
disease. The company assured him that
he was fine even though it had found
through its examinations that he had a
heightened sensitivity to beryllium.
The company knew that its workers
were being exposed to beryllium at the
particular job site, and that they were
becoming ill from the exposure, but the
company concealed these facts from its
workers. When the worker learned that
the company had withheld information
about exposure levels, air-sampling and
ventilation problems in the workplace,
he filed a lawsuit.

When the case came before the Ohio
Supreme Court, the issue was whether
the suit had been timely filed. The su-
preme court held that the suit was still
timely, because his employer had con-
cealed the beryllium exposure. It ruled
that the time to bring suit begins to
run not at the time when the worker
becomes ill, but when he learned of his
employer’s deceit.

Cook, however, rejected this sensible
approach. She said that the period to
file the suit began to run when the em-
ployee had first become ill—even
though at that time the employee
could not have known that his illness
was caused by his unsafe workplace.
Under Cook’s approach, workers would
be responsible for knowing whether or
not their employers are lying to them.
In her view, if an employer deliberately
conceals information about safety vio-
lations, the worker has no effective
remedy.

Another shameful example of Cook’s
willingness to strip workers of their
legal protections is the case Petrie v.
Atlas Iron Processors Inc. Petrie
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worked in a scrap-yard, and some of
the yard’s conveyor belts were in a
fenced-in enclosure. Petrie was remov-
ing ice and debris from one of the ma-
chines when his glove was caught in
the moving conveyor belt, and his fin-
ger was cut off.

Petrie sought additional workers’
compensation on the ground that his
employer had violated specific safety
requirements. Under Ohio law, he had a
claim only if the yard’s fenced-in en-
closure could be considered a ‘“‘work-
shop.”” The Ohio Supreme Court found
the answer so obvious that it wrote
only a brief three-paragraph opinion
holding that the area was a workshop
and Petrie could proceed with his
claim.

Cook, however, wrote a two-page dis-
sent—joined only by one other jus-
tice—insisting that because the ma-
chine was not “within a building,” it
was not a workshop and the employee
was not entitled to the protection of
state safety rules. The cases Cook
cited, however, did not hold that out-
door factory work was exempt from
workshop safety rules. Nevertheless,
Cook would have held that a
scrapmetal conveyor belt in a fenced-in
area, is not subject to workplace safety
protections, just because there is no
roof over this employee’s head.

There are many other examples of
Cook’s attempts to limit workplace
protections. She has opposed allowing
employees fired for reporting viola-
tions of federal occupational safety and
health laws to sue under common law
and statutory whistleblower protec-
tions. She wrote a lone dissent in the
case of a railroad worker who had been
repeatedly harassed and threatened on
the job and required to work under un-
safe conditions. The issue was whether
the worker could bring suit under the
Federal Employers’ Liability Act.
Cook alone would have barred the suit,
despite the clear language of the stat-
ute.

No Senate should confirm a judge so
consistently hostile to protections for
workers injured or Kkilled on the job. In
2001, there were 5.2 million occupa-
tional injuries and illnesses in the pri-
vate sector, and 6,000 deaths. Many
workers in the four states covered by
the Sixth Circuit—Kentucky, Michi-
gan, Ohio, and Tennessee—are em-
ployed in manufacturing jobs. Often,
the workers in such jobs are exposed to
a high risk of injury or death in the
workplace.

The nation has made genuine
progress in reducing injuries and fatali-
ties, but only through careful enforce-
ment of Federal and State safety
standards. We rely on the courts to up-
hold these safety laws and give injured
workers the chance to obtain com-
pensation for their injuries. Yet Cook
seems bent on denying workers their
day in court whenever she can.

Cook has also tried to limit the abil-
ity of students in public schools to vin-
dicate their right to an adequately
funded public education. The Ohio Con-
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stitution, like many State constitu-
tions, guarantees all students what is
called a thorough and efficient public
education. In many states, public
schools are severely underfunded, part-
ly because of heavy reliance on local
property taxes to fund education often
leads to gross disparities in funding be-
tween school districts.

In litigation challenging the con-
stitutionality of Ohio’s educational
funding system, the Ohio Supreme
Court found that many students were
attending schools in dangerous dis-
repair and failed to meet minimum
safety requirements. Half of Ohio’s
schools had unsatisfactory electrical
systems, 70 percent lacked adequate
fire alarm systems, and more than 80
percent lacked proper heating systems.
In one school district, 300 students
were hospitalized when carbon mon-
oxide leaked out of heaters and fur-
naces. In another district, elementary
schools, more than 100 years old, had
floors so thin that a teacher’s foot
went through the floor.

In another school, students were
breathing coal dust from the coal heat-
ing system. The system was in such
disrepair that the coal dust often cov-
ered students’ desks after accumu-
lating overnight. In another district,
buildings were crumbling and chunks
of plaster were falling from the walls
and ceilings. In some districts, classes
were held under leaking roofs and in
former coalbins. Funding of teachers
and supplies was also inadequate. Some
districts had to ration basic supplies
such as paper and chalk and even toilet
paper.

The majority of the Ohio Supreme
Court found that ‘‘school districts were
starved for funds, lacked teachers,
buildings and equipment, had inferior
educational programs, and their pupils
were being deprived of educational op-
portunity.” The majority of the su-
preme court found that.

The Ohio Supreme Court ruled that
the education funding system was un-
constitutional and had to be changed,
but not Ms. Cook. She dissented. De-
spite the shameful conditions in some
schools, and the large disparities that
existed between school districts, she
insisted that Ohio citizens did not have
a right to go to court to enforce the
State constitution’s guarantees. On at
least four separate occasions, she dis-
sented from the majority of the court
which has repeatedly ruled that the
legislature must fill the Ohio Constitu-
tion’s commitment.

In her view, the courts had no au-
thority to define the scope of the Ohio
Constitution’s provisions on funding
education. She says that as long as the
legislature provides at least some fund-
ing, the constitution is satisfied. As
the court’s majority has said:

[Dleference to the corresponding branches
of government does not mean abdication.

The court’s majority specifically
criticized the dissent failing to face up
to the evidence of the school problems.
As the court majority wrote:
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The dissent recognizes that it could not in
good conscience address these facts and then
conclude that Ohio is providing the oppor-
tunity for a basic education. Therefore, it
does the only thing that it could do: it ig-
nores them.

Few issues are more important to the
future of our country than ensuring a
good education for our children.
Courts, of course, do not have the prin-
cipal responsibility to remedy all these
problems. But a majority of the Ohio
Supreme Court clearly ruled that the
State constitution gave the Ohio
courts a role in assuring that a State
provides a basic education to its chil-
dren. But Cook said no, as she always
tries to do in such cases.

In another basic area discrimination
case, Cook again seeks to narrow rem-
edies and reverse jury awards. The Na-
tion has made great progress in com-
bating discrimination against minori-
ties and women, but discrimination
and harassment continue to exist. Vic-
tims of discrimination rely on courts
to remedy such discrimination when
other avenues have failed.

Cook has joined dissents to protect
employers from liability in harassment
cases, no matter how flagrant the vio-
lation. She has voted to reverse jury
verdicts for employees in age discrimi-
nation cases and gender discrimination
cases, despite the high presumption of
the validity of those verdicts on appeal
and the clear and abundant evidence of
discrimination.

In a case on religious freedom, she
adopted a position opposed by all of her
colleagues on the court. A Native
American employee of a State agency
was asked to cut his hair by his em-
ployer. His religious beliefs prevented
him from doing so, and he tried to be
accommodating by pinning his hair
under his cap. The Ohio Supreme Court
accepted that accommodation, but
Cook alone dissented. Despite previous
Ohio Supreme Court decisions, Cook
wanted a higher standard before plain-
tiffs could prevail in cases involving
violations of religious freedom.

For reasons such as these, Cook’s
nomination has generated intense op-
position from groups that know her
record and that represent women, ra-
cial minorities, labor, and consumers. |
have more than 100 letters in opposi-
tion. | ask unanimous consent to have
relevant material printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL EMPLOYMENT LAWYERS

ASSOCIATION,
January 24, 2003.
Hon. ORRIN HATCH,
Chairman, Senate Judiciary Committee,
Office Building, Washington, DC.
Hon. PATRICK LEAHY,
Senate Judiciary Committee, Russell Senate Of-
fice Building, U.S. Senate, Washington, DC.

DEAR SENATORS HATCH AND LEAHY: | am
writing as President of the National Employ-
ment Lawyers Association to urge the Sen-
ate Judiciary Committee to reject Justice
Deborah Cook’s nomination for appointment
to the Sixth Circuit Court Appeals. NELA is

Hart
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the country’s only professional organization
that is exclusively comprised of lawyers who
represent individual employees in cases in-
volving employment discrimination and
other employment-related matters. NELA
and its 67 State and local affiliates have
more than 3000 members. The Ohio Employ-
ment Lawyers Association is among NELA’s
largest affiliates.

Justice Cook’s record and temperament
display all the characteristics of a bad judge.
She is dogmatic, often in an unprincipled
manner, insensitive and biased in her deci-
sion-making. Our Ohio affiliate joined sev-
eral other statewide organizations in oppos-
ing Justice Cook’s nomination. | have at-
tached a copy of the letter these Ohio orga-
nizations have sent to the Committee. Their
description of Justice Cook is apt:

“What is most striking about Justice
Cook’s career on the bench, particularly her
tenure on our state Supreme Court, is her
heartlessness. She repeatedly displays a cold
indifference to the most tragic situations
confronted by the individuals who appear be-
fore her. Worse, she routinely adopts
strained or extreme legal propositions to
deny meaningful relief to those most in need
of justice from our courts. Her body of opin-
ions demonstrates that she lacks the com-
passion, sensitivity and legal integrity which
are the hallmark of a jurist who enforces
both the letter and spirit of the law. Any ob-
jective reading of her decisions, makes it
clear she is not a fair-minded judge.”

Although this letter is sent in my capacity
as president of NELA, | also write as an Ohio
lawyer who has appeared before the Ohio Su-
preme Court many times during my 27 years
of practice. | have represented a wide array
of individuals and organizations in the Court
both before and during Justice Cook’s tenure
as a Justice. Justice Cook’s anti-civil rights,
anti-worker and anti-consumer record on the
Court is unparalleled.

Justice Cook is the most frequent dis-
senter (often the lone dissenter) on a Court
consisting of five (5) Republicans and only
two (2) Democrats. Justice Cook has taken
the position: (1) that even overt racist, sexist
and ageist statements and epithets are irrel-
evant in most discrimination cases. See
Byrnes v. LClI Communications Holdings Co.
(1996), 77 Ohio St. 3d 125, 672 N.E. 2d 145; (2)
that blind people are not qualified because of
their disability to go to medical school not-
withstanding the testimony of successful
blind practitioners to the contrary. See, Ohio
Civil Rights Comm’n. v. Case Western Reserve
University (1996) 76 Ohio St.3d 168, 666 N.E.2d
1376; (3) that an employer cannot be sued for
destroying, concealing or lying about evi-
dence. See her lone dissent in Davis v. Wal-
Mart Stores, Inc, dba Sam’s Club (2001), 93 Ohio
St.3d 488, 756 N.E.2d 657; (4) that railroad
workers subjected to severe harassment, in-
cluding threats of serious physical injuries,
cannot pursue a claim under the Federal Em-
ployers’ Liability Act. See her lone dissent
in Vance v. Consol. Rail Corp., (1995) 73 Ohio
St.3d 222, 625 NE 2d 776; (5) that an employer
can avoid liability by lying to its employees
about the presence of dangerous chemicals in
the workplace so that fatally affected em-
ployees will miss applicable time limits for
filing an action against the employer. See
Norgard v. Brush Wellman, Inc. (2002) 95 Ohio
St.3d 165; (6) that employers can disregard
their own handbooks and promises to their
employees with impunity. See her lone dis-
sent in Wright v. Honda of America Mfg., Inc.
(1995) 73 Ohio St.3d 571, 653, N.E.2d 381.

In light of the letter signed by Denise
Knecht, chairperson of our Ohio affiliate,
which reviews more of Justice Cook’s opin-
ions in particular cases, | will not detail here
the many unfathomable and unjust votes and
opinions issued by Justice Cook.
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At the request of our Ohio affiliate, my
firm undertook a study of all of the employ-
ment decisions which were decided on the
merits by the Ohio Supreme Court during
Justice Cook’s tenure. The purpose of the
study was to do a complete review of Justice
Cook’s employment law record (including
civil rights cases) to measure the full extent
of Justice Cook’s propensities in these cases.
The review covered all employment related
cases other than workers’ compensation
matters. The cases reviewed included dis-
crimination actions, intentional workplace
torts, breach of contract suits, promissory
estoppel claims, whistle-blower cases, public
policy wrongful discharge cases and alleged
violations of statutes governing procedures
for termination of public employees.

During Justice Cook’s tenure on the Court
there were 37 such employment cases in
which the Court issued decisions on the mer-
its. Attached to this letter are the results of
the study. The study demonstrated the fol-
lowing about Justice Cook’s record: (1) Jus-
tice Cook has never dissented from any deci-
sion of the Court favorable to an employer;
(2) Justice Cook dissented 23 times, in cases
in which the Court ruled in favor of an em-
ployee (or 79 percent of the time); (3) Justice
Cook only voted in favor of an employee on
6 occasions (notably, 5 of those 6 cases were
‘‘no brainers’” in which the Court decision
for the employee was unanimous); (4) Justice
Cook has voted in favor of an employee in
only 1 case in which there was a split vote of
the Court in favor of the employee (that
case, not surprisingly, was a 6 to 1 decision
for the employee); (5) Of Justice Cook’s 23
dissents from a ruling in favor of an em-
ployee, she was either the lone dissenter or
joined by only one other Justice 61 percent
to the time; (6) Overall, Justice Cook voted
in favor of employers in 83 percent of the
cases and, as noted above, her few votes in
favor of employees were almost always in
cases in which the Court was unanimous.

Both Justice Cook’s actions and her words
demonstrate that she is not fit for a lifetime
appointment as a federal judge. As a state
court judge she voted to weaken protections
for working Americans, undermined equal
employment opportunity laws and spurned
the pleas of those who have suffered cata-
strophic injuries caused by intentional mis-
conduct of their employers.

Judges must be fair-minded and impartial.
Justice Cook lacks both of these traits. Her
hostile an extreme views concerning laws
governing the workplace have no place on
the Federal bench. Her nomination is a dis-
service to working men and women. Her ap-
pointment will only serve to encourage un-
scrupulous and prejudiced employers.

I will be happy to provide any further in-
formation that the Committee may desire
concerning Justice Cook’s record.

Very truly yours,
FREDERICK M. GITTES,
President.

Mr. KENNEDY. The groups opposed
to her nomination include the Ohio Or-
ganization for Women, the National
Employment Lawyers Association, and
the AFL-CIO. Many of those who have
written to oppose her are lawyers who
have participated before her and are fa-
miliar with her record and approach.
Their message is clear: Justice Cook
displays a hostility to workers’ rights,
consumer rights, and civil rights, and
she lacks the fairness and balance we
expect of our Federal judges.

Many of our Republican colleagues
say that when we oppose nominees
such as Cook, we are somehow ob-
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structing the President’s right to put
his nominees on the Federal courts. If
fact, the Senate has confirmed 120 of
President Bush’s judicial nominees—
100 of them when Democrats controlled
the Senate. Today, our Federal courts
have the lowest vacancy rate in more
than a decade.

When nominees’ records raise con-
cern about whether they will be fair,
whether they will enforce Federal
rights and protections, the Senate does
have the constitutional right to with-
hold our consent. The Constitution is
clear that the Senate’s role is not sim-
ply to rubberstamp nominees. The
Framers clearly intended to avoid vest-
ing too much power in the President.
The role of the Senate on Presidential
nominations is one of the fundamental
checks and balances in the Constitu-
tion. From the earliest days of the Na-
tion, the Senate has exercised its duty
of advice and consent, rejecting Presi-
dential nominees it has found unsuit-
able.

Far too many of President Bush’s
nominees are controversial and divi-
sive. They are clearly part of a plan to
pack the Federal courts, particularly
the courts of appeals, with judges who
will advance an ideological agenda that
is hostile to civil rights, hostile to
workers’ rights, hostile to environ-
mental protections, and hostile to the
right to privacy and a woman'’s right to
choose.

We in the Senate do not have to go
along for the ride. We should have our
constitutional responsibility to safe-
guard the independence of the judici-
ary, and to ensure that the courts are
not stacked with judges as a part of a
White House master plan to tilt the
Federal courts as far right as possible.

Deborah Cook’s record demonstrates
she lacks the fairness the Nation ex-
pects from the judiciary, and | urge the
Senate to reject her nomination.

I have a number of items. | will not
take a great deal of time, but I will
read excerpts from a few of these let-
ters. This one is from the National Em-
ployment Lawyers Association.

I am writing as President of the National
Employment Lawyers Association to urge
the Senate Judiciary Committee to reject
Justice Deborah Cook’s nomination for ap-
pointment to the Sixth Circuit Court of Ap-
peals. NELA is the country’s only profes-
sional organization that is exclusively com-
prised of lawyers who represent individual
employees in cases involving employment
discrimination and other employment-re-
lated matters. NELA and its 67 state and
local affiliates have more than 3000 mem-
bers. The Ohio Employment Lawyers Asso-
ciation is among NELA’s largest affiliates.

Justice Cook’s record and temperament
display all the characteristics of a bad judge.
She is dogmatic, often in an unprincipled
manner, insensitive and biased in her deci-
sion-making.

And he continues:

Justice Cook’s anti-civil rights, anti-work-
er and anti-consumer record on the Court is
unparalleled. . . .

Both Justice Cook’s actions and her words
demonstrate that she is not fit for a lifetime
appointment as a Federal judge. As a State
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court judge she voted to weaken protections
for working Americans, undermine equal em-
ployment opportunity laws and spurned the
pleas of those who have suffered catastrophic
injuries caused by intentional misconduct of
their employers.

Judge’s must be fair-minded and impartial.
Justice Cook lacks both of these traits. Her
hostile and extreme views concerning laws
governing the workplace have no place on
the federal bench. Her nomination is a dis-
service to working men and women. Her ap-
pointment will only serve to encourage un-
scrupulous and prejudiced employers.

These are the organizations, the law-
yers who represent workers who have
been suffered injury and have been dis-
criminated against. This is the na-
tional organization. This is as strong a
letter as we have received in opposition
to a judge by the lawyers who have rep-
resented workers who have been before
that court. That is a powerful com-
mentary.

We also have a letter from the Ohio
Academy of Trial Lawyers:

I write to you on behalf of the Academy

Throughout Justice Cook’s tenure, | and
numerous other Academy members have had
a first hand opportunity to observe Justice
Cook’s temperament, demeanor and decision
making as a member of the Ohio Supreme
Court. Our observations of her record dem-
onstrate to our Association that Justice
Cook is willing to disregard precedent, mis-
interpret legislative intent and ignore con-
stitutional mandates in an effort to achieve
a result that favors business over consumers.
Justice Cook’s personal background is from
big business and she has allowed her back-
ground to bias her decision making. She has
consistently in our view voted to limit citi-
zens’ access to the courts and routinely ar-
ticulated positions which would leave mem-
bers of the public without remedies.

In our view, Justice Cook is among the
most conservative activist justices who have
served on the Court.

Our Court is viewed by most objective ob-
servers as moderate and bipartisan. However,
the Court does have extremely conservative
Republican members. Justice Cook is to the
right of all of them. She has authored 313
dissents, more than any other Justice.

Then it continues:

Another reason for the Academy’s concern
about Justice Cook stems from her decisions
in the area of basic constitutional rights.
Justice Cook issued a sole dissent in a reli-
gious free exercise case that would have seri-
ously undermined key rights provisions of
our Ohio Constitution.

Another example of Justice Cook’s lack of
commitment to constitutional principles, in-
cluding due process, can be found in the Bray
V. Russell decision. In Bray, Justice Cook
dissented from a 5-2 decision striking a state
statute which empowered the patrol board
add ‘“‘bad time” to a prisoners’ sentencing
punishment of misconduct occurring during
imprisonment.

It continues along:

. . there is hardly a case in which Justice
Cook does not side with the insurance com-
pany over its policyholder no matter how
outrageous the circumstances.

. . . Justice Cook is not only out of touch
with many of the core values shared by most
Americans but she lacks the proper judicial
temperament and a meaningful sense of jus-
tice. She does not afford individual Ohioans
a fair opportunity to be heard by an impar-
tial adjudicator. She neither deserves nor is
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she qualified for a lifetime appointment to
the Sixth Circuit Court of Appeals. Her pres-
ence on that Court would be even more
harmful to the public as she would turn
many balanced panels toward extreme posi-
tions which will jeopardize access to the
courts, civil rights and equal justice. For
these reasons, we ask the Committee to care-
fully study Justice Cook’s decisions in their
entirety before any vote . . .

We have given some examples of
cases. | may have the opportunity to
do that a little later in the afternoon.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Madam President, | ask
unanimous consent that during consid-
eration of the nomination, the time
during all quorum calls be equally di-
vided.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DEWINE. Madam President, |
certainly have a great deal of respect
for my friend and colleague from Mas-
sachusetts. We have discussed this
nomination in the Judiciary Com-
mittee. We are continuing our discus-
sion on the Senate floor today. | would
like to respond to a few of his com-
ments.

My colleague has stated Justice Cook
has been a dissenter on the Ohio Su-
preme Court. That certainly is true.
She has been a dissenter. | am not sure
that is a sin. | am not sure that is a
reason someone should not be con-
firmed by this body. If that was the cri-
teria for turning someone down, some
of our greatest justices would not be on
the Supreme Court, would not have
been confirmed, nor would be on the
Federal bench.

Justice Cook has had five -cases
where the Ohio Supreme Court has
been reviewed by the U.S. Supreme
Court. In all five of those cases, the
Ohio Supreme Court has agreed with
Justice Cook. It is interesting that in
four of those cases, Justice Cook was a
dissenter. Yes, she was a dissenter in
the Ohio Supreme Court. The case went
up to the U.S. Supreme Court and the
U.S. Supreme Court said the majority
on the Ohio Supreme Court was wrong.
But Justice Cook, the dissenter, was
right. So the dissenter, Justice Cook,
at least according to the highest Court
in this country, the U.S. Supreme
Court, was right.

As | have outlined, for some of those
decisions by the U.S. Supreme Court, it
was not even a close call. So much for
that horrible label of being a dissenter.

My colleague and friend from Massa-
chusetts has talked about several
cases. | would like to talk about them
as well. As the man on the radio says:
‘“to tell the rest of the story.”

It has been charged that in the case
of Davis v. Wal-Mart, Justice Cook
voted to shield corporations from the
legal consequences of their action. It
has been asserted Justice Cook’s dis-
sent in that case would have allowed
Wal-Mart to get away scot-free. At
least that seems to be what has been
asserted. But that is simply not what
the facts are. In fact, there were two
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separate legal actions in Davis v. Wal-
Mart. We really only hear about one.

In the first case, Justice Cook did not
intervene, and Mrs. Davis received al-
most $3 million. In the second case,
when Mrs. Davis attempted to get addi-
tional payment for the same event,
Justice Cook did vote against her posi-
tion based on a well-known legal prin-
ciple.

Let me tell the story. The facts in
this case involved a terrible incident in
which Mr. Davis, a Wal-Mart employee,
was killed on the loading docks while
at work. Mrs. Davis sued Wal-Mart,
and she won. She won a jury verdict of
$2 million because there was evidence
that Wal-Mart had failed to provide a
safe working environment for Mr.
Davis. In addition, the trial court
found Wal-Mart had attempted to hide
evidence during the trial and, as pun-
ishment for that, the trial court award-
ed interest on the $2 million to Mrs.
Davis covering the time from when the
case was first filed to the time when
the jury found for Mrs. Davis.

Wal-Mart’s appeal at the court of ap-
peals failed. The Ohio Supreme Court,
including Justice Cook, declined to
even consider Wal-Mart’s appeal of
that decision. So Wal-Mart was pun-
ished. Mrs. Davis had her day in court
and won a significant verdict plus in-
terest. That is what Justice Cook
found.

As | noted earlier, the interest award
was on the $2 million during the entire
time the case was pending. | believe it
was about 4 years’ worth of interest. |
haven’t done the math, but it must
have been about $800,000 in interest
during that period of time—roughly
that. Justice Cook did not affect that
verdict in any way. So that was the
first case in which Mrs. Davis received
approximately $3 million, as she should
have.

The unfounded complaints about Jus-
tice Cook are based on a second case
against Wal-Mart that was filed by the
plaintiff’s lawyer. In the second case,
the plaintiff’s lawyer filed a new law-
suit claiming Wal-Mart had covered up
evidence during the first trial. Mrs.
Davis lost her second case at the trial
court because that judge found all the
supposedly new evidence was discov-
ered during the original case, and Wal-
Mart had already been punished for
covering up the evidence. Specifically
Wal-Mart had been punished by the
award of that interest money, approxi-
mately $800,000.

So just to summarize, we have a case
in which Wal-Mart engaged in wrongful
conduct both at its workplace and in
defense of a lawsuit. Wal-Mart was
then punished for wrongful conduct in
both instances.

Justice Cook in no way interfered
with any of that process or punish-
ment. After the jury verdict and after
the favorable decision on interests
were final, the plaintiff’s lawyers tried
to take a second bite of the apple. Not
surprisingly, they lost the second case
at the trial court. The plaintiff’s law-
yers appealed the loss, and a majority
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of the supreme court overturned the
trial court and ruled in favor of Mrs.
Davis.

The entire supreme court, including
Justice Cook, agreed on the legal
standard to be applied that such new
claims could be brought only if new
evidence of wrongful conduct was dis-
covered. The majority of the court
said, though, there was new evidence,
but they never said what they thought
was new. In contrast, Justice Cook
agreed with the trial court judge that
there was no new evidence. So Justice
Cook said there was no new evidence
and applied the well-known doctrine of
res judicata. In other words, because
the issue had already been decided, the
case could not be retried.

Reasonable people, reasonable ju-
rists—a disagreement. Justice Cook
and the trial court judge agreed; the
rest of the supreme court were on the
other side. Somehow this agreement
about a technical legal issue has been
turned into an argument that somehow
Justice Cook was attempting to shield
Wal-Mart and undercut the rights of
the plaintiff after Wal-Mart had al-
ready been ordered to pay Mrs. Davis $2
million plus interest.

Those are the facts. That is the rest
of the story.

Let’s turn to another case that was
cited by my friend from Massachusetts,
Norgard v. Brush Wellman. Norgard
was another tragedy, a tragedy about
an individual who contracted chronic
beryllium disease while he worked for
Brush Wellman. The facts of the case
are egregious, especially facts that
Brush Wellman withheld information
about the causes of the disease.

The legal issue, however, was a sim-
ple one. It was a statute of limitations
case. A statute of Ilimitations, of
course, as we know, is a time within
which an individual has to file a claim.
In Ohio, the statute of limitations is,
as it is in every State, set by the State
legislature. The statute of limitations
for this type of case in Ohio set by the
legislature is 2 years.

As in most States, there is an excep-
tion to the statute of limitations called
the discovery rule. That rule provides
that the 2 years does not start until an
injured party discovers he is injured
and knows the source of the injury.

In this case, the evidence before the
court showed Mr. Norgard knew he was
injured and that his injury was caused
by his exposure to beryllium at work.
He knew that at the latest by August
of 1992 when he was formally diagnosed
by a doctor.

Even though the company had tried
to hide evidence from Mr. Norgard, in a
legal sense, it really did not make a
difference. He still knew about his ex-
posure by August of 1992. The com-
pany’s conduct, though horribly rep-
rehensible, did not change the legal
fact that Mr. Norgard discovered his
illness and the source of his illness. Ac-
cordingly, the 2-year statute of limita-
tions required the lawsuit to be filed by
August 1994. Instead, tragically, Mr.
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Norgard did not file his claim until
1997, more than 2 years after his time
to do so expired. After the case was
filed, the trial court applied the stat-
ute of limitations and granted sum-
mary judgment against Mr. Norgard.

We know what summary judgment is.
It is a ruling that rejects a party’s
claim without even going to trial. Be-
cause summary judgment circumvents
the trial, under the law, a court can
only grant summary judgment motions
if it finds the claimant cannot possibly
win even if it gives the plaintiff every
benefit of the doubt.

In this instance, the court had to
consider all the allegations against
Brush Wellman to be true, including
the allegations that Brush Wellman
outright lied to Mr. Norgard about his
exposure to beryllium. They had to ac-
cept those as true.

That is what happened in this case.
The trial judge gave Mr. Norgard the
complete benefit of the doubt to which
he legally was entitled. In spite of what
we all think about this horrible con-
duct by Brush Wellman, the trial judge
thought he had no choice but to follow
the laws laid down by Ohio’s legisla-
ture and grant summary judgment.

As | noted earlier, legally, unfortu-
nately, it did not make a difference
that Brush Wellman had tried to hide
the facts. Norgard still knew about his
exposure as a fact. So he still had to
file his claim by August of 1994.

The court of appeals unanimously
upheld the trial court’s decision. Jus-
tice Cook and two other Ohio Supreme
Court justices simply applied the stat-
ute of limitations and upheld the deci-
sions of the trial court and the court of
appeals.

A four-judge majority in the Ohio Su-
preme Court was troubled by the facts
of the case and decided to follow their
policy preferences. The new result was
one that was favorable to the Norgard
family.

This is what the Akron Beacon Jour-
nal had to say about the case:

In her dissent, Cook did not carry an ideo-
logical banner cold heartedly proclaiming
the company above all. She has sided with
workers in many cases. In this instance, she
followed the law. Justices do not have a task
of changing the statute of limitations. That
job belongs to the legislature.

Madam President, | ask unanimous
consent to print in the RECORD the
Akron Beacon Journal editorial about
this case.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Akron Beacon Journal, Feb. 27,

2003]
COOK AND THE LAW

The demonization of Deborah Cook has
reached full froth. So much for assessing a
judicial nominee on her record.

The Senate Judiciary Committee is ex-
pected to vote this morning on the nomina-
tion of Deborah Cook to sit on the 6th U.S.
Circuit Court of Appeals in Cincinnati. Al-
most two years have passed since she was
first tapped by President Bush to join the
federal bench. The delay reflects understand-
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able payback from Democrats who watched
strong nominees of Bill Clinton linger for
longer as Republicans played political
games. Unfortunately, part of the game
played by both parties and their allies in-
volves the crude caricature (and worse) of ju-
dicial nominees.

A fresh example of the distortion and even
recklessness can be found on today’s Com-
mentary page. Adam Cohen, an editorial
writer for the New York Times, delivers a
slashing critique of the Cook record as a jus-
tice on the Ohio Supreme Court the past
eight years. Too bad his assessment lacks
the necessary context, let alone a full grasp
of the issues at work in the cases he dis-
cusses.

Cohen notes ‘‘the predominantly Repub-
lican court” and later adds that Cook ‘‘fre-
quently breaks with her Republican col-
leagues.”” The objective is to portray the jus-
tice, “‘the court’s most prolific dissenter,” as
extreme, even for a Republican court. Those
who pay cursory attention to the Ohio Su-
preme Court know that party labels do not
tell the story of recent years.

Two of the Republicans have been among
the most liberal members, siding regularly
with the two Democrats to form a majority
in such areas as employment and tort liabil-
ity law. To say the court is predominantly
Republican may be convenient. It doesn’t
add to an understanding of Cook.

We have noted in the past our sharp dis-
agreements with Cook, especially in the
landmark school-funding case. What offends
in the current confirmation process is the at-
tempt to demonize the Akron resident, argu-
ing (as Cohen does) that ‘“‘often she reaches
for a harsh legal technicality to send a hap-
less victim home empty-handed,”” that she
shills for ‘‘big business and insurance compa-
nies.”

Actually, the description is funny, in view
of the mish-mash the ‘“‘bipartisan’” majority
made of insurance law in the state. Cook has
been a frequent dissenter. That doesn’t mean
she stands alone. Cohen addresses a half-
dozen cases. In four, Cook sided with the rul-
ings of both the trial court and the state ap-
peals court. In the remaining two, she would
have upheld the trial court or the appeals
court.

Were these courts reaching for ‘“‘a harsh
legal technicality’’? Is there a vast right-
wing conspiracy? Sorry, not in Ohio. If any-
thing, Cook and two Republican colleagues
(Chief Justice Thomas Moyer, ideologue?)
often objected to the majority departing
from precedent, hardly a radical position.

Cook critics overlook the majority opinion
she wrote rejecting the claims of employers
and concluding that punitive damages are
available to workers who have suffered dis-
crimination in the workplace. The opinion
reveals much about the Cook judicial philos-
ophy. She precisely examined legislative in-
tent in crafting the law.

That is the Cook familiar to many Ohio-
ans. She gives great deference to the legisla-
ture. She reflects the principle that this is a
nation of laws, not of men or women.

Who doesn’t sympathize with David
Norgard, a worker exposed to beryllium on
the job who has been ailing for two decades?
The issue before the Ohio Supreme Court was
whether Norgard filed suit within the stat-
ute of limitations. The majority ruled he
had. Cook dissented.

Cohen suggests Norgard knew little about
his illness because the company stonewalled.
In truth, Norgard knew for years. He sought
advice about hiring an attorney. The trial
court dismissed his case on summary judg-
ment. The appeals court unanimously upheld
the lower court. Cook objected to the major-
ity casting aside settled law on the statute
of limitations. Her interpretation followed
the practice of courts across the country.
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The ruling of the Ohio Supreme Court in
the case of Phyllis Ruth Mauzy provoked
cries of amazement in courthouses. Cook dis-
sented from the majority’s far-flung and
poorly reasoned departure from the way Ohio
and almost every other state applied federal
civil-rights law. Again, Cook wasn’t by her-
self. She argued the mainstream interpreta-
tion.

The impression promoted by Cohen is that
Cook is results-oriented, serving corporate
masters, denying the little guy his due. Read
the cases cited in the Cohen column and
many others, and the conclusion is plain:
Cook criticizes the majority for bending the
law to fit its desired result.

We share concerns about Bush nominees
who “‘will radically reshape the federal judi-
ciary for a generation” (as Cohen puts it).
Jeffrey Sutton, another selected to sit on the
federal appeals court in Cincinnati, may give
too little deference to legislative intent. Its
the argument that Cook gives too much? A
silly argument? It is almost as silly as sur-
veying the many Bush nominees and con-
cluding that Cook offers reason for Ameri-
cans to be ‘““very worried.”’

In this crowd, she is reassuring.

Other nominees deserve harsh words. Yet,
in seeking to demonize Cook, critics risk
their credibility. When trouble really enters
the committee room, the howls will be dis-
missed as the usual fare. That ill serves the
federal judiciary. The Adam Cohens could
learn something from Deborah Cook. They
could argue their case more carefully.

Mr. DEWINE. This case was not
about Justice Cook standing up for big
business. This case was about a very
specific legal question: The statute of
limitations for this type of lawsuit in
Ohio. Justice Cook interpreted the law
as it was written by the Ohio Legisla-
ture. That was her job as a supreme
court justice, and she did her job.

Whether we like the law or not,
whether the legislature was right or
not, the justice followed the law, and
that is a simple fact.

My friend from Massachusetts has
talked about the school funding deci-
sion, a case that in Ohio is referred to
as the Rolf decision.

It may surprise my friend from Mas-
sachusetts and | may surprise some of
my friends from Ohio when | say that |
disagree with Justice Cook on that
case. | did not hear all the evidence,
but I suspect if | had been on the court,
| probably would have ruled the other
way. But | think my friend is confusing
what was really in front of the court
because it was a tough case.

The Ohio Supreme Court is not a
superlegislature, and the decision in
front of the supreme court was not
whether they liked the way Ohio was
funding the schools or whether it was
the best way or whether it was the fair-
est way or whether it was constitu-
tional.

That, | would submit, was a very
tough decision. The Ohio Supreme
Court talks about school funding in
these terms and the obligation of a
State. It says the State has the obliga-
tion to provide a thorough and efficient
education for the children of the State.
That is the constitutional obligation.

In a similar case, | believe in 1979, if
I have my date correct, the Ohio Su-
preme Court had ruled that Ohio was
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providing a constitutional education
for all of the children. Most observers
of the court, most observers of edu-
cation in Ohio would say that things
had not gotten more unconstitutional
in that period of time since 1979. In
fact, people would argue that, if any-
thing, it had gotten better as far as
more equity since 1979.

In a sense, Justice Cook’s decision
when she dissented was consistent with
prior decisions of the Ohio Supreme
Court. So while she was dissenting in
this case, while she was not in the ma-
jority, it was certainly not an unrea-
sonable decision. It was a decision that
was consistent with prior precedent of
the court. So it was not a decision that
was in any way out of bounds.

I will speak later as our debate con-
tinues, but | conclude by again talking
about my great admiration for Justice
Cook. | have known Justice Cook for
many years. | know her as an indi-
vidual. I know her as a public official
in the State of Ohio. She is a person of
great personal integrity and honesty.
In the 2 years she has been nominated
for this position, | have had the oppor-
tunity to read many of her cases. The
one thing that is very clear when one
reads her decisions is this is someone a
person would want deciding their case,
someone who does not have an axe to
grind, someone who is very deferential,
frankly, to a legislature. | say to my
colleagues on the other side of the aisle
who are concerned about activist
judges, she is someone who | believe
will be deferential, as she was to the
Ohio Legislature, and who will respect
the authority of the legislative body;
someone who will be deferential within
the proper constitutional framework
and bounds to the U.S. Congress and
who will understand the separation of
powers between the different branches
of Government. This is someone with

great integrity, great honesty, and
someone who will be a fine Federal
judge.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President, |
listened carefully to the comments of
my friend, Senator DEWINE. No one is
suggesting in the cases that I men-
tioned, which were cases where she was
a dissent, that they were overturned by
the Supreme Court of the United
States. | listened carefully to his ex-
planation of these cases.

To summarize very quickly, in the
Wal-Mart case, it is difficult for me to
understand how Cook’s position in the
Wal-Mart case is defensible. Here is a
widow who was trying to move forward
on certain claims but could not be-
cause Wal-Mart had hid the evidence,
and Cook was the only one who dis-
sented. That is the bottom line. That is
the bottom line of the case. She is the
only one who dissented.

In the Norgard case, the employee
did not know that he could sue and he
did not know he had a claim because
the employer had lied. She dissented,

May 5, 2003

making it harder for the employees to
recover.

These are just two examples, but to
come back to the earlier point, if we
look over the history of her dissents,
we will find that when the Ohio Su-
preme Court dissented—or when the
Ohio Supreme Court ruled for the em-
ployees, which was not a great number
of times, but whenever they did, she
dissented from that 80 percent of the
time. Even when the court ruled for
the employees, she dissented 80 percent
of the time.

Justice Cook never dissented from
any decision of the court when it fa-
vored the employer. These are statis-
tics. The examples | have cited are il-
lustrative of a series of instances where
the rights of workers were not ade-
quately recognized or respected and
where she took a very extreme posi-
tion, in many of these cases in isola-
tion. In some, she was joined by other
members.

I believe there is a consistency and a
pattern of insensitivity in terms of
workers’ rights and workers’ needs and
the fairness to those workers. That is
what both the statistics very clearly
demonstrate and what these cases
themselves demonstrate.

The idea that one could do legal gym-
nastics to find out that when you have
the employer involved in actually
lying to an employee, the employee
gets sick, the employer knows it is be-
cause of beryllium, does not tell the
worker that it is because of beryllium,
and he finally brings the case and only
later on finds out that it is beryllium
and that the company has lied to him,
for her to say he should have known he
was sick a long time ago, and the stat-
ute of limitations really went on dur-
ing that period of time, it is too bad
that the employer lied to that person,
endangered that person’s health, and
disadvantaged that person’s health in a
dramatic degree, and she finds a tech-
nicality and says they might have been
sick during the time, but even though
the company knew that they could
have been devastatingly sick and die
from this kind of toxic chemical, she
looked for the very narrow niche in
order to disadvantage the worker.

When one finds in the case at the
Wal-Mart a coverup was taking place
and then discovers in a second case
that there was a whole diary where the
Wal-Mart had lied and then came back
in, how Justice Cook could even at
that time—and there was such decep-
tion and such deceit by the company—
find a way to diminish the rights and
the interests and the protections of the
workers seems to me to be well out of
the mainstream.

We are talking about people who
should be in the mainstream, and the
statistics do not indicate, when it
comes to workers’ rights and workers’
rights cases, that she is in the main-
stream.

In age discrimination, in religious
tolerance issues, | gave examples where
she drew the line in a way that | think
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is outside of the common under-
standing or common interpretation of
the law, and we are being asked to give
a lifetime appointment to this indi-
vidual. It seems to me that we can find
people to serve on the Sixth Circuit
who are going to be fair and balanced
and are going to be in the mainstream
in terms of their protection of workers’
rights and the workers themselves.

This nominee is clearly on the
fringes in protecting workers’ rights.
This circuit court has an enormous re-
sponsibility of protecting workers in a
major industrial area of our country,
and those rights need to be protected
when those plaintiffs are up before the
judge; they are going to look up at the
judge and say: | know from the back-
ground, | know from the Senate hear-
ings | am going to get a fair shake. We
have the list of letters and reports, all
from the representatives of workers,
that say they do not believe they will
ever get a fair shake. Are they all out
of common sense? All these notes and
letters representing workers in cases
where they have been short shrifted,
are they out of the mainstream? | don’t
believe so.

Those who come before our com-
mittee should be able to meet the re-
quirement of fairness in the range of
different constitutional issues. They
ought to understand what the constitu-
tional issues are, and they ought to
have a record of fairness and balance in
interpreting those. | do not believe this
nominee meets that requirement.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr. AL-
LARD). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. VOINOVICH. Mr. President, | ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. VOINOVICH. Mr. President, | am
very pleased today to speak on behalf
of Deborah Cook, an exceptional law-
yer and a longtime friend from the
State of Ohio. The President nomi-
nated her to serve on the United States
Court of Appeals for the Sixth Circuit
on May 9, 2001, 2 years ago. In fact, |
was at the White House when President
Bush nominated Deb, and | remember
how enthusiastic he was about her
record, not only as a distinguished
judge but as a dedicated volunteer and
role model in her community.

Now, 2 years later, we are finally vot-
ing on her nomination. I am extremely
disappointed at the length of time it
has taken for this highly qualified
nominee to reach the floor but am
grateful that this day has come.

I have had the privilege of knowing
Deborah Cook for over 25 years. She is
not only a brilliant lawyer but a won-
derful person. She graduated from the
University of Akron School of Law in
1978 and immediately went to work for
the law firm of Roderick, Myers &
Linton, Akron’s oldest law firm. She
was the first female lawyer to be hired
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by this firm, and 5 years later, in 1983,
she became its first female partner.

Deborah remained at Roderick Myers
until 1991 when she was elected to
Ohio’s Ninth District Court of Appeals.
She remained on this bench until 1995
when she successfully won election to
the Ohio Supreme Court, an office she
continues to hold.

Deb has always devoted her life to
her family, community and profession.
Married to Robert Linton, Deborah has
always acted on her belief that a mem-
ber of the bar and judiciary has respon-
sibilities to the community. In this re-
gard, she has given generously of her
time to the Akron Women’s Network,
Akron Volunteer Center, the Univer-
sity of Akron School of Law Intellec-
tual Property Advisory Council, Sum-
mit County United Way, and the Akron
Art Museum, to name just a few.

In 1999, Deb and her husband estab-
lished a foundation, Collegescholars,
Inc., with their own private funds to
foster the education of underserved
public school students and encourage
them to seek higher education. Stu-
dents were selected upon finishing
third grade based on teacher rec-
ommendations, financial need and fam-
ily support of the program. This group
of students is promised a 4-year tuition
scholarship to any public university in
Ohio. The students, called ‘‘scholars,”’
remain eligible for the scholarship by
maintaining good grades and conduct
and participating with the other col-
lege scholars in activities organized for
their benefit, including a one-hour, in-
structed mentor meeting weekly dur-
ing the school year.

Deb has always recognized that she
has a responsibility to help strengthen
the legal profession and honors this re-
sponsibility through her work with the
Ohio and American Bar Associations.
She chaired the Commission on Public
Legal Education, was a member of the
Ohio Courts Futures Commission, and
the Ohio Commission on Dispute Reso-
lution and Conflict Management. She
is a past president of the Akron Bar
Association Foundation, a fellow of the
American Bar Foundation, and was a
member of the Akron Bar Association
disciplinary committee from 1981 to
1993.

Throughout these past 25 years, |
have found Deborah Cook to be a
woman of exceptional character and in-
tegrity. Her professional demeanor and
thorough knowledge of the law make
her truly an excellent candidate for an
appointment to the Sixth Circuit. Deb
has served with distinction on Ohio’s
Supreme Court since her election in
1994 and reelection in 2000.

My only regret is that with her con-
firmation to the Sixth Circuit, we will
lose an outstanding justice on the Su-
preme Court of Ohio. However, she will
be a tremendous asset to the Federal
bench.

With 10 years of combined appellate
judicial experience on the Ohio Court
of Appeals and the Ohio Supreme
Court, Deborah Cook also possesses a
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keen intellect, a record of legal schol-
arship and consistency in her opinions.
She is a strong advocate of applying
the law without fear or favor and of
not making policy towards a particular
constituency. Deborah Cook is com-
mitted to upholding the highest stand-
ards of her profession and she is a
trusted leader. It is my pleasure to give
her my highest recommendation for
this nomination.

When it was announced that Deb was
nominated by the President, the re-
sponse from the major newspapers in
our State was wonderful and amazing.
Newspapers from all over Ohio have
echoed my sentiments.

In January 6, 2003, the Columbus Dis-
patch stated that:

Since 1996, she has served on the Ohio Su-
preme Court, where she has distinguished
herself as a careful jurist with a profound re-
spect for judicial restraint and the separa-
tion of powers between the three branches of
government.

On December 29, 2002, the Cleveland
Plain Dealer stated that:

Cook is a thoughtful, mature jurist—
perahaps the brightest on the state’s highest
court.

In a May 11, 2000 editorial the Beacon
Journal newspaper stated that what
distinguishes Deborah Cook’s work:
has been a careful reading of the law, but-
tressed by closely argued opinions and sharp
legal reasoning.

In addition to newspapers, Deb Cook
has a bevy of other supporters.

John W. Reece, retired Ohio jurist,
stated:

Judge Cook and | served on the Ninth Judi-
cial District Court of Appeals in Ohio from
1991 to 1995. | believe we became friends as
well as colleagues, working closely together
although she was a Republican and | a Demo-
crat. | became impressed with Judge Cook’s
work ethic and legal mind. She quickly be-
came a talented Appellate Judge. In fact, in
a rather brief period of time she became a
leader on the Court. Later, when she was
elected to the Ohio Supreme Court, | was
privileged to sit by assignment with her on
the Court a few times. She has exhibited an
ability and willingness to be an independent
thinker and member of that Court.

William Harsha, Judge on the Ohio
Court of Appeals, Fourth District, stat-
ed:

Always courteous and seldom impatient,
she is the antithesis of the ill-tempered des-
pot that comes to mind when one thinks of
‘black robe fever.”””

Many of us have seen people change
once they get on the Federal bench. J.
Dean Carro, Director of the Legal Clin-
ic at the University of Akron re-
marked:

I feel comfortable with expressing an opin-
ion on the qualities | like to see in judges.
These qualities are independence, intel-
ligence, and integrity. Justice Cook scores
high in all three categories.

This Senator would like to add the
characteristic of humility.

With the confirmation of Jeff Sutton
last week and Deb Cook today, the
Sixth Circuit can begin to breathe a
little easier. From 1998 up until Sep-
tember, 2002, the number of vacant
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judgeship months in the Sixth Circuit
has increased from 13.7 to 91, the high-
est in the Nation. In addition, during
this same time period, the median time
from the filing of a notice of appeal to
disposition of the case in the Sixth Cir-
cuit was 16 months, well above the 10.7
months national average, and the long-
est in the Nation.

Clearly, the Sixth Circuit is in crisis,
and today’s confirmation of Deborah
Cook will go a long way toward restor-
ing the court’s efficiency and ability to
deal with cases.

I am sure you will agree that Debo-
rah Cook is exactly what we need on
the Federal bench.

| suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
BURNS). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.
Mr. DEWINE. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
SUNUNU). Without objection, it is so or-
dered.

Mr. DEWINE. Mr. President, in just a
few minutes we will be voting on the
nomination of Justice Cook. | would
like to take this opportunity to again
talk to my colleagues about Justice
Cook and to urge her confirmation by
the Senate.

I have known Justice Cook for many
years. She is a person of great integ-
rity. Senator VoINovIicCH and | rec-
ommended her to the President. He
nominated her. She is someone we both
have known for many years. She is
someone for whom we both have a
great deal of respect.

I wish to take a minute to respond to
the comments my colleague, Senator
KENNEDY, made a few minutes ago. Let
me say what a great pleasure it is to
work with Senator KENNEDY. He and |
have worked together on many pieces
of legislation. Many times we have
been on the same side of the legisla-
tion. Unfortunately, we are opposed on
this particular nomination. It always
is a pleasure to work with him. He is
always a great debater, always some-
one who is fun to be with. It is a real
pleasure to debate him on this issue.

My colleague came to the floor and
talked about the Norgard case. 1 wish
to remind my colleagues about the
facts in the Norgard case.

Justice Cook was a dissenter in the
Norgard case. The facts in the Norgard
case, as | pointed out earlier in this de-
bate, are very simple. It was simply a
statute of limitations case. So if any of
my colleagues have a problem with the
outcome of this case, they should have
a problem with the Ohio Legislature.

The Ohio Legislature passed a 2-year
statute of limitations. Norgard was di-
agnosed with his disease in August of
1992. That is when he found out about
it. Under the Ohio law, the statute
started to run, the time limits started
to run in 1992. Tragically, he did not
file his lawsuit until 1997. Obviously,
more than 5 years had passed, much
more than the 2-year statute.
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Another point my colleague from
Massachusetts made was that Justice
Cook had not decided just a few cases
in favor of employees. We did a quick
search of the decisions.

We found at least 25 cases of employ-
ees, a long list. | ask unanimous con-
sent that this list be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CASES IN WHICH COOK RULED IN FAVOR OF AN
EMPLOYEE

1. Ahern v. Technical Constr,. Specialties,
Inc. (1992 Ohio App.).

2. Browder v. Narzisi Constr. Co. (1993 Ohio
App.).

3. Buie v. Chippewa Local Sch. Dist. Bd. of
Educ (1994 Ohio App.).

4. Conley v. Brown (1998 Ohio App.).

5. Douglas v. Administrator BWC (1992
Ohio App.).

6. Edwards v. Douglas Polymer Mixing
Corp (1993 Ohio App.).

7. Gibson v. Meadow Gold Dairy (2000 Ohio
Sup. Ct.).

8. Hanna v. Goodyear Tire and Rubber Co.
(1994 Ohio App.).

9. Harris v. Atlas Single Ply Systems (1992
Ohio Sup. Ct.).

10. Kroh v. Continental General Tire, Inc.
(2001 Ohio Supreme Court).

11. Lahoud v. Ford Motor Co. (1993 Ohio
App.).

12. Miller-Wagenknecht v. Flowers (1994
Ohio App.).

13. Pytlinski v. Brocar Prod. (2001 Ohio
Sup. Ct.).

14. Rice v. Cetainteed Corp (1999 Ohio Sup.
Ct.).

15. Ruckman v. Cubby Drilling (1998 Ohio
Sup. Ct.).

16. Smith v. Friendship Village of Dublin
OH (2001 Ohio Sup. Ct.).

17. Spu Waterproofing of OH v. Zatorski
(1999 Ohio App.).

18. SER. David’s Cemetery v. Indus. Comm.

19. SER Highfill v. Indus Comm.

20. SER Toledo Neighborhood Housing
Serv. v. Indus.

21. SER Minor v. Eschen (1995 Ohio Sup.

Ct.).

22. SER MTD Prods v. Indus Comm (1996
Oh. Sup. Ct.).

23. SER Spurgeon v. Indus. Comm (1998 Oh.
Sup. Ct.).

24. Tersigni v. Gen. Tire (1993 Ohio App.).

25. Wagner v. B.F. Goodrich Co.

Mr. DEWINE. | hope my colleagues
will have a chance to take a look at
that. It is long list of 25 different cases
where Justice Cook ruled in favor of
the employee.

Finally, I ask that my colleagues
take a look at an Akron Beacon Jour-
nal editorial of February 27. The Akron
Beacon Journal is certainly not the
most conservative paper in the State.
It is a very well-respected paper. It is
the paper that endorsed Al Gore for
President, and endorsed Tim Hagan,
the Democratic nominee for Governor,
in the last campaign. It responded in
this editorial to an op-ed piece that
had been written on the editorial page
by Adam Cohen, an editorial writer for
the New York Times.

In part, the Akron Beacon Journal
stated:

A fresh example of the distortion and even
recklessness can be found on today’s com-
mentary page. Adam Cohen, an editorial
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writer for the New York Times, delivers a
slashing critique of the Cook record as a jus-
tice on the Ohio Supreme Court the past
eight years. Too bad his assessment lacks
the necessary context, let alone a full grasp
of the issues at work in the cases he dis-
cusses.

Cook critics overlook the majority opinion
she wrote rejecting the claims of employers
and concluding that punitive damages are
available to workers who have suffered dis-
crimination in the workplace—

Referencing a case that Justice Cook
wrote.

The Akron Beacon Journal
tinues:

The opinion reveals much about the Cook
judicial philosophy. She precisely examined
legislative intent in crafting the law. That is
the Cook familiar to many Ohioans. She
gives great deference to the legislature. She
reflects the principle that this is a nation of
laws, not of men or women.

Who doesn’t sympathize with David
Norgard, a worker exposed to beryllium on
the job who has been ailing for 2 decades?
The issue before the Ohio Supreme Court was
whether Norgard filed suit within the stat-
ute of limitations. The majority ruled he
had. Cook dissented.

Cohen suggests Norgard knew little about
his illness because the company stonewalled.
In truth, Norgard knew for years. He sought
advice about hiring an attorney. The trial
court dismissed his case on summary judg-
ment. The appeals court unanimously upheld
the lower court. Cook objected to the major-
ity casting aside settled law on the statute
of limitations. Her interpretation followed
the practice of courts across the country.

Other nominees deserve harsh words. Yet,
in seeking to demonize Cook, critics risk
their credibility.

I will add one comment of my own
and that is we have researched the law
and we would find that in the State of
Massachusetts, their courts also follow
a fairly strict interpretation of the
statute of limitations, and we would
expect if this case had been decided by
the court in Massachusetts they would
have come down on the same side as
Justice Cook.

Justice Cook is a very fine justice of
the Ohio Supreme Court. She will do an
excellent job on the Federal bench.

Before | yield the floor, | ask unani-
mous consent that the last 10 minutes
of this debate be evenly divided be-
tween both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Wisconsin.

Mr. FEINGOLD. Mr. President, | ask
that | be allowed to use such time as |
may consume as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. FEINGOLD are
printed in today’s RECORD under
““Morning Business.””)

Mr. FEINGOLD. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEAHY. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

con-

The
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Mr. LEAHY. Mr. President, what is
the parliamentary situation?

The PRESIDING OFFICER. There re-
mains 5 minutes on each side prior to
the vote on the nomination at 4:45.

Mr. LEAHY. Mr. President, today we
consider another controversial and di-
visive judicial nomination, that of
Deborah Cook to the Sixth Circuit
Court of Appeals. Just last week we de-
bated and voted on the controversial
nomination of Jeffrey Sutton to the
Sixth Circuit. The vote on his con-
firmation received the fewest positive
votes in almost 20 years. Only 52 Sen-
ators voted in favor of his confirmation
and appointment to the Sixth Circuit.
This number demonstrates the serious
opposition many conscientious Sen-
ators have to some of the extreme
nominations this administration has
been insisting be confirmed in its con-
tinuing effort to take ideological con-
trol of the Federal courts.

The nomination of Deborah Cook to
be Judge Sutton’s colleague on the
Sixth Circuit also presents many seri-
ous problems. I believe that it is impor-
tant to make the record clear that her
nomination has a unique procedural
posture, especially in light of the re-
cent history of Republican obstruction
of President Clinton’s nominations to
that important court. These procedural
controversies are in addition to signifi-
cant substantive concerns raised by
Justice Cook’s record as an activist
State judge. Similar to Justice Pris-
cilla Owen, Deborah Cook’s judicial
record is replete with evidence of re-
sults-oriented reasoning.

Similar to Priscilla Owen, Justice
Cook has demonstrated herself to be an
activist judge. Justice Cook sits on a
court that is numerically dominated by
Republicans. Given the partisan
politicization of the judiciary by Re-
publicans over the last several years,
one might expect that Justice Cook
would be part of the Ohio Supreme
Court’s majority in all but rare in-
stances and that the two Democratic
judges might be the most frequent dis-
senters. However, Justice Cook is the
most active dissenter on the Repub-
lican-dominated Ohio Supreme Court.
She is the most extreme of her col-
leagues and demonstrates an inability
to reach consensus with seemingly
like-minded judges. | fear that if con-
firmed, her inability to reach a con-
sensus would further polarize the Sixth
Circuit, as well.

Justice Cook’s dissents distort prece-
dent, misinterpret legislative intent
and demonstrate results-oriented rea-
soning in an effort to suppress workers’
rights. She has repeatedly voted to pro-
tect corporations that have harmed or
lied to employees. One example is
Bunger v. Lawson, where a convenience
store employee who had been robbed at
gunpoint was denied psychological
trauma remedies, while the employer
had failed to install basic safety fea-
tures such as a working phone and door
locks. Similar to Justice Priscilla
Owen, Justice Cook’s own Republican
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colleagues have criticized her extrem-
ist opinions. The court in Bunger
called Justice Cook’s interpretation of
the law ‘““nonsensical,”” and said that it,
“leads to an untenable position that is
unfair to employees.” Taking the posi-
tion adopted by Justice Cook in her
dissent would be, as the majority clear-
ly stated, ‘“‘an absurd interpretation
that seems borrowed from the pages of
Catch-22.”

Similarly, Justice Cook sought to
deny workers compensation benefits to
another employee in a case called Rus-
sell v. Industrial Commission of Ohio.
In Russell, Justice Cook’s dissent ig-
nored the plain language of the statute
and the relevant precedent regarding
workers compensation benefits. The
Court’s opinion stated that Justice
Cook’s dissent:

lacks statutory support for its position
[and she] has been unable to cite even the
slightest dictum from any case to support its
view . . . . [the] dissent’s argument, which
has not been raised by the commission, the
bureau, the claimant’s employer, or any of
their supporting amici, is entirely without
merit. Russell at 1073-74.

I ask my colleagues, is this the type
of judge who should be given a lifetime
appointment to the Federal bench?

As a former prosecutor, | am also
troubled by Justice Cook’s opinions
that repeatedly seek to disregard jury
findings in powerful discrimination
cases. Anyone who has ever tried a case
to verdict before a jury knows how
much time and effort goes into the
lengthy process. For this reason, jury
verdicts should be given the utmost re-
spect on appeal. In Byrnes v. LCI Com-
munications, Justice Cook voted with
a 3-judge plurality to overturn a $7.1
million jury verdict for employees in
an age discrimination case despite
powerful evidence of statements made
by the employer about the relative
merits of having a younger staff. Evi-
dence in the plaintiffs’ favor in this
case included blatant statements from
the employer that he wanted ‘“‘to bring
in young, aggressive staff managers
and change out the old folks,”” and that
“‘some of the older folks there could no
longer contribute.” In Byrnes, the jury
also heard testimony that the em-
ployer said a certain worker was, ‘‘too
old to grasp the concepts that he was
looking for,”” and that he did not,
“want old marathoners in my sales or-
ganization . . . | want young sprinters.”’
These statements are directly relevant
to a jury’s determination whether the
employer engaged in age discrimina-
tion. Yet, Justice Cook demonstrated
her lack of respect for the jury’s role in
our system of justice by voting to over-
turn the jury’s determination. Unfortu-
nately, this case is not an isolated inci-
dent. Justice Cook also voted to over-
turn jury verdicts in other discrimina-
tion cases such as Gliner v. St. Gobain
Norton Industries and Perez v. Falls
Financial Incorporated.

In addition to her apparent bias
against workers’ rights, Justice Cook
opposes the rights of consumers and
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victims even in the most compelling
cases. For example, in Sutowski v. Eli
Lilly, Justice Cook wrote for a divided
majority that denied plaintiffs the
ability to claim damage to their repro-
ductive systems due to in utero expo-
sure to DES, a drug known to cause
cancer and reproductive disorders. She
denied these victims the ability to rely
on the market-share theory in their
complaints against the manufacturers
even though the market-share theory
was virtually invented for DES cases
where hundreds of companies manufac-
tured the drug but the victims could
have no idea by whose drug they were
affected. Her colleagues in dissent se-
verely criticized Justice Cook’s opinion
stating that she ‘‘selectively quoted,”
from a prior Ohio case:

. . . to create the impression that the Gen-
eral Assembly is the only appropriate body
to recognize the market-share liability the-
ory in DES litigation. The majority then
uses that misguided impression as a platform
for launching into a tortured analysis of
Ohio’s Products Liability Act. It is here that
the majority’s shell game becomes most de-
ceptive.

In another case, Williams v. Aetna
Finance, Justice Cook dissented from
the majority’s affirmation of the trial
courts’ holding that an arbitration
clause was unconscionable in a case in-
volving a scheme to defraud elderly Af-
rican American home owners into
home improvement loans at exorbitant
rates.

These are just a few examples of the
hundreds of cases that Justice Cook
has decided as a State court judge.
They provide a picture of a judge with
a proclivity for stretching the bound-
aries of precedent to rule against vic-
tims and workers in favor of corpora-
tions. On the substance of her record as
a judge, | have concluded that Deborah
Cook is a conservative activist who is
hostile to consumers, victims, workers
and civil rights. The prospect of ele-
vating this activist judge to a lifetime
appointment to the Federal bench has
generated a significant amount of con-
troversy. We have received letters of
opposition from many national organi-
zations that represent labor and con-
sumers, as well as local citizens groups
and law professors who oppose her
nomination to the Sixth Circuit.

Justice Cook’s nomination was
forced out of the Judiciary Committee
over the objection of the Democratic
Senators and in violation of our long-
standing Committee rules. The Demo-
cratic members of the Committee
sought additional time to debate her
nomination. Such requests have always
before been honored on the Judiciary
Committee, which for 24 years had a
rule providing protection for minority
rights to debate. Rule IV requires the
votes of 10 Senators to bring a matter
to a vote and one of those votes to end
debate must be cast by a member of
the minority. In their determination to
bring this controversial nominee to the
floor in February, Republicans unilat-
erally overruled the Committee rules
by not allowing a vote to end debate
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over the objection of Democratic Sen-
ators. Along with several other Sen-
ators, | voted “‘present’” in protest of
this violation of our rules and rights.

Over the last several weeks our Re-
publican and Democratic Senate lead-
ership has discussed the violation of
Senators’ rights that occurred on Feb-
ruary 27. | thank them for their atten-
tion to these matters and for working
with us to address our concerns.

In addition, there is the serious mat-
ter of the mistreatment of previous
nominations to the Sixth Circuit by
the Republican majority. Deborah
Cook is nominated to the Sixth Circuit
Court of Appeals, a court to which
President Clinton had an impossible
time getting his nominees considered.
For years, the Sixth Circuit has been
one of the prime targets of Republicans
intent on ideological court packing.
During President Clinton’s entire sec-
ond term, not a single nominee to the
Sixth Circuit was allowed a hearing or
a vote by the Republican majority.
Three highly qualified, moderate nomi-
nees to the Sixth Circuit, Judge Helene
White, Kathleen McCree Lewis and
Professor Kent Markus, were all denied
hearings and votes in the years 1997
through 2001. Republicans today fail to
acknowledge that the vacancies that
have plagued the Sixth Circuit in re-
cent years are the result of their tac-
tics to prevent any action on any of
President Clinton’s nominees.

Judge Helene White of the Michigan
Court of Appeals was nominated in
January 1997 and did not receive a
hearing on her nomination during the
more than 1,500 days before her nomi-
nation was withdrawn by President
Bush in March 2001. Judge White’s
nomination may have set an unfortu-
nate but unforgettable record. Her
nomination was pending without a
hearing for more than four years. She
was one of almost 80 Clinton judicial
nominees who did not get a hearing
during the Congress in which first
nominated. Unfortunately, she was
also denied a hearing after being re-
nominated a number of times over the
next four years, including in January
2001.

Likewise, Kathleen McCree Lewis, a
distinguished African American lawyer
from a prestigious Michigan law firm
was also never accorded a hearing on
her 1999 nomination to the Sixth Cir-
cuit. This daughter of a former Sixth
Circuit judge and Solicitor General of
the United States was never accorded a
hearing or vote by the Republican ma-
jority. Her nomination was withdrawn
by President Bush in March 2001 with-
out ever having been considered.

Professor Kent Markus was another
outstanding nominee to a vacancy on
the Sixth Circuit. He had served at the
Department of Justice and was nomi-
nated by President Clinton in 1999, but
never received a hearing before his
nomination was returned to President
Clinton without action in December
2000. While Professor Markus’ nomina-
tion was pending, his confirmation was
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supported by individuals of every polit-
ical stripe, including 14 past presidents
of the Ohio State Bar Association and
more than 80 Ohio law school deans and
professors.

As Professor Markus testified last
year, he was told by Republicans that
some on the other side of the aisle held
these seats open for years for a Repub-
lican President to fill, instead of pro-
ceeding fairly on the consensus nomi-
nees then pending before the Senate.
The Republican majority was unwilling
to move forward, knowing that retire-
ments and attrition would create four
additional seats that would arise natu-
rally for the next President. That is
how the Sixth Circuit was left with
eight vacancies, half of its authorized
strength, in 2001.

Had Republicans not blocked Presi-
dent Clinton’s nominees to the Sixth
Circuit, if the three Democratic nomi-
nees had been confirmed and President
Bush appointed the judges to the other
vacancies on the Sixth Circuit, that
court would be almost evenly balanced
between judges appointed by Repub-
lican and Democratic Presidents. That
is what Republican obstruction was de-
signed to prevent—balance. The same
is true of a number of other circuits,
with Republicans benefiting from their
obstructionist practices of the pre-
ceding six and a half years. This, com-
bined with President Bush’s refusal to
consult with Democratic Senators
about these matters, is particularly
troubling.

Long before some of the recent voices
of concern were raised about the vacan-
cies on the Sixth Circuit, Democratic
Senators in 1997, 1998, 1999 and 2000 im-
plored the Republican majority to give
President Clinton’s distinguished and
moderate Sixth Circuit nominees hear-
ings. Those requests, made not just for
the sake of the nominees but for the
sake of the public’s business before the
court, were ignored. Numerous articles
and editorials urged the Republican
leadership to act on those nominations.
The growing vacancies on the Sixth
Circuit were ignored by the Republican
majority.

The former Chief Judge of the Sixth
Circuit, Judge Gilbert Merritt, wrote
to the Judiciary Committee Chairman
years ago to ask that the nominees get
hearings and that the vacancies be
filled. The Chief Judge predicted that
by the time the next President was in-
augurated, there would be at least six
vacancies on the Court of Appeals. In
fact, there were soon eight. Despite all
these pleas, no hearing on a single
Sixth Circuit nominee was held in the
last three full years of the Clinton Ad-
ministration. Not one. The situation
was exacerbated further as two addi-
tional vacancies arose. And regret-
tably, despite my best efforts, this
White House has rejected all sugges-
tions to redress the legitimate con-
cerns of Senators in that circuit that
qualified, moderate nominees were
blocked by Republicans Senators dur-
ing the previous administration. In-
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stead, the White House forwarded sev-
eral extreme nominees to fill the seats
that their party held hostage while
leading the Senate during the prior ad-
ministration.

When | scheduled the April 2001 hear-
ing on the nomination of Judge Gib-
bons to the Sixth Circuit, it was the
first hearing on a Sixth Circuit nomi-
nation in almost 5 years, even though
three outstanding, fair-minded individ-
uals were nominated to the Sixth Cir-
cuit by President Clinton and pending
before the Committee for anywhere
from one year to over 4 years. Despite
the partisan treatment of President
Clinton’s nominees, | went forward.
The conservative Judge Gibbons was
confirmed by the Senate on July 29,
2002, by a vote of 95 to 0. We did not
stop there, but proceeded to hold a
hearing on a second Sixth Circuit
nominee, Professor John Marshall Rog-
ers, just a few short months later in
June. This conservative was likewise
confirmed last year.

Thus, the Democratically-led Senate
proceeded to hold hearings, give Com-
mittee consideration and confirm two
of President Bush’s conservative nomi-
nees to the Sixth Circuit last year.
With the confirmations of Judge Julia
Smith Gibbons of Tennessee and Pro-
fessor John Marshall Rogers of Ken-
tucky, Democrats confirmed the only
two new judges to the Sixth Circuit in
the previous 5 years.

Under the current Republican leader-
ship, our Committee raced to hold Jus-
tice Cook’s hearing at the same time as
two other controversial circuit court
nominees, including Jeffrey Sutton.
This triple hearing resulted in a mara-
thon sitting lasting almost 12 hours.
Most of the questioning focused on Jef-
frey Sutton and relatively little time
was dedicated to Justice Cook. Many
Democrats serving on the Judiciary
Committee requested an additional
hearing for Justice Cook and Mr. Rob-
erts. That request was denied for Jus-
tice Cook. We invited Justice Cook and
Mr. Roberts to meet with us. That re-
quest was denied. Then Republicans
overrode our longstanding Committee
rules in order to report those nomina-
tions without proper consideration be-
fore the Judiciary Committee.

This nomination is one of a long line
of divisive and controversial nomina-
tions on which this Administration and
the Republican majority in the Senate
insist. They are taking full advantage
of their power after having unfairly re-
fused to consider President Clinton’s
well qualified, moderate nominees and
now insisting that the administration’s
ideological court packing scheme be
put into effect. The ideological take-
over of the Sixth Circuit is all but com-
plete with the confirmation of Judge
Gibbons, Professor Rogers, Mr. Sutton
and now Justice Cook.

Mr. HATCH. Mr. President, | rise
today to express my support for the
confirmation of Deborah Cook to the
Sixth Circuit Court of Appeals.
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Today’s vote is important because we
have an opportunity to confirm an ex-
cellent judge who exercises proper judi-
cial restraint on the bench. Justice
Cook is an honorable jurist. She has a
distinguished record in private prac-
tice, she is a legal pioneer, and she is
active in her community. Let me take
a few moments to share how Justice
Cook came to this point. The story de-
serves to be told.

A native of Pittsburgh, PA, my
hometown as well, I might add—Debo-
rah Cook had anything but a stable
childhood. Not only did her family
move quite often, but her family suf-
fered economically. Her mother, Kath-
erine Rudolph, struggled to support her
children after Justice Cook’s father
abandoned the family. When Deborah
was 16, her mother passed away.

Although she did not have much time
with her, Justice Cook credits her
mother with instilling in her a sense of
justice and a sense of the importance of
following the rules. Justice Cook car-
ried these ideals to Akron, Ohio, where
she and her siblings moved to join their
uncle’s large family. All together, the
new family numbered 14.

In the next few years, Justice Cook
received her bachelor of arts and juris
doctor degrees from the University of
Akron. While in law school, she clerked
part time at Roderick, Myers & Linton,
Akron’s oldest law firm, and accepted
an offer from the same firm in 1978, be-
coming the first woman attorney ever
hired there. Five years later, Justice
Cook again made history at the firm
when she was named its first woman
partner. Let me tell you, Justice Cook
knows first hand the difficulties and
challenges that professional women
face in breaking the glass ceiling.

While in private practice Justice
Cook maintained a busy civil litigation
caseload, appearing in bankruptcy,
state, and federal appellate and trial
courts to litigate such matters as
claims disputes, workers’ compensa-
tion claims, insurance claims, employ-
ment discrimination cases, torts, and
wrongful death lawsuits.

Justice Cook has the experience we
look for in a Federal judge. In 1990, she
left private practice and ran for a seat
on the Ohio Ninth District Court of Ap-
peals, which is based in Akron. The
Ohio courts of appeals have appellate
jurisdiction over the Ohio common
pleas, municipal, and county courts,
hearing and deciding cases in three-
judge panels. Four years later, Justice
Cook ran for the Ohio Supreme Court,
a seven-member court, where she cur-
rently serves.

Over the past 7 years, Justice Cook
has earned a reputation for being a
stickler for the law, a judge committed
to law and order. She defines her own
judicial role ‘“‘as [one] limited by the
letter of the law.”” She is a student of
history and a committed constitu-
tionalist. These are attributes des-
perately needed in the Federal courts.
Simply put, as Justice Cook has said of
herself, while she ‘““might hold a per-
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sonal view, or perhaps even hold a bias,
that has to be put aside.”” She “‘work[s]
within the parameters given a judge by
democratically  enacted statutes,”’
avoiding the temptation to legislate
from the bench. Justice Cook under-
stands what makes an effective judge
and she carries out that understanding.

The Ohio newspapers have recognized
these qualities in Justice Cook. The
Columbus Dispatch says Justice Cook
“uniquely combines keen intellect,
careful legal scholarship and consist-
ency in her opinions. She is committed
to rendering decisions validated by the
[law], not popularity polls and special
interests.” The Cleveland Plain Dealer
says Cook is “‘extremely well quali-
fied” and a ‘“‘thoughtful, mature jurist
perhaps the brightest on the state’s
highest court.”” The Akron Beacon
Journal says Cook ‘“‘has been a voice of
restraint in opposition to a court ma-
jority determined to chart an aggres-
sive course, acting as problem-solvers
(as ward pols) more than jurists.”

I ask unanimous consent that copies
of each of these editorials be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Columbus Dispatch (Ohio), Oct. 1,
2000]
SUPREME COURT—COOK, O’DONNELL CAN
RESTORE CONFIDENCE

The seven justices who sit on the Ohio Su-
preme Court are among the most powerful
people in the state. Acting in agreement, any
four of them can overrule the will of millions
of Ohio voters, all 132 members of the Gen-
eral Assembly and the governor.

The state constitution grants the court
such awesome power so that the justices can
strike down unconstitutional acts of the leg-
islature that threaten the rights and lib-
erties of Ohio’s residents.

But if misused, this power also can threat-
en the rights and liberties of Ohioans. The
rule of law is replaced by prejudice or whim.

This is why it is so important that the vot-
ers elect justices who regard themselves as
servants, not masters, of the constitution.
Justices who serve the constitution under-
stand that their role is not to make policy or
law, because this is a responsibility given by
the constitution to the legislature, not to
the courts.

Justices may strike down laws that violate
the constitution, but they may not replace
those laws with ones more to their own lik-
ing.

Igt also is vital that voters elect justices
who understand that their job is to represent
the law, not a political party, not an interest
group. Their job is to resolve disputes impar-
tially, in accordance with the constitution
and Ohio statutes.

In recent years, ideology, not impartial ap-
plication of the law, frequently appears to
have guided court rulings. The familiar 4-3
majority has overturned legislative efforts
to limit damage awards in lawsuits, rejected
changes in the state workers’ compensation
system and declared the state’s school-fund-
ing mechanism unconstitutional, simulta-
neously dictating the means by which the
legislature is to solve the problem.

The perception is that this majority—
Democratic Justices Alice Robie Resnick
and Francis E. Sweeney and Republicans
Paul E. Pfeifer and Andrew Douglas—holds
itself above the constitution, entitled to
make law.
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While not exactly partisan, this majority’s
bent is definitely political. These four jus-
tices are united in judicial activism with a
messianic and populist bent.

The perception that the court is controlled
by an ideologically driven majority is seri-
ously undermining faith in the integrity and
fairness of the high court.

Justices should not be turned out of office
lightly: certainly not for an occasional un-
popular opinion and particularly not for one
resulting from a good-faith effort to adhere
to the constitution. But when justice be-
comes politicized and high court rulings
twist the law to reach the majority’s pre-
ferred outcome, a change is needed.

*For that reason, The Dispatch urges Ohio-
ans to cast their Supreme Court ballots for
incumbent Justice Deborah L. Cook and
Judge Terrence O’Donnell of the Cuyahoga
County Court of Appeals.

Cook, a Republican seeking a second term
on the court, believes a judge’s job is to
apply the law without fear or favor, not to
make policy or to favor a constituency. Cook
does not believe the court should legislate, a
point she has underlined in her dissents to
the court’s two rulings in the DeRolph
school-funding lawsuit.

Of the seven justices, Cook uniquely com-
bines keen intellect, careful legal scholar-
ship and consistency in her opinions. She is
committed to rendering decisions validated
by the constitution, not popularity polls and
special interests.

Cook’s Democratic challenger, Judge Tim
Black of the Hamilton County Municipal
Court, doesn’t hesitate to describe himself as
a ‘‘progressive,” which is another way of
saying ‘“‘judicial activist.” Black has made it
clear in recent statements that he favors the
four-member activist majority.

Like Cook, Republican O’Donnell believes
in applying the law without fear or favor. He
does not make policy from the bench and
says judges should be faithful to the law, not
to causes. His integrity and well-defined ju-
dicial philosophy have made O’Donnell one
of the most respected judges in Cuyahoga
County.

His opponent, incumbent Democratic Jus-
tice Alice Robie Resnick claims to follow the
same philosophy, but the record suggests
otherwise. She is a dependable member of
the four-justice activist majority. Her pro-
posal for a legislative-Supreme Court sum-
mit to address the school-funding problem
shows either that she doesn’t understand her
role as a judge or that she wants to rewrite
the constitution to make the court a seven-
member super-legislature. Neither expla-
nation reflects favorably on her.

Resnick has shown an unseemly willing-
ness to politicize her office. Her appearance
at the opening of a school in Vinton County
was a transparent attempt to win votes from
those who approve of the Supreme Court’s
use of the DeRolph lawsuit to dictate school-
funding policy to lawmakers.

Her appearance at that event along with
William L. Phillis, mastermind for the plain-
tiffs in the continuing DeRolph case, was a
glaring conflict of interest and a lapse that
cannot be justified or excused.

Six years ago, The Dispatch endorsed
Resnick for a second term, believing that she
had demonstrated diligence and impartiality
in her first term. That can no longer be said.

O’Donnell has pledged to restore integrity
to the court. He deserves that chance.

[From the Plain Dealer Publishing Co.,
(Cleveland, Ohio), Dec. 29, 2002]

BREAK THE JUDICIAL LOGJAM

It has been more than 19 months since
President George W. Bush nominated Ohio
Supreme Court Justice Deborah Cook and
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former state Solicitor Jeffrey Sutton to fill
vacancies to the 6th Circuit U.S. Court of
Appeals. But inexcusably, the Judiciary
Committee of the U.S. Senate has yet to
hold a single hearing on Cook or Sutton.

Despite pressure from Bush and other Re-
publicans, Judiciary Committee Chairman
Patrick Leahy, a Vermont Democrat, has
bottled up more than 100 nominations to fed-
eral court openings. And amid the political
stalling, the workloads of federal District
Court and appellate judges continues to
mount.

That should all change on Jan. 7, when the
Senate reconvenes and reorganizes under Re-
publican control. Expected to replace Leahy
as Judiciary Committee chairman is Orrin
Hatch, a Republican from Utah.

Hatch must move quickly to break the ju-
dicial logjam. And confirmation hearings for
Cook and Sutton should be high on his list.

This isn’t about doing any special favor for
Ohio or the other states the 6th Circuit
serves. It’s about competence. Both Cook
and Sutton are extremely well qualified.
Cook is a thoughtful, mature jurist—perhaps
the brightest on the state’s highest court.
Sutton is regarded as a brilliant litigator
who has argued numerous cases before the
U.S. Supreme Court.

It’s well past time to hold hearings on
these and other judicial appointments and
put them before the Senate for a confirma-
tion vote.

[From the Akron Beacon Journal, Jan. 6,

2003]

A CooK TOUR

Tour the Web sites of various liberal inter-
est groups, from the National Organization
for Women to the Alliance for Justice, and
you will discover how easily nominees for
the Federal courts can be caricatured. In re-
cent months, Justice Deborah Cook of the
Ohio Supreme Court has been a target.

Members of the Senate Judiciary Com-
mittee considering her nomination to the 6th
U.S. Circuit Court of Appeals should work
their way past the political slogans. They
will find a judge conservative in the tradi-
tional sense. She follows the principle of ju-
dicial restraint, ruling as the law is, not as
she would like the law to be. Justice Cook
has waited 18 months for a hearing on her
nomination. The day appears in sight, per-
haps as early as Jan. 14. Cook was among the
first judicial nominees of President Bush,
one of 11 who gathered at the White House on
a spring day to demonstrate the new admin-
istration’s drive to fill vacancies on the Fed-
eral bench.

Put aside that those vacancies reflect the
delaying tactics of Senate Republicans dur-
ing the Clinton years. Cook and the others
have encountered obstacles constructed by
Democrats. The November elections altered
the political landscape. Republicans rule the
Senate and the White House. Nominations
are set to move forward.

That doesn’t mean critics shouldn’t howl
when the president opts for a nominee with
excessive baggage, say, one more com-
fortable in a debating society than on the
Federal bench. Bill Clinton took the cue,
avoiding ideologues and sending many im-
pressive nominees to Capitol Hill. President
Bush should keep in mind his slight margin
of victory and the narrow Republican major-
ity in the Senate.

Cook critics point to her membership in
the Federalist Society, a group of conserv-
ative lawyers and academics that includes
many who advocate countering liberal activ-
ists with their own brand of activism. Critics
also note the many times Cook has dissented
on the Ohio Supreme Court, contending she
is out of the mainstream.
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Those who watch the Ohio high court know
Cook is no ideologue. She has been a voice of
restraint in opposition to a court majority
determined to chart an aggressive course,
acting as problem-solvers (as ward pols)
more than jurists. Cook has been accused of
advocating the elimination of protections for
employee whistleblowers. In truth, she ob-
jected to the majority acting as a super-
legislature, practicing public policy in the
form of judicial rulings.

In another instance, Cook disagreed with
the majority because she rightly thought it
necessary to have expert medical testimony
to establish whether a cancer qualified as a
disability under the law. When the majority
ruled that managers and supervisors could be
sued individually for acts of sexual harass-
ment and discrimination, she noted the glar-
ing departure from the defining federal law.

Are these ‘‘pro-business” rulings on her
part? That would be the caricature. More ac-
curately, they are precise readings of the
law. Indeed, in eight years on the Ohio Su-
preme Court and four on the state appeals
court, Cook has consistently produced rea-
soned and careful analysis.

The argument might be made that we are
simply cheering for an Akron resident. We’ve
differed with Justice Cook too many times
on school funding and other matters. Presi-
dent Bush won the election. Republicans
control the Senate. They have a wide range
of candidates for the Federal bench. In Debo-
rah Cook, they have a judge most deserving
of confirmation, one dedicated to judicial re-
straint.

Mr. HATCH. Justice Cook also knows
how to serve her community. She is a
founder and trustee of CollegeScholars,
a mentored college scholarship pro-
gram in Akron, and she personally
mentors students for several hours
each week. She and her husband fund
the program’s activities in an effort to
help inner-city children reach college.
Their generosity is really remarkable
in that they will personally pay the
college tuition of students who com-
plete the program.

But service to her community is not
limited to the CollegeScholars pro-
gram. Justice Cook is a United Way
volunteer; she has given her time to
Safe Landing Shelter, a home for trou-
bled youth; she has served as a Com-
missioner for the Dispute Resolution
Commission, helping address truancy
problems for disadvantaged children;
and she devoted several years to the
Akron Area Volunteer Center as a Cen-
ter trustee and president. Justice Cook
has received the Delta Gamma Na-
tional Shield Award for Leadership and
Volunteerism, and the Akron Women’s
Network Woman of the Year award.

One of the many reasons that this
vote on Justice Cook’s nomination is
important is because it represents a
step in the right direction in terms of
addressing the problems in the Sixth
Circuit. The Sixth Circuit is severely
understaffed and needs judges to enable
its work to go forward, and the addi-
tion of Justice Cook, along with Presi-
dent Bush’s other Sixth Circuit nomi-
nee from Ohio, Jeffrey Sutton, will
make this happen. At this moment, the
16-seat Sixth Circuit is operating with
only 10 judges. All six of the vacancies
on the Sixth Circuit are considered ju-
dicial emergencies.
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The Sixth Circuit has been forced to
rely on district court judges to keep
pace with its caseload. This practice, in
turn, affects the efficiency of the dis-
trict courts. | understand that the
Sixth Circuit currently hears some ar-
guments via telephone to conserve re-
sources. Each three-judge panel on the
Sixth Circuit not only must hear more
cases each year, but it also must spend
less time on each case in order to
maintain some control over the docket.
Some cases may not be heard despite
their merit. In the meantime, the ad-
ministration of justice suffers.

According to the Administrative Of-
fice of the United States Courts, the
Sixth Circuit ranks last out of the 12
circuit courts in the time it takes to
complete its cases. On average, the
Sixth Circuit in 2002 took 16 months to
reach a final disposition on a case.
With the national average for appellate
courts at only 10.7 months, this means
the Sixth Circuit takes about 50 per-
cent longer than the average to process
a case.

Since 1996, the Sixth Circuit has seen
a 46 percent increase in the number of
decisions per active judge. The na-
tional average has increased only 14
percent in that same time frame. Last
year each Sixth Circuit judge handled
more than 600 cases.

Mr. President, Justice Cook has dem-
onstrated her capacity to excel on the
Federal court bench. She possesses the
qualifications, the capacity, and the
temperament a judge needs to serve on
the Sixth Circuit. She deserves con-
firmation.

Mrs. FEINSTEIN. Mr. President, |
rise in support of the nomination of
Ohio State Supreme Court Justice
Deborah Cook for the Sixth Circuit
Court of Appeals. | intend to vote yes
on her nomination because | believe
that she has a proper understanding of
the role of the judiciary.

Unlike some other nominees who
have come before the Senate, Justice
Cook’s opinions demonstrate a recogni-
tion that a judge’s proper role is to in-
terpret statutes in a way that reflects
the legislature’s intent. She does not
try to legislate from the bench or in-
ject her views into her interpretations
of a statute.

| believe that, based on her past
record, she will be an appellate judge
who will read statutes faithfully and
carefully and decide cases on her best
understanding of what the law says as
opposed to ruling based on her personal
views.

Let me give a couple of examples of
Justice Cook’s views on judicial re-
straint from her opinions. In a dissent
from an Ohio Supreme Court decision
overturning the State’s system of fund-
ing public education, Cook noted:

In short, the determination of what con-
stitutes minimum levels of educational op-
portunity to be provided to Ohio’s children is
committed by the Ohio Constitution to le-
gitimate policy makers—not the courts,
whose proper role is interpretation and ap-
plication of law.

Similarly, Cook defended the role of
the legislature in a dissent from an
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Ohio Supreme Court ruling that found
a new ‘“‘employment intentional tort”
statute to be unconstitutional.

The majority opinion views the issue pre-
sented by this case as a question of “what is
right?”’, but | believe the true question is
“who decides what is right?”” The General
Assembly passed this legislation as part of
its policy-making function, a function inher-
ent in the legislative power. With this deci-
sion, however the majority usurps the legis-
lative power.

Senator DEWINE, a strong supporter
of Justice Cook, has called her an ‘‘old-
fashioned’ conservative, and | think
that is a very accurate description.

| certainly don’t agree with all of
Justice Cook’s opinions, and take seri-
ously the concerns raised by those who
feel she tends to side with big corpora-
tions and employers in lawsuits. | also
am concerned about some of her opin-
ions arguing for the overturning of
jury verdicts.

In weighing the totality of these
issues, however, | believe that Justice
Cook will properly exercise the judicial
office. Most importantly, | believe she
will not be an activist judge who will
try to legislate from the bench.

Mr. BUNNING. Mr. President, | rise
to express my support for Deborah
Cook and urge my colleagues to sup-
port her confirmation. The Sixth Cir-
cuit, which includes my State of Ken-
tucky, is experiencing a true judicial
emergency. Five of the sixteen seats on
that court are vacant, leading to jus-
tice delayed—and thus justice denied—
for the citizens of Kentucky, Ohio,
Tennessee, and Michigan. Fortunately,
last week we confirmed Jeffrey Sutton
to the Sixth Circuit, and today we will
confirm Deborah Cook.

Deborah Cook was among President
Bush’s original circuit court nominees
first submitted to the Senate on May 9,
2001. Nearly 2 years will have passed
from the time her nomination was first
submitted until she will be able to as-
sume her seat on the bench. It has been
a long wait, but Deborah Cook’s con-
firmation is good news for her and for
the people living in the Sixth Circuit.

Deborah Cook is an example of the
fine judicial nominees President Bush
has submitted to the Senate. She is
currently a Justice on the Ohio Su-
preme Court, where she has served
since she was first elected in 1994. Prior
to that, Justice Cook served as a Court
of Appeals judge in Ohio. She also prac-
ticed law for 15 years in Akron, OH,
and was her firm’s first female asso-
ciate and partner.

I am proud that President Bush nom-
inated Deborah Cook, and | am proud
to vote for her. She has ample experi-
ence as an appellate court judge and is
well qualified to sit on the Sixth Cir-
cuit. Deborah Cook will do a fine job
for all people living in the Sixth Cir-
cuit. I am glad she will soon be con-
firmed, and | urge my colleagues to
support her as well.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, in just a
few moments the U.S. Senate will be
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voting on this nomination. What are
the essential facts? Here are the essen-
tial facts:

Justice Deborah Cook authored the
Rice case. This case held that workers
could get punitive damages from em-
ployment discrimination cases.

Second fact: It has been charged that
Justice Cook is a big dissenter. It has
been charged that she cannot reach
consensus. Let us look at the cases
from the Ohio Supreme Court which
have gone to the U.S. Supreme Court.
There have been five of those cases. In
each case, the U.S. Supreme Court has
agreed with Justice Cook. But, more
importantly, in four of those cases,
Justice Cook was a dissenter from the
Ohio Supreme Court. In those four
cases, the U.S. Supreme Court said we
disagree with the Ohio Supreme Court,
but we agree with the dissenter. We
agree with Justice Cook. In fact, most
of those cases weren’t even close. By an
overwhelming majority, in most of
those cases the U.S. Supreme Court
said the Ohio Supreme Court was
wrong, but Justice Cook was right.

So much for the argument that there
is something wrong with Justice Cook
when she dissents.

Justice Cook has been on the Ohio
Supreme Court for 8 years. She was on
the court of appeals for 4 years. She
has a great deal of experience. She is a
person who is a well-rounded individual
and who has great compassion.

We have heard on this floor from
Senator VoINOVICH and myself about
how she has established scholarships
for children and how she cares about
education. And we have heard from the
newspapers in Ohio. That is important
because the newspapers in the State of
Ohio pay attention. They pay attention
to the Ohio Supreme Court. All of the
five, six, or seven principal newspapers
in Ohio endorsed her for reelection.
They have endorsed her for this con-
firmation. | think what they have said
is particularly important.

The Cincinnati Post wrote on Janu-
ary 8:

Cook is serving her second term on the
Ohio Supreme Court where she has been a
pillar of stability and good sense.

The Cleveland Plain Dealer wrote:

Cook is a thoughtful, mature jurist—per-
haps the brightest on the State’s highest
court.

The Akron Beacon wrote:

Those who watch the Ohio High Court
know Cook is no idealogue. She has been a
voice of restraint in opposition to a court
majority determined to chart an aggressive
course acting as problem solvers more than
jurists. In Deborah Cook they have a judge
most deserving of confirmation, one dedi-
cated to judicial restraint.

The Columbus Dispatch wrote:

Cook’s record is one of continuing achieve-
ment. Since 1996 she has served on the Ohio
Supreme Court where she has distinguished
herself as a careful jurist with profound re-
spect for judicial restraint and the separa-
tion of powers between the three branches of
government.

I ask my colleagues to confirm Jus-
tice Cook. Senator VoINOVICH and |
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asked the President to nominate her.
We have known her for many years.
She will serve well and ably on the
Sixth Circuit Court of Appeals.

| thank the Chair. | yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. LEAHY. Mr. President, | yield
the remaining time.

Mr. DEWINE. | yield the remaining
time.

| ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The question is, Will the Senate ad-
vise and consent to the nomination of
Deborah L. Cook, of Ohio, to be United
States Circuit Judge for the Sixth Cir-
cuit? The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. MCCONNELL. 1 announce that
the Senator from Alaska (Ms. MUR-
KOwsKI) and the Senator from Pennsyl-
vania (Mr. SPECTER) are necessarily ab-
sent.

Mr. REID. | announce that the Sen-
ator from Washington (Ms. CANTWELL),
the Senator from Florida (Mr.
GRAHAM), the Senator from Massachu-
setts (Mr. KERRY), the Senator from
Connecticut (Mr. LIEBERMAN), the Sen-
ator from Maryland (Ms. MIKULSKI),
the Senator from Georgia (Mr. MiL-
LER), and the Senator from Washington
(Mrs. MURRAY), are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote ‘‘no.”

The PRESIDING OFFICER (Mr.
CORNYN). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 66,
nays 25, as follows:

[Rollcall Vote No. 139 Ex.]

YEAS—66
Alexander Crapo Lincoln
Allard DeWine Lott
Allen Dole Lugar
Bayh Domenici McCain
Bennett Dorgan McConnell
Biden Durbin Nelson (NE)
Bingaman Ensign Nickles
Bond Enzi Pryor
Breaux Feingold Roberts
Brownback Feinstein Rockefeller
Bunning Fitzgerald Santorum
Burns Frist Schumer
Campbell Graham (SC) Sessions
Carper Grassley Shelby
Chafee Gregg Smith
Chambliss Hagel Snowe
Cochran Hatch Stevens
Coleman Hutchison Sununu
Collins Inhofe Talent
Conrad Kohl Thomas
Cornyn Kyl Voinovich
Craig Landrieu Warner

NAYS—25
Akaka Edwards Levin
Baucus Harkin Nelson (FL)
Boxer Hollings Reed
Byrd Inouye Reid
Clinton Jeffords Sarbanes
Corzine Johnson Stabenow
Daschle Kennedy Wyden
Dayton Lautenberg
Dodd Leahy

NOT VOTING—9

Cantwell Lieberman Murkowski
Graham (FL) Mikulski Murray
Kerry Miller Specter

The nomination was confirmed.
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NOMINATION OF MIGUEL A.
ESTRADA, OF VIRGINIA, TO BE A
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to consider the nomination of
Miguel A. Estrada, which the clerk will
report.

The assistant legislative clerk read
the nomination of Miguel A. Estrada,
of Virginia, to be United States Circuit
Judge for the District of Columbia.

The PRESIDING OFFICER. Under
the previous order, the time until 6
p.m. shall be equally divided between
the chairman and the ranking member
or their designees.

The Senator from Utah.

Mr. REID. Mr. President, if the Sen-
ator will yield for a brief statement, we
have had a number of people on this
side of the aisle who have indicated we
are to object to any extension of time
beyond 6. Even though the vote took a
little longer than expected, we cannot
extend the time past 6.

Mr. HATCH. That is fine.

NOMINATION OF PRISCILLA OWEN

| yield 1 minute to the Senator from
California on their time. She wanted to
make a statement and put something
in the RECORD, but it should come on
their time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. BOXER. | thank my friend,
Chairman HATCH. When Chairman
HATCH and | were debating the Owen
nomination, which is not before us, he
questioned two statements | made. One
was that she did not write a dissenting
opinion in Doe and the second was that
Judge Gonzales never referred to her as
a judicial activist. | ask unanimous
consent to have these documents print-
ed in the RECORD, the dissenting opin-
ion, the first page, which shows that
she, in fact, did file a dissenting opin-
ion. Secondly, an article that appeared
about a week ago in the New York
Times which says that Judge Gonzales
said he was referring to Justice Owen
when he said she was an activist. He
did say it was merely heated language
but, in fact, he said he was referring to
her.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

. . . Texas interpreting the state’s law al-
lowing a teenager to obtain an abortion
without notifying her parents if she can
show a court that she is mature enough to
understand the consequences.

In the dissent, Justice Owen said the teen-
ager in the case had not demonstrated that
she knew that there were religious objec-
tions to abortion and that some women who
underwent abortions had experienced severe
remaorse.

One of the other justices on the court at
the time was Alberto R. Gonzales, now the
White House counsel. He wrote that the
reading of the law by the dissenters was ‘‘an
unconscionable act of jusdicial activism.”

Justice Owen has said that Justice Gon-
zalez was not referring to her. Mr. Gonzales
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has, in interviews, acknowledged he was re-
ferring to her and said that his description of
her as a judicial activist was merely heated
language among judges who disagreed.

While the first floor fight over the Owen
nomination was occurring, another judicial
nomination drama was being played out
across the street in the Judiciary Com-
mittee, which was considering President
Bush’s nomination of J. Leon Holmes to be a
district judge in Arkansas.

Senator Orrin G. Hatch, the Utah Repub-
lican who is chairman of the committee, did
not ask for a vote on approving the Holmes
nomination as is customary. Instead, he
took the extraordinary step of asking that
the committee vote to send the nomination
to the full Senate without a recommenda-
tion.

Mr. Hatch was apparently concerned that
some Republicans on the committee were
not completely comfortable with the nomi-
nation after disclosures that Mr. Holmes, an
ardent opponent of abortion, had made sev-
eral notable comments about the role of
women in society.

In 1997 Mr. Holmes wrote that ‘‘the woman
is to place herself under the authority of the
man.” He had also written that abortion
should not be available to rape victims be-
cause conceptions from rape occur with the
same frequency as snow in Miami.

Most of the combat over judicial confirma-
tions has been over appeals court judges, the
level just below the Supreme Court, and the
nomination of Mr. Holmes, to the trial court
had initially attracted little notice.

But at a committee session last week, Sen-
ator Dianne Feinstein, Democrat of Cali-
fornia, said that she had never voted against
a district court nominee but that she found
Mr. Holmes’s remarks shocking.

““lI do not see how anyone can divine from
these comments that he has either the tem-
perament or the wisdom to be a judge,”” Sen-
ator Feinstein said.

Senator Hatch said today that he was con-
cerned about some of those remarks and that
Mr. Holmes had expressed regret for some.
But the most important factor, the senator
said, was that many people in Arkansas, in-
cluding the state’s two Democratic senators,
Mark Pryor and Blanche Lincoln, still sup-
ported the nomination.

IN RE JANE DOE, NO. 00-0224, SUPREME COURT OF
TEXAS

19 S.W.3d 346; 2000 Tex. LEXIS 67; 43 Tex. Sup.
J. 910

June 22, 2000, Delivered

DISPOSITION: [**1] Reversed the court of
appeals’ judgment and rendered judgment
granting Doe’s application for a judicial by-
pass.

JUDGES: JUSTICE O’NEILL delivered the
opinion of the Court, jointed by JUSTICE
ENOCH, JUSTICE BAKER, JUSTICE
HANKINSON, and JUSTICE GONZALES and
by CHIEF JUSTICE PHILLIPS as to Parts Il
and I1l. JUSTICE ENOCH filed a concurring
opinion, joined by JUSTICE BAKER, JUS-
TICE GONZALES filed a concurring opinion,
joined by JUSTICE ENOCH. JUSTICE
HECHT filed a dissenting opinion. JUSTICE
OWEN filed a dissenting opinion. JUSTICE
ABBOTT filed a dissenting opinion.

OPINION BY: Harriet O’Neill.

OPINION: [*349] APPEAL UNDER SEC-
TION 33.004(F), FAMILY CODE.

This is an appeal from an order denying a
minor’s application for a court order author-
izing her to consent to an abortion without
notifying a parent. After remand from this
Court, see In re Jane Doe, 19 S.W.3d 249, 2000
Tex. LEXIS 21 (Tex. 2000) (“‘Doe 1(l1)’"), the
trial court conducted another hearing and
found that Jane Doe failed to prove by a pre-
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ponderance of the evidence that she is suffi-
ciently well informed to have an abortion
without parental notification. The court of
appeals affirmed. After reviewing the record,
we determined that Doe conclusively [**2] es-
tablished the statutory requirements and
that she was entitled to consent to the pro-
cedure without notifying a parent. We issued
an order on March 10, 2000, reversing the
court of appeals’ judgment, with opinions to
follow on the concern that Doe be able to un-
dergo a less risky abortion procedure, if that
option was still available to her and that was
her decision. The following is our opinion
holding that the evidence Doe presented con-
clusively established that she was ‘““mature
and sufficiently well informed”” to consent to
an abortion without parental notification.
See TEX. FAM. CODE §33.003(i).
|

Abortion is a highly-charged issue that
often engenders heated public debate. Such
debate is to be expected and, indeed, em-
braced in our free and democratic society. It
is through this very type of open exchange
that our Legislature crafted and enacted the
particular statutory scheme before us. Our
system of government requires the judicial
branch to independently review and dis-
passionately interpret legislation in accord-
ance with the Legislature’s will as expressed
in the statute. We begin our analysis with an
overview of the Parental [*350] Notification
[**3] Act’s judicial bypass procedure and our
role in interpreting it.

A. The Proper Role of Judges

“[Courts] are under the constraints im-
posed by the judicial function in our demo-
cratic society. The function in con-
struing a statute is to ascertain the meaning
of words used by the legislature. To go be-
yond it is to usurp a power which our democ-
racy has lodged in its elected legislature.

. . A judge must not rewrite a statute, nei-
ther to enlarge nor to contract it.”’—Felix
Frankfurter (RECORD OF THE ASSOCIA-
TION OF THE BAR OF THE CITY OF NEW
YORK 213 (1947), reprinted in COURTS,
JUDGES, AND POLITICS, at 414 (Walter F.
Murphy & C. Herman Pritchett, eds., 2d ed.
1974).

Mrs. BOXER. When | come to speak
on the Senate floor, | do my home-
work. | felt very badly about that, and
now | have the documentation. | thank
my friend for yielding. | know it does
not make him happy, but he was very
generous to me to allow this minute to
send these documents to the desk.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Rather than take time
to respond, | will write a letter to the
distinguished Senator and point out
where she is in error on the Owen mat-
ter. As a matter of fact, | think it has
been outrageous the way some of the
arguments have been made on the
other side against this really excellent
justice from the State of Texas, who
has a unanimous well qualified, the
highest rating, from the American Bar
Association. | think we have had pure,
unadulterated, raw politics involved
with regard to Justice Owen.

This debate we are now having is
about the raw politics that are being
used against Miguel Estrada, the first
Hispanic ever nominated to the Circuit
Court of Appeals for the District of Co-
lumbia.

Today is Cinco de Mayo, the Fifth of
May, commemorating the victory of
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the Mexican army over the French
army at the Battle of Puebla in 1862.
This battle came to represent a symbol
of Mexican unity and patriotism. The
victory demonstrated to the world that
Mexico and all of Latin America were
willing to defend themselves against
any foreign intervention. Cinco de
Mayo is now viewed as a festive day to
celebrate freedom and liberty.

The fifth of May, 2003, in the Senate,
unfortunately is also the 3-month anni-
versary of the beginning of the debate
on Miguel Estrada. | would hope that
we would be celebrating the liberation
of his nomination and the freedom to
vote on final passage on this Cinco de
Mayo. But instead, the nomination of
Miguel Estrada has been captured by a
minority of Senators who refuse to
allow a final vote on his nomination.
They insist on their unprecedented fili-
buster, following their game plan of ob-
struction. In fact, they have com-
pounded their obstructionist tactics by
engaging in a second filibuster, this
time on Priscilla Owen, nominated to
the Fifth Circuit Court of Appeals. She
also has a unanimous well-qualified
rating from the American Bar Associa-
tion, the badge of honor, the gold
standard, that our colleagues on the
other side of the aisle, have said that
rating is.

I must admit, the Democrat game
plan of delay and obstructionism is not
surprising, but it is getting somewhat
contradictory. In the case of Mr.
Estrada, Democrats say they cannot
vote for the nominee because they do
not know enough about him. They al-
lege he did not answer their questions
and therefore they must have Depart-
ment of Justice confidential memo-
randa he wrote while he was a line at-
torney in the Solicitor General’s office;
memoranda that have never been given
in any way, shape or form to anybody
in the Senate in a confirmation battle
before, or anybody else for that matter.
Even the White House has not seen
these matters because they are so high-
ly privileged, not Judge Gonzales, not
anybody else in the White House.

There are no such claims about Jus-
tice Owen. Democrat opponents admit
they know enough about her, that she
did answer the questions, and that she
has a record they can review. There are
no phony excuses. They simply oppose
her on philosophical grounds, namely,
her interpretation of the Texas paren-
tal notification statute that applies to
minor girls seeking an abortion.

This double standard demonstrates
that some Senate Democrats are will-
ing to use whatever obstructionist tac-
tics it takes, based on any convenient
rationale, to defeat the President’s
nominees.

While the rationales may be dif-
ferent, the motivation in both cases is
the same. | think that a recent edi-
torial appearing in the Atlanta Jour-
nal-Constitution said it best: “The fear
with Owen and Estrada is that one or
both will be nominated to the U.S. Su-
preme Court should a vacancy occur.

CONGRESSIONAL RECORD —SENATE

Senate Democrats are determined to
keep off the Circuit Court bench any
perceived conservative who has the cre-
dentials to serve on the U.S. Supreme
Court.” | ask unanimous consent that
a copy of this editorial be printed in
the RECORD following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. HATCH. As far as Mr. Estrada
goes, there is an additional factor that
is not based on any substantive objec-
tion to his nomination. | believe that
some Senate Democrats do not want
the current President, a Republican
President, to appoint the first Hispanic
as United States Circuit Judge for the
District of Columbia Circuit.

Let me read from an editorial pub-
lished by the Dallas Morning News ad-
dressing this point. On February 17,
2003, the News wrote:

Democrats haven’t liked Mr. Estrada from
the beginning. Part of that is due to his ide-
ology—which is decidedly not Democratic.
But part of it also has to do with the fellow
who nominated him. Democrats don’t relish
giving President Bush one more thing to
brag about when he goes into Hispanic neigh-
borhoods during his re-election campaign
next year. They are even less interested put-
ting a conservative Republican in line to be-
come the first Hispanic justice on the Su-
preme Court.

I ask unanimous consent that the en-
tire editorial be printed in the RECORD
following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. | don’t know if Mr.
Estrada is a conservative Republican,
but I do know he is qualified for the po-
sition to which he is nominated, and it
is well past time to vote on his nomi-
nation. This Friday will mark the two-
years anniversary of his nomination on
May 9, 2001. The Majority leader has
made every attempt to obtain time
agreements or use other procedures to
bring this matter to a resolution. Each
of these attempts has been rebuffed by
a minority of this body. Some Senate
Democrats have used every delay and
obstructionist tactic available. Yet
they still cannot identify one sub-
stantive issue that would justify or ex-
cuse their refusal to permit a final
vote.

Mr. President, on this day, 141 years
ago, the Mexican Army defeated forces
which represented tyranny and de-
fended the liberty of their nation. |
urge my colleagues, on this day of cele-
bration, to defeat the tyranny of the
minority by voting to bring the debate
on the nomination of Miguel Estrada
to a close.

| yield the floor.

EXHIBIT 1
[From the Atlanta Journal-Constitution,
May 4, 2003]
DEMOCRATS USE WRONG ROUTE TO WIN SOUTH
(By Jim Wooten)

U.S. Senator John Kerry (D-Mass.) brought
his presidential aspirations to the South last
week, promising in Alabama that he will
make the national party competitive here
once again.
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Make competitive, he neglected to men-
tion, a party that has positioned itself in op-
position to the war in Irag and anything
other than token tax cuts, and as Democrats
reminded the nation once again about the
elevation of conservatives to the federal
bench. While the White House may appeal to
some as inside work with no heavy lifting,
getting there through the South toting this
party’s agenda will be a task requiring Her-
culean labor.

Just this week, for example, Kerry’s Demo-
cratic colleagues—Georgia’s Zell Miller ex-
cepted—began to filibuster the nomination
of Texas Supreme Court Justice Priscilla
Owen to the New Orleans-based 5th U.S. Cir-
cuit Court of Appeals.

Kerry and other Democrats are already
filibustering the nomination of Miguel
Estrada to the District of Columbia Circuit
Court of Appeals—the first time simulta-
neous filibusters against judicial nominees
have occurred in the U.S. Senate.

Both Owen and Estrada are superbly quali-
fied in every respect. Yet on Owen, those
who complain that a ‘‘glass ceiling” exists
for women of achievement are busily con-
structing one to keep her in her place. And
those who complain that the federal bench
lacks ‘‘diversity” find Estrada to be too
much diversity for their taste. He is consid-
ered to be a conservative, and the interest
groups that drive the Democratic Party na-
tionally fear Owen is, too, at least on their
abortion litmus test.

The fear with Owen and Estrada is that one
or both will be nominated to the U.S. Su-
preme Court should a vacancy occur. Senate
Democrats are determined to keep off the
Circuit Court bench any perceived conserv-
ative who has the credential to serve on the
U.S. Supreme Court.

Kerry, then, and the legions of presidential
soundalikes who campaign with him, have to
come to a region where conservatism is the
mainstream to explain how reducing federal
taxes is bad and cheating exemplary women
and minorities of the fair hearing they have
earned before the U.S. Senate because they
might be conservative is good.

““I can help you wage a fight down here and
rebuild this party for the long run,” Kerry
said in Birmingham. Republicans have car-
ried Alabama in all but three presidential
elections in the past 50 years. Jimmy Carter
in 1976 was the last Democrat to carry the
state. George W. Bush carried every South-
ern state in 2000, including Tennessee, his
Democratic opponent’s home state. Al Gore
Jr. thought so little of his Southern pros-
pects that he actively campaigned in just
three states—Tennessee, Florida and West
Virginia.

Some Democrats, said Kerry, were ‘‘sur-
prised” that he visited Alabama.

No surprise that he visited. The real sur-
prise is the party baggage he hauled.

Opposition to tax cuts is comprehensible.
Politicians loathe interruption in the flow of
spendable revenues. Opposition to the war is,
too. Too confrontational. Angers adver-
saries. Provokes understandable aggression,
for which we bear unexpurgated sin.

While some positions are understandable,
not so their party-line opposition to Owen
and Estrada. Owen, the new filibusteree,
drew the American Bar Association’s highest
rating. She is a cum laude graduate of the
Baylor University Law School who scored
the top grade in Texas on the bar exam. She
practiced 17 years before becoming a judge
and has been widely praised for her integrity
and ability. Liberal groups say,
unconvincingly except when they are talking
to each other and Senate Democrats, that
she is anti-abortion and pro-business.

Being a neighborly people, Southerners of
course welcome Kerry to visit the region and
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to indulge himself in its hospitality. But the
senator should not indulge himself into be-
lieving that a party that opposes tax cuts
and filibusters nominees such as Owen and
Estrada has the slightest chance of carrying
this region.

EXHIBIT 2

[From the Dallas Morning News, Feb. 21,
2003]

RUSH TO JUDGMENT: ESTRADA NOMINATION
HAS BEEN BLOCKED TOO LONG

There is a time for talking and a time for
voting. The time is past for the U.S. Senate
to talk about Miguel Estrada’s nomination
to the federal Court of Appeals for the Dis-
trict of Columbia circuit. It’s time to vote.

Having emigrated from Honduras as a
teenager unable to speak much English, Mr.
Estrada went on to graduate magna cum
laude from Columbia University and Harvard
Law School, to clerk for a Supreme Court
justice, to serve two administrations in the
U.S. solicitor general’s office, to win more
than a dozen cases in the Supreme Court. In
short, the 42-year-old lawyer is talented.
Who knew that talent would extend to tying
the Senate in knots for days on end.

Democrats by now are in full filibuster.
Senate proceedings, as carried on C-Span, re-
semble the firm Goundhog Day, where the
main character has to relive the same day
over and over again. Every day, it’s the same
thing. Democrats get up, march over to the
podium, shuffle papers and recite their main
complaint with Mr. Estrada—that he’s con-
servative, unconventional and unapologetic.
That when he had the chance to hand them
the rope with which to hang him during his
hearing before the Senate Judiciary Com-
mittee, he refused to hold up his end.

Democrats haven’t liked Mr. Estrada from
the beginning. Part of that is due to his ide-
ology—which is decidedly not Democratic.
But part of it also has to do with the fellow
who nominated him. Democrats don’t relish
giving President Bush one more thing to
brag about when he goes into Hispanic neigh-
borhoods during his re-election campaign
next year. They are even less interested in
putting a conservative Republican in line to
become the first Hispanic justice on the Su-
preme Court.

And so they have talked and talked, in
hopes that Republicans will back down. They
won’t. Nor should they.

Republicans certainly stalled their share of
appointments during the Clinton administra-
tion. But Democrats are being shortsighted
in seeking retaliation. It is precisely these
sorts of narrowly motivated temper tan-
trums—from both sides of the political
aisle—that turn off voters and make cynics
of the American people. When that happens,
it doesn’t matter which nominees get con-
firmed or rejected. Everybody loses.

Mr. HATCH. | yield the floor and sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. LEAHY. Mr. President, |1 ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, for some
reason the Republican leadership is
forcing what may be the fifth vote on a
cloture motion on this divisive and
controversial nomination.

I mention that because none of these
cloture motions would have been need-
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ed if the administration had simply co-
operated with the Senate as did prior
administrations, Democratic and Re-
publican. I have been here with six dif-
ferent administrations. The previous
five always, no matter who was Presi-
dent, no matter who was in the major-
ity in the Senate, always showed co-
operation on judicial nominations as, |
believe, has every President in the last
century. Not this one.

I mention that because we are having
this vote yet nothing has changed since
the last cloture vote. No effort has
been forthcoming by the administra-
tion to accommodate Senators’ re-
quests for access to the executive
branch documents requested last May,
almost a year ago. Everybody says Mr.
Estrada is perfectly willing to come up
and answer Senators’ questions but not
to answer the only questions the Sen-
ators really want to ask him.

Remember, this man was appointed
based on what the administration
knows of his writings while employed
in the government. They have access to
these writings. They say, in effect:
Trust us. | am a strong supporter of
Ronald Reagan’s position: Trust but
verify. 1 would like him to verify what
was in these writings. We have not had
access to them. If we did, we wouldn’t
be needing all these cloture votes.

Since the beginning of this year, de-
spite the fixation on the President’s
most controversial nominations, we
have worked hard to reduce judicial va-
cancies even further. As of today, the
number of judicial vacancies is 49. That
is the lowest it has been in many years.
That is lower than at any time during
the entire 8 years of the Clinton admin-
istration. We have already reduced ju-
dicial vacancies from 110, when | be-
came chairman of the Senate Judiciary
Committee, to 49. We did this in less
than 2 years. We have reduced the va-
cancy rate from 12.8 percent to 5.7 per-
cent, the lowest it has been in a dec-
ade. If we could get even a modicum of
cooperation from the administration,
think of the additional progress we
could be making.

The Nation’s unemployment rate
rose last month to 6 percent, but the
vacancy rate in the Federal judiciary
dipped to 5.7 percent. While the number
of private sector jobs lost since the be-
ginning of this administration is 2.7
million, and while almost 9 million
Americans are now out of work, and
unemployment has risen by more than
45 percent during this administration,
Democrats in the Senate have cooper-
ated, moving forward to confirm 121 of
the President’s judicial nominees to re-
duce judicial vacancies to the lowest
level in more than a decade and to re-
duce Federal judicial vacancies by
more than 60 percent.

Apparently, the majority in the Sen-
ate remains obsessed in seeking to
force through the most divisive of this
President’s controversial, ideologically
chosen nominees. While they have
pushed the Nation’s unemployment
rate up to 6 percent, they have focused
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their energies on dropping the vacancy
rate of the Federal judiciary to below
that.

I think it is unfortunate that the
White House and some of my friends on
the other side of the aisle have insisted
on this confrontation rather than
working with us to provide the needed
information so we could proceed on the
Estrada nomination. Some seem to pre-
fer political game playing, seeking to
pack the courts with ideologues and
leveling baseless charges of bigotry at
those who may disagree with them,
rather than working with us on this
nomination by providing information
and proceeding to a fair vote.

We have spent day after day on this
nomination that will not go any fur-
ther until the nominee is given permis-
sion to provide answers to us regarding
the same questions that were obviously
asked by the administration. What was
it he wrote that made the administra-
tion want to appoint him to the second
highest court in the land?

On one level, | admire their efforts to
get this high-paying lifetime job for
this nominee. Maybe they should talk
about the 9 million Americans who do
not have any lifetime job, who now
don’t have any job; or the 2.7 million
Americans who have lost their jobs
since this administration came into of-
fice. Maybe we should be debating that.
Maybe we should be working to put
them back to work. Apparently, the
administration believes it is more im-
portant to have this one job.

In that regard, just as any employer
would want to know why they should
hire a particular person, we in the Sen-
ate have a right to ask what is it in
this man’s record that made the ad-
ministration want to appoint him to
the second highest court in the land.
But they don’t want us to see what it
was on which they based their decision.
Maybe they believe the Senate is irrel-
evant.

That is not the way | read the advise
and consent clause. Let us see what
brought them to their conclusion, and
then let us go forward. Let’s actually
take those steps that would unite us
rather than divide us, and then maybe
the administration will be able to turn
to the lives of the millions upon mil-
lions of Americans who are out of
work—the highest unemployment rate
in a decade.

To reiterate, today the Republican
leadership in the Senate is forcing
what may be the fifth vote on a cloture
motion on this divisive and controver-
sial nomination. None of these motions
would have been needed if the adminis-
tration had cooperated with the Senate
as have prior administrations, Demo-
cratic and Republican. Nothing has
changed from the last cloture vote. No
effort has been forthcoming by the ad-
ministration to accommodate Sen-
ators’ requests for access to the execu-
tive branch documents requested last
May, almost 1 year ago. The White
House continues to obstruct any
progress toward resolving this matter



May 5, 2003

by its unprecedented refusal to turn
over documents requested to determine
whether or not Miguel Estrada should
sit on the second highest court in the
land, for life. Mr. Estrada’s nomination
is apparently being sacrificed by the
administration for its own partisan,
political purposes.

I do want to thank the Democratic
leadership in the Senate for working
with us and helping press for a vote on
the nomination of Judge Edward Prado
to the Fifth Circuit last week. We had
been seeking that vote for several
weeks, since his nomination was favor-
ably reported with the support of every
Democratic member of the Judiciary
Committee. Last Thursday, the Repub-
lican leadership at last agreed to
schedule that nomination for Senate
consideration. Judge Prado’s nomina-
tion was confirmed 97 to zero. This
nomination is another example of how
quickly the Senate is able to proceed
on consensus, mainstream nominees.
Judge Prado has 19 years of experience
as a U.S. District Court judge. Our re-
view of his actions on the bench
showed him to have a solid record of
fairness and evenhandedness. No super-
visor or colleague of Judge Prado has
questioned his willingness to interpret
the law fairly. Judge Prado enjoyed the
full support of the Congressional His-
panic Caucus and the Mexican Amer-
ican Legal Defense and Education
Fund. Not a single person or organiza-
tion submitted a letter of opposition or
raised concerns about Judge Prado.

Judge Prado is now the second nomi-
nee of this President to be confirmed
by the Senate to the Fifth Circuit after
years during which President Clinton’s
nominees were denied hearings and
consideration by a Republican Senate
majority. Although Republicans had
refused to proceed on three of Presi-
dent Clinton’s nominees to that
court—two from Texas and one from
Louisiana—during his entire second
term, Democrats proceeded with hear-
ings and committee votes on all three
of President Bush’s nominees. Judge
Prado is the fourth nominee of this ad-
ministration to receive a hearing and
consideration.

Still stalled on the Senate Executive
Calendar is the nomination of Judge
Cecilia Altonaga to be a Federal judge
in Florida. Senator GRAHAM requested
that the Judiciary Committee expedite
the consideration of her nomination,
and we did. All Democratic members of
the Judiciary Committee supported
this nomination. She will be the first
Cuban-American woman to be con-
firmed to the Federal bench, whenever
the Republican majority is willing to
proceed on her nomination. In my
view, the Senate’s time would be better
spent this evening voting on this nomi-
nation than another unsuccessful clo-
ture vote on the Estrada nomination.
Unfortunately, that is not how the Re-
publican leadership has chosen to pro-
ceed.

The administration remains intent
on packing the Federal circuit courts
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and on insisting that the Senate
rubberstamp its nominees without ful-
filling this body’s constitutional advise
and consent role in this most impor-
tant process. The White House could
have long ago helped solve the impasse
on the Estrada nomination by honoring
the Senate’s role in the appointment
process and providing the Senate with
access to Mr. Estrada’s legal work.
Past administrations have provided
such legal memoranda in connection
with the nominations of Robert Bork,
William Rehnquist, Brad Reynolds,
Stephen Trott and Ben Civiletti, and
even this administration did so with a
nominee to the Environmental Protec-
tion Agency. In my statement in con-
nection with an earlier cloture peti-
tion, | outlined additional precedent
for sharing the requested materials
with the Senate, as did Senator KEN-
NEDY. | am disappointed that the White
House refuses to end this problem and,
instead, continues to politicize the
process.

We understand that the President’s
nominees will be Republicans. We un-
derstand they will be conservative. We
understand that they will have posi-
tions with which we disagree. | have
voted for hundreds of nominees who
were conservative Republicans.

In just the last 2 years, 121 of the
President’s judicial nominees have
been confirmed. One hundred of those
confirmations came during the 17
months of Democratic leadership of the
Senate. No fair-minded observer could
term that obstructionism. By contrast,
during the 6% years during which Re-
publicans controlled the Senate and
President Clinton’s nominations were
being considered, they averaged only 38
confirmations a year. During the last
two years of the Clinton administra-
tion, the Senate confirmed only 73 Fed-
eral judges—the Senate confirmed 72
judges nominated by President Bush
last year alone. Combining the 1996 and
1997 sessions, Republicans in the Sen-
ate allowed only 53 judges to be con-
firmed in 2 years, including only seven
new judges to the Circuit Courts.

It is a shame that the White House
refuses to work together with us to do
even more to help the Federal judici-
ary. This week, we have already had a
debate and vote on yet another con-
troversial circuit court nominee, Debo-
rah Cook, for the Sixth Circuit, and
now a cloture vote on the nomination
of Miguel Estrada.

The fact is that when Democrats be-
came the Senate majority in the sum-
mer of 2001, when we inherited 110 judi-
cial vacancies, there was a dire need to
fill judicial vacancies. Over the next 17
months, despite constant criticism
from the administration, the Senate
proceeded to confirm 100 of President
Bush’s nominees, including several who
were divisive and controversial, several
who had mixed peer review ratings
from the ABA, and at least one who
had been rated not qualified. Despite
the additional 40 vacancies that arose,
we reduced judicial vacancies to 60, a
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level below that termed “‘full employ-
ment’”’ by Senator HATCH. Since the be-
ginning of this year, in spite of the fix-
ation of the Republican majority on
the President’s most controversial
nominations, we have worked hard to
reduce judicial vacancies even further.
As of today, the number of judicial va-
cancies is at 49. That is the lowest it
has been in 7 years. That is lower than
at any time during the entire 8 years of
the Clinton administration. We have
already reduced judicial vacancies
from 110 to 49, in less than 2 years. We
have reduced the vacancy rate from
12.8 percent to 5.7 percent, the lowest it
has been in a decade. With some co-
operation from this administration,
think of the additional progress we
could be making.

While the Nation’s unemployment
rate rose last month to 6 percent, the
vacancy rate on the Federal judiciary
dipped to 5.7 percent. While the number
of private sector jobs lost since the be-
ginning of the Bush administration is
2.7 million, almost 9 million Americans
are now out of work, and unemploy-
ment has risen by more than 45 per-
cent, Democrats in the Senate have co-
operated in moving forward to confirm
121 of this President’s judicial nomi-
nees, to reduce judicial vacancies to
the lowest level in more than a decade,
and to reduce Federal judicial vacan-
cies by almost 60 percent. Yet the Re-
publican-led Senate remains obsessed
with seeking to force through the most
divisive of this President’s controver-
sial, ideologically-chosen nominees.

It is unfortunate that the White
House and some Republicans have in-
sisted on this confrontation rather
than working with us to provide the
needed information so that we could
proceed on the Estrada nomination.
Some on the Republican side seem to
prefer political game playing, seeking
to pack our courts with ideologues and
leveling baseless charges of bigotry,
rather than to work with us to resolve
the impasse over this nomination by
providing information and proceeding
to a fair vote.

I was disappointed that Senator BEN-
NETT’s straightforward colloguy with
Senator REID and me on February 14,
which pointed to a solution, was never
allowed by hard-liners on the other
side to yield results. | am disappointed
that all my efforts and those of Sen-
ator DASCHLE and Senator REID have
been rejected by the White House. The
letter that Senator DASCHLE sent to
the President on February 11 pointed
the way to resolving this matter rea-
sonably and fairly. Republicans would
apparently rather engage in partisan
politics.

Republican talking points will un-
doubtedly claim that this is ‘“‘unprece-
dented.” They will ignore their own re-
cent filibusters against President Clin-
ton’s executive and judicial nominees
in so doing. The only thing unprece-
dented about this matter is that the
administration and Republican leader-
ship have shown no willingness to be
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reasonable and accommodate Demo-
cratic Senators’ request for informa-
tion traditionally shared with the Sen-
ate by past administrations. That this
is the fifth cloture vote on this matter
is an indictment of Republican intran-
sigence on this matter, nothing more.
What is unprecedented is that there
has been no effort on the Republican
side to work this matter out as these
matters have always been worked out
in the past. What is unprecedented is
the Republican insistence to schedule
cloture vote after cloture vote without
first resolving the underlying problem
caused by the administration’s inflexi-
bility.

| urge the White House and Senate
Republicans to end the political war-
fare and join with us in good faith to
make sure the information that is
needed to review this nomination is
provided so that the Senate may con-
clude its consideration of this nomina-
tion. | urge the White House, as | have
for more than 2 years, to work with us
and, quoting from today’s New York
Times editorial:

The answer is not to try to twist the rules
or demonize Democrats. It is for the White
House to consult with the Senate and agree
on nominees that senators from both parties
can in good conscience confirm.

The President promised to be a
uniter not a divider, but he has contin-
ued to send us judicial nominees that
divide our nation and, in this case, he
has even managed to divide Hispanics
across the country. The nomination
and confirmation process begins with
the President, and | urge him to work
with us to find a way forward to unite,
instead of divide, the Nation as well as
the Senate on these issues.

Mr. President, | suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. HATCH. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, the Sen-
ator from Vermont made a point that
the White House has seen these privi-
leged documents in the Solicitor Gen-
eral’s Office. If they have any evidence
of that, | would like to see it because |
know they haven’t looked at those
records. Those are the most highly
privileged records in the Justice De-
partment. | am not sure that a Solic-
itor General wouldn’t resign before giv-
ing up those records.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HATCH. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. LEAHY. Mr. President, | ask

unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEAHY. Mr. President, if | have
any remaining time, | yield it.

Mr. HATCH. Likewise.

CLOTURE MOTION

The PRESIDING OFFICER. All time
has been yielded. Under the previous
order, the clerk will report the motion
to invoke cloture.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on Executive
Calendar No. 21, the nomination of Miguel A.
Estrada to be United States Circuit Judge
for the District of Columbia Circuit.

Bill Frist, Orrin Hatch, Judd Greqgg,
Norm Coleman, John E. Sununu, John
Cornyn, Larry E. Craig, Saxby
Chambliss, Lisa Murkowski, Jim Tal-
ent, Olympia Snowe, Mike DeWine, Mi-
chael B. Enzi, Peter G. Fitzgerald,
Lindsey Graham, Jeff Sessions.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum
call is waived.

The question is, Is it the sense of the
Senate that debate on the nomination
of Miguel A. Estrada to be United
States Circuit Judge for the District of
Columbia Circuit shall be brought to a
close?

The yeas and nays are mandatory
under the rule. The clerk will call the
roll.

The legislative clerk called the roll.

Mr. MCCONNELL. | announce that
the Senator from Alaska (Ms. MUR-
KowskKl) and the Senator from Pennsyl-
vania (Mr. SPECTER) are necessarily ab-
sent.

Mr. REID. | announce that the Sen-
ator from Washington (Ms. CANTWELL),
the Senator from Florida (Mr.
GRAHAM), the Senator from Massachu-
setts (Mr. KERRY), the Senator from
Connecticut (Mr. LIEBERMAN), the Sen-
ator from Maryland (Ms. MIKULSKI),
the Senator from Georgia (Mr. MiL-
LER), and the Senator from Washington
(Mrs. MURRAY) are necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote ‘‘no.”’

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). Are there
any other Senators in the Chamber de-
siring to vote?

The yeas and nays resulted—yeas 52,
nays 39, as follows:

[Rollcall Vote No. 140 Ex.]

YEAS—52
Alexander Craig Kyl
Allard Crapo Lott
Allen DeWine Lugar
Bennett Dole McCain
Bond Domenici McConnell
Breaux Ensign Nelson (FL)
Brownback Enzi Nelson (NE)
Bunning Fitzgerald Nickles
Burns Frist
Campbell Graham (SC) z;r?:(::im
Chafee Grassley .
Chambliss Gregg Sessions
Cochran Hagel She_lby
Coleman Hatch Smith
Collins Hutchison Snowe
Cornyn Inhofe
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Stevens Talent Voinovich
Sununu Thomas Warner
NAYS—39
Akaka Dodd Landrieu
Baucus Dorgan Lautenberg
Bayh Durbin Leahy
Biden Edwards Levin
Bingaman Feingold Lincoln
Boxer Feinstein Pryor
Byrd Harkin Reed
Carper Hollings Reid
Clinton Inouye Rockefeller
Conrad Jeffords Sarbanes
Corzine Johnson Schumer
Daschle Kennedy Stabenow
Dayton Kohl Wyden
NOT VOTING—9
Cantwell Lieberman Murkowski
Graham (FL) Mikulski Murray
Kerry Miller Specter

The PRESIDING OFFICER. On this
vote, the yeas are 52, the nays are 39.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

VOTE EXPLANATION

(At the request of Mr. DASCHLE, the
following statement was ordered to be
printed in the RECORD.)
® Ms. CANTWELL. Mr. President, |
have the great honor of being in Wash-
ington State today in order to welcome
home the USS Lincoln and USS Cam-
den. After a 10-month deployment, in-
cluding valuable service in the recent
war against Iraq, the men and women
of the USS Lincoln and her carrier
strike group will finally reach Everett
and Bremerton, WA in the next few
hours. Unfortunately, in order to be
present for this important homecoming
in my State—it was necessary to miss
two votes today.e

Mr. HATCH. Mr. President, | suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mr. McCONNELL. Mr. President, 1

ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

MORNING BUSINESS

Mr. McCONNELL. I ask unanimous
consent that the Senate proceed to a
period for morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

TRIBUTE TO DR. PAUL DIXON

Mr. DEWINE. Mr. President, | rise
today to pay tribute to a fellow Ohi-
oan, a leader in higher education, a
dear friend, and a good neighbor: Dr.
Paul Dixon. Dr. Dixon is the current
president of Cedarville University, a
Baptist liberal arts university located
very near my home, my wife Fran’s
home in Greene County, OH. Dr. Dixon
is planning to retire from that position
in June of this year after a quarter of
a century of great successful leader-
ship. As the longest-serving president
of any college or university in Ohio,
Paul led the university through an un-
precedented period of growth and has
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served as an example and friend to
many in our community.

I would like to take a few minutes to
tell my colleagues in the Senate about
Paul’s great support and dedication to
higher education. He is an exemplary
educator and a well respected and com-
mitted member of our local commu-
nity.

Though Paul is retiring from his cur-
rent position as university president,
we are pleased that he will remain at
the university as chancellor and will
continue to be a role model in our com-
munity.

Paul Dixon was born in Cincinnati,
OH, and graduated from Tennessee
Temple University in 1961, and Temple
Baptist Theological Seminary in 1964.
After graduation, Paul spent 14 years
as an evangelist where he traveled the
country preaching and ministering to
communities and churches and spoke
for professional sports chapel pro-
grams, including the Cincinnati Reds
and the Bengals, the former Houston
Oilers, and most of the National
League of baseball. He moved from
Chattanooga, TN, to Cedarville, OH, in
1971 with his wife Pat, took a position
with the faculty of the Language and
Literature Department of then
Cedarville College.

In 1978, Cedarville University trustee
member Donald Tyler recommended
Paul to the board of trustees as a re-
placement for the retiring university
president, Dr. James T. Jeremiah. At
the time, Donald was sure the idea of
an evangelist serving as president
would shock his fellow trustees. But, as
Dr. Murray Murdoch’s book,
““Cedarville College: A Century of Com-
mitment,” tells the story, Donald
Tyler felt compelled to suggest the
successful young evangelist to the
board as a candidate for the college’s
next leader.

Donald Tyler already knew Paul well
as an influential evangelist. But he
also observed Paul’s interest in and in-
volvement with college students as a
Cedarville resident and husband of a
faculty member. Even though he was
not a CEO or business leader, Paul
demonstrated leadership skills and
began to establish himself as a vision-
ary within the community. Ultimately,
these observations convinced Donald
that Paul was the right person to serve
as the new president, and the entire
board of trustees agreed. A glance at
the past 25 years of Paul’s tenure re-
veals Donald Tyler’s instincts served
the university well.

Paul’'s success as president of
Cedarville University may be due in
part to his God-given ability to balance
stability and change.

With a strong vision and foresight,
Paul led the university into a period of
tremendous growth. Throughout his 25
years of leadership, $100 million in fa-
cilities have been built on a campus
that has expanded from 180 to 400 acres.
The school attained university status
in the year 2000 and now offers more
than 100 programs of study, including a
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graduate degree. Enrollment grew from
1,185 students in 1978 to more than 3,000
students today. Dr. Dixon also cham-
pioned the university’s focus on tech-
nology, positioning the institution as
an award-winning leader and pioneer in
the digital age.

I must say, Mr. President, and Mem-
bers of the Senate, that the quality
students that Cedarville University
produces is really a testament to Dr.
Paul Dixon as a role model and to the
high standards he sets for the faculty
and for the students. Without question,
Paul Dixon sets the bar high. But the
young people—the young people—who
graduate from Cedarville University
not only leave the school with a di-
ploma, but they also leave the school
with a strong set of values to guide
them in their future lives. That is due,
in no small part, to Dr. Paul Dixon’s
dedication to each and every student
and to his commitment to leading by
example.

Apart from Paul’s contributions to
the growth and success of Cedarville
University and its students, he is an
admired leader throughout the sur-
rounding community. KeyBank Presi-
dent William Hann said this of Paul:

Paul is value-driven. He is admired by the
entire business community because of his
character, compassion, and leadership.

Also, Mike Stephens, president of
Greene Memorial Hospital in nearby
Xenia, OH, and former Cedarville Uni-
versity student, said this:

I have worked with Dr. Dixon on several
community leadership activities. He is a well
respected and sought after community lead-
er, both for his ideas and vision.

Over the years, Paul Dixon has
served the area through his leadership
on several local business and commu-
nity boards.

He served on the regional board of di-
rectors for KeyBank in Dayton, was a
member of the Springfield/Clark Coun-
ty Chamber of Commerce Board of Di-
rectors, and was a part of the Greene
County Development Task Force, as
well as the Greene County Blue Ribbon
Committee.

In addition to serving on these
boards and committees, Paul Dixon has
hosted several events at the university
aimed at community outreach and de-
velopment. Every year, Dr. Dixon has
hosted Farmer’s Night, with about 250
to 300 local farmers attending, and
Community Night, with about 400 com-
munity leaders in attendance. These
events have brought people together to
share problems, success stories, and
ideas to better improve our commu-
nity.

Jackie Pyles, a resident of
Cedarville, had this to say about Dr.
Dixon:

Through “‘Farmer’s Night,” “Community
Night,”” and consulting area businessmen in
their areas of expertise, Dr. Dixon has
brought the University and community into
a relationship where they are more sup-
portive of each other. With Dr. Dixon’s genu-
ineness, love for people, and his sincere sen-
sitivity, he has helped people not look at the
University as a separate entity, but rather as
an intricate part of this community.
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I couldn’t agree more.

Paul Dixon has positively influenced
the individual lives of so many, but
particularly his students. Students,
university staff members, and people in
the surrounding community all speak
of Paul’s love for people and his impec-
cable personal integrity. Reflecting
upon this legacy, current trustee mem-
ber Dr. Eugene Apple said this:

The accomplishments during Dr. Dixon’s
tenure as president are well known and very
impressive: new programs, campus expan-
sion, enrollment growth, and on and on. Hav-
ing served on the Board of Trustees for more
than 20 years, | noted one characteristic that
seemed to rise above all else—his integrity,
not only with the Cedarville family, but in a
very quiet way with others in need of sup-
port, advice, consultation, and help.

The mantle of his presidency has
been passed on to Dr. William E.
Brown, former president of Bryan Col-
lege of Dayton, TN. And | congratulate
Dr. Brown and welcome him to our
community. As | said, Dr. Dixon will
not be far away. He will continue to
preach, continue to represent the uni-
versity among a variety of constitu-
encies, and tell the Cedarville Univer-
sity story wherever he goes. Paul will
end his presidency the way he began it,
and that is by serving people and by
serving the community.

Paul has a famous motto: ‘“Every-
thing we do ought to have quality
stamped all over it.”” It is well known
by Cedarville University students,
staff, faculty, and the surrounding
community. It truly captures the es-
sence of who Dr. Paul Dixon is as a per-
son and his mission in life. As the long-
est-serving college president in Ohio
and the 12th longest-serving president
in our Nation, Paul’s example of sta-
bility, commitment, leadership, faith-
fulness, and quality is unparalleled.

My wife, Fran, and | extend our deep-
est appreciation to Dr. Paul Dixon for
his dedication to college students, his
leadership in higher education in Ohio,
and his service to the village of
Cedarville and the surrounding area.
We both cherish Paul and his wife Pat’s
friendship and wish them our warmest
congratulations and an enjoyable re-
tirement.

———

HONORING OUR ARMED FORCES

Mr. ENSIGN. Mr. President, | rise to
share with the Members of this es-
teemed body the story of Lance Cor-
poral Donald John Cline. John’s wife
Tina wants to make sure that their
young sons know that their dad was “‘a
proud father, a proud husband, and a
proud Marine.”” Dakota, two and a half,
and Dillon, 7 months, won’t be able to
know him as they grow up because
their father gave his life in Iraq to pro-
tect this nation and defend our free-
dom. As part of the legacy he left to
his boys, | honor him today.

John and Tina met and became
friends in 1997 when their families lived
in the same apartment complex and
both attended Reed High School in
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Sparks, NV. According to Tina, John
always wanted to be a Marine, and he
was already signed up and ready to join
during his senior year of high school.

John graduated from Marine boot
camp on October 20, 2000. The next day,
he and Tina were married at the Amer-
ican Legion Hall. John was assigned to
the 1st Battalion, 2nd Marine Regiment
of the 2nd Marine Expeditionary Bri-
gade based at Camp Lejeune, NC. Just
after last Christmas, John received his
orders to ship out to the Middle East.

On March 23, John was Killed in an
amphibious vehicle hit by enemy fire
during an ambush in the southern lIraq
town of An Nasiriyah. Lance Corporal
Cline was 21 years old when he died.
Tina says that she ‘‘saw a teenager
grow up to be a man.”’

Unfortunately, | did not know John,
but | can assure you that the dedica-
tion of this brave, proud Marine has
touched my life. John’s service to this
Nation, on behalf of all of us, is truly
inspiring. 1 want Tina and her boys to
know that we are a grateful Nation for
the man John became and for his cou-
rageous contributions to the United
States of America and freedom-loving
nations around the world.

I know my colleagues join me in
praying for strength for John’s wife
and children as they deal with the loss
of this American hero. As his young
sons grow, | hope they will realize how
grateful this Nation is for their sac-
rifice and the ultimate sacrifice that
their father made.

God bless the Cline family.

———

THE INTERNATIONAL CRIMINAL
COURT

Mr. LEAHY. Mr. President, over the
past few months the International
Criminal Court, ICC, has taken impor-
tant steps towards becoming an effec-
tive forum to hold accountable those
accused of war crimes, genocide, and
crimes against humanity. By all ac-
counts, the countries participating in
these negotiations did an excellent job
of selecting qualified jurists and, per-
haps most importantly, a responsible
and experienced prosecutor.

But an important voice is missing
from these negotiations. That voice is
the United States, a country which was
founded on the principles of the rule of
law, human rights, and democratic
freedoms.

Perhaps more than at any other
time, the past few months have high-
lighted the folly of the Bush adminis-
tration’s policy towards the ICC.

The whole world wants the United
States to be involved with the develop-
ment of this institution. Yet, instead
of seizing this opportunity to shape the
Court in our interests, we are one of
the only democracies sitting on the
sidelines—joined by some of the world’s
worst human rights offenders. It is an
embarrassment, and contrary to the
arguments of those who oppose the
Court, it is self-defeating.

Instead of making sure that the ICC
will function the way we want it to,
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this Administration withdrew our sig-
nature from the Rome Treaty and sup-
ported legislation, the American Serv-
ice Members Protection Act, openly
hostile to the ICC.

Instead of working to influence the
selection of judges, prosecutors, and
other ICC officials, our negotiators are
not even sitting at the table.

Has the administration taken this
position because they believe engage-
ment is not a viable strategy to pro-
mote U.S. interests in international
negotiations?

Clearly not. One need only look at
their position on military training as-
sistance to the Indonesian Armed
Forces. Despite the fact the Indonesian
military is a corrupt, brutal institu-
tion that has been implicated in the
deaths of American citizens, the State
Department says that U.S. aid to this
institution ‘“‘provides a vehicle for the
United States to impart our ideas
about civil-military relations to for-
eign military audiences, and to pro-
mote military reform.”

I don’t favor training the Indonesian
military unless they show they want to
reform. Then we can and should help
them.

But the ICC is an institution de-
signed to punish the world’s worst
criminals. The Administration refuses
to engage with the ICC, but it will en-
gage with the Indonesian military. If
anything, it should be the other way
around. We should be working to shape
the ICC, an imperfect but potentially
valuable institution, to promote U.S.
interests, while distancing ourselves
from institutions that are corrupt,
abusive and incapable of reform.

The administration points to efforts
to combat international terrorism as
the reason that it wants to restore
military training for Indonesia. The
same can be said for the ICC. The Court
could become an important forum to
try dictators or others involved in
atrocities—providing an important tool
to deter acts of international ter-
rorism.

Another explanation for the adminis-
tration’s policy might be that the
United States simply got nowhere dur-
ing previous negotiating sessions and
further engagement simply will not
yield results.

In fact, during the negotiations on
the Rome Treaty, the U.S. delegation
worked to ensure that the Court will
serve our national interests by being a
strong, effective institution. They suc-
ceeded in inserting a number of impor-
tant safeguards, including provisions
to deter frivolous prosecutions.

Like any international agreement,
the U.S. did not get 100 percent of what
we wanted in the negotiations. How-
ever, that is why the U.S. should re-
main involved with the Court. As the
distinguished senior Senator from
Pennsylvania, Mr. SPECTER, has said,
U.S. policy toward the International
Criminal Court should be one of ‘“‘ag-
gressive engagement.”

Instead, the Bush administration has
taken its bat and ball and walked off
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the field. While this might make those
opposed to the Court feel better, the
fact of the matter is that the ICC is a
reality—even the Bush administration
acknowledges this. It is rapidly becom-
ing operational and will have jurisdic-
tion over offenses committed on the
territory of state parties, even if those
offenses are committed by the citizens
of nonparty states.

Bush administration officials have
said over and over that the power of
the prosecutor is one of the main rea-
sons that they oppose the ICC. In
March, the New York Times reported
that, because of the historic role that
the United States has played in inter-
national justice, many nations sought
to appoint an American as Chief Pros-
ecutor to the Court.

I can think of few measures that
would have been more effective in ac-
complishing the Administration’s stat-
ed goal of guarding against political
prosecutions of American soldiers than
having an American citizen serve as
Chief Prosecutor. However, the New
York Times article went on to point
out that the Administration’s policy of
being openly hostile towards the ICC
was precluding an American from being
appointed to this critical position.

Ultimately, an Argentine was se-
lected as the prosecutor. While this
prosecutor appears to be a very capa-
ble, distinguished individual, one gets
the sense that if U.S. policy towards
the ICC had been less hostile, an Amer-
ican would now occupy that position.

The U.S. need not be estranged from
the ICC. Our closest allies, almost all
of whom are strong supporters of the
Court, have made it clear that with or
without U.S. ratification of the Rome
Treaty they would welcome our in-
volvement in guiding its development.

As a signatory to the final document
of the Rome Conference we had the
right to participate in all of the var-
ious preparatory meetings leading up
to the creation of the Court. Despite
its concerns about the Court—or rath-
er, because of them—it is bewildering
that the Bush administration chose to
not even send U.S. representatives to
participate in the final negotiations.

Instead of supporting frivolous legis-
lation that declares war on The Hague
and would cut off military assistance
to a number of key friends and allies,
this administration should reconsider
its position on the ICC.

By sitting on the sidelines, the
United States is losing out on its abil-
ity to influence the structure and cul-
ture of this important new institution.
Each time we refuse to join another
treaty or international organization,
which has become a pattern of this ad-
ministration, we erode our inter-
national leadership.

I urge the administration to re-en-
gage in a discussion with the Congress,
and with our allies, of how the United
States can once again play a construc-
tive, leadership role in ensuring that
the International Criminal Court effec-
tively carries out its historic mandate.
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LOCAL LAW ENFORCEMENT ACT
OF 2001
Mr. SMITH. Mr. President, | rise

today to speak about the need for hate
crimes legislation. In the last Congress
Senator KENNEDY and | introduced the
Local Law Enforcement Act, a bill that
would add new categories to current
hate crimes law, sending a signal that
violence of any kind is unacceptable in
our society.

I would like to describe a terrible
crime that occurred September 19, 2001
in Teaneck, NJ. An Arab-American was
hanging an American flag on his car
when a woman approached him and
asked if he was an “Arab.” He an-
swered, ‘““Yes, why?’ to which she re-
sponded, ‘‘Because | was in the depart-
ment store buying a rope to hang my-
self before you kill me.” The man ig-
nored her and returned to his task.
When he turned his back, the woman
assaulted him with her fists and her
keys.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. | believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———

88TH ANNIVERSARY OF THE
ARMENIAN GENOCIDE

Mr. SARBANES. Mr. President, | rise
to commemorate the 88th anniversary
of the Armenian genocide, in which 1%
million men, women, and children lost
their lives as a result of the brutal
massacres and wholesale deportation
conducted by the Ottoman Turkish rul-
ers against their Armenian citizens.
This was the first genocide of the 20th
century. Today, as we remember the
bravery and sacrifice of the Armenian
people in the face of great suffering, we
renew our commitment to protecting
the fundamental rights and freedoms of
all humanity.

As time passes, we must not forget
the terrible blows that befell the Arme-
nians in 1915. On April 24 of that year,
more than 250 Armenian intellectuals
and civil leaders in Constantinople
were rounded up and Kkilled, in what
was the first stage of a methodical plan
to exterminate the Armenian popu-
lation in the Ottoman Empire. Next,
Armenian soldiers serving in the Otto-
man army were segregated into labor
battalions and brutally murdered. In
towns and villages across Anatolia, Ar-
menian leaders were arrested and
killed. And then the remaining Arme-
nian population, women, children, and
the elderly, were driven from their
homes and deported to the Syrian
desert.

“Deportation” was merely a euphe-
mism for what were, in reality, death
marches. Ottoman Turkish soldiers al-
lowed brigands and released convicts to
Kkill and rape the deportees at will;
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often the soldiers themselves partici-
pated in the attacks. Driven into the
desert without food and water, weak-
ened by the long march, hundreds of
thousands of deportees succumbed to
starvation. In areas of Anatolia where
deportation was not deemed prac-
ticable, other vicious means were used.
In the towns along the Black Sea
coast, for example, thousands of Arme-
nians were packed on boats and
drowned.

The efforts to destroy the Armenian
population did not pass unnoticed at
the time. Leslie Davis, a U.S. diplomat
stationed in eastern Anatolia, wrote in
a State Department cable of July 24,
1915: ““It has been no secret that the
plan was to destroy the Armenian race
as a race, but the methods used have
been more cold-blooded and barbarous,
if not more effective, than | had at first
supposed.”

Henry Morgenthau, the U.S. Ambas-
sador to Turkey at the time and who
personally made vigorous appeals to
stop the genocide, called it ‘““the great-
est horror in history.” He later wrote:
“Whatever crimes the most perverted
instincts of the human mind can de-
vise, and whatever refinements of per-
secutions and injustice the most de-
based imagination can conceive, be-
came the daily misfortunes of this de-
voted people. | am confident that the
whole history of the human race con-
tains no such horrible episode as this.”

Despite this testimony from U.S. dip-
lomats who were witness to the events,
and the abundance of evidence docu-
menting the Armenian genocide, the
argument continues to be made in
some quarters that it never occurred.
Much of that evidence was collected by
our diplomats, and along with sur-
vivors’ accounts, is housed in our Na-
tional Archives. | have no doubt that if
he were told that some continue to re-
ject it, Ambassador Morgenthau would
be astonished and outraged. Coming to
terms with history is a difficult and
painful process, as the experiences of
South Africa and the countries of the
former Soviet Bloc have shown. But we
have also learned how pernicious at-
tempts to falsify history are. Not only
do they insult the memory of those
who suffered or perished, but they
leave us all more vulnerable because
they weaken the fabric of our common
humanity.

Many survivors of the genocide set-
tled in this country, built new lives for
themselves, and raised families here.
They have made extraordinary con-
tributions to every aspect of our na-
tional life, while preserving their own
rich faith and cultural traditions. That
Americans of Armenian origin have
prospered in so many different ways
stands as a rebuke to those who would
deny the horrors of 1915. Americans of
all backgrounds join them in com-
memorating the tragedy of the Arme-
nian genocide. Together we must com-
mit to building a world in which his-
tory shall not repeat itself.
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MEDICAL RECORDS PRIVACY

Mr. JOHNSON. Mr. President, the
issue of one’s privacy is something that
resonates throughout each and every
one of our lives on a daily basis. As
Americans we enjoy the luxury of cer-
tain forms of privacy, while at the
same time live within the very con-
straints of a society that is experi-
encing an erosion of our privacy rights
with each passing day, consequently af-
fecting the boundaries of individual
freedoms. Jeffrey Rosen, noted author
of the book called ‘““The Unwanted
Gaze, The Destruction of Privacy in
America,” stated that “‘it is surprising
how recent changes in law and tech-
nology have been permitted to under-
mine sanctuaries of privacy that Amer-
icans took for granted throughout
most of our history.” Furthermore, he
states that ‘‘there is nothing inevitable
about the erosion of privacy, just as
there is nothing inevitable about its re-
construction.”

On April 14, 2003, America experi-
enced the beginning of comprehensive
guidelines governing the world of med-
ical privacy. This day marked the final
compliance for health care providers
who are implementing the new regula-
tions laid out in the Health Insurance
Portability and Accountability Act,
HIPAA. Originally known as the Ken-
nedy-Kassebaum legislation, passed in
1996, this bill was the result of over a
decade’s worth of input regarding the
privacy of patients’ medical records. As
we move forward with these changes, it
is important to note a few of the sig-
nificant alterations that will impact
both health care entities and con-
sumers.

HIPAA was enacted by the Federal
Government to give patients more con-
trol over their health information as
well as provide greater boundaries for
the use and release of health records.
As of April 14, hospitals, health care
providers, health plans, and clearing-
houses will be working under stricter
guidelines in regards to patient
records. Health care entities will be re-
stricted from releasing information re-
garding inpatient, outpatient, or emer-
gency room patients unless that pa-
tient agrees to such a release in spe-
cific written documentation. Federal
law, rather than various State regula-
tions, will now protect the confiden-
tiality of medical files. Consumers will
be able to find out who has tried to
have access to their medical records.
This new law will also prohibit market-
ers from obtaining personal medical in-
formation without an individual’s con-
sent. These are just a few of the many
new regulations set to take place as a
result of implementation of HIPAA
law.

Health care providers have had to re-
arrange existing procedures, as well as
yield additional funding to meet the
April 14 compliance deadline. This has
proven to be more challenging for some
entities than others especially those in
rural areas where financial and work-
force constraints are often greater
than for their urban counterparts.
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Hailed by medical consumer groups
as a significant advance in protecting
the rights of consumers and the pri-
vacy of medical records, some have ex-
pressed concern that the regulations
are cumbersome or don’t go far enough.
Before HIPAA, however, there were few
rules in place to the coherence of pa-
tient safety. Consumers now will find
great comfort in knowing significant
protections are being undertaken to
protect their personal medical infor-
mation.

As we move forward with implemen-
tation of these new privacy regula-
tions, | will continue to monitor these
new rules and solicit feedback from
consumers and health providers alike
about medical and other privacy issues
so critically important to our everyday
lives.

———

IN RECOGNITION OF WILLIAM W.

FENNIMAN, POLICE CHIEF OF

DOVER, NH

Mr. GREGG. Mr. President, | rise
today to recognize the outstanding

contribution to public safety and com-
munity building made by Dover, NH,
Police Chief William W. Fenniman.

Chief Fenniman was first appointed
as a Dover police officer in 1981. He
rose through the ranks and in 1991, just
10 years later, was appointed the chief
of police in Dover. Chief Fenniman has
led his Department to become only the
49th police department in the country
to be nationally accredited three times
by the Commission on Accreditation
for Law Enforcement Agencies. Under
Chief Fenniman’s leadership, the Dover
police department has also had the dis-
tinction of being the first police de-
partment in the State of New Hamp-
shire to be accredited through the
State accreditation system. Chief
Fenniman’s success at the helm of the
police department is a testament to his
dedication, hard work and determina-
tion to strengthen the community
through an expansive and effective law
enforcement agency that truly is an in-
tegral part of the community.

Chief Fenniman has concentrated on
fostering strong ties to and within the
community. Chief Fenniman’s focus on
creating lasting and positive relation-
ships between the community and law
enforcement has brought crime levels
down and improved community spirit.
The creation of a youth safe haven and
police ministation in partnership with
the city housing authority to provide
outlets and activities for children after
school hours continues to flourish each
year.

I am honored to participate in the
Afterschool Alliance ‘‘Breakfast of
Champions’ event to present Chief
William Fenniman with the 2003 After-
school Community Champion award.
Chief Fenniman has made a significant
commitment to helping the children of
his community find positive activities
to do after their school days are over,
and his work has helped to increase
community ties and reduce crime.
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ADDITIONAL STATEMENTS

CITIZENS BANK DOES THE RIGHT
THING

e Mr. KENNEDY. Mr. President, | wel-
come this opportunity to commend
Citizens Bank for the strong support it
is giving to its employees who have
been called up for active duty in con-
nection with the Nation’s military de-
ployments in Iraqg.

Many of us in Congress continue to
be concerned that many members of
the National Guard and Reserves have
been activated with too little of this
needed support, or even none at all. We
have introduced legislation, S. 647, to
deal with these urgent problems for all
activated Guard and Reserve members
and their families.

Citizens Bank deserves credit for
strengthening its personnel policies to
support its brave men and women
called to serve. Unfortunately, too
many Guard and Reserve families are
not as fortunate, and | hope Congress
will act quickly to provide this needed
relief.

I ask that a statement by Citizens on
February 10 announcing its impressive
policy may be printed in the RECORD.

The Statement follows.

CITIZENS FINANCIAL GROUP, INC. ENHANCES
MILITARY LEAVE PoLICY, FEBRUARY 10, 2003

Citizens Financial Group, Inc. announced
today is has enhanced the company’s exist-
ing military leave policy to offer additional
support to any employee/reservist activated
during Operation Enduring Freedom.

““These are difficult and uncertain times in
our nation. The current situation in the Per-
sian Gulf has made real the possibility that
Citizens’ colleagues or family members may
be called to serve their country,” said Law-
rence K. Fish, Chairman, President & CEO.

‘““We are concerned about our employees
and providing benefits that match their
needs,”” said Fish. ““We hope it won’t be nec-
essary for employees to use these benefits,
but we are offering the support in the event
it is needed.”

In its new military leave policy, Citizens
Bank will: Pay the difference between em-
ployees’ Citizens pay and the military pay
for the duration of the active duty. This ben-
efit is currently only available for the an-
nual summer camp; offer the continuance of
medical, dental, vision and life insurance
coverage; and provide a comparable job upon
return.

Citizens will also offer support to employ-
ees whose spouse, domestic partner or child
is called to duty. Citizens will grant a paid
leave of absence for five consecutive days to
coincide with an in-service leave by the fam-
ily member. If travel is necessary, Citizens
will also pay a portion of their travel ex-
penses.

Citizens Financial Group, Inc. is a $56.5 bil-
lion commercial bank holding company
headquartered in Providence, RI. It is one of
the nation’s 20 largest commercial banks
with 850 Citizens Bank branches, more than
1,700 ATMs and more than 15,000 employees
in seven New England and Mid-Atlantic
states. It operates as Citizens Bank in Con-
necticut, Delaware, Massachusetts, New
Hampshire, New Jersey, Pennsylvania and
Rhode Island. Citizens is owned by The
Royal Bank of Scotland Group plc.e

May 5, 2003

TRIBUTE TO PULASKI COUNTY
SCHOOL SYSTEM

® Mr. BUNNING. Mr. President, | rise
today to honor and pay tribute to the
Pulaski County School System for re-
ceiving the Public Education Achieves
in Kentucky Award from the Kentucky
School Boards Association. The Pu-
laski County School System has distin-
guished itself through its outstanding
efforts to promote gifted and talented
students.

The Kentucky School Boards Asso-
ciation’s Public Education Achieves in
Kentucky Award was first awarded in
1997 to bring statewide attention to
public school programs that enhance
the impact that elementary and sec-
ondary schools have on young people.
This award was well earned by the
members of the Pulaski County School
System under the leadership of Super-
intendent Tim Eaton.

The faculty of the Pulaski County
School System have demonstrated ex-
cellence in the classroom by making a
difference in the lives of their students.
Their commitment towards improving
the quality of education in Kentucky’s
schools has proven their roles as edu-
cators. Furthermore, credit is also due
to the Pulaski County School Board for
implementing the higher standards
necessary to meet the demands of gift-
ed education.

I am glad the faculty and administra-
tion of the Pulaski County School Sys-
tem chose to work and make their
home in the Commonwealth of Ken-
tucky. It is a source of great pride to
call attention to their excellence. The
citizens of Pulaski County should be
privileged to be served by such fine
professionals, and their example should
be followed by educators across Ken-
tucky.e

————

HONORING OUR MEN AND WOMEN
IN UNIFORM

® Mr. FITZGERALD. Mr. President, |
rise today with great pride to pay trib-
ute to our Armed Forces involved in
Operation lIraqi Freedom. Thanks to
the dedication and valor of more than
200,000 of our brave men and women in
uniform, the Iraqi people have been lib-
erated from the oppressive and mur-
derous grip of Saddam Hussein and, |
believe, this Nation and the world are
safer today than they were a few weeks
ago.

gThe successes of our Armed Forces in
Irag are unprecedented. In 3 short
weeks, our troops marched 300 miles to
the heart of Baghdad, liberated for-
tified Iraqi cities along the way, and
removed Saddam Hussein’s entrenched,
brutal regime from power. All the
while, they worked honorably to mini-
mize civilian casualties, preserve lraq’s
infrastructure, distribute food and
medical aid to innocent lraqis, and
treat enemy POWSs with dignity and re-
spect. In short, our troops engaged in
battle with purpose, determination,
and compassion. They not only de-
fended but embodied American values.
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Their service on our behalf should
make all Americans proud.

Yet we know that this war, like any
war, was not won without cost. Despite
the unprecedented achievements of Op-
eration Iraqi Freedom, both in terms of
a mission accomplished and the rel-
atively few coalition casualties, Amer-
ican lives were lost. More than 100 U.S.
soldiers, who volunteered to trade the
comforts of family and home for a
desert battlefield halfway around the
world, will not see the fruits of their
sacrifice. They join those brave souls
throughout our history who died for
freedom’s cause. As we salute the mem-
bers of our Armed Forces for a job well
done, we pay solemn tribute to all
those whose ultimate sacrifice helped
make victory in lraq possible.

Moreover, Mr. President, as we honor
the collective sacrifice by all our mili-
tary men and women, we remember our
fallen heroes as individuals. We recall
the lives and legacy of those who died
to protect us. Each name represents a
life—a mother, a father, a sister, a
brother, a son, a daughter, a husband, a
wife. Each leaves behind someone who
was touched by their goodness and sus-
tained by their love. Each has a story
that deserves to be told.

I would like to take a few moments
to recall those fallen heroes from my
home State of Illinois. Seven young
men from various parts of my State
have lost their lives in Operation Iraqi
Freedom.

Marine Captain Ryan Beaupre from
St. Anne, IL, age 30, died piloting a hel-
icopter that crashed a few miles from
the lIragi border. Ryan was an honor
student and athlete at Bishop McNa-
mara High School and received a bach-
elor’s degree at lllinois Wesleyan Col-
lege. He left a promising career in the
insurance business to serve his country
and fulfill his boyhood dream of flying.
Ryan lived his dream as a pilot in the
1st Marine Expeditionary Force. Ac-
cording to friends and relatives, Ryan
was the ‘“‘boy next door’—red hair,
freckles, and a wide smile. As one
friend put it, Ryan ‘“would be any-
body’s friend and apparently he was.”

Marine Private Jonathan Lee Gifford
from Decatur, IL, age 30, was killed in
an ambush in Southern Iraq. Jonathan
served in the 1st Battalion, 2nd Regi-
ment, 2nd Marine Expeditionary Force,
which suffered heavy casualties in the
first days of the war. A 1991 graduate of
Stephen Decatur High School, Jona-
than joined the Marines in 2001, ful-
filling an ambition he had harbored
since he was a teenager. His loved ones
say Jonathan was always for the under-
dog, an attitude which helped motivate
his service in lIrag. He leaves behind
friends and family, including a much
loved four-year-old daughter.

Marine Corporal Evan James from La
Harpe, IL, age 20, was killed trying to
cross a canal in southeastern Iraq. CPL
James, a recent graduate from La
Harpe High School, served with the 6th
Engineering Support Battalion based
in Peoria, lllinois. Prior to being called
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to active duty, Evan had been studying
at Southern Illinois University to be a
physical fitness trainer. According to
those who knew him best, Evan was an
incredibly giving young man. As one
high school friend said, ‘““Evan was an
all-American boy. He would do any-
thing for his country, for his school,
for his friends.”’

Marine Corporal Brian Matthew Ken-
nedy from Glenview, IL, age 25, was
killed when his helicopter crashed
south of Iraq. Brian  attended
Glenbrook South High School in Glen-
view, where his grit and determination
enabled him to be a successful starting
offensive lineman for the football team
at a mere 170 pounds. That same deter-
mination served Brian well throughout
his all too brief life. Brian’s friends and
family describe him as an extraor-
dinarily conscientious young man with
a firmly positive outlook on life. As a
member of the 3d Marine Aircraft
Wing, Corporal Kennedy was the quin-
tessential marine: He took pride in ev-
erything he did and met life’s chal-
lenges with skill and determination.

Army Specialist Brandon Rowe from
Roscoe, IL, age 20, was Kkilled in an am-
bush near the Iraqgi city of Najaf. A re-
cent graduate of Hononegah High
School, Brandon was the youngest of
four siblings. Shortly after his high
school graduation, Brandon joined the
101st Airborne Division based in Camp-
bell, KY. Gifted with thoughtfulness
and humor, Army SP Rowe was known
for using wit and laughter to put oth-
ers at ease. Brandon’s family said he
genuinely believed in his mission and
knew his service would help liberate
oppressed lragis.

Staff Sergeant Lincoln Hollinsaid
from Malden, IL, age 27, was Kkilled by
enemy fire as he led his unit into com-
bat. A soldier in the 11th Engineer Bat-
talion, Lincoln joined the Army in 1995,
shortly after graduating from Prince-
ton High School in Malden. Lincoln’s
father has said his son loved two
things: the military and the outdoors.
When he wasn’t marching for the
Army, he was marching through the
mountains, hunting and fishing. Never
one to shy from duty, SSG Hollinsaid
had transferred to a new military unit
prior to the war to improve his chances
for combat.

First Sergeant Edward Smith, age 38,
grew up in Chicago. He died from
wounds suffered in battle. Edward had
been serving as a reserve police officer
in Anaheim, CA before being called to
active duty as a member of the 1st Ma-
rine Division. Edward’s wife Sandy de-
scribed her husband this way: ‘‘He was
an unbelievable man. He had such a
good heart. He cared about people. He
was just the best man [I've ever
known.”” Edward leaves behind a loving
wife and three young children.

Mr. President, these young individ-
uals were ordinary men who lived ex-
traordinary lives of service to America
and the cause of freedom. They had
many promising years ahead of them,
and they leave behind family and
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friends who will miss them dearly. As
we mourn their loss, we honor their
sacrifice. On behalf of the Senate and
the proud state of Illinois, | salute
these fine young men and all the other
soldiers killed in combat, and wish
their loved ones comfort, peace, and
peace of mind. To them | say on behalf
of our country: Your loved ones were
truly heroes. Their bravery and dedica-
tion will live in our memories for all
time.e®

———

EINAR V. DYHRKOPP POST OFFICE

e Mr. DURBIN. Mr. President, on May
8, 2003, John F. Potter, Postmaster
General of the United States will for-
mally designate and rededicate the
post office in Shawneetown, IL in
honor of Einar V. Dyhrkopp. This pub-
lic distinction will recognize the exem-
plary contributions of Einar Dyhrkopp
in his decade of service as a member of
the Postal Service Board of Governors.
This is certainly a fitting way to pub-
licly express our gratitude to Governor
Dyhrkopp for his commitment and
dedication to the Postal Service by
naming the post office in his hometown
in his honor.

Governor Dyhrkopp was appointed a
Governor to the U.S. Postal Service
Board of Governors by President Wil-
liam J. Clinton on November 24, 1993.
He served in this capacity with distinc-
tion until December 2002. During his
tenure, he served as a member of the
Capital Projects and Compensation
Committees; Chairman of the Audit
and Finance Committee; Vice Chair-
man; and Chairman of the Board of
Governors for two terms.

Among the accomplishments of the
Postal Service during his period of
service was an unprecedented 5
straight years of positive net income
for the Postal Service. In addition, the
Postal Service improved performance
to the point where 94 percent of first-
class mail destined for next-day deliv-
ery received overnight service through
most of the country. Also, the Postal
Service achieved breakthroughs in pro-
ductivity which allowed the Postal
Service to reduce its workforce
through attrition. Finally, the Postal
Service created a comprehensive
Transformation Plan, proposing a new
business model that would maintain
universal service and strengthen the
mail system.

Governor Dyhrkopp is President of
Tecumseh International Corporation, a
coal marketing firm. Recently, he re-
tired from an active banking career
after nearly 35 years of service.
Dyhrkopp’s interests extend to agri-
culture, and he has been a livestock
and grain farmer. In addition, Gov-
ernor Dyhrkopp has initiated land de-
velopment and managed a construction
company specializing in commercial
and housing building. For 22 years, he
was chief executive officer and partner
of a southern Illinois manufacturing
firm specializing in electronic cabi-
netry for leading American firms.
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A former mayor of Shawneetown,
Governor Dyhrkopp has served on sev-
eral State of Illinois commissions,
most recently the Commission on the
Future of Afro-American Males.
Dyhrkopp is also a member of the Re-
gional Advisory Board of the Southern
Illinois University Public Policy Insti-
tute.

During World War Il, Governor
Dyhrkopp served in the Navy on the
destroyer-minelayer U.S.S. Aaron
Ward, DM 34, which endured major sui-
cide plane damage at the Battle of Oki-
nawa.

Governor Dyhrkopp is married to
Francis Lambert Saunders and they
are the parents of one son and three
grandchildren. In addition to his re-
warding family life, Einar is a member
of the American Legion, the Masonic
Lodge, the Scottish Rites Bodies, the
Shrine, and the Veterans of Foreign
Wars.

Governor Dyhrkopp’s contributions
to the United States Postal Service
and the Shawneetown community de-
serve special and lasting recognition. |
have admired his dedication and appre-
ciated his friendship.

In the words of my friend Senator
Paul Simon, “Einar Dyhrkopp rep-
resents responsible citizenship at its
best. He has aided his community and
provided leadership on the State and
national scene. He has gone out of his
way to help those who need assist-
ance.”

Establishing the Einar V. Dyhrkopp
Post Office in Shawneetown, IL, will
ensure that Governor Dyhrkopp’s ex-
emplary service to his community and
Nation is properly and publicly ac-
knowledged.®

———

PERIODIC REPORT ON THE NA-
TIONAL EMERGENCY WITH RE-
SPECT TO SUDAN—PM 30

Under the authority of the order of
the Senate of January 7, 2003, the Sec-
retary of the Senate, on May 5, 2003,
during the adjournment of the Senate,
received the following message from
the President of the United States, to-
gether with an accompanying report;
which was referred to the Committee
on Banking, Housing, and Urban Af-
fairs:

To the Congress of the United States:

As required by section 401(c) of the
National Emergencies Act, 50 U.S.C.
1641(c), and section 204(c) of the Inter-
national Emergency Economic Powers
Act (IEEPA), 50 U.S.C. 1703(c), | am
providing herewith a 6-month periodic
report prepared by my Administration
on the national emergency with re-
spect to Sudan that was declared in Ex-
ecutive Order 13067 of November 3, 1997.

GEORGE W. BUSH.
THE WHITE HOUSE, May 2, 2003.

———

MESSAGE FROM THE HOUSE

At 4:17 p.m., a message from the
House of Representatives, delivered by
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Ms. Niland, one of its reading clerks,
announced that the House has passed
the following bill, in which it requests
the concurrence of the Senate.

H.R. 1298. An act to provide assistance to
foreign countries to combat HIV/AIDS, tu-
berculosis, and malaria, and for other pur-
poses.

———

ENROLLED BILL SIGNED

The following enrolled bill, pre-
viously signed by the Speaker of the
House, was signed on May 1, 2003, by
the President pro tempore (Mr. STE-
VENS).

S. 162. An act to provide for the use and
distribution of certain funds awarded to the
Gila River Pima-Maricopa Indian commu-
nity, and for other purposes.

———

MEASURES READ THE FIRST TIME

The following bills were read the first
time:

H.R. 1298. An act to provide assistance to
foreign countries to combat HIV/AIDS, tu-
berculosis, and malaria, and for other pur-
poses.

H.R. 6. An act to enhance energy conserva-
tion and research and development, to pro-
vide for security and diversity in the energy
supply for the American people, and for
other purposes.

—————

ENROLLED BILL PRESENTED

The Secretary of the Senate reported
that on May 2, 2003, she had presented
to the President of the United States
the following enrolled bill:

S. 162. An act to provide for the use and
distribution of certain funds awarded to the
Gila River Pima-Maricopa Indian commu-
nity, and for other purposes.

————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-2089. A communication from the Direc-
tor, Office of Workforce Relations, Office of
Personnel Management, transmitting, pursu-
ant to law, the report of a rule entitled ‘5
CFR Part 792, Subpart B Agency Use of Ap-
propriated Funds for Child Care Costs for
Lower-Income Employees’’ received on April
11, 2003; to the Committee on Governmental
Affairs.

EC-2090. A communication from the Assist-
ant Secretary for Administration, Chief Fi-
nancial Officer, Department of Commerce,
transmitting, pursuant to law, the yearly re-
port to Congress of functions performed by
the Agency that are not inherently govern-
mental, received on April 11, 2003; to the
Committee on Governmental Affairs.

EC-2092. A communication from the Chair-
man, Federal Maritime Commission, trans-
mitting, pursuant to law, the Annual Report
of the Federal Maritime Commission for the
calendar year 2002; to the Committee on Gov-
ernmental Affairs.

EC-2093. A communication from the Chair-
man of the Council, Council of the District of
Columbia, transmitting, pursuant to law, the
report on D.C. Act 15-53 *““Closing of a Por-
tion of a Public Alley in Square 66 S.O. 02—
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2491, Act of 2003 received on April 11, 2003;
to the Committee on Governmental Affairs.

EC-2094. A communication from the Chair-
man, Tennessee Valley Authority, transmit-
ting, pursuant to law, the report on the Ten-
nessee Valley Authority covering Calendar
Year 2002, received on April 11, 2003; to the
Committee on Governmental Affairs.

EC-2095. A communication from the Chair-
man, Federal Maritime Commission, trans-
mitting, pursuant to law, the Federal Mari-
time Commission’s Final Annual Perform-
ance Plan for FY 2004, received on April 16,
2003; to the Committee on Governmental Af-
fairs.

EC-2096. A communication from the Gen-
eral Counsel, Office of Management and
Budget, Executive Office of the President,
transmitting, pursuant to law, the report of
a vacancy for the position of Deputy Direc-
tor for the Office of Management and Budg-
et, received on April 22, 2003; to the Com-
mittee on Governmental Affairs.

EC-2097. A communication from the Gen-
eral Counsel, Office of Management and
Budget, transmitting, pursuant to law, the
report of a nomination confirmed for the po-
sition of Comptroller, Office of Management
and Budget, Office of Federal Financial Man-
agement, received on April 22, 2003; to the
Committee on Governmental Affairs.

EC-2098. A communication from the Staff
Director, Commission on Civil Rights, trans-
mitting, pursuant to law, the Fiscal Year
2002 Government Performance and Results
Act Report, received on April 16, 2003; to the
Committee on Governmental Affairs.

EC-2099. A communication from the Attor-
ney General, transmitting, pursuant to law,
the report entitled ‘“‘Fiscal Year 2002 Per-
formance Report, Fiscal Year 2003 Revised
Final Performance Plan, and Fiscal Year
2004 Performance Plan for the Department of
Justice” received on April 22, 2003; to the
Committee on Governmental Affairs.

EC-2100. A communication from the Assist-
ant Secretary, Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, the report concerning Cuban emigration
policies, received on April 28, 2003; to the
Committee on Finance.

EC-2101. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, the Annual Report
of Child Welfare Outcomes 2000, received on
April 2, 2003; to the Committee on Finance.

EC-2102. A communication from the Assist-
ant Secretary, Fish and Wildlife and Parks,
National Park Service, transmitting, pursu-
ant to law, the report of a rule entitled “‘Per-
sonal Watercraft Use at Lake Mead National
Recreation Area (1024-AC91)” received on
April 16, 2003; to the Committee on Energy
and Natural Resources.

EC-2103. A communication from the Direc-
tor, Office of Surface Mining, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘““Maryland Reg-
ulatory Program (MD-049-FOR)’’ received on
April 28, 2003; to the Committee on Energy
and Natural Resources.

EC-2104. A communication from the Direc-
tor, Office of Surface Mining, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled “Pennsylvania
Regulatory Program (SATS PA-139-FOR)”’
received on April 16, 2003; to the Committee
on Energy and Natural Resources.

EC-2105. A communication from the Acting
Director, Human Resources Management,
Department of Energy, transmitting, pursu-
ant to law, the report of a vacancy and the
Designation of Acting Officer for the posi-
tion of Assistant Secretary for Congressional
& Intergovernmental Affairs, Department of
Energy, received on April 11, 2003; to the
Committee on Energy and Natural Re-
sources.
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EC-2106. A communication from the Acting
Director, Human Resources Management,
Department of Energy, transmitting, pursu-
ant to law, the report of a change in pre-
viously submitted reported information and
the Designation of an Acting Officer for the
Position of Assistant Secretary for Congres-
sional Affair & Intergovernmental Affairs,
received on April 11, 2003; to the Committee
on Energy and Natural Resources.

EC-2107. A communication from the Gen-
eral Counsel, Federal Energy Regulatory
Commission, transmitting, pursuant to law,
the report of a rule entitled ““Standards for
Business Practices of Interstate Natural Gas
Pipelines (Order No. 587-R, Docket RM 96-1-
024)" received on April 11, 2003; to the Com-
mittee on Energy and Natural Resources.

EC-2108. A communication from the Assist-
ant Secretary, Land and Minerals Manage-
ment, Regulatory Affairs, Department of the
Interior, transmitting, pursuant to law, the
report of a rule entitled ““‘Application Proce-
dures (1004-AD34)”" received on April 16, 2003;
to the Committee on Energy and Natural Re-
sources.

EC-2109. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, Department
of Agriculture, transmitting, pursuant to
law, the report of a rule entitled ‘“Tuber-
culosis in Cattle and Bison; State Designa-
tions; California’ received on April 28, 2003;
to the Committee on Agriculture, Nutrition,
and Forestry.

EC-2110. A communication from the Acting
Principal Deputy Associate Administrator,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled “Pyraflufen-ethyl; Pesticide Tolerance
(FRL 7300-9)" received on April 23, 2003; to
the Committee on Agriculture, Nutrition,
and Forestry.

EC-2111. A communication from the Acting
Principal Deputy Associate Administrator,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled “‘Bifenthrin; Pesticide Tolerance (FRL
7304-4)" received on April 23, 2003; to the
Committee on Agriculture, Nutrition, and
Forestry.

EC-2112. A communication from the Acting
Principal Deputy Associate Administrator,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled “a-Hydro-w-Hydroxpoly (oxyethylene)
C8-C18-Alkyl Ether Citrates, Poly
(oxyethlene) content is 4-12 moles Tolerance
Exemption (FRL 7290-8)"" received on April
23, 2003; to the Committee on Agriculture,
Nutrition, and Forestry.

EC-2113. A communication from the Acting
Principal Deputy Associate Administrator,
Environmental Protection Agency, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘‘Mefenpry-Diethyl; Pesticide Toler-
ance (FRL 7297-9)"" received on April 23, 2003;
to the Committee on Agriculture, Nutrition,
and Forestry.

EC-2114. A communication from the Direc-
tor, Office of the White House Liaison, trans-
mitting, pursuant to law, the report of a Des-
ignation of an Acting Officer for the position
of Assistant Secretary, Department of Edu-
cation, Office of Elementary and Secondary
Education, received on April 11, 2003; to the
Committee on Health, Education, Labor, and
Pensions.

EC-2115. A communication from the Direc-
tor, Corporate Policy and Research Depart-
ment, Pension Benefit Guaranty Corpora-
tion, transmitting, pursuant to law, the re-
port of a rule entitled ‘“‘Benefits Payable in
Terminated Single Employer Plans; alloca-
tion of Assets in Single-Employer Plans; In-
terest Assumptions for Valuing and Paying
Benefits’’ received on April 16, 2003; to the
Committee on Health, Education, Labor, and
Pensions.
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EC-2116. A communication from the Direc-
tor, Regulations Policy and Management,
Department of Health and Human Services,
transmitting, pursuant to law, the report of
a rule entitled ‘“New Animal Drugs;
Phenylbutazone; Extralabel Animal Drug
Use; Order of Prohibition; CORRECTION
(Doc. No. 03N-0024)"; to the Committee on
Health, Education, Labor, and Pensions.

EC-2117. A communication from the Direc-
tor, Regulations Policy and Management,
Department of Health and Human Services,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Labeling Requirements for
Systemic Antibacterial Drug Products In-
tended for Human Use; CORRECTION (RIN
0910-AB78) (Doc. No. 00N-1463)"" received on
April 16, 2003; to the Committee on Health,
Education, Labor, and Pensions.

EC-2118. A communication from the Assist-
ant Secretary of Labor, Employment and
Training Administration, transmitting, pur-
suant to law, the report of a rule entitled
“Disaster Unemployment Assistance Pro-
gram, Final Rule’ received on April 22, 2003;
to the Committee on Health, Education,
Labor, and Pensions.

EC-2119. A communication from the Ad-
ministrator, Office of Workforce Security,
Employment and Training Administration,
Department of Labor, transmitting, pursu-
ant to law, the report of a rule entitled ““Un-
employment Insurance Program Letter 22-87,
Change 2"’ received on April 22, 2003; to the
Committee on Health, Education, Labor, and
Pensions.

EC-2120. A communication from the Acting
Assistant General, Regulations, Office of the
General Counsel, Office of Special Education
and Rehabilitative Services, Department of
Education, transmitting, pursuant to law,
the report of a rule entitled ““Rehabilitative
Engineering Research Centers Program’ re-
ceived on April 28, 2003; to the Committee on
Health, Education, Labor, and Pensions.

————

REPORTS OF COMMITTEES

Under the authority of the order of
the Senate of May 1, 2003, the following
reports of committees were submitted
on May 2, 2003:

By Mr. McCAIN, from the Committee on
Commerce, Science, and Transportation,
with an amendment in the nature of a sub-
stitute:

S. 824. A bill to reauthorize the Federal
Aviation Administration, and for other pur-
poses (Rept. No. 108-41).

————
REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. GRASSLEY, from the Committee
on Finance, without amendment:

S. 753. A bill to amend the Internal Rev-
enue Code of 1986 to provide for the mod-
ernization of the United States Tax Court,
and for other purposes (Rept. No. 108-42).

———

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. REID:

S. 986. A bill to designate Colombia under
section 244 of the Immigration and Nation-
ality Act in order to make nationals of Co-
lombia eligible for temporary protected sta-
tus under such section; to the Committee on
the Judiciary.
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By Mr. DORGAN (for himself and Mr.
BURNS):

S. 987. A bill to amend title XVIII of the
Social Security Act to provide for national
standardized payment amounts for inpatient
hospital services furnished under the medi-
care program and to make other rural health
care improvements; to the Committee on Fi-
nance.

By Mr. COLEMAN:

S. 988. A bill to amend the Workforce In-
vestment Act of 1998 to provide for a job
training grant pilot program; to the Com-

mittee on Health, Education, Labor, and
Pensions.
By Mr. ENZI:

S. 989. A bill to provide death and dis-
ability benefits for aerial firefighters who
work on a contract basis for a public agency
and suffer death or disability in the line of
duty, and for other purposes; to the Com-
mittee on the Judiciary.

By Ms. LANDRIEU:

S. 990. A bill to amend title 32, United
States Code, to increase the maximum Fed-
eral share of the costs of State programs
under the National Guard Challenge Pro-
gram, and for other purposes; to the Com-
mittee on Armed Services.

By Mr. INOUYE:

S. 991. A bill to amend title XVIII of the
Social Security Act to provide for patient
protection by limiting the number of manda-
tory overtime hours a nurse may be required
to work at certain medicare providers, and
for other purposes; to the Committee on Fi-
nance.

By Mr. NICKLES (for himself,
CONRAD, and Mr. BUNNING):

S. 992. A bill to amend the Internal Rev-
enue Code of 1986 to repeal the provision tax-
ing policyholder dividends of mutual life in-
surance companies and to repeal the policy-
holders surplus account provisions; to the
Committee on Finance.

By Mr. SMITH:

S. 993. A bill to amend the Small Reclama-
tion Projects Act of 1956, and for other pur-
poses; to the Committee on Energy and Nat-
ural Resources.

By Mr. INHOFE (for himself and Mr.
MILLER):

S. 994. A bill to protect human health and
the environment from the release of haz-
ardous substances by acts of terrorism; to
the Committee on Environment and Public
Works.

By Mr. LEAHY:

S. 995. A bill to amend the Richard B. Rus-
sell National School Lunch Act and the
Child Nutrition Act of 1966 to improve cer-
tain child nutritional programs, and for
other purposes; to the Committee on Agri-
culture, Nutrition, and Forestry.

Mr.

———

ADDITIONAL COSPONSORS

S. 113

At the request of Mr. KyL, the names
of the Senator from Delaware (Mr.
BIDEN), the Senator from Texas (Mr.
CORNYN) and the Senator from lIdaho
(Mr. CRAIG) were added as cosponsors of
S. 113, a bill to exclude United States
persons from the definition of “‘foreign
power’ under the Foreign Intelligence
Surveillance Act of 1978 relating to
international terrorism.

S. 146

At the request of Mr. DEWINE, the
names of the Senator from Utah (Mr.
HATCH), the Senator from Alabama
(Mr. SHELBY), the Senator from Mis-
souri (Mr. TALENT) and the Senator
from Arizona (Mr. KyL) were added as
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cosponsors of S. 146, a bill to amend ti-
tles 10 and 18, United States Code, to
protect unborn victims of violence.
S. 215
At the request of Mrs. FEINSTEIN, the
name of the Senator from Connecticut
(Mr. DobD) was added as a cosponsor of
S. 215, a bill to authorize funding as-
sistance for the States for the dis-
charge of homeland security activities
by the National Guard.
S. 271
At the request of Mr. SMITH, the
names of the Senator from Delaware
(Mr. CARPER) and the Senator from
Missouri (Mr . BOND) were added as co-
sponsors of S. 271, a bill to amend the
Internal Revenue Code of 1986 to allow
an additional advance refunding of
bonds originally issued to finance gov-
ernmental facilities used for essential
governmental functions.
S. 349
At the request of Mrs. FEINSTEIN, the
name of the Senator from Arkansas
(Mrs. LINCOLN) was added as a cospon-
sor of S. 349, a bill to amend title Il of
the Social Security Act to repeal the
Government pension offset and wind-
fall elimination provisions.
S. 401
At the request of Ms. LANDRIEU, the
name of the Senator from Nevada (Mr.
ENSIGN) was added as a cosponsor of S.
401, a bill to amend title 10, United
States Code, to increase to parity with
other surviving spouses the basic annu-
ity that is provided under the uni-
formed services Survivor Benefit Plan
for surviving spouses who are at least
62 years of age; and for other purposes.
S. 445
At the request of Ms. LANDRIEU, the
name of the Senator from Nevada (Mr.
REID) was added as a cosponsor of S.
445, a bill to amend title 10, United
States Code, to revise the age and serv-
ice requirements for eligibility to re-
ceive retired pay for non-regular serv-
ice.
S. 447
At the request of Ms. LANDRIEU, the
names of the Senator from Florida (Mr.
NELSON), the Senator from Vermont
(Mr. LEAHY) and the Senator from
South Dakota (Mr. JOHNSON) were
added as cosponsors of S. 447, a bill to
amend the Higher Education Act of
1965 to require institutions of higher
education to preserve the educational
status and financial resources of mili-
tary personnel called to active duty.
S. 493
At the request of Mrs. LINCOLN, the
name of the Senator from South Caro-
lina (Mr. GRAHAM) was added as a co-
sponsor of S. 493, a bill to amend title
XVIII of the Social Security Act to au-
thorize physical therapists to evaluate
and treat medicare beneficiaries with-
out a requirement for a physician re-
ferral, and for other purposes.
S. 518
At the request of Ms. CoLLINS, the
names of the Senator from Nebraska
(Mr. HAGEL) and the Senator from Illi-
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nois (Mr. FITZGERALD) were added as
cosponsors of S. 518, a bill to increase
the supply of pancreatic islet cells for
research, to provide better coordina-
tion of Federal efforts and information
on islet cell transplantation, and to
collect the data necessary to move
islet cell transplantation from an ex-
perimental procedure to a standard
therapy.
S. 564
At the request of Ms. LANDRIEU, the
name of the Senator from Texas (Mr.
CORNYN) was added as a cosponsor of S.
564, a bill to facilitate the deployment
of wireless telecommunications net-
works in order to further the avail-
ability of the Emergency Alert System,
and for other purposes.
S. 595
At the request of Mr. HATCH, the
name of the Senator from New Hamp-
shire (Mr. GREGG) was added as a co-
sponsor of S. 595, a bill to amend the
Internal Revenue Code of 1986 to repeal
the required use of certain principal re-
payments on mortgage subsidy bond
financings to redeem bonds, to modify
the purchase price limitation under
mortgage subsidy bond rules based on
median family income, and for other
purposes.
S. 605
At the request of Mr. SMITH, the
name of the Senator from South Caro-
lina (Mr. HOLLINGS) was added as a co-
sponsor of S. 605, a bill to extend waiv-
ers under the temporary assistance to
needy families program through the
end of fiscal year 2008.
S. 622
At the request of Mr. GRASSLEY, the
name of the Senator from Missouri
(Mr. TALENT) was added as a cosponsor
of S. 622, a bill to amend title XIX of
the Social Security Act to provide fam-
ilies of disabled children with the op-
portunity to purchase coverage under
the medicaid program for such chil-
dren, and for other purposes.
S. 700
At the request of Mr. CAMPBELL, the
name of the Senator from Ohio (Mr.
VOINOVICH) was added as a cosponsor of
S. 700, a bill to provide for the pro-
motion of democracy, human rights,
and rule of law in the Republic of
Belarus and for the consolidation and
strengthening of Belarus sovereignty
and independence.
S. 716
At the request of Ms. LANDRIEU, the
name of the Senator from Mississippi
(Mr. LOTT) was added as a cosponsor of
S. 716, a bill to amend the Federal
Power Act to improve the electricity
transmission system of the United
States.
S. 774
At the request of Ms. SNOWE, the
name of the Senator from Mississippi
(Mr. LOTT) was added as a cosponsor of
S. 774, a bill to amend the Internal
Revenue Code of 1986 to allow the use
of completed contract method of ac-
counting in the case of certain long-
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term naval vessel construction con-
tracts.
S. 786
At the request of Mr. BINGAMAN, the
name of the Senator from Minnesota
(Mr. DAYTON) was added as a cosponsor
of S. 786, a bill to amend the temporary
assistance to needy families program
under part A of title IV of the Social
Security Act to provide grants for
transitional jobs programs, and for
other purposes.
S. 823
At the request of Mr. SANTORUM, the
name of the Senator from Indiana (Mr.
BAYH) was added as a cosponsor of S.
823, a bill to amend title XVIII of the
Social Security Act to provide for the
expeditious coverage of new medical
technology under the medicare pro-
gram, and for other purposes.
S. 838
At the request of Ms. COLLINS, the
names of the Senator from Minnesota
(Mr. DAYTON) and the Senator from
New Hampshire (Mr. SUNUNU) were
added as cosponsors of S. 838, a bill to
waive the limitation on the use of
funds appropriated for the Homeland
Security Grant Program.
S. 865
At the request of Mr. McCAIN, the
name of the Senator from Montana
(Mr. BURNS) was added as a cosponsor
of S. 865, a bill to amend the National
Telecommunications and Information
Administration Organization Act to fa-
cilitate the reallocation of spectrum
from governmental to commercial
users.
S. 875
At the request of Mr. KERRY, the
name of the Senator from Idaho (Mr.
CRAPO) was added as a cosponsor of S.
875, a bill to amend the Internal Rev-
enue Code of 1986 to allow an income
tax credit for the provision of home-
ownership and community develop-
ment, and for other purposes.
S. 903
At the request of Ms. LANDRIEU, the
name of the Senator from Louisiana
(Mr. BREAUX) was added as a cosponsor
of S. 903, a bill to amend the Internal
Revenue Code of 1986 to allow employ-
ers in renewal communities to qualify
for the renewal community employ-
ment credit by employing residents of
certain other renewal communities.
S. 922
At the request of Mr. REID, the name
of the Senator from Washington (Ms.
CANTWELL) was added as a cosponsor of
S. 922, a bill to change the require-
ments for naturalization through serv-
ice in the Armed Forces of the United
States, to extend naturalization bene-
fits to members of the Selected Re-
serve of the Ready Reserve of a reserve
component of the Armed Forces, to ex-
tend posthumous benefits to surviving
spouses, children, and parents, and for
other purposes.
S. 950
At the request of Mr. ENzI, the name
of the Senator from Vermont (Mr. JEF-
FORDS) was added as a cosponsor of S.
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950, a bill to allow travel between the
United States and Cuba.
S. 979
At the request of Mr. ENSIGN, the
name of the Senator from New Mexico
(Mr. DoOMENICI) was added as a cospon-
sor of S. 979, a bill to direct the Securi-
ties and Exchange Commission to re-
quire enhanced disclosures of employee
stock options, to require a study on the
economic impact of broad-based em-
ployee stock option plans, and for
other purposes.
S. 982
At the request of Mrs. BOXER, the
name of the Senator from South Caro-
lina (Mr. GRAHAM) was added as a co-
sponsor of S. 982, a bill to halt Syrian
support for terrorism, end its occupa-
tion of Lebanon, stop its development
of weapons of mass destruction, cease
its illegal importation of Iraqi oil, and
hold Syria accountable for its role in
the Middle East, and for other pur-
poses.
S. 985
At the request of Mr. DobD, the name
of the Senator from Louisiana (Ms.
LANDRIEU) was added as a cosponsor of
S. 985, a bill to amend the Federal Law
Enforcement Pay Reform Act of 1990 to
adjust the percentage differentials pay-
able to Federal law enforcement offi-
cers in certain high-cost areas, and for
other purposes.
s.J. RES. 4
At the request of Mrs. DOLE, her
name was added as a cosponsor of S.J.
Res. 4, a joint resolution proposing an
amendment to the Constitution of the
United States authorizing Congress to
prohibit the physical desecration of the
flag of the United States.
S. CON. RES. 25
At the request of Mr. VoINoVICH, the
name of the Senator from Indiana (Mr.
LUGAR) was added as a cosponsor of S.
Con. Res. 25, a concurrent resolution
recognizing and honoring America’s
Jewish community on the occasion of
its 350th anniversary, supporting the
designation of an ‘““American Jewish
History Month”’, and for other pur-
poses.

———

INTRODUCED BILLS AND JOINT
RESOLUTIONS—MAY 1, 2003

By Mr. HARKIN (for himself, Mr.

SPECTER, Mr. KENNEDY, Mr.
COCHRAN, Mr. BIDEN, Ms.
LANDRIEU, Mr. KERRY, Mr.
CORZINE, Mr. SCHUMER, Mrs.

CLINTON, and Mr. DAYTON):

S. 971. A bill to amend title XIX of
the Social Security Act to provide in-
dividuals with disabilities and older
Americans with equal access to com-
munity-based attendant services and
supports, and for other purposes; to the
Committee on Finance.

S. 971

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““Medicaid Community-Based Attendant
Services and Supports Act of 2003"".
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(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purposes.

TITLE I—ESTABLISHMENT OF MEDICAID
PLAN BENEFIT

Sec. 101. Coverage of community-based at-
tendant services and supports
under the medicaid program.

Sec. 102. Enhanced FMAP for ongoing ac-
tivities of early coverage States
that enhance and promote the
use of community-based attend-
ant services and supports.

Sec. 103. Increased Federal financial partici-
pation for certain expenditures.

TITLE II—PROMOTION OF SYSTEMS
CHANGE AND CAPACITY BUILDING

Sec. 201. Grants to promote systems change
and capacity building.

Sec. 202. Demonstration project to enhance
coordination of care under the
medicare and medicaid pro-
grams for non-elderly dual eli-
gible individuals.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Long-term services and supports pro-
vided under the medicaid program estab-
lished under title XIX of the Social Security
Act (42 U.S.C. 1396 et seq.) must meet the
ability and life choices of individuals with
disabilities and older Americans, including
the choice to live in one’s own home or with
one’s own family and to become a productive
member of the community.

(2) Research on the provision of long-term
services and supports under the medicaid
program (conducted by and on behalf of the
Department of Health and Human Services)
has revealed a significant funding bias to-
ward institutional care. Only about 27 per-
cent of long term care funds expended under
the medicaid program, and only about 9 per-
cent of all funds expended under that pro-
gram, pay for services and supports in home
and community-based settings.

(3) In the case of medicaid beneficiaries
who need long term care, the only long-term
care service currently guaranteed by Federal
law in every State is nursing home care.
Only 27 States have adopted the benefit op-
tion of providing personal care services
under the medicaid program. Although every
State has chosen to provide certain services
under home and community-based waivers,
these services are unevenly available within
and across States, and reach a small percent-
age of eligible individuals. In fiscal year 2000,
only 3 States spent 50 percent or more of
their medicaid long term care funds under
the medicaid program on home and commu-
nity-based care.

(4) Despite the funding bias and the uneven
distribution of home and community-based
services, 2% times more people are served in
home and community-based settings than in
institutional settings.

(5) The goals of the Nation properly in-
clude providing families of children with dis-
abilities, working-age adults with disabil-
ities, and older Americans with—

(A) a meaningful choice of receiving long-
term services and supports in the most inte-
grated setting appropriate to their needs;

(B) the greatest possible control over the
services received and, therefore, their own
lives and futures; and

(C) quality services that maximize inde-
pendence in the home and community, in-
cluding in the workplace.

(b) PURPOSES.—The purposes of this Act
are the following:

(1) To reform the medicaid program estab-
lished under title XIX of the Social Security
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Act (42 U.S.C. 1396 et seq.) to provide equal
access to community-based attendant serv-
ices and supports.

(2) To provide financial assistance to
States as they reform their long-term care
systems to provide comprehensive statewide
long-term services and supports, including
community-based attendant services and
supports that provide consumer choice and
direction, in the most integrated setting ap-
propriate.

TITLE I—ESTABLISHMENT OF MEDICAID
PLAN BENEFIT
SEC. 101. COVERAGE OF COMMUNITY-BASED AT-
TENDANT SERVICES AND SUPPORTS
UNDER THE MEDICAID PROGRAM.

(a) MANDATORY COVERAGE.—Section
1902(a)(10)(D) of the Social Security Act (42
U.S.C. 139%6a(a)(10)(D)) is amended—

(1) by inserting “‘(i)”" after ““(D)"’;

(2) by adding ‘““and’ after the semicolon;
and

(3) by adding at the end the following new
clause:

““(ii) subject to section 1935, for the inclu-
sion of community-based attendant services
and supports for any individual who—

“(1) is eligible for medical assistance under
the State plan;

“(I1) with respect to whom there has been
a determination that the individual requires
the level of care provided in a nursing facil-
ity or an intermediate care facility for the
mentally retarded (whether or not coverage
of such intermediate care facility is provided
under the State plan); and

“(111) who chooses to receive such services
and supports;’.

(b) COMMUNITY-BASED ATTENDANT SERVICES
AND SUPPORTS.—

(1) IN GENERAL.—Title XIX of the Social
Security Act (42 U.S.C. 1396 et seq.) is
amended—

(A) by redesignating section 1935 as section
1936; and

(B) by inserting after section 1934 the fol-
lowing:

““COMMUNITY-BASED ATTENDANT SERVICES AND
SUPPORTS

““‘SEC. 1935. (a) REQUIRED COVERAGE.—

““(1) IN GENERAL.—Not later than October 1,
2007, a State shall provide through a plan
amendment for the inclusion of community-
based attendant services and supports (as de-
fined in subsection (g)(1)) for individuals de-
scribed in section 1902(a)(10)(D)(ii) in accord-
ance with this section.

““(2) ENHANCED FMAP AND ADDITIONAL FED-
ERAL FINANCIAL SUPPORT FOR EARLIER COV-
ERAGE.—Notwithstanding section 1905(b),
during the period that begins on or after Oc-
tober 1, 2003, and ends on September 30, 2007,
in the case of a State with an approved plan
amendment under this section during that
period that also satisfies the requirements of
subsection (c) the Federal medical assistance
percentage shall be equal to the enhanced
FMAP described in section 2105(b) with re-
spect to medical assistance in the form of
community-based attendant services and
supports provided to individuals described in
section 1902(a)(10)(D)(ii) in accordance with
this section.

‘‘(b) DEVELOPMENT AND IMPLEMENTATION OF
BENEFIT.—In order for a State plan amend-
ment to be approved under this section, a
State shall provide the Secretary with the
following assurances:

““(1) ASSURANCE OF DEVELOPMENT AND IM-
PLEMENTATION COLLABORATION.—That the
State has developed and shall implement the
provision of community-based attendant
services and supports under the State plan
through active collaboration with—

“(A) individuals with disabilities;

““(B) elderly individuals;

“(C) representatives of such
and

individuals;
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‘(D) providers of, and advocates for, serv-
ices and supports for such individuals.

““(2) ASSURANCE OF PROVISION ON A STATE-
WIDE BASIS AND IN MOST INTEGRATED SET-
TING.—That community-based attendant
services and supports will be provided under
the State plan to individuals described in
section 1902(a)(10)(D)(ii) on a statewide basis
and in a manner that provides such services
and supports in the most integrated setting
appropriate for each individual eligible for
such services and supports.

““(3) ASSURANCE OF NONDISCRIMINATION.—
That the State will provide community-
based attendant services and supports to an
individual described in section
1902(a)(10)(D)(ii) without regard to the indi-
vidual’s age, type of disability, or the form
of community-based attendant services and
supports that the individual requires in
order to lead an independent life.

““(4) ASSURANCE OF MAINTENANCE OF EF-
FORT.—That the level of State expenditures
for optional medical assistance that—

““(A) is described in a paragraph other than
paragraphs (1) through (5), (17) and (21) of
section 1905(a) or that is provided under a
waiver under section 1915, section 1115, or
otherwise; and

““(B) is provided to individuals with disabil-
ities or elderly individuals for a fiscal year,
shall not be less than the level of such ex-
penditures for the fiscal year preceding the
fiscal year in which the State plan amend-
ment to provide community-based attendant
services and supports in accordance with this
section is approved.

““(c) REQUIREMENTS FOR ENHANCED FMAP
FOR EARLY COVERAGE.—In addition to satis-
fying the other requirements for an approved
plan amendment under this section, in order
for a State to be eligible under subsection
(a)(2) during the period described in that sub-
section for the enhanced FMAP for early
coverage under subsection (a)(2), the State
shall satisfy the following requirements:

““(1) SPECIFICATIONS.—With respect to a fis-
cal year, the State shall provide the Sec-
retary with the following specifications re-
garding the provision of community-based
attendant services and supports under the
plan for that fiscal year:

“(A)(i) The number of individuals who are
estimated to receive community-based at-
tendant services and supports under the plan
during the fiscal year.

“(if) The number of individuals that re-
ceived such services and supports during the
preceding fiscal year.

“(B) The maximum number of individuals
who will receive such services and supports
under the plan during that fiscal year.

““(C) The procedures the State will imple-
ment to ensure that the models for delivery
of such services and supports are consumer
controlled (as defined in subsection
@@)(B)).

‘(D) The procedures the State will imple-
ment to inform all potentially eligible indi-
viduals and relevant other individuals of the
availability of such services and supports
under the this title, and of other items and
services that may be provided to the indi-
vidual under this title or title XVIII.

“(E) The procedures the State will imple-
ment to ensure that such services and sup-
ports are provided in accordance with the re-
quirements of subsection (b)(1).

“(F) The procedures the State will imple-
ment to actively involve individuals with
disabilities, elderly individuals, and rep-
resentatives of such individuals in the de-
sign, delivery, administration, and evalua-
tion of the provision of such services and
supports under this title.

““(2) PARTICIPATION IN EVALUATIONS.—The
State shall provide the Secretary with such
substantive input into, and participation in,
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the design and conduct of data collection,
analyses, and other qualitative or quan-
titative evaluations of the provision of com-
munity-based attendant services and sup-
ports under this section as the Secretary
deems necessary in order to determine the
effectiveness of the provision of such serv-
ices and supports in allowing the individuals
receiving such services and supports to lead
an independent life to the maximum extent
possible.

““(d) QUALITY ASSURANCE PROGRAM.—

‘(1) STATE RESPONSIBILITIES.—In order for
a State plan amendment to be approved
under this section, a State shall establish
and maintain a quality assurance program
with respect to community-based attendant
services and supports that provides for the
following:

“(A) The State shall establish require-
ments, as appropriate, for agency-based and
other delivery models that include—

“(i) minimum qualifications and training
requirements for agency-based and other
models;

““(ii) financial operating standards; and

‘“(iii) an appeals procedure for eligibility
denials and a procedure for resolving dis-
agreements over the terms of an individual-
ized plan.

““(B) The State shall modify the quality as-
surance program, as appropriate, to maxi-
mize consumer independence and consumer
control in both agency-provided and other
delivery models.

““(C) The State shall provide a system that
allows for the external monitoring of the
quality of services and supports by entities
consisting of consumers and their represent-
atives, disability organizations, providers,
families of disabled or elderly individuals,
members of the community, and others.

‘“(D) The State shall provide for ongoing
monitoring of the health and well-being of
each individual who receives community-
based attendant services and supports.

“(E) The State shall require that quality
assurance mechanisms appropriate for the
individual be included in the individual’'s
written plan.

““(F) The State shall establish a process for
the mandatory reporting, investigation, and
resolution of allegations of neglect, abuse, or
exploitation in connection with the provi-
sion of such services and supports.

“(G) The State shall obtain meaningful
consumer input, including consumer surveys,
that measure the extent to which an indi-
vidual receives the services and supports de-
scribed in the individual’s plan and the indi-
vidual’s satisfaction with such services and
supports.

““(H) The State shall make available to the
public the findings of the quality assurance
program.

“(I) The State shall establish an ongoing
public process for the development, imple-
mentation, and review of the State’s quality
assurance program.

““(J) The State shall develop and imple-
ment a program of sanctions for providers of
community-based services and supports that
violate the terms or conditions for the provi-
sion of such services and supports.

*“(2) FEDERAL RESPONSIBILITIES.—

““(A) PERIODIC EVALUATIONS.—The Sec-
retary shall conduct a periodic sample re-
view of outcomes for individuals who receive
community-based attendant services and
supports under this title.

““(B) INVESTIGATIONS.—The Secretary may
conduct targeted reviews and investigations
upon receipt of an allegation of neglect,
abuse, or exploitation of an individual re-
ceiving community-based attendant services
and supports under this section.

‘“(C) DEVELOPMENT OF PROVIDER SANCTION
GUIDELINES.—The Secretary shall develop
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guidelines for States to use in developing the
sanctions required under paragraph (1)(3J).

““(e) REPORTS.—The Secretary shall submit
to Congress periodic reports on the provision
of community-based attendant services and
supports under this section, particularly
with respect to the impact of the provision
of such services and supports on—

‘(1) individuals eligible for medical assist-
ance under this title;

““(2) States; and

““(3) the Federal Government.

“(f) No EFFeECT ON ABILITY TO PROVIDE
COVERAGE UNDER A WAIVER.—

““(1) IN GENERAL.—Nothing in this section
shall be construed as affecting the ability of
a State to provide coverage under the State
plan for community-based attendant services
and supports (or similar coverage) under a
waiver approved under section 1915, section
1115, or otherwise.

““(2) ELIGIBILITY FOR ENHANCED MATCH.—InN
the case of a State that provides coverage for
such services and supports under a waiver,
the State shall not be eligible under sub-
section (a)(2) for the enhanced FMAP for the
early provision of such coverage unless the
State submits a plan amendment to the Sec-
retary that meets the requirements of this
section.

““(g) DEFINITIONS.—In this title:

““(1) COMMUNITY-BASED ATTENDANT SERVICES
AND SUPPORTS.—

“(A) IN GENERAL.—The term ‘community-
based attendant services and supports’
means attendant services and supports fur-
nished to an individual, as needed, to assist
in accomplishing activities of daily living,
instrumental activities of daily living, and
health-related functions through hands-on
assistance, supervision, or cueing—

‘(i) under a plan of services and supports
that is based on an assessment of functional
need and that is agreed to by the individual
or, as appropriate, the individual’s represent-
ative;

“@ii) in a home or community setting,
which may include a school, workplace, or
recreation or religious facility, but does not
include a nursing facility or an intermediate
care facility for the mentally retarded;

“(iif) under an agency-provider model or
other model (as defined in paragraph (2)(C));
and

“(iv) the furnishing of which is selected,
managed, and dismissed by the individual,
or, as appropriate, with assistance from the
individual’s representative.

““(B) INCLUDED SERVICES AND SUPPORTS.—
Such term includes—

‘(i) tasks necessary to assist an individual
in accomplishing activities of daily living,
instrumental activities of daily living, and
health-related functions;

““(ii) the acquisition, maintenance, and en-
hancement of skills necessary for the indi-
vidual to accomplish activities of daily liv-
ing, instrumental activities of daily living,
and health-related functions;

“(iii) backup systems or mechanisms (such
as the use of beepers) to ensure continuity of
services and supports; and

“(iv) voluntary training on how to select,
manage, and dismiss attendants.

““(C) EXCLUDED SERVICES AND SUPPORTS.—
Subject to subparagraph (D), such term does
not include—

““(i) the provision of room and board for the
individual;

““(ii) special education and related services
provided under the Individuals with Disabil-
ities Education Act and vocational rehabili-
tation services provided under the Rehabili-
tation Act of 1973;

“(iii) assistive technology devices and as-
sistive technology services;

“‘(iv) durable medical equipment; or

““(v) home modifications.
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‘(D) FLEXIBILITY IN TRANSITION TO COMMU-
NITY-BASED HOME SETTING.—Such term may
include expenditures for transitional costs,
such as rent and utility deposits, first
month’s rent and utilities, bedding, basic
kitchen supplies, and other necessities re-
quired for an individual to make the transi-
tion from a nursing facility or intermediate
care facility for the mentally retarded to a
community-based home setting where the in-
dividual resides.

““(2) ADDITIONAL DEFINITIONS.—

“(A) ACTIVITIES OF DAILY LIVING.—The
term ‘activities of daily living’ includes eat-
ing, toileting, grooming, dressing, bathing,
and transferring.

““(B) CONSUMER CONTROLLED.—The term
‘consumer controlled” means a method of
providing services and supports that allow
the individual, or where appropriate, the in-
dividual’s representative, maximum control
of the community-based attendant services
and supports, regardless of who acts as the
employer of record.

““(C) DELIVERY MODELS.—

“(i) AGENCY-PROVIDER MODEL.—The term
‘agency-provider model’ means, with respect
to the provision of community-based attend-
ant services and supports for an individual, a
method of providing consumer controlled
services and supports under which entities
contract for the provision of such services
and supports.

““(ii) OTHER MODELS.—The term ‘other mod-
els’ means methods, other than an agency-
provider model, for the provision of con-
sumer controlled services and supports. Such
models may include the provision of vouch-
ers, direct cash payments, or use of a fiscal
agent to assist in obtaining services.

‘“(D) HEALTH-RELATED FUNCTIONS.—The
term ‘health-related functions’ means func-
tions that can be delegated or assigned by li-
censed health-care professionals under State
law to be performed by an attendant.

“(E) INSTRUMENTAL ACTIVITIES OF DAILY
LIVING.—The term ‘instrumental activities of
daily living’ includes meal planning and
preparation, managing finances, shopping for
food, clothing, and other essential items,
performing essential household chores, com-
municating by phone and other media, and
traveling around and participating in the
community.

“(F) INDIVIDUAL’S REPRESENTATIVE.—The
term ‘individual’s representative’ means a
parent, a family member, a guardian, an ad-
vocate, or an authorized representative of an
individual.”.

(c) CONFORMING AMENDMENTS.—

1) MANDATORY BENEFIT.—Section
1902(a)(10)(A) of the Social Security Act (42
U.S.C. 139%6a(a)(10)(A)) is amended, in the

matter preceding clause (i), by striking ““(17)
and (21)” and inserting ‘‘(17), (21), and (27)".

(2) DEFINITION OF MEDICAL ASSISTANCE.—
Section 1905(a) of the Social Security Act (42
U.S.C. 1396d) is amended—

(A) by striking ‘““‘and’ at the end of para-
graph (26);

(B) by redesignating paragraph (27) as
paragraph (28); and

(C) by inserting after paragraph (26) the
following:

“(27) community-based attendant services
and supports (to the extent allowed and as
defined in section 1935); and”’.

(3) IMD/ICFMR REQUIREMENTS.—Section
1902(a)(10)(C)(iv) of the Social Security Act
(42 U.S.C. 1396a(a)(10)(C)(iv)) is amended by
inserting ‘“‘and (27)” after ““(24)”.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section (other than the amendment made by
subsection (c)(1)) take effect on October 1,
2003, and apply to medical assistance pro-
vided for community-based attendant serv-
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ices and supports described in section 1935 of
the Social Security Act furnished on or after
that date.

(2) MANDATORY BENEFIT.—The amendment
made by subsection (c)(1) takes effect on Oc-
tober 1, 2007.

SEC. 102. ENHANCED FMAP FOR ONGOING AC-
TIVITIES OF EARLY COVERAGE
STATES THAT ENHANCE AND PRO-
MOTE THE USE OF COMMUNITY-
BASED ATTENDANT SERVICES AND
SUPPORTS.

(a) IN GENERAL.—Section 1935 of the Social
Security Act, as added by section 101(b), is
amended—

(1) by redesignating subsections (d)
through (g) as subsections (f) through (i), re-
spectively;

(2) in subsection (a)(1), by striking ‘“‘sub-
section (g)(1)” and inserting ‘‘subsection
H™

(3) in subsection (a)(2), by inserting ‘‘, and
with respect to expenditures described in
subsection (d), the Secretary shall pay the
State the amount described in subsection
(d)(1)”” before the period;

(4) in subsection (c)(1)(C), by striking *‘sub-
section (g)(2)(B)”” and inserting ‘‘subsection
(H(2)(B)’; and

(5) by inserting after subsection (c), the
following:

““(d) INCREASED FEDERAL FINANCIAL PAR-
TICIPATION FOR EARLY COVERAGE STATES
THAT MEET CERTAIN BENCHMARKS.—

““(1) IN GENERAL.—Subject to paragraph (2),
for purposes of subsection (a)(2), the amount
and expenditures described in this subsection
are an amount equal to the Federal medical
assistance percentage, increased by 10 per-
centage points, of the expenditures incurred
by the State for the provision or conduct of
the services or activities described in para-
graph (3).

““(2) EXPENDITURE
shall—

““(A) develop criteria for determining the
expenditures described in paragraph (1) in
collaboration with the individuals and rep-
resentatives described in subsection (b)(1);
and

““(B) submit such criteria for approval by
the Secretary.

““(3) SERVICES AND ACTIVITIES DESCRIBED.—
For purposes of paragraph (1), the services
and activities described in this subparagraph
are the following:

““(A) One-stop intake, referral, and institu-
tional diversion services.

“(B) lIdentifying and remedying gaps and
inequities in the State’s current provision of
long-term services, particularly those serv-
ices that are provided based on such factors
as age, disability type, ethnicity, income, in-
stitutional bias, or other similar factors.

““(C) Establishment of consumer participa-
tion and consumer governance mechanisms,
such as cooperatives and regional service au-
thorities, that are managed and controlled
by individuals with significant disabilities
who use community-based services and sup-
ports or their representatives.

‘(D) Activities designed to enhance the
skills, earnings, benefits, supply, career, and
future prospects of workers who provide
community-based attendant services and
supports.

“(E) Continuous improvement activities
that are designed to ensure and enhance the
health and well-being of individuals who rely
on community-based attendant services and
supports, particularly activities involving or
initiated by consumers of such services and
supports or their representatives.

“(F) Family support services to augment
the efforts of families and friends to enable
individuals with disabilities of all ages to
live in their own homes and communities.

““(G) Health promotion and wellness serv-
ices and activities.

CRITERIA.—A  State
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““(H) Provider recruitment and enhance-
ment activities, particularly such activities
that encourage the development and mainte-
nance of consumer controlled cooperatives
or other small businesses or microenter-
prises that provide community-based attend-
ant services and supports or related services.

“(1) Activities designed to ensure service
and systems coordination.

“(J) Any other services or activities that
the Secretary deems appropriate.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) take effect on Octo-
ber 1, 2003.

SEC. 103. INCREASED FEDERAL FINANCIAL PAR-
TICIPATION FOR CERTAIN EXPENDI-
TURES.

(a) IN GENERAL.—Section 1935 of the Social
Security Act, as added by section 101(b) and
amended by section 102, is amended by in-
serting after subsection (d) the following:

““(e) INCREASED FEDERAL FINANCIAL PAR-
TICIPATION FOR CERTAIN EXPENDITURES.—

““(1) ELIGIBILITY FOR PAYMENT.—

“(A) IN GENERAL.—INn the case of a State
that the Secretary determines satisfies the
requirements of subparagraph (B), the Sec-
retary shall pay the State the amounts de-
scribed in paragraph (2) in addition to any
other payments provided for under section
1903 or this section for the provision of com-
munity-based attendant services and sup-
ports.

“(B) REQUIREMENTS.—The requirements of
this subparagraph are the following:

“(i) The State has an approved plan
amendment under this section.

“(ii) The State has incurred expenditures
described in paragraph (2).

“(iif) The State develops and submits to
the Secretary criteria to identify and select
such expenditures in accordance with the re-
quirements of paragraph (3).

“(iv) The Secretary determines that pay-
ment of the applicable percentage of such ex-
penditures (as determined under paragraph
(2)(B)) would enable the State to provide a
meaningful choice of receiving community-
based services and supports to individuals
with disabilities and elderly individuals who
would otherwise only have the option of re-
ceiving institutional care.

“(2) AMOUNTS AND EXPENDITURES
SCRIBED.—

““(A) EXPENDITURES IN EXCESS OF 150 PER-
CENT OF BASELINE AMOUNT.—The amounts
and expenditures described in this paragraph
are an amount equal to the applicable per-
centage, as determined by the Secretary in
accordance with subparagraph (B), of the ex-
penditures incurred by the State for the pro-
vision of community-based attendant serv-
ices and supports to an individual that ex-
ceed 150 percent of the average cost of pro-
viding nursing facility services to an indi-
vidual who resides in the State and is eligi-
ble for such services under this title, as de-
termined in accordance with criteria estab-
lished by the Secretary.

“(B) APPLICABLE PERCENTAGE.—The Sec-
retary shall establish a payment scale for
the expenditures described in subparagraph
(A) so that the Federal financial participa-
tion for such expenditures gradually in-
creases from 70 percent to 90 percent as such
expenditures increase.

““(8) SPECIFICATION OF ORDER OF SELECTION
FOR EXPENDITURES.—In order to receive the
amounts described in paragraph (2), a State
shall—

““(A) develop, in collaboration with the in-
dividuals and representatives described in
subsection (b)(1) and pursuant to guidelines
established by the Secretary, criteria to
identify and select the expenditures sub-
mitted under that paragraph; and

“(B) submit such criteria to the Sec-
retary.”.

DE-
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(b) EFFECTIVE DATE.—The amendment
made by subsection (a) takes effect on Octo-
ber 1, 2003.

TITLE I1I—PROMOTION OF SYSTEMS
CHANGE AND CAPACITY BUILDING

SEC. 201. GRANTS TO PROMOTE SYSTEMS

CHANGE AND CAPACITY BUILDING.

(@) AUTHORITY TO AWARD GRANTS.—

(1) IN GENERAL.—The Secretary of Health
and Human Services (in this section referred
to as the ‘‘Secretary’’) shall award grants to
eligible States to carry out the activities de-
scribed in subsection (b).

(2) APPLICATION.—In order to be eligible for
a grant under this section, a State shall sub-
mit to the Secretary an application in such
form and manner, and that contains such in-
formation, as the Secretary may require.

(b) PERMISSIBLE ACTIVITIES.—A State that
receives a grant under this section may use
funds provided under the grant for any of the
following activities, focusing on areas of
need identified by the State and the Con-
sumer Task Force established under sub-
section (c):

(1) The development and implementation
of the provision of community-based attend-
ant services and supports under section 1935
of the Social Security Act (as added by sec-
tion 101(b) and amended by sections 102 and
103) through active collaboration with—

(A) individuals with disabilities;

(B) elderly individuals;

(C) representatives of such individuals; and

(D) providers of, and advocates for, services
and supports for such individuals.

(2) Substantially involving individuals
with significant disabilities and representa-
tives of such individuals in jointly devel-
oping, implementing, and continually im-
proving a mutually acceptable comprehen-
sive, effectively working statewide plan for
preventing and alleviating unnecessary in-
stitutionalization of such individuals.

(3) Engaging in system change and other
activities deemed necessary to achieve any
or all of the goals of such statewide plan.

(4) ldentifying and remedying disparities
and gaps in services to classes of individuals
with disabilities and elderly individuals who
are currently experiencing or who face sub-
stantial risk of unnecessary institutionaliza-
tion.

(5) Building and expanding system capacity
to offer quality consumer controlled commu-
nity-based services and supports to individ-
uals with disabilities and elderly individuals,
including by—

(A) seeding the development and effective
use of community-based attendant services
and supports cooperatives, independent liv-
ing centers, small businesses, microenter-
prises and similar joint ventures owned and
controlled by individuals with disabilities or
representatives of such individuals and com-
munity-based attendant services and sup-
ports workers;

(B) enhancing the choice and control indi-
viduals with disabilities and elderly individ-
uals exercise, including through their rep-
resentatives, with respect to the personal as-
sistance and supports they rely upon to lead
independent, self-directed lives;

(C) enhancing the skills, earnings, benefits,
supply, career, and future prospects of work-
ers who provide community-based attendant
services and supports;

(D) engaging in a variety of needs assess-
ment and data gathering;

(E) developing strategies for modifying
policies, practices, and procedures that re-
sult in unnecessary institutional bias or the
overmedicalization of long-term services and
supports;

(F) engaging in interagency coordination
and single point of entry activities;
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(G) providing training and technical assist-
ance with respect to the provision of commu-
nity-based attendant services and supports;

(H) engaging in—

(i) public awareness campaigns;

(ii) facility-to-community transitional ac-
tivities; and

(iif) demonstrations of new approaches;
and

(1) engaging in other systems change ac-
tivities necessary for developing, imple-
menting, or evaluating a comprehensive
statewide system of community-based at-
tendant services and supports.

(6) Ensuring that the activities funded by
the grant are coordinated with other efforts
to increase personal attendant services and
supports, including—

(A) programs funded under or amended by
the Ticket to Work and Work Incentives Im-
provement Act of 1999 (Public Law 106-170;
113 Stat. 1860);

(B) grants funded under the Families of
Children With Disabilities Support Act of
2000 (42 U.S.C. 15091 et seq.); and

(C) other initiatives designed to enhance
the delivery of community-based services
and supports to individuals with disabilities
and elderly individuals.

(7) Engaging in transition partnership ac-
tivities with nursing facilities and inter-
mediate care facilities for the mentally re-
tarded that utilize and build upon items and
services provided to individuals with disabil-
ities or elderly individuals under the med-
icaid program under title XIX of the Social
Security Act, or by Federal, State, or local
housing agencies, independent living centers,
and other organizations controlled by con-
sumers or their representatives.

(c) CONSUMER TASK FORCE.—

(1) ESTABLISHMENT AND DUTIES.—To0 be eli-
gible to receive a grant under this section,
each State shall establish a Consumer Task
Force (referred to in this subsection as the
“Task Force’) to assist the State in the de-
velopment, implementation, and evaluation
of real choice systems change initiatives.

(2) APPOINTMENT.—Members of the Task
Force shall be appointed by the Chief Execu-
tive Officer of the State in accordance with
the requirements of paragraph (3), after the
solicitation of recommendations from rep-
resentatives of organizations representing a
broad range of individuals with disabilities,
elderly individuals, representatives of such
individuals, and organizations interested in
individuals with disabilities and elderly indi-
viduals.

(3) COMPOSITION.—

(A) IN GENERAL.—The Task Force shall rep-
resent a broad range of individuals with dis-
abilities from diverse backgrounds and shall
include representatives from Developmental
Disabilities Councils, Mental Health Coun-
cils, State Independent Living Centers and
Councils, Commissions on Aging, organiza-
tions that provide services to individuals
with disabilities and consumers of long-term
services and supports.

(B) INDIVIDUALS WITH DISABILITIES.—A ma-
jority of the members of the Task Force
shall be individuals with disabilities or rep-
resentatives of such individuals.

(C) LimiITATION.—The Task Force shall not
include employees of any State agency pro-
viding services to individuals with disabil-
ities other than employees of entities de-
scribed in the Developmental Disabilities As-
sistance and Bill of Rights Act of 2000 (42
U.S.C. 15001 et seq.).

(d) ANNUAL REPORT.—

(1) STATES.—A State that receives a grant
under this section shall submit an annual re-
port to the Secretary on the use of funds pro-
vided under the grant in such form and man-
ner as the Secretary may require.
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(2) SECRETARY.—The Secretary shall sub-
mit to Congress an annual report on the
grants made under this section.

(e) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There is authorized to be
appropriated to carry out this section,
$50,000,000 for each of fiscal years 2004
through 2006.

(2) AVAILABILITY.—Amounts appropriated
to carry out this section shall remain avail-
able without fiscal year limitation.

SEC. 202. DEMONSTRATION PROJECT TO EN-
HANCE COORDINATION OF CARE
UNDER THE MEDICARE AND MED-
ICAID PROGRAMS FOR NON-ELDER-
LY DUAL ELIGIBLE INDIVIDUALS.

(a) DEFINITIONS.—In this section:

(1) NON-ELDERLY DUALLY ELIGIBLE INDI-
VIDUAL.—The term ‘‘non-elderly dually eligi-
ble individual’> means an individual who—

(A) has not attained age 65; and

(B) is enrolled in the medicare and med-
icaid programs established under titles XVIII
and XIX, respectively, of the Social Security
Act (42 U.S.C. 1395 et seq., 1396 et seq.).

(2) PROJECT.—The term ‘‘project” means
the demonstration project authorized to be
conducted under this section.

(3) SECRETARY.—The term ‘‘Secretary”
means the Secretary of Health and Human
Services.

(b) AUTHORITY To CONDUCT PROJECT.—The
Secretary shall conduct a project under this
section for the purpose of evaluating service
coordination and cost-sharing approaches
with respect to the provision of community-
based services and supports to non-elderly
dually eligible individuals.

(c) REQUIREMENTS.—

(1) NUMBER OF PARTICIPANTS.—NoOt more
than 5 States may participate in the project.

(2) APPLICATION.—A State that desires to
participate in the project shall submit an ap-
plication to the Secretary, at such time and
in such form and manner as the Secretary
shall specify.

(3) DURATION.—The project shall be con-
ducted for at least 5, but not more than 10
years.

(d) EVALUATION AND REPORT.—

(1) EVALUATION.—Not later than 1 year
prior to the termination date of the project,
the Secretary, in consultation with States
participating in the project, representatives
of non-elderly dually eligible individuals,
and others, shall evaluate the impact and ef-
fectiveness of the project.

(2) REPORT.—The Secretary shall submit a
report to Congress that contains the findings
of the evaluation conducted under paragraph
(1) along with recommendations regarding
whether the project should be extended or
expanded, and any other legislative or ad-
ministrative actions that the Secretary con-
siders appropriate as a result of the project.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. REID:

S. 986. A bill to designate Colombia
under section 244 of the Immigration
and Nationality Act in order to make
nationals of Colombia eligible for tem-
porary protected status under such sec-
tion; to the Committee on the Judici-
ary.

Mr. REID. Mr. President, amid all
the discussions about reconstruction in
Afghanistan and lIraq, it is easy for us
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to lose sight of other humanitarian cri-
ses. One particularly pressing yet over-
looked crisis is taking place right here
in this hemisphere. For almost 40
years, an internal conflict has ravaged
Colombia. Rebel and paramilitary
groups designated as terrorist organi-
zations by the State Department have
committed thousands of kidnapings,
executions and other brutalities. With
an estimated combined force of 25,000
insurgents, they have disrupted life
throughout the country and have dis-
placed nearly 2 million people, creating
the third largest internal refugee crisis
in the world. The Colombian people are
doing everything in their power to
fight the rebels and rein in the
paramilitaries, but the conflict shows
no signs of ending anytime soon.

We should continue to help Colombia
battle the terrorists in its midst. In the
meantime, however, it would be uncon-
scionable for us to forcibly deport law-
abiding nationals currently residing in
the United States, thereby placing
them in danger of being tortured, kid-
naped, or even murdered upon their re-
turn to their war-torn homeland. The
bill I am introducing today will grant
many of these people temporary pro-
tected status from deportation until it
is safe for them to return to Colombia.
The bill will not grant amnesty to any
illegal aliens, nor will it place any im-
migrants on the path to citizenship. It
is a purely humanitarian act that en-
joys plenty of precedent—refugees from
several Central American and African
nations have benefited from temporary
protected status in the wake of natural
disasters and political turmoil. Immi-
gration laws state that this protection
covers only extraordinary cir-
cumstances, but we must not hesitate
to invoke it when those circumstances
arise. Extending temporary protected
status to Colombians is the right thing
to do, and | urge my colleagues to sup-
port this bill.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 986

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Colombian
Temporary Protected Status Act of 2003™.
SEC. 2. FINDINGS.

Congress finds that—

(1) Colombia has been embroiled in a 38-
year internal conflict, resulting in the death
of tens of thousands of civilians and combat-
ants;

(2) the 2 main armed anti-government rebel
groups, the Revolutionary Armed Forces of
Colombia (Fuerzas Armadas Revolucionarias
de Colombia, or FARC) and the National Lib-
eration Army (Ejercito de Liberacion
Nacional, or ELN), have engaged in military
activities in 700 of 1,098 municipalities in Co-
lombia, and in recent years have influenced
local governments in as much as 40 percent
to 50 percent of Colombian territory;

(3) the FARC and ELN not only attack po-
lice and military forces but also regularly
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attack civilian populations, commit mas-
sacres and extrajudicial Kkillings, collect war
taxes, compel citizens into their ranks, force
farmers to grow illicit crops, and regulate
travel, commerce, and other activities;

(4) paramilitary groups such as the United
Self-Defense Groups of Colombia
(Autodefensas Unidas de Colombia or AUC),
originally established to protect rural land-
owners, have grown dramatically in recent
years to become a major national military
force in Colombia;

(5) paramilitary groups are responsible, ac-
cording to human rights groups, for the
greatest number of extrajudicial killings and
forced disappearances in Colombia since 1995;

(6) the FARC, ELN, and AUC, all des-
ignated by the State Department as foreign
terrorist organizations, have an estimated
combined force of 25,000 combatants;

(7) the Government of Colombia, particu-
larly during the administration of President
Andres Pastrana, has afforded armed rebel
groups numerous opportunities to negotiate
a peace agreement, including the extraor-
dinary step in November 1998 of creating a
safe haven for the FARC by withdrawing its
security forces from 5 municipalities cov-
ering some 16,000 to 17,000 square miles;

(8) despite having been given the oppor-
tunity to seek peace, the FARC instead used
the safe haven to enhance its military capa-
bility to further its violent campaign against
the government and people of Colombia;

(9) while President Pastrana and the Co-
lombian government negotiated in good
faith, the FARC proceeded to kidnap polit-
ical officials;

(10) in February 2002, the FARC’s actions
forced President Pastrana to withdraw from
the peace process and begin the process of re-
taking the safe zone he had previously ceded
to the FARC and other rebel groups;

(11) after the election of Alvaro Uribe as
Colombia’s President, the FARC began tar-
geting mayors with letters declaring that
they had 24 hours to leave or would be con-
sidered ‘““military targets”;

(12) although before the recent Presidential
election the violence had been mostly con-
tained in rural areas, it has now spread to
the urban areas, with cities such as Medellin
experiencing an average of 13 killings a day;

(13) an average of 2.8 rebel bombs go off
every day in Colombia while bomb squads
disarm another 5;

(14) the middle and upper classes have been
targeted for kidnaping, with an average of
3,250 Colombians being kidnaped each year
since 1998;

(15) between 1,500,000 and 2,000,000 people
have been forced to leave their homes, rep-
resenting the third largest internal refugee
crisis in the world; and

(16) between 1,500 and 2,500 Colombians
were massacred in contested rural areas in
2001.

SEC. 3. SENSE OF CONGRESS.

It is the sense of Congress that, in view of
the recent escalation of the current civil war
in Colombia, Colombia qualifies for designa-
tion under section 244(b)(1)(A) of the Immi-
gration and Nationality Act (8 U.S.C.
1254a(b)(1)(A)), pursuant to which Colombian
nationals would be eligible for temporary
protected status in the United States.

SEC. 4. DESIGNATION FOR PURPOSES OF GRANT-
ING TEMPORARY PROTECTED STA-
TUS TO COLOMBIANS.

(a) DESIGNATION.—

(1) IN GENERAL.—FoOr purposes of section
244 of the Immigration and Nationality Act
(8 U.S.C. 1254a), Colombia shall be treated as
if it had been designated under subsection (b)
of that section, subject to the provisions of
this section.

(2) PERIOD OF DESIGNATION.—The initial pe-
riod of such designation shall begin on the

S5731

date of enactment of this Act and shall re-
main in effect for 1 year.

(b) ALIENS ELIGIBLE.—In applying section
244 of the Immigration and Nationality Act
(8 U.S.C. 1254a) pursuant to the designation
made under this section, subject to section
244(c)(3) of the Immigration and Nationality
Act (8 U.S.C. 1254a(c)(3)), an alien who is a
national of Colombia meets the require-
ments of section 244(c)(1) of that Act (8
U.S.C. 1254a(c)(1)) only if—

(1) the alien has been continuously phys-
ically present in the United States since the
date of enactment of this Act;

(2) the alien is admissible as an immigrant,
except as otherwise provided under section
244(c)(2)(A) of the Immigration and Nation-
ality Act (8 U.S.C. 1254a(c)(2)(A)), and is not
ineligible for temporary protected status
under section 244(c)(2)(B) of that Act (8
U.S.C. 1254a(c)(2)(B)); and

(3) the alien registers for temporary pro-
tected status in a manner that the Secretary
of Homeland Security shall establish.

(c) CONSENT TO TRAVEL ABROAD.—The Sec-
retary of Homeland Security shall give the
prior consent to travel abroad described in
section 244(f)(3) of the Immigration and Na-
tionality Act (8 U.S.C. 1254a(f)(3)) to an alien
who is granted temporary protected status
pursuant to the designation made under this
section, if the alien establishes to the satis-
faction of the Secretary of Homeland Secu-
rity that emergency and extenuating cir-
cumstances beyond the control of the alien
require the alien to depart for a brief, tem-
porary trip abroad. An alien returning to the
United States in accordance with such an au-
thorization shall be treated the same as any
other returning alien provided temporary
protected status under section 244 of the Im-
migration and Nationality Act (8 U.S.C.
1254a).

By Mr. DORGAN (for himself and
Mr. BURNS):

S. 987. A bill to amend title XVIII of
the Social Security Act to provide for
national standardized payment
amounts for inpatient hospital services
furnished under the medicare program
and to make other rural health care
improvements; to the Committee on
Finance.

Mr. DORGAN. Mr. President, today I
am introducing legislation, the Rural
Health Care Fairness and Medicare Eq-
uity Act, that will help to make Medi-
care reimbursement more fair and eg-
uitable for rural and small urban hos-
pitals and physicians. | am pleased to
be joined in introducing this bill by
Senator BURNS.

First, let me take a few minutes to
describe some of the challenges facing
rural health care systems and why |
feel it is critical for the Senate to act
now to reduce the inequities in Medi-
care funding between rural and urban
providers.

Rural America depends on its small
town hospitals, physicians and nurses,
nursing homes, emergency ambulance
services, and other members of our
rural health care system. And because
of past cuts in Medicare reimburse-
ment, plus the historical unfairness in
Medicare payments, these vital serv-
ices are in jeopardy. Fortunately, Con-
gress acted in 1999 and again in 2000 to
address some of the cuts that turned
out to have a larger impact than in-
tended.
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However, additional legislation is
still needed to improve Medicare reim-
bursement for health care providers in
order to stabilize the Medicare pro-
gram and ensure that beneficiaries, es-
pecially in rural areas, will continue to
have access to their local hospitals,
physicians, nursing homes, home
health, and other services. Many small
rural hospitals in particular serve as
the anchor for the full range of health
care services in their communities,
from ambulatory to long-term care.
Medicare is the single most significant
payer for services at these hospitals,
and as such, it has an impact on the
whole community.

Part of the problem in North Dakota
is simply demographics: North Dako-
ta’s population is the fifth oldest in the
Nation, and about two-thirds of North
Dakota’s 103,000 Medicare beneficiaries
live in rural areas. In addition, North
Dakota’s population—and the popu-
lation of many rural states in our Na-
tion’s Heartland—is shrinking daily. In
fact, in 13 of North Dakota’s counties,
there were 20 or fewer births for the en-
tire county in 2001.

Admissions to rural hospitals have
dropped by a drastic 60 percent in the
last two decades, and those patients
who do remain tend to be older, poorer,
and sicker. This means that rural hos-
pitals tend to be disproportionately de-
pendent upon Medicare reimbursement,
to the extent that Medicare accounts
for 75 to 80 percent of the revenue for
some rural hospitals. Obviously, given
this reality, Medicare reimbursement
has a major impact on the financial
health of rural hospitals.

Another part of the problem is that
Medicare has historically reimbursed
urban health care providers at a much
higher rate than their rural counter-
parts. North Dakota Medicare bene-
ficiaries pay the exact same Medicare
payroll taxes and premiums as bene-
ficiaries elsewhere but receive less ben-
efit from the Medicare program. Medi-
care beneficiaries in North Dakota re-
ceive an average of $4,458 in Medicare
benefits. This is $632 less than the na-
tional average spending per Medicare
beneficiary of $5,490, and $5,500 less
than the spending for Medicare bene-
ficiaries in Washington, DC. Moreover,
most North Dakotans do not even have
the option of Medicare+Choice plans
because Medicare reimbursement for
these plans is so low in rural areas that
they are not offered.

As a result of the skewed Medicare
formula, North Dakota hospitals are
reimbursed significantly less than hos-
pitals of similar size and type else-
where in the country. For instance,
North Dakota hospitals are reimbursed
as much as $2,000 less for a Medicare
beneficiary with heart failure com-
pared to hospitals of a similar size and
mission in Minnesota, New York and
California. More specifically, for exam-
ple, St. Alexius Medical Center in Bis-
marck, North Dakota is paid about
$4,000 for a heart failure patient. A
similar sized hospital, with a similar
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mission, would be paid $5,900 in Cali-
fornia, $6,500 in New York, and $6,800 in
Minneapolis, MN for caring for the
same patient.

Likewise, a similar payment inequity
exists for physicians. For example, a
physician in Beulah, ND is paid about
$46 by Medicare for an office visit,
while a doctor in San Francisco is paid
$63 for a comparable office visit. A phy-
sician who inserts a pacemaker in a pa-
tient in New York City is paid about
$646, but a doctor who performs the
exact same procedure in Fargo, ND is
paid only $481, about a quarter less.

This inequity in Medicare reimburse-
ment has real consequences for hos-
pitals and clinics: They have to reduce
services, have greater difficulty re-
cruiting staff, are less able to make
capital improvements, and struggle to
give their patients access to the latest
innovations in medical care.

The bill 1 am introducing today, the
Rural Health Care Fairness and Medi-
care Equity Act, would address the
rural inequity in Medicare reimburse-
ment in five ways. First, this bill
would equalize the ‘‘standardized pay-
ment’”’ which forms the basis for Medi-
care’s reimbursement to hospitals. You
would think something called the
‘“‘standardized payment’ would already
be standard, but the fact is that hos-
pitals in rural and small urban areas,
including all of North Dakota, receive
a smaller standardized payment than
large urban hospitals. This bill would
raise all hospitals up to the same
standardized payment. The fiscal year
2003 Omnibus Appropriations bill en-
acted by Congress earlier this year
takes a step in the right direction by
equalizing this base payment for the
last six months of this fiscal year, but
my bill would make this equalization
permanent.

Second, my bill would create a wage
index floor for the hospitals in this
country with the very lowest wage in-
dexes. The current wage index, which is
an important factor in a hospital’s
total Medicare reimbursement, is based
on an antiquated theory that it costs
more to hire hospital staff in urban
areas than it does in rural areas. That
may have been true once, but it is no
longer true today. Today, hospitals in
North Dakota are competing with hos-
pitals in Minnesota, Chicago and else-
where for the same doctors and nurses,
and they have to pay competitive
wages in order to recruit staff. How-
ever, their low wage index has the ef-
fect of limiting the salaries that many
rural and small urban hospitals can af-
ford to pay their staff. By creating a
floor, we would at least level the play-
ing field a bit for hospitals with a wage
index under 0.85.

Third, this bill would reduce the im-
portance of the wage index in factoring
a hospital’s total Medicare reimburse-
ment. The current “labor market
share” of 71.1 percent overstates the
actual amount that hospitals in North
Dakota and nationwide pay for labor.
For instance, in North Dakota, a hos-

May 5, 2003

pital in Bismarck has a labor market
share of 58 percent, while a small rural
hospital in Cando, ND has a labor mar-
ket share of 55 percent. For hospitals
in North Dakota and other states that
already have a low wage index this
overstatement of labor costs magnifies
the reimbursement inequity. My bill
would set the labor market share at 62
percent, which more closely reflects
what the correct proportion should be.
However, hospitals that would be ad-
versely affected by this change would
be held harmless.

In addition, this legislation creates
alternative criteria for some hospitals
to appeal to the Medicare program for
a higher wage index. Hospitals cur-
rently can qualify for reclassification
to an area with a higher wage index if
they can demonstrate that they are
proximate to the area to which they
seek to be reclassified and pay similar
wages or have a similar patient case-
mix. The current reclassification proc-
ess has been used predominantly in
areas with high population density as a
way for hospitals to increase their
Medicare reimbursement. According to
a GAO study last year, two-thirds of all
hospitals that are able to reclassify are
in two areas—California and the north-
east.

Unfortunately, however, many rural
and small urban hospitals located in
states with a large land base and lots
of distance between communities
largely have not been able to take ad-
vantage of the reclassification process
because they cannot meet the prox-
imity criteria. This is the case even
though, despite the longer distances
between communities, hospitals are
still competing against each other to
recruit nurses and other staff. To ad-
dress this concern, my bill would cre-
ate an alternative reclassification
process for hospitals in sparsely popu-
lated states with large distances be-
tween metropolitan areas that do not
meet the current proximity criteria
but do meet the other reclassification
criteria.

Finally, my legislation would estab-
lish a floor of 1.00 for the physician
work component of the Medicare physi-
cian payment system. The Medicare
program currently adjusts physician
payments based on a ‘‘geographic prac-
tice cost index’ that is intended to re-
flect regional cost-of-living differences.
The result has been that physicians in
rural areas are generally reimbursed
less by Medicare for providing the
same exact level of care as doctors in
urban areas. Since rural medical prac-
tices tend to serve higher proportions
of Medicare beneficiaries, they are dou-
bly impacted by this payment inequity.

As many of my colleagues know, it is
already very difficult to recruit physi-
cians to rural underserved areas. In
fact, many small towns in my State
are increasingly relying on foreign
physicians working in the country
under J-1 visas because they are unable
to recruit American physicians. I am
very concerned that the disparity in
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Medicare reimbursement for doctors
provides yet another reason for physi-
cians to decline to serve in rural areas.

By establishing a floor of 1.00 for the
work geographic practice cost index,
this legislation will ensure that doc-
tors’ work in rural areas would at least
be valued at the national average.
However, it would still allow for pay-
ments higher than the national aver-
age for physicians serving in areas with
a high cost of living.

In closing, | think we as a nation
need to acknowledge that a strong
health care system is an important
part of our rural infrastructure. Over
the years, we have determined that
rural electric service, rural telephone
service, an interstate highway system
through rural areas, and rural mail de-
livery, to name a few services, make us
a better, more unified nation. We need
to make the same determination in
support of our rural health care sys-
tem, and | will be fighting for policies,
such as those reflected in this legisla-
tion, that reflect rural health care as a
strong national priority. | encourage
my colleagues to join Senator BURNS
and me in cosponsoring this bill.

Mr. BURNS. Mr. President, | rise to
introduce The Rural Health Care Fair-
ness and Medicare Equity Act with my

good friend and colleague, Senator
DoORGAN, from North Dakota.
Many predominately rural States,

such as my home State of Montana,
face difficult challenges in the health
care arena. Funding, staffing short-
ages, and inadequate reimbursement
levels have plagued many hospitals and
health care providers in the most rural
areas of our country since the passage
of the Balanced Budget Act of 1997. |
have been a strong supporter of im-
proving access to health care in these
areas through education and telemedi-
cine, but many rural communities in
particular still face dangerous health
care-related shortages.

The Rural Health Care Fairness and
Medicare Equity Act seeks to make
Medicare reimbursement more fair and
equitable for rural and small urban
hospitals and physicians by correcting
the unintended inequities in the Medi-
care system put in place by the Bal-
anced Budget Act of 1997 with five com-
ponents. First, this act would provide a
single standardized amount under the
Medicare inpatient Provider Payment
System, PPS, by permanently raising
the standardized amount for rural and
other hospitals to the same standard-
ized amount level as large urban area
hospitals. My colleagues in the Senate
and | recognized the importance of
doing this in the fiscal year 2003 Omni-
bus Appropriations package, which
made this change for the remaining
months of fiscal year 2003. We should
now standardize hospital levels by
making this change permanent, and
this bill does just that.

Second, this bill would change the
hospital labor market share from its
current level of 71.1 percent, to 62 per-
cent, based on a study done by the Uni-
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versity of North Carolina Rural Health
Research and Policy Analysis Center
demonstrating that the current hos-
pital labor market share is too high.
Hospitals that would be harmed by this
change would be held harmless. Third,
this legislation would create a wage
index floor of 0.85 for hospitals that
would otherwise have a wage index less
than the floor. Thirty of my colleagues
and | cosponsored legislation in the
107th Congress that included a 0.925
floor, and | am hopeful that by setting
the floor at 0.85, this provision will be
better targeted toward rural hospitals
with negative Medicare inpatient mar-
gins, helping our rural health centers
to not only keep their doors open, but
to continue providing quality, afford-
able health services to the rural com-
munities they serve.

Fourth, this bill would create new,
alternative criteria for hospital reclas-
sification. This bill would require the
Secretary of Health and Human Serv-
ices to develop a new category of
reclassiciation of hospitals for area
wage index and standardized amount
purposes. | am greatly concerned that
the current reclassification process,
particularly the proximity and adja-
cency criteria, has not been helpful to
hospitals in States like Montana, with
large land bases and lots of distance be-
tween communities, even though these
hospitals must still compete with one
another for nurses and other health
care staff.

Two-thirds of all hospital reclassi-
fication take place in California and in
the Northeast, largely because of these
proximity and adjacency criteria. This
bill would allow hospitals located in
sparsely populated States that do not
meet these prohibitive criteria to re-
classify if they otherwise need reclassi-
fication criteria. This bill defines a
sparsely populated state to be one in
which there are fewer than 20 people
per square mile of land, under which
eight States, including Montana, qual-
ify. Finally, the Rural Health Care
Fairness and Medicare Equity Act
would create a physician geographic
adjustment floor of 1.0 for the physi-
cian work component of the Medicare
physician payment system, beginning
in 2004. This provision would lessen the
geographic disparities in Medicare pay-
ment so gravely affecting physicians in
the field today.

Patients in both rural and urban
areas depend on the availability of
quality health care providers to offer
superior, affordable health services to
people across the Nation. Medicare
physician payments are intended to
correspond to the costs that efficient
providers incur. Instead, research has
shown that the sustainable growth
rate, SGR, under which reimbursement
rates are supposed to be adjusted annu-
ally fails to account for all the rel-
evant factors that affect the cost of
physician payments, and maintains
further inequities, such as Medicare
paying different amounts for the same
service, depending on where the service
is provided.
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Cuts in Medicare reimbursement to
health care providers have forced
health providers to make difficult
choices, including becoming a non-
participating Medicare provider, mov-
ing to areas with better reimbursement
rates or less Medicare patients, retir-
ing from practice early, limiting or dis-
continuing charitble care, reducing
staff, or leaving Medicare entirely. The
impact on these cuts has taken a seri-
ous toll on rural communities, such as
those in Montana. The most recent cut
in physician payment levels was the
largest in Medicare history, imme-
diately affecting 1 million health care
professionals and the countless mil-
lions of elderly and disabled patients
they, in turn, serve. Not only does this
create a negative health care environ-
ment so adverse to the principles of the
Medicare system, but the inequities in
physician reimbursement rates have
created a crisis situation for many pa-
tients in rural areas who do not have
the luxury of choosing to see a dif-
ferent health care provider who can
still afford to take Medicare patients.

This bill is extremely important to
ensure that America’s seniors and low-
income have access to high quality
physician services. It is imperative
that Congress continue it commitment
to rural health care quality, accessi-
bility, and affordability, and the Rural
Health Care Fairness and Medicare Eqg-
uity Act is an important step toward
this goal.

By Mr. COLEMAN:

S. 988. A bill to amend the workforce
Investment Act of 1998 to provide for a
job training grant pilot program; to
the Committee on Health, Education,
Labor, and Pensions.

Mr. COLEMAN. Mr. President, | ask
unanimous consent that the bill | in-
troduce today to amend the Workforce
Investment Act of 1998 to provide for a
job training grant pilot program be
printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 988

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. JOB TRAINING GRANT PILOT PRO-
GRAM.

Section 171 of the Workforce Investment
Act of 1998 (29 U.S.C. 2916) is amended by
striking subsection (d) and inserting the fol-
lowing:

““(d) JoB TRAINING GRANT PiILOT PRoO-
GRAM.—

““(1) IN GENERAL.—

““(A) GRANTS.—The Secretary shall provide
grants to qualified job training programs as
follows:

“(i) PLACEMENT GRANTS.—Grants in an
amount to be determined by the Secretary
shall be provided to qualified job training
programs upon placement of a qualified
graduate in qualifying employment.

“(ii) RETENTION GRANTS.—AnN additional
grant in an amount to be determined by the
Secretary shall be provided to qualified job
training programs upon retention of a quali-
fied graduate in qualifying employment for a
period of 1 year.
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‘“(B) DETERMINATION.—INn determining the
amount of the grants to be provided under
subparagraph (A), the Secretary shall con-
sider the economic benefit received by the
Government from the employment of the
qualified graduate, including increased tax
revenue and decreased unemployment bene-
fits or other support obligations.

““(2) QUALIFIED JOB TRAINING PROGRAM.—
For purposes of this subsection, a qualified
job training program is 1 that—

““(A) is operated by a nonprofit or for-profit
entity, partnership, or joint venture formed
under the laws of—

‘(i) the United States or a territory of the
United States;

“(ii) any State; or

““(iii) any county or locality;

““(B) offers education and training in—

“(i) basic skills, such as reading, writing,
mathematics, information processing, and
communications;

“(ii) technical skills, such as accounting,
computers, printing, and machining;

“(iif) thinking skills, such as reasoning,
creative thinking, decision making, and
problem solving; and

“(iv) personal qualities, such as responsi-
bility, self-esteem, self-management, hon-
esty, and integrity;

“(C) provides income supplements when
needed to eligible participants (defined for
purposes of this paragraph as an individual
who meets the criteria described in subpara-
graphs (A) through (C) of paragraph (3)) for
housing, counseling, tuition, and other basic
needs;

““(D) provides eligible participants with not
less than 160 hours of instruction, assess-
ment, or professional coaching; and

“(E) invests an average of $10,000 in train-
ing per graduate of such program.

““(3) QUALIFIED GRADUATE.—For purposes of
this subsection, a qualified graduate is an in-
dividual who is a graduate of a qualified job
training program and who—

““(A\) is 18 years of age or older;

“(B) had in either of the 2 preceding tax-
able years Federal adjusted gross income not
exceeding the maximum income of a very
low-income family (as defined in section
3(b)(2) of the United States Housing Act of
1937 (42 U.S.C. 1437a(b)(2))) for a single indi-
vidual; and

““(C) has assets of not more than $10,000, ex-
clusive of the value of an owned homestead,
indexed for inflation.

“(4) QUALIFYING EMPLOYMENT.—FoOr pur-
poses of this subsection, qualifying employ-
ment shall include any permanent job or em-
ployment paying annual wages of not less
than $18,000, and not less than $10,000 more
than the qualified graduate earned before re-
ceiving training from the qualified job train-
ing program.”’.

By Mr. INOUYE:

S. 991. A bill to amend title XVIII of
the Social Security Act to provide for
patient protection by limiting the
number of mandatory overtime hours a
nurse may be required to work at cer-
tain medicare providers, and for other
purposes; to the Committee on Fi-
nance.

Mr. INOUYE. Mr. President, today |
introduce the Registered Nurses’ Safe
Staffing Act of 2003. I’'m introducing
this bill on behalf of the American
Nurses Association’s Chief Executive
Officer and President Linda Stierle,
MSN, RN, CNAA and Barbara A.
Blakeney, MS, APRN, BC, ANP respec-
tively. For over 4 decades | have been a
committed supporter of nurses and the
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delivery of safe patient care. While en-
forceable regulations will help to en-
sure patient safety, the complexity and
variability of today’s hospitals require
that staffing patterns be determined at
the hospital and unit level, with the
professional input of registered nurses.
More than a decade of research dem-
onstrates that nurse staff levels and
the skill mix of nursing staff directly
affect the clinical outcomes of hos-
pitalized patients. Studies show that
when there are more registered nurses,
there are lower mortality rates, short-
er lengths of stay, reduced costs, and
fewer complications.

A study published in the Journal of
the American Medical Association
found that the risks of patient mor-
tality rose by 7 percent for every addi-
tional patient added to the average
nurse’s workload. In the midst of a
nursing shortage and increasing finan-
cial pressures, hospitals often find it
difficult to maintain adequate staffing.
While nursing research indicates that
adequate registered nurse staffing is
vital to the health and safety of pa-
tients, there are no standardized, pub-
lic reporting or the enforcement of ade-
quate staffing plans. The only regula-
tions addressing nursing staff exists
vaguely in Medicare Conditions of Par-
ticipation which states: ‘“The nursing
service must have an adequate number
of licensed registered nurses, licensed
practice, vocational, nurse, and other
personnel to provide nursing care to all
patients as needed’’.

This bill will require Medicare Par-
ticipating Hospitals to develop and
maintain reliable and valid systems to
determine sufficient registered nurse
staffing. Given, the demands that the
healthcare industry faces today, it is
our responsibility to ensure that pa-
tients have access to adequate nursing
care. However, we must ensure that the
decisions in which to provide this care
are made by the clinical experts, the
registered nurses caring for these pa-
tients. Support of this bill supports our
nation’s nurses during a critical short-
age, but more importantly, works to
ensure the safety of their patients.

I ask unanimous consent that the
text of this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 991

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘““Registered
Nurse Safe Staffing Act of 2003"".

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) There are hospitals throughout the
United States that have inadequate staffing
of registered nurses to protect the well-being
and health of the patients.

(2) Studies show that the health of patients
in hospitals is directly proportionate to the
number of registered nurses working in the
hospital.

(3) There is a critical shortage of registered
nurses in the United States.
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(4) The effect of that shortage is revealed
in unsafe staffing levels in hospitals.

(5) Patient safety is adversely affected by
these unsafe staffing levels, creating a public
health crisis.

(6) Registered nurses are being required to
perform professional services under condi-
tions that do not support quality health care
or a healthful work environment for reg-
istered nurses.

(7) As a payer for inpatient and outpatient
hospital services for individuals entitled to
benefits under the medicare program estab-
lished under title XVIII of the Social Secu-
rity Act, the Federal Government has a com-
pelling interest in promoting the safety of
such individuals by requiring any hospital
participating in such program to establish
minimum safe staffing levels for registered
nurses.

SEC. 3. ESTABLISHMENT OF MINIMUM STAFFING
RATIOS BY MEDICARE PARTICI-
PATING HOSPITALS.

(a) REQUIREMENT OF MEDICARE PROVIDER
AGREEMENT.—Section 1866(a)(1) of the Social
Security Act (42 U.S.C. 139%cc(a)(l)) is
amended—

(1) in subparagraph (R), by striking “and”’
after the comma at the end;

(2) in subparagraph (S), by striking the pe-
riod at the end and inserting *‘, and’’; and

(3) by inserting after subparagraph (S) the
following new subparagraph:

“(T) in the case of a hospital, to meet the
requirements of section 1889."".

(b) REQUIREMENTS.—Part D of title XVIII
of the Social Security Act is amended by in-
serting after section 1888 the following new
section:

““STAFFING REQUIREMENTS FOR MEDICARE
PARTICIPATING HOSPITALS

““‘SEC. 1889. (a) ESTABLISHMENT OF STAFFING
SYSTEM.—

“(1) IN GENERAL.—Each participating hos-
pital shall adopt and implement a staffing
system that ensures a number of registered
nurses on each shift and in each unit of the
hospital to ensure appropriate staffing levels
for patient care.

““(2) STAFFING SYSTEM REQUIREMENTS.—
Subject to paragraph (3), a staffing system
adopted and implemented under this section
shall—

“(A) be based upon input from the direct
care-giving registered nurse staff or their ex-
clusive representatives, as well as the chief
nurse executive;

““(B) be based upon the number of patients
and the level and variability of intensity of
care to be provided, with appropriate consid-
eration given to admissions, discharges, and
transfers during each shift;

““(C) account for contextual issues affect-
ing staffing and the delivery of care, includ-
ing architecture and geography of the envi-
ronment and available technology;

‘“(D) reflect the level of preparation and
experience of those providing care;

““(E) account for staffing level effectiveness
or deficiencies in related health care classi-
fications, including but not limited to, cer-
tified nurse assistants, licensed vocational
nurses, licensed psychiatric technicians,
nursing assistants, aides, and orderlies;

“(F) reflect staffing levels recommended
by specialty nursing organizations;

“(G) establish upwardly adjustable reg-
istered nurse-to-patient ratios based upon
registered nurses’ assessment of patient acu-
ity and existing conditions;

““(H) provide that a registered nurse shall
not be assigned to work in a particular unit
without first having established the ability
to provide professional care in such unit; and

“(1) be based on methods that assure valid-
ity and reliability.
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“(3) LIMITATION.—A staffing system adopt-
ed and implemented under paragraph (1) may
not—

““(A) set registered-nurse levels below those
required by any Federal or State law or reg-
ulation; or

“(B) utilize any minimum registered
nurse-to-patient ratio established pursuant
to paragraph (2)(G) as an upper limit on the
staffing of the hospital to which such ratio
applies.

“(b) REPORTING, AND RELEASE TO PUBLIC,
OF CERTAIN STAFFING INFORMATION.—

““(1) REQUIREMENTS FOR HOSPITALS.—Each
participating hospital shall—

“(A) post daily for each shift, in a clearly
visible place, a document that specifies in a
uniform manner (as prescribed by the Sec-
retary) the current number of licensed and
unlicensed nursing staff directly responsible
for patient care in each unit of the hospital,
identifying specifically the number of reg-
istered nurses;

““(B) upon request, make available to the
public—

‘(i) the nursing staff information described
in subparagraph (A); and

“(ii) a detailed written description of the
staffing system established by the hospital
pursuant to subsection (a); and

““(C) submit to the Secretary in a uniform
manner (as prescribed by the Secretary) the
nursing staff information described in sub-
paragraph (A) through electronic data sub-
mission not less frequently than quarterly.

““(2) SECRETARIAL RESPONSIBILITIES.—The
Secretary shall—

“(A) make the information submitted pur-
suant to paragraph (1)(C) publicly available,
including by publication of such information
on the Internet site of the Department of
Health and Human Services; and

““(B) provide for the auditing of such infor-
mation for accuracy as a part of the process
of determining whether an institution is a
hospital for purposes of this title.

““(c) RECORDKEEPING; DATA COLLECTION;
EVALUATION.—

‘(1) RECORDKEEPING.—Each participating
hospital shall maintain for a period of at
least 3 years (or, if longer, until the conclu-
sion of pending enforcement activities) such
records as the Secretary deems necessary to
determine whether the hospital has adopted
and implemented a staffing system pursuant
to subsection (a).

‘“(2) DATA COLLECTION ON CERTAIN OUT-
COMES.—The Secretary shall require the col-
lection, maintenance, and submission of data
by each participating hospital sufficient to
establish the link between the staffing sys-
tem established pursuant to subsection (a)
and—

“(A) patient acuity from maintenance of
acuity data through entries on patients’
charts;

‘“(B) patient outcomes that are nursing
sensitive, such as patient falls, adverse drug
events, injuries to patients, skin breakdown,
pneumonia, infection rates, upper gastro-
intestinal bleeding, shock, cardiac arrest,
length of stay, and patient readmissions;

““(C) operational outcomes, such as work-
related injury or illness, vacancy and turn-
over rates, nursing care hours per patient
day, on-call use, overtime rates, and needle-
stick injuries; and

‘(D) patient complaints related to staffing
levels.

““(3) EVALUATION.—Each participating hos-
pital shall annually evaluate its staffing sys-
tem and establish minimum registered nurse
staffing ratios to assure ongoing reliability
and validity of the system and ratios. The
evaluation shall be conducted by a joint
management-staff committee comprised of
at least 50 percent of registered nurses who
provide direct patient care.
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““(d) ENFORCEMENT.—

““(1) ResPONSIBILITY.—The Secretary shall
enforce the requirements and prohibitions of
this section in accordance with the suc-
ceeding provision of this subsection.

‘“(2) PROCEDURES FOR RECEIVING AND INVES-
TIGATING COMPLAINTS.—The Secretary shall
establish procedures under which—

““(A) any person may file a complaint that
a participating hospital has violated a re-
quirement or a prohibition of this section;
and

“(B) such complaints are investigated by
the Secretary.

““(3) REMEDIES.—If the Secretary deter-
mines that a participating hospital has vio-
lated a requirement of this section, the Sec-
retary—

“(A) shall require the facility to establish
a corrective action plan to prevent the recur-
rence of such violation; and

“(B) may impose civil
under paragraph (4).

“(4) CIVIL MONEY PENALTIES.—

“(A) IN GENERAL.—IN addition to any other
penalties prescribed by law, the Secretary
may impose a civil money penalty of not
more than $10,000 for each knowing violation
of a requirement of this section, except that
the Secretary shall impose a civil money
penalty of more than $10,000 for each such
violation in the case of a participating hos-
pital that the Secretary determines has a
pattern or practice of such violations (with
the amount of such additional penalties
being determined in accordance with a
schedule or methodology specified in regula-
tions).

‘“(B) PROCEDURES.—The provisions of sec-
tion 1128A (other than subsections (a) and
(b)) shall apply to a civil money penalty
under this paragraph in the same manner as
such provisions apply to a penalty or pro-
ceeding under section 1128A.

““(C) PUBLIC NOTICE OF VIOLATIONS.—

“(i) INTERNET SITE.—The Secretary shall
publish on the Internet site of the Depart-
ment of Health and Human Services the
names of participating hospitals on which
civil money penalties have been imposed
under this section, the violation for which
the penalty was imposed, and such addi-
tional information as the Secretary deter-
mines appropriate.

““(if) CHANGE OF OWNERSHIP.—With respect
to a participating hospital that had a change
in ownership, as determined by the Sec-
retary, penalties imposed on the hospital
while under previous ownership shall no
longer be published by the Secretary of such
Internet site after the l-year period begin-
ning on the date of change in ownership.

*“(e) WHISTLEBLOWER PROTECTIONS.—

‘(1) PROHIBITION OF DISCRIMINATION AND RE-
TALIATION.—A participating hospital shall
not discriminate or retaliate in any manner
against any patient or employee of the hos-
pital because that patient or employee, or
any other person, has presented a grievance
or complaint, or has initiated or cooperated
in any investigation or proceeding of any
kind, relating to the staffing system or other
requirements and prohibitions of this sec-
tion.

““(2) RELIEF FOR PREVAILING EMPLOYEES.—
An employee of a participating hospital who
has been discriminated or retaliated against
in employment in violation of this sub-
section may initiate judicial action in a
United States district court and shall be en-
titled to reinstatement, reimbursement for
lost wages, and work benefits caused by the
unlawful acts of the employing hospital. Pre-
vailing employees are entitled to reasonable
attorney’s fees and costs associated with
pursuing the case.

““(3) RELIEF FOR PREVAILING PATIENTS.—A
patient who has been discriminated or retali-

money penalties
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ated against in violation of this subsection
may initiate judicial action in a United
States district court. A prevailing patient
shall be entitled to liquidated damages of
$5,000 for a violation of this statute in addi-
tion to any other damages under other appli-
cable statutes, regulations, or common law.
Prevailing patients are entitled to reason-
able attorney’s fees and costs associated
with pursuing the case.

““(4) LIMITATION ON ACTIONS.—NoO action
may be brought under paragraph (2) or (3)
more than 2 years after the discrimination
or retaliation with respect to which the ac-
tion is brought.

““(5) TREATMENT OF ADVERSE EMPLOYMENT
ACTIONS.—For purposes of this subsection—

“(A) an adverse employment action shall
be treated as retaliation or discrimination;
and

““(B) the term ‘adverse employment’ action
includes—

““(i) the failure to promote an individual or
provide any other employment-related ben-
efit for which the individual would otherwise
be eligible;

“(if) an adverse evaluation or decision
made in relation to accreditation, certifi-
cation, credentialing, or licensing of the in-
dividual; and

“(iif) a personnel action that is adverse to
the individual concerned.

“(f) RELATIONSHIP TO STATE LAws.—Noth-
ing in this section shall be construed as ex-
empting or relieving any person from any li-
ability, duty, penalty, or punishment pro-
vided by any present or future law of any
State or political subdivision of a State,
other than any such law which purports to
require or permit the doing of any act which
would be an unlawful practice under this
title.

“(g) REGULATIONS.—The Secretary shall
promulgate such regulations as are appro-
priate and necessary to implement this sec-
tion.

“‘(h) DEFINITIONS.—In this section:

““(1) PARTICIPATING HOSPITAL.—The term
‘participating hospital’ means a hospital
that has entered into a provider agreement
under section 1866.

““(2) REGISTERED NURSE.—The term ‘reg-
istered nurse’ means an individual who has
been granted a license to practice as a reg-
istered nurse in at least 1 State.

“(3) UNIT.—The term ‘unit’ of a hospital is
an organizational department or separate ge-
ographic area of a hospital, such as a burn
unit, a labor and delivery room, a post-anes-
thesia service area, an emergency depart-
ment, an operating room, a pediatric unit, a
stepdown or intermediate care unit, a spe-
cialty care unit, a telemetry unit, a general
medical care unit, a subacute care unit, and
a transitional inpatient care unit.

“(4) SHIFT.—The term ‘shift’ means a
scheduled set of hours or duty period to be
worked at a participating hospital.

““(5) PERSON.—The term ‘person’ means 1 or
more individuals, associations, corporations,
unincorporated organizations, or labor
unions.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
January 1, 2004.

By Mr. NICKLES (for himself,

Mr. CONRAD, and Mr. BUNNING):

S. 992. A bill to amend the Internal

Revenue Code of 1986 to repeal the pro-

vision taxing policyholder dividends of

mutual life insurance companies and to

repeal the policyholders surplus ac-

count provisions; to the Committee on
Finance.
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Mr. NICKLES. Mr. President, | rise
today to introduce legislation to sim-

plify the taxation of life insurance
companies. | am joined by my col-
league from North Dakota, Mr.

CONRAD, and my colleague from Ken-
tucky, Mr. BUNNING.

Our legislation repeals Sections 809
and Section 815 of the Internal Revenue
Code. These provisions are no longer
relevant given the significant changes
in the life insurance industry over the
past 25 years, and repeal will simplify
the tax code.

Section 809 was enacted in 1984 as a
part of major revisions to the laws gov-
erning life insurance companies. It was
intended to ensure that mutual life in-
surance companies do not have a com-
petitive tax advantage over stock life
insurance companies. At that time,
mutual life insurance companies domi-
nated the market. Now, however,
mutuals account for only 10 percent of
the industry, and there are very few
large mutuals in existence. Section 809
reduces the amount of policyholder
dividends a mutual insurance company
can deduct according to a complex for-
mula based on the previous 3 years’
earnings of stock companies. Section
809 is burdensome and raises very little
revenue. Because its original purpose is
no longer valid, our bill would repeal
the provision permanently. In last
year’s economic stimulus bill, Congress
temporarily suspended Section 809. In
addition, President Bush included in
his fiscal year 2003 budget submission a
proposal to repeal Section 809 perma-
nently.

Section 815 has an even longer his-
tory, dating back to 1959. Tax changes
in 1959 created an accounting mecha-
nism called a “‘policyholder surplus ac-
count” for stock life insurance compa-
nies. Stock companies were permitted
to defer tax on one-half of their under-
writing income as long as that income
was not distributed to shareholders.
This income was accounted for through
the policyholder surplus account, PSA.
In 1984, Congress eliminated deferral of
tax on underwriting income, but did
not address the issue of PSAs. The
amounts in these accounts, which are
just an accounting entry, and do not
contain real money, remain subject to
tax if certain triggering events occur.
Because virtually no company is will-
ing to ‘‘trigger’” the tax on the ac-
count, Section 815 also raises little or
no revenue. It does, however, directly
inhibit the business decisions of stock
companies with PSAs.

Congress has worked hard over the
last few years to modernize laws gov-
erning the financial services industry
to encourage growth and enhance com-
petitiveness. Elimination of outdated
tax provisions such as Sections 809 and
815 will complement this effort and
provide more rational taxation of life
insurance companies.

I urge my colleagues to join us in
this initiative.

By Mr. LEAHY:
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S. 995. A bill to amend the Richard B.
Russell National School Lunch Act and
the Child Nutrition Act of 1966 to im-
prove certain child nutritional pro-
grams, and for other purposes; to the
Committee on Agriculture, Nutrition,
and Forestry.

Mr. LEAHY. Mr. President, | rise
today to introduce my Child Nutrition
Initiatives Act of 2003. This legislation
consists of a number of proposals that
I believe will significantly improve the
nutrition benefits available to our Na-
tion’s children through Federal child
nutrition programs.

I am hoping that this legislation will
serve as a starting point in the Sen-
ate’s debate over how to improve child
nutrition programs this year. It is not
meant to be a comprehensive proposal
for reauthorization, nor does it rep-
resent all of the potential improve-
ments that could be made to the pro-
grams that | will be supporting in the
Agriculture Committee. | look forward
to working with Chairman COCHRAN
and with Senator HARKIN, the ranking
Democrat on the Committee, as well as
the rest of the Committee to craft a
comprehensive bill.

The Committee has already held two
hearings on child nutrition legislation,
where we heard from a wide variety of
nutritionists, school food service oper-
ators and others interested in these
programs. They presented us with a
wide variety of ideas, some of them ap-
pearing in my bill, which underlined
the immense impact of these programs
to the nutritional health and well-
being of all of our children and grand-
children. Undersecretary Bost also tes-
tified, and he too offered an array of
proposals for improving these pro-
grams. | look forward to more detailed
proposals from the Department of Agri-
culture on how we can better serve the
children in these programs.

I was encouraged to hear that the
Administration is interested in pro-
viding much-needed financial help for
schools choosing to improve their nu-
tritional environment. We know that
many school food service directors and
employees want to offer healthier,
more appetizing options to the children
they serve, yet the cost of providing at-
tractive fresh fruits and vegetables, or
milk in child-friendly plastic con-
tainers kept chilled in a cooler, is often
prohibitive. Increased per-meal reim-
bursements will encourage school cafe-
terias to spend more on the foods that
are healthiest for kids. With these
funds, schools will be able to make the
salad bar and the milk cooler just as
attractive to school children as less nu-
tritious foods.

Healthier food in the school cafeteria
does little good if children do not un-
derstand the benefits of eating apples
over high-fat junk food. For years, the
Nutrition Education and Training,
NET, program provided critical support
for state and local efforts to increase
and improve nutrition education in
classrooms. It is in the classrooms
where the most effective and innova-
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tive nutrition education is happening,
and NET offered teachers the resources
they needed to develop a nutritional
curriculum for their students. Unfortu-
nately, this program has not been fund-
ed in the last few years. My bill would
reinstate funding for the NET program,
and encourage strong nutrition edu-
cation at the local level.

It is amazing how many kids do not
know where the food that they eat
comes from. It's also amazing how far
some farm products travel to get to the
cafeteria table. My bill includes a
farm-to-cafeteria program that will
provide one-time grants to connect
farms with their local school system.
These grants would be used to buy
equipment and pay for other costs to
provide the freshest farm products
available to our children. Projects
funded by the farm-to-cafeteria pro-
gram would also give children first-
hand experience about how food is pro-
duced. This new program would also
provide economic benefits for small,
local firms by keeping food dollars
within the community.

My support for these new farm-to-
cafeteria projects comes in part from
the amazing successes demonstrated by
the WIC Farmers Market Nutrition
Program. Years ago, | helped create
this program, which provides vouchers
to WIC families good for fruits and
vegetables at their local farmers mar-
ket. The effects of this program have
been stunning. In Vermont, recipients
and farmers are raving about this pro-
gram, which provides fresh, local, and
healthy food to those who need it most.
There has also been an unexpected edu-
cational component to this program,
with many recipients reporting that
the farmers who sell them the food
have also helped them learn how to
best prepare it. This is a win-win situa-
tion. My bill will secure steady and
predictable funding for the Farmers
Market Nutrition Program.

Every State receives a small amount
of funds to administer and ensure the
integrity of all Federal child nutrition
programs. Though these funds are dis-
tributed based on usage of the pro-
grams, there has been an all-State min-
imum to ensure that all States still
have enough funds to meet the basic
administrative requirements mandated
by law. This minimum, however, has
not been raised since 1981, despite infla-
tion and expansion of the responsibil-
ities of the states. My bill updates the
minimum funding level to reflect infla-
tion since 1981 and also indexes it for
inflation into the future.

I am pleased that my bill has the
support of the American School Food
Service Association, the National Asso-
ciation for Farmers Market Nutrition
Programs, the National Milk Producers
Federation, the International Dairy
Foods Association, and the Community
Food Service Coalition.

Opponents of my bill will undoubt-
edly point to the cost of these pro-
grams, stating ‘‘there is no money for
such programs.” Well, | answer them
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with one word: priorities. Our Nation is
faced with a growing health crisis.
Children are growing up and growing
out. They eat more, eat less nutritious
foods and exercise less. It is a health
epidemic that plagues them through-
out life. By acting now, we can in-
crease the quality of life for these chil-
dren and save in healthcare costs down
the line. For example, a study for the
American School Food Service Asso-
ciation and the National Dairy Council
found that by improving the quality,
and therefore consumption, of milk in
our school lunch programs, we could
save between $800 million to $1.1 billion
in health care costs every year.

I joined with a number of fellow sen-
ators in requesting that Congress pro-
vide a modest increase of $1 billion per
year in the Budget Resolution so that
we on the authorizing committees
might make some long-awaited and es-
sential improvements to the child nu-
trition programs. | am disappointed
that increased funds were not provided.
The Senate sent a clear message to
America’s children: we would rather
give a several hundred billion dollar
tax cut to a small minority of health
adults than protect our children,
through $1 billion in programming,
from a health crisis.

The Federal Government reaches
well over 25 million children each year
with these programs. We have a tre-
mendous opportunity to be proactive—
to teach kids about food and give them
nutritious options. We have a growing
health crisis on our hands as our chil-
dren grow wider because of unhealthy
diets and less exercise. We must get se-
rious about finding solutions to the
problem. Or we can wait, and allow a
system already doing its very best,
working at maximum capacity, to de-
teriorate. | am for acting now and |
hope the Senate is too.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 995

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““Child Nutrition Initiatives Act of 2003"".

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE I—SCHOOL LUNCH AND RELATED
PROGRAMS
Sec. 101. Incentives for healthier schools.
Sec. 102. Grants to support farm-to-cafeteria
projects.
TITLE I1—SCHOOL BREAKFAST AND
RELATED PROGRAMS
Sec. 201. State administrative expenses.
Sec. 202. Special supplemental program for
women, infants and children.
Sec. 203. Nutrition education and training.
TITLE IHI—EFFECTIVE DATE

Sec. 301. Effective date.
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TITLE I—SCHOOL LUNCH AND RELATED
PROGRAMS

SEC. 101. INCENTIVES FOR HEALTHIER SCHOOLS.

Section 12 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1760) is
amended by adding at the end the following:

““(q) INCENTIVES FOR HEALTHIER SCHOOLS.—

““(1) IN GENERAL.—To0 encourage healthier
nutritional environments in schools and in-
stitutions receiving funds under this Act and
the Child Nutrition Act of 1966 (42 U.S.C. 1771
et seq.) (other than section 17 of that Act (42
U.S.C. 1786)), the Secretary shall establish a
program under which any such school or in-
stitution may (in accordance with paragraph
(3)) receive an increase in the reimbursement
rate for meals otherwise payable under this
Act and the Child Nutrition Act of 1966, if
the school or institution implements a plan
for improving the nutritional value of meals
consumed in the school or institution by in-
creasing the consumption of fluid milk,
fruits, and vegetables, as approved by the
Secretary in accordance with criteria estab-
lished by the Secretary.

““(2) PLANS.—

“(A) IN GENERAL.—For purposes of the pro-
gram established under paragraph (1), the
Secretary shall establish criteria for the ap-
proval of plans of schools and institutions
for increasing consumption of fluid milk,
fruits, and vegetables.

*“(B) CRITERIA.—AN approved plan may—

‘(i) establish targeted goals for increasing
fluid milk, fruit, and vegetable consumption
throughout the school or institution or at
school or institution activities;

“(ii) improve the accessibility, presen-
tation, positioning, or promotion of fluid
milk, fruits, and vegetables throughout the
school or institution or at school or institu-
tion activities;

‘“(iii) improve the ability of a school or in-
stitution to tailor its food services to the
customs and demographic characteristics
of—

““(1) the population of the school or institu-
tion; and

“(I1) the area where the school or institu-
tion is located; and

““(iv) provide—

“(1) increased standard serving sizes for
fluid milk consumed in middle and high
schools; and

“(I1) packaging, flavor variety, merchan-
dising, refrigeration, and handling require-
ments that promote the consumption of fluid
milk, fruits, and vegetables.

““(C) ADMINISTRATION.—In establishing cri-
teria for approval of plans under this sub-
section, the Secretary shall—

‘(i) take into account relevant research;
and

““(if) consult with school food service pro-
fessionals, nutrition professionals, food proc-
essors, agricultural producers, and other
groups, as appropriate.

““(3) REIMBURSEMENT RATES.—

“(A) IN GENERAL.—For purposes of admin-
istering the program established under para-
graph (1), the Secretary shall increase reim-
bursement rates for meals under this Act
and the Child Nutrition Act of 1966 in an
amount equal to not less than 2 cents and
not more than 10 cents per meal, to reflect
the additional costs incurred by schools and
institutions in increasing the consumption
of fluid milk, fruits, and vegetables under
the program.

‘“(B) CRITERIA.—The Secretary may vary
the increase in reimbursement rates for
meals based on the degree to which the
school or institution adopts the criteria es-
tablished by the Secretary under paragraph
2).”.
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SEC. 102. GRANTS TO SUPPORT FARM-TO-CAFE-
TERIA PROJECTS.

Section 12 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1760) (as
amended by section 101) is amended by add-
ing at the end the following:

“(r) GRANTS TO SUPPORT FARM-TO-CAFE-
TERIA PROJECTS.—

““(1) IN GENERAL.—ToO improve access to
local foods in schools and institutions re-
ceiving funds under this Act and the Child
Nutrition Act of 1966 (42 U.S.C. 1771 et seq.)
(other than section 17 of that Act (42 U.S.C.
1768)), the Secretary shall provide competi-
tive grants to nonprofit entities and edu-
cational institutions to establish and carry
out farm-to-cafeteria projects that may in-
clude the purchase of equipment, the pro-
curement of foods, and the provision of
training and education activities.

““(2) PREFERENCE FOR CERTAIN PROJECTS.—
In selecting farm-to-cafeteria projects to re-
ceive assistance under this subsection, the
Secretary shall give preference to projects
designed to—

“(A) procure local foods from small- and
medium-sized farms for the provision of
foods for school meals;

““(B) support nutrition education activities
or curriculum planning that incorporates the
participation of school children in farm and
agriculture education projects; and

“(C) develop a sustained commitment to
farm-to-cafeteria projects in the community
by linking schools, agricultural producers,
parents, and other community stakeholders.

““(3) TECHNICAL ASSISTANCE AND RELATED
INFORMATION.—

““(A) TECHNICAL ASSISTANCE.—In carrying
out this subsection, the Secretary may pro-
vide technical assistance regarding farm-to-
cafeteria projects, processes, and develop-
ment to an entity seeking the assistance.

“(B) SHARING OF INFORMATION.—The Sec-
retary may provide for the sharing of infor-
mation concerning farm-to-cafeteria projects
and issues among and between government,
private for-profit and nonprofit groups, and
the public through publications, conferences,
and other appropriate means.

““(4) GRANTS.—

“(A) IN GENERAL.—From amounts made
available to carry out this subsection, the
Secretary shall make grants to assist private
nonprofit entities and educational institu-
tions to establish and carry out farm-to-cafe-
teria projects.

“(B) MAXIMUM AMOUNT.—The maximum
amount of a grant provided to an entity
under this subsection shall be $100,000.

““(C) MATCHING FUNDS REQUIREMENTS.—

“(i) IN GENERAL.—The Federal share of the
cost of establishing or carrying out a farm-
to-cafeteria project that receives assistance
under this subsection may not exceed 75 per-
cent of the cost of the project during the
term of the grant, as determined by the Sec-
retary.

“(it) FORM.—In providing the non-Federal
share of the cost of carrying out a farm-to-
cafeteria project, the grantee shall provide
the share through a payment in cash or in
kind, fairly evaluated, including facilities,
equipment, or services.

“(iil) SOURCE.—AnN entity may provide the
non-Federal share through State govern-
ment, local government, or private sources.

‘(D) ADMINISTRATION.—

“(i) SINGLE GRANT.—A farm-to-cafeteria
project may be supported by only a single
grant under this subsection.

“(ii) TERM.—The term of a grant made
under this subsection may not exceed 3
years.

““(5) EVALUATION.—Not later than January
30, 2008, the Secretary shall—

“(A) provide for the evaluation of the
projects funded under this subsection; and
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“(B) submit to the Committee on Edu-
cation and the Workforce of the House of
Representatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate a report on the results of the evaluation.

““(6) FUNDING.—

“(A) IN GENERAL.—On October 1, 2002, and
on each October 1 thereafter through Octo-
ber 1, 2007, out of any funds in the Treasury
not otherwise appropriated, the Secretary of
the Treasury shall transfer to the Secretary
of Agriculture to carry out this subsection
$10,000,000, to remain available until ex-
pended.

““(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
section the funds transferred under subpara-
graph (A), without further appropriation.”.

TITLE 11—SCHOOL BREAKFAST AND
RELATED PROGRAMS
SEC. 201. STATE ADMINISTRATIVE EXPENSES.

(@) MINIMUM AMOUNT.—Section 7(a)(2) of
the Child Nutrition Act of 1966 (42
U.S.C.1776(a)(2)) is amended by striking the
last sentence and inserting the following:
“In no case shall the grant available to any
State under this subsection be less than
$200,000, as adjusted in accordance with sec-
tion 11(a)(3)(B) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C.
1759a(a)(3)(B)).”.

(b) EXTENSION.—Section 7(g) of the Child
Nutrition Act of 1966 (42 U.S.C. 1776(g) is
amended by striking ‘2003 and inserting
2008,

SEC. 202. SPECIAL SUPPLEMENTAL PROGRAM
FOR WOMEN, INFANTS AND CHIL-
DREN.

(a) SENSE OF CONGRESS ON FuLL FUNDING
FOR WIC.—It is the sense of Congress that
the special supplemental nutrition program
for women, infants, and children established
under section 17 of the Child Nutrition Act of
1966 (42 U.S.C. 1786) should be fully funded for
fiscal year 2004 and each subsequent fiscal
year so that all eligible participants for the
program will be permitted to participate at
the full level of participation for individuals
in their category, in accordance with regula-
tions promulgated by the Secretary of Agri-
culture.

(b) REAUTHORIZATION OF PROGRAM.—Sec-
tion 17(g)(1) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(g)(1)) is amended in the
first sentence by striking ‘2003’ and insert-
ing ‘“2008’".

(c) NUTRITION SERVICES AND ADMINISTRA-
TION FUNDS.—Section 17(h) of the Child Nu-
trition Act of 1966 (42 U.S.C. 1786(h)) is
amended—

(1) in paragraph (2)(A), by striking ‘2003
and inserting ‘“2008’’; and

(2) in paragraph (10)(A), by striking ‘2003”
and inserting ‘“2008"".

(d) FARMERS’ MARKET NUTRITION PRO-
GRAM.—Section 17(m) of the Child Nutrition
Act of 1966 (42 U.S.C. 1786(m)) is amended—

(1) in paragraph (1), by striking ““(m)(1)
Subject” and all that follows through ‘‘the
Secretary’ and inserting the following:

“(m) FARMERS’ MARKET NUTRITION PRO-
GRAM.—

““(1) IN GENERAL.—The Secretary’’;

(2) in paragraph (6)(B)—

(A) by striking ““(B)(i) Subject to the avail-
ability of appropriations, if’” and inserting
the following:

“(B) MINIMUM AMOUNT.—If"’; and

(B) by striking clause (ii); and

(3) in paragraph (9), by striking ““(9)(A)”
and all that follows through the end of sub-
paragraph (A) and inserting the following:

““(9) FUNDING.—

“(A) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, the
Secretary of the Treasury shall transfer to
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the Secretary of Agriculture to carry out
this subsection—

‘(i) on October 1, 2003, $25,000,000;

‘(i) on October 1, 2004, $29,000,000;

‘“(iii) on October 1, 2005, $33,000,000;

‘(iv) on October 1, 2006, $37,000,000; and

““(v) on October 1, 2007, $41,000,000.

‘“(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
section the funds transferred under subpara-
graph (A), without further appropriation.

““(C) AVAILABILITY OF FUNDS.—Funds trans-
ferred under subparagraph (A) shall remain
available until expended.”.

SEC. 203. NUTRITION EDUCATION AND TRAINING.

Section 19(i) of the Child Nutrition Act of
1966 (42 U.S.C. 1788 (i)) is amended by strik-
ing ‘(i) AUTHORIZATION OF APPROPRIATIONS.—
” and all that follows through the end of
paragraph (1) and inserting the following:

‘(i) FUNDING.—

“(1) PAYMENTS.—

“(A) IN GENERAL.—On October 1, 2003, and
on each October 1 thereafter through Octo-
ber 1, 2007, out of any funds in the Treasury
not otherwise appropriated, the Secretary of
the Treasury shall transfer to the Secretary
of Agriculture to carry out this section
$27,000,000, to remain available until ex-
pended.

‘“(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this section
the funds transferred under subparagraph
(A), without further appropriation.

““(2) GRANTS.—

“(A) IN GENERAL.—Grants to each State
from the amounts made available under sub-
paragraph (A) shall be based on a rate of 50
cents for each child enrolled in schools or in-
stitutions within the State.

“(B) MINIMUM AMOUNT.—The minimum
amount of a grant provided to a State for a
fiscal year under this section shall be
$200,000, as adjusted in accordance with sec-
tion 11(a)(3)(B) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C.
1759a(a)(3)(B)).”.

TITLE IIl—EFFECTIVE DATE
SEC. 301. EFFECTIVE DATE.

This Act and the amendments made by

this Act take effect on October 1, 2003.

——————

McCAIN-FEINGOLD CAMPAIGN
FINANCE LAW

Mr. FEINGOLD. Mr. President, at
3:45 p.m. on Friday afternoon, a three-
judge panel of the United States Dis-
trict Court for the District of Columbia
released a long-awaited decision in the
case of McConnell v. FEC. That is the
lawsuit challenging the constitu-
tionality of the Bipartisan Campaign
Reform Act of 2002, sometimes known
as the McCain-Feingold bill.

Over 80 different plaintiffs partici-
pated in the case, which was defended
by the Department of Justice and the
Federal Election Commission. Six con-
gressional sponsors of the law, Senator
JOHN McCAIN, Senator OLYMPIA SNOWE,
Senator JAMES JEFFORDS, Representa-
tive CHRISTOPHER SHAYS, Representa-
tive MARTY MEEHAN, and I, intervened
as defendants in the case.

A number of commentators and law-
yers for the parties have commented
that the most important aspect of this
decision is that it has finally come
down. | agree with that. From the very
beginning of our effort to reform the
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campaign laws over a period of 7 years,
we knew that the Supreme Court of the
United States would decide the fate of
the law. We provided for expedited con-
sideration of any challenge to the law’s
constitutionality by having a three-
judge panel hear the case as the trial
court with a direct appeal to the Su-
preme Court.

Discovery and briefing in the case
proceeded on a very fast track, and the
court heard oral argument on Decem-
ber 4, 2002, an argument which | had a
chance to attend in part. At that argu-
ment, the chief judge of the panel sug-
gested that the panel would rule by the
end of January. It took considerably
longer than that, and now we know
why. On Friday, the court released
over 1,600 pages of opinions. A shifting
majority among the three judges
upheld some of the most important
portions of the law while it struck
down some others.

Now that the three-judge panel has
finally ruled, the Supreme Court can
take the case and begin its consider-
ation of the constitutional issues
raised by the law. | hope the Court will
act quickly, but I also hope it will act
carefully and judiciously as, of course,
we assume it will. The decision of the
Court will shape the conduct of elec-
tions and fundraising in this country
for many years to come.

While the district court opinion will
become a mere footnote to history once
the Supreme Court rules, | believe it is
useful to comment on the decision
today because the press coverage of the
details of the ruling has been some-
times contradictory, and unfortunately
in a number of cases the press reports
were simply inaccurate about what had
happened with the court decision. This
is not surprising given the complexity
of the ruling and the length of the
opinions. For the benefit of my col-
leagues, particularly those who sup-
ported our long effort to pass reform, |
wanted to discuss today what the court
did and did not do.

The court’s ruling was shaped by two
different 2-1 majorities. U.S. Circuit
Judge Karen Henderson would have
struck down much of the law, while
U.S. District Judge Colleen Kollar-
Kotelly would have upheld most of it.
The deciding vote in most cases was
U.S. District Judge Richard Leon, who
sided with Judge Henderson on some
issues and with Judge Kollar-Kotelly
on others. The three judges were unani-
mous on a handful of issues, mostly on
some of the minor provisions in the
bill, but also on one very significant
portion of the soft money ban.

Let me start with soft money, espe-
cially in light of the headlines that
screamed ‘‘soft money ban struck
down.” Those headlines were not cor-
rect.

Let me start with soft money, which
was the core of the reform effort and
was dealt with in title | of the McCain-
Feingold bill.

The court struck down our prohibi-
tion on national parties raising soft
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money. Under this ruling, national
party committees may again raise un-
limited contributions from unions, cor-
porations, and wealthy individuals.
That, of course, assumes that the Su-
preme Court agrees with this point,
which frankly | believe they will not.
State parties were never prohibited
from raising such money under
McCain-Feingold. Each State’s fund-
raising activities are governed by State
law. That is quite key to under-
standing exactly what happened by the
ruling.

The court left intact, however, the
prohibition on the national parties
spending soft money on public commu-
nications, such as broadcast adver-
tising, television ads, that promotes,
supports, attacks, or opposes a Federal
candidate. Over the past four election
cycles, dating back to the 1996 cam-
paign, both Federal and State parties
have spent millions upon millions of
dollars of soft money on television ads
attacking candidates of the other
party.

Frankly, it was this practice, the use
of soft money for television ads, that
more than anything else drove Senator
McCAIN and I, and the other authors
and supporters of the bill, to work so
hard for 7 years.

This court, this district court, upheld
the ban on ads being paid for by soft
money.

The so-called issue ads are the big-
gest end run around the campaign fi-
nance laws out there, and they were
the core of what McCain-Feingold is
trying to stop. | am pleased to say the
district court upheld our efforts in that
area.

Under this ruling, party committees
can raise soft money but they cannot
spend it on all those phony issue ads
you see on television all throughout
the campaigns and about which so
many people have complained. They
can spend it, however, under this rule,
on other activities that Congress deter-
mined in BCRA had a significant effect
on Federal elections, such as voter reg-
istration drives conducted near in time
to Federal elections and voter identi-
fication and voter registration efforts.

In upholding the prohibitions on the
parties spending soft money to finance
election-related advertising, | firmly
believe the basic principle of McCain-
Feingold was upheld. The court recog-
nized the corrupting effect of this
money and the power of Congress to
regulate it when it affects Federal elec-
tions. That is a significant finding.

Note that the court did not find that
the first amendment or free speech rul-
ings or practices restrict or prevent a
complete ban on ads paid for by soft
money. That was the biggest issue out
here in the debate over 7 years, and
even this district court agreed with
that fundamental principle of McCain-
Feingold.

When the case goes to the Supreme
Court, congressional supporters of the
law and the United States will urge the
Court to recognize that the corrupting
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effect of soft money on our political
process is not eliminated by simply re-
stricting its use to so-called party-
building activities. So there is no ques-
tion, we hope for an even stronger rul-
ing from the Supreme Court. Further-
more, there is ample evidence, we be-
lieve, that the Kkinds of activities the
district court determined can still be
financed with soft money do, in fact,
have a major impact on Federal elec-
tions.

The same 2-to-1 majority that struck
down the ban on national parties rais-
ing soft money also held unconstitu-
tional the prohibition of parties raising
soft money for or transferring soft
money to advocacy groups. The other
2-to-1 majority upheld the prohibition
on State candidates spending money on
advertisements that mention Federal
candidates and promote, support, at-
tack, or oppose these candidates.

Again, not only did the court say
that at the Federal level the parties
could not buy soft money TV ads, but
also the State parties cannot run ads
on behalf of Federal candidates using
soft money—again, very different from
what you might have assumed had you
been watching CNN late Friday after-
noon.

All three judges, however—and |
think this is very significant—uphold
the crucial portion of the new law that
simply prohibits Federal officeholders
and candidates from raising and spend-
ing soft money. This is a significant
blow to those who wanted to believe
when they first heard about this deci-
sion that it had somehow restored the
status quo of political fundraising and
campaign spending in this country.

Even Judge Henderson, who ruled
against our side on virtually every
other matter, rejected most of the new
justifications of the new law offered by
its proponents. Even she recognized the
fact that there is an appearance of cor-
ruption created when Members of Con-
gress or other Federal officials seek to
raise huge donations from corpora-
tions, unions, or wealthy individuals.
She upheld this provision under the
highest standard of review, strict scru-
tiny.

Today, just like last Thursday, it is
still against the law—a criminal viola-
tion—for a Member of Congress to call
up a union, an individual, or a cor-
porate entity and ask for unlimited
campaign contributions. It cannot be
done today any more than it could
have been done a few days ago.

It is important to know that the pro-
vision of the law upheld in this part of
the court’s opinion includes a prohibi-
tion not only on Members themselves
doing this, raising soft money for pur-
poses of broadcast, but also on entities
directly or indirectly established, fi-
nanced, maintained, or controlled by
Federal candidates or officeholders. As
a matter of fact, this is a complete pro-
hibition on soft money fundraising by
these entities.

I misspoke a minute ago saying it
only related to broadcast. This prohibi-
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tion on Federal officeholders and enti-
ties directly or indirectly established
by them relates to any kind of fund-
raising for any kind of soft money
whatever. Therefore, leadership PACs
maintained by Members of Congress
may still not raise soft money under
this ruling; nor can the congressional
campaign committees which are clear-
ly established and controlled by Mem-
bers of Congress to aid the reelection
efforts of themselves and their col-
leagues.

Now, unfortunately the former head
of one such committee quickly an-
nounced he would begin raising soft
money immediately anyway. He might
want to get some legal advice first. Al-
though the soft money portion of the
court’s ruling certainly changes much
in the political fundraising landscape,
it leaves one very important part of
the new regime imposed by the
McCain-Feingold bill: Members of Con-
gress and the executive branch must
stay out of the soft money game alto-
gether. Especially in this period of un-
certainty between now and when the
Supreme Court issues its decision, the
spectacle of Members of Congress get-
ting out their old soft money
Rolodexes and dialing for dollars again
would be more than the American peo-
ple would stand.

So | am not only very pleased but re-
lieved that the district court recog-
nized the importance of stopping the
part of the soft money system that
some of us have referred to as legalized
extortion or legalized bribery or, more
directly, simply a shakedown.

Title Il of the McCain-Feingold bill
dealt with what we called election-
eering communications, the phony
issue ads by outside groups that com-
manded so much attention during the
last few election cycles. Here again,
the court was divided. It did strike
down the primary definition of elec-
tioneering communications we had re-
ferred to on the floor as the bright line
test. Actually, we also referred to it as
the Snowe-Jeffords provision. Under
that formulation, an ad that ran within
60 days of a general election or 30 days
of a primary could be financed only
with hard money; that is, only through
a PAC set up by the company, union, or
group running the ad.

Now, a majority of the district court
panel believed this definition was over-
ly broad because it would capture a
substantial number of ‘“‘true issue ads”’
as well as those aimed at election-
eering.

Again, despite the initial erroneous
reports, there was more to the decision
than that—quite dramatically more.
The court upheld a fallback definition
which was originally added on the floor
by Senator SPECTER during the debate
in 2001. That definition uses language
similar to that which we employed in
the soft money ban to address phony
issue ads run by the parties. So if an ad
promotes, supports, attacks, or opposes
a candidate, it still must be paid for
with hard money. The court also
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upheld the Wellstone amendment that
applied this definition to ads run by ad-
vocacy groups in addition to labor
unions and for-profit corporations and
upheld the disclosure requirements in
the law.

The definition upheld by the district
court actually is not limited to a 30- or
60-day window. So at any time during
the election cycle, including today,
groups may not use soft money to run
ads attacking candidates in this man-
ner. This is very significant. The defi-
nition is broader and will very likely
cover many more ads in the primary
definition of electioneering commu-
nications that we passed. The court
even threw out a clause included by
Senator SPECTER to attempt to narrow
the definition, declaring it made the
overall definition too vague. Frankly, |
don’t know whether this ruling will
survive when the Supreme Court rules
on the case.

What is most interesting here is the
majority of the court decided that Con-
gress is not limited to regulating ad-
vertisements that use the so-called
magic words of express advocacy. Year
after year, opponents of McCain-Fein-
gold said you could only limit this to
the magic words, vote for or vote
against. That is not true under this
court’s ruling, and that is a major step
forward, potentially. It recognizes the
Constitution is not a straitjacket leav-
ing the Congress powerless to address
clear efforts to evade the law through
phony issue ads.

In our appeal to the Supreme Court,
we will argue that the 30/60 provision
drafted by Senators SNOWE and JEF-
FORDS is constitutionally defensible be-
cause it gives groups certainty over
what ad is covered and what is not. But
either definition is preferable to the
current very narrow magic words test
that allows a massive evasion of disclo-
sure and source requirements for the
attack ads that tend to dominate the
airways in the weeks before an elec-
tion.

The court reached decisions on a
number of other provisions of the bill.
A number of these decisions were unan-
imous, and | will not take time right
now to go through each of them. I ask
unanimous consent that a summary of
those rulings be printed in the RECORD
at the end of my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. FEINGOLD. Mr. President, in the
next few days a decision will be made
whether to seek a stay of the district
court’s decision. | think the arguments
for such a stay are strong. The parties
have been working under the new cam-
paign finance rules since November of
last year.

To shift to another system for a few
months while the Supreme Court re-
views the case only to shift again when
the Supreme Court rules, whatever its
decision might be, does not make much
sense. It would be preferable for a vari-
ety of reasons to keep things the way
they are now until the Supreme Court
makes a final decision. That decision
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should come in plenty of time for the
parties to prepare for the upcoming
elections.

One of the main arguments for a stay
is that in order to put the district
court’s decision in place, the FEC
would almost certainly have to under-
take a whole new set of rulemaking
proceedings. The FEC worked to put
implementing regulations in place in a
timely manner, as instructed by the
new law. Many of those regulations are
not particularly useful under the law
established by the district court’s deci-
sion. In any event, | call on the parties
to act with restraint, especially until
the courts rule on any requests for a
stay.

As | mentioned at the outset, we
have always known that this case was
headed to the Supreme Court. | am
pleased that the decision of the three
judge panel has come down and that
the final stage of this legal process can
now begin. | have great confidence in
the Department of Justice and in the
legal team that is representing the
congressional sponsors. They did an ex-
traordinary job in assembling a factual
record and laying out the arguments
for the law’s constitutionality in the
district court.

These lawyers are acting to defend a
legislative product that reflects not
only political compromise, but also
great care and attention to constitu-
tional principles and the American
people’s desire for a political system
that is based on ideas and not money.
I am proud to continue the fight for
campaign finance reform in the courts,
and | again thank my colleagues for
their support in this long effort.

I chose to come to the floor because
if anybody had read the news accounts
on Friday and Saturday, frankly, they
would not have any idea of what the
actual effect of this ruling was which
was, on balance, positive, in favor of
campaign finance reform. But we do
hope the U.S. Supreme Court will even
go further and complete the job.

EXHIBIT 1

Coordionation—A 2-1 majority of the court
rejected challenges to the coordination pro-
visions. It held that a challenge to the provi-
sion that requires the FEC to issue new regu-
lations was premature.

Independent/coordinated party expendi-
tures—By a 3-0 vote, the court struck down
the provision of the bill that requires parties
to choose once a candidate had been nomi-
nated between making independent or 441a(d)
expenditures.

Millionaire provisions—By a 3-0 vote, the
court decided that the plaintiffs lacked
standing to challenge the millionaire amend-
ments.

Stand by your ad—BYy a 3-0 vote, the court
determined that the candidate plaintiffs do
not have standing to challenge the Wyden
amendment requiring candidates to person-
ally appear in ads that attack their oppo-

nents in order to get the lowest unit rate.

Increased contribution limits—By a 3-0
vote, the court ruled that the Adams plain-
tiffs do not have standing to challenge the
increased contributions limits.

Minors’ contributions—By a 3-0 vote, the
court struck down the ban on contributions
by minors.

ID of sponsors—The court upheld the Dur-
bin amendment requiring more identifying
information on the identification of the
sponsor or sponsors of a political ad.
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Disclosure of broadcasting records—By a 3—
0 vote, but for differing reasons, the court
struck down the Hagel amendment requiring
broadcasting stations to maintain and make
publicly available records of requests to pur-
chase political advertising time.

———————

RECESS APPOINTMENT OF PETER
EIDE

Mr. DURBIN. Mr. President, today |
rise to share my concerns about the re-
cess appointment of Peter Eide to fill
the post of general counsel at the Fed-
eral Labor Relations Authority.

Recently, President Bush announced
several recess appointments of pending
nominees to fill posts in his adminis-
tration. One of those appointments was
granted to Peter Eide. Mr. Eide’s nomi-
nation has been under active consider-
ation by the Governmental Affairs
Committee since its referral, and a
public hearing to consider his appoint-
ment was held on April 10. I am dis-
appointed that the President chose to
exercise his discretion to make this re-
cess appointment rather than allowing
the advice and consent process to con-
tinue on course.

Mr. Eide’s credentials would make
him an impeccable candidate for any
number of positions in the Federal
Government. However, General Counsel
at the Federal Labor Relations Author-
ity is not one of them.

The position to which Mr. Eide was
appointed is described under law as
being a neutral party in the settlement
of disputes that arise between Federal
agencies and unions on matters out-
lined in the Federal Service Labor
Management Relations statute. How-
ever, for the past 12 years, Mr. Eide has
been an outspoken critic of labor pro-
tections on behalf of the Chamber of
Commerce. He has consistently sup-
ported the dilution of protections for
workers. He opposed OSHA regulations
on safety and health programs, includ-
ing ergonomics standards. He opposed
provisions of the 1991 Civil Rights Act
that provide compensatory damages
and jury trials for violations of the
Americans with Disabilities Act. He
advocated a policy that would exempt
employers who hired former welfare re-
cipients from employment discrimina-
tion laws for 18 months. He consist-
ently opposed increases in the Federal
minimum wage. | find it disconcerting
that someone who has been such a pas-
sionate and unrelenting foe of such
labor protections for so many years
would not only seek this position, but
feel he is qualified to be the general
counsel of the Federal Labor Relations
Authority.

Looking beyond his former policy po-
sitions, Mr. Eide also lacks the reqg-
uisite experience with Federal labor-
management relations that | believe
this important post necessitates. Most
of his recent labor law experience has
been in the private sector representing
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management viewpoints. Nothing in
his experience indicates he has the
qualifications to perform a job rep-
resenting Federal employee labor con-
cerns.

Given his background, Federal em-
ployee labor organizations are worried
about Mr. Eide’s ability to perform the
functions of his new post. | believe
they have good reason to be concerned.
I am submitting for the RECORD letters
that | have received from Federal labor
union leaders in opposition to Mr.
Eide’s nomination. | ask unanimous
consent that these documents be print-
ed in the RECORD at the conclusion of
my statement.

As | have previously stated, Mr. Eide
has the qualifications to serve in hun-
dreds of positions throughout the Fed-
eral Government. General Counsel at
the Federal Labor Relations Authority
is simply not one of them.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE NATIONAL TREASURY EMPLOY-
EES UNION,
March 26, 2003, Washington, DC.
Hon. RICHARD J. DURBIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR DuRBIN: The National
Treasury Employees Union, the largest inde-
pendent union of federal employees, respect-
fully opposes the nomination of Peter Eide
to be General Counsel of the Federal Labor
Relations Authority (FLRA).

As members of the Governmental Affairs
committee are aware, the General Counsel of
the FLRA is charged with enforcing the pro-
visions of the Federal Sector Labor-Manage-
ment Relations Statute (FSLMRS). The Gen-
eral Counsel directs the operations of the
FLRA'’s regional offices in their investiga-
tion of unfair labor practices and in their
conduct of representation matters, such as
running elections and making appropriate
unit determinations. The General Counsel is
the prosecutor for the FLRA; the incumbent
determines, in the first instance, whether to
pursue alleged misconduct and, if so, under
what legal theory. The refusal of the General
Counsel to issue a complaint on an alleged
unfair labor practice charge is unreviewable.
If the General Counsel does issue a com-
plaint, he or she controls the course of the
litigation before the FLRA.

Mr. Eide, in our opinion, is not qualified to
perform the important responsibilities of the
position of General Counsel. Although the
General Counsel is the chief prosecuting law-
yer for the FLRA, Mr. Eide has not been a
practicing lawyer since 1990. Moreover, his
legal experience up to the date was confined
to private sector labor relations. There is
nothing in his record that indicates any ex-
perience whatsoever in federal sector labor
relations, which differs in many major re-
spects from its private sector counterpart.

Perhaps even more troubling to NTEU, Mr.
Eide’s work for the last twelve years has
been as an advocate for the dilution of statu-
tory protections for employees. As Manager
and then Director of Labor Policy for the
Chamber of Commerce, Mr. Eide has worked
to oppose OSHA regulations on safety and
health programs. For example, he has proud-
ly pointed to this role in spearheading a coa-
lition of businesses and associations oppos-
ing OSHA ergonomics regulations. He has
also worked vigorously to undermine the
Fair Labor Standards Act and to amend
Title VII of the Civil Rights Act of 1964. In
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short, there is nothing in this record to indi-
cate that Mr. Eide would energetically en-
force the statutory protections of the
FSLMRS, if confirmed as General Counsel.

The General Counsel of the FLRA oper-
ates, to a large extent, without review by the
members of the Authority or by any court. If
he refuses to pursue allegations of mis-
conduct, the injured entity has no other
legal recourse. This broad prosecutorial dis-
cretion makes the incumbent an extremely
powerful figure in the federal sector labor re-
lations. It should not be entrusted to one
whose career has been devoted to advocacy
of diminution of statutory protections for
workers.

NTEU therefore asks you to oppose the
nomination of Peter Eide to be General
Counsel of the FLRA.

Sincerely yours,
COLLEEN M. KELLEY,
National President.
AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES, AFL-CIO
April 9, 2003, Washington, DC.
The Hon. RICHARD DURBIN,
Committee on Governmental Affairs,
U.S. Senate, Washington, DC.

DEAR SENATOR DURBIN: On behalf of the
American Federation of Government Em-
ployees, AFL-CIO, I am writing to express
our opposition to the nomination of Peter
Eide to be General Counsel of the Federal
Labor Relations Authority (FLRA).

The General Counsel of the FLRA is, in ef-
fect, the chief prosecutor of unfair labor
practices. Over 80 percent of unfair labor
practices in the federal sector are filed by
unions. The General Counsel of the FLRA,
therefore, is primarily called upon to enforce
the labor statute on behalf of unions. Mr.
Eide’s career, for over the past decade, would
indicate that he is ideologically incapable of
performing this task.

In this regard, our review of his resume
clearly shows that Mr. Eide has spent the
last twelve years working for the Chamber of
Commerce as the chief architect of every
Chamber effort opposing every labor initia-
tive. From his opposition to Senator Edward
Kennedy’s ergonomics initiative to pro-
moting a diminution of Fair Labor Stand-
ards Act and Equal Employment Oppor-
tunity protections, Mr. Eide’s efforts have
been dedicated 100% of the time to opposing
the labor movement and worker-friendly
statutes.

Section 7101, the ‘“‘findings and purpose’’
section of the Federal Service Labor-Man-
agement Relations statute, states that:

““(a) The Congress finds that—

(1) experience in both private and public
employment indicates that the statutory
protection of the right of employees to orga-
nize, bargain collectively, and participate
through labor organizations of their own
choosing in decisions which affect them—

(A) safeguards the public interest.

(B) contributes to the effective conduct of
public business, and

(C) facilities and encourages the amicable
settlements of disputes between employees
and their employers involving conditions of
employment; and

(2) the public interest demands the highest
standards of employee performance and the
continued development and implementation
of modern and progressive work practices to
facilitate and improve employee perform-
ance and the efficient accomplishment of the
operations of the Government.

Therefore, labor organizations and collec-
tive bargaining in the civil service are in the
public interest.”

AFGE respectfully submits that Mr. Eide’s
entire adult career is inexorably inconsistent
and opposed to the stated Congressional
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“findings and purpose’ of Section 7101, and
his nomination should be opposed.
Sincerely,
BoBBY L. HARNAGE, SR.,
National President.

———

MEASURES READ FOR FIRST
TIME—H.R. 6 AND H.R. 1298

Mr. McCONNELL. Mr. President, 1
understand that H.R. 6 and H.R. 1298
are at the desk, and | ask for their first
reading.

The PRESIDING OFFICER. The
clerk will read the bills by title for the
first time.

The legislative clerk read as follows:

A bill (H.R. 6) to enhance energy conserva-
tion and research and development, to pro-
vide for security and diversity in the energy
supply for the American people, and for
other purposes.

A bill (H.R. 1298) to provide assistance to
foreign countries to combat HIV/AIDS, tu-
berculosis, and malaria, and for other pur-
poses.

Mr. MCCONNELL. | ask for their sec-
ond reading and object to further pro-
ceedings on the matters.

The PRESIDING OFFICER. The ob-
jection is heard. The bills will remain
at the desk.

———

UNANIMOUS CONSENT AGREE-
MENT—EXECUTIVE CALENDAR

Mr. MCCONNELL. As in executive
session, | ask unanimous consent that
on Wednesday, May 7, at a time to be
determined by the majority leader,
after consultation with the Democratic
leader, the Senate proceed to executive
session to consider Calendar No. 6, the
NATO expansion treaty on today’s Ex-
ecutive Calendar. | further ask unani-
mous consent that the treaty be con-
sidered as having passed through its
various parliamentary stages up to and
including the presentation of the reso-
lution of ratification; further, that the
nine committee-recommended declara-
tions and three understandings be con-
sidered agreed to; there then be 4 hours
for debate equally divided between the
chairman and the ranking member;
provided further that the only amend-
ments in order be the following: a War-
ner-Levin-Roberts on a consensus, a
Levin-Warner on suspension, and a
Dodd on administrative structure.

Further, there be 60 minutes equally
divided on each of the amendments,
with relevant second degrees in order
and limited to 60 minutes as well. | fur-
ther ask that following the disposition
of the above amendments and the use
or yielding back of time, the resolution
of ratification be temporarily set aside;
provided further that the Senate then
proceed to a vote on the adoption of
the resolution of ratification on Thurs-
day, May 8, at a time determined by
the leader, after consultation with the
Democratic leader.

The PRESIDING OFFICER. Is there
objection? The Senator from Nevada.

Mr. REID. Mr. President, | apologize
to the distinguished majority whip, but



S5742

we just received a call from one of the
senior Senators indicating at this stage
we cannot agree to the expansion of
NATO. I will be happy to work with my
friend because this is something on
which Senator BIDEN wants to move
forward. We will do the best we can,
but we just received a call. | will give
the name of the Senator to my friend
at a subsequent time.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. MCCONNELL. | ask the assistant
Democratic leader, then, is it hoped we
can work this out in the morning?

Mr. REID. | think we can work it out
fairly easily by tomorrow noon or
something. If the Senator wanted to
stay around for a little bit, we might
work on it tonight.

———

ORDERS FOR TUESDAY, MAY 6,
2003

Mr. McCONNELL. Mr. President, |
ask unanimous consent that when the
Senate completes its business today it
stand in adjournment until 9:30 a.m.,
Tuesday, May 6. | further ask that fol-
lowing the prayer and the pledge, the
morning hour be deemed expired and
the Journal of proceedings be approved
to date, the time for the two leaders be
reserved for their use later in the day,
and the Senate then begin a period for
morning business until 10:30 a.m., with
the time equally divided between the
two leaders or their designees and with
Members permitted to speak for up to
10 minutes each; provided that at 10:30
a.m., the Senate proceed to the consid-
eration of S. 14, the energy bill, as pro-
vided under the previous order.

| further ask unanimous consent that
the Senate recess from 12:30 to 2:15 for
the weekly party lunches.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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PROGRAM

Mr. MCCONNELL. For the informa-
tion of all Senators, tomorrow the Sen-
ate will be in a period for morning
business until 10:30 a.m. Following
morning business, the Senate will
begin the consideration of the energy
bill. Under the previous agreement, no
amendments will be in order to the bill
until Thursday, but Members are en-
couraged to come to the floor to debate
the bill.

In addition to the energy bill, the
Senate may begin consideration of any
of the following items tomorrow: State
Department reauthorization bill, the
air cargo security bill, the FAA reau-
thorization bill, the NATO expansion
treaty, as well as any nominations that
can be cleared. Therefore, Members
should anticipate rollcall votes during
tomorrow’s session. | encourage Mem-
bers to plan for a busy week with votes
possible each day.

I am going to put in a quorum call in
the hopes that we can work out the
agreement under which we were going
to go to the NATO expansion bill be-
fore we leave tonight.

Mr. REID. | say to my friend, we
should be able to do this in the next
few minutes, one way or the other.

Mr. McCONNELL. | suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCONNELL. Mr. President, I
renew my previous unanimous consent
request related to the treaty consent of
NATO expansion, with the following
proviso: Provided further that the only
amendments in order be the following:
Warner-Levin-Roberts consensus sus-
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pension, 90 minutes equally divided;
Dodd, administrative structure, 60 min-
utes equally divided, with relevant sec-
ond degrees in order and limited to 60
minutes as well.

The PRESIDING OFFICER.
objection?

The Senator from Nevada.

Mr. REID. Mr. President, the way |
read this, we save 30 minutes. Isn’t
that right? It is.

I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCCONNELL. Mr. President, as |
said earlier, looking at the remainder
of the week, in addition to the energy
bill, the Senate may begin consider-
ation of any of the following items to-
morrow: State Department reauthor-
ization bill, the air cargo security bill,
the FAA reauthorization bill, the
NATO expansion treaty, as well as any
additional nominations that can be
cleared. Therefore, Members should an-
ticipate rollcall votes during tomor-
row’s session. | encourage all of our
Members to plan for a very busy week
with votes possible each day.

Is there

————

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. MCCONNELL. If there is no fur-
ther business to come before the Sen-
ate, 1 ask unanimous consent that the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 6:59 p.m., adjourned until Tuesday,
May 6, 2003, at 9:30 a.m.

————

CONFIRMATION
Executive Nomination Confirmed by
the Senate May 5, 2003:
THE JUDICIARY

DEBORAH L. COOK, OF OHIO, TO BE UNITED STATES CIR-
CUIT JUDGE FOR THE SIXTH CIRCUIT.
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EXTENSIONS OF REMARKS

HONORING LEVI JOHN CHETTLE
FOR EARNING THE RANK OF
EAGLE SCOUT

HON. SAM GRAVES

OF MISSOURI
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. GRAVES. Mr. Speaker, | proudly pause
to recognize Levi John Chettle, a very special
young man who has exemplified the finest
qualities of citizenship and leadership by tak-
ing an active part in the Boy Scouts of Amer-
ica, Troop 370, and in earning the most pres-
tigious award of Eagle Scout.

Levi has been very active with his troop,
participating in such Scout activities as Camp
Bartle and the Sea Base High Adventure.
Over the 5 years he has been involved in
Scouting, he has earned 58 merit badges. Ad-
ditionally, Levi has held numerous leadership
positions, serving as patrol leader, troop quar-
termaster, den chief, historian and assistant
senior patrol leader. Levi also has been hon-
ored for his numerous Scouting achievements
with such awards as the World Conservation
Award, the Heritage Trail Award, the 50-Miler
Afloat Award, the National Camping Award,
the 12-Month Camping Award 4 years in a
row, Warrior Little Silent Stalking White Bear
in the Tribe of Mic-O-Say, and the Brother-
hood in the Order of the Arrow.

For his Eagle Scout project, Levi mulched a
playground, painted benches and trash recep-
tacles, and planted 11 flower beds at River-
side Park. Additionally, he applied painted
stencils to over 100 drainage manhole covers
in the City of Riverside.

Mr. Speaker, | proudly ask you to join me in
commending Levi John Chettle for his accom-
plishments with the Boy Scouts of America
and for his efforts put forth in achieving the
highest distinction of Eagle Scout.

—————

A TRIBUTE TO BOB BAKER

HON. JAMES L. OBERSTAR

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. OBERSTAR. Mr. Speaker, | rise with a
heavy heart to pay tribute to a national leader
in civil aviation. Robert J. Baker, an executive
with  American Airlines and its parent, AMR
Corp., for some 35 years, died April 20, at the
much-too-young age of 58.

In his three-and-a-half decades of service
with American, Bob Baker rose from marketing
trainee to Vice Chairman. He joined the airline
in 1968. By 1985, he was running its oper-
ations. He was named Vice Chairman of AMR
in 1998, and held that title until he retired last
year.

Bob Baker served his country by sitting on
several national commissions and advisory
panels. President Clinton appointed Mr. Baker
to a special commission on aviation manage-

ment. Bob Baker also chaired a Federal panel
on the concept of “free flight” as a remedy to
airway congestion. In the dark hours following
the terrorist attacks of September 11, 2001,
President Bush tapped Bob Baker for the
“rapid response team to analyze and revamp
the nation’s airline security.”

When American Airlines bought TWA, Bob
was named chairman of TWA and operated
that airline until it could be integrated with
American, forming the world’s largest airline.

Bob Crandall, long-time chairman of AMR,
noted that Bob Baker was born into the Amer-
ican Airlines family. His father was a station
manager and headquarters executive at the
airline.

“Bob was the kind of guy who came to work
early, stayed late and understood the old say-
ing that 99 percent of genius is perspiration,”
Crandall told the Fort-Worth Star-Telegram.

Crandall’'s successor, Donald Carty, worked
closely with Baker since the late 1980's. Carty
said, “We have lost a true aviation pioneer.
Bob helped shape our company, and, in fact,
our entire industry.”

Mr. Speaker, aviation has lost a premier
professional; an objective, seasoned, thought-
ful voice of reason and balance in this conten-
tious market sector; and an uncompromising,
persistent advocate for safety. Bob was both a
friend and counselor, | shall miss him greatly,
as will all of aviation.

| ask my colleagues to join me in extending
our heartfelt sympathy to his wife, Marty, his
four children and six grandchildren.

———————

ACHIEVEMENTS OF OPERATION
RESPECT

SPEECH OF

HON. LYNN C. WOOLSEY

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, April 29, 2003

Ms. WOOLSEY. Mr. Speaker, | regret that |
was not able to speak on behalf of H. Res.
161, Recognizing the Achievements of Oper-
ation Respect and the “Don’t Laugh at Me”
program, when it was debated and passed by
the House of Representatives on Monday,
April 28, 2003.

| strongly support H. Res. 161 and the work
of the Operation Respect program and its
founder, Peter Yarrow. Operation Respect and
its “Don’t Laugh at Me” program is engaged
in a national effort to transform after-school
programs and children’s summer camps into
more compassionate and respectful environ-
ments. The “Don’t Laugh at Me” program ad-
dresses the issues of emotional and physical
violence among children. It helps to prevent
bullying and promotes compassion and toler-
ance among children.

Operation Respect and its “Don’t Laugh at
Me” program has been presented at over 200
workshops for children in after-school pro-
grams and children’s camps. Over 18,000
educators in 27 states have received training

materials and curriculum to increase mutual
respect and fellowship and create an environ-
ment for children that focuses on their school-
work and promotes social and emotional
growth.

Peter Yarrow, the musician and social activ-
ist, who is a member of Peter, Paul, and Mary
created the “Don't Laugh at Me” initiative.
Peter, himself, has appeared before over 240
educational organizations in over 36 states on
behalf of Operation Respect.

Peter Yarrow is a talented, compassionate
man with a lifelong message of humanity and
caring. We have had the joy of working to-
gether on several occasions. Through his
music, Peter has addressed numerous social
and political causes, none more significant
than Operation Respect: “Don’t Laugh at Me.”
This man, whose songs have had the power
to stir social consciousness and effect change,
is passionately dedicated to developing an en-
vironment of safety, respect, and tolerance in
American schools.

So it is with great pleasure that | join my fel-
low Members of Congress on both sides of
the aisle to recognize the work of Peter
Yarrow and this outstanding program, which
has the enthusiastic support of educators and
school children alike.

———

HONORING STEVEN E. McKEE FOR
EARNING THE RANK OF EAGLE
SCOUT

HON. SAM GRAVES

OF MISSOURI
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. GRAVES. Mr. Speaker, | proudly pause
to recognize Steven E. McKee, a very special
young man who has exemplified the finest
qualities of citizenship and leadership by tak-
ing an active part in the Boy Scouts of Amer-
ica, Troop 370, and in earning the most pres-
tigious award of Eagle Scout.

Steven has been very active with his troop,
participating in such Scout activities as 33
monthly campouts with the troop, 4 Camp-
orees, and 3 Scout mall shows. Over the 4
years he has been involved in scouting, he
has earned 45 merit badges. Additionally, Ste-
ven has held numerous leadership positions,
serving as patrol leader, historian, quarter-
master, guide and senior patrol leader. Steven
also has been honored for his numerous
Scouting achievements with such awards as
the World Conservation Award, the Religious
Knot, Brave Son of Mighty Silver Bird in the
Tribe of Mic-O-Say Award, and the Brother-
hood in the Order of the Arrow Award.

For his Eagle Scout project, Steven
landscaped the entire front area of the
grounds of the Church of the Redeemer, after
construction of the new addition of the church
was finished.

Mr. Speaker, | proudly ask you to join me in
commending Steven E. McKee for his accom-
plishments with the Boy Scouts of America
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and for his efforts put forth in achieving the
highest distinction of Eagle Scout.

———

INTRODUCTORY STATEMENT FOR
H.R. 1949, VENDEE LOAN RES-
TORATION ACT

HON. CHRISTOPHER H. SMITH

OF NEW JERSEY
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. SMITH of New Jersey. Mr. Speaker,
today | am introducing H.R. 1949, the Vendee
Loan Restoration Act. This legislation, which is
cosponsored by my friend LANE Evans of llli-
nois, the Ranking Member of the Committee
on Veterans' Affairs, will re-establish the De-
partment of Veterans Affairs’ highly effective
loan program, which VA terminated adminis-
tratively on January 23, 2003.

When a purchaser agrees to buy a fore-
closed VA home, VA may offer to finance it
through a “vendee” loan to encourage the
prompt sale of the property. Vendee loans are
made at market interest rates and often re-
quire a down payment. Borrowers are as-
sessed a 2.25 percent funding fee that is paid
in cash.

| view vendee loans as an important tool to
obtain a higher return on property sales, which
reduces the overall cost of program oper-
ations. In the past, VA made, and subse-
quently sold, $800 million to $1.2 billion in
such loans each fiscal year. There is an ample
body of empirical data indicating that offering
vendee financing is cost effective. In March
2002, Booz, Allen, and Hamilton, Inc., inde-
pendently analyzed the cost effectiveness of
vendee loan financing. Their report indicated a
savings to the Government of $16 million in
fiscal year 1999 due to vendee financing. We
believe the vendee loan program is based on
sound business principals and should be re-
established.

| urge all of my colleagues to support this
legislation.

——————

HONORING CHIEF EDWARD L.
STINNETTE UPON HIS RETIRE-
MENT

HON. TOM DAVIS

OF VIRGINIA
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. TOM DAVIS of Virginia. Mr. Speaker, |
would like to take this opportunity to pay trib-
ute to Chief Edward L. Stinnette upon his re-
tirement as Fire Chief of the Fairfax County
Fire and Rescue Department after 30 years of
distinguished and dedicated service to the De-
partment.

Chief Stinnette first joined the Fairfax Coun-
ty Fire and Rescue Department in January
1973 as a firefighter. From 1973 through
1985, he gained a great deal of operational
experience within the Department as a com-
pany officer. He also did tours as a shift com-
mander, recruit school coordinator, and station
coordinator. Chief Stinnette was promoted to
Lead Battalion Chief in 1985, and 2 years later
was named Deputy Fire Chief.

Starting in March of 1992, Chief Stinnette
became responsible for the daily operations of
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the department as Assistant Chief of Oper-
ations. He also served as the leader of the
Virginia Task Force One when it was deployed
to Oklahoma City, following the bombing of
the Alfred P. Murrah Building. Initially ap-
pointed as Active Fire Chief December 7,
1998, he was appointed to Fire Chief on April
19, 1999.

As Fire Chief, he has been responsible for
over 1,400 uniformed and civilian employees,
hundreds of volunteers, and a budget of $112
million. Chief Stinnette is a member of the
International Association of Fire Chiefs and
the State Fire Chiefs Association of Virginia.
His strong leadership skills and devotion to
serving the community will be missed.

Mr. Speaker, in closing, | wish the very best
to Edward Stinnette as he is recognized for
his years of service to the Fairfax County Fire
and Rescue Department. During his 30 years
of service, he certainly has earned his rec-
ognition, and | call upon all of my colleagues
to join me in applauding his tenure.

———

HONORING GARRET THOMAS COCH-
RAN FOR EARNING THE RANK
OF EAGLE SCOUT

HON. SAM GRAVES

OF MISSOURI

IN THE HOUSE OF REPRESENTATIVES
Monday, May 5, 2003

Mr. GRAVES. Mr. Speaker, | proudly pause
to recognize Garret Thomas Cochran, a very
special young man who has exemplified the
finest qualities of citizenship and leadership by
taking an active part in the Boy Scouts of
America, Troop 370, and in earning the most
prestigious award of Eagle Scout.

Garret has been very active with his troop,
participating in such Scout activities as the
Sea Base High Adventure, 5 Camporees, 4
Scout mall shows and never missing one, a
total of 63 campouts with his troop. Over the
5 years he has been involved in Scouting, he
has earned 66 merit badges. Additionally, Gar-
ret has held numerous leadership positions,
serving as patrol leader, historian, den chief,
quartermaster, guide, instructor, scribe, assist-
ant senior patrol leader, and senior patrol
leader. Garret also has been honored for his
numerous Scouting achievements with such
awards as the Brotherhood in the Order of the
Arrow, Warrior Honored Son of Little Lone
Yellow Fang in the tribe of Mic-O-Say, the 12-
Month Camping Award 4 years in a row, the
World Conservation Award, the Coup of the
Long Trail Award, and the Coup of the Far
Traveler Award.

For his Eagle Scout project, Garret created
Flag Plaza and erected a flag pole at Vineyard
Church.

Mr. Speaker, | proudly ask you to join me in
commending Garret Thomas Cochran for his
accomplishments with the Boy Scouts of
America and for his efforts put forth in achiev-
ing the highest distinction of Eagle Scout.

May 5, 2003

WE THE PEOPLE . .. THE CITIZEN
AND THE CONSTITUTION

HON. MICHAEL N. CASTLE

OF DELAWARE
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. CASTLE. Mr. Speaker, it is with great
pride that | rise today to congratulate the
young scholars of Smyrna High School, in
Smyrna, Delaware who represented my home
state of Delaware in the We the People . . .
The Citizen and the Constitution program.
They were part of a group of 1,200 students
from across the country who came to Wash-
ington, DC, to compete in the national finals of
this program. These young scholars worked
diligently and persistently to reach the national
finals and through this program have gained a
deeper knowledge and understanding of the
fundamental principles and values of our con-
stitutional democracy.

The names of the honored students are:
Kevin Allen, Christy Baldwin, Joshua Chavez,
Tiffany Coleman, Mike Crain, Alana Cruz, Jen-
nifer Davis, Tom Garnett, Ashley Gillespie,
Stacey Goldsberry, Joshua Hastings, Rebecca
Huff, Erica Huss, Melvin Jamann, Amber
Lech, Aaron McKinney, Jordan Mebane, Mary
Naylor, Shannon Neal, Jessica Oliver,
Michelle Paulish, Jason Reames, Justin Ritter,
Souvenir Ros, Bill Spencer, Stacey Sudler,
Heather Szymanski, Alison Wilson, Kalyn
Wolbert, and Mustafa Zia.

| would also like to extend my congratula-
tions to their teacher, Mr. Marc Deisem, who
deserves much of the credit for the success of
the team.

The We the People . . . The Citizen and
the Constitution program is the most extensive
educational program in the country developed
specifically to educate young students about
the Constitution and the Bill of Rights. The
three-day final competition consisted of hear-
ings modeled after those in the United States
Congress. The students made oral presen-
tations before a panel of adult judges and tes-
tified as constitutional experts before a “con-
gressional committee.” A panel of adult judges
represented various regions of the country and
a variety of appropriate professional fields
served on the congressional committees.
These judges followed up the testimonies with
a series of questions designed to test the stu-
dents’ depth of understanding and their ability
to apply constitutional knowledge to given situ-
ations.

The We the People program is administered
by the Center for Civic Education, and has
provided curricular materials at upper elemen-
tary, middle and high school levels for more
than 26.5 million students nationwide. This
program has promoted civic competence and
responsibility among young students as well
as awareness for contemporary relevance of
the Constitution and Bill of Rights.

The team from Smyrna High School con-
ducted much research in preparation for the
national competition here in Washington, DC.
| congratulate them for their fine work that en-
abled them to come so far in this competition
and to have visited our nation’s capital.
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HONORING JAMES SPENCER
MANSHEIM FOR EARNING THE
RANK OF EAGLE SCOUT

HON. SAM GRAVES

OF MISSOURI
IN THE HOUSE OF REPRESENTATIVES

Monday, May 5, 2003

Mr. GRAVES. Mr. Speaker, | proudly pause
to recognize James Spencer Mansheim, a
very special young man who has exemplified
the finest qualities of citizenship and leader-
ship by taking an active part in the Boy Scouts
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of America, Troop 370, and in earning the
most prestigious award of Eagle Scout.

Jay has been very active with his troop, par-
ticipating in such Scout activities as the Sea
Base High Adventure, Philmont High Adven-
ture, 7 Camporees, 6 Scout mall shows, 3
Klondikes, and over 50 campouts with his
troop. Over the 7 years he has been involved
in Scouting, he has earned 32 merit badges.
Additionally, Jay has held numerous leader-
ship positions, serving as patrol leader, senior
patrol leader and, since his 18th birthday,
serving as the troop’s assistant Scoutmaster.
Jay also has been honored for his numerous
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Scouting achievements with such awards as
the Snorkeling Award, the BSA Lifeguard
Award, the National Camping Award, and the
World Conservation Award.

For his Eagle Scout project, Jay built a new
playground for his church as well as covering
the area with wood chips and erecting a
chain-link fence around the area.

Mr. Speaker, | proudly ask you to join me in
commending James Spencer Mansheim for
his accomplishments with the Boy Scouts of
America and for his efforts put forth in achiev-
ing the highest distinction of Eagle Scout.
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SENATE COMMITTEE MEETINGS

Title IV of Senate Resolution 4,
agreed to by the Senate on February 4,
1977, calls for establishment of a sys-
tem for a computerized schedule of all
meetings and hearings of Senate com-
mittees, subcommittees, joint commit-
tees, and committees of conference.
This title requires all such committees
to notify the Office of the Senate Daily
Digest—designated by the Rules Com-
mittee—of the time, place, and purpose
of the meetings, when scheduled, and
any cancellations or changes in the
meetings as they occur.

As an additional procedure along
with the computerization of this infor-
mation, the Office of the Senate Daily
Digest will prepare this information for
printing in the Extensions of Remarks
section of the CONGRESSIONAL RECORD
on Monday and Wednesday of each
week.

Meetings scheduled for Tuesday, May
6, 2003 may be found in the Daily Digest
of today’s RECORD.

MEETINGS SCHEDULED

MAY 7

9a.m.
Armed Services
Airland Subcommittee
Closed business meeting to mark up those
provisions, which fall within the juris-
diction of the subcommittee, of pro-
posed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of
Defense.
SR-232A
9:30 a.m.
Commerce, Science, and Transportation
To hold hearings to examine climate
change.
SR-253
Judiciary
To hold hearings to examine the nomina-
tions of Consuelo Maria Callahan, of
California, to be United States Circuit
Judge for the Ninth Circuit, and Mi-
chael Chertoff, of New Jersey, to be
United States Circuit Judge for the
Third Circuit.
SD-226
10 a.m.
Banking, Housing, and Urban Affairs
Business meeting to consider S. 709, to be
immediately followed by oversight
hearings to examine the impact of the
global settlement.
SD-538
Indian Affairs
To hold hearings to examine S. 550, to
amend the Indian Land Consolidation
Act to improve provisions relating to
probate of trust and restricted land.
SR-485
Armed Services
Readiness and Management Support Sub-
committee
Closed business meeting to mark up
those provisions, which fall within the
jurisdiction of the subcommittee, of
proposed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of
Defense.
SR-222
10:15 a.m.
Appropriations
Defense Subcommittee
To hold hearings to examine the Na-
tional Guard and Reserve.
SD-192
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11:30 a.m.
Armed Services
Strategic Forces Subcommittee
Closed business meeting to mark up
those provisions, which fall within the
jurisdiction of the subcommittee, of
proposed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of
Defense.
SR-232A
2:30 p.m.
Armed Services
Closed business meeting to mark up pro-
posed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of
Defense.
SR-222
Foreign Relations
International Economic Policy, Export and
Trade Promotion Subcommittee
To hold hearings to examine U.S. energy
security, focusing on Latin America
and West Africa.
SD-419
Commerce, Science, and Transportation
Science, Technology, and Space Sub-
committee
To hold hearings to examine Hydrogen.
SR-253

MAY 8

9:30 a.m.
Appropriations
Agriculture, Rural Development, and Re-
lated Agencies Subcommittee
To hold hearings to examine proposed
budget estimates for fiscal year 2004 for
the Department of Agriculture.
SD-192
Environment and Public Works
Clean Air, Climate Change, and Nuclear
Safety Subcommittee
To hold hearings to examine S. 485, to
amend the Clean Air Act to reduce air
pollution through expansion of cap and
trade programs, to provide an alter-
native regulatory classification for
units subject to the cap and trade pro-
gram.
SD-406
Armed Services
Closed business meeting to mark up pro-
posed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of
Defense.
SR-222
Judiciary
Business meeting to consider pending
calendar business.
SD-226
10 a.m.
Appropriations
Homeland Security Subcommittee
To hold hearings to examine proposed
budget estimates for fiscal year 2004 for
the Bureau of Customs and Border In-
spection, Transportation Security Ad-
ministration, and Federal Law En-
forcement Training Center.
SD-124
Appropriations
Transportation, Treasury and General
Government Subcommittee
To hold hearings to examine proposed
budget estimates for fiscal year 2004 for
the Department of Transportation.
SD-138
1:30 p.m.
Appropriations
Legislative Branch Subcommittee
To hold hearings to examine proposed
budget estimates for fiscal year 2004 for
the Secretary of the Senate and the Ar-
chitect of the Capitol.
SD-124
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2p.m.
Banking, Housing, and Urban Affairs
To hold hearings to examine bus rapid

transit and other bus service innova-
tions.
SD-538
Judiciary

To hold hearings to examine the nomina-
tions of Robert D. McCallum, Jr., of
Georgia, to be Associate Attorney Gen-
eral, and Peter D. Keisler, of Maryland,
to be an Assistant Attorney General,
both of the Department of Justice.

SD-226

MAY 9

9:30 a.m.
Armed Services

Closed business meeting to mark up pro-
posed legislation authorizing appro-
priations for fiscal year 2004 for mili-
tary activities of the Department of

Defense.
SR-222

MAY 13

10 a.m.
Energy and Natural Resources
National Parks Subcommittee

To hold hearings to examine S. 452, to re-
quire that the Secretary of the Interior
conduct a study to identify sites and
resources, to recommend alternatives
for commemorating and interpreting
the Cold War, S. 500, to direct the Sec-
retary of the Interior to study certain
sites in the historic district of Beau-
fort, South Carolina, relating to the
Reconstruction Era, S. 601, to author-
ize the Secretary of the Interior to ac-
quire the McLoughlin House National
Historic Site in Oregon City, Oregon,
for inclusion in the Fort Vancouver
National Historic Site, S. 612, to revise
the boundary of the Glen Canyon Na-
tional Recreation Area in the States of
Utah and Arizona, H.R. 788, to revise
the boundary of the Glen Canyon Na-
tional Recreation Area in the States of
Utah and Arizona, S. 630, to authorize
the Secretary of the Interior to con-
duct a study of the San Gabriel River
Watershed, and H.R. 519, to authorize
the Secretary of the Interior to con-
duct a study of the San Gabriel River

Watershed.
SD-366

MAY 14

9:30 a.m.
Foreign Relations
To hold hearings to examine an original
bill to authorize foreign assistance for
fiscal year 2004, to make technical and
administrative changes to the Foreign
Assistance and Arms Export Control
Acts and to authorize a Millennium
Challenge Account.
SD-419
10 a.m.
Indian Affairs
To hold oversight hearings to examine
the role of funding of the Federal Na-
tional Indian Gaming Commission.
SH-216

MAY 15

9:30 a.m.
Foreign Relations

To continue hearings to examine an
original bill to authorize foreign assist-
ance for fiscal year 2004, to make tech-
nical and administrative changes to
the Foreign Assistance and Arms Ex-
port Control Acts and to authorize a

Millennium Challenge Account.
SD-419
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Governmental Affairs
To hold hearings to examine the Depart-
ment of Homeland Security, focusing
on state and local governments.
SD-342
10 a.m.
Banking, Housing, and Urban Affairs
To hold oversight hearings to examine
the Fair Credit Reporting Act and
issues presented by the Re-authoriza-
tion of the Expiring Preemption Provi-
sions.
SD-538
Indian Affairs
To hold hearings to examine S. 575, to
amend the Native American Languages
Act to provide for the support of Na-
tive American language survival
schools.
SR-485
2p.m.
Appropriations
Foreign Operations Subcommittee
To hold hearings to examine proposed
budget estimate for fiscal year 2004 for
foreign operations.
SD-138
Governmental Affairs
To hold hearings to examine the nomina-
tions of Susanne T. Marshall, of Vir-
ginia, to be Chairman of the Merit Sys-
tems Protection Board, Neil McPhie, of
Virginia, to be a Member of the Merit
Systems Protection Board, Terrence A.
Duffy, of Illinois, to be a Member of the
Federal Retirement Thrift Investment
Board, and Thomas Waters Grant, of
New York, to be a Director of the Secu-
rities Investor Protection Corporation.
SD-342

MAY 20

2:30 p.m.
Foreign Relations
To hold hearings to examine the future
of U.S. economic relations in the West-
ern Hemisphere.
SD-419
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MAY 21

10 a.m.
Indian Affairs
To hold oversight hearings to examine
the proposed reorganization of the Bu-
reau of Indian Affairs.
SR-485

MAY 22

10 a.m.
Indian Affairs
To hold oversight hearings to examine
the status of telecommunications in
Indian Country.
SR-485

JUNE 3

10 a.m.
Indian Affairs
To hold oversight hearings to examine
the status of tribal fish and wildlife
management programs.
SR-485

JUNE 4

10 a.m.

Indian Affairs
To hold hearings to examine S. 281, to
amend the Transportation Equity Act
for the 21st Century to make certain
amendments with respect to Indian
tribes, to provide for training and tech-
nical assistance to Native Americans
who are interested in commercial vehi-
cle driving careers, and S. 725, to
amend the Transportation Equity Act
for the 21st Century to provide from
the Highway Trust Fund additional

funding for Indian reservation roads.
SR-485
2 p.m.

Indian Affairs
To hold oversight hearings to examine
the impacts on tribal fish and wildlife
management programs in the Pacific

Northwest.
SR-485
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JUNE 11
10 a.m.
Indian Affairs

To hold hearings to examine the nomina-
tion of Charles W. Grim, of Oklahoma,
to be Director of the Indian Health
Service, Department of Health and

Human Services.
SR-485

JUNE 18

10 a.m.
Indian Affairs
To hold oversight hearings to examine
Native American sacred places.
SR-485

POSTPONEMENTS

MAY 8

9:30 a.m.
Commerce, Science, and Transportation
To hold hearings to examine the nomina-
tion of Annette Sandberg, of Wash-
ington, to be Administrator of the Fed-
eral Motor Carrier Safety Administra-
tion, to be immediately followed by
hearings to examine the reauthoriza-
tion of National Highway Traffic Safe-
ty Administration.
SR-253
10 a.m.
Appropriations
Labor, Health and Human Services, and
Education Subcommittee
To hold hearings to examine stem cell re-
search.
SD-116
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Senate

Chamber Action
Routine Proceedings, pages S5695-S5742

Measures Introduced: Ten bills were introduced as
follows: S. 986—995. Pages S5725-30

Measures Reported:

Reported on Friday, May 2, during the adjourn-
ment:

S. 824, to reauthorize the Federal Aviation Ad-
ministration, with an amendment in the nature of a
substitute. (S. Rept. No. 108-41)

Reported on today:

S. 753, to amend the Internal Revenue Code of
1986 to provide for the modernization of the United
States Tax Court. (S. Rept. No. 108-42) Page s5725

Additional Cloture Signature—Agreement: A
unanimous-consent agreement was reached providing
that it be in order to add the signature of Senator
Fitzgerald to the cloture motion filed on May 1,
2003. Page S5695

Nomination Considered: Senate resumed consider-
ation of the nomination of Miguel A. Estrada, of
Virginia, to be United States Circuit Judge for the
District of Columbia Circuit. Pages S5714-18

During consideration of this measure today, Senate
also took the following action:

By 52 yeas to 39 nays (Vote No. 140), three-fifths
of those Senators duly chosen and sworn, not having
voted in the affirmative, Senate rejected the fifth
motion to close further debate on the nomination.

Page S5718

Energy Policy Act—Agreement: Pursuant to the
order of May 1, 2003, Senate will proceed to consid-
eration of S. 14, to enhance the energy security of
the United States, at 10:30 a.m., on Tuesday, May
6, 2003. Page S5742

NATO Expansion Treaty—Agreement: A unani-
mous-consent-time agreement was reached providing
that on Wednesday, May 7, 2003, at a time deter-
mined by the Majority Leader, afer consultation with
the Democratic Leader, Senate proceed to executive
session to consider Protocols to North Atlantic Trea-
ty of 1949 on Accession of Bulgaria, Estonia, Latvia,
Lithuania, Romania, Slovakia, and Slovenia (Treaty

Doc. 108-4); that the treaty be considered as having
passed through its various parliamentary stages up to
and including the presentation of the resolution of
ratification; that the 9 Committee declarations and 3
understandings be considered agreed to; that there
be 4 hours for debate equally divided between the
Chairman and Ranking Member of the Committee
on Foreign Relations; and that the only amendments
in order be the following: Warner/Levin/Roberts rel-
ative to consensus and suspension for 90 minutes,
and Dodd relative to administrative structure for 60
minutes and that relevant second degree amend-
ments be in order. Provided further, that following
disposition of the amendments and the use or yield-
ing back of time, the resolution of ratification be
temporarily set aside, and the Senate then proceed to
a vote on adoption of the resolution of ratification
on Thursday, May 8, 2003, at a time determined by
the Majority Leader, afer consultation with the
Democratic Leader. Page S5742

Messages From the President: Senate received the
following message from the President of the United
States:

Transmitting, pursuant to law, the Periodic Re-
port on the National Emergency with Respect to
Sudan; to the Committee on Banking, Housing, and
Urban Affairs. (PM-30) Page S5724

Nominations Confirmed: Senate confirmed the fol-
lowing nomination:

By 66 yeas 25 nays (Vote No. EX. 139), Deborah
L. Cook, of Ohio, to be United States Circuit Judge
for the Sixth Circuit. Pages S5699-S5713, S5742

Messages From the House: Page S5724
Measures Read First Time: Page S5741
Enrolled Bills Presented: Page S5724

Executive Communications:
Additional Cosponsors: Page S5725

Statements on Introduced Bills/Resolutions:
Pages S5730-38

Pages S5724-25

Additional Statements: Pages S5722-24

Record Votes: Two record votes were taken today.
(Total—140) Pages S5713, S5718
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Adjournment: Senate met at 12 noon, and ad-
journed at 6:59 p.m., until 9:30 a.m., on Tuesday,
May 6, 2003. (For Senate’s program, see the remarks
of the Acting Majority Leader in today’s Record on
page S5742.)
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Committee Meetings

No committee meetings were held.

House of Representatives

Chamber Action

Measures Introduced: 4 public bills, H.R.
1949-1952; were introduced. Page H3641
Additional Cosponsors: Page H3641

Reports Filed: No reports were filed today.

Speaker Pro Tempore: Read a letter from the
Speaker wherein he appointed Representative Petri
to act as Speaker Pro Tempore for today. Page H3639

Presidential Message—National Emergency re
Sudan: Read a message from the President wherein
he transmitted a 6 month periodic report on the na-
tional emergency with respect to Sudan that was de-
clared in Executive Order 13067 of Nov. 3, 1997—
referred to the Committee on International Relations
and ordered printed (H. Doc. 108-68).

Pages H3639-40

United States-China Review Commission: Read a
letter from the Minority Leader wherein she ap-
pointed Ms. Carolyn Bartholomew to the United
States-China Review Commission for a term that ex-
pires on December 31, 2003. Page H3640

Senate Messages: Messages received from the Senate
today appear on page H3639.

Referrals: S. 243 and S.J. Res. 3 were referred to
the Committee on International Relations and S. 195
and S. Con. Res. 15 were held at the desk.

Page H3640
Quorum Calls—Votes: No recorded votes or

quorum calls developed during the proceedings of
the House today.

Adjournment: The House met at 2 p.m. and ad-
journed at 2:06 p.m.

Committee Meetings

DEFENSE TRANSPORTATION FOR THE 21ST
CENTURY

Committee on Armed Services: On May 2, the Com-
mittee continued hearings on the Defense Trans-
formation for the 21st Century Act Testimony was

heard from the following officials of the Department
of Defense: David S. C. Chu, Under Secretary, Per-
sonnel and Readiness; and Adm.Vernon E. Clark,
USN, Chief of Naval Operations; and public wit-
nesses.

HOMELAND SECURITY

Committee on Government Reform: Subcommittee on
National Security, Emerging Threats and Inter-
national Relations held a hearing on Homeland Se-
curity: Improving Public Health Surveillance. Testi-
mony was heard from David W. Fleming, M.D.,
Deputy Director, Public Health Science, Centers for
Disease Control and Prevention, Department of
Health and Human Services; David Tornberg, M.D.,
Deputy Assistant Secretary, Clinical and Program
Policy, Department of Defense; and public witnesses.

—

COMMITTEE MEETINGS FOR
TUESDAY, MAY 6, 2003

(Committee meetings are open unless otherwise indicated)

Senate

Committee on Appropriations: Subcommittee on Home-
land Security, to hold hearings to examine proposed
budget estimates for fiscal year 2004 for border and
transportation security, 10 a.m., SD-124.

Committee on Armed Services: Subcommittee on Emerging
Threats and Capabilities, closed business meeting to mark
up those provisions, which fall within the jurisdiction of
the subcommittee, of proposed legislation authorizing ap-
propriations for fiscal year 2004 for military activities of
the Department of Defense, 2:30 p.m., SR-222.

Subcommittee on SeaPower, closed business meeting to
mark up those provisions, which fall within the jurisdic-
tion of the subcommittee, of proposed legislation author-
izing appropriations for fiscal year 2004 for military ac-
tivities of the Department of Defense, 3:30 p.m.,
SR-232A.

Subcommittee on Personnel, closed business meeting to
mark up those provisions, which fall within the jurisdic-
tion of the subcommittee, of proposed legislation author-
izing appropriations for fiscal year 2004 for military ac-
tivities of the Department of Defense, 4:30 p.m.,
SR-222.
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Committee on Commerce, Science, and Transportation: to
hold hearings to examine media ownership, 9:30 a.m.,
SR-253.

Committee on Energy and Natural Resources: Subcommittee
on National Parks, to hold hearings to examine S. 324,
to amend the National Trails System Act to clarify Fed-
eral authority relating to land acquisition from willing
sellers for certain trails in the National Trails System, S.
634, to amend the National Trails System Act to direct
the Secretary of the Interior to carry out a study on the
feasibility of designating the Trail of the Ancients as a
national historic trail, S. 635, to amend the National
Trails System Act to require the Secretary of the Interior
to update the feasibility and suitability studies of four na-
tional historic trails, and S. 651, to amend the National
Trails System Act to clarify Federal authority relating to
land acquisition from willing sellers for the majority of
the trails in the System, 10 a.m., SD-366.

Committee on the Judiciary: Subcommittee on Constitu-
tion, Civil Rights and Property Rights, to hold hearings
to examine judicial nominations, filibusters, and the Con-
stitution, focusing on when a majority is denied its right
to consent, 2:30 p.m., SD-226.

Special Committee on Aging: to hold hearings to examine
Medicare reform and competition, 10 a.m., SD-562.

House

Committee on Appropriations, Subcommittee on Labor,
Health and Human Services, Education and Related
Agencies, on Members of Congress, 9:45 a.m., 2358 Ray-
burn.

Subcommittee on Transportation and Treasury, and Inde-
pendent Agencies, on Secretary of Transportation. 2 p.m., 2358
Rayburn.

Committee on Education and the Workforce, Subcommittee
on Education Reform, hearing on “Protecting Children:
The use of Medication in our Nation’s Schools, 2 p.m.,
2175 Rayburn.

Committee on Financial Services, Subcommittee on Over-
sight and Investigations, hearing entitled “Increasing the
Effectiveness of State Consumer Protections,” 3 p.m.,
2128 Rayburn.

Committee on Government Reform, hearing on H.R. 1836,
Civil Service and National Security Personnel Improve-
ment Act, 10 a.m., 2154 Rayburn.

Subcommittee on Technology, Information Policy, Intergovern-
mental Relations and the Census, hearing entitled “Can Fac-
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tual Data Analysis Strengthen National Security?” Part 1,
3 p.m., 2154 Rayburn.

Committee on House Administration, to mark up Omnibus
Committee Funding resolution, 5 p.m., 1334 Longworth.

Committee on the Judiciary, Subcommittee on Crime,
Terrorism, and Homeland Security, oversight hearing on
Reauthorization of the U.S. Department of Justice: Bu-
reau of Alcohol, Tobacco and Firearms; FBI and DEA, 2
p.m., 2141 Rayburn.

Subcommittee on Crime, Terrorism and Homeland Se-
curity, to mark up H.R. 21, Unlawful Internet Gambling
Funding Prohibition Act, 4 p.m., 2141 Rayburn.

Subcommittee on Immigration, Border Security and
Claims, hearing on the following bills: H.R. 1685, to
amend the Immigration and Nationality Act relating to
posthumous citizenship through death while on active-
duty service during periods of military hostilities to
eliminate the prohibition or immigration benefits for sur-
viving family members and to provide such benefits for
spouses and children; H.R. 1714, Armed Forces Citizen-
ship Act of 2003; H.R. 1799, Fallen Heroes Immigrant
Spouse Fairness Act of 2003; H.R. 1275, to amend the
Immigration and Nationality Act to change the require-
ments for naturalization to citizenship through service in
the Armed Forces of the United States; and H.R. 1814,
Nationalization and Family Protection for Military Mem-
bers Act of 2003, 10 a.m., 2141 Rayburn.

Committee on Resources, hearing on H.R. 1835, National
Security Readiness Act of 2003, 2 p.m., 1324 Longworth.

Committee on Rules, to consider H.R. 766, Nano Tech-
nology Research and Development Act of 2003, 5 p.m.,
H-313 Capitol.

Committee on Small Business, Subcommittee on Work-
force, Empowerment and Government Programs, hearing
on the Current and Future States of the SBIR, FAST and
MEP Programs, 10 a.m., 2360 Rayburn.

Committee on Veterans’ Affairs, Subcommittee on Health,
to mark up pending business; followed by a hearing on
the status of homeless-assistance programs for veterans
conducted by the Department of Veterans Affairs, includ-
ing its coordination with community based providers and
other agencies, 1 p.m., 334 Cannon.

Committee on Ways and Means, to mark up H.R. 2, Jobs
and Growth Tax Act of 2003, 2 p.m., 1100 Longworth.

Joint Meetings

Joint Economic Committee: to hold joint hearings to ex-
amine financing the nations roads, 10 a.m., SD—628.
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Next Meeting of the SENATE
9:30 a.m., Tuesday, May 6

Senate Chamber

Program for Tuesday: After the transaction of any
morning business (not to extend beyond 10:30 a.m.), Sen-
ate will begin consideration of S. 14, Energy Policy Act.

(Senate will recess from 12:30 p.m. until 2:15 p.m. for their

Next Meeting of the HOUSE OF REPRESENTATIVES
12:30 p.m., Tuesday May 6

House Chamber

Program for Tuesday: Consideration of Suspensions:

(1) H. Con. Res. 139, authorizing the printing of
“How Our Laws Are Made” , “Our American Govern-
ment”, “Our Flag”, the document-sized annotated version

of the United States Constitution, and the pocket version
of the United States Constitution;

(2) H. Con. Res. 138, Authorizing the printing of the
Biographical Directory of the United States Congress;

(3) H.R. 1596, Timothy Michael Gaffney Post Office,
St. Louis, Missouri;

(4) H.R. 1625, Robert P. Hammer Post Office, Clif-
ton, New Jersey;

(5) H.R. 1740, Dr. Caesar A.W. Clark, Sr. Post Office,
Dallas, Texas; and

(6) H.R. 1609, Admiral Donald Davis Post Office,
Brookfield, Missouri.

respective party conferences.)
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