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SA 1118. Mr. SPECTER submitted an
amendment intended to be proposed by him
to the bill S. 1, supra.

SA 1119. Mrs. LINCOLN submitted an
amendment intended to be proposed by her
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1120. Mr. DAYTON (for himself, Mr.
COLEMAN, and Mr SMITH) submitted an
amendment intended to be proposed by him
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1121. Mr. KYL (for himself, Mr. NICK-
LES, Mr. GREGG, Mr. THOMAS, and Mr. LOTT)
proposed an amendment to the bill S. 1,
supra.

SA 1122. Mr. BROWNBACK (for himself and
Mr. NELSON, of Nebraska) submitted an
amendment intended to be proposed by him
to the bill S. 1, supra.

SA 1123. Mr. DEWINE submitted an amend-
ment intended to be proposed by him to the
bill S. 1, supra; which was ordered to lie on
the table.

SA 1124. Mr. ROBERTS submitted an
amendment intended to be proposed by him
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1125. Mr. HATCH submitted an amend-
ment intended to be proposed by him to the
bill S. 1, supra; which was ordered to lie on
the table.

SA 1126. Mrs. DOLE (for herself and Mr.
EDWARDS) submitted an amendment intended
to be proposed by her to the bill S. 1, supra.

SA 1127. Mr. CHAMBLISS submitted an
amendment intended to be proposed by him
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1128. Mr. SPECTER submitted an
amendment intended to be proposed by him
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1129. Mr. DASCHLE (for Mr. KERRY)
submitted an amendment intended to be pro-
posed by Mr. Daschle to the bill S. 1, supra;
which was ordered to lie on the table.

SA 1130. Mr. ROBERTS submitted an
amendment intended to be proposed by him
to the bill S. 1, supra; which was ordered to
lie on the table.

SA 1131. Mr. KYL submitted an amend-
ment intended to be proposed by him to the
bill S. 1, supra; which was ordered to lie on
the table.

SA 1132. Mr. SANTORUM proposed an
amendment to the bill S. 1, supra.

SA 1133. Mr. GRASSLEY (for himself and
Mr. BAUCUS) proposed an amendment to the
bill S. 1, supra.

———————

TEXT OF AMENDMENTS

SA 1094. Mr. SESSIONS submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVII of the Social Security Act to pro-
vide for a voluntary prescription drug
benefit under the Medicare program
and to strengthen and improve the
Medicare program, and for other pur-
poses; which was ordered to lie on the
table; as follows:

On page 637, line 1, strike ‘‘no debt’’ and all
that follows through line 5, and insert the
following: ‘‘the sponsor of such an alien shall
be responsible for paying 100 percent of the
costs attributable to the provision of such
assistance, unless the sponsor demonstrates
that the sponsor has an extreme and unusual
financial hardship that prevents the sponsor
from paying such costs.”

SA 1095. Mr. REID (for himself and
Mr. COCHRAN) proposed an amendment
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to the bill S. 1, to amend title XVIII of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; as fol-
lows:

At the end of subtitle A of title I, add the
following:

SEC. . MEDICATION THERAPY MANAGEMENT
ASSESSMENT PROGRAM.

(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Secretary shall estab-
lish an assessment program to contract with
qualified pharmacists to provide medication
therapy management services to eligible
beneficiaries who receive care under the
original medicare fee-for-service program
under parts A and B of title XVIII of the So-
cial Security Act to eligible beneficiaries.

(2) SITES.—The Secretary shall designate 6
geographic areas, each containing not less
than 3 sites, at which to conduct the assess-
ment program under this section. At least 2
geographic areas designated under this para-
graph shall be located in rural areas.

(3) DURATION.—The Secretary shall con-
duct the assessment program under this sec-
tion for a 1-year period.

(4) IMPLEMENTATION.—The Secretary shall
implement the program not later than Janu-
ary 1, 2005, but may not implement the as-
sessment program before October 1, 2004.

(b) PARTICIPANTS.—Any eligible beneficiary
who resides in an area designated by the Sec-
retary as an assessment site under sub-
section (a)(2) may participate in the assess-
ment program under this section if such ben-
eficiary identifies a qualified pharmacist
who agrees to furnish medication therapy
management services to the eligible bene-
ficiary under the assessment program.

(¢c) CONTRACTS WITH QUALIFIED PHAR-
MACISTS.—

(1) IN GENERAL.—The Secretary shall enter
into a contract with qualified pharmacists to
provide medication therapy management
services to eligible beneficiaries residing in
the area served by the qualified pharmacist.

(2) NUMBER OF QUALIFIED PHARMACISTS.—
The Secretary may contract with more than
1 qualified pharmacist at each site.

(d) PAYMENT TO QUALIFIED PHARMACISTS.—

(1) IN GENERAL.—Under an contract entered
into under subsection (c¢), the Secretary shall
pay qualified pharmacists a fee for providing
medication therapy management services.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The Secretary shall, in consultation
with national pharmacist and pharmacy as-
sociations, design the fee paid under para-
graph (1) to test various payment methodolo-
gies applicable with respect to medication
therapy management services, including a
payment methodology that applies a relative
value scale and fee-schedule with respect to
such services that take into account the dif-
ferences in—

(A) the time required to perform the dif-
ferent types of medication therapy manage-
ment services;

(B) the level of risk associated with the use
of particular outpatient prescription drugs
or groups of drugs; and

(C) the health status of individuals to
whom such services are provided.

(e) FUNDING.—

(1) IN GENERAL.—Subject to paragraph (2),
the Secretary shall provide for the transfer
from the Federal Supplementary Insurance
Trust Fund established under section 1841 of
the Social Security Act (42 U.S.C. 1395t) of
such funds as are necessary for the costs of
carrying out the assessment program under
this section.

(2) BUDGET NEUTRALITY.—In conducting the
assessment program under this section, the

June 26, 2003

Secretary shall ensure that the aggregate
payments made by the Secretary do not ex-
ceed the amount which the Secretary would
have paid if the assessment program under
this section was not implemented.

(f) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII of the Social Security Act (42
U.S.C. 1301 et seq.; 1395 et seq.) as may be
necessary for the purpose of carrying out the
assessment program under this section.

(g8) AVAILABILITY OF DATA.—During the pe-
riod in which the assessment program is con-
ducted, the Secretary annually shall make
available data regarding—

(1) the geographic areas and sites des-
ignated under subsection (a)(2);

(2) the number of eligible beneficiaries par-
ticipating in the program under subsection
(b) and the level and types medication ther-
apy management services used by such bene-
ficiaries;

(3) the number of qualified pharmacists
with contracts under subsection (c), the loca-
tion of such pharmacists, and the number of
eligible beneficiaries served by such phar-
macists; and

(4) the types of payment methodologies
being tested under subsection (d)(2).

(h) REPORT.—

(1) IN GENERAL.—Not later than 6 months
after the completion of the assessment pro-
gram under this section, the Secretary shall
submit to Congress a final report summa-
rizing the final outcome of the program and
evaluating the results of the program, to-
gether with recommendations for such legis-
lation and administrative action as the Sec-
retary determines to be appropriate.

(2) ASSESSMENT OF PAYMENT METHODOLO-
GIES.—The final report submitted under
paragraph (1) shall include an assessment of
the feasibility and appropriateness of the
various payment methodologies tested under
subsection (d)(2).

(i) DEFINITIONS.—In this section:

(1) MEDICATION THERAPY MANAGEMENT
SERVICES.—The term ‘‘medication therapy
management services’’ means services or
programs furnished by a qualified phar-
macist to an eligible beneficiary, individ-
ually or on behalf of a pharmacy provider,
which are designed—

(A) to ensure that medications are used ap-
propriately by such individual;

(B) to enhance the individual’s under-
standing of the appropriate use of medica-
tions;

(C) to increase the individual’s compliance
with prescription medication regimens;

(D) to reduce the risk of potential adverse
events associated with medications; and

(E) to reduce the need for other costly
medical services through better management
of medication therapy.

(2) ELIGIBLE BENEFICIARY.—The term ‘eli-
gible beneficiary’ means an individual who
is—

(A) entitled to (or enrolled for) benefits
under part A and enrolled for benefits under
part B of the Social Security Act (42 U.S.C.
1395¢ et seq.; 1395j et seq.);

(B) not enrolled with a Medicare+Choice
plan or a MedicareAdvantage plan under part
C; and

(C) receiving, in accordance with State law
or regulation, medication for—

(i) the treatment of asthma, diabetes, or
chronic cardiovascular disease, including an
individual on anticoagulation or lipid reduc-
ing medications; or

(ii) such other chronic diseases as the Sec-
retary may specify.

(3) QUALIFIED PHARMACIST.—The term
“‘qualified pharmacist’> means an individual
who is a licensed pharmacist in good stand-
ing with the State Board of Pharmacy.
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SA 1096. Ms. MURKOWSKI (for her-
self and Mr. STEVENS) submitted an
amendment intended to be proposed by
her to the bill S. 1, to amend the title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

On page 529, between lines 8 and 9, insert
the following:

SEC. 455. FRONTIER EXTENDED STAY CLINIC
DEMONSTRATION PROJECT.

(a) AUTHORITY TO CONDUCT DEMONSTRATION
PROJECT.—The Secretary shall waive such
provisions of the medicare program estab-
lished under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.) as are nec-
essary to conduct a demonstration project
under which frontier extended stay clinics
described in subsection (b) in isolated rural
areas are treated as providers of items and
services under the medicare program.

(b) CLINICS DESCRIBED.—A frontier ex-
tended stay clinic is described in this sub-
section if the clinic—

(1) is located in a community where the
closest short-term acute care hospital or
critical access hospital is at least 75 miles
away from the community or is inaccessible
by public road; and

(2) is designed to address the needs of—

(A) seriously or critically ill or injured pa-
tients who, due to adverse weather condi-
tions or other reasons, cannot be transferred
quickly to acute care referral centers; or

(B) patients who need monitoring and ob-
servation for a limited period of time.

(c) DEFINITIONS.—In this section, the terms
“hospital” and ‘‘critical access hospital”
have the meanings given such terms in sub-
sections (e) and (mm), respectively, of sec-
tion 1861 of the Social Security Act (42
U.S.C. 1395x).

SA 1097. Mr. McCONNELL proposed
an amendment to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medical program, and for
other purposes; as follows:

At the end of subtitle A of title I, add the
following:

SEC. . PROTECTING SENIORS WITH CANCER.

Any eligible beneficiary (as defined in sec-
tion 1860D(3) of the Social Security Act) who
is diagnosed with cancer shall be protected
from high prescription drug costs in the fol-
lowing manner:

(1) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BELOW 100 PERCENT OF THE FEDERAL
POVERTY LINE.—If the individual is a quali-
fied medicare beneficiary (as defined in sec-
tion 1860D-19(a)(4) of such Act), such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(1) of such Act, including
the payment of—

(A) no deductible;

(B) no monthly beneficiary premium for at
least one Medicare Prescription Drug plan
available in the area in which the individual
resides; and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(1) of such Act.

(2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BETWEEN 100 AND 135 PERCENT OF THE
FEDERAL POVERTY LINE.—If the individual is
a specified low income medicare beneficiary
(as defined in paragraph 1860D-19(4)(B) of
such Act) or a qualifying individual (as de-
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fined in paragraph 1860D-19(4)(C) of such Act)
who is diagnosed with cancer, such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(2) of such Act, including
payment of—

(A) no deductible;

(B) no monthly premium for any Medicare
Prescription Drug plan described paragraph
(1) or (2) of section 1860D-17(a) of such Act;
and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D—
19(a)(2) of such Act.

(3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
COME BETWEEN 135 PERCENT AND 160 PERCENT
OF THE FEDERAL POVERTY LEVEL.—If the indi-
vidual is a subsidy-eligible individual (as de-
fined in section 1860D-19(a)(4)(D) of such Act)
who is diagnosed with cancer, such indi-
vidual shall receive sliding scale premium
subsidy and reduction of cost-sharing for
subsidy-eligible individuals, including pay-
ment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-
mium (as described in section 1860D-
19(a)(3)(A)(1)); and

(C) reduced cost-sharing described in
clauses (iii), (iv), and (v) of section 1860D-
19(a)(3)(A).

(4) ELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an individual is an eligible bene-
ficiary (as defined in section 1860D(3) of such
Act), is not described in paragraphs (1)
through (3), and is diagnosed with cancer,
such individual shall have access to qualified
prescription drug coverage (as described in
section 1860D-6(a)(1) of such Act), including
payment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described
section 1860D-6(c)(2) of such Act up to, for
2006, an initial coverage limit of $4,500; and

(C) for 2006, an annual out-of-pocket limit
of $3,700 with 10 percent cost-sharing after
that limit is reached.

SA 1098. Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

Strike section 426 and insert the following:
SEC. 426. INCREASE FOR GROUND AMBULANCE

SERVICES.

Section 1834(1) (42 U.S.C. 139%5m(l)), as
amended by section 405(b)(2), is amended by
adding at the end the following new para-
graphs:

¢“(10) TEMPORARY INCREASE FOR GROUND AM-
BULANCE SERVICES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, in the
case of ground ambulance services furnished
on or after January 1, 2004, and before Janu-
ary 1, 2007, the fee schedule established under
this section, with respect to both the pay-
ment rate for service and the payment rate
for mileage, shall provide that such rates
otherwise established, shall be increased by
21.5 percent.

‘(B) ADDITIONAL INCREASE FOR SERVICES
FURNISHED IN A RURAL AREA.—Notwith-
standing any other provision of this sub-
section, in the case of ground ambulance
services furnished on or after January 1, 2004,
and before January 1, 2007, for which the
transportation originates in a rural area de-
scribed in subparagraph (C), the fee schedule
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established under this section, with respect
to both the payment rate for service and the
payment rate for mileage, shall provide that
such rates otherwise established, shall be in-
creased by the higher of either 20 percent of
the rate determined after the application of
subparagraph (C), in addition to the increase
provided under subparagraph (A).

¢“(C) DETERMINATION OF RURAL AREAS BASED
ON POPULATION DENSITY WITHIN POSTAL ZIP
CODES.—With respect to ground ambulance
services described in subparagraph (B), dur-
ing the period described in that subpara-
graph, paragraph (9) shall be applied by sub-
stituting ‘(as determined under an area clas-
sification system established by the Sec-
retary that is based on population density
within postal zip code areas)’ for ‘(as defined
in section 1886(d)(2)(D)) or in a rural census
tract of a metropolitan statistical area (as
determined under the most recent modifica-
tion of the Goldsmith Modification, origi-
nally published in the Federal Register on
February 27, 1992 (57 Fed. Reg. 6725))’. Not
later than December 31, 2003, the Secretary,
taking into account the recommendations
contained in the report submitted under sec-
tion 221(b)(3) of the Medicare, Medicaid, and
SCHIP Benefits Improvement and Protection
Act of 2000, shall implement the increase in
payment required under subparagraph (B)
and shall establish the classification system
required by the application of this subpara-
graph. The Secretary shall provide such in-
creased payment for services furnished on or
after the earlier of 30 days after the estab-
lishment of such classification system or De-
cember 31, 2003.

‘(D) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraphs (A) and (B) shall not be taken
into account in calculating payments for
services furnished on or after the period
specified in such subparagraph.

¢(11) CONVERSION FACTOR ADJUSTMENTS.—
The Secretary shall not adjust downward the
conversion factor in any year because of an
evaluation of the prior year conversion fac-
tor.”.

SEC. 426A. MEDICARE SECONDARY PAYOR (MSP)
PROVISIONS.

(a) TECHNICAL AMENDMENT CONCERNING
SECRETARY’S AUTHORITY TO MAKE CONDI-
TIONAL PAYMENT WHEN CERTAIN PRIMARY
PLANS DO NOT PAY PROMPTLY.—

(1) IN GENERAL.—Section 1862(b)(2)
U.S.C. 139%5y(b)(2)) is amended—

(A) in subparagraph (A)(ii), by striking
“promptly (as determined in accordance
with regulations)’’;

(B) in subparagraph (B)—

(i) by redesignating clauses (i) through (iii)
as clauses (ii) through (iv), respectively; and

(ii) by inserting before clause (ii), as so re-
designated, the following new clause:

‘(1) AUTHORITY TO MAKE CONDITIONAL PAY-
MENT.—The Secretary may make payment
under this title with respect to an item or
service if a primary plan described in sub-
paragraph (A)(ii) has not made or cannot
reasonably be expected to make payment
with respect to such item or service prompt-
ly (as determined in accordance with regula-
tions). Any such payment by the Secretary
shall be conditioned on reimbursement to
the appropriate Trust Fund in accordance
with the succeeding provisions of this sub-
section.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective as if
included in the enactment of title III of the
Medicare and Medicaid Budget Reconcili-
ation Amendments of 1984 (Public Law 98-
369).

(b) CLARIFYING AMENDMENTS TO CONDI-
TIONAL PAYMENT PROVISIONS.—Section
1862(b)(2) (42 U.S.C. 1395y(b)(2)) is further
amended—

(42
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(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by inserting the following
sentence at the end: ‘‘An entity that engages
in a business, trade, or profession shall be
deemed to have a self-insured plan if it car-
ries its own risk (whether by a failure to ob-
tain insurance, or otherwise) in whole or in
part.”’;

(2) in subparagraph (B)(ii), as redesignated
by subsection (a)(2)(B)—

(A) by striking the first sentence and in-
serting the following: ‘A primary plan, and
an entity that receives payment from a pri-
mary plan, shall reimburse the appropriate
Trust Fund for any payment made by the
Secretary under this title with respect to an
item or service if it is demonstrated that
such primary plan has or had a responsi-
bility to make payment with respect to such
item or service. A primary plan’s responsi-
bility for such payment may be dem-
onstrated by a judgment, a payment condi-
tioned upon the recipient’s compromise,
waiver, or release (whether or not there is a
determination or admission of liability) of
payment for items or services included in a
claim against the primary plan or the pri-
mary plan’s insured, or by other means.”’;
and

(B) in the final sentence, by striking ‘‘on
the date such notice or other information is
received’’ and inserting ‘‘on the date notice
of, or information related to, a primary
plan’s responsibility for such payment or
other information is received’’; and

(3) in subparagraph (B)(iii), as redesignated
by subsection (a)(2)(B), by striking the first
sentence and inserting the following: ‘“‘In
order to recover payment made under this
title for an item or service, the United
States may bring an action against any or
all entities that are or were required or re-
sponsible (directly, as an insurer or self-in-
surer, as a third-party administrator, as an
employer that sponsors or contributes to a
group health plan, or large group health
plan, or otherwise) to make payment with
respect to the same item or service (or any
portion thereof) under a primary plan. The
United States may, in accordance with para-
graph (3)(A) collect double damages against
any such entity. In addition, the United
States may recover under this clause from
any entity that has received payment from a
primary plan or from the proceeds of a pri-
mary plan’s payment to any entity.”.

(¢) CLERICAL AMENDMENTS.—Section 1862(b)
(42 U.S.C. 1395y(b)) is amended—

(1) in paragraph (1)(A), by moving the in-
dentation of clauses (ii) through (v) 2 ems to
the left; and

(2) in paragraph (3)(A), by striking ‘‘such”
before ‘‘paragraphs’’.

SA 1099. Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIIT of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

Strike section 426 and insert the following:
SEC. 426. INCREASE FOR GROUND AMBULANCE

SERVICES.

Section 1834(1) of the Social Security Act
(42 U.S.C. §1395m(l)), as amended by section
405(b)(2), is amended by adding at the end the
following new paragraphs.

(10) TEMPORARY INCREASE FOR AMBULANCE
SERVICES.—

“(A) GROUND AMBULANCE SERVICES.—NoOt-
withstanding any other provision of this sub-
section, in the case of ground ambulance
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services furnished on or after January 1, 2004
and before January 1, 2007, the fee schedule
established under this section, with respect
to both the payment rate for service and the
payment rate for mileage, shall provide that
such rates otherwise established shall be in-
creased by 21.5 percent.

‘(B) ADDITIONAL INCREASE FOR SERVICES
FURNISHED IN A RURAL AREA.—Notwith-
standing any other provision of this sub-
section, in the case of ground ambulance
services furnished on or after January 1, 2004
and before January 1, 2007, for which the
transportation originates in a rural area de-
scribed in paragraph (10)(C), the fee schedule
established under this section, with respect
to both the payment rate for service and the
payment rate for mileage, shall provide that
such rates otherwise established shall be in-
creased by the higher of either 20 percent or
the following section:

‘“(C) BASING RURAL AREAS ON POPULATION
DENSITY BY POSTAL ZIP CODES.”’

(a) IN GENERAL.—Section 1834(1) of the So-
cial Security Act (42 U.S.C. 1395m(l)) is
amended in paragraph (9), as so redesignated
by section 2(a)(1), by striking ‘‘(as defined in
section 1886(d)(2)(D)”’ and all that follows
through ‘(67 Fed. Reg. 6725) and inserting
‘‘(as determined under an area classification
system established by the Secretary that is
based on population density within postal zip
code areas)’’.

(b) EFFECTIVE DATE.—The Secretary of
Health and Human Services, taking into ac-
count the recommendations contained in the
report submitted under section 221(b)(3) the
Medicare, Medicaid, and SCHIP Benefits Im-
provements and Protection Act of 2000, shall
implement such increase in addition to the
increase under subparagraph (A). The Sec-
retary shall establish the classification sys-
tem described in the amendment made by
subsection (a) by not later than December 31,
2003. Such amendment shall apply to services
furnished on or after such date, not later
than 30 days after the establishment of such
system, as the Secretary shall provide by
regulation.

‘(D) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraphs (A) and (B) shall not be taken
into account in calculating payments for
services furnished on or after the period
specified in such subparagraph.”

¢“(11) CONVERSION FACTOR ADJUSTMENTS.—
The Secretary shall not adjust downward the
conversion factor in any year because of an
evaluation of the prior year conversion fac-
tor.”

SA 1100. Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle A of title I, add the
following:

SEC.  .INCREASE IN DRUG BENEFIT.

Notwithstanding any other provision of
law, the Secretary shall use $12,000,000,000 to
improve the prescription drug benefit added
under part D of title XVIII of the Social Se-
curity Act (as added by section 101) by elimi-
nating coverage gaps, reducing the premium
or cost-sharing, or expanding subsidies for
low-income beneficiaries in lieu of con-
ducting any demonstration projects or mak-
ing any increased payments to providers au-
thorized under this Act or the amendments
made by this Act.
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SA 1101. Mr. DAYTON submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program and for other
purposes; which was ordered to lie on
the table; as follows:

On page 134, strike line 9 and insert the fol-
lowing:
under paragraph (1).

¢(d) IMPLEMENTATION OF PART D.—

‘(1) IN GENERAL.—Notwithstanding section
1860D-1(a)(4) or any other provision of this
part or part C, the Secretary shall imple-
ment, and make benefits available under,
this part on January 1, 2005, unless the Sec-
retary certifies in writing to Congress, by
not later than March 1, 2004, that such imple-
mentation is not possible. If such implemen-
tation is possible by January 1, 2005, the Sec-
retary shall carry out this part until the Ad-
ministrator is appointed and able to carry
out this part. The Secretary shall implement
sections 1807 and 1807A until the date of im-
plementation as certified by the Secretary.

¢“(2) CERTIFICATION REQUIREMENTS.—A cer-
tification by the Secretary under paragraph
(1) that implementation of this part is not
possible by January 1, 2005, shall declare the
reasons for the impossibility and a new date
certain (which in no event shall be later than
January 1, 2006) for implementation of this
part.

SA 1102. Mr. McCONNELL proposed
an amendment to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medicare program, and for
other purposes; as follows:

At the end of subtitle A of title I, add the
following:
SEC.

PROTECTING SENIORS WITH ALZ-
HEIMER’S DISEASE.

Any eligible beneficiary (as defined in sec-
tion 1860D(3) of the Social Security Act) who
is diagnosed with Alzheimer’s disease shall
be protected from high prescription drug
costs in the following manner:

(1) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BELOW 100 PERCENT OF THE FEDERAL
POVERTY LINE.—If the individual is a quali-
fied medicare beneficiary (as defined in sec-
tion 1860D-19(a)(4) of such Act), such indi-
vidual shall receive the full premium subsidy
and reduction of cost-sharing described in
section 1860D-19(a)(1) of such Act, including
the payment of—

(A) no deductible;

(B) no monthly beneficiary premium for at
least one Medicare Prescription Drug plan
available in the area in which the individual
resides; and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(1) of such Act.

(2) SUBSIDY ELIGIBLE INDIVIDUALS WITH AN
INCOME BETWEEN 100 AND 135 PERCENT OF THE
FEDERAL POVERTY LINE.—If the individual is
a specified low income medicare beneficiary
(as defined in paragraph 1860D-19(4)(B) of
such Act) or a qualifying individual (as de-
fined in paragraph 1860D-19(4)(C) of such Act)
who is diagnosed with Alzheimer’s disease,
such individual shall receive the full pre-
mium subsidy and reduction of cost-sharing
described in section 1860D-19(a)(2) of such
Act, including payment of—

(A) no deductible;

(B) no monthly premium for any Medicare
Prescription Drug plan described paragraph
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(1) or (2) of section 1860D-17(a) of such Act;
and

(C) reduced cost-sharing described in sub-
paragraphs (C), (D), and (E) of section 1860D-
19(a)(2) of such Act.

(3) SUBSIDY-ELIGIBLE INDIVIDUALS WITH IN-
COME BETWEEN 135 PERCENT AND 160 PERCENT
OF THE FEDERAL POVERTY LEVEL.—If the indi-
vidual is a subsidy-eligible individual (as de-
fined in section 1860D-19(a)(4)(D) of such Act)
who is diagnosed with Alzheimer’s disease,
such individual shall receive sliding scale
premium subsidy and reduction of cost-shar-
ing for subsidy-eligible individuals, including
payment of—

(A) for 2006, a deductible of only $50;

(B) only a percentage of the monthly pre-

mium (as described in section 1860D-
19(a)(3)(A)(1)); and
(C) reduced cost-sharing described in

clauses (iii), (iv), and (v) of section 1860D-
19(a)(3)(A).

(4) ELIGIBLE BENEFICIARIES WITH INCOME
ABOVE 160 PERCENT OF THE FEDERAL POVERTY
LEVEL.—If an individual is an eligible bene-
ficiary (as defined in section 1860D(3) of such
Act), is not described in paragraphs (1)
through (3), and is diagnosed with Alz-
heimer’s disease, such individual shall have
access to qualified prescription drug cov-
erage (as described in section 1860D-6(a)(1) of
such Act), including payment of—

(A) for 2006, a deductible of $275;

(B) the limits on cost-sharing described
section 1860D-6(c)(2) of such Act up to, for
2006, an initial coverage limit of $4,500; and

(C) for 2006, an annual out-of-pocket limit
of $3,700 with 10 percent cost-sharing after
that limit is reached.

SA 1103. Mr. DORGAN (for himself
and Mr. PRYOR) proposed an amend-
ment SA 1092 proposed by Mr. GRASS-
LEY (for himself and Mr. BAUCUS) to the
bill S. 1, to amend title XVIII of the
Social Security Act to provide for a
voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program and for other purposes; as fol-
lows:

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. . AGGREGATE REDUCTION IN MONTHLY
BENEFICIARY OBLIGATIONS.

Section 1860D-17, as added by section 101, is
amended by adding at the end the following:

“(d) AGGREGATE REDUCTION IN MONTHLY
BENEFICIARY OBLIGATIONS.—The Adminis-
trator shall for each year (beginning with
2009) determine a percentage which—

‘(1) shall apply in lieu of the applicable
percent otherwise determined under sub-
section (c¢) for that year, and

‘(2) will result in a decrease of
$2,400,000,000 for that year in the aggregate
monthly beneficiary obligations otherwise
required of all eligible beneficiaries enrolled
in a Medicare Prescription Drug Plan or a
Medicare Advantage plan that provides
qualified prescription drug coverage.b
This subsection shall not apply in deter-
mining the applicable percent under sub-
section (c¢) for purposes of section 1860D-21."".

SA 1104. Mr. KOHL (for himself and
Mr. REID) submitted an amendment in-
tended to be proposed by him to the
bill S. 1, to amend title XVIII of the
Social Security Act to provide for a
voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; which
was ordered to lie on the table; as fol-
lows:
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At the end of title VI, add the following:

SEC. 6 . ESTABLISHMENT OF PROGRAM TO
PREVENT ABUSE OF NURSING FA-
CILITY RESIDENTS.

(a) IN GENERAL.—

(1) SCREENING OF SKILLED NURSING FACILITY
AND NURSING FACILITY PROVISIONAL EMPLOY-
EES.—

(A) MEDICARE PROGRAM.—Section 1819(b)
(42 U.S.C. 1395i-3(b)) is amended by adding at
the end the following:

‘‘(8) SCREENING OF SKILLED NURSING FACIL-
ITY WORKERS.—

‘‘(A) BACKGROUND CHECKS OF PROVISIONAL
EMPLOYEES.—Subject to subparagraph (B)(ii),
after a skilled nursing facility selects an in-
dividual for a position as a skilled nursing
facility worker, the facility, prior to employ-
ing such worker in a status other than a pro-
visional status to the extent permitted under
subparagraph (B)(ii), shall—

‘(i) give such worker written notice that
the facility is required to perform back-
ground checks with respect to provisional
employees;

‘“(ii) require, as a condition of employ-
ment, that such worker—

(D provide a written statement disclosing
any conviction for a relevant crime or find-
ing of patient or resident abuse;

“(II) provide a statement signed by the
worker authorizing the facility to request
the search and exchange of criminal records;

‘“(III) provide in person to the facility a
copy of the worker’s fingerprints or thumb
print, depending upon available technology;
and

‘“(IV) provide any other identification in-
formation the Secretary may specify in reg-
ulation;

‘‘(iii) initiate a check of the data collec-
tion system established under section 1128E
in accordance with regulations promulgated
by the Secretary to determine whether such
system contains any disqualifying informa-
tion with respect to such worker; and

‘“(iv) if that system does not contain any
such disqualifying information—

‘“(I) request through the appropriate State
agency that the State initiate a State and
national criminal background check on such
worker in accordance with the provisions of
subsection (e)(6); and

“(IT) submit to such State agency the in-
formation described in subclauses (II)
through (IV) of clause (ii) not more than 7
days (excluding Saturdays, Sundays, and
legal public holidays under section 6103(a) of
title 5, United States Code) after completion
of the check against the system initiated
under clause (iii).

‘(B) PROHIBITION ON HIRING OF ABUSIVE
WORKERS.—

‘(1) IN GENERAL.—A skilled nursing facility
may not knowingly employ any skilled nurs-
ing facility worker who has any conviction
for a relevant crime or with respect to whom
a finding of patient or resident abuse has
been made.

“(ii) PROVISIONAL EMPLOYMENT.—After
complying with the requirements of clauses
(i), (ii), and (ii) of subparagraph (A), a
skilled nursing facility may provide for a
provisional period of employment for a
skilled nursing facility worker pending com-
pletion of the check against the data collec-
tion system described under subparagraph
(A)(ii) and the background check described
under subparagraph (A)(iv). Subject to clause
(iii), such facility shall maintain direct su-
pervision of the covered individual during
the worker’s provisional period of employ-
ment.

¢‘(iii) EXCEPTION FOR SMALL RURAL SKILLED
NURSING FACILITIES.—In the case of a small
rural skilled nursing facility (as defined by
the Secretary), the Secretary shall provide,
by regulation after consultation with pro-
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viders of skilled nursing facility services and
entities representing beneficiaries of such
services, for an appropriate level of super-
vision with respect to any provisional em-
ployees employed by the facility in accord-
ance with clause (ii). Such regulation should
encourage the provision of direct supervision
of such employees whenever practicable with
respect to such a facility and if such super-
vision would not impose an unreasonable
cost or other burden on the facility.

‘(C) REPORTING REQUIREMENTS.—A skilled
nursing facility shall report to the State any
instance in which the facility determines
that a skilled nursing facility worker has
committed an act of resident neglect or
abuse or misappropriation of resident prop-
erty in the course of employment by the fa-
cility.

(D) USE OF INFORMATION.—

‘(i) IN GENERAL.—A skilled nursing facility
that obtains information about a skilled
nursing facility worker pursuant to clauses
(iii) and (iv) of subparagraph (A) may use
such information only for the purpose of de-
termining the suitability of the worker for
employment.

“(ii) IMMUNITY FROM LIABILITY.—A skilled
nursing facility that, in denying employ-
ment for an individual selected for hiring as
a skilled nursing facility worker (including
during the period described in subparagraph
(B)(ii)), reasonably relies upon information
about such individual provided by the State
pursuant to subsection (e)(6) or section 1128E
shall not be liable in any action brought by
such individual based on the employment de-
termination resulting from the information.

‘‘(iii) CRIMINAL PENALTY.—Whoever know-
ingly violates the provisions of clause (i)
shall be fined in accordance with title 18,
United States Code, imprisoned for not more
than 2 years, or both.

“(BE) CIVIL PENALTY.—

‘(i) IN GENERAL.—A skilled nursing facility
that violates the provisions of this para-
graph shall be subject to a civil penalty in an
amount not to exceed—

“(I) for the first such violation, $2,000; and

“(I1) for the second and each subsequent
violation within any 5-year period, $5,000.

(i) KNOWING RETENTION OF WORKER.—In
addition to any civil penalty under clause
(i), a skilled nursing facility that—

“(I) knowingly continues to employ a
skilled nursing facility worker in violation
of subparagraph (A) or (B); or

“(IT) knowingly fails to report a skilled
nursing facility worker under subparagraph
©),
shall be subject to a civil penalty in an
amount not to exceed $5,000 for the first such
violation, and $10,000 for the second and each
subsequent violation within any 5-year pe-
riod.

“(F') DEFINITIONS.—In this paragraph:

‘(i) CONVICTION FOR A RELEVANT CRIME.—
The term ‘conviction for a relevant crime’
means any Federal or State criminal convic-
tion for—

‘(I) any offense described in paragraphs (1)
through (4) of section 1128(a); and

““(IT) such other types of offenses as the
Secretary may specify in regulations, taking
into account the severity and relevance of
such offenses, and after consultation with
representatives of long-term care providers,
representatives of long-term care employees,
consumer advocates, and appropriate Fed-
eral and State officials.

“(ii) DISQUALIFYING INFORMATION.—The
term ‘disqualifying information’ means in-
formation about a conviction for a relevant
crime or a finding of patient or resident
abuse.

‘(iii) FINDING OF PATIENT OR RESIDENT
ABUSE.—The term ‘finding of patient or resi-
dent abuse’ means any substantiated finding



S8770

by a State agency under subsection (g)(1)(C)
or a Federal agency that a skilled nursing fa-
cility worker has committed—

“(ID an act of patient or resident abuse or
neglect or a misappropriation of patient or
resident property; or

‘(IT) such other types of acts as the Sec-
retary may specify in regulations.

“(iv) SKILLED NURSING FACILITY WORKER.—
The term ‘skilled nursing facility worker’
means any individual (other than a volun-
teer) that has access to a patient of a skilled
nursing facility under an employment or
other contract, or both, with such facility.
Such term includes individuals who are li-
censed or certified by the State to provide
such services, and nonlicensed individuals
providing such services, as defined by the
Secretary, including nurse assistants, nurse
aides, home health aides, and personal care
workers and attendants.”.

(B) MEDICAID PROGRAM.—Section 1919(b) (42
U.S.C. 1396r(b)) is amended by adding at the
end the following new paragraph:

¢‘(8) SCREENING OF NURSING FACILITY WORK-
ERS.—

‘“(A) BACKGROUND CHECKS ON PROVISIONAL
EMPLOYEES.—Subject to subparagraph (B)(ii),
after a nursing facility selects an individual
for a position as a nursing facility worker,
the facility, prior to employing such worker
in a status other than a provisional status to
the extent permitted under subparagraph
(B)(ii), shall—

‘(i) give the worker written notice that
the facility is required to perform back-
ground checks with respect to provisional
employees;

‘‘(ii) require, as a condition of employ-
ment, that such worker—

‘(D provide a written statement disclosing
any conviction for a relevant crime or find-
ing of patient or resident abuse;

““(IT1) provide a statement signed by the
worker authorizing the facility to request
the search and exchange of criminal records;

‘(ITII) provide in person to the facility a
copy of the worker’s fingerprints or thumb
print, depending upon available technology;
and

“(IV) provide any other identification in-
formation the Secretary may specify in reg-
ulation;

‘“(iii) initiate a check of the data collec-
tion system established under section 1128E
in accordance with regulations promulgated
by the Secretary to determine whether such
system contains any disqualifying informa-
tion with respect to such worker; and

‘(iv) if that system does not contain any
such disqualifying information—

““(I) request through the appropriate State
agency that the State initiate a State and
national criminal background check on such
worker in accordance with the provisions of
subsection (e)(8); and

“(IT) submit to such State agency the in-
formation described in subclauses (II)
through (IV) of clause (ii) not more than 7
days (excluding Saturdays, Sundays, and
legal public holidays under section 6103(a) of
title 5, United States Code) after completion
of the check against the system initiated
under clause (iii).

‘“(B) PROHIBITION ON HIRING OF ABUSIVE
WORKERS.—

‘(i) IN GENERAL.—A nursing facility may
not knowingly employ any nursing facility
worker who has any conviction for a rel-
evant crime or with respect to whom a find-
ing of patient or resident abuse has been
made.

‘(i) PROVISIONAL EMPLOYMENT.—After
complying with the requirements of clauses
(1), (ii), and (iii) of subparagraph (A), a nurs-
ing facility may provide for a provisional pe-
riod of employment for a nursing facility
worker pending completion of the check
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against the data collection system described
under subparagraph (A)(iii) and the back-
ground check described under subparagraph
(A)(iv). Subject to clause (iii), such facility
shall maintain direct supervision of the
worker during the worker’s provisional pe-
riod of employment.

‘‘(iii) EXCEPTION FOR SMALL RURAL NURSING
FACILITIES.—

‘(I) IN GENERAL.—In the case of a small
rural nursing facility (as defined by the Sec-
retary), the Secretary shall provide, by regu-
lation after consultation with providers of
nursing facility services and entities rep-
resenting beneficiaries of such services, for
an appropriate level of supervision with re-
spect to any provisional employees employed
by the facility in accordance with clause (ii).
Such regulation should encourage the provi-
sion of direct supervision of such employees
whenever practicable with respect to such a
facility and if such supervision would not
impose an unreasonable cost or other burden
on the facility.

‘(C) REPORTING REQUIREMENTS.—A nursing
facility shall report to the State any in-
stance in which the facility determines that
a nursing facility worker has committed an
act of resident neglect or abuse or misappro-
priation of resident property in the course of
employment by the facility.

‘(D) USE OF INFORMATION.—

‘(i) IN GENERAL.—A nursing facility that
obtains information about a nursing facility
worker pursuant to clauses (iii) and (iv) of
subparagraph (A) may use such information
only for the purpose of determining the suit-
ability of the worker for employment.

“(ii) IMMUNITY FROM LIABILITY.—A nursing
facility that, in denying employment for an
individual selected for hiring as a nursing fa-
cility worker (including during the period
described in subparagraph (B)(ii)), reason-
ably relies upon information about such indi-
vidual provided by the State pursuant to
subsection (e)(6) or section 1128E shall not be
liable in any action brought by such indi-
vidual based on the employment determina-
tion resulting from the information.

‘(iii) CRIMINAL PENALTY.—Whoever know-
ingly violates the provisions of clause (i)
shall be fined in accordance with title 18,
United States Code, imprisoned for not more
than 2 years, or both.

“(E) CIVIL PENALTY.—

‘(i) IN GENERAL.—A nursing facility that
violates the provisions of this paragraph
shall be subject to a civil penalty in an
amount not to exceed—

‘(D) for the first such violation, $2,000; and

“(IT) for the second and each subsequent
violation within any 5-year period, $5,000.

“(ii) KNOWING RETENTION OF WORKER.—In
addition to any civil penalty under clause
(i), a nursing facility that—

‘() knowingly continues to employ a nurs-
ing facility worker in violation of subpara-
graph (A) or (B); or

“(II) knowingly fails to report a nursing fa-
cility worker under subparagraph (C),

shall be subject to a civil penalty in an
amount not to exceed $5,000 for the first such
violation, and $10,000 for the second and each
subsequent violation within any 5-year pe-
riod.

‘“(F) DEFINITIONS.—In this paragraph:

‘(i) CONVICTION FOR A RELEVANT CRIME.—
The term ‘conviction for a relevant crime’
means any Federal or State criminal convic-
tion for—

‘“(I) any offense described in paragraphs (1)
through (4) of section 1128(a); and

“(ITI) such other types of offenses as the
Secretary may specify in regulations, taking
into account the severity and relevance of
such offenses, and after consultation with
representatives of long-term care providers,
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representatives of long-term care employees,
consumer advocates, and appropriate Fed-
eral and State officials.

‘“(ii) DISQUALIFYING INFORMATION.—The
term ‘disqualifying information’ means in-
formation about a conviction for a relevant
crime or a finding of patient or resident
abuse.

¢(iii) FINDING OF PATIENT OR RESIDENT
ABUSE.—The term ‘finding of patient or resi-
dent abuse’ means any substantiated finding
by a State agency under subsection (g)(1)(C)
or a Federal agency that a nursing facility
worker has committed—

““(I) an act of patient or resident abuse or
neglect or a misappropriation of patient or
resident property; or

“(IT) such other types of acts as the Sec-
retary may specify in regulations.

““(iv) NURSING FACILITY WORKER.—The term
‘nursing facility worker’ means any indi-
vidual (other than a volunteer) that has ac-
cess to a patient of a nursing facility under
an employment or other contract, or both,
with such facility. Such term includes indi-
viduals who are licensed or certified by the
State to provide such services, and non-
licensed individuals providing such services,
as defined by the Secretary, including nurse
assistants, nurse aides, home health aides,
and personal care workers and attendants.”.

(2) FEDERAL RESPONSIBILITIES.—

(A) DEVELOPMENT OF STANDARD FEDERAL
AND STATE BACKGROUND CHECK FORM.—The
Secretary of Health and Human Services, in
consultation with the Attorney General and
representatives of appropriate State agen-
cies, shall develop a model form that a provi-
sional employee at a nursing facility may
complete and Federal and State agencies
may use to conduct the criminal background
checks required under sections 1819(b)(8) and
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b), 1396r(b)) (as added by this
section).

(B) PERIODIC EVALUATION.—The Secretary
of Health and Human Services, in consulta-
tion with the Attorney General, periodically
shall evaluate the background check system
imposed under sections 1819(b)(8) and
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b), 1396r(b)) (as added by this
section) and shall implement changes, as
necessary, based on available technology, to
make the background check system more ef-
ficient and able to provide a more immediate
response to long-term care providers using
the system.

(3) NO PREEMPTION OF STRICTER STATE
LAWS.—Nothing in section 1819(b)(8) or
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b)(8), 1396r(b)(8)) (as so added)
shall be construed to supersede any provision
of State law that—

(A) specifies a relevant crime for purposes
of prohibiting the employment of an indi-
vidual at a long-term care facility (as de-
fined in section 1128E(g)(6) of the Social Se-
curity Act (as added by subsection (e)) that
is not included in the list of such crimes
specified in such sections or in regulations
promulgated by the Secretary of Health and
Human Services to carry out such sections;
or

(B) requires a long-term care facility (as so
defined) to conduct a background check
prior to employing an individual in an em-
ployment position that is not included in the
positions for which a background check is re-
quired under such sections.

(4) TECHNICAL AMENDMENTS.—Effective as if
included in the enactment of section 941 of
BIPA (114 Stat. 2763A-585), sections 1819(b)
and 1919(b) (42 U.S.C. 1395i-3(b), 1396r(b)), as
amended by such section 941 are each amend-
ed by redesignating the paragraph (8) added
by such section as paragraph (9).
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(b) FEDERAL AND STATE REQUIREMENTS
CONCERNING BACKGROUND CHECKS.—

(1) MEDICARE.—Section 1819(e) (42 U.S.C.
1395i-3(e)) is amended by adding at the end
the following:

‘(6) FEDERAL AND STATE REQUIREMENTS
CONCERNING CRIMINAL BACKGROUND CHECKS ON
SKILLED NURSING FACILITY EMPLOYEES.—

‘““(A) IN GENERAL.—Upon receipt of a re-
quest by a skilled nursing facility pursuant
to subsection (b)(8) that is accompanied by
the information described in subclauses (II)
through (IV) of subsection (b)(8)(A)({i), a
State, after checking appropriate State
records and finding no disqualifying informa-
tion (as defined in subsection (b)(8)(F)(ii)),
shall immediately submit such request and
information to the Attorney General and
shall request the Attorney General to con-
duct a search and exchange of records with
respect to the individual as described in sub-
paragraph (B).

‘(B) SEARCH AND EXCHANGE OF RECORDS BY
ATTORNEY GENERAL.—Upon receipt of a sub-
mission pursuant to subparagraph (A), the
Attorney General shall direct a search of the
records of the Federal Bureau of Investiga-
tion for any criminal history records cor-
responding to the fingerprints and other
positive identification information sub-
mitted. The Attorney General shall provide
any corresponding information resulting
from the search to the State.

¢(C) STATE REPORTING OF INFORMATION TO
SKILLED NURSING FACILITY.—Upon receipt of
the information provided by the Attorney
General pursuant to subparagraph (B), the
State shall—

‘(i) review the information to determine
whether the individual has any conviction
for a relevant crime (as defined in subsection
(ME@)(F)D));

‘(ii) immediately report to the skilled
nursing facility in writing the results of such
review; and

‘‘(iii) in the case of an individual with a
conviction for a relevant crime, report the
existence of such conviction of such indi-
vidual to the database established under sec-
tion 1128E.

‘(D) FEES FOR PERFORMANCE OF CRIMINAL
BACKGROUND CHECKS.—

‘(1) AUTHORITY TO CHARGE FEES.—

‘““(I) ATTORNEY GENERAL.—The Attorney
General may charge a fee to any State re-
questing a search and exchange of records
pursuant to this paragraph and subsection
(b)(8) for conducting the search and pro-
viding the records. The amount of such fee
shall not exceed the lesser of the actual cost
of such activities or $50. Such fees shall be
available to the Attorney General, or, in the
Attorney General’s discretion, to the Federal
Bureau of Investigation until expended.

“(IT) STATE.—A State may charge a skilled
nursing facility a fee for initiating the
criminal background check under this para-
graph and subsection (b)(8), including fees
charged by the Attorney General, and for
performing the review and report required by
subparagraph (C). The amount of such fee
shall not exceed the actual cost of such ac-
tivities.

“‘(ii) PROHIBITION ON CHARGING.—An entity
may not impose on a provisional employee or
an employee any charges relating to the per-
formance of a background check under this
paragraph.

‘“(E) REGULATIONS.—

‘(i) IN GENERAL.—In addition to the Sec-
retary’s authority to promulgate regulations
under this title, the Attorney General, in
consultation with the Secretary, may pro-
mulgate such regulations as are necessary to
carry out the Attorney General’s responsibil-
ities under this paragraph and subsection
(0)(9), including regulations regarding the se-
curity confidentiality, accuracy, use, de-

CONGRESSIONAL RECORD — SENATE

struction, and dissemination of information,
audits and recordkeeping, and the imposition
of fees.

‘(il) APPEAL PROCEDURES.—The Attorney
General, in consultation with the Secretary,
shall promulgate such regulations as are
necessary to establish procedures by which a
provisional employee or an employee may
appeal or dispute the accuracy of the infor-
mation obtained in a background check con-
ducted under this paragraph. Appeals shall
be limited to instances in which a provi-
sional employee or an employee is incor-
rectly identified as the subject of the back-
ground check, or when information about
the provisional employee or employee has
not been updated to reflect changes in the
provisional employee’s or employee’s crimi-
nal record.

‘(F) REPORT.—Not later than 2 years after
the date of enactment of this paragraph, the
Attorney General shall submit a report to
Congress on—

‘(i) the number of requests for searches
and exchanges of records made under this
section;

‘(i) the disposition of such requests; and

‘“(iii) the cost of responding to such re-
quests.”.

(2) MEDICAID.—Section 1919(e) (42 U.S.C.
1396r(e)) is amended by adding at the end the
following:

‘(8) FEDERAL AND STATE REQUIREMENTS
CONCERNING CRIMINAL BACKGROUND CHECKS ON
NURSING FACILITY EMPLOYEES.—

‘“(A) IN GENERAL.—Upon receipt of a re-
quest by a nursing facility pursuant to sub-
section (b)(8) that is accompanied by the in-
formation described in subclauses (II)
through (IV) of subsection (b)(8)(A)({i), a
State, after checking appropriate State
records and finding no disqualifying informa-
tion (as defined in subsection (b)(8)(F)(ii)),
shall immediately submit such request and
information to the Attorney General and
shall request the Attorney General to con-
duct a search and exchange of records with
respect to the individual as described in sub-
paragraph (B).

‘(B) SEARCH AND EXCHANGE OF RECORDS BY
ATTORNEY GENERAL.—Upon receipt of a sub-
mission pursuant to subparagraph (A), the
Attorney General shall direct a search of the
records of the Federal Bureau of Investiga-
tion for any criminal history records cor-
responding to the fingerprints and other
positive identification information sub-
mitted. The Attorney General shall provide
any corresponding information resulting
from the search to the State.

“(C) STATE REPORTING OF INFORMATION TO
NURSING FACILITY.—Upon receipt of the infor-
mation provided by the Attorney General
pursuant to subparagraph (B), the State
shall—

‘(i) review the information to determine
whether the individual has any conviction
for a relevant crime (as defined in subsection
0)(@)(F)(1));

‘‘(i1) immediately report to the nursing fa-
cility in writing the results of such review;
and

‘(iii) in the case of an individual with a
conviction for a relevant crime, report the
existence of such conviction of such indi-
vidual to the database established under sec-
tion 1128E.

‘(D) FEES FOR PERFORMANCE OF CRIMINAL
BACKGROUND CHECKS.—

‘(1) AUTHORITY TO CHARGE FEES.—

‘() ATTORNEY GENERAL.—The Attorney
General may charge a fee to any State re-
questing a search and exchange of records
pursuant to this paragraph and subsection
(b)(8) for conducting the search and pro-
viding the records. The amount of such fee
shall not exceed the lesser of the actual cost
of such activities or $50. Such fees shall be
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available to the Attorney General, or, in the

Attorney General’s discretion, to the Federal

Bureau of Investigation, until expended.

‘“(ITI) STATE.—A State may charge a nurs-
ing facility a fee for initiating the criminal
background check under this paragraph and
subsection (b)(8), including fees charged by
the Attorney General, and for performing
the review and report required by subpara-
graph (C). The amount of such fee shall not
exceed the actual cost of such activities.

¢‘(ii) PROHIBITION ON CHARGING.—An entity
may not impose on a provisional employee or
an employee any charges relating to the per-
formance of a background check under this
paragraph.

‘“(E) REGULATIONS.—

‘(i) IN GENERAL.—In addition to the Sec-
retary’s authority to promulgate regulations
under this title, the Attorney General, in
consultation with the Secretary, may pro-
mulgate such regulations as are necessary to
carry out the Attorney General’s responsibil-
ities under this paragraph and subsection
(b)(8), including regulations regarding the se-
curity, confidentiality, accuracy, use, de-
struction, and dissemination of information,
audits and recordkeeping, and the imposition
of fees.

‘(i) APPEAL PROCEDURES.—The Attorney
General, in consultation with the Secretary,
shall promulgate such regulations as are
necessary to establish procedures by which a
provisional employee or an employee may
appeal or dispute the accuracy of the infor-
mation obtained in a background check con-
ducted under this paragraph. Appeals shall
be limited to instances in which a provi-
sional employee or an employee is incor-
rectly identified as the subject of the back-
ground check, or when information about
the provisional employee or employee has
not been updated to reflect changes in the
provisional employee’s or employee’s crimi-
nal record.

‘“(F) REPORT.—Not later than 2 years after
the date of enactment of this paragraph, the
Attorney General shall submit a report to
Congress on—

‘(i) the number of requests for searches
and exchanges of records made under this
section;

‘“(ii) the disposition of such requests; and

‘‘(iii) the cost of responding to such re-
quests.”.

(c) APPLICATION TO OTHER ENTITIES PRO-
VIDING HOME HEALTH OR LONG-TERM CARE
SERVICES.—

(1) MEDICARE.—Part D of title XVIII (42
U.S.C. 1395x et seq.) is amended by adding at
the end the following:

“APPLICATION OF SKILLED NURSING FACILITY
PREVENTIVE ABUSE PROVISIONS TO ANY PRO-
VIDER OF SERVICES OR OTHER ENTITY PRO-
VIDING HOME HEALTH OR LONG-TERM CARE
SERVICES
“SEC. 1897. (a) IN GENERAL.—The require-

ments of subsections (b)(8) and (e)(6) of sec-

tion 1819 shall apply to any provider of serv-
ices or any other entity that is eligible to be
paid under this title for providing home
health services, hospice care (including rou-
tine home care and other services included in
hospice care under this title), or long-term
care services to an individual entitled to
benefits under part A or enrolled under part

B, including an individual provided with a

Medicare+Choice plan offered by a

Medicare+Choice organization under part C

(in this section referred to as a ‘medicare

beneficiary’).

““(b) SUPERVISION OF PROVISIONAL EMPLOY-
EES.—

‘(1) IN GENERAL.—With respect to an entity
that provides home health services, such en-
tity shall be considered to have satisfied the
requirements of section 1819(b)(8)(B)(ii) or
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1919(b)(8)(B)(ii) if the entity meets such re-
quirements for supervision of provisional
employees of the entity as the Secretary
shall, by regulation, specify in accordance
with paragraph (2).

‘“(2) REQUIREMENTS.—The regulations re-
quired under paragraph (1) shall provide the
following:

‘“(A) Supervision of a provisional employee
shall consist of ongoing, good faith,
verifiable efforts by the supervisor of the
provisional employee to conduct monitoring
and oversight activities to ensure the safety
of a medicare beneficiary.

‘“(B) For purposes of subparagraph (A),
monitoring and oversight activities may in-
clude (but are not limited to) the following:

‘(i) Follow-up telephone calls to the medi-
care beneficiary.

‘(ii) Unannounced visits to the medicare
beneficiary’s home while the provisional em-
ployee is serving the medicare beneficiary.

‘(iii) To the extent practicable, limiting
the provisional employee’s duties to serving
only those medicare beneficiaries in a home
or setting where another family member or
resident of the home or setting of the medi-
care beneficiary is present.

‘(C) In promulgating such regulations, the
Secretary shall take into account the staff-
ing and geographic issues faced by small
rural entities (as defined by the Secretary)
that provide home health services, hospice
care (including routine home care and other
services included in hospice care under this
title), or other long-term care services. Such
regulations should encourage the provision
of monitoring and oversight activities when-
ever practicable with respect to such an enti-
ty, and if such activities would not impose
an unreasonable cost or other burden on the
entity.”.

(2) MEDICAID.—Section 1902(a) (42 U.S.C.
1396a), as amended by section 104(a), is
amended—

(A) in paragraph (65), by striking ‘‘and” at
the end;

(B) in paragraph (66), by striking the pe-
riod and inserting ‘‘; and’’; and

(C) by inserting after paragraph (66) the
following:

¢(67) provide that any entity that is eligi-
ble to be paid under the State plan for pro-
viding home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under title
XVIII), or long-term care services for which
medical assistance is available under the
State plan to individuals requiring long-
term care complies with the requirements of
subsections (b)(8) and (e)(8) of section 1919
and section 1897(b) (in the same manner as
such section applies to a medicare bene-
ficiary).”.

(3) EXPANSION OF STATE NURSE AIDE REG-
ISTRY.—

(A) MEDICARE.—Section 1819 (42 U.S.C.
1395i-3) is amended—

(i) in subsection (e)(2)—

(I) in the paragraph heading, by striking
“NURSE AIDE REGISTRY” and inserting ‘‘EM-
PLOYEE REGISTRY’;

(IT) in subparagraph (A)—

(aa) by striking ‘““‘By not later than Janu-
ary 1, 1989, the’’ and inserting ‘‘The’’;

(bb) by striking ‘‘a registry of all individ-
uals’ and inserting ‘‘a registry of (i) all indi-
viduals’’; and

(cc) by inserting before the period the fol-
lowing: ¢, (ii) all other skilled nursing facil-
ity employees with respect to whom the
State has made a finding described in sub-
paragraph (B), and (iii) any employee of any
provider of services or any other entity that
is eligible to be paid under this title for pro-
viding home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under this
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title), or long-term care services and with re-
spect to whom the entity has reported to the
State a finding of patient neglect or abuse or
a misappropriation of patient property’’; and

(III) in subparagraph (C), by striking ‘“a
nurse aide” and inserting ‘“‘an individual’;
and

(ii) in subsection (g)(1)—

(I) by striking the first sentence of sub-
paragraph (C) and inserting the following:
“The State shall provide, through the agen-
cy responsible for surveys and certification
of skilled nursing facilities under this sub-
section, for a process for the receipt and
timely review and investigation of allega-
tions of neglect and abuse and misappropria-
tion of resident property by a nurse aide or
a skilled nursing facility employee of a resi-
dent in a skilled nursing facility, by another
individual used by the facility in providing
services to such a resident, or by an indi-
vidual described in subsection (e)(2)(A)(iii).”’;
and

(IT) in the fourth sentence of subparagraph
(C), by inserting ‘‘or described in subsection
(e)(2)(A)(ii)” after ‘‘used by the facility’’;
and

(III) in subparagraph (D)—

(aa) in the subparagraph heading, by strik-
ing ‘“NURSE AIDE’’; and

(bb) in clause (i), in the matter preceding
subclause (I), by striking ‘‘a nurse aide” and
inserting ‘‘an individual’’; and

(cc) in clause (@(G)(T), by striking
aide” and inserting ‘‘individual”’.

(B) MEDICAID.—Section 1919 (42 U.S.C.
1396r) is amended—

(i) in subsection (e)(2)—

(I) in the paragraph heading, by striking
“NURSE AIDE REGISTRY” and inserting “‘EM-
PLOYEE REGISTRY’;

(IT) in subparagraph (A)—

(aa) by striking ‘“‘By not later than Janu-
ary 1, 1989, the”’ and inserting ‘“The’’;

(bb) by striking ‘‘a registry of all individ-
uals’ and inserting ‘‘a registry of (i) all indi-
viduals’’; and

(cc) by inserting before the period the fol-
lowing: *‘, (ii) all other nursing facility em-
ployees with respect to whom the State has
made a finding described in subparagraph
(B), and (iii) any employee of an entity that
is eligible to be paid under the State plan for
providing home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under title
XVIII), or long-term care services and with
respect to whom the entity has reported to
the State a finding of patient neglect or
abuse or a misappropriation of patient prop-
erty’’; and

(ITT) in subparagraph (C), by striking ‘“a
nurse aide” and inserting ‘‘an individual’’;
and

(ii) in subsection (g)(1)—

(I) by striking the first sentence of sub-
paragraph (C) and inserting the following:
““The State shall provide, through the agen-
cy responsible for surveys and certification
of nursing facilities under this subsection,
for a process for the receipt and timely re-
view and investigation of allegations of ne-
glect and abuse and misappropriation of resi-
dent property by a nurse aide or a nursing fa-
cility employee of a resident in a nursing fa-
cility, by another individual used by the fa-
cility in providing services to such a resi-
dent, or by an individual described in sub-
section (e)(2)(A)(ii).”; and

(IT) in the fourth sentence of subparagraph
(C), by inserting ‘‘or described in subsection
(e)(2)(A)(ii)” after ‘“‘used by the facility’’;
and

(III) in subparagraph (D)—

(aa) in the subparagraph heading, by strik-
ing ‘“NURSE AIDE’’; and
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(bb) in clause (i), in the matter preceding
subclause (I), by striking ‘‘a nurse aide” and
inserting ‘‘an individual’’; and

(cc) in clause (i)T), by striking
aide’ and inserting ‘‘individual’’.

(d) REIMBURSEMENT OF COSTS FOR BACK-
GROUND CHECKS.—The Secretary of Health
and Human Services shall reimburse nursing
facilities, skilled nursing facilities, and
other entities for costs incurred by the fa-
cilities and entities in order to comply with
the requirements imposed under sections
1819(b)(8) and 1919(b)(8) of such Act (42 U.S.C.
1395i-3(b)(8), 1396r(b)(8)), as added by this sec-
tion.

(e) INCLUSION OF ABUSIVE ACTS WITHIN A
LONG-TERM CARE FACILITY OR PROVIDER IN
THE NATIONAL HEALTH CARE FRAUD AND
ABUSE DATA COLLECTION PROGRAM.—

(1) IN GENERAL.—Section 1128E(g)(1)(A) (42
U.S.C. 1320a-7e(g)(1)(A)) is amended—

(A) by redesignating clause (v) as clause
(vi); and

(B) by inserting after clause (iv), the fol-
lowing:

‘“(v) A finding of abuse or neglect of a pa-
tient or a resident of a long-term care facil-
ity, or misappropriation of such a patient’s
or resident’s property.’’.

(2) COVERAGE OF LONG-TERM CARE FACILITY
OR PROVIDER EMPLOYEES.—Section 1128E(g)(2)
(42 U.S.C. 1320a-T7e(g)(2)) is amended by in-
serting ‘‘, and includes any individual of a
long-term care facility or provider (other
than any volunteer) that has access to a pa-
tient or resident of such a facility under an
employment or other contract, or both, with
the facility or provider (including individ-
uals who are licensed or certified by the
State to provide services at the facility or
through the provider, and nonlicensed indi-
viduals, as defined by the Secretary, pro-
viding services at the facility or through the
provider, including nurse assistants, nurse
aides, home health aides, individuals who
provide home care, and personal care work-
ers and attendants)’’ before the period.

(3) REPORTING BY LONG-TERM CARE FACILI-
TIES OR PROVIDERS.—

(A) IN GENERAL.—Section 1128E(b)(1) (42
U.S.C. 1320a-7e(b)(1)) is amended by striking
“and health plan” and inserting ‘‘, health
plan, and long-term care facility or pro-
vider’.

(B) CORRECTION OF INFORMATION.—Section
1128E(c)(2) (42 U.S.C. 1320a-Te(c)(2)) is amend-
ed by striking ‘‘and health plan’ and insert-
ing ‘‘, health plan, and long-term care facil-
ity or provider’’.

(4) ACCESS TO REPORTED INFORMATION.—
Section 1128E(d)(1) (42 U.S.C. 1320a-7e(d)(1))
is amended by striking ‘‘and health plans”
and inserting ‘‘, health plans, and long-term
care facilities or providers’.

(6) MANDATORY CHECK OF DATABASE BY
LONG-TERM CARE FACILITIES OR PROVIDERS.—
Section 1128E(d) (42 U.S.C. 1320a-Te(d)) is
amended by adding at the end the following:

‘“(3) MANDATORY CHECK OF DATABASE BY
LONG-TERM CARE FACILITIES OR PROVIDERS.—A
long-term care facility or provider shall
check the database maintained under this
section prior to hiring under an employment
or other contract, or both, (other than in a
provisional status) any individual as an em-
ployee of such a facility or provider who will
have access to a patient or resident of the fa-
cility or provider (including individuals who
are licensed or certified by the State to pro-
vide services at the facility or through the
provider, and nonlicensed individuals, as de-
fined by the Secretary, that will provide
services at the facility or through the pro-
vider, including nurse assistants, nurse
aides, home health aides, individuals who
provide home care, and personal care work-
ers and attendants).”.

‘“‘nurse
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(6) DEFINITION OF LONG-TERM CARE FACILITY
OR PROVIDER.—Section 1128E(g) (42 U.S.C.
1320a-Te(g)) is amended by adding at the end
the following:

‘(6) LONG-TERM CARE FACILITY OR PRO-
VIDER.—The term ‘long-term care facility or
provider’ means a skilled nursing facility (as
defined in section 1819(a)), a nursing facility
(as defined in section 1919(a)), a home health
agency, a provider of hospice care (as defined
in section 1861(dd)(1)), a long-term care hos-
pital (as described in section
1886(d)(1)(B)(iv)), an intermediate care facil-
ity for the mentally retarded (as defined in
section 1905(d)), or any other facility or enti-
ty that provides, or is a provider of, long-
term care services, home health services, or
hospice care (including routine home care
and other services included in hospice care
under title XVIII), and receives payment for
such services under the medicare program
under title XVIII or the medicaid program
under title XIX.”.

(7) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out the amendments made by this sub-
section, $10,200,000 for fiscal year 2004.

(f) PREVENTION AND TRAINING DEMONSTRA-
TION PROJECT.—

(1) ESTABLISHMENT.—The Secretary of
Health and Human Services shall establish a
demonstration program to provide grants to
develop information on best practices in pa-
tient abuse prevention training (including
behavior training and interventions) for
managers and staff of hospital and health
care facilities.

(2) ELIGIBILITY.—To be eligible to receive a
grant under paragraph (1), an entity shall be
a public or private nonprofit entity and pre-
pare and submit to the Secretary of Health
and Human Services an application at such
time, in such manner, and containing such
information as the Secretary may require.

(3) USE OF FUNDS.—Amounts received under
a grant under this subsection shall be used
to—

(A) examine ways to improve collaboration
between State health care survey and pro-
vider certification agencies, long-term care
ombudsman programs, the long-term care in-
dustry, and local community members;

(B) examine patient care issues relating to
regulatory oversight, community involve-
ment, and facility staffing and management
with a focus on staff training, staff stress
management, and staff supervision;

(C) examine the use of patient abuse pre-
vention training programs by long-term care
entities, including the training program de-
veloped by the National Association of At-
torneys General, and the extent to which
such programs are used; and

(D) identify and disseminate best practices
for preventing and reducing patient abuse.

(4) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

(g) EFFECTIVE DATE.—

(1) IN GENERAL.—WIith respect to a skilled
nursing facility (as defined in section 1819(a)
of the Social Security Act (42 U.S.C. 1395i-
3(a)) or a nursing facility (as defined in sec-
tion 1919(a) of the Social Security Act (42
U.S.C. 139%6r(a)), this section and the amend-
ments made by this section shall take effect
on the date that is the earlier of—

(A) 6 months after the effective date of
final regulations promulgated to carry out
this section and such amendments; or

(B) January 1, 2006.

(2) LONG-TERM CARE FACILITIES AND PRO-
VIDERS.—With respect to a long-term care fa-
cility or provider (as defined in section
1128E(g)(6) of the Social Security Act (42
U.S.C. 1320a-Te(g)(6)) (as added by subsection
(e)), this section and the amendments made
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by this section shall take effect on the date
that is the earlier of—

(A) 18 months after the effective date of
final regulations promulgated to carry out
this section and such amendments; or

(B) January 1, 2007.

SA 1105. Mr. HATCH submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 486, line 3, insert ‘‘and’ after the
semicolon at the end.

On page 486, line 4, insert ‘(1) after ‘‘(ii)”.

On page 486, line 8, strike ‘‘and’ and insert

On page 486, line 9, strike ‘‘(iii)”’ and insert
“(ID)”.

SA 1106. Mr. HATCH (for himself and
Mr. WYDEN) submitted an amendment
intended to be proposed by him to the
bill S. 1, to amend title XVIII of the
Social Security Act to provide for a
voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; as fol-
lows:

At the end of title VI, insert the following:

SEC. . HEALTH CARE THAT WORKS FOR ALL
AMERICANS-CITIZENS HEALTH CARE

WORKING GROUP.
(a) FINDINGS.—Congress finds the fol-

lowing:

(1) In order to improve the health care sys-
tem, the American public must engage in an
informed national public debate to make
choices about the services they want cov-
ered, what health care coverage they want,
and how they are willing to pay for coverage.

(2) More than a trillion dollars annually is
spent on the health care system, yet—

(A) 41,000,000 Americans are uninsured;

(B) insured individuals do not always have
access to essential, effective services to im-
prove and maintain their health; and

(C) employers, who cover over 170,000,000
Americans, find providing coverage increas-
ingly difficult because of rising costs and
double digit premium increases.

(3) Despite increases in medical care spend-
ing that are greater than the rate of infla-
tion, population growth, and Gross Domestic
Product growth, there has not been a com-
mensurate improvement in our health status
as a nation.

(4) Health care costs for even just 1 mem-
ber of a family can be catastrophic, resulting
in medical bills potentially harming the eco-
nomic stability of the entire family.

(5) Common life occurrences can jeopardize
the ability of a family to retain private cov-
erage or jeopardize access to public coverage.

(6) Innovations in health care access, cov-
erage, and quality of care, including the use
of technology, have often come from States,
local communities, and private sector orga-
nizations, but more creative policies could
tap this potential.

(7) Despite our Nation’s wealth, the health
care system does not provide coverage to all
Americans who want it.

(b) PURPOSES.—The purposes of this Act
are—

(1) to provide for a nationwide public de-
bate about improving the health care system
to provide every American with the ability
to obtain quality, affordable health care cov-
erage; and
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(2) to provide for a vote by Congress on the
recommendations that result from the de-
bate.

(¢) ESTABLISHMENT.—The Secretary, acting
through the Agency for Healthcare Research
and Quality, shall establish an entity to be
known as the Citizens’ Health Care Working
Group (referred to in this Act as the “Work-
ing Group”’).

(d) APPOINTMENT.—Not later than 45 days
after the date of enactment of this Act, the
Speaker and Minority Leader of the House of
Representatives and the Majority Leader and
Minority Leader of the Senate (in this sec-
tion referred to as the ‘‘leadership’’) shall
each appoint individuals to serve as mem-
bers of the Working Group in accordance
with subsections (e), (f), and (g).

(e) MEMBERSHIP CRITERIA.—

(1) APPOINTED MEMBERS.—

(A) SEPARATE APPOINTMENTS.—The Speaker
of the House of Representatives jointly with
the Minority Leader of the House of Rep-
resentatives, and the Majority Leader of the
Senate jointly with the Minority Leader of
the Senate, shall each appoint 1 member of
the Working Group described in subpara-
graphs (A), (G), (J), (K), and (M) of paragraph
(2).

(B) JOINT APPOINTMENTS.—Members of the
Working Group described in subparagraphs
(B), (C), (D), (E), (F), (I), and (N) of paragraph
(2) shall be appointed jointly by the leader-
ship.

(C) COMBINED APPOINTMENTS.—Members of
the Working Group described in subpara-
graphs (H) and (L) shall be appointed in the
following manner:

(i) One member of the Working Group in
each of such subparagraphs shall be ap-
pointed jointly by the leadership.

(ii) The remaining appointments of the
members in each of such subparagraphs shall
be divided equally such that the Speaker of
the House of Representatives jointly with
the Minority Leader of the House of Rep-
resentatives, and the Majority Leader of the
Senate jointly with the Minority Leader of
the Senate each appoint an equal number of
members.

(2) CATEGORIES OF APPOINTED MEMBERS.—
Members of the Working Group shall be ap-
pointed as follows:

(A) 2 members shall be patients or family
members of patients who, at least 1 year
prior to the date of enactment of this Act,
have had no health insurance.

(B) 1 member shall be a representative of
children.

(C) 1 member shall be a representative of
the mentally ill.

(D) 1 member shall be a representative of
the disabled.

(E) 1 member shall be over the age of 65
and a beneficiary under the medicare pro-
gram established under title XVIII of the So-
cial Security Act (42 U.S.C. 1395 et seq.).

(F) 1 member shall be a recipient of bene-
fits under the medicaid program under title
XIX of the Social Security Act (42 U.S.C. 1396
et seq.).

(G) 2 members shall be State health offi-
cials.

(H) 3 members shall be employers, includ-
ing—

(i) 1 large employer (an employer who em-
ployed 50 or more employees on business
days during the preceding calendar year and
who employed at least 50 employees on the
first of the year);

(ii) 1 small employer (an employer who em-
ployed an average of at least 2 employees but
less than 50 employees on business days in
the preceding calendar year and who em-
ploys at least 2 employees on the first of the
year); and

(iii) 1 multi-state employer.
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(I) 1 member shall be a representative of
labor.

(J) 2 members shall be health insurance
issuers.

(K) 2 members shall be health care pro-
viders.

(L) 5 members shall be appointed as fol-
lows:

(i) 1 economist.

(ii) 1 academician.

(iii) 1 health policy researcher.

(iv) 1 individual with expertise in
pharmacoeconomics.

(v) 1 health technology expert.

(M) 2 members shall be representatives of
community leaders who have developed
State or local community solutions to the
problems addressed by the Working Group.

(N) 1 member shall be a representative of a
medical school.

(3) SECRETARY.—The Secretary, or the des-
ignee of the Secretary, shall be a member of
the Working Group.

(f) PROHIBITED APPOINTMENTS.—Members of
the Working Group shall not include mem-
bers of Congress or other elected government
officials (Federal, State, or local) other than
those individuals specified in subsection (e).
To the extent possible, individuals appointed
to the Working Group shall have used the
health care system within the previous 2
years and shall not be paid employees or rep-
resentatives of associations or advocacy or-
ganizations involved in the health care sys-
tem.

(g) APPOINTMENT CRITERIA.—

(1) HOUSE OF REPRESENTATIVES.—The
Speaker and Minority Leader of the House of
Representatives shall make the appoint-
ments described in subsection (d) in con-
sultation with the chairperson and ranking
member of the following committees of the
House of Representatives:

(A) The Committee on Ways and Means.

(B) The Committee on Energy and Com-
merce.

(C) The Committee on Education and the
Workforce.

(2) SENATE.—The Majority Leader and Mi-
nority Leader of the Senate shall make the
appointments described in subsection (d) in
consultation with the chairperson and rank-
ing member of the following committees of
the Senate:

(A) The Committee on Finance.

(B) The Committee on Health, Education,
Labor, and Pensions.

(h) PERIOD OF APPOINTMENT.—Members of
the Working Group shall be appointed for a
term of 2 years. Such term is renewable and
any vacancies shall not affect the power and
duties of the Working Group but shall be
filled in the same manner as the original ap-
pointment.

(i) APPOINTMENT OF THE CHAIRPERSON.—Not
later than 15 days after the date on which all
members of the Working Group have been
appointed under subsection (d), the leader-
ship shall make a joint designation of the
chairperson of the Working Group. If the
leadership fails to make such designation
within such time period, the Working Group
Members shall, not later than 10 days after
the end of such time period, designate a
chairperson by majority vote.

(j) SUBCOMMITTEES.—The Working Group
may establish subcommittees if doing so in-
creases the efficiency of the Working Group
in completing its tasks.

(k) DUTIES.—

(1) HEARINGS.—Not later than 90 days after
the date of appointment of the chairperson
under subsection (i), the Working Group
shall hold hearings to examine—

(A) the capacity of the public and private
health care systems to expand coverage op-
tions;
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(B) the cost of health care and the effec-
tiveness of care provided at all stages of dis-
ease;

(C) innovative State strategies used to ex-
pand health care coverage and lower health
care costs;

(D) local community solutions to accessing
health care coverage;

(E) efforts to enroll individuals currently
eligible for public or private health care cov-
erage;

(F) the role of evidence-based medical
practices that can be documented as restor-
ing, maintaining, or improving a patient’s
health, and the use of technology in sup-
porting providers in improving quality of
care and lowering costs; and

(G) strategies to assist purchasers of
health care, including consumers, to become
more aware of the impact of costs, and to
lower the costs of health care.

(2) ADDITIONAL HEARINGS.—The Working
Group may hold additional hearings on sub-
jects other than those listed in paragraph (1)
so long as such hearings are determined to
be necessary by the Working Group in car-
rying out the purposes of this Act. Such ad-
ditional hearings do not have to be com-
pleted within the time period specified in
paragraph (1) but shall not delay the other
activities of the Working Group under this
section.

(3) THE HEALTH REPORT TO THE AMERICAN
PEOPLE.—Not later than 90 days after the
hearings described in paragraphs (1) and (2)
are completed, the Working Group shall pre-
pare and make available to health care con-
sumers through the Internet and other ap-
propriate public channels, a report to be en-
titled, “The Health Report to the American
People”. Such report shall be understandable
to the general public and include—

(A) a summary of—

(i) health care and related services that
may be used by individuals throughout their
life span;

(ii) the cost of health care services and
their medical effectiveness in providing bet-
ter quality of care for different age groups;

(iii) the source of coverage and payment,
including reimbursement, for health care
services;

(iv) the reasons people are uninsured or
underinsured and the cost to taxpayers, pur-
chasers of health services, and communities
when Americans are uninsured or under-
insured;

(v) the impact on health care outcomes and
costs when individuals are treated in all
stages of disease;

(vi) health care cost containment strate-
gies; and

(vii) information on health care needs that
need to be addressed;

(B) examples of community strategies to
provide health care coverage or access;

(C) information on geographic-specific
issues relating to health care;

(D) information concerning the cost of care
in different settings, including institutional-
based care and home and community-based
care;

(E) a summary of ways to finance health
care coverage; and

(F) the role of technology in providing fu-
ture health care including ways to support
the information needs of patients and pro-
viders.

(4) COMMUNITY MEETINGS.—

(A) IN GENERAL.—Not later than 1 year
after the date of enactment of this Act, the
Working Group shall initiate health care
community meetings throughout the United
States (in this section referred to as ‘‘com-
munity meetings’’). Such community meet-
ings may be geographically or regionally
based and shall be completed within 180 days
after the initiation of the first meeting.
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(B) NUMBER OF MEETINGS.—The Working
Group shall hold a sufficient number of com-
munity meetings in order to receive infor-
mation that reflects—

(i) the geographic differences throughout
the United States;

(ii) diverse populations; and

(iii) a balance among urban and rural popu-
lations.

(C) MEETING REQUIREMENTS.—

(i) FACILITATOR.—A State health officer
may be the facilitator at the community
meetings.

(ii) ATTENDANCE.—At least 1 member of the
Working Group shall attend and serve as
chair of each community meeting. Other
members may Dparticipate through inter-
active technology.

(iii) Toprics.—The community meetings
shall, at a minimum, address the following
issues:

(I) The optimum way to balance costs and
benefits so that affordable health coverage is
available to as many people as possible.

(IT) The identification of services that pro-
vide cost-effective, essential health care
services to maintain and improve health and
which should be included in health care cov-
erage.

(ITI) The cost of providing increased bene-
fits.

(IV) The mechanisms to finance health
care coverage, including defining the appro-
priate financial role for individuals, busi-
nesses, and government.

(iv) INTERACTIVE TECHNOLOGY.—The Work-
ing Group may encourage public participa-
tion in community meetings through inter-
active technology and other means as deter-
mined appropriate by the Working Group.

(D) INTERIM REQUIREMENTS.—Not later than
180 days after the date of completion of the
community meetings, the Working Group
shall prepare and make available to the pub-
lic through the Internet and other appro-
priate public channels, an interim set of rec-
ommendations on health care coverage and
ways to improve and strengthen the health
care system based on the information and
preferences expressed at the community
meetings. There shall be a 90-day public com-
ment period on such recommendations.

(1) RECOMMENDATIONS.—Not later than 120
days after the expiration of the public com-
ment period described in subsection
(k)(4)(D), the Working Group shall submit to
Congress and the President a final set of rec-
ommendations.

(m) ADMINISTRATION.—

(1) EXECUTIVE DIRECTOR.—There shall be an
Executive Director of the Working Group
who shall be appointed by the chairperson of
the Working Group in consultation with the
members of the Working Group.

(2) COMPENSATION.—While serving on the
business of the Working Group (including
travel time), a member of the Working
Group shall be entitled to compensation at
the per diem equivalent of the rate provided
for level IV of the Executive Schedule under
section 5315 of title 5, United States Code,
and while so serving away from home and
the member’s regular place of business, a
member may be allowed travel expenses, as
authorized by the chairperson of the Work-
ing Group. For purposes of pay and employ-
ment benefits, rights, and privileges, all per-
sonnel of the Working Group shall be treated
as if they were employees of the Senate.

(3) INFORMATION FROM FEDERAL AGENCIES.—
The Working Group may secure directly
from any Federal department or agency such
information as the Working Group considers
necessary to carry out this Act. Upon re-
quest of the Working Group, the head of such
department or agency shall furnish such in-
formation.
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(4) POSTAL SERVICES.—The Working Group
may use the United States mails in the same
manner and under the same conditions as
other departments and agencies of the Fed-
eral Government.

(n) DETAIL.—Not more than 10 Federal
Government employees employed by the De-
partment of Labor and 10 Federal Govern-
ment employees employed by the Depart-
ment of Health and Human Services may be
detailed to the Working Group under this
section without further reimbursement. Any
detail of an employee shall be without inter-
ruption or loss of civil service status or
privilege.

(0) TEMPORARY AND INTERMITTENT SERV-
ICES.—The chairperson of the Working Group
may procure temporary and intermittent
services under section 3109(b) of title 5,
United States Code, at rates for individuals
which do not exceed the daily equivalent of
the annual rate of basic pay prescribed for
level V of the Executive Schedule under sec-
tion 5316 of such title.

(p) ANNUAL REPORT.—Not later than 1 year
after the date of enactment of this Act, and
annually thereafter during the existence of
the Working Group, the Working Group shall
report to Congress and make public a de-
tailed description of the expenditures of the
Working Group used to carry out its duties
under this section.

(d) SUNSET OF WORKING GROUP.—The Work-
ing Group shall terminate when the report
described in subsection (1) is submitted to
Congress.

(r) ADMINISTRATION REVIEW AND COM-
MENTS.—Not later than 45 days after receiv-
ing the final recommendations of the Work-
ing Group under subsection (1), the President
shall submit a report to Congress which shall
contain—

(1) additional views and comments on such
recommendations; and

(2) recommendations for such legislation
and administrative actions as the President
considers appropriate.

(s) REQUIRED CONGRESSIONAL ACTION.—Not
later than 45 days after receiving the report
submitted by the President under subsection
(r), each committee of jurisdiction of Con-
gress shall hold at least 1 hearing on such re-
port and on the final recommendations of
the Working Group submitted under sub-
section (1).

(t) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to
be appropriated to carry out this Act, other
than subsection (k)(3), $3,000,000 for each of
fiscal years 2004, 2005, and 2006.

(2) HEALTH REPORT TO THE AMERICAN PEO-
PLE.—There are authorized to be appro-
priated for the preparation and dissemina-
tion of the Health Report to the American
People described in subsection (k)(3), such
sums as may be necessary for the fiscal year
in which the report is required to be sub-
mitted.

SA 1107. Mr. COCHRAN submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of title VI, add the following:
SEC. . AUTHORIZATION OF APPROPRIATIONS

TO CONTINUE THE EXISTING CMS
MEDICATION MONITORING SYSTEM.

There are authorized to be appropriated
such sums as are necessary to continue the
Prescription Continuity of Care medication
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monitoring system in cooperation with the
CMS Mississippi Quality Improvement Orga-
nization, Information Healthcare, and the
University of Mississippi.

SA 1108. Mr. DURBIN proposed an
amendment to the bill S. 1, to amend
title XVIII of the Social Security Act
to provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

At the appropriate place, insert the fol-

lowing:

SEC. . ADDITIONAL ASSISTANCE FOR CER-
TAIN ELIGIBLE BENEFICIARIES
UNDER PART D.

Section 1860D-26, as added by section 101, is
amended by adding at the end the following:

“(d) ADDITIONAL ASSISTANCE FOR CERTAIN
ELIGIBLE BENEFICIARIES.—

‘(1) PROGRAM.—Subject to paragraph (2),
the Administrator shall implement a pro-
gram (for the period beginning on January 1,
2009, and ending on September 30, 2013) to
provide additional assistance to applicable
eligible beneficiaries who have reached the
initial coverage limit described in section
1860D-6(c)(3) for the year but have not
reached the annual out-of-pocket limit under
section 1860D-6(c)(4)(A)) for the year in order
to reduce the cost-sharing requirement dur-
ing this coverage gap.

‘(2) FUNDING LIMITATION.—The Adminis-
trator shall implement the program de-
scribed in paragraph (1) in such a manner
that will result in a decrease of $12,000,000,000
in cost-sharing for covered drugs under part
D by applicable eligible beneficiaries during
the period described in such paragraph. The
Administrator shall take appropriate steps
to ensure that the costs of the program dur-
ing such period do not exceed $12,000,000,000.

“(3) APPLICABLE ELIGIBLE BENEFICIARY.—
For purposes of this subsection, the term
‘applicable eligible beneficiary’ means an eli-
gible beneficiary with cardiovascular dis-
ease, diabetes and its complications, cancer,
or Alzheimer’s disease who is enrolled under
part D.”.

SA 1109. Mr. BURNS (for himself and
Ms. MURKOWSKI) submitted an amend-
ment intended to be proposed by him
to the bill S. 1, to amend title XVIII of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; which
was ordered to lie on table; as follows:

On page 68, between lines 5 and 6, insert
the following:

‘“(E) Not be less than 1,000,000 eligible bene-
ficiaries shall reside in each service area.

On page 354, between lines 19 and 20, insert
the following:

‘“(F) Not be less than 1,000,000 MedicareAd-
vantage eligible individuals shall reside in
each region.

SA 1110. Mr. BAUCUS (for Mr. LEVIN)
proposed an amendment to the bill S. 1,
to amend title XVIII of the Social Se-
curity Act to provide for a voluntary
prescription drug benefit under the
Medicare program and to strengthen
and improve the Medicare program,
and for other purposes; as follows:

Insert the following in the appropriate
place: The Secretary of Health and Human
Services shall retain or designate one or
more Medicare backup plans so that bene-
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ficiaries initially covered by a private in-
surer under this act who are subsequently
covered by a Medicare fallback plan have the
option of retaining a Medicare fallback plan
or entering private insurance under this act.

SA 1111. Mr. BAUCUS (for Mr. LEVIN
(for himself, Ms. STABENOW, and Mrs.
CLINTON)) proposed an amendment to
the bill S. 1, to amend title XVIII of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; as fol-
lows:

Insert the following in the appropriate
place: The Secretary of Health and Human
Services shall retain or designate one or
more Medicare backup plans so that the 37%
of current retirees who have prescription
drug coverage, estimated by the Congres-
sional Budget Office who will lose their cur-
rent employer retiree coverage as a result of
the enactment of this legislation will have
the option to enter either a Medicare backup
plan or private insurance under this act.

SA 1112. Mr. KERRY submitted an
amendment intended to by proposed by
him to the bill S. 1, to amend title
XVIIT of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

After section 404, insert the following:

SEC. 404A. INCREASE FOR HOSPITALS WITH DIS-
PROPORTIONATE INDIGENT CARE
REVENUES.

(a) DISPROPORTIONATE SHARE ADJUSTMENT
PERCENTAGE.—Section 1886(d)(6)(F)(ii) (42
U.S.C. 13%ww(d)(5)(F)(iii)) is amended by
striking ‘35 percent’” and inserting ‘‘35 per-
cent (or, for discharges occurring on or after
October 1, 2003, 40 percent)’’.

(b) CAPITAL CosTs.—Section 1886(g)(1)(B)
(42 U.S.C. 1395ww(g)(1)(B)) is amended—

(1) in clause (iii), by striking ‘‘and’ at the
end;

(2) in clause (iv), by striking the period at
the end and inserting *‘, and’’; and

(3) by adding at the end the following new
clause:

‘“(v) in the case of cost reporting periods
beginning on or after October 1, 2003, shall
provide for a disproportionate share adjust-
ment in the same manner as section
1886(d)(5)(F)(iii).”.

SA 1113. Mr. GRASSLEY proposed an
amendment to the bill S. 312, to amend
title XXI of the Social Security Act to
extend the availability of allotments
for fiscal years 1998 through 2001 under
the State Children’s Health Insurance
Programs; as follows:

At the end, add the following:

SEC. 2. TECHNICAL CORRECTION.

(a) TEMPORARY INCREASE OF THE MEDICAID
FMAP.—Section 401(a)(6)(A) of the Jobs and
Growth Tax Relief Reconciliation Act of 2003
(Public Law 108-027) is amended by inserting
“‘after September 2, 2003, after ‘(42 U.S.C.
1315)).

(b) RETROACTIVE EFFECTIVE DATE.—The
amendment made by subsection (a) shall
take effect as if included in the enactment of
section 401 of the Jobs and Growth Tax Re-
lief Reconciliation Act of 2003 (Public Law
108-027).

SA 1114. Mr. KYL submitted an
amendment intended to be proposed by
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him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

At the appropriate place, insert the fol-
lowing:

SEC. . GAO STUDY OF PHARMACEUTICAL PRICE
CONTROLS AND PATENT PROTEC-
TIONS IN THE G-7 COUNTRIES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study of
price controls imposed on pharmaceuticals
in France, Germany, Italy, Japan, the
United Kingdom and Canada to review the
impact such regulations have on consumers,
including American consumers, and on inno-
vation in medicine. Such study shall in-
clude—

(1) The pharmaceutical price control struc-
ture in each country for a wide range of
pharmaceuticals, compared with average
pharmaceutical prices paid by Americans
covered by private sector health insurance;

(2) The proportion of the cost for innova-
tion borne by American consumers compared
with consumers in the other six countries;

(3) A review of how closely the observed
prices in regulated markets correspond to
the prices that efficiently distribute com-
mon costs of production (‘‘Ramsey prices’);

(4) A review of any peer-reviewed literature
that might show the health consequences to
patients in the listed countries that result
from the absence or delayed introduction of
medicines, including the cost of not having
access to medicines, in terms of lower life
expectancy and lower quality of health;

(56) The impact on American consumers, in
terms of reduced research into new or im-
proved pharmaceuticals (including the cost
of delaying the introduction of a significant
advance in certain major diseases), if similar
price controls were adopted in the United
States;

(6) The existing standards under inter-
national conventions, including the World
Trade Organization and the North American
Free Trade Agreement, regarding regulated
pharmaceutical prices, including any restric-
tions on anti-competitive laws that might
apply to price regulations and how economic
harm caused to consumers in markets with-
out price regulations may be remedied;

(7) In parallel trade regimes, how much of
the price difference between countries in the
European Union is captured by middlemen
and how much goes to benefit patients and
health systems where parallel importing is
significant; and

(8) How much cost is imposed on the owner
of a property right from counterfeiting and
from international violation of intellectual
property rights for prescription medicines.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General of the Untied States shall
submit to Congress a report on the study
conducted under subsection (A).

SA 1115. Mr. KYL (for himself, Mr.
HATCH, and Ms. MURKOWSKI) submitted
an amendment intended to be proposed
by him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

At the appropriate place, insert the fol-
lowing:
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SEC. . SENSE OF THE SENATE CONCERNING
MEDICARE PAYMENT UPDATE FOR
PHYSICIANS AND OTHER HEALTH
PROFESSIONALS.

(a) FINDINGS.—The Senate makes the fol-
lowing findings:

(1) The formula by which Medicare pay-
ments are updated each year for services fur-
nished by physicians and other health profes-
sionals is fundamentally flawed.

(2) The flawed physician payment update
formula is causing a continuing physician
payment crisis, and, without Congressional
action, Medicare payment rates for physi-
cians and other practitioners are predicted
to fall by 4.2% in 2004.

(3) A physician payment cut in 2004 would
be the fifth cut since 1991, and would be on
top of a 5.4% cut in 2002, with additional cuts
estimated for 2005, 2006, and 2007; from 1991-
2003, payment rates for physicians and
health professionals fell 14% behind practice
cost inflation as measured by Medicare’s own
conservative estimates.

(4) The sustainable growth rate (SGR) ex-
penditure target, which is the basis for the
physician payment update, is linked to the
gross domestic product and penalizes physi-
cians and other practitioners for volume in-
creases that they cannot control and that
the government actively promotes through
new coverage decisions, quality improve-
ment activities and other initiatives that,
while beneficial to patients, are not reflected
in the SGR.

(b) SENSE OF THE SENATE.—It is the Sense
of the Senate that Medicare beneficiary ac-
cess to quality care may be compromised if
Congress does not take action to prevent
cuts next year and the following that result
from the SGR formula.

SA 1116. Mr. DAYTON (for himself,
Mr. COLEMAN, and Mr. SMITH) sub-
mitted an amendment intended to be
proposed by him to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medicare program, and for
other purposes; which was ordered to
lie on the table; as follows:

Strike section 426 and insert the following:

SEC. 426. INCREASE FOR GROUND AMBULANCE
SERVICES.

Section 1834(1) (42 U.S.C. 139%5m(l)), as
amended by section 405(b)(2), is amended by
adding at the end the following new para-
graphs:

‘“(10) TEMPORARY INCREASE FOR GROUND AM-
BULANCE SERVICES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, in the
case of ground ambulance services furnished
on or after January 1, 2004, and before Janu-
ary 1, 2007, the fee schedule established under
this section, with respect to both the pay-
ment rate for service and the payment rate
for mileage, shall provide that such rates
otherwise established, shall be increased by
21.5 percent.

‘(B) ADDITIONAL INCREASE FOR SERVICES
FURNISHED IN A RURAL AREA.—Notwith-
standing any other provision of this sub-
section, in the case of ground ambulance
services furnished on or after January 1, 2004,
and before January 1, 2007, for which the
transportation originates in a rural area de-
scribed in subparagraph (C), the fee schedule
established under this section, with respect
to both the payment rate for service and the
payment rate for mileage, shall provide that
such rates otherwise established, shall be in-
creased by the higher of either 20 percent of
the rate determined after the application of
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subparagraph (C), in addition to the increase
provided under subparagraph (A).

¢(C) DETERMINATION OF RURAL AREAS BASED
ON POPULATION DENSITY WITHIN POSTAL ZIP
CODES.—With respect to ground ambulance
services described in subparagraph (B), dur-
ing the period described in that subpara-
graph, paragraph (9) shall be applied by sub-
stituting ‘(as determined under an area clas-
sification system established by the Sec-
retary that is based on population density
within postal zip code areas)’ for ‘(as defined
in section 1886(d)(2)(D)) or in a rural census
tract of a metropolitan statistical area (as
determined under the most recent modifica-
tion of the Goldsmith Modification, origi-
nally published in the Federal Register on
February 27, 1992 (57 Fed. Reg. 6725))’. Not
later than December 31, 2003, the Secretary,
taking into account the recommendations
contained in the report submitted under sec-
tion 221(b)(3) of the Medicare, Medicaid, and
SCHIP Benefits Improvement and Protection
Act of 2000, shall implement the increase in
payment required under subparagraph (B)
and shall establish the classification system
required by the application of this subpara-
graph. The Secretary shall provide such in-
creased payment for services furnished on or
after the earlier of 30 days after the estab-
lishment of such classification system or De-
cember 31, 2003.

(D) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraphs (A) and (B) shall not be taken
into account in calculating payments for
services furnished on or after the period
specified in such subparagraph.

¢(11) CONVERSION FACTOR ADJUSTMENTS.—
The Secretary shall not adjust downward the
conversion factor in any year because of an
evaluation of the prior year conversion fac-
tor.”.

SEC. 426A. MEDICARE SECONDARY PAYOR (MSP)
PROVISIONS.

(a) TECHNICAL AMENDMENT CONCERNING
SECRETARY’S AUTHORITY TO MAKE CONDI-
TIONAL PAYMENT WHEN CERTAIN PRIMARY
PLANS DO NOT PAY PROMPTLY.—

(1) IN GENERAL.—Section 1862(b)(2)
U.S.C. 1395y(b)(2)) is amended—

(A) in subparagraph (A)(ii),
“promptly (as determined
with regulations)’’;

(B) in subparagraph (B)—

(i) by redesignating clauses (i) through (iii)
as clauses (ii) through (iv), respectively; and

(ii) by inserting before clause (ii), as so re-
designated, the following new clause:

(1) AUTHORITY TO MAKE CONDITIONAL PAY-
MENT.—The Secretary may make payment
under this title with respect to an item or
service if a primary plan described in sub-
paragraph (A)(ii) has not made or cannot
reasonably be expected to make payment
with respect to such item or service prompt-
ly (as determined in accordance with regula-
tions). Any such payment by the Secretary
shall be conditioned on reimbursement to
the appropriate Trust Fund in accordance
with the succeeding provisions of this sub-
section.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective as if
included in the enactment of title III of the
Medicare and Medicaid Budget Reconcili-
ation Amendments of 1984 (Public Law 98-
369).

(b) CLARIFYING AMENDMENTS TO CONDI-
TIONAL PAYMENT PROVISIONS.—Section
1862(b)(2) (42 U.S.C. 139%y(b)(2)) is further
amended—

(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by inserting the following
sentence at the end: ‘‘An entity that engages
in a business, trade, or profession shall be

(42

by striking
in accordance
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deemed to have a self-insured plan if it car-
ries its own risk (whether by a failure to ob-
tain insurance, or otherwise) in whole or in
part.”’;

(2) in subparagraph (B)(ii), as redesignated
by subsection (a)(2)(B)—

(A) by striking the first sentence and in-
serting the following: ‘A primary plan, and
an entity that receives payment from a pri-
mary plan, shall reimburse the appropriate
Trust Fund for any payment made by the
Secretary under this title with respect to an
item or service if it is demonstrated that
such primary plan has or had a responsi-
bility to make payment with respect to such
item or service. A primary plan’s responsi-
bility for such payment may be dem-
onstrated by a judgment, a payment condi-
tioned upon the recipient’s compromise,
waiver, or release (whether or not there is a
determination or admission of liability) of
payment for items or services included in a
claim against the primary plan or the pri-
mary plan’s insured, or by other means.”’;
and

(B) in the final sentence, by striking ‘“‘on
the date such notice or other information is
received’”’ and inserting ‘‘on the date notice
of, or information related to, a primary
plan’s responsibility for such payment or
other information is received’’; and

(3) in subparagraph (B)(iii), as redesignated
by subsection (a)(2)(B), by striking the first
sentence and inserting the following: ‘“‘In
order to recover payment made under this
title for an item or service, the United
States may bring an action against any or
all entities that are or were required or re-
sponsible (directly, as an insurer or self-in-
surer, as a third-party administrator, as an
employer that sponsors or contributes to a
group health plan, or large group health
plan, or otherwise) to make payment with
respect to the same item or service (or any
portion thereof) under a primary plan. The
United States may, in accordance with para-
graph (3)(A) collect double damages against
any such entity. In addition, the United
States may recover under this clause from
any entity that has received payment from a
primary plan or from the proceeds of a pri-
mary plan’s payment to any entity.”.

(¢) CLERICAL, AMENDMENTS.—Section 1862(b)
(42 U.S.C. 1395y(b)) is amended—

(1) in paragraph (1)(A), by moving the in-
dentation of clauses (ii) through (v) 2 ems to
the left; and

(2) in paragraph (3)(A), by striking ‘‘such”
before ‘‘paragraphs’.

SA 1117. Mr. BAUCUS submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

At the end of title VI, add the following:
SEC. . SAFETY NET ORGANIZATIONS AND PA-

TIENT ADVISORY COMMISSION.

(a) IN GENERAL.—Title XI (42 U.S.C. 1320 et
seq.) is amended by adding at the end the fol-
lowing new part:

“PART D—SAFETY NET ORGANIZATIONS AND
PATIENT ADVISORY COMMISSION
“SAFETY NET ORGANIZATIONS AND PATIENT
ADVISORY COMMISSION

“SEC. 1181. (a) ESTABLISHMENT.—There is
hereby established the Safety Net Organiza-
tions and Patient Advisory Commission (in
this section referred to as the ‘Commission’).

“(b) REVIEW OF HEALTH CARE SAFETY NET
PROGRAMS AND REPORTING REQUIREMENTS.—

‘(1) REVIEW.—The Commission shall con-
duct an ongoing review of the health care
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safety net programs (as described in para-
graph (3)(C)) by—

‘““(A) monitoring each health care safety
net program to document and analyze the ef-
fects of changes in these programs on the
core health care safety net;

‘(B) evaluating the impact of the Emer-
gency Medical Treatment and Labor Act, the
Health Insurance Portability and Account-
ability Act of 1996, the Balanced Budget Act
of 1997, the Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of 1999, the
Medicare, Medicaid, and SCHIP Benefits Pro-
tection and Improvement Act of 2000, Pre-
scription Drug and Medicare Improvement
Act of 2003, and other forces on the capacity
of the core health care safety net to continue
their roles in the core health care safety net
system to care for uninsured individuals,
medicaid beneficiaries, and other vulnerable
populations;

‘“(C) monitoring existing data sets to as-
sess the status of the core health care safety
net and health outcomes for vulnerable pop-
ulations;

‘(D) wherever possible, linking and inte-
grating existing data systems to enhance the
ability of the core health care safety net to
track changes in the status of the core
health care safety net and health outcomes
for vulnerable populations;

‘‘(E) supporting the development of new
data systems where existing data are insuffi-
cient or inadequate;

‘“(F) developing criteria and indicators of
impending core health care safety net fail-
ure;

‘(&) establishing an early-warning system
to identify impending failures of core health
care safety net systems and providers;

‘“‘(H) providing accurate and timely infor-
mation to Federal, State, and local policy-
makers on the indicators that may lead to
the failure of the core health care safety net
and an estimate of the projected con-
sequences of such failures and the impact of
such a failure on the community;

‘“(I) monitoring and providing oversight for
the transition of individuals receiving sup-
plemental security income benefits, medical
assistance under title XIX, or child health
assistance under title XXI who enroll with a
managed care entity (as defined in section
1932(a)(1)(B)), including the review of—

‘(i) the degree to which health plans have
the capacity (including case management
and management information system infra-
structure) to provide quality managed care
services to such an individual;

‘“(ii) the degree to which these plans may
be overburdened by adverse selection; and

‘(iii) the degree to which emergency de-
partments are used by enrollees of these
plans; and

‘“(J) identifying and disseminating the best
practices for more effective application of
the lessons that have been learned.

““(2) REPORTS.—

‘“(A) ANNUAL REPORTS.—Not later than
June 1 of each year (beginning with 2005), the
Commission shall, based on the review con-
ducted under paragraph (1), submit to the ap-
propriate committees of Congress a report
on—

‘(i) the health care needs of the uninsured;
and

‘“(ii) the financial and infrastructure sta-
bility of the Nation’s core health care safety
net.

“(B) AGENDA AND ADDITIONAL REVIEWS.—

‘“(i) AGENDA.—The Chair of the Commis-
sion shall consult periodically with the
Chairpersons and Ranking Minority Mem-
bers of the appropriate committees of Con-
gress regarding the Commission’s agenda and
progress toward achieving the agenda.

‘(i) ADDITIONAL REVIEWS.—The Commis-
sion shall conduct additional reviews and
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submit additional reports to the appropriate
committees of Congress on topics relating to
the health care safety net programs under
the following circumstances:

“(I) If requested by the Chairpersons or
Ranking Minority Members of such commit-
tees.

““(IT) If the Commission deems such addi-
tional reviews and reports appropriate.

¢(C) AVAILABILITY OF REPORTS.—The Com-
mission shall transmit to the Comptroller
General and the Secretary a copy of each re-
port submitted under this subsection and
shall make such reports available to the pub-
lic.

‘“(3) DEFINITIONS.—In this section:

‘““(A) APPROPRIATE COMMITTEES OF CON-
GRESS.—The term ‘appropriate committees
of Congress’ means the Committees on Ways
and Means and Energy and Commerce of the
House of Representatives and the Commit-
tees on Finance and Health, Education,
Labor, and Pensions of the Senate.

‘(B) CORE HEALTH CARE SAFETY NET.—The
term ‘core health care safety net’ means any
health care provider that—

‘(i) by legal mandate or explicitly adopted
mission, offers access to health care services
to patients, regardless of the ability of the
patient to pay for such services; and

‘(i) has a case mix that is substantially
comprised of patients who are uninsured,
covered under the medicaid program, cov-
ered under any other public health care pro-
gram, or are otherwise vulnerable popu-
lations.

Such term includes disproportionate share
hospitals, Federally qualified health centers,
other Federal, State, and locally supported
clinics, rural health clinics, local health de-
partments, and providers covered under the
Emergency Medical Treatment and Labor
Act.

¢(C) HEALTH CARE SAFETY NET PROGRAMS.—
The term ‘health care safety net programs’
includes the following:

‘(i) MEDICAID.—The
under title XIX.

‘(ii) SCHIP.—The State children’s health
insurance program under title XXI.

¢“(iii) MATERNAL AND CHILD HEALTH SERV-
ICES BLOCK GRANT PROGRAM.—The maternal
and child health services block grant pro-
gram under title V.

‘“(iv) FQHC PROGRAMS.—Each federally
funded program under which a health center
(as defined in section 330(1) of the Public
Health Service Act), a Federally qualified
health center (as defined in section
1861(aa)(4)), or a Federally-qualified health
center (as defined in section 1905(1)(2)(B)) re-
ceives funds.

‘“(v) RHC PROGRAMS.—Each federally fund-
ed program under which a rural health clinic
(as defined in section 1861(aa)(4) or 1905(1)(1))
receives funds.

‘“(vi) DSH PAYMENT PROGRAMS.—Each fed-
erally funded program under which a dis-
proportionate share hospital receives funds.

“(vii) EMERGENCY MEDICAL TREATMENT AND
ACTIVE LABOR ACT.—All care provided under
section 1867 for the uninsured, underinsured,
beneficiaries under title XIX, and other vul-
nerable individuals.

‘‘(viii) OTHER HEALTH CARE SAFETY NET
PROGRAMS.—Such term also includes any
other health care program that the Commis-
sion determines to be appropriate.

‘(D) VULNERABLE POPULATIONS.—The term
‘vulnerable populations’ includes uninsured
and underinsured individuals, low-income in-
dividuals, farm workers, homeless individ-
uals, individuals with disabilities, individ-
uals with HIV or AIDS, and such other indi-
viduals as the Commission may designate.

“(¢c) MEMBERSHIP.—

medicaid program
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‘(1) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 13 members ap-
pointed by the Comptroller General of the
United States (in this section referred to as
the ‘Comptroller General’), in consultation
with the appropriate committees of Con-
gress.

*“(2) QUALIFICATIONS.—

‘“(A) IN GENERAL.—The membership of the
Commission shall include individuals with
national recognition for their expertise in
health finance and economics, health care
safety net research and program manage-
ment, actuarial science, health facility man-
agement, health plans and integrated deliv-
ery systems, reimbursement of health facili-
ties, allopathic and osteopathic medicine (in-
cluding emergency medicine), and other pro-
viders of health services, and other related
fields, who provide a mix of different profes-
sionals, broad geographic representation,
and a balance between urban and rural rep-
resentatives.

‘(B) INCLUSION.—The membership of the
Commission shall include health profes-
sionals, employers, third-party payers, indi-
viduals skilled in the conduct and interpre-
tation of biomedical, health services, and
health economics research and expertise in
outcomes and effectiveness research and
technology assessment. Such membership
shall also include recipients of care from
core health care safety net and individuals
who provide and manage the delivery of care
by the core health care safety net.

“(C) MAJORITY NONPROVIDERS.—Individuals
who are directly involved in the provision, or
management of the delivery, of items and
services covered under the health care safety
net programs shall not constitute a majority
of the membership of the Commission.

‘(D) ETHICAL DISCLOSURE.—The Comp-
troller General shall establish a system for
public disclosure by members of the Commis-
sion of financial and other potential con-
flicts of interest relating to such members.

“(3) TERMS.—

‘““(A) IN GENERAL.—The terms of members
of the Commission shall be for 3 years except
that of the members first appointed, the
Comptroller General shall designate—

‘(i) four to serve a term of 1 year;

¢“(ii) four to serve a term of 2 years; and

‘“(iii) five to serve a term of 3 years.

‘(B) VACANCIES.—

‘(i) IN GENERAL.—A vacancy in the Com-
mission shall be filled in the same manner in
which the original appointment was made.

‘“(ii) APPOINTMENT.—Any member ap-
pointed to fill a vacancy occurring before the
expiration of the term for which the mem-
ber’s predecessor was appointed shall be ap-
pointed only for the remainder of that term.

‘(iii) TERMS.—A member may serve after
the expiration of that member’s term until a
successor has taken office.

*“(4) COMPENSATION.—

‘“(A) MEMBERS.—While serving on the busi-
ness of the Commission (including travel
time), a member of the Commission—

‘(i) shall be entitled to compensation at
the per diem equivalent of the rate provided
for level IV of the Executive Schedule under
section 5315 of title 5, United States Code;
and

‘‘(ii) while so serving away from home and
the member’s regular place of business, may
be allowed travel expenses, as authorized by
the Commission.

‘(B) TREATMENT.—For purposes of pay
(other than pay of members of the Commis-
sion) and employment benefits, rights, and
privileges, all personnel of the Commission
shall be treated as if they were employees of
the United States Senate.

‘“(6) CHAIR; VICE CHAIR.—The Comptroller
General shall designate a member of the
Commission, at the time of appointment of

CONGRESSIONAL RECORD — SENATE

the member as Chair and a member as Vice
Chair for that term of appointment, except
that in the case of vacancy of the Chair or
Vice Chair, the Comptroller General may
designate another member for the remainder
of that member’s term.

‘“(6) MEETINGS.—The Commission shall
meet at the call of the Chair or upon the
written request of a majority of its members.

“(d) DIRECTOR AND STAFF; EXPERTS AND
CONSULTANTS.—Subject to such review as the
Comptroller General determines necessary
to ensure the efficient administration of the
Commission, the Commission may—

‘(1) employ and fix the compensation of an
Executive Director (subject to the approval
of the Comptroller General) and such other
personnel as may be necessary to carry out
the duties of the Commission under this sec-
tion (without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service);

‘(2) seek such assistance and support as
may be required in the performance of the
duties of the Commission under this section
from appropriate Federal departments and
agencies;

‘“(3) enter into contracts or make other ar-
rangements, as may be necessary for the
conduct of the work of the Commission
(without regard to section 3709 of the Re-
vised Statutes (41 U.S.C. 5));

‘“(4) make advance, progress, and other
payments which relate to the work of the
Commission;

‘“(5) provide transportation and subsistence
for persons serving without compensation;
and

‘(6) prescribe such rules and regulations as
it deems necessary with respect to the inter-
nal organization and operation of the Com-
mission.

“(e) POWERS.—

‘(1) OBTAINING OFFICIAL DATA.—

“(A) IN GENERAL.—The Commission may
secure directly from any department or
agency of the United States information nec-
essary for the Commission to carry the du-
ties under this section.

‘(B) REQUEST OF CHAIR.—Upon request of
the Chair, the head of that department or
agency shall furnish that information to the
Commission on an agreed upon schedule.

‘“(2) DATA COLLECTION.—In order to carry
out the duties of the Commission under this
section, the Commission shall—

““(A) use existing information, both pub-
lished and unpublished, where possible, col-
lected and assessed either by the staff of the
Commission or under other arrangements
made in accordance with this section;

‘(B) carry out, or award grants or con-
tracts for, original research and experimen-
tation, where existing information is inad-
equate; and

‘(C) adopt procedures allowing any inter-
ested party to submit information for the
Commission’s use in making reports and rec-
ommendations.

““(3) ACCESS OF GAO TO INFORMATION.—The
Comptroller General shall have unrestricted
access to all deliberations, records, and non-
proprietary data that pertains to the work of
the Commission, immediately upon request.
The expense of providing such information
shall be borne by the General Accounting Of-
fice.

‘“(4) PERIODIC AUDIT.—The Commission
shall be subject to periodic audit by the
Comptroller General.

“(f) APPLICATION OF FACA.—Section 14 of
the Federal Advisory Committee Act (b
U.S.C. App.) does not apply to the Commis-
sion.

““(g) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) REQUEST FOR APPROPRIATIONS.—The
Commission shall submit requests for appro-
priations in the same manner as the Comp-
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troller General submits requests for appro-
priations, but amounts appropriated for the
Commission shall be separate from amounts
appropriated for the Comptroller General.

‘(2) AUTHORIZATION.—There are authorized
to be appropriated such sums as may be nec-
essary to carry out the provisions of this sec-
tion.”.

(b) EFFECTIVE DATE.—The Comptroller
General of the United States shall appoint
the initial members of the Safety Net Orga-
nizations and Patient Advisory Commission
established under subsection (a) not later
than June 1, 2004.

SA 1118. Mr. SPECTER submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIIT of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

At the end of title VI, insert the following:
SEC. . SENSE OF THE SENATE REGARDING THE

ESTABLISHMENT OF A NATIONWIDE
PERMANENT LIFESTYLE MODIFICA-
TION PROGRAM FOR MEDICARE
BENEFICIARIES.

(a) FINDINGS.—Congress finds that:

(1) Heart disease kills more than 500,000
Americans per year.

(2) The number and costs of interventions
for the treatment of coronary disease are ris-
ing and currently cost the health care sys-
tem $58,000,000,000 annually.

(3) The Medicare Lifestyle Modification
Program has been operating throughout 12
States and has been demonstrated to reduce
the need for coronary procedures by 88 per-
cent per year.

(4) The Medicare Lifestyle Modification
Program is less expensive to deliver than
interventional cardiac procedures and could
reduce cardiovascular expenditures by
$36,000,000,000 annually.

(5) Lifestyle choices such as diet and exer-
cise affect heart disease and heart disease
outcomes by 50 percent or greater.

(6) Intensive lifestyle interventions which
include teams of nurses, doctors, exercise
physiologists, registered dietitians, and be-
havioral health clinicians have been dem-
onstrated to reduce heart disease risk fac-
tors and enhance heart disease outcomes
dramatically.

(7) The National Institutes of Health esti-
mates that 17,000,000 Americans have diabe-
tes and the Centers for Disease Control and
Prevention estimates that the number of
Americans who have a diagnosis of diabetes
increased 61 percent in the last decade and is
expected to more than double by 2050.

(8) Lifestyle modification programs are su-
perior to medication therapy for treating di-
abetes.

(9) Individuals with diabetes are now con-
sidered to have coronary disease at the date
of diagnosis of their diabetic state.

(10) The Medicare Lifestyle Modification
Program has been an effective lifestyle pro-
gram for the reversal and treatment of heart
disease.

(11) Men with prostate cancer have shown
significant improvement in prostate cancer
markers using a similar approach in lifestyle
modification.

(12) These lifestyle changes are therefore
likely to affect other chronic disease states,
in addition to heart disease.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) the Secretary of Health and Human
Services should carry out the demonstration
project known as the Lifestyle Modification
Program Demonstration, as described in the
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Health Care Financing Administration
Memorandum of Understanding entered into
on November 13, 2000, on a permanent basis;

(2) the project should include as many
Medicare beneficiaries as would like to par-
ticipate in the project on a voluntary basis;
and

(3) the project should be conducted on a na-
tional basis.

SA 1119. Mrs. LINCOLN submitted an
amendment intended to be proposed by
her to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

Strike section 443 and insert the following:
SEC. 443. MEDICARE COVERAGE OF CARE CO-

ORDINATION AND ASSESSMENT
SERVICES.

(a) PART B COVERAGE OF CARE COORDINA-
TION AND ASSESSMENT SERVICES.—Section
1861(s)(2) of the Social Security Act (42
U.S.C. 1395x(s)(2)) is amended—

(1) in subparagraph (U), by striking ‘“‘and”
at the end;

(2) in subparagraph (V)(ii), by adding
“and’ after the semicolon at the end; and

(3) by adding at the end the following new
subparagraph:

(W) care coordination and assessment
services (as defined in subsection (ww)).”’.

(b) CARE COORDINATION AND ASSESSMENT
SERVICES DEFINED.—Section 1861 of the So-
cial Security Act (42 U.S.C. 1395x) is amended
by adding at the end the following new sub-
section:

‘‘Care Coordination and Assessment Services

“(ww)(1) The term ‘care coordination and
assessment services’ means services that are
furnished to an eligible individual (as defined
in paragraph (2)) by a care coordinator (as
defined in paragraph (3)) under a plan of care
prescribed by such care coordinator for the
purpose of care coordination and assessment,
which may include any of the following serv-
ices:

““(A) an initial assessment of an individ-
ual’s medical condition, functional and cog-
nitive capacity and environmental and psy-
chological needs and an annual assessment
thereafter.

‘“‘(B) Management of transitions of care
across practice settings and between pro-
viders.

‘(C) Coordination of, and referral for, med-
ical and other health-related services, in-
cluding—

‘(1) multidisciplinary care conferences;

‘“(ii) coordination with other providers, in-
cluding telephone consultations with physi-
cians; and

‘“(iii) monitoring and management of medi-
cations, with special emphasis on clients
using multiple prescriptions (including co-
ordination with the entity managing bene-
fits for the individual).

‘(D) Patient and family care-giver edu-
cation and counseling (through office visits
or telephone consultation), including self-
management services and risk appraisal to
identify behavioral risk factors through self
assessment.

‘“(BE) Providing information about end of
life care, including referral to hospice serv-
ices, when appropriate, including patient and
family caregiver education and counseling
about hospice, and managing and facilitating
transition to hospice when elected.

‘“(F) Referral to and coordination with
community resources.

‘“(G) Such other services for which pay-
ment would not otherwise be made under
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this title as the Secretary shall determine to
be appropriate including, but not limited to,
activities to facilitate continuity of care and
patient adherence to plans of care.

‘“(2) For purposes of this subsection, the
term ‘eligible individual’ means an indi-
vidual who a care coordinator annually cer-
tifies has multiple chronic conditions and
meets eligibility criteria determined by the
Secretary.

‘“(3)(A) For purposes of this subsection, the
term ‘care coordinator’ means an individual
or entity that—

“@1) is—

“(I) a physician who provides care to at
least 50 eligible individuals; or

‘“(II) an independent nurse practitioner
who provides care to at least 50 eligible indi-
viduals;

‘“(ii) has entered into a care coordination
agreement with the Secretary; and

‘“(iii) has appropriate office staffing, oper-
ating under the direction of the eligible pro-
vider, which is sufficient in size and exper-
tise to address the complex clinical care co-
ordination mneeds of participating bene-
ficiaries in the practice;

‘“(iv) has an ability and process to identify
eligible beneficiaries;

‘“(v) has an ability to coordinate care for
participating beneficiaries;

‘“(vi) has an ability to maintain and update
patient records to ensure that care provided
by other treating providers (including the in-
structions of other treating providers and
any related lab results, prescription orders,
and ancillary treatment services) is included
in the record;

‘“(vii) has an ability to periodically review
the medical record of participating bene-
ficiaries to identify problems related to tran-
sitions, poly-pharmacy, and care continuity
and to respond to resolve identified prob-
lems;

‘‘(viii) is capable of referring to and coordi-
nating with community-based supportive
services;

‘“(ix) has an ability to communicate with
participating beneficiaries or family care-
givers as needed and appropriate, using tele-
phonic and/or electronic communications;
and

‘“(x) agrees to coordinate care for partici-
pating beneficiaries, consult with other
treating providers (including but not limited
to other treating physicians, other medical
professionals involved in patient care, resi-
dential and inpatient facilities, and phar-
macies), and community service providers;

‘“(xi) agrees to recognize patient treatment
preferences; and

‘Y(xii) is certified by the Secretary as meet-
ing standards defined by the Secretary and
being capable of coordinating clinical care
for eligible beneficiaries.

‘“(B) For purposes of subparagraph (A)(ii),
each care coordination agreement shall—

‘(i) be entered into for a period of 1 year
and may be renewed if the Secretary is satis-
fied that the care coordinator continues to
meet the conditions of participation speci-
fied in subparagraph (A);

‘“(ii) contain such other terms and condi-
tions as the Secretary may require.

‘“(4) For purposes of this subsection, the
Secretary shall send quarterly reports to
each eligible provider that inform, in aggre-
gate, on the provider’s participating bene-
ficiary caseload, using measures determined
by the Secretary that are derived from exist-
ing Medicare date sources. In preparing the
reports under this paragraph, the Secretary
shall consider—

‘“(A) the average number of emergency
room and nursing home visits relative to ge-
ographic norms for all eligible beneficiaries;
and
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‘“(B) the average number of unique physi-
cian visits relative to geographic norms for
all eligible beneficiaries.

‘() For purposes of this subsection, the
term ‘functional limitations’ means each of
the following:

“(A) Bating.

‘(B) Toileting.

¢(C) Transferring.

(D) Bathing.

‘(E) Dressing.

‘(F') Continence.

‘“(6) Rural health clinics and Federally
qualified health centers shall be eligible
sites at which care coordination and assess-
ment services may be provided.

“(T) For purposes of this subsection, the
term ‘chronic condition’ means an illness,
functional limitation, or cognitive impair-
ment that is expected to last at least 1 year
and limits what a person can do, and re-
quires ongoing care.

‘“(8) For purposes of this subsection, the
Secretary shall establish eligibility criteria
for the care management benefit that would
target approximately 5 percent of elderly
medicare fee-for-service enrollees. The eligi-
bility criteria should identify enrollees who
need care management because they have
multiple chronic conditions that result in
high use of Medicare services, high use of
prescription medications, and high Medicare
costs. Inability to manage one’s own care
due to cognitive impairment should be con-
sidered as an additional indicator of need for
care management.

(¢c) PAYMENT AND ELIMINATION OF COINSUR-
ANCE.—

(1) IN GENERAL.—Section 1833(a)(1) of the
Social Security Act (42 U.S.C. 13951(a)(1)) is
amended—

(A) by striking ‘‘and” before ‘“(U)”’; and

(B) by inserting before the semicolon at
the end the following: *‘, and (V) with respect
to assessment services described in section
1861(s)(2)(W), the amounts paid shall be 100
percent of the lesser of the actual charge for
the service or the amount determined under
the payment basis determined under section
1848 by the Secretary for such service and an
administrative fee shall be developed for
care coordination services’.

(2) PAYMENT UNDER PHYSICIAN FEE SCHED-
ULE.—Section 1848(j)(3) of the Social Secu-
rity Act (42 U.S.C. 1395w—4(j)(3)) is amended
by inserting ‘“‘(2)(W),”” after *“(2)(S),”.

(3) ELIMINATION OF COINSURANCE IN OUT-
PATIENT HOSPITAL SETTINGS.—The third sen-
tence of section 1866(a)(2)(A) of the Social
Security Act (42 U.S.C. 139%cc(a)(2)(A)) is
amended by inserting after ‘1861(s)(10)(A)”
the following: *‘, with respect to care coordi-
nation and assessment services (as defined in
section 1861(ww)(1)),”.

(d) APPLICATION OF LIMITS ON BILLING.—
Section 1842(b)(18)(C) of the Social Security
Act (42 U.S.C. 1395u(b)(18)(C)) is amended by
adding at the end the following new clause:

‘‘(vii) A care coordinator (as defined in sec-
tion 1861(ww)(3)) that is not a physician.”.

(e) EXCEPTION TO LIMITS ON PHYSICIAN RE-
FERRALS.—Section 1877(b) of the Social Secu-
rity Act (42 U.S.C. 1395nn(b)) is amended—

(1) by redesignating paragraph (4) as para-
graph (5); and

(2) by inserting after paragraph (3) the fol-
lowing new paragraph:

‘‘(4) PRIVATE SECTOR PURCHASING AND QUAL-
ITY IMPROVEMENT TOOLS FOR ORIGINAL MEDI-
CARE.—In the case of a designated health
service, if the designated health service is—

‘““(A) a care coordination and assessment
service (as defined in section 1861(ww)(1));
and

‘(B) provided by a care coordinator (as de-
fined in paragraph (3) of such section).”.

(f) RULEMAKING.—The Secretary of Health
and Human Services shall define such terms
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and establish such procedures as the Sec-
retary determines necessary to implement
the provisions of this section.

(g) EFFECTIVE DATE.—The amendments
made by this section shall apply to care co-
ordination and assessment services furnished
on or after January 1, 2006, and before Janu-
ary 1, 2011.

At the end of subtitle B of title IV, add the
following:

SEC. . MEDICARE SECONDARY PAYOR (MSP)
PROVISIONS.

(a) TECHNICAL AMENDMENT CONCERNING
SECRETARY’S AUTHORITY TO MAKE CONDI-
TIONAL PAYMENT WHEN CERTAIN PRIMARY
PLANS DO NOT PAY PROMPTLY.—

(1) IN GENERAL.—Section 1862(b)(2)
U.S.C. 1395y(b)(2)) is amended—

(A) in subparagraph (A)(ii), by striking
“promptly (as determined in accordance
with regulations)’’;

(B) in subparagraph (B)—

(i) by redesignating clauses (i) through (iii)
as clauses (ii) through (iv), respectively; and

(ii) by inserting before clause (ii), as so re-
designated, the following new clause:

‘(1) AUTHORITY TO MAKE CONDITIONAL PAY-
MENT.—The Secretary may make payment
under this title with respect to an item or
service if a primary plan described in sub-
paragraph (A)(ii) has not made or cannot
reasonably be expected to make payment
with respect to such item or service prompt-
ly (as determined in accordance with regula-
tions). Any such payment by the Secretary
shall be conditioned on reimbursement to
the appropriate Trust Fund in accordance
with the succeeding provisions of this sub-
section.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective as if
included in the enactment of title III of the
Medicare and Medicaid Budget Reconcili-
ation Amendments of 1984 (Public Law 98-
369).

(b) CLARIFYING AMENDMENTS TO CONDI-
TIONAL PAYMENT PROVISIONS.—Section
1862(b)(2) (42 U.S.C. 1395y(b)(2)) is further
amended—

(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by inserting the following
sentence at the end: ‘‘An entity that engages
in a business, trade, or profession shall be
deemed to have a self-insured plan if it car-
ries its own risk (whether by a failure to ob-
tain insurance, or otherwise) in whole or in
part.”’;

(2) in subparagraph (B)(ii), as redesignated
by subsection (a)(2)(B)—

(A) by striking the first sentence and in-
serting the following: ‘““A primary plan, and
an entity that receives payment from a pri-
mary plan, shall reimburse the appropriate
Trust Fund for any payment made by the
Secretary under this title with respect to an
item or service if it is demonstrated that
such primary plan has or had a responsi-
bility to make payment with respect to such
item or service. A primary plan’s responsi-
bility for such payment may be dem-
onstrated by a judgment, a payment condi-
tioned upon the recipient’s compromise,
waiver, or release (whether or not there is a
determination or admission of liability) of
payment for items or services included in a
claim against the primary plan or the pri-
mary plan’s insured, or by other means.”’;
and

(B) in the final sentence, by striking ‘“‘on
the date such notice or other information is
received” and inserting ‘‘on the date notice
of, or information related to, a primary
plan’s responsibility for such payment or
other information is received’’; and

(3) in subparagraph (B)(iii), , as redesig-
nated by subsection (a)(2)(B), by striking the
first sentence and inserting the following:
“In order to recover payment made under

(42
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this title for an item or service, the United
States may bring an action against any or
all entities that are or were required or re-
sponsible (directly, as an insurer or self-in-
surer, as a third-party administrator, as an
employer that sponsors or contributes to a
group health plan, or large group health
plan, or otherwise) to make payment with
respect to the same item or service (or any
portion thereof) under a primary plan. The
United States may, in accordance with para-
graph (3)(A) collect double damages against
any such entity. In addition, the United
States may recover under this clause from
any entity that has received payment from a
primary plan or from the proceeds of a pri-
mary plan’s payment to any entity.”.

(¢) CLERICAL AMENDMENTS.—Section 1862(b)
(42 U.S.C. 1395y(b)) is amended—

(1) in paragraph (1)(A), by moving the in-
dentation of clauses (ii) through (v) 2 ems to
the left; and

(2) in paragraph (3)(A), by striking ‘‘such”
before ‘‘paragraphs’’.

SA 1120. Mr. DAYTON (for himself,
Mr. COLEMAN, and Mr. SMITH) sub-
mitted an amendment intended to be
proposed by him to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medicare program, and for
other purposes; which was ordered to
lie on the table; as follows:

Strike section 426 and insert the following:

SEC. 426. TEMPORARY INCREASE FOR GROUND
AMBULANCE SERVICES.

Section 1834(1) (42 U.S.C. 1395m(l)), as
amended by section 405(b)(2), is amended by
adding at the end the following new para-
graph:

¢(10) TEMPORARY INCREASE FOR GROUND AM-
BULANCE SERVICES.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, in the
case of ground ambulance services furnished
on or after January 1, 2004, and before Janu-
ary 1, 2007 for which the transportation origi-
nates in—

‘(i) a rural area described in paragraph (9)
or in a rural census tract described in such
paragraph, the fee schedule established
under this section shall provide that the rate
for the service otherwise established, after
application of any increase under such para-
graph, shall be increased by 5 percent; and

‘(i) an area not described in clause (i), the
fee schedule established under this section
shall provide that the rate for the service
otherwise established shall be increased by 2
percent

“(B) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraph (A) shall not be taken into ac-
count in calculating payments for services
furnished on or after the period specified in
such subparagraph.”’.

SA 1121. Mr. KYL (for himself, Mr.
NICKLES, Mr. GREGG, Mr. THOMAS, and
Mr. LOTT) proposed an amendment to
the bill S. 1, to amend title XVIII of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; as fol-
lows:

At the appropriate place, insert the fol-
lowing:
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. SENSE OF THE SENATE CONCERNING THE
STRUCTURE OF MEDICARE REFORM
AND THE PRESCRIPTION DRUG BEN-
EFIT.

(a) FINDINGS.—The Senate makes the fol-
lowing findings:

(1) America’s seniors deserve a fiscally-
strong Medicare system that fulfills its
promise to them and future retirees.

(2) The impending retirement of the ‘‘baby
boom’’ generation will dramatically increase
the costs of providing Medicare benefits.
Medicare costs will double relative to the
size of the economy from 2% of GDP today to
4% in 2025 and double again to 8% of GDP in
2075. This growth will accelerate substan-
tially when Congress adds a necessary pre-
scription drug benefit.

(3) Medicare’s current structure does not
have the flexibility to quickly adapt to rapid
advances in modern health care. Medicare
lags far behind other insurers in providing
prescription drug coverage, disease manage-
ment programs, and a host of other ad-
vances. Reforming Medicare to create a more
self-adjusting, innovative structure is essen-
tial to improve Medicare’s efficiency and the
quality of the medical care it provides.

(4) Private-sector choice for Medicare
beneficiaries would provide two key benefits:
it would be tailored to the needs of Amer-
ica’s seniors, not the government, and would
create a powerful incentive for private-sec-
tor Medicare plans to provide the best qual-
ity health care to seniors at the most afford-
able price.

(5) The method by which the national pre-
ferred provider organizations in the Federal
Employees Health Benefits Program have
been reimbursed has proven to be a reliable
and successful mechanism for providing
Members of Congress and federal employees
with excellent health care choices.

(6) Unlike the Medicare payment system,
which has had to be changed by Congress
every few years, the Federal Employees
Health Benefits Program has existed for 43
years with minimal changes from Congress.

(b) SENSE OF THE SENATE.—It is the Sense
of the Senate that Medicare reform legisla-
tion should:

(1) Ensure that prescription drug coverage
is directed to those who need it most.

(2) Provide that government contributions
used to support Medicare Advantage plans
are based on market principles beginning in
2006 to ensure the long and short term viabil-
ity of such options for America’s seniors.

(3) Develop a payment system for the Medi-
care Advantage preferred provider organiza-
tions similar to the payment system used for
the national preferred provider organizations
in the Federal Employees Health Benefits
Program.

(4) Limit the addition of new unfunded ob-
ligations in the Medicare program so that
the long-term solvency of this important
program is not further jeopardized.

(6) Incorporate private sector, market-
based elements, that do not rely on the inef-
ficient Medicare price control structure.

(6) Keep the cost of structural changes and
new benefits within the $400 billion provided
for under the current Congressional Budget
Resolution for implementing Medicare re-
form and providing a prescription drug ben-
efit.

(7) Preserve the current employer-spon-
sored retiree health plans and not design a
benefit which has the unintended con-
sequences of supplanting private coverage.

(8) Incorporate regulatory reform proposals
to eliminate red tape and reduce costs.

(9 Restore the right of Medicare bene-
ficiaries and their doctors to work together
to provide services, allow private fee for
service plans to set their own premiums, and
permit seniors to add their own dollars be-
yond the government contribution.

SEC.
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SA 1122. Mr. BROWNBACK (for him-
self, and Mr. NELSON of Nebraska) sub-
mitted an amendment intended to be
proposed by him to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medicare program, and for
other purposes; as follows:

At the end of subtitle A of title IV, add the
following:

SEC. . RURAL COMMUNITY HOSPITAL DEM-
ONSTRATION PROGRAM.

(a) ESTABLISHMENT OF RURAL COMMUNITY
HoSPITAL (RCH) DEMONSTRATION PROGRAM.—

(1) IN GENERAL.—The Secretary shall estab-
lish a demonstration program to test the fea-
sibility and advisability of the establishment
of rural community hospitals that furnish
rural community hospital services to medi-
care beneficiaries.

(2) DESIGNATION OF RCHS.—

(A) APPLICATION.—Each hospital that is lo-
cated in a demonstration area described in
subparagraph (C) that desires to participate
in the demonstration program under this
section shall submit an application to the
Secretary at such time, in such manner, and
containing such information as the Sec-
retary may require.

(B) DESIGNATION.—The Secretary shall des-
ignate any hospital that is located in a dem-
onstration area described in subparagraph
(C), submits an application in accordance
with subparagraph (A), and meets the other
requirements of this section as a rural com-
munity hospital for purposes of the dem-
onstration program.

(C) DEMONSTRATION AREAS.—There shall be
four demonstration areas within this pro-
gram. Two of these demonstration areas de-
scribed in this subparagraph shall include
Kansas and Nebraska.

(3) DURATION.—The Secretary shall con-
duct the demonstration program under this
section for a b-year period.

(4) IMPLEMENTATION.—The Secretary shall
implement the demonstration program not
later than January 1, 2005, but may not im-
plement the program before October 1, 2004.

(b) PAYMENT.—

(1) INPATIENT HOSPITAL SERVICES.—The
amount of payment under the demonstration
program for inpatient hospital services fur-
nished in a rural community hospital, other
than such services furnished in a psychiatric
or rehabilitation unit of the hospital which
is a distinct part, is, at the election of the
hospital in the application referred to in sub-
section (a)(2)(A)—

(A) the reasonable costs of providing such
services, without regard to the amount of
the customary or other charge; or

(B) the amount of payment provided for
under the prospective payment system for
inpatient hospital services under section
1886(d) of the Social Security Act (42 U.S.C.
1395ww(d)).

(2) OUTPATIENT SERVICES.—The amount of
payment under the demonstration program
for outpatient services furnished in a rural
community hospital is, at the election of the
hospital in the application referred to in sub-
section (a)(2)(A)—

(A) the reasonable costs of providing such
services, without regard to the amount of
the customary or other charge and any limi-
tation under section 1861(v)(1)(U) of the So-
cial Security Act (42 U.S.C. 1395x(v)(1)(U)); or

(B) the amount of payment provided for
under the prospective payment system for
covered OPD services under section 1833(t) of
the Social Security Act (42 U.S.C. 13951(t)).

(3) HOME HEALTH SERVICES.—In determining
payments under the demonstration program
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for home health services furnished by a
qualified RCH-based home health agency (as
defined in paragraph (2))—

(A) the agency may make a one-time elec-
tion to waive application of the prospective
payment system established under section
1895 of the Social Security Act (42 U.S.C.
1395fff) to such services furnished by the
agency; and

(B) in the case of such an election, pay-
ment shall be made on the basis of the rea-
sonable costs incurred in furnishing such
services as determined under section 1861(v)
of the Social Security Act (42 U.S.C.
1395x(v)), but without regard to the amount
of the customary or other charges with re-
spect to such services or the limitations es-
tablished under paragraph (1)(L) of such sec-
tion.

(4) CONSOLIDATED BILLING.—The Secretary
shall permit consolidated billing under sec-
tion 1842(b)(6)(E) of the Social Security Act
(42 U.S.C. 1395u(b)(6)(E)).

(5) EXEMPTION FROM 30 PERCENT REDUCTION
IN REIMBURSEMENT FOR BAD DEBT.—In deter-
mining the reasonable costs for rural com-
munity hospitals, section 1861(v)(1)(T) of the
Social Security Act (42 U.S.C. 1395x(v)(1)(T))
shall not apply.

(6) BENEFICIARY COST-SHARING FOR OUT-
PATIENT SERVICES.—The amounts of bene-
ficiary cost-sharing for outpatient services
furnished in a rural community hospital
under the demonstration program shall be as
follows:

(A) For items and services that would have
been paid under section 1833(t) of the Social
Security Act (42 U.S.C. 13951(t)) if provided
by a hospital, the amount of cost-sharing de-
termined under paragraph (8) of such section.

(B) For items and services that would have
been paid under section 1833(h) of such Act
(42 U.S.C. 13951(h)) if furnished by a provider
or supplier, no cost-sharing shall apply.

(C) For all other items and services, the
amount of cost-sharing that would apply to
the item or service under the methodology
that would be used to determine payment for
such item or service if provided by a physi-
cian, provider, or supplier, as the case may
be.

(7) RETURN ON EQUITY.—

(A) IN GENERAL.—Notwithstanding sub-
paragraph (P)(i) and (S)(i) of section
1861(v)(1) of the Social Security Act (42
U.S.C. 1395x(v)(1)) and section 1886(g)(2) of
such Act (42 U.S.C. 139%5ww(g)(2)), in deter-
mining the reasonable costs of the services
described in subclause (II) furnished by a
rural community hospital for payment of a
return on equity capital at a rate of return
equal to 150 percent of the average specified
in section 1861(v)(1)(P)(i) of such Act (42
U.S.C. 1395x(v)(1)(P)({)).

(B) SERVICES DESCRIBED.—The services re-
ferred to in subclause (I) are rural commu-
nity hospital services.

(C) DISREGARD OF PROPRIETARY PROVIDER
STATUS.—Payment under the demonstration
program shall be made without regard to
whether a provider is a proprietary provider.

(8) REMOVING BARRIERS TO ESTABLISHMENT
OF DISTINCT PART UNITS BY RCH FACILITIES.—
Notwithstanding section 1886(d)(1)(B) of the
Social Security Act (42 U.S.C.
1395ww(d)(1)(B)), the Secretary shall permit
rural community hospitals to establish dis-
tinct part units for purposes of applying such
section.

(¢) FUNDING.—

(1) IN GENERAL.—The Secretary shall pro-
vide for the transfer from the Federal Hos-
pital Insurance Trust Fund under section
1817 of the Social Security Act (42 U.S.C.
1395i) and the Federal Supplementary Insur-
ance Trust Fund established under section
1841 of such Act (42 U.S.C. 1395t), in such pro-
portion as the Secretary determines to be
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appropriate, of such funds as are necessary
for the costs of carrying out the demonstra-
tion program under this section.

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-
gate payments made by the Secretary do not
exceed the amount which the Secretary
would have paid if the demonstration pro-
gram under this section was not imple-
mented.

(d) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII of the Social Security Act (42
U.S.C. 1301 et seq.; 1395 et seq.) as may be
necessary for the purpose of carrying out the
demonstration program under this section.

(e) REPORT.—Not later than 6 months after
the completion of the demonstration pro-
gram under this section, the Secretary shall
submit to Congress a report on such pro-
gram, together with recommendations for
such legislation and administrative action as
the Secretary determines to be appropriate.

(f) DEFINITIONS.—In this section:

(1) RURAL COMMUNITY HOSPITAL.—

(A) IN GENERAL.—The term ‘‘rural commu-
nity hospital” means a hospital (as defined
in section 1861(e) of the Social Security Act
(42 U.S.C. 1395x(e))) that—

(i) is located in a rural area (as defined in
section 1886(d)(2)(D) of such Act (42 U.S.C.
1395ww(d)(2)(D))) or treated as being so lo-
cated pursuant to section 1886(d)(8)(E) of
such Act (42 U.S.C. 139%5ww(d)(8)(E));

(ii) subject to subparagraph (B), has less
than 51 acute care inpatient beds, as re-
ported in its most recent cost report;

(iii) makes available 24-hour emergency
care services;

(iv) subject to subparagraph (C), has a pro-
vider agreement in effect with the Secretary
and is open to the public as of January 1,
2003; and

(v) applies to the Secretary for such des-
ignation.

(B) TREATMENT OF PSYCHIATRIC AND REHA-
BILITATION UNITS.—For purposes of paragraph
(1)(B), beds in a psychiatric or rehabilitation
unit of the hospital which is a distinct part
of the hospital shall not be counted.

(C) TYPES OF HOSPITALS THAT MAY PARTICI-
PATE.—Subparagraph (1)(D) shall not be con-
strued to prohibit any of the following from
qualifying as a rural community hospital:

(i) A replacement facility (as defined by
the Secretary in regulations in effect on Jan-
uary 1, 2003) with the same service area (as
defined by the Secretary in regulations in ef-
fect on such date).

(ii) A facility obtaining a new provider
number pursuant to a change of ownership.

(iii) A facility which has a binding written
agreement with an outside, unrelated party
for the construction, reconstruction, lease,
rental, or financing of a building as of Janu-
ary 1, 2003.

(D) INCLUSION OF CAHS.—Nothing in this
subsection shall be construed as prohibiting
a critical access hospital from qualifying as
a rural community hospital if the critical
access hospital meets the conditions other-
wise applicable to hospitals under section
1861(e) of the Social Security Act (42 U.S.C.
1395x(e)) and section 1866 of such Act (42
U.S.C. 1395cc).

(2) QUALIFIED RCH-BASED HOME HEALTH
AGENCY DEFINED.—The term ‘‘qualified RCH-
based home health agency” is a home health
agency that is a provider-based entity (as de-
fined in section 404 of the Medicare, Med-
icaid, and SCHIP Benefits Improvement and
Protection Act of 2000 (Public Law 106-554;
Appendix F, 114 Stat. 2763A-506)) of a rural
community hospital that is located—

(A) in a county in which no main or branch
office of another home health agency is lo-
cated; or
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(B) at least 35 miles from any main or
branch office of another home health agency.
SEC. . CRITICAL ACCESS HOSPITAL IMPROVE-

MENT DEMONSTRATION PROGRAM.

(a) ESTABLISHMENT OF CRITICAL ACCESS
HOSPITAL DEMONSTRATION PROGRAM.—

(1) IN GENERAL.—The Secretary shall estab-
lish a demonstration program to test various
methods to improve the critical access hos-
pital program under section 1820 of the So-
cial Security Act (42 U.S.C. 1395i-4).

(2) CRITICAL ACCESS HOSPITAL IMPROVE-
MENT.—In conducting the demonstration pro-
gram under this section, the Secretary shall
apply rules with respect to critical access
hospitals participating in the program as fol-
lows:

(A) EXCLUSION OF CERTAIN BEDS FROM BED
COUNT.—In determining the number of beds
of a facility for purposes of applying the bed
limitations referred to in subsections
(c)(2)(B)(iii) and (f) of section 1820 of the So-
cial Security Act (42 U.S.C. 1395i-4), the Sec-
retary shall not take into account any bed of
a distinct part psychiatric or rehabilitation
unit (described in the matter following
clause (v) of section 1886(d)(1)(B) of such Act
(42 U.S.C. 139%5ww(d)(1)(B))) of the facility, ex-
cept that the total number of beds that are
not taken into account pursuant to this sub-
paragraph with respect to a facility shall not
exceed 10.

(B) EXCLUSION FROM HOME HEALTH PPS.—
Notwithstanding section 1895 of the Social
Security Act (42 U.S.C. 1395fff), in deter-
mining payments under the demonstration
program for home health services furnished
by a home health agency that is owned and
operated by a critical access hospital partici-
pating in the demonstration program—

(i) the agency may make an election to
waive application of the prospective pay-
ment system established under such section
to such services furnished by the agency; and

(ii) in the case of such an election, pay-
ment shall be made on the basis of the rea-
sonable costs incurred in furnishing such
services as determined under section 1861(v),
but without regard to the amount of the cus-
tomary or other charges with respect to such
services or the limitations established under
paragraph (1)(L.) of such section.

(C) EXEMPTION OF CAH FACILITIES FROM
PPS.—Notwithstanding section 1888(e) of the
Social Security Act (42 U.S.C. 1395yy(e)), in
determining payments under this part for
covered skilled nursing facility services fur-
nished by a skilled nursing facility that is a
distinct part unit of a critical access hos-
pital participating in the demonstration pro-
gram or is owned and operated by a critical
access hospital participating in the dem-
onstration program—

(i) the prospective payment system estab-
lished under such section shall not apply;
and

(ii) payment shall be made on the basis of
the reasonable costs incurred in furnishing
such services as determined under section
1861(v) of such Act (42 U.S.C. 1395x(v)), but
without regard to the amount of the cus-
tomary or other charges with respect to such
services.

(D) CONSOLIDATED BILLING.—The Secretary
shall permit consolidated billing under sec-
tion 1842(b)(6)(E) of the Social Security Act
(42 U.S.C. 1395u(b)(6)(E)).

(E) EXEMPTION OF CERTAIN DISTINCT PART
PSYCHIATRIC OR REHABILITATION UNITS FROM
COST LIMITS.—Notwithstanding section
1886(b) of the Social Security Act (42 U.S.C.
1395ww(b)), in determining payments under
the demonstration program for inpatient
hospital services furnished by a distinct part
psychiatric or rehabilitation unit (described
in the matter following section
1886(d)(1)(B)(v) of such Act (42 TU.S.C.
1395ww(d)(1)(B)(v))) of a critical access hos-
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pital participating in the demonstration pro-
gram—

(i) the limits imposed under the preceding
paragraphs of this subsection shall not
apply; and

(ii) payment shall be made on the basis of
the reasonable costs incurred in furnishing
such services as determined under section
1861(v) of such Act (42 U.S.C. 1395x(v)), but
without regard to the amount of the cus-
tomary or other charges with respect to such
services.

(F') RETURN ON EQUITY.—

(i) IN GENERAL.—Notwithstanding subpara-
graph (P)(i) and (S)(i) of section 1861(v)(1) of
the Social Security Act (42 U.S.C. 1395x(v)(1))
and section 1886(g)(2) of such Act (42 U.S.C.
1395ww(g)(2)), in determining the reasonable
costs of the services described in subclause
(IT) furnished by a critical access hospital
participating in the demonstration program
for payment of a return on equity capital at
a rate of return equal to 150 percent of the
average specified in section 1861(v)(1)(P)(i) of
such Act (42 U.S.C. 1395x(v)(1)(P)(1)).

(ii) SERVICES DESCRIBED.—The services re-
ferred to in subclause (I) are inpatient crit-
ical access hospital services, outpatient crit-
ical access hospital services, extended care
services, posthospital extended care services,
home health services, ambulance services,
and inpatient hospital services.

(iii) DISREGARD OF PROPRIETARY PROVIDER
STATUS.—Payment under the demonstration
program shall be made without regard to
whether a provider is a proprietary provider.

(G) REMOVING BARRIERS TO ESTABLISHMENT
OF DISTINCT PART UNITS BY CAH FACILITIES.—
Notwithstanding section 1886(d)(1)(B) of the
Social Security Act (42 U.S.C.
1395ww(d)(1)(B)), the Secretary shall permit
critical access hospitals participating in the
demonstration program to establish distinct
part units for purposes of applying such sec-
tion.

(3) PARTICIPATION OF CAHS.—

(A) APPLICATION.—Each critical access hos-
pital that is located in a demonstration area
described in subparagraph (C) that desires to
participate in the demonstration program
under this section shall submit an applica-
tion to the Secretary at such time, in such
manner, and containing such information as
the Secretary may require.

(B) PARTICIPATION.—The Secretary shall
permit any critical access hospital that is lo-
cated in a demonstration area described in
subparagraph (C), submits an application in
accordance with subparagraph (A), and
meets the other requirements of this section
to participate in the demonstration program.

(C) DEMONSTRATION AREAS.—There shall be
four demonstration areas within this pro-
gram. Two of these demonstration areas de-
scribed in this subparagraph shall include
Kansas and Nebraska.

(4) DURATION.—The Secretary shall con-
duct the demonstration program under this
section for a b-year period.

(5) IMPLEMENTATION.—The Secretary shall
implement the demonstration program not
later than January 1, 2005, but may not im-
plement the program before October 1, 2004.

(b) FUNDING.—

(1) IN GENERAL.—The Secretary shall pro-
vide for the transfer from the Federal Hos-
pital Insurance Trust Fund under section
1817 of the Social Security Act (42 U.S.C.
1395i) and the Federal Supplementary Insur-
ance Trust Fund established under section
1841 of such Act (42 U.S.C. 1395t), in such pro-
portion as the Secretary determines to be
appropriate, of such funds as are necessary
for the costs of carrying out the demonstra-
tion program under this section.

(2) BUDGET NEUTRALITY.—In conducting the
demonstration program under this section,
the Secretary shall ensure that the aggre-

June 26, 2003

gate payments made by the Secretary do not
exceed the amount which the Secretary
would have paid if the demonstration pro-
gram under this section was not imple-
mented.

(c) WAIVER AUTHORITY.—The Secretary
may waive such requirements of titles XI
and XVIII of the Social Security Act (42
U.S.C. 1301 et seq.; 1395 et seq.) as may be
necessary for the purpose of carrying out the
demonstration program under this section.

(d) REPORT.—Not later than 6 months after
the completion of the demonstration pro-
gram under this section, the Secretary shall
submit to Congress a report on such pro-
gram, together with recommendations for
such legislation and administrative action as
the Secretary determines to be appropriate.

SA 1123. Mr. DEWINE submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle B of title IV, add the
following:

SEC. = . SENSE OF THE SENATE REGARDING
THE PRESERVATION OF BENE-
FICIARY CHOICES UNDER
MEDICAREADVANTAGE; ESTABLISH-
MENT OF STANDARDS.

(a) SENSE OF THE SENATE.—It is the sense
of the Senate that medicare beneficiaries
should have a choice among multiple types
of health plans under the
MedicareAdvantage program, including re-
gional preferred provider organizations and
local health maintenance organization plans
in markets where such plans naturally
occur.

(b) ESTABLISHMENT OF STANDARDS.—The
Secretary shall establish standards with re-
spect to the participation of private health
plans in the MedicareAdvantage program
under part C of title XVIII of the Social Se-
curity Act (42 U.S.C. 1395w-21 et seq.) that—

(1) encourage fair competition among such
plans;

(2) ensure that beneficiaries who desire to
elect health benefits coverage under such a
plan are provided with benefits that are ac-
tuarially equivalent to the benefits provided
under other beneficiary options for health
benefits coverage available under the medi-
care program; and

(3) equally apply incentives to promote
health plan participation to all plans desir-
ing to participate in the MedicareAdvantage
program.

SA 1125. Mr. HATCH submitted an
amendment intended to be proposed by
him the bill S. 1, to amend title XVIII
of the Social Security Act to provide
for a voluntary prescription drug ben-
efit under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

Strike title V and insert the following:
TITLE V—-MEDICARE EDUCATION, REGU-

LATORY REFORM, AND CONTRACTING

IMPROVEMENTS

Subtitle A—Regulatory Reform
SEC. 500. SHORT TITLE.

This title may be cited as the ‘‘Medicare
Education, Regulatory Reform, and Con-
tracting Improvement Act of 2003”’.
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SEC. 501. COMPLIANCE WITH CHANGES IN REGU-
LATIONS AND POLICIES.

(a) NO RETROACTIVE APPLICATION OF SUB-
STANTIVE CHANGES.—

(1) IN GENERAL.—Section 1871 (42 U.S.C.
1395hh) is amended by adding at the end the
following new subsection:

“(d)(1)(A) A substantive change in regula-
tions, manual instructions, interpretative
rules, statements of policy, or guidelines of
general applicability under this title shall
not be applied (by extrapolation or other-
wise) retroactively to items and services fur-
nished Dbefore the effective date of the
change, unless the Secretary determines
that—

‘(i) such retroactive application is nec-
essary to comply with statutory require-
ments; or

‘(i) failure to apply the change retro-
actively would be contrary to the public in-
terest.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to sub-
stantive changes issued on or after the date
of the enactment of this Act.

(b) TIMELINE FOR COMPLIANCE WITH SUB-
STANTIVE CHANGES AFTER NOTICE.—

(1) IN GENERAL.—Section 1871(d)(1), as
added by subsection (a), is amended by add-
ing at the end the following:

‘“(B) A compliance action may be made
against a provider of services, physician,
practitioner, or other supplier with respect
to noncompliance with such a substantive
change only for items and services furnished
on or after the effective date of the change.

“(C)(1) Except as provided in clause (ii), a
substantive change may not take effect until
not earlier than the date that is the end of
the 30-day period that begins on the date
that the Secretary has issued or published,
as the case may be, the substantive change.

‘(i) The Secretary may provide for a sub-
stantive change to take effect on a date that
precedes the end of the 30-day period under
clause (i) if the Secretary finds that waiver
of such 30-day period is necessary to comply
with statutory requirements or that the ap-
plication of such 30-day period is contrary to
the public interest. If the Secretary provides
for an earlier effective date pursuant to this
clause, the Secretary shall include in the
issuance or publication of the substantive
change a finding described in the first sen-
tence, and a brief statement of the reasons
for such finding.”’.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to compli-
ance actions undertaken on or after the date
of the enactment of this Act.

SEC. 502. REPORT ON LEGAL AND REGULATORY
INCONSISTENCIES.

Section 1871 (42 U.S.C. 1395hh), as amended
by section 501(a)(1), is amended by adding at
the end the following new subsection:

“(e)(1) Not later than 2 years after the date
of the enactment of this subsection, and
every 2 years thereafter, the Secretary shall
submit to Congress a report with respect to
the administration of this title and areas of
inconsistency or conflict among the various
provisions under law and regulation.

‘(2) In preparing a report under paragraph
(1), the Secretary shall collect—

“(A) information from beneficiaries, pro-
viders of services, physicians, practitioners,
and other suppliers with respect to such
areas of inconsistency and conflict; and

‘(B) information from medicare contrac-
tors that tracks the nature of communica-
tions and correspondence, including the com-
munications and correspondence required
under section 1874A.

“(3) A report under paragraph (1) shall in-
clude a description of efforts by the Sec-
retary to reduce such inconsistency or con-
flicts, and recommendations for legislation
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or administrative action that the Secretary

determines appropriate to further reduce

such inconsistency or conflicts.”’.

SEC. 503. STATUS OF PENDING INTERIM FINAL
REGULATIONS.

Section 1871 (42 U.S.C. 1395hh) as amended
by sections 501 and 502, is amended by adding
at the end the following new subsection:

‘(f) The Secretary shall publish in the Fed-
eral Register at lease once every 6 months a
list that provides the status of each interim
final regulation for which no final regulation
has been published. Such list shall include
the date by which the Secretary plans to
publish the final regulation that is based on
the interim final regulation.”’.

Subtitle B—Appeals Process Reform
SEC. 511. SUBMISSION OF PLAN FOR TRANSFER
OF RESPONSIBILITY FOR MEDICARE
APPEALS.

(a) SUBMISSION OF TRANSITION PLAN.—

(1) IN GENERAL.—Not later than April 1,
2004, the Commissioner of Social Security
and the Secretary shall develop and transmit
to Congress and the Comptroller General of
the United States a plan under which the
functions of administrative law judges re-
sponsible for hearing cases under title XVIII
of the Social Security Act (and related pro-
visions in title XI of such Act) are trans-
ferred from the responsibility of the Com-
missioner and the Social Security Adminis-
tration to the Secretary and the Department
of Health and Human Services.

(2) CONTENTS.—The plan shall include in-
formation on the following:

(A) WORKLOAD.—The number of such ad-
ministrative law judges and support staff re-
quired now and in the future to hear and de-
cide such cases in a timely manner, taking
into account the current and anticipated
claims volume, appeals, number of bene-
ficiaries, and statutory changes.

(B) COST PROJECTIONS AND FINANCING.—
Funding levels required for fiscal year 2005
and subsequent fiscal years to carry out the
functions transferred under the plan and how
such transfer should be financed.

(C) TRANSITION TIMETABLE.—A timetable
for the transition.

(D) REGULATIONS.—The establishment of
specific regulations to govern the appeals
process.

(E) CASE TRACKING.—The development of a
unified case tracking system that will facili-
tate the maintenance and transfer of case
specific data across both the fee-for-service
and managed care components of the medi-
care program.

(F') FEASIBILITY OF PRECEDENTIAL AUTHOR-
ITY.—The feasibility of developing a process
to give decisions of the Departmental Ap-
peals Board in the Department of Health and

Human Services addressing broad Ilegal
issues binding, precedential authority.
(G) ACCESS TO ADMINISTRATIVE LAW

JUDGES.—The feasibility of—

(i) filing appeals with administrative law
judges electronically; and

(ii) conducting hearings using tele- or
video-conference technologies.

(H) INDEPENDENCE OF JUDGES.—The steps
that should be taken to ensure that judges
who perform the administrative law judge
functions after the transfer under the plan
maintain their independence from the Cen-
ters for Medicare & Medicaid Services and
its contractors.

(I) GEOGRAPHIC DISTRIBUTION.—The steps
that should be taken to provide for an appro-
priate geographic distribution of judges per-
forming the administrative law judge func-
tions that are transferred under the plan
throughout the United States to ensure
timely access to such judges.

(J) HIRING.—The steps that should be taken
to hire judges (and support staff) to perform
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the administrative law judge functions that
are transferred under the plan.

(K) PERFORMANCE STANDARDS.—The estab-
lishment of performance standards for judges
performing the administrative law judge
functions that are transferred under the plan
with respect to timelines for decisions in
cases under title XVIII.

(L) SHARED RESOURCES.—The feasibility of
the Secretary entering into such arrange-
ments with the Commissioner of Social Se-
curity as may be appropriate with respect to
transferred functions under the plan to share
office space, support staff, and other re-
sources, with appropriate reimbursement.

(M) TRAINING.—The training that should be
provided to judges performing the adminis-
trative law judge functions that are trans-
ferred under the plan with respect to laws
and regulations under title XVIII.

(3) ADDITIONAL INFORMATION.—The plan
may also include recommendations for fur-
ther congressional action, including modi-
fications to the requirements and deadlines
established under section 1869 of the Social
Security Act (as amended by sections 521 and
522 of BIPA (114 Stat. 2763A-534) and this
Actb).

(b) GAO EVALUATION.—The Comptroller
General of the United States shall—

(1) evaluate the plan submitted under sub-
section (a); and

(2) not later than 6 months after such sub-
mission, submit to Congress a report on such
evaluation.

SEC. 512. EXPEDITED ACCESS TO JUDICIAL RE-
VIEW.

(a) IN GENERAL.—Section 1869(b) (42 U.S.C.
1395ff(b)) is amended—

(1) in paragraph (1)(A), by inserting ‘¢, sub-
ject to paragraph (2),”” before ‘‘to judicial re-
view of the Secretary’s final decision’’; and

(2) by adding at the end the following new
paragraph:

‘(2) EXPEDITED ACCESS TO JUDICIAL RE-
VIEW.—

‘“‘(A) IN GENERAL.—The Secretary shall es-
tablish a process under which a provider of
services or supplier that furnishes an item or
service or a beneficiary who has filed an ap-
peal under paragraph (1) (other than an ap-
peal filed under paragraph (1)(F)(i)) may ob-
tain access to judicial review when a review
entity (described in subparagraph (D)), on its
own motion or at the request of the appel-
lant, determines that the Departmental Ap-
peals Board does not have the authority to
decide the question of law or regulation rel-
evant to the matters in controversy and that
there is no material issue of fact in dispute.
The appellant may make such request only
once with respect to a question of law or reg-
ulation for a specific matter in dispute in a
case of an appeal.

‘(B) PROMPT DETERMINATIONS.—If, after or
coincident with appropriately filing a re-
quest for an administrative hearing, the ap-
pellant requests a determination by the ap-
propriate review entity that the Depart-
mental Appeals Board does not have the au-
thority to decide the question of law or regu-
lations relevant to the matters in con-
troversy and that there is no material issue
of fact in dispute and if such request is ac-
companied by the documents and materials
as the appropriate review entity shall re-
quire for purposes of making such deter-
mination, such review entity shall make a
determination on the request in writing
within 60 days after the date such review en-
tity receives the request and such accom-
panying documents and materials. Such a
determination by such review entity shall be
considered a final decision and not subject to
review by the Secretary.

¢“(C) ACCESS TO JUDICIAL REVIEW.—

‘(i) IN GENERAL.—If the appropriate review
entity—
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“(I) determines that there are no material
issues of fact in dispute and that the only
issue is one of law or regulation that the De-
partmental Appeals Board does not have au-
thority to decide; or

“(II) fails to make such determination
within the period provided under subpara-
graph (B);
then the appellant may bring a civil action
as described in this subparagraph.

‘“(ii) DEADLINE FOR FILING.—Such action
shall be filed, in the case described in—

“(I) clause (i)(I), within 60 days of the date
of the determination described in such
clause; or

“(IT) clause (i)(IT), within 60 days of the end
of the period provided under subparagraph
(B) for the determination.

¢(iii) VENUE.—Such action shall be brought
in the district court of the United States for
the judicial district in which the appellant is
located (or, in the case of an action brought
jointly by more than one applicant, the judi-
cial district in which the greatest number of
applicants are located) or in the district
court for the District of Columbia.

“(iv) INTEREST ON ANY AMOUNTS IN CON-
TROVERSY.—Where a provider of services or
supplier is granted judicial review pursuant
to this paragraph, the amount in con-
troversy (if any) shall be subject to annual
interest beginning on the first day of the
first month beginning after the 60-day period
as determined pursuant to clause (ii) and
equal to the rate of interest on obligations
issued for purchase by the Federal Supple-
mentary Medical Insurance Trust Fund for
the month in which the civil action author-
ized under this paragraph is commenced, to
be awarded by the reviewing court in favor of
the prevailing party. No interest awarded
pursuant to the preceding sentence shall be
deemed income or cost for the purposes of
determining reimbursement due providers of
services, physicians, practitioners, and other
suppliers under this Act.

‘(D) REVIEW ENTITY DEFINED.—For pur-
poses of this subsection, the term ‘review en-
tity’ means an entity of up to 3 qualified re-
viewers drawn from existing appeals levels
other than the redetermination level.”.

(b) APPLICATION TO PROVIDER AGREEMENT
DETERMINATIONS.—Section 1866(h)(1) (42
U.S.C. 1395cc(h)(1)) is amended—

(1) by inserting ‘““(A)’" after ““(h)(1)”’; and

(2) by adding at the end the following new
subparagraph:

‘“(B) An institution or agency described in
subparagraph (A) that has filed for a hearing
under subparagraph (A) shall have expedited
access to judicial review under this subpara-
graph in the same manner as providers of
services, suppliers, and beneficiaries may ob-
tain expedited access to judicial review
under the process established under section
1869(b)(2). Nothing in this subparagraph shall
be construed to affect the application of any
remedy imposed under section 1819 during
the pendency of an appeal under this sub-
paragraph.’.

(c) CONFORMING  AMENDMENT.—Section
1869(b)(1)(F)(ii) (42 U.S.C. 1395ff(b)(1)(F)(ii)) is
amended to read as follows:

‘“(ii) REFERENCE TO EXPEDITED ACCESS TO
JUDICIAL REVIEW.—For the provision relating
to expedited access to judicial review, see
paragraph (2).”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to appeals
filed on or after October 1, 2004.

SEC. 513. COST REPORT REFORM.

(a) REPORT.—Not later than the date that
is 1 year after the date of enactment of this
Act, the Secretary shall submit to the Com-
mittee on Finance of the Senate and the
Committees on Ways and Means and Energy
and Commerce of the House of Representa-
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tives a report recommending specific ways to
modernize the cost reporting system under
the medicare program under title XVIII of
the Social Security Act (42 U.S.C. 1395 et
seq.). Such report shall be consistent with
the recommendations of the Secretary’s Ad-
visory Committee on Regulatory Reform, in-
cluding the use of Generally Accepted Ac-
counting Principles.

(b) CONSULTATION.—In developing the re-
port submitted under subsection (a), the Sec-
retary shall consult with representatives of
the hospital industry, the Medicare Payment
Advisory Commission, the General Account-
ing Office, and such other individuals and en-
tities as the Secretary determines to be ap-
propriate.

SEC. 514. EXPEDITED REVIEW OF CERTAIN PRO-
VIDER AGREEMENT DETERMINA-
TIONS.

(a) TERMINATION AND CERTAIN OTHER IMME-
DIATE REMEDIES.—

(1) IN GENERAL.—The Secretary shall de-
velop and implement a process to expedite
proceedings under sections 1866(h) of the So-
cial Security Act (42 U.S.C. 1395cc(h)) in
which—

(A) the remedy of termination of participa-
tion has been imposed;

(B) a sanction described in clause (i) or (iii)
of section 1819(h)(2)(B) of such Act (42 U.S.C.
1395i-3(h)(2)(B)) has been imposed, but only if
such sanction has been imposed on an imme-
diate basis; or

(C) the Secretary has required a skilled
nursing facility to suspend operations of a
nurse aide training program.

(2) PRIORITY FOR CASES OF TERMINATION.—
Under the process described in paragraph (1),
priority shall be provided in cases of termi-
nation described in subparagraph (A) of such
paragraph.

(b) INCREASED FINANCIAL SUPPORT.—In ad-
dition to any amounts otherwise appro-
priated, to reduce by 50 percent the average
time for administrative determinations on
appeals under section 1866(h) of the Social
Security Act (42 U.S.C. 1395cc(h)), there are
authorized to be appropriated (in appropriate
part from the Federal Hospital Insurance
Trust Fund and the Federal Supplementary
Medical Insurance Trust Fund) to the Sec-
retary such sums for fiscal year 2004 and
each subsequent fiscal year as may be nec-
essary to increase the number of administra-
tive law judges (and their staffs) at the De-
partmental Appeals Board of the Department
of Health and Human Services and to edu-
cate such judges and staff on long-term care
issues.
SEC. 515. REVISIONS TO

PROCESS.

(a) TIMEFRAMES FOR THE COMPLETION OF
THE RECORD.—Section 1869(b) (42 U.S.C.
1395ff(b)), as amended by section 512(a)(2), is
amended by adding at the end the following
new paragraph:

¢“(3) TIMELY COMPLETION OF THE RECORD.—

‘““(A) DEADLINE.—Subject to subparagraph
(B), the deadline to complete the record in a
hearing before an administrative law judge
or a review by the Departmental Appeals
Board is 90 days after the date the request
for the review or hearing is filed.

‘“(B) EXTENSIONS FOR GOOD CAUSE.—The
person filing a request under subparagraph
(A) may request an extension of such dead-
line for good cause. The administrative law
judge, in the case of a hearing, and the De-
partmental Appeals Board, in the case of a
review, may extend such deadline based upon
a finding of good cause to a date specified by
the judge or Board, as the case may be.

“(C) DELAY IN DECISION DEADLINES UNTIL
COMPLETION OF RECORD.—Notwithstanding
any other provision of this section, the dead-
lines otherwise established under subsection
(d) for the making of determinations in hear-
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ings or review under this section are 90 days
after the date on which the record is com-
plete.

‘(D) COMPLETE RECORD DESCRIBED.—For
purposes of this paragraph, a record is com-
plete when the administrative law judge, in
the case of a hearing, or the Departmental
Appeals Board, in the case of a review, has
received—

‘(i) written or testimonial evidence, or
both, submitted by the person filing the re-
quest,

“‘(ii) written or oral argument, or both,

‘‘(iii) the decision of, and the record for,
the prior level of appeal, and

‘‘(iv) such other evidence as such judge or
Board, as the case may be, determines is re-
quired to make a determination on the re-
quest.”.

(b) REVISIONS TO APPEALS TIMEFRAMES.—
Section 1869 (42 U.S.C. 1395ff) is amended—

(1) in subsection (a)(3)(C)(ii), by striking
¢“30-day period’ each place it appears and in-
serting ‘‘60-day period’’;

(2) in subsection (c)(3)(C)(),
¢30-day period” and inserting
riod”’;

(3) in subsection (d)(1)(A), by striking ¢‘90-
day period” and inserting ‘‘120-day period’’;
and

(4) in subsection (d)(2)(A), by striking ¢‘90-
day period’’ and inserting ‘‘120-day period”’.

(c) USE OF PATIENTS’ MEDICAL RECORDS.—
Section 1869(c)(3)(B)(1) (42 U.s.C.
1395ff(c)(3)(B)(1)) is amended by inserting
“(including the medical records of the indi-
vidual involved)’’ after ‘‘clinical experience’.

(d) NOTICE REQUIREMENTS FOR MEDICARE
APPEALS.—

(1) INITIAL DETERMINATIONS AND REDETER-
MINATIONS.—Section  1869(a) (42 U.S.C.
1395ff(a)) is amended by adding at the end the
following new paragraph:

‘(4) REQUIREMENTS OF NOTICE OF DETER-
MINATIONS AND REDETERMINATIONS.—A writ-
ten notice of a determination on an initial
determination or on a redetermination, inso-
far as such determination or redetermina-
tion results in a denial of a claim for bene-
fits, shall be provided in printed form and
written in a manner to be understood by the
beneficiary and shall include—

‘“(A) the reasons for the determination, in-
cluding, as appropriate—

‘(i) upon request in the case of an initial
determination, the provision of the policy,
manual, or regulation that resulted in the
denial; and

‘“(ii) upon request, in the case of a redeter-
mination, a summary of the clinical or sci-
entific evidence used in making the deter-
mination (as appropriate);

‘““(B) the procedures for obtaining addi-
tional information concerning the deter-
mination or redetermination; and

“(C) notification of the right to seek a re-
determination or otherwise appeal the deter-
mination and instructions on how to initiate
such a redetermination or appeal under this
section.”.

(2) RECONSIDERATIONS.—Section
1869(c)(3)(E) (42 U.S.C. 1395ff(c)(3)(E)) is
amended to read as follows:

‘“(E) EXPLANATION OF DECISION.—Any deci-
sion with respect to a reconsideration of a
qualified independent contractor shall be in
writing in a manner to be understood by the
beneficiary and shall include—

‘(i) to the extent appropriate, an expla-
nation of the decision as well as a discussion
of the pertinent facts and applicable regula-
tions applied in making such decision;

‘(i) a notification of the right to appeal
such determination and instructions on how
to initiate such appeal under this section;
and

‘“(iii) in the case of a determination of
whether an item or service is reasonable and

by striking
““60-day pe-
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necessary for the diagnosis or treatment of
illness or injury (under section 1862(a)(1)(A))
an explanation of the decision.”.

(3) APPEALS.—Section 1869(d) (42 U.S.C.
1395ff(d)) is amended—

(A) in the heading, by inserting ‘‘; NOTICE"’
after ‘““SECRETARY’’; and

(B) by adding at the end the following new
paragraph:

‘“(4) NOTICE.—Notice of the decision of an
administrative law judge shall be in writing
in a manner to be understood by the bene-
ficiary and shall include—

“(A) the specific reasons for the deter-
mination; and

““(B) notification of the right to appeal the
decision and instructions on how to initiate
such an appeal under this section.”.

(4) PREPARATION OF RECORD FOR APPEAL.—
Section 1869(c)(3)(J) (42 U.S.C. 1395ff(c)(3)(J))
is amended by striking ‘‘such information as
is required for an appeal’” and inserting ‘‘the
record for the appeal’.

(e) QUALIFIED INDEPENDENT
TORS.—

(1) ELIGIBILITY REQUIREMENTS OF QUALIFIED
INDEPENDENT CONTRACTORS.—Section 1869(c)
(42 U.S.C. 1395ff(c)) is amended—

(A) in paragraph (2)—

(i) by inserting ‘‘(except in the case of a
utilization and quality control peer review
organization, as defined in section 1152)”
after ‘“‘means an entity or organization
that’’; and

(ii) by striking the period at the end and
inserting the following: ‘‘and meets the fol-
lowing requirements:

“(A) GENERAL REQUIREMENTS.—

‘(i) The entity or organization has (di-
rectly or through contracts or other arrange-
ments) sufficient medical, legal, and other
expertise (including knowledge of the pro-
gram under this title) and sufficient staffing
to carry out duties of a qualified independent
contractor under this section on a timely
basis.

‘(i) The entity or organization has pro-
vided assurances that it will conduct activi-
ties consistent with the applicable require-
ments of this section, including that it will
not conduct any activities in a case unless
the independence requirements of subpara-
graph (B) are met with respect to the case.

‘(iii) The entity or organization meets
such other requirements as the Secretary
provides by regulation.

‘(B) INDEPENDENCE REQUIREMENTS.—

‘(i) IN GENERAL.—Subject to clause (ii), an
entity or organization meets the independ-
ence requirements of this subparagraph with
respect to any case if the entity—

““(I) is not a related party (as defined in
subsection (g)(5));

“(IT) does not have a material familial, fi-
nancial, or professional relationship with
such a party in relation to such case; and

“(IIT) does not otherwise have a conflict of
interest with such a party (as determined
under regulations).

‘‘(ii) EXCEPTION FOR COMPENSATION.—Noth-
ing in clause (i) shall be construed to pro-
hibit receipt by a qualified independent con-
tractor of compensation from the Secretary
for the conduct of activities under this sec-
tion if the compensation is provided con-
sistent with clause (iii).

““(iii) LIMITATIONS ON ENTITY COMPENSA-
TION.—Compensation provided by the Sec-
retary to a qualified independent contractor
in connection with reviews under this sec-
tion shall not be contingent on any decision
rendered by the contractor or by any review-
ing professional.”’; and

(B) in paragraph (3)(A), by striking ‘¢, and
shall have sufficient training and expertise
in medical science and legal matters to
make reconsiderations under this sub-
section’.

CONTRAC-
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(2) ELIGIBILITY REQUIREMENTS OF REVIEW-
ERS.—Section 1869 (42 U.S.C. 1395ff) is amend-
ed—

(A) in subsection (¢)(3)(B)(i), by striking ‘‘a
panel of physicians or other appropriate
health care professionals’” and inserting ‘‘a
physician or another appropriate health care
professional’’;

(B) by striking subsection (¢)(3)(D) and in-
serting the following:

‘(D) QUALIFICATIONS FOR REVIEWERS.—The
requirements of subsection (g) shall be met
(relating to qualifications of reviewing pro-
fessionals).”’; and

(C) by adding at the end the following new
subsection:

“‘(g) QUALIFICATIONS OF REVIEWERS.—

‘(1) IN GENERAL.—In reviewing determina-
tions under this section, a qualified inde-
pendent contractor shall ensure that—

‘“(A) each individual conducting a review
shall meet the qualifications of paragraph
(2);

‘(B) compensation provided by the con-
tractor to each such reviewer is consistent
with paragraph (3); and

‘“(C) in the case of a review described in
subsection (¢)(3)(B) and conducted by a phy-
sician or another health care professional
(each in this subsection referred to as a ‘re-
viewing professional’), that the reviewing
professional meets the qualifications de-
scribed in paragraph (4).

¢‘(2) INDEPENDENCE.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), each individual conducting a review in a
case shall—

‘(i) not be a related party (as defined in
paragraph (5));

‘“(ii) not have a material familial, finan-
cial, or professional relationship with such a
party in the case under review; and

‘(iii) not otherwise have a conflict of in-
terest with such a party (as determined
under regulations).

‘(B) EXCEPTION.—Nothing in subparagraph
(A) shall be construed to—

‘(i) prohibit an individual, solely on the
basis of affiliation with a fiscal inter-
mediary, carrier, or other contractor, from
serving as a reviewing professional if—

‘(I) a nonaffiliated individual is not rea-
sonably available;

‘“(II) the affiliated individual is not in-
volved in the provision of items or services
in the case under review;

‘(IIT) the fact of such an affiliation is dis-
closed to the Secretary and the beneficiary
(or authorized representative) and neither
party objects; and

“(IV) the affiliated individual is not an em-
ployee of the intermediary, carrier, or con-
tractor and does not provide services exclu-
sively or primarily to or on behalf of such
intermediary, carrier, or contractor;

‘“(i1) prohibit an individual who has staff
privileges at the institution where the treat-
ment involved takes place from serving as a
reviewer merely on the basis of such affili-
ation if the affiliation is disclosed to the
Secretary and the beneficiary (or authorized
representative), and neither party objects; or

‘‘(iii) prohibit receipt of compensation by a
reviewing professional from a contractor if
the compensation is provided consistent with
paragraph (3).

‘(3) LIMITATIONS ON REVIEWER COMPENSA-
TION.—Compensation provided by a qualified
independent contractor to a reviewer in con-
nection with a review under this section
shall not be contingent on the decision ren-
dered by the reviewer.

‘‘(4) LICENSURE AND EXPERTISE.—Each re-
viewing professional shall be a physician
(allopathic or osteopathic) or health care
professional who—
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‘““(A) is appropriately credentialed or 1li-
censed in 1 or more States to deliver health
care services; and

“(B) has medical expertise in the field of
practice that is appropriate for the items or
services at issue.

“(5) RELATED PARTY DEFINED.—For pur-
poses of this section, the term ‘related party’
means, with respect to a case under this title
involving an individual beneficiary, any of
the following:

‘“(A) The Secretary, the medicare adminis-
trative contractor involved, or any fiduciary,
officer, director, or employee of the Depart-
ment of Health and Human Services, or of
such contractor.

‘(B) The individual (or authorized rep-
resentative).

‘“(C) The health care professional that pro-
vides the items or services involved in the
case.

‘(D) The institution at which the items or
services (or treatment) involved in the case
are provided.

‘“(E) The manufacturer of any drug or
other item that is included in the items or
services involved in the case.

‘“(F) Any other party determined under
any regulations to have a substantial inter-
est in the case involved.”.

(3) NUMBER OF QUALIFIED INDEPENDENT CON-
TRACTORS.—Section 1869(c)(4) (42 TU.S.C.
1395ff(c)(4)) is amended by striking ‘12" and
inserting ‘4.

(e) IMPLEMENTATION OF CERTAIN BIPA RE-
FORMS.—

(1) DELAY IN CERTAIN BIPA REFORMS.—Sec-
tion 521(d) of BIPA (114 Stat. 2763A-543) is
amended to read as follows:

“(d) EFFECTIVE DATE.—

‘(1) IN GENERAL.—Except as specified in
paragraph (2), the amendments made by this
section shall apply with respect to initial de-
terminations made on or after January 1,
2005.

*“(2) EXPEDITED PROCEEDINGS AND RECONSID-
ERATION REQUIREMENTS.—The amendments
made by subsection (a) shall apply with re-
spect to initial determinations made on or
after October 1, 2003 under the following pro-
visions:

“(A) Subsection (b)(1)(F)(i) of section 1869
of the Social Security Act.

‘“(B) Subsection (¢)(3)(C)(iii) of such sec-
tion.

“(C) Subsection (¢)(3)(C)(iv) of such section
to the extent that it applies to expedited re-
considerations under subsection (¢)(3)(C)(iii)
of such section.

¢“(3) TRANSITIONAL USE OF PEER REVIEW OR-
GANIZATIONS TO CONDUCT EXPEDITED RECON-
SIDERATIONS UNTIL QICS ARE OPERATIONAL.—
Expedited reconsiderations of initial deter-
minations under section 1869(c)(3)(C)(iii) of
the Social Security Act shall be made by
peer review organizations until qualified
independent contractors are available for
such expedited reconsiderations.”’.

2) CONFORMING AMENDMENT.—Section
521(c) of BIPA (114 Stat. 2763A-543) and sec-
tion 1869(c)(3)(C)(iii)(III) of the Social Secu-
rity Act (42 U.S.C. 1395ff(c)(3)(C)(iii)(III)), as
added by section 521 of BIPA, are repealed.

(f) EFFECTIVE DATE.—The amendments
made by this section shall be effective as if
included in the enactment of the respective
provisions of subtitle C of title V of BIPA,
114 Stat. 2763A-534.

(g) TRANSITION.—In applying section 1869(g)
of the Social Security Act (as added by sub-
section (d)(2)), any reference to a medicare
administrative contractor shall be deemed to
include a reference to a fiscal intermediary
under section 1816 of the Social Security Act
(42 U.S.C. 1395h) and a carrier under section
1842 of such Act (42 U.S.C. 139%5u).
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SEC. 516. HEARING RIGHTS RELATED TO DECI-
SIONS BY THE SECRETARY TO DENY
OR NOT RENEW A MEDICARE EN-
ROLLMENT  AGREEMENT; CON-
SULTATION BEFORE CHANGING
PROVIDER ENROLLMENT FORMS.

(a) HEARING RIGHTS.—

(1) IN GENERAL.—Section 1866 (42 U.S.C.
1395cc) is amended by adding at the end the
following new subsection:

““(j) HEARING RIGHTS IN CASES OF DENIAL OR
NONRENEWAL.—The Secretary shall establish
by regulation procedures under which—

‘(1) there are deadlines for actions on ap-
plications for enrollment (and, if applicable,
renewal of enrollment); and

‘“(2) a provider of services or supplier
whose application to enroll (or, if applicable,
to renew enrollment) under this title is de-
nied may have a hearing and judicial review
of such denial under the procedures that
apply under subsection (h)(1)(A) to a provider
of services that is dissatisfied with a deter-
mination by the Secretary.”.

(2) EFFECTIVE DATE.—The Secretary shall
provide for the establishment of the proce-
dures under the amendment made by para-
graph (1) within 18 months after the date of
the enactment of this Act.

(b) CONSULTATION BEFORE CHANGING PRO-
VIDER ENROLLMENT FORMS.—Section 1871 (42
U.S.C. 1395hh), as amended by sections 501,
502, and 503, is amended by adding at the end
the following new subsection:

‘‘(g) The Secretary shall consult with pro-
viders of services, physicians, practitioners,
and suppliers before making changes in the
provider enrollment forms required of such
providers, physicians, practitioners, and sup-
pliers to be eligible to submit claims for
which payment may be made under this
title.”.

SEC. 517. APPEALS BY PROVIDERS WHEN THERE
IS NO OTHER PARTY AVAILABLE.

(a) IN GENERAL.—Section 1870 (42 U.S.C.
1395gg) is amended by adding at the end the
following new subsection:

““(h) Notwithstanding subsection (f) or any
other provision of law, the Secretary shall
permit a provider of services, physician,
practitioner, or other supplier to appeal any
determination of the Secretary under this
title relating to services rendered under this
title to an individual who subsequently dies
if there is no other party available to appeal
such determination and the provider of serv-
ices, physician, practitioner, or other sup-
plier would be prejudiced by the determina-
tion.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of the enactment of this Act and
shall apply to items and services furnished
on or after such date.

SEC. 518. PROVIDER
LOCAL
TIONS.

(a) PROVIDER ACCESS TO REVIEW OF LOCAL
COVERAGE DETERMINATIONS.—Section
1869(f)(5) (42 U.S.C. 1395ff(£)(5)) is amended to
read as follows:

“(b) AGGRIEVED PARTY DEFINED.—In this
section, with respect to a national or local
coverage determination, the term ‘aggrieved
party’ means—

““(A) an individual entitled to benefits
under part A, or enrolled under part B, or
both, who is in need of the items or services
that are the subject of the coverage deter-
mination; or

‘‘(B) a provider of services, physician, prac-
titioner, or supplier that is adversely af-
fected by such a determination.”.

(b) CLARIFICATION OF LOCAL COVERAGE DE-
TERMINATION DEFINITION.—Section
1869()(2)(B) (42 U.S.C. 1395ff(H)(2)(B)) is
amended by inserting ¢, including, where ap-
propriate, a clear explanation of the reasons
for the denial’”’ before the period at the end.

ACCESS TO REVIEW OF
COVERAGE DETERMINA-
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(c) REQUEST FOR LOCAL COVERAGE DETER-
MINATIONS BY PROVIDERS.—Section 1869 (42
U.S.C. 1395ff), as amended by section
515(d)(2)(B), is amended by adding at the end
the following new subsection:

“‘(h) REQUEST FOR LOCAL COVERAGE DETER-
MINATIONS BY PROVIDERS.—

(1) ESTABLISHMENT OF PROCESS.—The Sec-
retary shall establish a process under which
a provider of services, physician, practi-
tioner, or supplier who certifies that they
meet the requirements established in para-
graph (3) may request a local coverage deter-
mination in accordance with the succeeding
provisions of this subsection.

¢“(2) PROVIDER LOCAL COVERAGE DETERMINA-
TION REQUEST DEFINED.—In this subsection,
the term ‘provider local coverage determina-
tion request’ means a request, filed with the
Secretary, at such time and in such form and
manner as the Secretary may specify, that
the Secretary, pursuant to paragraph (4)(A),
require a fiscal intermediary, carrier, or pro-
gram safeguard contractor to make or revise
a local coverage determination under this
section with respect to an item or service.

‘“(3) REQUEST REQUIREMENTS.—Under the
process established under paragraph (1), by
not later than 30 days after the date on
which a provider local coverage determina-
tion request is filed under paragraph (1), the
Secretary shall determine whether such re-
quest establishes that—

‘“(A) there have been at least 5 reversals of
redeterminations made by a fiscal inter-
mediary or carrier after a hearing before an
administrative law judge on claims sub-
mitted by the provider in at least 2 different
cases before an administrative law judge;

‘“(B) each reversal described in subpara-
graph (A) involves substantially similar ma-
terial facts;

‘“(C) each reversal described in subpara-
graph (A) involves the same medical neces-
sity issue; and

‘(D) at least 50 percent of the total number
of claims submitted by such provider within
the past year involving the substantially
similar material facts described in subpara-
graph (B) and the same medical necessity
issue described in subparagraph (C) have
been denied and have been reversed by an ad-
ministrative law judge.

‘(4) APPROVAL OR REJECTION OF REQUEST.—

‘“(A) APPROVAL OF REQUEST.—If the Sec-
retary determines that subparagraphs (A)
through (D) of paragraph (3) have been satis-
fied, the Secretary shall require the fiscal
intermediary, carrier, or program safeguard
contractor identified in the provider local
coverage determination request, to make or
revise a local coverage determination with
respect to the item or service that is the sub-
ject of the request not later than the date
that is 210 days after the date on which the
Secretary makes the determination. Such
fiscal intermediary, carrier, or program safe-
guard contractor shall retain the discretion
to determine whether or not, and/or the cir-
cumstances under which, to cover the item
or service for which a local coverage deter-
mination is requested. Nothing in this sub-
section shall be construed to require a fiscal
intermediary, carrier or program safeguard
contractor to develop a local coverage deter-
mination that is inconsistent with any na-
tional coverage determination, or any cov-
erage provision in this title or in regulation,
manual, or interpretive guidance of the Sec-
retary.

‘“(B) REJECTION OF REQUEST.—If the Sec-
retary determines that subparagraphs (A)
through (D) of paragraph (3) have not been
satisfied, the Secretary shall reject the pro-
vider local coverage determination request
and shall notify the provider of services,
physician, practitioner, or supplier that filed
the request of the reason for such rejection

June 26, 2003

and no further proceedings in relation to
such request shall be conducted.”.

(d) STUDY AND REPORT ON THE USE OF CON-
TRACTORS TO MONITOR MEDICARE APPEALS.—

(1) STuDY.—The Secretary of Health and
Human Services (in this section referred to
as the ‘“‘Secretary’’) shall conduct a study on
the feasibility and advisability of requiring
fiscal intermediaries and carriers to monitor
and track—

(A) the subject matter and status of claims
denied by the fiscal intermediary or carrier
(as applicable) that are appealed under sec-
tion 1869 of the Social Security Act (42
U.S.C. 1395ff), as added by section 522 of
BIPA (114 Stat. 2763A-543) and amended by
this Act; and

(B) any final determination made with re-
spect to such claims.

(2) REPORT.—Not later than the date that
is 1 year after the date of the enactment of
this Act, the Secretary shall submit to Con-
gress a report on the study conducted under
paragraph (1) together with such rec-
ommendations for legislation and adminis-
trative action as the Commission determines
appropriate.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out the
amendments made by subsections (a), (b),
and (c).

(f) EFFECTIVE DATES.—

(1) PROVIDER ACCESS TO REVIEW OF LOCAL
COVERAGE DETERMINATIONS.—The amend-
ments made by subsections (a) and (b) shall
apply to—

(A) any review of any local coverage deter-
mination filed on or after January 1, 2004;

(B) any request to make such a determina-
tion made on or after such date; or

(C) any local coverage determination made
on or after such date.

(2) PROVIDER LOCAL COVERAGE DETERMINA-
TION REQUESTS.—The amendment made by
subsection (c) shall apply with respect to
provider local coverage determination re-
quests (as defined in section 1869(h)(2) of the
Social Security Act, as added by subsection
(c)) filed on or after the date of the enact-
ment of this Act.

Subtitle C—Contracting Reform
SEC. 521. INCREASED FLEXIBILITY IN MEDICARE
ADMINISTRATION.

(a) CONSOLIDATION AND FLEXIBILITY IN
MEDICARE ADMINISTRATION.—

(1) IN GENERAL.—Title XVIII is amended by
inserting after section 1874 the following new
section:

‘‘CONTRACTS WITH MEDICARE ADMINISTRATIVE
CONTRACTORS

““SEC. 1874A. (a) AUTHORITY.—

‘(1) AUTHORITY TO ENTER INTO CON-
TRACTS.—The Secretary may enter into con-
tracts with any eligible entity to serve as a
medicare administrative contractor with re-
spect to the performance of any or all of the
functions described in paragraph (4) or parts
of those functions (or, to the extent provided
in a contract, to secure performance thereof
by other entities).

‘(2) ELIGIBILITY OF ENTITIES.—An entity is
eligible to enter into a contract with respect
to the performance of a particular function
described in paragraph (4) only if—

‘““(A) the entity has demonstrated capa-
bility to carry out such function;

‘(B) the entity complies with such conflict
of interest standards as are generally appli-
cable to Federal acquisition and procure-
ment;

“(C) the entity has sufficient assets to fi-
nancially support the performance of such
function; and

‘(D) the entity meets such other require-
ments as the Secretary may impose.
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¢“(3) MEDICARE ADMINISTRATIVE CONTRACTOR
DEFINED.—For purposes of this title and title
XI—

‘“‘(A) IN GENERAL.—The term ‘medicare ad-
ministrative contractor’ means an agency,
organization, or other person with a contract
under this section.

‘(B) APPROPRIATE MEDICARE ADMINISTRA-
TIVE CONTRACTOR.—With respect to the per-
formance of a particular function in relation
to an individual entitled to benefits under
part A or enrolled under part B, or both, a
specific provider of services, physician, prac-
titioner, facility, or supplier (or class of such
providers of services, physicians, practi-
tioners, facilities, or suppliers), the ‘appro-
priate’ medicare administrative contractor
is the medicare administrative contractor
that has a contract under this section with
respect to the performance of that function
in relation to that individual, provider of
services, physician, practitioner, facility, or
supplier or class of provider of services, phy-
sician, practitioner, facility, or supplier.

‘“(4) FUNCTIONS DESCRIBED.—The functions
referred to in paragraphs (1) and (2) are pay-
ment functions, provider services functions,
and beneficiary services functions as follows:

“(A) DETERMINATION OF PAYMENT
AMOUNTS.—Determining (subject to the pro-
visions of section 1878 and to such review by
the Secretary as may be provided for by the
contracts) the amount of the payments re-
quired pursuant to this title to be made to
providers of services, physicians, practi-
tioners, facilities, suppliers, and individuals.

‘““(B) MAKING PAYMENTS.—Making pay-
ments described in subparagraph (A) (includ-
ing receipt, disbursement, and accounting
for funds in making such payments).

¢(C) BENEFICIARY EDUCATION AND ASSIST-
ANCE.—Serving as a center for, and commu-
nicating to individuals entitled to benefits
under part A or enrolled under part B, or
both, with respect to education and outreach
for those individuals, and assistance with
specific issues, concerns, or problems of
those individuals.

‘(D) PROVIDER CONSULTATIVE SERVICES.—
Providing consultative services to institu-
tions, agencies, and other persons to enable
them to establish and maintain fiscal
records necessary for purposes of this title
and otherwise to qualify as providers of serv-
ices, physicians, practitioners, facilities, or
suppliers.

‘“(E) COMMUNICATION WITH PROVIDERS.—
Serving as a center for, and communicating
to providers of services, physicians, practi-
tioners, facilities, and suppliers, any infor-
mation or instructions furnished to the
medicare administrative contractor by the
Secretary, and serving as a channel of com-
munication from such providers, physicians,
practitioners, facilities, and suppliers to the
Secretary.

“(F) PROVIDER EDUCATION AND TECHNICAL
ASSISTANCE.—Performing the functions de-
scribed in subsections (e) and (f), relating to
education, training, and technical assistance
to providers of services, physicians, practi-
tioners, facilities, and suppliers.

‘“(G) ADDITIONAL FUNCTIONS.—Performing
such other functions, including (subject to
paragraph (5)) functions under the Medicare
Integrity Program under section 1893, as are
necessary to carry out the purposes of this
title.

““(5) RELATIONSHIP TO MIP CONTRACTS.—

*“(A) NONDUPLICATION OF ACTIVITIES.—In en-
tering into contracts under this section, the
Secretary shall assure that activities of
medicare administrative contractors do not
duplicate activities carried out under con-
tracts entered into under the Medicare In-
tegrity Program under section 1893. The pre-
vious sentence shall not apply with respect
to the activity described in section 1893(b)(5)
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(relating to prior authorization of certain
items of durable medical equipment under
section 1834(a)(15)).

‘‘(B) CONSTRUCTION.—An entity shall not be
treated as a medicare administrative con-
tractor merely by reason of having entered
into a contract with the Secretary under sec-
tion 1893.

““(6) APPLICATION OF FEDERAL ACQUISITION
REGULATION.—Except to the extent incon-
sistent with a specific requirement of this
title, the Federal Acquisition Regulation ap-
plies to contracts under this title.

““(b) CONTRACTING REQUIREMENTS.—

‘(1) USE OF COMPETITIVE PROCEDURES.—

‘““(A) IN GENERAL.—Except as provided in
laws with general applicability to Federal
acquisition and procurement, the Federal
Acquisition Regulation, or in subparagraph
(B), the Secretary shall use competitive pro-
cedures when entering into contracts with
medicare administrative contractors under
this section.

“(B) RENEWAL OF CONTRACTS.—The Sec-
retary may renew a contract with a medi-
care administrative contractor under this
section from term to term without regard to
section 5 of title 41, United States Code, or
any other provision of law requiring com-
petition, if the medicare administrative con-
tractor has met or exceeded the performance
requirements applicable with respect to the
contract and contractor, except that the
Secretary shall provide for the application of
competitive procedures, unless laws with
general applicability to Federal acquisition
and procurement or the Federal Acquisition
Regulation authorize the use of other proce-
dures, under such a contract not less fre-
quently than once every 8 years.

“(C) TRANSFER OF FUNCTIONS.—The Sec-
retary may transfer functions among medi-
care administrative contractors without re-
gard to any provision of law requiring com-
petition. The Secretary shall ensure that
performance quality is considered in such
transfers. The Secretary shall provide notice
(whether in the Federal Register or other-
wise) of any such transfer (including a de-
scription of the functions so transferred and
contact information for the contractors in-
volved) to providers of services, physicians,
practitioners, facilities, and suppliers af-
fected by the transfer.

‘(D) INCENTIVES FOR QUALITY.—The Sec-
retary may provide incentives for medicare
administrative contractors to provide qual-
ity service and to promote efficiency.

¢“(2) COMPLIANCE WITH REQUIREMENTS.—No
contract under this section shall be entered
into with any medicare administrative con-
tractor unless the Secretary finds that such
medicare administrative contractor will per-
form its obligations under the contract effi-
ciently and effectively and will meet such re-
quirements as to financial responsibility,
legal authority, and other matters as the
Secretary finds pertinent.

¢‘(3) PERFORMANCE REQUIREMENTS.—

‘““(A) DEVELOPMENT OF SPECIFIC PERFORM-
ANCE REQUIREMENTS.—The Secretary shall
develop contract performance requirements
to carry out the specific requirements appli-
cable under this title to a function described
in subsection (a)(4) and shall develop stand-
ards for measuring the extent to which a
contractor has met such requirements. In de-
veloping such performance requirements and
standards for measurement, the Secretary
shall consult with providers of services, or-
ganizations representative of beneficiaries
under this title, and organizations and agen-
cies performing functions necessary to carry
out the purposes of this section with respect
to such performance requirements. The Sec-
retary shall make such performance require-
ments and measurement standards available
to the public.
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‘‘(B) CONSIDERATIONS.—The Secretary shall
include, as one of the standards, provider and
beneficiary satisfaction levels.

¢(C) INCLUSION IN CONTRACTS.—AIll con-
tractor performance requirements shall be
set forth in the contract between the Sec-
retary and the appropriate medicare admin-
istrative contractor. Such performance re-
quirements—

‘(i) shall reflect the performance require-
ments published under subparagraph (A), but
may include additional performance require-
ments;

¢“(ii) shall be used for evaluating con-
tractor performance under the contract; and

‘‘(iii) shall be consistent with the written
statement of work provided under the con-
tract.

¢“(4) INFORMATION REQUIREMENTS.—The Sec-
retary shall not enter into a contract with a
medicare administrative contractor under
this section unless the contractor agrees—

‘“(A) to furnish to the Secretary such time-
ly information and reports as the Secretary
may find necessary in performing his func-
tions under this title; and

‘“(B) to maintain such records and afford
such access thereto as the Secretary finds
necessary to assure the correctness and
verification of the information and reports
under subparagraph (A) and otherwise to
carry out the purposes of this title.

‘() SURETY BOND.—A contract with a
medicare administrative contractor under
this section may require the medicare ad-
ministrative contractor, and any of its offi-
cers or employees certifying payments or
disbursing funds pursuant to the contract, or
otherwise participating in carrying out the
contract, to give surety bond to the United
States in such amount as the Secretary may
deem appropriate.

‘‘(c) TERMS AND CONDITIONS.—

‘(1) IN GENERAL.—Subject to subsection
(a)(6), a contract with any medicare adminis-
trative contractor under this section may
contain such terms and conditions as the
Secretary finds necessary or appropriate and
may provide for advances of funds to the
medicare administrative contractor for the
making of payments by it under subsection
(@)@ (B).

*“(2) PROHIBITION ON MANDATES FOR CERTAIN
DATA COLLECTION.—The Secretary may not
require, as a condition of entering into, or
renewing, a contract under this section, that
the medicare administrative contractor
match data obtained other than in its activi-
ties under this title with data used in the ad-
ministration of this title for purposes of
identifying situations in which the provi-
sions of section 1862(b) may apply.

¢“(d) LIMITATION ON LIABILITY OF MEDICARE
ADMINISTRATIVE CONTRACTORS AND CERTAIN
OFFICERS.—

‘(1) CERTIFYING OFFICER.—No individual
designated pursuant to a contract under this
section as a certifying officer shall, in the
absence of the reckless disregard of the indi-
vidual’s obligations or the intent by that in-
dividual to defraud the United States, be lia-
ble with respect to any payments certified
by the individual under this section.

‘“(2) DISBURSING OFFICER.—No disbursing
officer shall, in the absence of the reckless
disregard of the officer’s obligations or the
intent by that officer to defraud the United
States, be liable with respect to any pay-
ment by such officer under this section if it
was based upon an authorization (which
meets the applicable requirements for such
internal controls established by the Comp-
troller General) of a certifying officer des-
ignated as provided in paragraph (1) of this
subsection.

¢“(3) LIABILITY OF MEDICARE ADMINISTRATIVE
CONTRACTOR.—NoO medicare administrative
contractor shall be liable to the United
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States for a payment by a certifying or dis-
bursing officer unless, in connection with
such a payment, the medicare administra-
tive contractor acted with reckless disregard
of its obligations under its medicare admin-
istrative contract or with intent to defraud
the United States.

‘“(4) RELATIONSHIP TO FALSE CLAIMS ACT.—
Nothing in this subsection shall be construed
to limit liability for conduct that would con-
stitute a violation of sections 3729 through
3731 of title 31, United States Code (com-
monly known as the ‘“‘False Claims Act”’).

‘() INDEMNIFICATION BY SECRETARY.—

‘““(A) IN GENERAL.—Notwithstanding any
other provision of law and subject to the suc-
ceeding provisions of this paragraph, in the
case of a medicare administrative contractor
(or a person who is a director, officer, or em-
ployee of such a contractor or who is en-
gaged by the contractor to participate di-
rectly in the claims administration process)
who is made a party to any judicial or ad-
ministrative proceeding arising from, or re-
lating directly to, the claims administration
process under this title, the Secretary may,
to the extent specified in the contract with
the contractor, indemnify the contractor
(and such persons).

‘“(B) CONDITIONS.—The Secretary may not
provide indemnification under subparagraph
(A) insofar as the liability for such costs
arises directly from conduct that is deter-
mined by the Secretary to be criminal in na-
ture, fraudulent, or grossly negligent.

¢“(C) SCOPE OF INDEMNIFICATION.—Indem-
nification by the Secretary under subpara-
graph (A) may include payment of judg-
ments, settlements (subject to subparagraph
(D)), awards, and costs (including reasonable
legal expenses).

‘(D) WRITTEN APPROVAL FOR SETTLE-
MENTS.—A contractor or other person de-
scribed in subparagraph (A) may not propose
to negotiate a settlement or compromise of a
proceeding described in such subparagraph
without the prior written approval of the
Secretary to negotiate a settlement. Any in-
demnification under subparagraph (A) with
respect to amounts paid under a settlement
are conditioned upon the Secretary’s prior
written approval of the final settlement.

‘‘(E) CONSTRUCTION.—Nothing in this para-
graph shall be construed—

‘(i) to change any common law immunity
that may be available to a medicare admin-
istrative contractor or person described in
subparagraph (A); or

‘(ii) to permit the payment of costs not
otherwise allowable, reasonable, or allocable
under the Federal Acquisition Regulations.”.

(2) CONSIDERATION OF INCORPORATION OF
CURRENT LAW STANDARDS.—In developing
contract performance requirements under
section 1874A(b) of the Social Security Act
(as added by paragraph (1)) the Secretary
shall consider inclusion of the performance
standards described in sections 1816(f)(2) of
such Act (relating to timely processing of re-
considerations and applications for exemp-
tions) and section 1842(b)(2)(B) of such Act
(relating to timely review of determinations
and fair hearing requests), as such sections
were in effect before the date of the enact-
ment of this Act.

(b) CONFORMING AMENDMENTS TO SECTION
1816 (RELATING TO FISCAL INTERMEDIARIES).—
Section 1816 (42 U.S.C. 1395h) is amended as
follows:

(1) The heading is amended to read as fol-
lows:

““PROVISIONS RELATING TO THE
ADMINISTRATION OF PART A”’.

(2) Subsection (a) is amended to read as
follows:

‘‘(a) The administration of this part shall
be conducted through contracts with medi-
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care administrative contractors under sec-
tion 1874A.”.

(3) Subsection (b) is repealed.

(4) Subsection (c) is amended—

(A) by striking paragraph (1); and

(B) in each of paragraphs (2)(A) and (3)(A),
by striking ‘‘agreement under this section”
and inserting ‘‘contract under section 1874A
that provides for making payments under
this part”.

(5) Subsections (d) through (i) are repealed.

(6) Subsections (j) and (k) are each amend-
ed—

(A) by striking ‘““An agreement with an
agency or organization under this section’
and inserting ‘‘A contract with a medicare
administrative contractor under section
1874A with respect to the administration of
this part’’; and

(B) by striking ‘‘such agency or organiza-
tion”’ and inserting ‘‘such medicare adminis-
trative contractor’ each place it appears.

(7) Subsection (1) is repealed.

(c) CONFORMING AMENDMENTS TO SECTION
1842 (RELATING TO CARRIERS).—Section 1842
(42 U.S.C. 1395u) is amended as follows:

(1) The heading is amended to read as fol-
lows:

“PROVISIONS RELATING TO THE
ADMINISTRATION OF PART B”’.

(2) Subsection (a) is amended to read as
follows:

‘‘(a) The administration of this part shall
be conducted through contracts with medi-
care administrative contractors under sec-
tion 1874A.”.

(3) Subsection (b) is amended—

(A) by striking paragraph (1);

(B) in paragraph (2)—

(i) by striking subparagraphs (A) and (B);

(ii) in subparagraph (C), by striking ‘‘car-
riers’” and inserting ‘‘medicare administra-
tive contractors’’; and

(iii) by striking subparagraphs (D) and (E);

(C) in paragraph (3)—

(i) in the matter before subparagraph (A),
by striking ‘‘Each such contract shall pro-
vide that the carrier’” and inserting ‘‘The
Secretary’’;

(ii) by striking ‘‘will” the first place it ap-
pears in each of subparagraphs (A), (B), (F),
(&), (H), and (L) and inserting ‘‘shall’’;

(iii) in subparagraph (B), in the matter be-
fore clause (i), by striking ‘‘to the policy-
holders and subscribers of the carrier’” and
inserting ‘‘to the policyholders and sub-
scribers of the medicare administrative con-
tractor’’;

(iv) by striking subparagraphs (C), (D), and
(E);

(v) in subparagraph (H)—

(I) by striking ‘‘if it makes determinations
or payments with respect to physicians’
services,”’; and

(IT) by striking ‘‘carrier’” and inserting
“‘medicare administrative contractor’’;

(vi) by striking subparagraph (I);

(vii) in subparagraph (L), by striking the
semicolon and inserting a period;

(viii) in the first sentence, after subpara-
graph (L), by striking ‘‘and shall contain”
and all that follows through the period; and

(ix) in the seventh sentence, by inserting
‘“‘medicare administrative contractor,” after
‘‘carrier,’’;

(D) by striking paragraph (5);

(E) in paragraph (6)(D)(iv), by striking
“‘carrier” and inserting ‘‘medicare adminis-
trative contractor’; and

(F) in paragraph (7), by striking ‘‘the car-
rier” and inserting ‘‘the Secretary’ each
place it appears.

(4) Subsection (c) is amended—

(A) by striking paragraph (1);

(B) in paragraph (2), by striking ‘‘contract
under this section which provides for the dis-
bursement of funds, as described in sub-
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section (a)(1)(B),” and inserting ‘‘contract
under section 1874A that provides for making
payments under this part’’;

(C) in paragraph (3)(A), by striking ‘‘sub-
section (a)(1)(B)” and inserting ‘‘section
1874A(a)(3)(B)’’;

(D) in paragraph (4), by striking ‘‘carrier’’
and inserting ‘‘medicare administrative con-
tractor’’;

(E) in paragraph (5), by striking ‘‘contract
under this section which provides for the dis-
bursement of funds, as described in sub-
section (a)(1)(B), shall require the carrier’”’
and ‘‘carrier responses’ and inserting ‘‘con-
tract under section 1874A that provides for
making payments under this part shall re-
quire the medicare administrative con-
tractor’ and ‘‘contractor responses’’, respec-
tively; and

(F) by striking paragraph (6).

(5) Subsections (d), (e), and (f) are repealed.

(6) Subsection (g) is amended by striking
‘“‘carrier or carriers’” and inserting ‘‘medi-
care administrative contractor or contrac-
tors”.

(7) Subsection (h) is amended—

(A) in paragraph (2)—

(i) by striking ‘‘Each carrier having an
agreement with the Secretary under sub-
section (a)” and inserting ‘“The Secretary’’;
and

(ii) by striking ‘‘Each such carrier’ and in-
serting ‘“The Secretary’’;

(B) in paragraph (3)(A)—

(i) by striking ‘‘a carrier having an agree-
ment with the Secretary under subsection
(a)”’ and inserting ‘‘medicare administrative
contractor having a contract under section
1874A that provides for making payments
under this part’’; and

(ii) by striking ‘‘such carrier’ and insert-
ing ‘‘such contractor’’;

(C) in paragraph (3)(B)—

(i) by striking ‘‘a carrier’” and inserting ‘‘a
medicare administrative contractor’” each
place it appears; and

(ii) by striking ‘‘the carrier’ and inserting
‘“‘the contractor’ each place it appears; and

(D) in paragraphs (5)(A) and (5)(B)(ii), by
striking ‘‘carriers’ and inserting ‘‘medicare
administrative contractors’ each place it
appears.

(8) Subsection (1) is amended—

(A) in paragraph (1)(A)(ii), by striking
“‘carrier” and inserting ‘‘medicare adminis-
trative contractor’’; and

(B) in paragraph (2), by striking ‘‘carrier”
and inserting ‘‘medicare administrative con-
tractor’.

(9) Subsection (p)(3)(A) is amended by
striking ‘‘carrier” and inserting ‘‘medicare
administrative contractor”.

(10) Subsection (q)(1)(A) is amended by
striking ‘‘carrier’’.

(d) EFFECTIVE DATE; TRANSITION RULE.—

(1) EFFECTIVE DATE.—

(A) IN GENERAL.—Except as otherwise pro-
vided in this subsection, the amendments
made by this section shall take effect on Oc-
tober 1, 2005, and the Secretary is authorized
to take such steps before such date as may
be necessary to implement such amendments
on a timely basis.

(B) CONSTRUCTION FOR CURRENT CON-
TRACTS.—Such amendments shall not apply
to contracts in effect before the date speci-
fied under subparagraph (A) that continue to
retain the terms and conditions in effect on
such date (except as otherwise provided
under this title, other than under this sec-
tion) until such date as the contract is let
out for competitive bidding under such
amendments.

(C) DEADLINE FOR COMPETITIVE BIDDING.—
The Secretary shall provide for the letting
by competitive bidding of all contracts for
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functions of medicare administrative con-
tractors for annual contract periods that
begin on or after October 1, 2011.

(2) GENERAL TRANSITION RULES.—

(A) AUTHORITY TO CONTINUE TO ENTER INTO
NEW AGREEMENTS AND CONTRACTS AND WAIVER
OF PROVIDER NOMINATION PROVISIONS DURING
TRANSITION.—Prior to the date specified in
paragraph (1)(A), the Secretary may, con-
sistent with subparagraph (B), continue to
enter into agreements under section 1816 and
contracts under section 1842 of the Social Se-
curity Act (42 U.S.C. 1395h, 1395u). The Sec-
retary may enter into new agreements under
section 1816 during the time period without
regard to any of the provider nomination
provisions of such section.

(B) APPROPRIATE TRANSITION.—The Sec-
retary shall take such steps as are necessary
to provide for an appropriate transition from
agreements under section 1816 and contracts
under section 1842 of the Social Security Act
(42 U.S.C. 1395h, 1395u) to contracts under
section 1874A, as added by subsection (a)(1).

(3) AUTHORIZING CONTINUATION OF MIP AC-
TIVITIES UNDER CURRENT CONTRACTS AND
AGREEMENTS AND UNDER TRANSITION CON-
TRACTS.—The provisions contained in the ex-
ception in section 1893(d)(2) of the Social Se-
curity Act (42 U.S.C. 1395ddd(d)(2)) shall con-
tinue to apply notwithstanding the amend-
ments made by this section, and any ref-
erence in such provisions to an agreement or
contract shall be deemed to include agree-
ments and contracts entered into pursuant
to paragraph (2)(A).

(e) REFERENCES.—On and after the effective
date provided under subsection (d)(1), any
reference to a fiscal intermediary or carrier
under title XI or XVIII of the Social Secu-
rity Act (or any regulation, manual instruc-
tion, interpretative rule, statement of pol-
icy, or guideline issued to carry out such ti-
tles) shall be deemed a reference to an appro-
priate medicare administrative contractor
(as provided under section 1874A of the So-
cial Security Act).

(f) SECRETARIAL SUBMISSION OF LEGISLA-
TIVE PROPOSAL.—Not later than 6 months
after the date of the enactment of this Act,
the Secretary shall submit to the appro-
priate committees of Congress a legislative
proposal providing for such technical and
conforming amendments in the law as are re-
quired by the provisions of this section.

(g) REPORTS ON IMPLEMENTATION.—

(1) PROPOSAL FOR IMPLEMENTATION.—At
least 1 year before the date specified in sub-
section (d)(1)(A), the Secretary shall submit
a report to Congress and the Comptroller
General of the United States that describes a
plan for an appropriate transition. The
Comptroller General shall conduct an eval-
uation of such plan and shall submit to Con-
gress, not later than 6 months after the date
the report is received, a report on such eval-
uation and shall include in such report such
recommendations as the Comptroller Gen-
eral deems appropriate.

(2) STATUS OF IMPLEMENTATION.—The Sec-
retary shall submit a report to Congress not
later than October 1, 2008, that describes the
status of implementation of such amend-
ments and that includes a description of the
following:

(A) The number of contracts that have
been competitively bid as of such date.

(B) The distribution of functions among
contracts and contractors.

(C) A timeline for complete transition to
full competition.

(D) A detailed description of how the Sec-
retary has modified oversight and manage-
ment of medicare contractors to adapt to
full competition.
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Subtitle D—Education and Outreach
Improvements
PROVIDER EDUCATION
NICAL ASSISTANCE.
(a) COORDINATION OF EDUCATION FUNDING.—
(1) IN GENERAL.—Title XVIII is amended by
inserting after section 1888 the following new
section:
““PROVIDER EDUCATION AND TECHNICAL
ASSISTANCE
“SEC. 1889. (a) COORDINATION OF EDUCATION
FUNDING.—The Secretary shall coordinate
the educational activities provided through
medicare contractors (as defined in sub-
section (e), including under section 1893) in
order to maximize the effectiveness of Fed-
eral education efforts for providers of serv-

SEC. 531. AND TECH-

ices, physicians, practitioners, and sup-
pliers.”.
(2) EFFECTIVE DATE.—The amendment

made by paragraph (1) shall take effect on
the date of the enactment of this Act.

(b) INCENTIVES TO IMPROVE CONTRACTOR
PERFORMANCE.—Section 1874A, as added by
section 521(a)(1), is amended by adding at the
end the following new subsection:

‘‘(e) INCENTIVES TO IMPROVE CONTRACTOR
PERFORMANCE IN PROVIDER EDUCATION AND
OUTREACH.—

(1) METHODOLOGY TO MEASURE CONTRACTOR
ERROR RATES.—In order to give medicare con-
tractors (as defined in paragraph (3)) an in-
centive to implement effective education and
outreach programs for providers of services,
physicians, practitioners, and suppliers, the
Secretary shall develop and implement by
October 1, 2004, a methodology to measure
the specific claims payment error rates of
such contractors in the processing or review-
ing of medicare claims.

“(2) IG REVIEW OF METHODOLOGY.—The In-
spector General of the Department of Health
and Human Services shall review, and make
recommendations to the Secretary, regard-
ing the adequacy of such methodology.

““(3) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ includes a medicare admin-
istrative contractor, a fiscal intermediary
with a contract under section 1816, and a car-
rier with a contract under section 1842.”.

(¢) IMPROVED PROVIDER EDUCATION AND
TRAINING.—

(1) INCREASED FUNDING FOR ENHANCED EDU-
CATION AND TRAINING THROUGH MEDICARE IN-
TEGRITY PROGRAM.—Section 1817(k)(4) (42
U.S.C. 1395i(k)(4)) is amended—

(A) in subparagraph (A), by striking ‘‘sub-
paragraph (B)”’ and inserting ‘‘subparagraphs
(B) and (C)”’;

(B) in subparagraph (B), by striking ‘‘The
amount appropriated” and inserting ‘‘Sub-
ject to subparagraph (C), the amount appro-
priated’’; and

(C) by adding at the end the following new
subparagraph:

“(C) ENHANCED PROVIDER EDUCATION AND
TRAINING.—

‘(i) IN GENERAL.—In addition to the
amount appropriated under subparagraph
(B), the amount appropriated under subpara-
graph (A) for a fiscal year (beginning with
fiscal year 2004) is increased by $35,000,000.

‘“(ii) USE.—The funds made available under
this subparagraph shall be used only to in-
crease the conduct by medicare contractors
of education and training of providers of
services, physicians, practitioners, and sup-
pliers regarding billing, coding, and other
appropriate items and may also be used to
improve the accuracy, consistency, and
timeliness of contractor responses to written
and phone inquiries from providers of serv-
ices, physicians, practitioners, and sup-
pliers.”.

(2) TAILORING EDUCATION AND TRAINING FOR
SMALL PROVIDERS OR SUPPLIERS.—
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(A) IN GENERAL.—Section 1889, as added by
subsection (a), is amended by adding at the
end the following new subsection:

‘“(b) TAILORING EDUCATION AND TRAINING
ACTIVITIES FOR SMALL PROVIDERS OR SUP-
PLIERS.—

‘(1) IN GENERAL.—Insofar as a medicare
contractor conducts education and training
activities, it shall take into consideration
the special needs of small providers of serv-
ices or suppliers (as defined in paragraph (2)).
Such education and training activities for
small providers of services and suppliers may
include the provision of technical assistance
(such as review of billing systems and inter-
nal controls to determine program compli-
ance and to suggest more efficient and effec-
tive means of achieving such compliance).

‘(2) SMALL PROVIDER OF SERVICES OR SUP-
PLIER.—In this subsection, the term ‘small
provider of services or supplier’ means—

‘““(A) an institutional provider of services
with fewer than 25 full-time-equivalent em-
ployees; or

‘“(B) a physician, practitioner, or supplier
with fewer than 10 full-time-equivalent em-
ployees.”.

(B) EFFECTIVE DATE.—The amendment
made by subparagraph (A) shall take effect
on January 1, 2004.

(d) ADDITIONAL PROVIDER EDUCATION PROVI-
SIONS.—

(1) IN GENERAL.—Section 1889, as added by
subsection (a) and as amended by subsection
(c)(2), is amended by adding at the end the
following new subsections:

‘(c) ENCOURAGEMENT OF PARTICIPATION IN
EDUCATION PROGRAM ACTIVITIES.—A medi-
care contractor may not use a record of at-
tendance at (or failure to attend) edu-
cational activities or other information
gathered during an educational program con-
ducted under this section or otherwise by the
Secretary to select or track providers of
services, physicians, practitioners, or sup-
pliers for the purpose of conducting any type
of audit or prepayment review.

‘‘(d) CONSTRUCTION.—Nothing in this sec-
tion or section 1893(g) shall be construed as
providing for disclosure by a medicare con-
tractor—

“(1) of the screens used for identifying
claims that will be subject to medical re-
view; or

“(2) of information that would compromise
pending law enforcement activities or reveal
findings of law enforcement-related audits.

‘‘(e) DEFINITIONS.—For purposes of this sec-
tion and section 1817(k)(4)(C), the term
‘medicare contractor’ includes the following:

‘(1) A medicare administrative contractor
with a contract under section 1874A, a fiscal
intermediary with a contract under section
1816, and a carrier with a contract under sec-
tion 1842.

‘“(2) An eligible entity with a contract
under section 1893.

Such term does not include, with respect to
activities of a specific provider of services,
physician, practitioner, or supplier an entity
that has no authority under this title or title
XI with respect to such activities and such
provider of services, physician, practitioner,
or supplier.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect on
the date of the enactment of this Act.

SEC. 532. ACCESS TO AND PROMPT RESPONSES
FROM MEDICARE CONTRACTORS.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tion 531(b)(1), is amended by adding at the
end the following new subsection:

“(f) COMMUNICATING WITH BENEFICIARIES
AND PROVIDERS.—

‘(1) COMMUNICATION PROCESS.—The Sec-
retary shall develop a process for medicare
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contractors to communicate with bene-
ficiaries and with providers of services, phy-
sicians, practitioners, and suppliers under
this title.

*“(2) RESPONSE TO WRITTEN INQUIRIES.—Each
medicare contractor (as defined in paragraph
(5)) shall provide general written responses
(which may be through electronic trans-
mission) in a clear, concise, and accurate
manner to inquiries by beneficiaries, pro-
viders of services, physicians, practitioners,
and suppliers concerning the programs under
this title within a contractual timeframe es-
tablished by the Secretary.

‘(3) RESPONSE TO TOLL-FREE LINES.—The
Secretary shall ensure that medicare con-
tractors provide a toll-free telephone number
at which beneficiaries, providers, physicians,
practitioners, and suppliers may obtain in-
formation regarding billing, coding, claims,
coverage, and other appropriate information
under this title.

‘“(4) MONITORING OF
SPONSES.—

‘““(A) IN GENERAL.—Each medicare con-
tractor shall, consistent with standards de-
veloped by the Secretary under subparagraph
B)—

‘(i) maintain a system for identifying who
provides the information referred to in para-
graphs (2) and (3); and

‘(ii) monitor the accuracy, consistency,
and timeliness of the information so pro-
vided.

‘(B) DEVELOPMENT OF STANDARDS.—

‘(i) IN GENERAL.—The Secretary shall es-
tablish (and publish in the Federal Register)
standards regarding the accuracy, consist-
ency, and timeliness of the information pro-
vided in response to inquiries under this sub-
section. Such standards shall be consistent
with the performance requirements estab-
lished under subsection (b)(3).

‘(ii) EVALUATION.—In conducting evalua-
tions of individual medicare contractors, the
Secretary shall take into account the results
of the monitoring conducted under subpara-
graph (A) taking into account as perform-
ance requirements the standards established
under clause (i). The Secretary shall, in con-
sultation with organizations representing
providers of services, suppliers, and individ-
uals entitled to benefits under part A or en-
rolled under part B, or both, establish stand-
ards relating to the accuracy, consistency,
and timeliness of the information so pro-
vided.

‘(C) DIRECT MONITORING.—Nothing in this
paragraph shall be construed as preventing
the Secretary from directly monitoring the
accuracy, consistency, and timeliness of the
information so provided.

¢(6) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ has the meaning given such
term in subsection (e)(3).”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect Oc-
tober 1, 2004.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out sec-
tion 1874A(f) of the Social Security Act, as
added by subsection (a).

SEC. 533. RELIANCE ON GUIDANCE.

(a) IN GENERAL.—Section 1871(d), as added
by section 501, is amended by adding at the
end the following new paragraph:

(2) If—

‘“(A) a provider of services, physician, prac-
titioner, or other supplier follows written
guidance provided—

‘(i) by the Secretary; or

‘(ii) by a medicare contractor (as defined
in section 1889(e) and whether in the form of
a written response to a written inquiry under
section 1874A(f)(1) or otherwise) acting with-
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in the scope of the contractor’s contract au-
thority,

in response to a written inquiry with respect
to the furnishing of items or services or the
submission of a claim for benefits for such
items or services;

‘“(B) the Secretary determines that—

‘“(i) the provider of services, physician,
practitioner, or supplier has accurately pre-
sented the circumstances relating to such
items, services, and claim to the Secretary
or the contractor in the written guidance;
and

‘“(ii) there is no indication of fraud or
abuse committed by the provider of services,
physician, practitioner, or supplier against
the program under this title; and

‘(C) the guidance was in error;
the provider of services, physician, practi-
tioner, or supplier shall not be subject to any
penalty or interest under this title (or the
provisions of title XI insofar as they relate
to this title) relating to the provision of such
items or service or such claim if the provider
of services, physician, practitioner, or sup-
plier reasonably relied on such guidance. In
applying this paragraph with respect to guid-
ance in the form of general responses to fre-
quently asked questions, the Secretary re-
tains authority to determine the extent to
which such general responses apply to the

particular circumstances of individual
claims.”.
(b) EFFECTIVE DATE.—The amendment

made by subsection (a) shall apply to pen-

alties imposed on or after the date of the en-

actment of this Act.

SEC. 534. MEDICARE PROVIDER OMBUDSMAN;
MEDICARE BENEFICIARY OMBUDS-
MAN.

(a) MEDICARE PROVIDER OMBUDSMAN.—Sec-
tion 1868 (42 U.S.C. 1395ee) is amended—

(1) by adding at the end of the heading the
following: ‘‘; MEDICARE PROVIDER OMBUDS-
MAN’’;

(2) by inserting ‘‘PRACTICING PHYSICIANS
ADVISORY COUNCIL.—(1)”’ after ““(a)’’;

(3) in paragraph (1), as so redesignated
under paragraph (2), by striking ‘‘in this sec-
tion” and inserting ‘‘in this subsection’’;

(4) by redesignating subsections (b) and (c)
as paragraphs (2) and (3), respectively; and

(5) by adding at the end the following new
subsection:

“(b) MEDICARE PROVIDER OMBUDSMAN.—By
not later than 1 year after the date of the en-
actment of the Medicare Education, Regu-
latory Reform, and Contracting Improve-
ment Act of 2003, the Secretary shall appoint
a Medicare Provider Ombudsman who shall
have experience in health care. The Ombuds-
man shall—

‘(1) provide assistance, on a confidential
basis, to providers of services and suppliers
with respect to complaints, grievances, and
requests for information concerning the pro-
grams under this title (including provisions
of title XI insofar as they relate to this title
and are not administered by the Office of the
Inspector General of the Department of
Health and Human Services) and in the reso-
lution of unclear or conflicting guidance
given by the Secretary and medicare con-
tractors to such providers of services and
suppliers regarding such programs and provi-
sions and requirements under this title and
such provisions; and

‘“(2) submit recommendations to the Sec-
retary for improvement in the administra-
tion of this title and such provisions, includ-
ing—

““(A) recommendations to respond to recur-
ring patterns of confusion in this title and
such provisions (including recommendations
regarding suspending imposition of sanctions
where there is widespread confusion in pro-
gram administration);

‘“(B) recommendations to provide for an
appropriate and consistent response (includ-
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ing not providing for audits) in cases of self-
identified overpayments by providers of serv-
ices and suppliers; and

“(C) recommendations to improve commu-
nication between providers, contractors, and
the Centers for Medicare & Medicaid Serv-
ices.

‘‘(c) STAFF.—The Secretary shall provide
appropriate staff to assist in performing the
duties described in subsection (b).”.

(b) MEDICARE BENEFICIARY OMBUDSMAN.—
Title XVIII is amended by inserting after
section 1806 the following new section:

‘‘MEDICARE BENEFICIARY OMBUDSMAN

‘“SEC. 1807. (a) IN GENERAL.—By not later
than 1 year after the date of the enactment
of the Medicare Education, Regulatory Re-
form, and Contracting Improvement Act of
2003, the Secretary shall appoint within the
Department of Health and Human Services a
Medicare Beneficiary Ombudsman (including
support staff) who shall have expertise and
experience in the fields of health care and
advocacy.

‘““(b) DuTIES.—The Medicare Beneficiary
Ombudsman shall—

‘(1) receive complaints, grievances, and re-
quests for information submitted by a medi-
care beneficiary, with respect to any aspect
of the medicare program;

‘“(2) provide assistance with respect to
complaints, grievances, and requests referred
to in paragraph (1), including—

‘“(A) assistance in collecting relevant in-
formation for such beneficiaries, to seek an
appeal of a decision or determination made
by a fiscal intermediary, carrier,
Medicare+Choice organization, or the Sec-
retary; and

‘“(B) assistance to such beneficiaries with
any problems arising from disenrollment
from a Medicare+Choice plan under part C;
and

‘(3) submit annual reports to Congress and
the Secretary that describe the activities of
the Office and that include such rec-
ommendations for improvement in the ad-
ministration of this title as the Ombudsman
determines appropriate.”.

(c) FUNDING.—There are authorized to be
appropriated to the Secretary (in appro-
priate part from the Federal Hospital Insur-
ance Trust Fund and the Federal Supple-
mentary Medical Insurance Trust Fund) to
carry out the provisions of subsection (b) of
section 1868 of the Social Security Act (relat-
ing to the Medicare Provider Ombudsman),
as added by subsection (a)(5) and section 1807
of such Act (relating to the Medicare Bene-
ficiary Ombudsman), as added by subsection
(b), such sums as are necessary for fiscal
year 2004 and each succeeding fiscal year.

(d) USE OF CENTRAL, TOLL-FREE NUMBER (1-
800-MEDICARE).—Section 1804(b) (42 U.S.C.
1395b-2(b)) is amended by adding at the end
the following: ‘‘By not later than 1 year after
the date of the enactment of the Medicare
Education, Regulatory Reform, and Con-
tracting Improvement Act of 2003, the Sec-
retary shall provide, through the toll-free
number 1-800-MEDICARE, for a means by
which individuals seeking information
about, or assistance with, such programs
who phone such toll-free number are trans-
ferred (without charge) to appropriate enti-
ties for the provision of such information or
assistance. Such toll-free number shall be
the toll-free number listed for general infor-
mation and assistance in the annual notice
under subsection (a) instead of the listing of
numbers of individual contractors.’.

SEC. 535. BENEFICIARY OUTREACH DEMONSTRA-
TION PROGRAM.

(a) IN GENERAL.—The Secretary shall es-
tablish a demonstration program (in this
section referred to as the ‘‘demonstration
program’’) under which medicare specialists
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employed by the Department of Health and
Human Services provide advice and assist-
ance to medicare beneficiaries at the loca-
tion of existing local offices of the Social Se-
curity Administration.

(b) LOCATIONS.—

(1) IN GENERAL.—The demonstration pro-
gram shall be conducted in at least 6 offices
or areas. Subject to paragraph (2), in select-
ing such offices and areas, the Secretary
shall provide preference for offices with a
high volume of visits by medicare bene-
ficiaries.

(2) ASSISTANCE FOR RURAL BENEFICIARIES.—
The Secretary shall provide for the selection
of at least 3 rural areas to participate in the
demonstration program. In conducting the
demonstration program in such rural areas,
the Secretary shall provide for medicare spe-
cialists to travel among local offices in a
rural area on a scheduled basis.

(c) DURATION.—The demonstration pro-
gram shall be conducted over a 3-year period.

(d) EVALUATION AND REPORT.—

(1) EVALUATION.—The Secretary shall pro-
vide for an evaluation of the demonstration
program. Such evaluation shall include an
analysis of—

(A) utilization of, and beneficiary satisfac-
tion with, the assistance provided under the
program; and

(B) the cost-effectiveness of providing ben-
eficiary assistance through out-stationing
medicare specialists at local social security
offices.

(2) REPORT.—The Secretary shall submit to
Congress a report on such evaluation and
shall include in such report recommenda-
tions regarding the feasibility of perma-
nently out-stationing medicare specialists at
local social security offices.

Subtitle E—Review, Recovery, and
Enforcement Reform
SEC. 541. PREPAYMENT REVIEW.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tions 531(b)(1) and 532(a), is amended by add-
ing at the end the following new subsection:

‘‘(g) CONDUCT OF PREPAYMENT REVIEW.—

‘(1) STANDARDIZATION OF RANDOM PREPAY-
MENT REVIEW.—A medicare administrative
contractor shall conduct random prepay-
ment review only in accordance with a
standard protocol for random prepayment
audits developed by the Secretary.

‘(2) LIMITATIONS ON INITIATION OF NON-
RANDOM PREPAYMENT REVIEW.—A medicare
administrative contractor may not initiate
nonrandom prepayment review of a provider
of services, physician, practitioner, or sup-
plier based on the initial identification by
that provider of services, physician, practi-
tioner, or supplier of an improper billing
practice unless there is a likelihood of sus-
tained or high level of payment error (as de-
fined by the Secretary).

¢(3) TERMINATION OF NONRANDOM PREPAY-
MENT REVIEW.—The Secretary shall establish
protocols or standards relating to the termi-
nation, including termination dates, of non-
random prepayment review. Such regula-
tions may vary such a termination date
based upon the differences in the cir-
cumstances triggering prepayment review.

‘“(4) CONSTRUCTION.—Nothing in this sub-
section shall be construed as preventing the
denial of payments for claims actually re-
viewed under a random prepayment review.
In the case of a provider of services, physi-
cian, practitioner, or supplier with respect to
which amounts were previously overpaid,
nothing in this subsection shall be construed
as limiting the ability of a medicare admin-
istrative contractor to request the periodic
production of records or supporting docu-
mentation for a limited sample of submitted
claims to ensure that the previous practice
is not continuing.
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‘(6) RANDOM PREPAYMENT REVIEW DE-
FINED.—For purposes of this subsection, the
term ‘random prepayment review’ means a
demand for the production of records or doc-
umentation absent cause with respect to a
claim.”.

(b) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in this
subsection, the amendment made by sub-
section (a) shall take effect on the date of
the enactment of this Act.

(2) DEADLINE FOR PROMULGATION OF CERTAIN
REGULATIONS.—The Secretary shall first
issue regulations under section 1874A(g) of
the Social Security Act, as added by sub-
section (a), by not later than 1 year after the
date of the enactment of this Act.

(3) APPLICATION OF STANDARD PROTOCOLS
FOR RANDOM PREPAYMENT REVIEW.—Section
1874A(g)(1) of the Social Security Act, as
added by subsection (a), shall apply to ran-
dom prepayment reviews conducted on or
after such date (not later than 1 year after
the date of the enactment of this Act) as the
Secretary shall specify. The Secretary shall
develop and publish the standard protocol
under such section by not later than 1 year
after the date of the enactment of this Act.
SEC. 542. RECOVERY OF OVERPAYMENTS.

(a) IN GENERAL.—Section 1874A, as added
by section 521(a)(1) and as amended by sec-
tions 531(b)(1), 532(a), and 541(a), is amended
by adding at the end the following new sub-
section:

‘“(h) RECOVERY OF OVERPAYMENTS.—

‘(1) USE OF REPAYMENT PLANS.—

‘‘(A) IN GENERAL.—If the repayment, within
the period otherwise permitted by a provider
of services, physician, practitioner, or other
supplier, of an overpayment under this title
meets the standards developed under sub-
paragraph (B), subject to subparagraph (C),
and the provider, physician, practitioner, or
supplier requests the Secretary to enter into
a repayment plan with respect to such over-
payment, the Secretary shall enter into a
plan with the provider, physician, practi-
tioner, or supplier for the offset or repay-
ment (at the election of the provider, physi-
cian, practitioner, or supplier) of such over-
payment over a period of at least 1 year, but
not longer than 3 years. Interest shall accrue
on the balance through the period of repay-
ment. The repayment plan shall meet terms
and conditions determined to be appropriate
by the Secretary.

‘(B) DEVELOPMENT OF STANDARDS.—The
Secretary shall develop standards for the re-
covery of overpayments. Such standards
shall—

‘(i) include a requirement that the Sec-
retary take into account (and weigh in favor
of the use of a repayment plan) the reliance
(as described in section 1871(d)(2)) by a pro-
vider of services, physician, practitioner, and
supplier on guidance when determining
whether a repayment plan should be offered;
and

‘“(ii) provide for consideration of the finan-

cial hardship imposed on a provider of serv-
ices, physician, practitioner, or supplier in
considering such a repayment plan.
In developing standards with regard to finan-
cial hardship with respect to a provider of
services, physician, practitioner, or supplier,
the Secretary shall take into account the
amount of the proposed recovery as a propor-
tion of payments made to that provider, phy-
sician, practitioner, or supplier.

‘(C) EXCEPTIONS.—Subparagraph (A) shall
not apply if—

‘“(i) the Secretary has reason to suspect
that the provider of services, physician,
practitioner, or supplier may file for bank-
ruptcy or otherwise cease to do business or
discontinue participation in the program
under this title; or

S8791

‘‘(ii) there is an indication of fraud or
abuse committed against the program.

(D) IMMEDIATE COLLECTION IF VIOLATION OF
REPAYMENT PLAN.—If a provider of services,
physician, practitioner, or supplier fails to
make a payment in accordance with a repay-
ment plan under this paragraph, the Sec-
retary may immediately seek to offset or
otherwise recover the total balance out-
standing (including applicable interest)
under the repayment plan.

“(E) RELATION TO NO FAULT PROVISION.—
Nothing in this paragraph shall be construed
as affecting the application of section 1870(c)
(relating to no adjustment in the cases of
certain overpayments).

¢“(2) LIMITATION ON RECOUPMENT.—

“(A) NO RECOUPMENT UNTIL RECONSIDER-
ATION EXERCISED.—In the case of a provider
of services, physician, practitioner, or sup-
plier that is determined to have received an
overpayment under this title and that seeks
a reconsideration of such determination by a
qualified independent contractor under sec-
tion 1869(c), the Secretary may not take any
action (or authorize any other person, in-
cluding any medicare contractor, as defined
in subparagraph (C)) to recoup the overpay-
ment until the date the decision on the re-
consideration has been rendered. If the provi-
sions of section 1869(b)(1) (providing for such
a reconsideration by a qualified independent
contractor) are not in effect, in applying the
previous sentence any reference to such a re-
consideration shall be treated as a reference
to a redetermination by the fiscal inter-
mediary or carrier involved.

“(B) PAYMENT OF INTEREST.—

‘(i) RETURN OF RECOUPED AMOUNT WITH IN-
TEREST IN CASE OF REVERSAL.—Insofar as
such determination on appeal against the
provider of services, physician, practitioner,
or supplier is later reversed, the Secretary
shall provide for repayment of the amount
recouped plus interest for the period in
which the amount was recouped.

‘“(ii) INTEREST IN CASE OF AFFIRMATION.—
Insofar as the determination on such appeal
is against the provider of services, physician,
practitioner, or supplier, interest on the
overpayment shall accrue on and after the
date of the original notice of overpayment.

‘“(iii) RATE OF INTEREST.—The rate of inter-
est under this subparagraph shall be the rate
otherwise applicable under this title in the
case of overpayments.

¢(C) MEDICARE CONTRACTOR DEFINED.—For
purposes of this subsection, the term ‘medi-
care contractor’ has the meaning given such
term in section 1889(e).

““(3) PAYMENT AUDITS.—

“(A) WRITTEN NOTICE FOR POST-PAYMENT
AUDITS.—Subject to subparagraph (C), if a
medicare contractor decides to conduct a
post-payment audit of a provider of services,
physician, practitioner, or supplier under
this title, the contractor shall provide the
provider of services, physician, practitioner,
or supplier with written notice (which may
be in electronic form) of the intent to con-
duct such an audit.

“(B) EXPLANATION OF FINDINGS FOR ALL AU-
DITS.—Subject to subparagraph (C), if a
medicare contractor audits a provider of
services, physician, practitioner, or supplier
under this title, the contractor shall—

‘(i) give the provider of services, physi-
cian, practitioner, or supplier a full review
and explanation of the findings of the audit
in a manner that is understandable to the
provider of services, physician, practitioner,
or supplier and permits the development of
an appropriate corrective action plan;

‘‘(ii) inform the provider of services, physi-
cian, practitioner, or supplier of the appeal
rights under this title as well as consent set-
tlement options (which are at the discretion
of the Secretary); and
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‘‘(iii) give the provider of services, physi-
cian, practitioner, or supplier an opportunity
to provide additional information to the con-
tractor.

‘(C) EXCEPTION.—Subparagraphs (A) and
(B) shall not apply if the provision of notice
or findings would compromise pending law
enforcement activities, whether civil or
criminal, or reveal findings of law enforce-
ment-related audits.

‘(4) NOTICE OF OVER-UTILIZATION OF
CODES.—The Secretary shall establish, in
consultation with organizations representing
the classes of providers of services, physi-
cians, practitioners, and suppliers, a process
under which the Secretary provides for no-
tice to classes of providers of services, physi-
cians, practitioners, and suppliers served by
a medicare contractor in cases in which the
contractor has identified that particular
billing codes may be over utilized by that
class of providers of services, physicians,
practitioners, or suppliers under the pro-
grams under this title (or provisions of title
XI insofar as they relate to such programs).

¢(6) STANDARD METHODOLOGY FOR PROBE
SAMPLING.—The Secretary shall establish a
standard methodology for medicare adminis-
trative contractors to use in selecting a sam-
ple of claims for review in the case of an ab-
normal billing pattern.

*‘(6) CONSENT SETTLEMENT REFORMS.—

‘“(A) IN GENERAL.—The Secretary may use
a consent settlement (as defined in subpara-
graph (D)) to settle a projected overpayment.

“(B) OPPORTUNITY TO SUBMIT ADDITIONAL
INFORMATION BEFORE CONSENT SETTLEMENT
OFFER.—Before offering a provider of serv-
ices, physician, practitioner, or supplier a
consent settlement, the Secretary shall—

‘(i) communicate to the provider of serv-
ices, physician, practitioner, or supplier in a
nonthreatening manner that, based on a re-
view of the medical records requested by the
Secretary, a preliminary evaluation of those
records indicates that there would be an
overpayment; and

‘‘(ii) provide for a 45-day period during
which the provider of services, physician,
practitioner, or supplier may furnish addi-
tional information concerning the medical
records for the claims that had been re-
viewed.

“(C) CONSENT SETTLEMENT OFFER.—The
Secretary shall review any additional infor-
mation furnished by the provider of services,
physician, practitioner, or supplier under
subparagraph (B)(ii). Taking into consider-
ation such information, the Secretary shall
determine if there still appears to be an
overpayment. If so, the Secretary—

‘(i) shall provide notice of such determina-
tion to the provider of services, physician,
practitioner, or supplier, including an expla-
nation of the reason for such determination;
and

‘‘(ii) in order to resolve the overpayment,
may offer the provider of services, physician,
practitioner, or supplier—

“(I) the opportunity for a statistically
valid random sample; or

“(IT) a consent settlement.

The opportunity provided under clause (ii)(I)
does not waive any appeal rights with re-
spect to the alleged overpayment involved.

‘(D) CONSENT SETTLEMENT DEFINED.—For
purposes of this paragraph, the term ‘con-
sent settlement’ means an agreement be-
tween the Secretary and a provider of serv-
ices, physician, practitioner, or supplier
whereby both parties agree to settle a pro-
jected overpayment based on less than a sta-
tistically valid sample of claims and the pro-
vider of services, physician, practitioner, or
supplier agrees not to appeal the claims in-
volved.”.

(b) EFFECTIVE DATES AND DEADLINES.—
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(1) Not later than 1 year after the date of
the enactment of this Act, the Secretary
shall first—

(A) develop standards for the recovery of
overpayments under section 1874A(h)(1)(B) of
the Social Security Act, as added by sub-
section (a);

(B) establish the process for notice of over-
utilization of billing codes under section
1874A(h)(4) of the Social Security Act, as
added by subsection (a); and

(C) establish a standard methodology for
selection of sample claims for abnormal bill-
ing patterns under section 1874A(h)(5) of the
Social Security Act, as added by subsection
(a).

(2) Section 1874A(h)(2) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to actions taken after the date that is
1 year after the date of the enactment of this
Act.

(3) Section 1874A(h)(3) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to audits initiated after the date of the
enactment of this Act.

(4) Section 1874A(h)(6) of the Social Secu-
rity Act, as added by subsection (a), shall
apply to consent settlements entered into
after the date of the enactment of this Act.
SEC. 543. PROCESS FOR CORRECTION OF MINOR

ERRORS AND OMISSIONS ON CLAIMS
WITHOUT PURSUING APPEALS
PROCESS.

(a) IN GENERAL.—The Secretary shall de-
velop, in consultation with appropriate
medicare contractors (as defined in section
1889(e) of the Social Security Act, as added
by section 531(d)(1)) and representatives of
providers of services, physicians, practi-
tioners, facilities, and suppliers, a process
whereby, in the case of minor errors or omis-
sions (as defined by the Secretary) that are
detected in the submission of claims under
the programs under title XVIII of such Act,
a provider of services, physician, practi-
tioner, facility, or supplier is given an oppor-
tunity to correct such an error or omission
without the need to initiate an appeal. Such
process shall include the ability to resubmit
corrected claims.

(b) DEADLINE.—Not later than 1 year after
the date of the enactment of this Act, the
Secretary shall first develop the process
under subsection (a).

SEC. 544. AUTHORITY TO WAIVE A PROGRAM EX-
CLUSION.

The first sentence of section 1128(c)(3)(B)
(42 U.S.C. 1320a-7(c)(3)(B)) is amended to read
as follows: ‘“‘Subject to subparagraph (G), in
the case of an exclusion under subsection (a),
the minimum period of exclusion shall be
not less than 5 years, except that, upon the
request of an administrator of a Federal
health care program (as defined in section
1128B(f)) who determines that the exclusion
would impose a hardship on beneficiaries of
that program, the Secretary may waive the
exclusion under subsection (a)(1), (a)(3), or
(a)(4) with respect to that program in the
case of an individual or entity that is the
sole community physician or sole source of
essential specialized services in a commu-
nity.

SEC. 545. RECOVERY OF OVERPAYMENTS.

(a) IN GENERAL.—Section 1893 (42 U.S.C.
1395ddd) is amended by adding at the end the
following new subsection:

“(f) LIMITATION ON USE OF EXTRAPO-
LATION.—A medicare contractor may not use
extrapolation to determine overpayment
amounts to be recovered by recoupment, off-
set, or otherwise unless—

‘(1) there is a sustained or high level of
payment error (as defined by the Secretary
by regulation); or

‘“(2) documented educational intervention
has failed to correct the payment error (as
determined by the Secretary).”.
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(b) EFFECTIVE DATE.—Section 1893(f) of the
Social Security Act, as added by subsection
(a), shall apply to statistically valid random
samples initiated after the date that is 1
year after the date of the enactment of this
Act.

Subtitle F—Other Improvements
SEC. 551. INCLUSION OF ADDITIONAL INFORMA-
TION IN NOTICES TO BENEFICIARIES
ABOUT SKILLED NURSING FACILITY
AND HOSPITAL BENEFITS.

(a) IN GENERAL.—The Secretary shall pro-
vide that in medicare beneficiary notices
provided (under section 1806(a) of the Social
Security Act, 42 U.S.C. 1395b-T(a)) with re-
spect to the provision of post-hospital ex-
tended care services and inpatient hospital
services under part A of title XVIII of the
Social Security Act, there shall be included
information on the number of days of cov-
erage of such services remaining under such
part for the medicare beneficiary and spell of
illness involved.

(b) EFFECTIVE DATE.—Subsection (a) shall
apply to notices provided during calendar
quarters beginning more than 6 months after
the date of the enactment of this Act.

SEC. 552. INFORMATION ON MEDICARE-CER-
TIFIED SKILLED NURSING FACILI-
TIES IN HOSPITAL DISCHARGE
PLANS.

(a) AVAILABILITY OF DATA.—The Secretary
shall publicly provide information that en-
ables hospital discharge planners, medicare
beneficiaries, and the public to identify
skilled nursing facilities that are partici-
pating in the medicare program.

(b) INCLUSION OF INFORMATION IN CERTAIN
HOSPITAL DISCHARGE PLANS.—

(1) IN GENERAL.—Section 1861(ee)(2)(D) (42
U.S.C. 1395x(ee)(2)(D)) is amended—

(A) by striking ‘‘hospice services’ and in-
serting ‘‘hospice care and post-hospital ex-
tended care services’’; and

(B) by inserting before the period at the
end the following: “‘and, in the case of indi-
viduals who are likely to need post-hospital
extended care services, the availability of
such services through facilities that partici-
pate in the program under this title and that
serve the area in which the patient resides’’.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to dis-
charge plans made on or after such date as
the Secretary shall specify, but not later
than 6 months after the date the Secretary
provides for availability of information
under subsection (a).

SEC. 553. EVALUATION AND MANAGEMENT DOCU-
MENTATION GUIDELINES CONSIDER-
ATION.

The Secretary shall ensure, before making
changes in documentation guidelines for, or
clinical examples of, or codes to report eval-
uation and management physician services
under title XVIII of Social Security Act,
that the process used in developing such
guidelines, examples, or codes was widely
consultative among physicians, reflects a
broad consensus among specialties, and
would allow verification of reported and fur-
nished services.

SEC. 554. IMPROVEMENT IN OVERSIGHT OF
TECHNOLOGY AND COVERAGE.

(a) COUNCIL FOR TECHNOLOGY AND INNOVA-
TION.—Section 1868 (42 U.S.C. 1395ee), as
amended by section 301(a), is amended by
adding at the end the following new sub-
section:

““(c) COUNCIL FOR TECHNOLOGY AND INNOVA-
TION.—

‘(1) ESTABLISHMENT.—The Secretary shall
establish a Council for Technology and Inno-
vation within the Centers for Medicare &
Medicaid Services (in this section referred to
as ‘CMS’).

‘(2) COMPOSITION.—The Council shall be
composed of senior CMS staff and clinicians
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and shall be chaired by the Executive Coordi-
nator for Technology and Innovation (ap-
pointed or designated under paragraph (4)).

“(3) DuTiEs.—The Council shall coordinate
the activities of coverage, coding, and pay-
ment processes under this title with respect
to new technologies and procedures, includ-
ing new drug therapies, and shall coordinate
the exchange of information on new tech-
nologies between CMS and other entities
that make similar decisions.

‘(4) EXECUTIVE COORDINATOR FOR TECH-
NOLOGY AND INNOVATION.—The Secretary
shall appoint (or designate) a noncareer ap-
pointee (as defined in section 3132(a)(7) of
title 5, United States Code) who shall serve
as the Executive Coordinator for Technology
and Innovation. Such executive coordinator
shall report to the Administrator of CMS,
shall chair the Council, shall oversee the
execution of its duties, and shall serve as a
single point of contact for outside groups
and entities regarding the coverage, coding,
and payment processes under this title.”.

(b) METHODS FOR DETERMINING PAYMENT
BASIS FOR NEW LAB TESTS.—Section 1833(h)
(42 U.S.C. 13951(h)) is amended by adding at
the end the following:

‘““(8)(A) The Secretary shall establish by
regulation procedures for determining the
basis for, and amount of, payment under this
subsection for any clinical diagnostic labora-
tory test with respect to which a new or sub-
stantially revised HCPCS code is assigned on
or after January 1, 2005 (in this paragraph re-
ferred to as ‘new tests’).

‘“(B) Determinations under subparagraph
(A) shall be made only after the Secretary—

‘(i) makes available to the public (through
an Internet site and other appropriate mech-
anisms) a list that includes any such test for
which establishment of a payment amount
under this subsection is being considered for
a year;

‘(ii) on the same day such list is made
available, causes to have published in the
Federal Register notice of a meeting to re-
ceive comments and recommendations (and
data on which recommendations are based)
from the public on the appropriate basis
under this subsection for establishing pay-
ment amounts for the tests on such list;

‘“(iii) not less than 30 days after publica-
tion of such notice convenes a meeting, that
includes representatives of officials of the
Centers for Medicare & Medicaid Services in-
volved in determining payment amounts, to
receive such comments and recommenda-
tions (and data on which the recommenda-
tions are based);

“‘(iv) taking into account the comments
and recommendations (and accompanying
data) received at such meeting, develops and
makes available to the public (through an
Internet site and other appropriate mecha-
nisms) a list of proposed determinations with
respect to the appropriate basis for estab-
lishing a payment amount under this sub-
section for each such code, together with an
explanation of the reasons for each such de-
termination, the data on which the deter-
minations are based, and a request for public
written comments on the proposed deter-
mination; and

“‘(v) taking into account the comments re-
ceived during the public comment period, de-
velops and makes available to the public
(through an Internet site and other appro-
priate mechanisms) a list of final determina-
tions of the payment amounts for such tests
under this subsection, together with the ra-
tionale for each such determination, the
data on which the determinations are based,
and responses to comments and suggestions
received from the public.

“(C) Under the procedures established pur-
suant to subparagraph (A), the Secretary
shall—
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‘(i) set forth the criteria for making deter-
minations under subparagraph (A); and

‘(i) make available to the public the data
(other than proprietary data) considered in
making such determinations.

‘(D) The Secretary may convene such fur-
ther public meetings to receive public com-
ments on payment amounts for new tests
under this subsection as the Secretary deems
appropriate.

“(E) For purposes of this paragraph:

‘(i) The term ‘HCPCS’ refers to the Health
Care Procedure Coding System.

‘“(i1) A code shall be considered to be ‘sub-
stantially revised’ if there is a substantive
change to the definition of the test or proce-
dure to which the code applies (such as a new
analyte or a new methodology for measuring
an existing analyte-specific test).”.

(¢) GAO STUDY ON IMPROVEMENTS IN EXTER-
NAL DATA COLLECTION FOR USE IN THE MEDI-
CARE INPATIENT PAYMENT SYSTEM.—

(1) STuDY.—The Comptroller General of the
United States shall conduct a study that
analyzes which external data can be col-
lected in a shorter time frame by the Centers
for Medicare & Medicaid Services for use in
computing payments for inpatient hospital
services. The study may include an evalua-
tion of the feasibility and appropriateness of
using of quarterly samples or special surveys
or any other methods. The study shall in-
clude an analysis of whether other executive
agencies, such as the Bureau of Labor Statis-
tics in the Department of Commerce, are
best suited to collect this information.

(2) REPORT.—By not later than October 1,
2004, the Comptroller General shall submit a
report to Congress on the study under para-
graph (1).

SEC. 555. TREATMENT OF HOSPITALS FOR CER-
TAIN SERVICES UNDER MEDICARE
SECONDARY PAYOR (MSP) PROVI-
SIONS.

(a) IN GENERAL.—The Secretary shall not
require a hospital (including a critical access
hospital) to ask questions (or obtain infor-
mation) relating to the application of sec-
tion 1862(b) of the Social Security Act (relat-
ing to medicare secondary payor provisions)
in the case of reference laboratory services
described in subsection (b), if the Secretary
does not impose such requirement in the
case of such services furnished by an inde-
pendent laboratory.

(b) REFERENCE LABORATORY SERVICES DE-
SCRIBED.—Reference laboratory services de-
scribed in this subsection are clinical labora-
tory diagnostic tests (or the interpretation
of such tests, or both) furnished without a
face-to-face encounter between the indi-
vidual entitled to benefits under part A or
enrolled under part B, or both, and the hos-
pital involved and in which the hospital sub-
mits a claim only for such test or interpreta-
tion.

SEC. 556. EMTALA IMPROVEMENTS.

(a) PAYMENT FOR EMTALA-MANDATED
SCREENING AND STABILIZATION SERVICES.—

(1) IN GENERAL.—Section 1862 (42 U.S.C.
1395y) is amended by inserting after sub-
section (c) the following new subsection:

‘(d) For purposes of subsection (a)(1)(A), in
the case of any item or service that is re-
quired to be provided pursuant to section
1867 to an individual who is entitled to bene-
fits under this title, determinations as to
whether the item or service is reasonable
and necessary shall be made on the basis of
the information available to the treating
physician or practitioner (including the pa-
tient’s presenting symptoms or complaint)
at the time the item or service was ordered
or furnished by the physician or practitioner
(and not on the patient’s principal diag-
nosis). When making such determinations
with respect to such an item or service, the
Secretary shall not consider the frequency
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with which the item or service was provided

to the patient before or after the time of the

admission or visit.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply to items
and services furnished on or after January 1,
2004.

(b) NOTIFICATION OF PROVIDERS WHEN
EMTALA INVESTIGATION CLOSED.—Section
1867(d) (42 U.S.C. 42 U.S.C. 1395dd(d)) is
amended by adding at the end the following
new paragraph:

‘(4) NOTICE UPON CLOSING AN INVESTIGA-
TION.—The Secretary shall establish a proce-
dure to notify hospitals and physicians when
an investigation under this section is
closed.”.

(c) PRIOR REVIEW BY PEER REVIEW ORGANI-
ZATIONS IN EMTALA CASES INVOLVING TERMI-
NATION OF PARTICIPATION.—

(1) IN GENERAL.—Section 1867(d)(3)
U.S.C. 1395dd(d)(3)) is amended—

(A) in the first sentence, by inserting ‘‘or
in terminating a hospital’s participation
under this title” after ‘‘in imposing sanc-
tions under paragraph (1)”’; and

(B) by adding at the end the following new
sentences: ‘‘Except in the case in which a
delay would jeopardize the health or safety
of individuals, the Secretary shall also re-
quest such a review before making a compli-
ance determination as part of the process of
terminating a hospital’s participation under
this title for violations related to the appro-
priateness of a medical screening examina-
tion, stabilizing treatment, or an appro-
priate transfer as required by this section,
and shall provide a period of 5 days for such
review. The Secretary shall provide a copy of
the organization’s report to the hospital or
physician consistent with confidentiality re-
quirements imposed on the organization
under such part B.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to termi-
nations of participation initiated on or after
the date of the enactment of this Act.

SEC. 557. EMERGENCY MEDICAL TREATMENT
AND ACTIVE LABOR ACT (EMTALA)
TECHNICAL ADVISORY GROUP.

(a) ESTABLISHMENT.—The Secretary shall
establish a Technical Advisory Group (in
this section referred to as the ‘‘Advisory
Group’) to review issues related to the
Emergency Medical Treatment and Labor
Act (EMTALA) and its implementation. In
this section, the term “EMTALA” refers to
the provisions of section 1867 of the Social
Security Act (42 U.S.C. 1395dd).

(b) MEMBERSHIP.—The Advisory Group
shall be composed of 19 members, including
the Administrator of the Centers for Medi-
care & Medicaid Services and the Inspector
General of the Department of Health and
Human Services and of which—

(1) 4 shall be representatives of hospitals,
including at least one public hospital, that
have experience with the application of
EMTALA and at least 2 of which have not
been cited for EMTALA violations;

(2) 7 shall be practicing physicians drawn
from the fields of emergency medicine, cardi-
ology or cardiothoracic surgery, orthopedic
surgery, neurosurgery, pediatrics or a pedi-
atric subspecialty, obstetrics-gynecology,
and psychiatry, with not more than one phy-
sician from any particular field;

(3) 2 shall represent patients;

(4) 2 shall be staff involved in EMTALA in-
vestigations from different regional offices
of the Centers for Medicare & Medicaid Serv-
ices; and

(5) 1 shall be from a State survey office in-
volved in EMTALA investigations and 1 shall
be from a peer review organization, both of
whom shall be from areas other than the re-
gions represented under paragraph (4).

(42
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In selecting members described in para-
graphs (1) through (3), the Secretary shall
consider qualified individuals nominated by
organizations representing providers and pa-
tients.

(c) GENERAL RESPONSIBILITIES.—The Advi-
sory Group—

(1) shall review EMTALA regulations;

(2) may provide advice and recommenda-
tions to the Secretary with respect to those
regulations and their application to hos-
pitals and physicians;

(3) shall solicit comments and rec-
ommendations from hospitals, physicians,
and the public regarding the implementation
of such regulations; and

(4) may disseminate information on the ap-
plication of such regulations to hospitals,
physicians, and the public.

(d) ADMINISTRATIVE MATTERS.—

(1) CHAIRPERSON.—The members of the Ad-
visory Group shall elect a member to serve
as chairperson of the Advisory Group for the
life of the Advisory Group.

(2) MEETINGS.—The Advisory Group shall
first meet at the direction of the Secretary.
The Advisory Group shall then meet twice
per year and at such other times as the Advi-
sory Group may provide.

(e) TERMINATION.—The Advisory Group
shall terminate 30 months after the date of
its first meeting.

(f) WAIVER OF ADMINISTRATIVE LIMITA-
TION.—The Secretary shall establish the Ad-
visory Group notwithstanding any limita-
tion that may apply to the number of advi-
sory committees that may be established
(within the Department of Health and
Human Services or otherwise).

SEC. 558. AUTHORIZING USE OF ARRANGEMENTS
TO PROVIDE CORE HOSPICE SERV-
ICES IN CERTAIN CIRCUMSTANCES.

(a) IN GENERAL.—Section 1861(dd)(5) (42
U.S.C. 1395x(dd)(5)) is amended by adding at
the end the following:

‘(D) In extraordinary, exigent, or other
nonroutine circumstances, such as unantici-
pated periods of high patient loads, staffing
shortages due to illness or other events, or
temporary travel of a patient outside a hos-
pice program’s service area, a hospice pro-
gram may enter into arrangements with an-
other hospice program for the provision by
that other program of services described in
paragraph (2)(A)({i)(I). The provisions of
paragraph (2)(A)(ii)(II) shall apply with re-
spect to the services provided under such ar-
rangements.

‘““(E) A hospice program may provide serv-
ices described in paragraph (1)(A) other than
directly by the program if the services are
highly specialized services provided by or
under the supervision of a registered profes-
sional nurse and are provided nonroutinely
and so infrequently so that the provision of
such services directly would be impracti-
cable and prohibitively expensive.”.

(b) CONFORMING PAYMENT PROVISION.—Sec-
tion 1814(i) (42 U.S.C. 1395f(i)) is amended by
adding at the end the following new para-
graph:

‘“(4) In the case of hospice care provided by
a hospice program under arrangements under
section 1861(dd)(5)(D) made by another hos-
pice program, the hospice program that
made the arrangements shall bill and be paid
for the hospice care.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to hospice
care provided on or after the date of the en-
actment of this Act.

SEC. 559. COVERAGE OF HOSPICE CONSULTA-
TION SERVICES.

(a) COVERAGE OF HOSPICE CONSULTATION
SERVICES.—Section 1812(a) (42 U.S.C.
1395d(a)) is amended—

(1) by striking ‘“‘and” at the end of para-
graph (3);
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(2) by striking the period at the end of
paragraph (4) and inserting ‘‘; and’’; and

(3) by inserting after paragraph (4) the fol-
lowing new paragraph:

‘“(5) for individuals who are terminally ill
and who have not made an election under
subsection (d)(1), services that are furnished
by a physician who is either the medical di-
rector or an employee of a hospice program
and that consist of—

‘“(A) an evaluation of the individual’s need
for pain and symptom management, includ-
ing the need for hospice care;

‘“(B) counseling the individual with respect
to end-of-life issues, the benefits of hospice
care, and care options; and

‘(C) if appropriate, advising the individual
regarding advanced care planning.”’.

(b) PAYMENT.—Section 1814(1) (42 U.S.C.
1395f(i)) is amended by adding at the end the
following new paragraph:

‘“(4) The amount paid to a hospice program
with respect to the services under section
1812(a)(5) for which payment may be made
under part A shall be the amount determined
under a fee schedule established by the Sec-
retary.”.

(¢) CONFORMING AMENDMENT.—Section
1861(dd)(2)(A)({) (42 U.S.C. 1395x(dd)(2)(A)(1))
is amended by inserting before the comma at
the end the following: ‘‘and services de-
scribed in section 1812(a)(5)”.

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
provided by a hospice program on or after
January 1, 2004.

SEC. 560. APPLICATION OF OSHA BLOODBORNE
PATHOGENS STANDARD TO CERTAIN
HOSPITALS.

(a) IN GENERAL.—Section 1866 (42 U.S.C.
1395cc) is amended—

(1) in subsection (a)(1)—

(A) in subparagraph (R), by striking ‘“‘and”
at the end;

(B) in subparagraph (S), by striking the pe-
riod at the end and inserting ‘‘, and’’; and

(C) by inserting after subparagraph (S) the
following new subparagraph:

‘(T) in the case of hospitals that are not
otherwise subject to the Occupational Safety
and Health Act of 1970 or a State occupa-
tional safety and health plan that is ap-
proved under section 18(b) of such Act, to
comply with the Bloodborne Pathogens
standard under section 1910.1030 of title 29 of
the Code of Federal Regulations (or as subse-
quently redesignated).”’; and

(2) by adding at the end of subsection (b)
the following new paragraph:

‘“(4)(A) A hospital that fails to comply with
the requirement of subsection (a)(1)(T) (re-
lating to the Bloodborne Pathogens stand-
ard) is subject to a civil money penalty in an
amount described in subparagraph (B), but is
not subject to termination of an agreement
under this section.

‘(B) The amount referred to in subpara-
graph (A) is an amount that is similar to the
amount of civil penalties that may be im-
posed under section 17 of the Occupational
Safety and Health Act of 1970 for a violation
of the Bloodborne Pathogens standard re-
ferred to in subsection (a)(1)(T) by a hospital
that is subject to the provisions of such Act.

‘“(C) A civil money penalty under this
paragraph shall be imposed and collected in
the same manner as civil money penalties
under subsection (a) of section 1128A are im-
posed and collected under that section.”.

(b) EFFECTIVE DATE.—The amendments
made by this subsection (a) shall apply to
hospitals as of July 1, 2004.

SEC. 561. BIPA-RELATED TECHNICAL AMEND-
MENTS AND CORRECTIONS.

(a) TECHNICAL AMENDMENTS RELATING TO
ADVISORY COMMITTEE UNDER BIPA SECTION
522.—(1) Subsection (i) of section 1114 (42
U.S.C. 1314)—

June 26, 2003

(A) is transferred to section 1862 and added
at the end of such section; and

(B) is redesignated as subsection (j).

(2) Section 1862 (42 U.S.C. 1395y) is amend-
ed—

(A) in the last sentence of subsection (a),
by striking ‘‘established under section
1114(f)”’; and

(B) in subsection (j), as so transferred and
redesignated—

(i) by striking ‘‘under subsection (f)”’; and

(ii) by striking ‘‘section 1862(a)(1)”’ and in-
serting ‘‘subsection (a)(1)”.

(b) TERMINOLOGY CORRECTIONS.—(1) Section
1869(c)(3)(I)(ii) (42 U.S.C. 1395ff(c)(3)(I)(ii)), as
amended by section 521 of BIPA, is amend-
ed—

(A) in subclause (IIT), by striking ‘‘policy”’
and inserting ‘‘determination”’; and

(B) in subclause (IV), by striking ‘‘medical
review policies” and inserting ‘‘coverage de-
terminations’.

(2) Section 1852(a)(2)(C) (42 U.S.C. 139%w-
22(a)(2)(C)) is amended by striking ‘‘policy”’
and ‘“‘POLICY’’ and inserting ‘‘determination”
each place it appears and ‘‘DETERMINATION’’,
respectively.

(c) REFERENCE CORRECTIONS.—Section
1869(f)(4) (42 U.S.C. 1395ff(f)(4)), as added by
section 522 of BIPA, is amended—

(1) in subparagraph (A)({v), by striking
“subclause (I), (II), or (III)” and inserting
“clause (i), (ii), or (iii)”’;

(2) in subparagraph (B), by striking ‘‘clause
(A)AV)” and ‘‘clause (i)(III)’ and inserting
“‘subparagraph (A)(iv)” and ‘‘subparagraph
(A)(iii)”’, respectively; and

(3) in subparagraph (C), by striking ‘‘clause
(i)”, ‘‘subclause (IV)” and ‘‘subparagraph
(A)” and inserting ‘‘subparagraph (A)”,
“clause (iv)”’ and ‘‘paragraph (1)(A)’, respec-
tively each place it appears.

(d) OTHER CORRECTIONS.—Effective as if in-
cluded in the enactment of section 521(c) of
BIPA, section 1154(e) (42 U.S.C. 1320c-3(e)) is
amended by striking paragraph (5).

(e) EFFECTIVE DATE.—Except as otherwise
provided, the amendments made by this sec-
tion shall be effective as if included in the
enactment of BIPA.
SEC. 562. TREATMENT

CLAIMS.

(a) IN GENERAL.—Section 1862 (42 U.S.C.
1395y) is amended by adding after subsection
(g) the following new subsection:

““(h)(1) Subject to paragraph (2), a group
health plan (as defined in subsection
(a)(1)(A)(v)) providing supplemental or sec-
ondary coverage to individuals also entitled
to services under this title shall not require
a medicare claims determination under this
title for dental benefits specifically excluded
under subsection (a)(12) as a condition of
making a claims determination for such ben-
efits under the group health plan.

‘“(2) A group health plan may require a
claims determination under this title in
cases involving or appearing to involve inpa-
tient dental hospital services or dental serv-
ices expressly covered under this title pursu-
ant to actions taken by the Secretary.”’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date that is 60 days after the date of the
enactment of this Act.

SEC. 563. REVISIONS TO REASSIGNMENT PROVI-
SIONS.

(a) IN GENERAL.—Section 1842(b)(6)(A)(ii)
(42 U.S.C. 13%u(b)(6)(A)({di)) is amended to
read as follows: ‘‘(ii) where the service was
provided under a contractual arrangement
between such physician or other person and
a qualified entity (as defined by the Sec-
retary) or other person, to the entity or
other person if under such arrangement such
entity or individual submits the bill for such
service and such arrangement (I) includes
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joint and several liability for overpayment
by such physician or other person and such
entity or other person, and (II) meets such
other program integrity and other safe-
guards as the Secretary may determine to be
appropriate,”.

(b) CONFORMING AMENDMENTS.—

(1) The second sentence of section 1842(b)(6)
(42 U.S.C. 1395u(b)(6)) is amended by striking
‘“‘except to an employer or facility as de-
scribed in clause (A)”’ and inserting ‘‘except
to an employer, entity, or other person as
described in subparagraph (A)”.

(2) Section 1842(b)(6) (42 U.S.C. 1395u(b)(6))
is amended by adding at the end the fol-
lowing new sentence: ‘‘Nothing in subpara-
graph (A)(ii) shall be construed to prohibit
requirements for joint and several liability
for contractual arrangements where such re-
quirements are not explicitly stated in a
statute.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to payments
made on or after 1 year after the date of the
enactment of this Act.

SEC. 564. GAO STUDY AND REPORT REGARDING
ILLINOIS COUNCIL DECISION.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study on
the access of health care providers and bene-
ficiaries under the medicare program under
title XVIII of the Social Security Act to ju-
dicial review of the actions of the Secretary
of Health and Human Services and the ef-
fects of the decision of the Supreme Court of
the United States in Shalala v. Illinois Coun-
cil on Long Term Care, Inc., 529 U.S. 1 (1999)
on such access.

(a) REPORT.—Not later than the date that
is 1 year after the date of enactment of this
Act, the Comptroller General of the United
States shall submit to Congress a report on
the study conducted under subsection (a) to-
gether with recommendations for such legis-
lation or administrative action as the Comp-
troller General determines to be appropriate.

SA 1126. Mrs. DOLE (for herself, and
Mr. EDWARDS) submitteed an amend-
ment intended to be proposed by her to
the bill S. 1, to amend title XVIII of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; as fol-
lows:

At the end of subtitle A of title IV, add the
following:

SEC. = . TREATMENT OF CERTAIN ENTITIES
FOR PURPOSES OF PAYMENTS
UNDER THE MEDICARE PROGRAM.

(a) PAYMENTS TO HOSPITALS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, effective for dis-
charges occurring on or after October 1, 2003,
for purposes of making payments to hos-
pitals (as defined in section 1886(d) and
1833(t) of the Social Security Act (42 U.S.C.
1395(d)) under the medicare program under
title XVIII of such Act (42 U.S.C. 139 et
seq.), Iredell County, North Carolina, and
Rowan County, North Carolina, are deemed
to be located in the Charlotte-Gastonia-Rock
Hill, North Carolina, South Carolina Metro-
politan Statistical Area.

(2) BUDGET NEUTRAL WITHIN NORTH CARO-
LINA.—The Secretary shall adjust the area
wage index referred to in paragraph (1) with
respect to payments to hospitals located in
North Carolina in a manner which assures
that the total payments made under section
1886(d) of the Social Security Act (42 U.S.C.,
1395(ww)(d)) in a fiscal year for the operating
cost of inpatient hospital services are not
greater or less than the total of such pay-
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ments that would have been made in the
year if this subsection had not been enacted.

(b) PAYMENTS TO SKILLED NURSING FACILI-
TIES AND HOME HEALTH AGENCIES.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, effective beginning
October 1, 2003, for purposes of making pay-
ments to skilled nursing facilities (SNFs)
and home health agencies (as defined in sec-
tions 1861(j) and 1861(o) of the Social Secu-
rity Act (42 U.S.C. 1395x(j); 1395x(0)) under
the medicare program under title XVIII of
such Act, Iredell County, North Carolina,
and Rowan County, North Carolina, are
deemed to be located in the Charlotte-Gas-
tonia-Rock Hill, North Carolina, South Caro-
lina Metropolitan Statistical Area.

(2) APPLICATION AND BUDGET NEUTRAL WITH-
IN NORTH CAROLINA.—Effective for fiscal year
2004, the skilled nursing facility PPS and
home health PPS rates for Iredell County,
North Carolina, and Rowan County, North
Carolina, will be updated by the prefloor,
prereclassified hospital wage index available
for the Charlotte-Gastonia-Rock Hill, North
Carolina, South Carolina Metropolitan Sta-
tistical Area. This subsection shall be imple-
mented in a budget neutral manner, using a
methodology that ensures that the total
amount of expenditures for skilled nursing
facility services and home health services in
a year does not exceed the total amount of
expenditures that would have been made in
the year if this subsection had not been en-
acted. Required adjustments by reason of the
preceding sentence shall be done with re-
spect to skilled nursing facilities and home
health agencies located in North Carolina.

(c) CONSTRUCTION.—The provisions of this
section shall have no effect on the amount of
payments made under title XVIII of the So-
cial Security Act to entities located in
States other than North Carolina.

SA 1127. Mr. CHAMBLISS submitted
an amendment intended to be proposed
by him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle B of title IV, add the
following:

SEC. . BRACHYTHERAPY DEVICES.

(a)  SPECIFICATION OF GROUPS FOR
BRACHYTHERAPY DEVICES.—Section 1833(t)(2)
(42 U.S.C. 13951(t)(2)) is amended—

(1) in subparagraph (F), by striking ‘‘and”
at the end;

(2) in subparagraph (G), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following new
subparagraph:

““(H) with respect to devices of
brachytherapy furnished on or after January
1, 2004, and before January 1, 2007, the Sec-
retary shall create additional groups of cov-
ered OPD services that classify such devices
separately from the other services (or group
of services) paid for under this subsection in
a manner reflecting the number of such de-
vices furnished separately for palladium-103
and iodine-125."".

(b) GAO REPORT.—The Comptroller Gen-
eral of the United States shall conduct a
study to determine appropriate payment
amounts under section 1833(t)(13)(B) of the
Social Security Act, as added by subsection
(a), for devices of brachytherapy. Not later
than January 1, 2005, the Comptroller Gen-
eral shall submit to Congress and the Sec-
retary a report on the study conducted under
this subsection, and shall include specific
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recommendations for appropriate payments
for such devices.

SA 1128. Mr. SPECTER submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

On page 133, after line 25, insert the fol-
lowing:

‘“(3) COORDINATION WITH EXISTING STATE
PHARMACEUTICAL ASSISTANCE PROGRAMS.—

‘“(A) IN GENERAL.—An eligible entity offer-
ing a Medicare Prescription Drug plan, or a
MedicareAdvantage organization offering a
MedicareAdvantage plan (other than an MSA
plan or a private fee-for-service plan that
does not provide qualified prescription drug
coverage), shall enter into an agreement
with each existing State pharmaceutical as-
sistance program to coordinate the coverage
provided under the plan with the assistance
provided under the existing State pharma-
ceutical assistance program.

‘(B) ELECTION.—Under the process estab-
lished under section 1860D-3(a), an eligible
beneficiary who resides in a State with an
existing State pharmaceutical assistance
program and who is eligible to enroll in such
program shall elect to enroll in a Medicare
Prescription Drug plan or
MedicareAdvantage plan through the exist-
ing State pharmaceutical assistance pro-
gram.

“(C) EXISTING STATE PHARMACEUTICAL AS-
SISTANCE PROGRAM DEFINED.—In this para-
graph, the term ‘existing State pharma-
ceutical assistance program’ means a pro-
gram that has been established pursuant to a
waiver under section 1115 or otherwise before
January 1, 2004.

SA 1129. Mr. DASCHLE (for Mr.
KERRY) submitted an amendment in-
tended to be proposed by Mr. DASCHLE
to the bill S. 1, to amend title XVIIT of
the Social Security Act to provide for
a voluntary prescription drug benefit
under the Medicare program and to
strengthen and improve the Medicare
program, and for other purposes; which
was ordered to lie on the table; as fol-
lows:

At the end of title VI, insert the following:
SEC. . SENSE OF THE SENATE REGARDING

PARITY OF MENTAL HEALTH SERV-
ICES UNDER MEDICARE.

(a) FINDINGS.—The Senate finds the fol-
lowing:

(1) Beneficiaries of the Medicare program
under title XVIII of the Social Security Act
pay 50 percent coinsurance for outpatient
psychiatric services.

(2) In comparison, such beneficiaries pay 20
percent coinsurance for all other medical
services.

(3) There is no scientific or medical jus-
tification for this discriminatory inequity.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that Congress should work to
achieve parity under the Medicare program
under title XVIII of the Social Security Act
between mental health services and other
medical services as soon as practicable.

SA 1130. Mr. ROBERTS submitted an
amendment intended to be proposed by
him to the bill to S. 1, to amend title
XVIII of the Social Security Act to
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provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table, as follows:

At the appropriate place in title II, insert
the following:

SEC. . STUDY ON TRENDS IN EMPLOYMENT-
BASED RETIREE HEALTH COV-
ERAGE.

(a) STUDY.—The Comptroller General of
the United States, in consultation with em-
ployers, health benefit experts, academia,
human resource professionals, State and
local government officials, and employer
consulting firms, shall conduct a study to
determine the effect of the amendments
made by this Act on the provision of employ-
ment-based retiree health coverage (as such
term is defined in section 1860D-20(e)(4)(B) of
the Social Security Act). Such study shall
examine the following:

(1) Trends in employment-based retiree
health coverage, as such trends relate to re-
tirees who are eligible for coverage under the
medicare program under title XVIII of the
Social Security Act (42 U.S.C. 1395 et seq.).

(2) The extent to which health care cov-
erage, including coverage under
Medicare+Choice, MedicareAdvantage, and
fee-for-service prescription drug plans under
the medicare program, are available to retir-
ees who are eligible for coverage under the
medicare program.

(3) The extent to which geographic loca-
tion plays a role in the structure and avail-
ability of retiree health benefit coverage.

(4) Whether incentives built into this Act
(and the amendments made by this Act) are
sufficient to induce employers to maintain
employment-based retiree health coverage,
and whether other voluntary incentives exist
to encourage employers to maintain such
coverage.

(5) Whether obstacles exist to employers
providing employment-based retiree health
coverage, including administrative burden,
the cost of prescription drugs, and the in-
creasing overall health care costs.

(6) Whether—

(A) employment-based retiree health cov-
erage has changed because of the implemen-
tation of the MedicareAdvantage and medi-
care fee-for-service programs under the
amendments made by this Act;

(B) such coverage continues to maintain
the employment-based retiree health benefit
packages that were available prior to the im-
plementation of such programs;

(C) employers conduct health fairs or pro-
vide other educational opportunities for
their retirees to encourage retirees to obtain
coverage under MedicareAdvantage or other
prescription drug plans that are available;
and

(D) employers offer retirees financial in-
centive to obtain coverage under
MedicareAdvantage or other prescription
drug plans, including premium subsidies.

@) Whether the availability of
MedicareAdvantage and medicare fee-for-
service prescription drug coverage acts as an
incentive to employers that did not pre-
viously offer employment-based retiree
health coverage to offer such coverage to re-
tirees.

(8) Whether other tools are used by em-
ployers to help future employees afford
health benefits and prescription drug cov-
erage once such employees reach retirement
age.

(b) INFORMATION.—In conducting the study
under subsection (a), the Comptroller Gen-
eral shall determine the effect of the amend-
ments made by this Act on the provision of
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employment-based retiree health coverage
using information available for the period—

(1) beginning on the date of enactment of
this Act and ending on January 1, 2005; and

(2) beginning on January 1, 2006 and ending
on January 1, 2007.

(c) REPORT.—Not later than July 1, 2007,
the Comptroller General shall submit to the
Secretary and the appropriate committees of
Congress a report based on the study con-
ducted under subsection (a).

SA 1131. Mr. KYL submitted an
amendment intended to be proposed by
him to the bill S. 1, to amend title
XVIIT of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; which was ordered to lie on
the table; as follows:

At the end of subtitle B of title IV, add the
following:

SEC. . USE OF DATA COLLECTED BY ORGANI-
ZATIONS AND ENTITIES IN DETER-
MINING PRACTICE EXPENSE REL-
ATIVE VALUES.

(a) IN GENERAL.—The Secretary shall re-
vise the regulation promulgated under sec-
tion 212 of the Medicare, Medicaid, and
SCHIP Balanced Budget Refinement Act of
1999 (113 Stat. 1501A-350) so that, in deter-
mining the practice expense component
under section 1848(c)(2)(C)(ii) of the Social
Security Act (42 U.S.C. 1395w—4(c)(2)(C)(ii))
for purposes of determining relative values
for payment for physicians’ services under
the fee schedule under section 1848 of such
Act (42 U.S.C. 1395w-4), the Secretary recog-
nizes all costs of clinical staff employed by
cardio-thoracic surgeons (net of any reim-
bursements for staff for whom there is direct
reimbursement under part B of such Act (42
U.S.C. 1395j et seq.)), regardless of the site at
which such costs are incurred and notwith-
standing any other provision of law or regu-
lation. For purposes of revising such regula-
tion, the Secretary shall use validated data
collected by organizations and entities
(other than the Department of Health and
Human Services) on all costs incurred by
physicians, including data from the Socio-
economic Monitoring System of the Amer-
ican Medical Association and from supple-
mental surveys accepted by the Department
of Health and Human Services as consistent
with sound data practices prior to the date
of enactment of this Act.

(b) EFFECTIVE DATE.—The regulation re-
vised under subsection (a) shall apply with
respect to payments for physicians’ services
furnished on and after January 1, 2004.

SA 1132. Mr. SANTORUM proposed
an amendment to the bill S. 1, to
amend title XVIII of the Social Secu-
rity Act to provide for a voluntary pre-
scription drug benefit under the Medi-
care program and to strengthen and
improve the Medicare program and for
other purposes; as follows:

On page 343, between lines 15 and 16, insert
the following:

“(f) ZERO PREMIUM STOP-LOSS PROTECTION
AND ACCESS TO NEGOTIATED PRICES FOR ELI-
GIBLE BENEFICIARIES ENROLLED N
MEDICAREADVANTAGE PLANS.—

‘(1) IN GENERAL.—Notwithstanding any
provision of +this part or part D, a
MedicareAdvantage plan shall be treated as
meeting the requirements of this section if,
in lieu of the qualified prescription drug cov-
erage otherwise required, the plan makes
available such coverage with the following
modifications:
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‘““(A) NOo PREMIUM.—Notwithstanding sub-
section (d) or sections 1860D-13(e)(2) and
1860D-17, the amount of the MedicareAdvan-
tage monthly beneficiary obligation for
qualified prescription drug coverage shall be
Zero.

‘(B) BENEFICIARY RECEIVES ACCESS TO NE-
GOTIATED PRICES AND STOP-LOSS PROTECTION
FOR NO ADDITIONAL PREMIUM.—Notwith-
standing section 1860D-6, qualified prescrip-
tion drug coverage shall include coverage of
covered drugs that meets the following re-
quirements:

‘(i) The coverage has cost-sharing (for
costs up to the annual out-of-pocket limit
under subsection (c)(4) of such section) that
is equal to 100 percent.

‘(ii) The coverage provides the limitation
on out-of-pocket expenditures under such
subsection (c)(4), except that in applying
such subsection, ‘§  ’ shall be substituted
for ‘$3,700° in subparagraph (B)(i)(I) of such
subsection.

‘“(iii) The coverage provides access to nego-
tiated prices under subsection (e) of such sec-
tion during the entire year.

“(C) APPLICATION OF LOW-INCOME SUB-
SIDIES.—Notwithstanding subsection (f) or
section 1860D-19, the Administrator shall not
apply the following provisions of subsection
(a) of such section:

‘(i) Subparagraphs (A), (B), (C), and (D) of
paragraph (1).

¢“(ii) Subparagraphs (A), (B), (C), and (D) of
paragraph (2).

‘“(iii) Clauses (i), (ii), (iii), and (iv) of para-
graph (3)(A).

¢“(2) PENALTY FOR ENROLLING IN A ZERO PRE-
MIUM STOP-LOSS PROTECTION PLANS AFTER INI-
TIAL ELIGIBILITY FOR SUCH ENROLLMENT.—In
the case of an eligible beneficiary that en-
rolled in a plan offered pursuant to this sub-
section at any time after the initial enroll-
ment period described in section 1860D-2, the
Secretary shall establish procedures for im-
posing a monthly beneficiary obligation for
enrollment under such plan. The amount of
such obligation shall be an amount that the
Administrator determines is actuarially
sound for each full 12-month period (in the
same continuous period of eligibility) in
which the eligible beneficiary could have
been enrolled under such a plan but was not
so enrolled. The provisions of subsection (b)
of such section shall apply to the penalty
under this paragraph in a manner that is
similar to the manner such provisions apply
to the penalty under part D.

*“(3) PROCEDURES.—The Administrator shall
establish procedures to carry out this sub-
section. Under such procedures, the Adminis-
trator may waive or modify any of the pre-
ceding provisions of this part or part D to
the extent necessary to carry out this sub-
section.

‘“(4) NO EFFECT ON MEDICARE DRUG PLANS.—
This subsection shall have no effect on eligi-
ble beneficiaries enrolled under part D in a
Medicare Prescription Drug plan or under a
contract under section 1860D-13(e).”’

SA 1133. Mr. GRASSLEY (for himself
and Mr. BAUCUS) proposed an amend-
ment to the bill S. 1, to amend title
XVIII of the Social Security Act to
provide for a voluntary prescription
drug benefit under the Medicare pro-
gram and to strengthen and improve
the Medicare program, and for other
purposes; as follows:

On page 8, line 12, insert ‘‘(including sy-
ringes, and necessary medical supplies asso-
ciated with the administration of insulin, as
defined by the Administrator)’” before the
semicolon.

On page 46, line 9, after the end period in-
sert: ‘““‘Such requirement shall not apply to
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enrollees of a Medicare Prescription Drug
plan who are enrolled in the plan pursuant to
a contractual agreement between the plan
and an employer or other group health plan
that provides employment-based retiree
health coverage (as defined in section 1860D-
20(d)(4)(B)) if the premium amount is the
same for all such enrollees under such agree-
ment.”

On page 51, line 19, insert ‘‘(but only with
respect to the percentage of such costs that
the individual is responsible for under that
section)” after ‘‘1860D-19°".

On page 56, strike lines 3 through 19, and
insert the following:

“(B) MEDICAID RELATED PROVISIONS.—Inso-
far as a State elects to provide medical as-
sistance under title XIX for a drug based on
the prices negotiated under a Medicare Pre-
scription Drug plan under this part—

‘(i) the medical assistance for such a drug
shall be disregarded for purposes of a rebate
agreement entered into under section 1927
which would otherwise apply to the provi-
sion of medical assistance for the drug under
title XIX; and

‘“(ii) the prices negotiated under a Medi-
care Prescription Drug plan with respect to
covered drugs, under a MedicareAdvantage
plan with respect to such drugs, or under a
qualified retiree prescription drug plan (as
defined in section 1860D-20(e)(4)) with respect
to such drugs, on behalf of eligible bene-
ficiaries, shall (notwithstanding any other
provision of law) not be taken into account
for the purposes of establishing the best
price under section 1927(c)(1)(C).

On page T4, strike lines 14 through 16, and
insert the following:
the plan;

‘(D) the average aggregate projected cost
of covered drugs under the plan relative to
other Medicare Prescription Drug plans and
MedicareAdvantage plans; or

‘“‘(E) other factors determined appropriate
by the Administrator.

Beginning on page 88, strike lines 9
through page 89, line 10, and insert the fol-
lowing:

‘(i) AMOUNTS RESULTING IN ACTUAL
cosTs.—With respect to the total amount
under clause (i) for the year—

“(I) the aggregate amount of payments
made by the entity to pharmacies and other
entities with respect to such coverage for
such enrollees; and

“(II) the aggregate amount of discounts,
direct or indirect subsidies, rebates, or other
price concessions or direct or indirect remu-
nerations made to the entity with respect to
such coverage for such enrollees.

¢(B) CERTAIN EXPENSES NOT INCLUDED.—The
amount under subparagraph (A)(i) may not
include—

‘(i) administrative expenses incurred in
providing the coverage described in subpara-
graph (A)(1);

‘“(ii) amounts expended on providing addi-
tional prescription drug coverage pursuant
to section 1860D-6(a)(2);

‘“(iii) amounts expended for which the enti-
ty is subsequently provided with reinsurance
payments under section 1860D-20; or

‘“(iv) discounts, direct or indirect subsidies,
rebates, or other price concessions or direct
or indirect remunerations made to the entity
with respect to coverage described in sub-
paragraph (A)().

On page 78, beginning on line 20, strike ‘‘An
entity” and all that follows through line 24.

On page 84, line 6, strike ‘‘(including a con-
tract under)”’.

Beginning on page 92, strike line 20
through page 93, line 25, and insert the fol-
lowing:

¢“(3) ESTABLISHMENT OF ALLOWABLE COSTS.—
For each year, the Administrator shall es-
tablish the allowable costs for each Medicare
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Prescription Drug plan for the year. The al-
lowable costs for a plan for a year shall be
equal to the amount described in paragraph
(1)(A)() for the plan for the year.

On page 116, strike lines 11 and 12, and in-
sert the following:

‘“(ii) is eligible for medicare cost-sharing
described in section 1905(p)(3) under the
State plan under title XIX (or under a waiver
of such plan), on the basis of being described
in section 1905(p)(1), as determined under
such plan (or under a waiver of plan); and

On page 117, strike lines 1 and 2, and insert
the following:

‘(i) is eligible for medicare cost-sharing
described in section 1905(p)(3)(A)(ii) under
the State plan under title XIX (or under a
waiver of such plan), on the basis of being de-
scribed in section 1902(a)(10)(E)(iii), as deter-
mined under such plan (or under a waiver of
plan); and

On page 117, strike lines 14 through 17, and
insert the following:

‘“(ii) is eligible for medicare cost-sharing
described in section 1905(p)(3)(A)(ii) under
the State plan under title XIX (or under a
waiver of such plan), on the basis of being de-
scribed in section 1902(a)(10)(E)(iv) (without
regard to any termination of the application
of such section under title XIX), as deter-
mined under such plan (or under a waiver of
such plan); and

On page 120, line 11, strike ‘‘such individ-
uals’ and insert ‘‘in the case of such an indi-
vidual who is not a resident of the 50 States
or the District of Columbia, such indi-
vidual”.

Beginning on page 123, strike line 10
through page 124, line 6, and insert the fol-
lowing:

“(B) AMOUNTS RESULTING IN ACTUAL
cosTs.—With respect to the total amount
under subparagraph (A) for the year—

‘(i) the aggregate amount of payments
made by the entity to pharmacies and other
entities with respect to such coverage for
such enrollees; and

‘“(ii) the aggregate amount of discounts, di-
rect or indirect subsidies, rebates, or other
price concessions or direct or indirect remu-
nerations made to the entity with respect to
such coverage for such enrollees.

¢“(2) CERTAIN EXPENSES NOT INCLUDED.—The
amount under paragraph (1)(A) may not in-
clude—

““(A) administrative expenses incurred in
providing the coverage described in para-
graph (1)(A);

“(B) amounts expended on providing addi-
tional prescription drug coverage pursuant
to section 1860D-6(a)(2); or

“(C) discounts, direct or indirect subsidies,
rebates, or other price concessions or direct
or indirect remunerations made to the entity
with respect to coverage described in para-
graph (1)(A).

On page 124, on line 15, insert ‘‘(or 65 per-
cent with respect to a qualifying covered in-
dividual described in subsection (e)(2)(D))”
after ‘80 percent’’.

Beginning on page 124, strike line 18
through page 125, line 13, and insert the fol-
lowing:

““(2) ESTABLISHMENT OF ALLOWABLE COSTS.—
In the case of a qualifying entity that has in-
curred costs described in subsection (b)(1)(A)
with respect to a qualifying covered indi-
vidual for a coverage year, the Adminis-
trator shall establish the allowable costs for
the individual and year. Such allowable costs
shall be equal to the amount described in
such subsection for the individual and year.

Beginning on page 126, strike line 7
through page 127, line 9, and insert the fol-
lowing:

““(2) QUALIFYING COVERED INDIVIDUAL.—The
term ‘qualifying covered individual’ means
an individual who—
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‘‘(A) is enrolled in this part and in a Medi-
care Prescription Drug plan;

‘“(B) is enrolled in this part and in a
MedicareAdvantage plan (except for an MSA
plan or a private fee-for-service plan that
does not provide qualified prescription drug
coverage);

‘“(C) is eligible for, but not enrolled in, the
program under this part, and is covered
under a qualified retiree prescription drug
plan; or

‘(D) is eligible for, but not enrolled in, the
program under this part, and is covered
under a qualified State pharmaceutical as-
sistance program.

‘“(3) QUALIFYING ENTITY.—The term ‘quali-
fying entity’ means any of the following that
has entered into an agreement with the Ad-
ministrator to provide the Administrator
with such information as may be required to
carry out this section:

““(A) An eligible entity offering a Medicare
Prescription Drug plan under this part.

‘(B) A MedicareAdvantage organization of-
fering a MedicareAdvantage plan under part
C (except for an MSA plan or a private fee-
for-service plan that does not provide quali-
fied prescription drug coverage).

‘(C) The sponsor of a qualified retiree pre-
scription drug plan.

‘(D) A State offering a qualified State
pharmaceutical assistance program.

On page 127, beginning with line 18, strike
all through page 128, line 2, and insert:

‘(i) ATTESTATION OF ACTUARIAL VALUE OF
COVERAGE.—The sponsor of the plan shall,
annually or at such other time as the Ad-
ministrator may require, provide the Admin-
istrator an attestation, in accordance with
the procedures established under section
1860D-6(f), that the actuarial value of pre-
scription drug coverage under the plan is at
least equal to the actuarial value of standard
prescription drug coverage.

‘‘(ii) AupIiTS.—The sponsor of the plan, or
an administrator of the plan designated by
the sponsor, shall maintain (and afford the
Administrator access to) such records as the
Administrator may require for purposes of
audits and other oversight activities nec-
essary to ensure the adequacy of prescription
drug coverage and the accuracy of payments
made under this part to and by the plan.

On page 128, between lines 12 and 13, insert
the following:

‘“(6) QUALIFIED STATE PHARMACEUTICAL AS-
SISTANCE PROGRAM.—

‘““(A) IN GENERAL.—The term ‘qualified
State pharmaceutical assistance program’
means a State pharmaceutical assistance
program if, with respect to a qualifying cov-
ered individual who is covered under the pro-
gram, the following requirements are met:

‘(i) ASSURANCE.—The State offering the
program shall, annually or at such other
times as the Administrator may require, pro-
vide the Administrator an attestation that,
in accordance with the procedures estab-
lished under section 1860D-6(f), that—

‘“(I) the actuarial value of prescription
drug coverage under the program is at least
equal to the actuarial value of standard pre-
scription drug coverage; and

““(IT) the actuarial value of subsidies to in-
dividuals provided under the program are at
least equal to the actuarial value of the sub-
sidies that would apply under section 1860D-
19 if the individual was enrolled under this
part rather than under the program.

¢“(ii) DISCLOSURE OF INFORMATION.—The
State complies with the requirements de-
scribed in clauses (i) and (ii) of section
1860D-16(b)(T)(A).

‘“(B) STATE PHARMACEUTICAL ASSISTANCE
PROGRAM.—For purposes of subparagraph (A),
the term ‘State pharmaceutical assistance
program’ means a program—
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‘(i) that is in operation as of the date of
enactment of the Prescription Drug and
Medicare Improvement Act of 2003;

‘‘(ii) that is sponsored and financed by a
State; and

‘‘(iii) that provides coverage for outpatient
drugs for individuals in the State who meet
income- and resource-related qualifications
specified under such program.

On page 128, between lines 15 and 16, insert
the following:

‘‘(g) DISTRIBUTION OF REINSURANCE PAY-
MENT AMOUNTS.—

‘(1) IN GENERAL.—Any sponsor meeting the
requirements of subsection (e)(3) with re-
spect to a quarter in a calendar year, but
which is not an employer, shall distribute
the reinsurance payments received for such
quarter under subsection (c) to the employ-
ers contributing to the qualified retiree pre-
scription drug plan maintained by such spon-
sor during that quarter, in the manner de-
scribed in paragraphs (2) and (3).

‘(2) ALLOCATION.—The reinsurance pay-
ments to be distributed pursuant to para-
graph (1) shall be allocated proportionally
among all employers who contribute to the
plan during the quarter with respect to
which the payments are received. The share
allocated to each employer contributing to
the plan during a quarter shall be deter-
mined by multiplying the total reinsurance
payments received by the sponsor for the
quarter by a fraction, the numerator of
which is the total contributions made by an
employer for that quarter, and the denomi-
nator of which is the total contributions re-
quired to be made to the plan by all employ-
ers for that quarter. Any share allocated to
an employer required to contribute for a
quarter who does not make the contributions
required for that quarter on or before the
date due shall be retained by the sponsor for
the benefit of the plan as a whole.

‘(3) TIMING.—Reinsurance payments re-
quired to be distributed to employers pursu-
ant to this subsection shall be distributed as
soon as practicable after received by the
sponsor, but in no event later than the end of
the quarter immediately following the quar-
ter in which such reinsurance payments are
received by the sponsor.

‘‘(4) REGULATIONS.—The Secretary shall
promulgate regulations providing that any
sponsor subject to the requirements of this
subsection who fails to meet such require-
ments shall not be eligible for a payment
under this section.

On page 130, between lines 7 and 8, insert
the following:

‘DIRECT SUBSIDIES FOR QUALIFIED STATE OF-
FERING A STATE PHARMACEUTICAL ASSIST-
ANCE PROGRAM FOR PROGRAM ENROLLEES EL-
IGIBLE FOR, BUT NOT ENROLLED IN, THIS PART

‘“‘SEC. 1860D-22. (a) DIRECT SUBSIDY.—

‘(1) IN GENERAL.—The Administrator shall
provide for the payment to a State offering
a qualified State pharmaceutical assistance
program (as defined in section 1860D-20(e)(6))
for each qualifying covered individual (de-
scribed in subparagraph (D) of section 1860D-
(e)(2)) enrolled in the program for each
month for which such individual is so en-
rolled.

‘“(2) AMOUNT OF PAYMENT.—

‘“(A) IN GENERAL.—The amount of the pay-
ment under paragraph (1) shall be an amount
equal to the amount of payment for the area
and year made under section 1860D-21(a)(2).

““(b) ADDITIONAL SUBSIDY.—

‘(1) IN GENERAL.—The Administrator shall
provide for the payment to a State offering
a qualified State pharmaceutical program
(as defined in section 1860D-20(e)(6)) for each
applicable low-income individual enrolled in
the program for each month for which such
individual is so enrolled.
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‘“(2) AMOUNT OF PAYMENT.—

‘“(A) IN GENERAL.—The amount of the pay-
ment under paragraph (1) shall be the
amount the Administrator estimates would
have been made to an entity or organization
under section 1860D-19 with respect to the
applicable low-income individual if such in-
dividual was enrolled in this part and under
a Medicare Prescription Drug plan or a
MedicareAdvantage plan.

‘(B) MAXIMUM PAYMENTS.—In no case may
the amount of the payment determined
under subparagraph (A) with respect to an
applicable low-income individual exceed, as
estimated by the Administrator, the average
amounts made in a year under section 1860D—
19 on behalf of an eligible beneficiary en-
rolled under this part with income that is
the same as the income of the applicable
low-income individual.

¢(3) APPLICABLE LOW-INCOME INDIVIDUAL.—
For purposes of this subsection, the term
‘applicable low-income individual’ means an
individual who is both—

‘“(A) a qualifying covered individual (de-
scribed in subparagraph (D) of section 1860D—
(e)(2)); and

“(B) a qualified medicare beneficiary, a
specified low income medicare beneficiary,
or a subsidy-eligible individual, as such
terms are defined in section 1860D-19(a)(4).

““(c) PAYMENT METHODS.—

‘(1) IN GENERAL.—Payments under this sec-
tion shall be based on such a method as the
Administrator determines. The Adminis-
trator may establish a payment method by
which interim payments of amounts under
this section are made during a year based on
the Administrator’s best estimate of
amounts that will be payable after obtaining
all of the information.

‘“(2) SOURCE OF PAYMENTS.—Payments
under this section shall be made from the
Prescription Drug Account.

‘“(d) CONSTRUCTION.—Nothing in this sec-
tion or section 1860D-20 shall effect the pro-
visions of section 1860D-26(b).

On page 134, between lines 9 and 10, insert:

‘“(d) WAIVER AUTHORITY.—The Secretary
shall have authority similar to the waiver
authority under section 1857(i) to facilitate
the offering of Medicare Prescription Drug
plans by employer or other group health
plans as part of employment-based retiree
health coverage (as defined in section 1860D—
20(d)(4)(B)), including the authority to estab-
lish separate premium amounts for enrollees
in a Medicare Prescription Drug plan by rea-
son of such coverage.”

On page 142, beginning on line 16, strike
““in a manner’” and all that follows through
line 19 and insert a semicolon.

On page 143, beginning on line 15, strike
““in a manner’” and all that follows through
line 18 and insert a semicolon.

On page 144, between lines 10 and 11, insert
the following:

‘‘(4) SCREEN AND ENROLL INDIVIDUALS ELIGI-
BLE FOR MEDICARE COST-SHARING.—AS part of
making an eligibility determination required
under paragraph (1) or (2), screen an indi-
vidual who applies for such a determination
for eligibility for medical assistance for any
medicare cost-sharing described in section
1905(p)(3) and, if the individual is eligible for
any such medicare cost-sharing, enroll the
individual under the State plan (or under a
waiver of such plan).

On page 147, line 1, insert ‘‘and notwith-
standing section 1905(b),”” after ‘“(4)”.

On page 147, beginning on line 6, strike
‘“‘Secretary’” and all that follows through
‘“‘paying’’ on line 8, and insert ‘‘Federal med-
ical assistance percentage shall be’’.

On page 147, line 8, strike ‘‘of the’’ and in-
sert ‘‘for’.

On page 147, strike lines 13 through 16, and
insert the following:
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“(B) whose income is at least the income
required for an individual to be an eligible
individual under section 1611 for purposes of
the supplemental security income program
(as determined under section 1612), but does
not exceed 100 percent of the poverty line (as
defined in section 2110(c)(5)) applicable to a
family of the size involved.,

On page 149, line 1, insert ‘‘and notwith-
standing section 1905(b),” after ‘“(2)"’.

On page 149, beginning on line 6, strike
“Secretary’” and all that follows through
“paying’’ on line 8, and insert ‘‘Federal med-
ical assistance percentage shall be’’.

On page 149, line 8, strike ‘‘of the’’ and in-
sert ‘‘for”.

On page 151, line 9, strike *‘$22,500,000" and
insert “$37,500,000"".

On page 151, line 11, strike ‘$30,000,000”’ and
insert “$50,000,000°".

On page 152, strike lines 8 through 11, and
insert the following:

(2) CONFORMING AMENDMENTS.—

(A) Section 1905(b) (42 U.S.C. 1396d(b)) is
amended by inserting ‘‘and subsections (c)(1)
and (d)(1) of section 1935’ after <“1933(d)”’.

(B) Section 1108(f) (42 U.S.C. 1308(f)) is

amended by inserting “and section
1935(e)(1)(B)”’ after ‘‘Subject to subsection
(@,

On page 157, line 17, strike ‘“‘and’’.

On page 157, line 20, strike the period and
insert ; and”’.

On page 157, between lines 20 and 21, insert
the following:

(C) by adding at the end the following:

‘“(3) AGREEMENTS TO ESTABLISH INFORMA-
TION AND ENROLLMENT SITES AT SOCIAL SECU-
RITY FIELD OFFICES.—

‘“(A) IN GENERAL.—The Commissioner shall
enter into an agreement with each State op-
erating a State plan under title XIX (includ-
ing under a waiver of such plan) to establish
information and enrollment sites within all
the Social Security field offices located in
the State for purposes of—

‘(i) the State determining the eligibility
of individuals residing in the State for med-
ical assistance for payment of the cost of
medicare cost-sharing under the medicaid
program pursuant to sections 1902(a)(10)(E)
and 1933, the transitional prescription drug
assistance card program under section 1807A,
or premium and cost-sharing subsidies under
section 1860D-19; and

‘“(ii) enrolling individuals who are deter-
mined eligible for such medical assistance,
program, or subsidies in the State plan (or
waiver), the transitional prescription drug
assistance card program under section 1807A,
or the appropriate category for premium and
cost-sharing subsidies under section 1860D-
19.

‘(B) AGREEMENT TERMS.—The Secretary
and the Commissioner jointly shall develop
terms for the State agreements required
under subparagraph (A) that shall specify
the responsibilities of the State and the
Commissioner in the establishment and op-
eration of such sites.

¢(C) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Commissioner, such sums as may be nec-
essary to carry out this paragraph.’.

On page 159, line 19, insert the following
before the closing quotation: ‘“As part of
such review, the Commission shall hold 3
field hearings in 2007.”".

On page 174, line 14, insert ‘“‘(including sy-
ringes, and necessary medical supplies asso-
ciated with the administration of insulin, as
defined by the Secretary)’ before the
comma.

Beginning on page 195, strike line 16
through page 196, line 7, and insert the fol-
lowing:

“(A) PATIENT MAY REQUEST A WRITTEN PRE-
SCRIPTION.—The standards provide that—
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‘‘(i) a prescription shall be written and not
transmitted electronically if the patient
makes such a request; and

‘‘(ii) no additional charges may be imposed
on the patient for making such a request.

On page 199, strike lines 10 through 14, and
insert the following:

‘““(A) IN GENERAL.—Individuals or entities
that transmit or receive prescriptions elec-
tronically shall comply with the standards
adopted or modified under this part.

On page 200, between lines 16 and 17, insert
the following:

‘‘(e) NO REQUIREMENT TO TRANSMIT OR RE-
CEIVE PRESCRIPTIONS ELECTRONICALLY.—
Nothing in this part shall be construed to re-
quire an individual or entity to transmit or
receive prescriptions electronically.

On page 254, line 25, insert ‘‘(other than
deemed contracts or agreements under sub-

section (j)(6))” before ‘‘with a sufficient
number”’.

On page 255, line 7, before the period, insert
the following: ‘‘, except that, if a plan en-

tirely meets such requirement with respect
to a category of health care professional or
provider on the basis of subparagraph (B), it
may provide for a higher beneficiary copay-
ment in the case of health care professionals
and providers of that category who do not
have contracts or agreements (other than
deemed contracts or agreements under sub-
section (j)(6)) to provide covered services
under the terms of the plan’’.

On page 297, strike lines 5 through 9, and
insert the following:

“(iv) For 2002, 2003, and 2004, 102 percent of
the annual Medicare+Choice capitation rate
under this paragraph for the area for the pre-
vious year.

‘“(v) For 2005, 103 percent of the annual
Medicare+Choice capitation rate under this
paragraph for the area for 2003.

““(vi) For 2006 and each succeeding year, 102
percent of the annual Medicare+Choice capi-
tation rate under this paragraph for the area
for the previous year, except that such rate
shall be determined by substituting ‘102’ for
‘103’ in clause (V).

On page 323, strike lines 1 through 3, and
insert the following:

‘(B) EXCEPTION.—The Secretary shall not
review, approve, or disapprove the amounts
submitted under paragraph (3), or, with re-
spect to a private fee-for-service plan (as de-
scribed in section 1851(a)(2)(C)) under sub-
paragraph (A)(i), (A)(i)III), or (B) of para-
graph (2).

On page 326, line 11, after the end period in-
sert: ‘“‘Subject to the provisions of section
1858(h), such requirement shall not apply to
enrollees of a MedicareAdvantage plan who
are enrolled in the plan pursuant to a con-
tractual agreement between the plan and an
employer or other group health plan that
provides employment-based retiree health
coverage (as defined in section 1860D-
20(d)(4)(B)) if the premium amount is the
same for all such enrollees under such agree-
ment.”.

On page 328, line 3, strike ‘‘or (C)”’.

On page 328, line 20, strike “‘or (C)”’.

On page 343, strike lines 22 through 24, and
insert:

Section 1858(h) (as added by section 211) is
amended—

(1) by inserting ‘‘(including subsection (i)
of such section)” after ‘‘section 1857’; and

(2) by adding at the end the following new
sentence: ‘“‘In applying the authority under
section 1857(i) pursuant to this subsection,
the Administrator may permit
MedicareAdvantage plans to establish sepa-
rate premium amounts for enrollees in an
employer or other group health plan that
provides employment-based retiree health
coverage (as defined in section 1860D-
20((@(B)).”
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On page 349, between lines 4 and 5, insert
the following:

(3) UPDATE IN MINIMUM PERCENTAGE IN-
CREASE.—Section 1853(c)(1)(C) (42 U.S.C.
1395w-23(c)(1)(C)) is amended by striking
clause (iv) and inserting the following new
clauses:

‘“(iv) For 2002, 2003, and 2004, 102 percent of
the annual Medicare+Choice capitation rate
under this paragraph for the area for the pre-
vious year.

‘““(v) For 2005, 103 percent of the annual
Medicare+Choice capitation rate under this
paragraph for the area for 2003.

‘“(vi) For 2006 and each succeeding year, 102
percent of the annual Medicare+Choice capi-
tation rate under this paragraph for the area
for the previous year, except that such rate
shall be determined by substituting ‘102’ for
‘103’ in clause (v).”.

On page 379, strike lines 9 through 13, and
insert:

‘“(A) IN GENERAL.—The term ‘specialized
Medicare+Choice plans for special needs
beneficiaries’ means a Medicare+Choice plan
that—

‘(1) exclusively serves special needs bene-
ficiaries (as defined in subparagraph (B)), or

‘“(i1) to the extent provided in regulations
prescribed by the Secretary, disproportion-
ately serves such special needs beneficiaries,
frail elderly medicare beneficiaries, or both.

Beginning on page 411, strike line 5
through page 414, line 9, and insert the fol-
lowing:
SEC. 401. EQUALIZING URBAN AND RURAL
STANDARDIZED PAYMENT AMOUNTS
UNDER THE MEDICARE INPATIENT
HOSPITAL PROSPECTIVE PAYMENT
SYSTEM.

(a) IN GENERAL.—Section 1886(d)(3)(A)(iv)
(42 U.S.C. 139%5ww(d)(3)(A)({1v)) is amended—

(1) by striking ‘(iv) For discharges’ and
inserting ‘‘(iv)(I) Subject to subclause (II),
for discharges’’; and

(2) by adding at the end the following new
subclause:

‘“(IT) For discharges occurring in a fiscal
year (beginning with fiscal year 2004), the
Secretary shall compute a standardized
amount for hospitals located in any area
within the United States and within each re-
gion equal to the standardized amount com-
puted for the previous fiscal year under this
subparagraph for hospitals located in a large
urban area (or, beginning with fiscal year
2005, for applicable for all hospitals in the
previous fiscal year) increased by the appli-
cable percentage increase under subsection
(b)(3)(B)(i) for the fiscal year involved.”.

(b) APPLICATION TO SUBSECTION (D) PUERTO
Ri1co HOSPITALS.—Section 1886(d)(9) (42 U.S.C.
1395ww(d)(9)) is amended—

(1) in subparagraph (A)—

(A) in clause (i), by striking ‘‘and” after
the comma at the end;

(B) in clause (ii)—

(i) in the matter preceding subclause (1), by
inserting ‘‘and before October 1, 2003’ after
““October 1, 1997”’; and

(ii) in the matter following clause (III), by
striking the period at the end and inserting
‘,and’’; and

(iii) by adding at the end the following new
clause:

““(iii) for discharges in a fiscal year begin-
ning on or after October 1, 2003, 50 percent of
the national standardized rate (determined
under paragraph (3)(D)(iii)) for hospitals lo-
cated in any area.’’;

(2) in subparagraph (C)—

(A) in clause (i)—

(i) by striking ‘‘(i) The Secretary’ and in-
serting ‘‘(i)(I) For discharges in a fiscal year
after fiscal year 1988 and before fiscal year
2004, the Secretary; and

(ii) by adding at the end the following:

‘(IT) For discharges in fiscal year 2004, the
Secretary shall compute an average stand-
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ardized amount for hospitals located in any
area of Puerto Rico that is equal to the aver-
age standardized amount computed under
subclause (I) for fiscal year 2003 for hospitals
in an urban area, increased by the applicable
percentage increase under subsection
(b)(3)(B) for fiscal year 2004.

‘“(ITII) For discharges in a fiscal year after
fiscal year 2004, the Secretary shall compute
an average standardized amount for hos-
pitals located in any are of Puerto Rico that
is equal to the average standardized amount
computed under subclause (II) or this sub-
clause for the previous fiscal year, increased
by the applicable percentage increase under
subsection (b)(3)(B), adjusted to reflect the
most recent case mix data.’’;

(B) in clause (ii), by inserting ‘‘(or for fis-
cal year 2004 and thereafter, the standardized
amount)”’ after ‘‘each of the average stand-
ardized amounts’’; and

(C) in clause (iii)(I), by striking ‘‘for hos-
pitals located in an urban or rural area, re-
spectively’’.

(c) CONFORMING AMENDMENTS.—

(1) COMPUTING DRG-SPECIFIC RATES.—Sec-
tion 1886(d)(3)(D) (42 U.S.C. 139%ww(d)(3)(D))
is amended—

(A) in the heading, by striking ‘‘IN DIF-
FERENT AREAS’’;

(B) in the matter preceding clause (i), by
striking ¢‘, each of”’;

(C) in clause (i)—

(i) in the matter preceding subclause (I), by
inserting ‘‘for fiscal years before fiscal year
2004,” before ‘‘for hospitals’’; and

(ii) in subclause (II), by striking ‘and”
after the semicolon at the end;

(D) in clause (ii)—

(i) in the matter preceding subclause (I), by
inserting ‘‘for fiscal years before fiscal year
2004,” before ‘‘for hospitals’’; and

(ii) in subclause (II), by striking the period
at the end and inserting ‘‘; and’’; and

(E) by adding at the end the following new
clause:

‘“(iii) for a fiscal year beginning after fiscal
year 2003, for hospitals located in all areas,
to the product of—

‘() the applicable standardized amount
(computed under subparagraph (A)), reduced
under subparagraph (B), and adjusted or re-
duced under subparagraph (C) for the fiscal
year; and

“(II) the weighting factor (determined
under paragraph (4)(B)) for that diagnosis-re-
lated group.”.

(2) TECHNICAL CONFORMING SUNSET.—Sec-
tion 1886(d)(3) (42 U.S.C. 1395ww(d)(3)) is
amended—

(A) in the matter preceding subparagraph
(A), by inserting ‘¢, for fiscal years before fis-
cal year 1997,” before ‘‘a regional adjusted
DRG prospective payment rate’’; and

(B) in subparagraph (D), in the matter pre-
ceding clause (i), by inserting ‘‘, for fiscal
years before fiscal year 1997, before ‘‘a re-
gional DRG prospective payment rate for
each region,”.

On page 430, strike lines 19 through 21, and
insert the following:

(b) PERMITTING NURSE PRACTITIONERS, PHY-
SICIAN ASSISTANTS, AND CLINICAL NURSE SPE-
CIALIST TO REVIEW HOSPICE PLANS OF CARE.—
Section 1814(a)(7)(B) is amended by inserting
“(or by a physician assistant, nurse practi-
tioner or clinical nurse specialist who is not
an employee of the hospice program, and
whom the individual identifies as the health
care provider having the most significant
role in the determination and delivery of
medical care to the individual at the time
the individual makes an election to receive
hospice care)” after ‘‘and is periodically re-
viewed by the individual’s attending physi-
cian”.
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(¢c) EFFECTIVE DATE.—The amendments
made by this section shall apply to hospice
care furnished on or after October 1, 2004.

On page 438, between lines 10 and 11, insert
the following:

SEC. 414. REVISION OF THE INDIRECT MEDICAL
EDUCATION (IME) ADJUSTMENT
PERCENTAGE.

(a) IN GENERAL.—Section 1886(d)(5)(B)(ii)
(42 U.S.C. 1395ww(d)(5)(B)(ii)) is amended—

(1) in subclause (VI), by striking ‘and”
after the semicolon at the end;

(2) in subclause (VII)—

(A) by striking ‘“‘on or after October 1,
2002’ and inserting ‘‘during fiscal year 2003’’;
and

(B) by striking the period at the end and
inserting a semicolon; and

(3) by adding at the end the following new
subclauses:

“(VIII) during each of fiscal years 2004 and
2005, ‘¢’ is equal to 1.36; and

‘(IX) on or after October 1, 2005, ‘¢’ is equal
to0 1.355.”".

(b) CONFORMING AMENDMENT RELATING TO
DETERMINATION OF STANDARDIZED AMOUNT.—
Section 1886(d)(2)(C)(1) (42 U.s.C.
1395ww(d)(2)(C)(i)) is amended—

(1) by striking 1999 or”’ and inserting
£1999,”’; and

(2) by inserting ‘¢, or the Prescription Drug
and Medicare Improvement Act of 2003’ after
2000,

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to dis-
charges occurring on or after October 1, 2003.
SEC. 415. CALCULATION OF WAGE INDICES FOR

HOSPITALS.

(a) IN GENERAL.—Notwithstanding any
other provision of law, in the calculation of
a wage index in a State for purposes of mak-
ing payments for discharge waive such other
criteria for re-classification as deemed ap-
propriate by the Secretary.

SEC. 416. CONFORMING CHANGES REGARDING
FEDERALLY QUALIFIED HEALTH
CENTERS.

Section 1833(a)(3) (42 U.S.C. 13951(a)(3)) is
amended by inserting ‘‘(which regulations
shall exclude any cost incurred for the provi-
sion of services pursuant to a contract with
an eligible entity (as defined in section
1860D(4)) operating a Medicare Prescription
Drug plan or with an entity with a contract
under section 1860D-13(e), for which payment
is made by the entity)’’ after ‘‘the Secretary
may prescribe in regulations’.

SEC. 417. INCREASE FOR HOSPITALS WITH DIS-
PROPORTIONATE INDIGENT CARE
REVENUES.

(a) DISPROPORTIONATE SHARE ADJUSTMENT
PERCENTAGE.—Section 1886(d)(6)(F)(dii) (42
U.S.C. 139%5ww(d)(5)(F)(iii)) is amended by
striking ‘35 percent’” and inserting ‘‘35 per-
cent (or, for discharges occurring on or after
October 1, 2003, 40 percent)”’.

(b) CAPITAL CosTs.—Section 1886(g)(1)(B)
(42 U.S.C. 1395ww(g)(1)(B)) is amended—

(1) in clause (iii), by striking ‘‘and’ at the
end;

(2) in clause (iv), by striking the period at
the end and inserting ‘‘, and’’; and

(3) by adding at the end the following new
clause:

“(v) in the case of cost reporting periods
beginning on or after October 1, 2003, shall
provide for a disproportionate share adjust-
ment in the same manner as section
1886(d)(5)(F)(iii).”.

SEC. 418. TREATMENT OF GRANDFATHERED
LONG-TERM CARE HOSPITALS.

(a) IN GENERAL.—The last sentence of sec-
tion 1886(d)(1)(B) is amended by inserting ‘,
and the Secretary may not impose any spe-
cial conditions on the operation, size, num-
ber of beds, or location of any hospital so
classified for continued participation under
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this title or title XIX or for continued classi-
fication as a hospital described in clause
(iv)”’ before the period at the end.

(b) TREATMENT OF PROPOSED REVISION.—
The Secretary shall not adopt the proposed
revision to section 412.22(f) of title 42, Code
of Federal Regulations contained in 68 Fed-
eral Register 27154 (May 19, 2003) or any revi-
sion reaching the same or substantially the
same result as such revision.

(c) EFFECTIVE DATE.—The amendment
made by, and provisions of, this section shall
apply to cost reporting periods ending on or
after December 31, 2002.

On page 440, line 2, insert closing quotation
marks and a period after the period at the
end.

Beginning on page 441, strike line 19 and
all that follows through page 442, line 2.

Beginning on page 445, strike line 5 and all
that follows through page 446, line 6, and in-
sert the following:

SEC. 426. TEMPORARY INCREASE FOR GROUND
AMBULANCE SERVICES.

Section 1834(1) (42 TU.S.C. 139%5m(l)), as
amended by section 405(b)(2), is amended by
adding at the end the following new para-
graphs:

¢(10) TEMPORARY INCREASE FOR GROUND AM-
BULANCE SERVICES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of this subsection, in the
case of ground ambulance services furnished
on or after January 1, 2005, and before Janu-
ary 1, 2008, for which the transportation
originates in—

‘(i) a rural area described in paragraph (9)
or in a rural census tract described in such
paragraph, the fee schedule established
under this section shall provide that the rate
for the service otherwise established, after
application of any increase under such para-
graph, shall be increased by 5 percent; and

“‘(i1) an area not described in clause (i), the
fee schedule established under this section
shall provide that the rate for the service
otherwise established shall be increased by 2
percent.

“(B) APPLICATION OF INCREASED PAYMENTS
AFTER 2007.—The increased payments under
subparagraph (A) shall not be taken into ac-
count in calculating payments for services
furnished on or after the period specified in
such subparagraph.

¢(11) CONVERSION FACTOR ADJUSTMENTS.—
The Secretary shall not adjust downward the
conversion factor in any year because of an
evaluation of the prior year conversion fac-
tor.”.

Beginning on page 470, strike line 21 and
all that follows through page 471, line 13, and
insert the following:

‘(B) Subject to subparagraph (E), in the
case of dialysis services furnished in 2005, the
composite rate for such services shall be an
amount equal to the composite rate estab-
lished under subparagraph (A), increased by
0.05 percent and further increased by 1.6 per-
cent.

‘“(C) Subject to subparagraph (E), in the
case of dialysis services furnished in 2006, the
composite rate for such services shall be an
amount equal to the composite rate estab-
lished under subparagraph (B), increased by
0.05 percent and further increased by 1.6 per-
cent.

‘(D) Subject to subparagraph (E), in the
case of dialysis services furnished in 2007 and
all subsequent years, the composite rate for
such services shall be an amount equal to
the composite rate established under this
paragraph for the previous year, increased by
0.05 percent.

On page 486, line 3, insert ‘‘and’ after the
semicolon at the end.

On page 486, line 4, insert ““(I)”" after “‘(ii)”.

On page 486, line 8, strike ‘‘and’ and insert
“or”.
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On page 486, line 9, strike ‘‘(iii)”’ and insert
“aIn.

On page 488, after line 25, add the fol-
lowing:

(¢) LIMITATION OF EXPENDITURES IN YEARS
PRIOR TO 2014.—

(1) IN GENERAL.—The Secretary shall en-
sure that the total amount of expenditures
under title XVIII of the Social Security Act
(including amounts expended by reason of
this section) in a year prior to 2014 does not
exceed the sum of—

(A) the total amount of expenditures under
such title XVIII that would have made if this
section had not been enacted; and

(B) the applicable amount.

(2) APPLICABLE AMOUNT.—For purposes of
paragraph (1), the term ‘‘applicable amount”
means—

(A) for 2005, $32,000,000;

(B) for 2006, $34,000,000;

(C) for 2007, $36,000,000;

(D) for 2008, $38,000,000;

(E) for 2009, $40,000,000;

(F) for 2010, $42,000,000;

(G) for 2011, $44,000,000;

(H) for 2012, $48,000,000; and

(D for 2013, $50,000,000.

(3) STEPS TO ENSURE FUNDING LIMITATION
NOT VIOLATED.—If the Secretary determines
that the application of this section will re-
sult in the funding limitation described in
paragraph (1) being violated for any year, the
Secretary shall take appropriate steps to
stay within such funding limitation, includ-
ing through limiting the number of clinical
trials deemed under subsection (a) and only
covering a portion of the routine costs de-
scribed in such subsection.

On page 516, after line 22, add the fol-
lowing:

SEC. 446. AUTHORIZATION OF REIMBURSEMENT
FOR ALL MEDICARE PART B SERV-
ICES FURNISHED BY CERTAIN IN-
DIAN HOSPITALS AND CLINICS.

(a) IN GENERAL.—Section 1880(e) (42 U.S.C.
1395qq(e)) is amended—

(1) in paragraph (1)(A), by striking ‘‘for
services described in paragraph (2)”’ and in-
serting ‘‘for all items and services for which
payment may be made under such part’’;

(2) by striking paragraph (2); and

(3) by redesignating paragraph (3) as para-
graph (2).

(b) EFFECTIVE DATE.—The amendments
made by this section shall apply to items
and services furnished on or after October 1,
2004.

SEC. 447. COVERAGE OF CARDIOVASCULAR

SCREENING TESTS.

(a) COVERAGE.—Section 1861(s)(2) of the So-
cial Security Act (42 U.S.C. 1395x(s)(2)) is
amended—

(1) in subparagraph (U), by striking ‘“‘and”
at the end;

(2) in subparagraph (V)(iii), by inserting
“and” at the end; and

(3) by adding at the end the following new
subparagraph:

‘(W) cardiovascular screening tests (as de-
fined in subsection (ww)(1));”’.

(b) SERVICES DESCRIBED.—Section 1861 of
the Social Security Act (42 U.S.C. 1395x) is
amended by adding at the end the following
new subsection:

‘‘Cardiovascular Screening Tests

“(ww)(1l) The term ‘cardiovascular screen-
ing tests’ means the following diagnostic
tests for the early detection of cardio-
vascular disease:

‘“(A) Tests for the determination of choles-
terol levels.

‘“(B) Tests for the determination of lipid
levels of the blood.

‘(C) Such other tests for cardiovascular
disease as the Secretary may approve.
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“(2)(A) Subject to subparagraph (B), the
Secretary shall establish standards, in con-
sultation with appropriate organizations, re-
garding the frequency and type of cardio-
vascular screening tests.

‘(B) With respect to the frequency of car-
diovascular screening tests approved by the
Secretary under subparagraph (A), in no case
may the frequency of such tests be more
often than once every 2 years.”.

(c) FREQUENCY.—Section 1862(a)(1) of the
Social Security Act (42 U.S.C. 139y(a)(1)) is
amended—

(1) by striking ‘‘and’ at the end of subpara-
graph (H);

(2) by striking the semicolon at the end of
subparagraph (I) and inserting ‘¢, and”’; and

(3) by adding at the end the following new
subparagraph:

‘(J) in the case of a cardiovascular screen-
ing test (as defined in section 1861(ww)(1)),
which is performed more frequently than is
covered under section 1861(ww)(2).”".

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to tests fur-
nished on or after January 1, 2005.

SEC. 448. MEDICARE COVERAGE OF SELF-IN-
JECTED BIOLOGICALS.

(a) COVERAGE.—

(1) IN GENERAL.—Section 1861(s)(2)
U.S.C. 1395x(s)(2)) is amended—

(A) in subparagraph (U), by striking ‘“‘and”
at the end;

(B) in subparagraph
“‘and” at the end; and

(C) by adding at the end the following new
subparagraph:

“(W)(i) a self-injected biological (which is
approved by the Food and Drug Administra-
tion) that is prescribed as a complete re-
placement for a drug or biological (including
the same biological for which payment is
made under this title when it is furnished in-
cident to a physicians’ service) that would
otherwise be described in subparagraph (A)
or (B) and that is furnished during 2004 or
2005; and

‘“(ii) a self-injected drug that is used to
treat multiple sclerosis;”.

(2) CONFORMING AMENDMENT.—Subpara-
graphs (A) and (B) of section 1861(s)(2) of the
Social Security Act (42 U.S.C. 1395x(s)(2)) are
each amended by inserting ‘‘, except for any
drug or biological described in subparagraph
(W),” after “which”’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall apply to drugs
and biologicals furnished on or after January
1, 2004 and before January 1, 2006.

SEC. 449. EXTENSION OF MEDICARE SECONDARY
PAYER RULES FOR INDIVIDUALS
WITH END-STAGE RENAL DISEASE.

Section 1862(b)(1)(C) (42 U.s.C.
1395y(b)(1)(C)) is amended—

(1) in the last sentence, by inserting ¢, and
before January 1, 2004’ after ‘‘prior to such
date)’’; and

(2) by adding at the end the following new
sentence: ‘‘Effective for items and services
furnished on or after January 1, 2004 (with
respect to periods beginning on or after June
1, 2002), clauses (i) and (ii) shall be applied by
substituting ‘36-month’ for ‘12-month’ each
place it appears in the first sentence.

SEC. 450. REQUIRING THE INTERNAL REVENUE
SERVICE TO DEPOSIT INSTALLMENT
AGREEMENT AND OTHER FEES IN
THE TREASURY AS MISCELLANEOUS
RECEIPTS.

Notwithstanding any other provision of
law, the Secretary of the Treasury is re-
quired to deposit in the Treasury as mis-
cellaneous receipts any fee receipts, includ-
ing fees from installment agreements and re-
structured installment agreements, collected
under the authority provided by Section 3 of
the Administrative Provisions of the Inter-
nal Revenue Service of Public Law 103-329,

(42

(V), by inserting
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the Treasury, Postal Service and General
Government Appropriations Act, 1995. Fees
collected under this section shall be avail-
able for use by the Internal Revenue Service
only to the extent that such authority is
provided in advance in an appropriations
Act.
SEC. 450A. INCREASING TYPES OF ORIGINATING
TELEHEALTH SITES AND FACILI-
TATING THE PROVISION OF TELE-
HEALTH SERVICES ACROSS STATE
LINES.

(a) INCREASING TYPES OF ORIGINATING
SITES.—Section 1834(m)(4)(C)(ii) (42 U.S.C.
1395m(m)(4)(C)(ii)) is amended by adding at
the end the following new subclauses:

“(VI) A skilled nursing facility (as defined
in section 1819(a)).

‘(VII) An assisted-living facility (as de-
fined by the Secretary).

‘“(VIII) A board-and-care home (as defined
by the Secretary).

“(IX) A county of community health clinic
(as defined by the Secretary).

‘“X) A community mental health center
(as described in section 1861(ff)(2)(B)).

‘(XI) A long-term care facility (as defined
by the Secretary).

“(XII) A facility operated by the Indian
Health Service or by an Indian tribe, tribal
organization, or an urban Indian organiza-
tion (as such terms are defined in section 4 of
the Indian Health Care Improvement Act (25
U.S.C. 1603)) directly, or under contract or
other arrangement.”.

(b) FACILITATING THE PROVISION OF TELE-
HEALTH SERVICES ACROSS STATE LINES.—

(1) IN GENERAL.—For purposes of expediting
the provision of telehealth services for which
payment is made under the medicare pro-
gram under section 1834(m) of the Social Se-
curity Act (42 U.S.C. 1395m(m)), across State
lines, the Secretary shall, in consultation
with representatives of States, physicians,
health care practitioners, and patient advo-
cates, encourage and facilitate the adoption
of State provisions allowing for multistate
practitioner licensure across State lines.

(2) DEFINITIONS.—In this subsection:

(A) TELEHEALTH SERVICE.—The term ‘‘tele-
health service” has the meaning given that
term in subparagraph (F)({i) of section
1834(m)(4) of the Social Security Act (42
U.S.C. 1395m(m)(4)).

(B) PHYSICIAN, PRACTITIONER.—The terms
“physician” and ‘‘practitioner’” have the
meaning given those terms in subparagraphs
(D) and (E), respectively, of such section.

(C) MEDICARE PROGRAM.—The term ‘‘medi-
care program’ means the program of health
insurance administered by the Secretary
under title XVIII of the Social Security Act
(42 U.S.C. 139 et seq.).

SEC. 450B. DEMONSTRATION PROJECT FOR COV-
ERAGE OF SURGICAL FIRST ASSIST-
ING SERVICES OF CERTIFIED REG-
ISTERED NURSE FIRST ASSISTANTS.

(a) DEMONSTRATION PROJECT.—The Sec-
retary shall conduct a demonstration project
under part B of title XVIIT of the Social Se-
curity Act under which payment is made for
surgical first assisting services furnished by
a certified registered nurse first assistant to
medicare beneficiaries.

(b) DEFINITIONS.—In this section:

(1) SURGICAL FIRST ASSISTING SERVICES.—
The term ‘‘surgical first assisting services”
means services consisting of first assisting a
physician with surgery and related pre-
operative, intraoperative, and postoperative
care (as determined by the Secretary) fur-
nished by a certified registered nurse first
assistant (as defined in paragraph (2)) which
the certified registered nurse first assistant
is legally authorized to perform by the State
in which the services are performed.

(2) CERTIFIED REGISTERED NURSE FIRST AS-
SISTANT.—The term ‘‘certified registered
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nurse first assistant’” means an individual
who—

(A) is a registered nurse and is licensed to
practice nursing in the State in which the
surgical first assisting services are per-
formed;

(B) has completed a minimum of 2,000
hours of first assisting a physician with sur-
gery and related preoperative,
intraoperative, and postoperative care; and

(C) is certified as a registered nurse first
assistant by an organization recognized by
the Secretary.

(c) PAYMENT RATES.—Payment under the
demonstration project for surgical first as-
sisting services furnished by a certified reg-
istered nurse first assistant shall be made at
the rate of 80 percent of the lesser of the ac-
tual charge for the services or 85 percent of
the amount determined under the fee sched-
ule established under section 1848(b) of the
Social Security Act (42 U.S.C. 1395w—-4(b)) for
the same services if furnished by a physician.

(d) DEMONSTRATION PROJECT SITES.—The
project established under this section shall
be conducted in 5 States selected by the Sec-
retary.

(e) DURATION.—The Secretary shall con-
duct the demonstration project for the 3-
year period beginning on the date that is 90
days after the date of the enactment of this
Act.

(f) REPORT.—Not later than January 1,
2007, the Secretary shall submit to Congress
a report on the project. The report shall in-
clude an evaluation of patient outcomes
under the project, as well as an analysis of
the cost effectiveness of the project.

(g) FUNDING.—

(1) IN GENERAL.—The Secretary shall pro-
vide for the transfer from the Federal Sup-
plementary Insurance Trust Fund estab-
lished under section 1841 of the Social Secu-
rity Act (42 U.S.C. 1395t) of such funds as are
necessary for the costs of carrying out the
project under this section.

(2) BUDGET NEUTRALITY.—In conducting the
project under this section, the Secretary
shall ensure that the aggregate payments
made by the Secretary do not exceed the
amount which the Secretary would have paid
if the project under this section was not im-
plemented.

(i) WAIVER AUTHORITY.—The Secretary
shall waive compliance with the require-
ments of title XVIII of the Social Security
Act to such extent and for such period as the
Secretary determines is necessary to con-
duct demonstration projects.

SEC. 450C. EQUITABLE TREATMENT FOR CHIL-
DREN’S HOSPITALS.

(a) IN GENERAL.—Section 1833(t)(7)(D)(ii)
(42 U.S.C. 13951(t)(7)(D)(ii)) is amended to
read as follows:

‘(i) PERMANENT TREATMENT FOR CANCER
HOSPITALS AND CHILDREN’S HOSPITALS.—

‘(I) IN GENERAL.—Subject to subclause (II),
in the case of a hospital described in clause
(iii) or (v) of section 1886(d)(1)(B), for covered
OPD services for which the PPS amount is
less than the pre-BBA amount, the amount
of payment under this subsection shall be in-
creased by the amount of such difference.

¢“(II) SPECIAL RULE FOR CERTAIN CHILDREN’S
HOSPITALS.—In the case of a hospital de-
scribed in section 1886(d)(1)(B)(iii) that is lo-
cated in a State with a reimbursement sys-
tem under section 1814(b)(3), but that is not
reimbursed under such system, for covered
OPD services furnished on or after October 1,
2003, and for which the PPS amount is less
than the greater of the pre-BBA amount or
the reasonable operating and capital costs
without reductions of the hospital in pro-
viding such services, the amount of payment
under this subsection shall be increased by
the amount of such difference.’”.
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SEC. 450D. TREATMENT OF PHYSICIANS’
ICES FURNISHED IN ALASKA.

Section 1848(b) (42 U.S.C. 139%5w—4(b)) is
amended—

(1) in paragraph (1), in the matter pre-
ceding subparagraph (A), by striking ‘‘para-
graph (2)”’ and inserting ‘‘paragraphs (2) and
(4)”; and

(2) by adding at the end the following new
paragraph:

‘(4) TREATMENT OF PHYSICIANS' SERVICES
FURNISHED IN ALASKA.—

‘““(A) IN GENERAL.—With respect to physi-
cians’ services furnished in Alaska on or
after January 1, 2004, and before January 1,
2006, the fee schedule for such services shall
be determined as follows:

‘(i) Subject to clause (ii), the payment
amount for a service furnished in a year
shall be an amount equal to—

‘(D in the case of services furnished in cal-
endar year 2004, 90 percent of the VA Alaska
fee schedule amount for the service for fiscal
year 2001; and

““(IT) in the case of services furnished in
calendar year 2005, the amount determined
under subclause (I) for 2004, increased by the
annual update determined under subsection
(d) for the year involved.

‘(i) In the case of a service for which
there was no VA Alaska fee schedule amount
for fiscal year 2001, the payment amount
shall be an amount equal to the sum of—

‘() the amount of payment for the service
that would otherwise apply under this sec-
tion; plus

‘“(II) an amount equal to the applicable
percent (as described in subparagraph (C)) of
the amount described in subclause (I).

‘“(B) VA ALASKA FEE SCHEDULE AMOUNT.—
For purposes of this paragraph, the term ‘VA
Alaska fee schedule amount’ means the
amount that was paid by the Department of
Veterans Affairs in Alaska in fiscal year 2001
for non-Department of Veterans Affairs phy-
sicians’ services associated with either out-
patient or inpatient care provided to individ-
uals eligible for hospital care or medical
services under chapter 17 of title 38, United
States Code, at a non-Department facility
(as that term is defined in section 1701(4) of
such title 38.

‘(C) APPLICABLE PERCENT.—For purposes of
this paragraph, the term ‘applicable percent’
means the weighted average percentage
(based on claims under this section) by
which the fiscal year 2001 VA Alaska fee
schedule amount for physicians’ services ex-
ceeded the amount of payment for such serv-
ices under this section that applied in Alas-
ka in 2001.”.

SEC. 450E. DEMONSTRATION PROJECT TO EXAM-
INE WHAT WEIGHT LOSS WEIGHT
MANAGEMENT SERVICES CAN COST
EFFECTIVELY REACH THE SAME RE-
SULT AS THE NIH DIABETES PRI-
MARY PREVENTION TRIAL STUDY: A
50 PERCENT REDUCTION IN THE
RISK FOR TYPE 2 DIABETES FOR IN-
DIVIDUALS WHO HAVE IMPAIRED
GLUCOSE TOLERANCE AND ARE
OBESE.

(a) IN GENERAL.—Inasmuch as the NIH Dia-
betes Primary Prevention Trial study proved
that the risk of type 2 diabetes could be cut
in half when the Institute of Medicine defini-
tion of successful weight loss (b percent
weight loss maintained for a year) is
achieved by individuals at risk for type 2 dia-
betes due to obesity and impaired glucose
tolerance, the Secretary shall conduct a
demonstration project to examine the cost
effectiveness and health benefits of providing
group weight loss management services to
achieve the same result for beneficiaries
under the medicare program under title
XVIII of the Social Security Act who are
obese and have impaired glucose tolerance.

(b) LIMITATION.—The cost of the group
weight loss management services provided

SERV-
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under subsection (a) shall not exceed the
cost per recipient per year of the medical nu-
tritional therapy benefit currently available
to medicare beneficiaries.

(Cc) SCOPE OF SERVICES.—

(1) DURATION.—The project shall be con-
ducted for a period of 2 fiscal years.

(2) SITES.—The Secretary shall designate
the sites at which to conduct the demonstra-
tion program under this section. In selecting
sites under this paragraph, the Secretary
shall give preference to sites located in—

(A) rural areas; or

(B) areas that have a high concentration of
Native Americans with type 2 diabetes.

(3) FUNDING.—

(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary shall provide for the
transfer from the Federal Supplementary In-
surance Trust Fund established under sec-
tion 1841 of such Act (42 U.S.C. 1395t) of such
funds as are necessary for the costs of car-
rying out the demonstration program under
this section.

(B) LIMITATION.—The total amount of the
payments that may be made under this sec-
tion shall not exceed $2,500,000 for each fiscal
year in which the project is conducted under
paragraph (1).

(d) COVERAGE AS MEDICARE PART B SERV-
ICES.—

(1) IN GENERAL.—Subject to the succeeding
provisions of this subsection, medical nutri-
tion therapy services furnished under the
project shall be considered to be services
covered under part B of title XVIII of the So-
cial Security Act (42 U.S.C. 1395j et seq.).

(2) PAYMENT.—Payment for such services
shall be made at a rate of 80 percent of the
lesser of the actual charge for the services or
85 percent of the fee schedule amount pro-
vided under section 1848 of the Social Secu-
rity Act (42 U.S.C. 139w-4) for the same serv-
ices if such services were furnished by a phy-
sician.

(3) APPLICATION OF LIMITS OF BILLING.—The
provisions of section 1842(b)(18) of the Social
Security Act (42 U.S.C. 1395u(b)(18)) shall
apply to a group weight loss management
professional furnishing services under the
project in the same manner as they to a
practitioner described in subparagraph (C) of
such section furnishing services under title
XVIII of such Act.

(e) REPORTS.—The Secretary shall submit
to the Committee on Ways and Means and
the Committee on Commerce of the House of
Representatives and the Committee on Fi-
nance of the Senate interim reports on the
project and a final report on the project not
later than the date that is 6 months after the
date on which the project concludes. The
final report shall include an evaluation of
the impact of the use of group weight loss
management services as part of medical nu-
trition therapy on medicare beneficiaries
and on the medicare program, including any
impact on reducing costs under the program
and improving the health of beneficiaries.

(f) DEFINITIONS.—For purposes of this sec-
tion:

(1) The term ‘‘obesity’’ means that an indi-
vidual has a Body Mass Index (BMI) of 30 and
above.

(2) GROUP WEIGHT LOSS MANAGEMENT SERV-
ICES.—The term ‘‘group weight loss manage-
ment services’” means comprehensive serv-
ices furnished to individuals who have been
diagnosed and referred by a physician as hav-
ing impaired glucose tolerance and who are
obese that consist of—

(A) assessment and treatment based on the
needs of individuals as determined by a
group weight loss management professional;
or

(B) a specific program or method that has
demonstrated its efficacy to produce and
maintain weight loss through results pub-
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lished in peer-reviewed scientific journals
using recognized research methods and sta-
tistical analysis that provides—

(i) assessment of current body weight and
recording of weight status at each meeting
session;

(ii) provision of a healthy eating plan;

(iii) provision of an activity plan;

(iv) provision of a behavior modification
plan; and

(v) a weekly group support meeting.

(3) GROUP WEIGHT LOSS MANAGEMENT PRO-
FESSIONAL.—The term ‘‘group weight 1loss
management professional” means an indi-
vidual who has completed training to provide
a program or method that has completed
clinical trials and has demonstrated its effi-
cacy through publications in peer-reviewed
scientific journals who—

(A)({) holds a baccalaureate or higher de-
gree granted by a regionally accredited col-
lege or university in the United States (or an
equivalent foreign degree) in nutrition social
work, psychology with experience in behav-
ioral modification methods to reduce obe-
sity; or

(ii) has completed a curriculum of training
for a specific behavioral based weight man-
agement program as described in section
(4)(A)(2) and recommended in the NIH Clin-
ical Guidelines on Identification, Evalua-
tion, and Treatment of Overweight and Obe-
sity in Adults, chapter 4, section H, parts 1,
2, 3, 4, and pursuant to guidelines by the Sec-
retary; and

(B)(1) is licensed or certified as a group
weight loss management professional by the
State in which the services are performed; or

(ii) is certified by an organization that
meets such criteria as the Secretary estab-
lishes with—

(I) national organizations representing
consumers such as the American Obesity As-
sociation and the elderly; and

(IT) such other organizations as the Sec-
retary determines appropriate.

On page 529, between lines 8 and 9, insert
the following:

SEC. 455. FRONTIER EXTENDED STAY CLINIC
DEMONSTRATION PROJECT.

(a) AUTHORITY T0 CONDUCT DEMONSTRATION
PROJECT.—The Secretary shall waive such
provisions of the medicare program estab-
lished under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.) as are nec-
essary to conduct a demonstration project
under which frontier extended stay clinics
described in subsection (b) in isolated rural
areas are treated as providers of items and
services under the medicare program.

(b) CLINICS DESCRIBED.—A frontier ex-
tended stay clinic is described in this sub-
section if the clinic—

(1) is located in a community where the
closest short-term acute care hospital or
critical access hospital is at least 75 miles
away from the community or is inaccessible
by public road; and

(2) is designed to address the needs of—

(A) seriously or critically ill or injured pa-
tients who, due to adverse weather condi-
tions or other reasons, cannot be transferred
quickly to acute care referral centers; or

(B) patients who need monitoring and ob-
servation for a limited period of time.

(c) DEFINITIONS.—In this section, the terms
“hospital” and ‘‘critical access hospital”
have the meanings given such terms in sub-
sections (e) and (mm), respectively, of sec-
tion 1861 of the Social Security Act (42
U.S.C. 1395x).

SEC. 456. MEDICARE SECONDARY PAYOR (MSP)
PROVISIONS.

(a) TECHNICAL AMENDMENT CONCERNING
SECRETARY’S AUTHORITY TO MAKE CONDI-
TIONAL PAYMENT WHEN CERTAIN PRIMARY
PLANS DO NOT PAY PROMPTLY.—
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(1) IN GENERAL.—Section 1862(b)(2)
U.S.C. 1395y(b)(2)) is amended—

(A) in subparagraph (A)(ii), by striking
“promptly (as determined in accordance
with regulations)’’;

(B) in subparagraph (B)—

(i) by redesignating clauses (i) through (iii)
as clauses (ii) through (iv), respectively; and

(ii) by inserting before clause (ii), as so re-
designated, the following new clause:

‘(i) AUTHORITY TO MAKE CONDITIONAL PAY-
MENT.—The Secretary may make payment
under this title with respect to an item or
service if a primary plan described in sub-
paragraph (A)(ii) has not made or cannot
reasonably be expected to make payment
with respect to such item or service prompt-
ly (as determined in accordance with regula-
tions). Any such payment by the Secretary
shall be conditioned on reimbursement to
the appropriate Trust Fund in accordance
with the succeeding provisions of this sub-
section.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall be effective as if
included in the enactment of title III of the
Medicare and Medicaid Budget Reconcili-
ation Amendments of 1984 (Public Law 98-
369).

(b) CLARIFYING AMENDMENTS TO CONDI-
TIONAL PAYMENT PROVISIONS.—Section
1862(b)(2) (42 U.S.C. 139%y(b)(2)) is further
amended—

(1) in subparagraph (A), in the matter fol-
lowing clause (ii), by inserting the following
sentence at the end: ‘‘An entity that engages
in a business, trade, or profession shall be
deemed to have a self-insured plan if it car-
ries its own risk (whether by a failure to ob-
tain insurance, or otherwise) in whole or in
part.”;

(2) in subparagraph (B)(ii), as redesignated
by subsection (a)(2)(B)—

(A) by striking the first sentence and in-
serting the following: ‘““‘A primary plan, and
an entity that receives payment from a pri-
mary plan, shall reimburse the appropriate
Trust Fund for any payment made by the
Secretary under this title with respect to an
item or service if it is demonstrated that
such primary plan has or had a responsi-
bility to make payment with respect to such
item or service. A primary plan’s responsi-
bility for such payment may be dem-
onstrated by a judgment, a payment condi-
tioned upon the recipient’s compromise,
waiver, or release (whether or not there is a
determination or admission of liability) of
payment for items or services included in a
claim against the primary plan or the pri-
mary plan’s insured, or by other means.”’;
and

(B) in the final sentence, by striking ‘‘on
the date such notice or other information is
received’” and inserting ‘‘on the date notice
of, or information related to, a primary
plan’s responsibility for such payment or
other information is received’’; and

(3) in subparagraph (B)(iii), , as redesig-
nated by subsection (a)(2)(B), by striking the
first sentence and inserting the following:
“In order to recover payment made under
this title for an item or service, the United
States may bring an action against any or
all entities that are or were required or re-
sponsible (directly, as an insurer or self-in-
surer, as a third-party administrator, as an
employer that sponsors or contributes to a
group health plan, or large group health
plan, or otherwise) to make payment with
respect to the same item or service (or any
portion thereof) under a primary plan. The
United States may, in accordance with para-
graph (3)(A) collect double damages against
any such entity. In addition, the United
States may recover under this clause from
any entity that has received payment from a
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primary plan or from the proceeds of a pri-

mary plan’s payment to any entity.”.

(c) CLERICAL AMENDMENTS.—Section 1862(b)
(42 U.S.C. 1395y(b)) is amended—

(1) in paragraph (1)(A), by moving the in-
dentation of clauses (ii) through (v) 2 ems to
the left; and

(2) in paragraph (3)(A), by striking ‘‘such”
before ‘‘paragraphs’’.

SEC. 457. MEDICARE PANCREATIC ISLET CELL
TRANSPLANT DEMONSTRATION
PROJECT.

(a) ESTABLISHMENT.—In order to test the
appropriateness of pancreatic islet cell
transplantation, not later than 120 days after
the date of the enactment of this Act, the
Secretary shall establish a demonstration
project which the Secretary, provides for
payment under the medicare program under
title XVIII of the Social Security Act for
pancreatic islet cell transplantation and re-
lated items and services in the case of medi-
care beneficiaries who have type I (juvenile)
diabetes and have end stage renal disease.

(b) DURATION OF PROJECT.—The authority
of the Secretary to conduct the demonstra-
tion project under this section shall termi-
nate on the date that is 5 years after the
date of the establishment of the project.

(¢c) EVALUATION AND REPORT.—The Sec-
retary shall conduct an evaluation of the
outcomes of the demonstration project. Not
later than 120 days after the date of the ter-
mination of the demonstration project under
subsection (b), the Secretary shall submit to
Congress a report on the project, including
recommendations for such legislative and
administrative action as the Secretary
deems appropriate.

(d) PAYMENT METHODOLOGY.—The Sec-
retary shall establish an appropriate pay-
ment methodology for the provision of items
and services under the demonstration
project, which may include a payment meth-
odology that bundles, to the maximum ex-
tent feasible, payment for all such items and
services.

SEC. 458. INCREASE IN MEDICARE PAYMENT FOR
CERTAIN HOME HEALTH SERVICES.

(a) IN GENERAL.—Section 1895 of the Social
Security Act (42 U.S.C. 1395fff) is amended by
adding at the end the following:

“(f) INCREASE IN PAYMENT FOR SERVICES
FURNISHED IN A RURAL AREA.—

‘(1) IN GENERAL.—In the case of home
health services furnished in a rural area (as
defined in section 1886(d)(2)(D)) on or after
October 1, 2004, and before October 1, 2006,
the Secretary shall increase the payment
amount otherwise made under this section
for such services by 10 percent.

‘(2) WAIVER OF BUDGET NEUTRALITY.—The
Secretary shall not reduce the standard pro-
spective payment amount (or amounts)
under this section applicable to home health
services furnished during any period to offset
the increase in payments resulting from the
application of paragraph (1).”.

(b) PAYMENT ADJUSTMENT.—Section
1895(b)(5) of the Social Security Act (42 U.S.
C. 1395fff(b)(5)) is amended by adding at the
end the following:‘ ‘Notwithstanding this
paragraph, the total amount of the addi-
tional payments or payment adjustments
made under this paragraph may not exceed,
with respect to fiscal year 2004, 3 percent,
and, with respect to fiscal years 2005 and
2006, 4 percent, of the total payments pro-
jected or estimated to be made based on the
prospective payment system under this sub-
section in the year involved.”’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
furnished on or after October 1, 2003.

SEC. 459. SENSE OF THE SENATE CONCERNING
MEDICARE PAYMENT UPDATE FOR
PHYSICIANS AND OTHER HEALTH
PROFESSIONALS.

(a) FINDINGS.—The Senate makes the fol-
lowing findings:
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(1) The formula by which medicare pay-
ments are updated each year for services fur-
nished by physicians and other health profes-
sionals is fundamentally flawed.

(2) The flawed physician payment update
formula is causing a continuing physician
payment crisis, and, without congressional
action, medicare payment rates for physi-
cians and other practitioners are predicted
to fall by 4.2 percent in 2004.

(3) A physician payment cut in 2004 would
the fifth cut since 1991, and would be on top
of a 5.4 percent cut in 2002, with additional
cuts estimated for 2005, 2006, and 2007. From
1991 through 2003, payment rates for physi-
cians and health professionals fell 14 percent
behind practice cost inflation as measured
by medicare’s own conservative estimates.

(4) The sustainable growth rate (SGR) ex-
penditure target, which is the basis for the
physician payment update, is linked to the
gross domestic product and penalizes physi-
cians and other practitioners for volume in-
creases that they cannot control and that
the government actively promotes through
new coverage decisions, quality improve-
ment activities, and other initiatives that,
while beneficial to patients, are not reflected
in the SGR.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that medicare beneficiary ac-
cess to quality care may be compromised if
Congress does not take action to prevent
cuts in 2004 and the following years that re-
sult from the SGR formula.

On page 542, strike lines 18 through 23, and
insert the following:

‘(D) REVIEW ENTITY DEFINED.—For pur-
poses of this subsection, the term ‘review en-
tity’ means an entity of up to 3 qualified re-
viewers drawn from existing appeals levels
other than the redetermination level.”.

On page 569, between lines 3 and 4, insert
the following:

SEC. 518. REVISIONS TO APPEALS TIMEFRAMES.
Section 1869 (42 U.S.C. 1395ff) is amended—
(1) in subsection (a)(3)(C)(ii), by striking

¢“30-day period’ each place it appears and in-

serting ‘‘60-day period’’;

(2) in subsection (c)(3)(C)(1),
¢30-day period’” and inserting
riod”’;

(3) in subsection (d)(1)(A), by striking ‘90-
day period” and inserting ‘‘120-day period’’;
and

(4) in subsection (d)(2)(A), by striking ‘‘90-
day period’”’ and inserting ‘‘120-day period’’.
SEC. 519. ELIMINATION OF REQUIREMENT TO

USE SOCIAL SECURITY ADMINISTRA-
TION ADMINISTRATIVE LAW
JUDGES.

The first sentence of section 1869(f)(2)(A)(1)
(42 U.S.C. 1395ff(f)(2)(A)(1)) is amended by
striking ‘‘of the Social Security Administra-
tion”.

SEC. 520. ELIMINATION OF REQUIREMENT FOR

DE NOVO REVIEW BY THE DEPART-
MENTAL APPEALS BOARD.

Section 1869(d)(2) (42 U.S.C. 1395ff(d)(2)) is
amended to read as follows:

‘(2) DEPARTMENTAL APPEALS BOARD RE-
VIEW.—The Departmental Appeals Board of
the Department of Health and Human Serv-
ices shall conduct and conclude a review of
the decision on a hearing described in para-
graph (1) and make a decision or remand the
case to the administrative law judge for re-
consideration by not later than the end of
the 90-day period beginning on the date a re-
quest for review has been timely filed.”’.

On page 595, strike lines 1 through 6.

On page 603, after line 25, insert the fol-
lowing:

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out section
1874A(f) of the Social Security Act, as added
by subsection (a).

by striking
“60-day pe-
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On page 625, between lines 19 and 20, insert
the following:
Subtitle F—Other Improvements
SEC. 551. INCLUSION OF ADDITIONAL INFORMA-
TION IN NOTICES TO BENEFICIARIES
ABOUT SKILLED NURSING FACILITY
AND HOSPITAL BENEFITS.

(a) IN GENERAL.—The Secretary shall pro-
vide that in medicare beneficiary notices
provided (under section 1806(a) of the Social
Security Act, 42 U.S.C. 1395b-7(a)) with re-
spect to the provision of post-hospital ex-
tended care services and inpatient hospital
services under part A of title XVIII of the
Social Security Act, there shall be included
information on the number of days of cov-
erage of such services remaining under such
part for the medicare beneficiary and spell of
illness involved.

(b) EFFECTIVE DATE.—Subsection (a) shall
apply to notices provided during calendar
quarters beginning more than 6 months after
the date of enactment of this Act.

SEC. 552. INFORMATION ON MEDICARE-CER-
TIFIED SKILLED NURSING FACILI-
TIES IN HOSPITAL DISCHARGE
PLANS.

(a) AVAILABILITY OF DATA.—The Secretary
shall publicly provide information that en-
ables hospital discharge planners, medicare
beneficiaries, and the public to identify
skilled nursing facilities that are partici-
pating in the medicare program.

(b) INCLUSION OF INFORMATION IN CERTAIN
HOSPITAL DISCHARGE PLANS.—

(1) IN GENERAL.—Section 1861(ee)(2)(D) (42
U.S.C. 1395x(ee)(2)(D)) is amended—

(A) by striking ‘‘hospice services’ and in-
serting ‘‘hospice care and post-hospital ex-
tended care services’’; and

(B) by inserting before the period at the
end the following: “‘and, in the case of indi-
viduals who are likely to need post-hospital
extended care services, the availability of
such services through facilities that partici-
pate in the program under this title and that
serve the area in which the patient resides’’.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to dis-
charge plans made on or after such date as
the Secretary shall specify, but not later
than 6 months after the date the Secretary
provides for availability of information
under subsection (a).

SEC. 553. EVALUATION AND MANAGEMENT DOCU-
MENTATION GUIDELINES CONSIDER-
ATION.

The Secretary shall ensure, before making
changes in documentation guidelines for, or
clinical examples of, or codes to report eval-
uation and management physician services
under title XVIII of Social Security Act,
that the process used in developing such
guidelines, examples, or codes was widely
consultative among physicians, reflects a
broad consensus among specialties, and
would allow verification of reported and fur-
nished services.

SEC. 554. COUNCIL FOR TECHNOLOGY AND INNO-
VATION.

Section 1868 (42 U.S.C. 1395ee), as amended
by section 534(a), is amended by adding at
the end the following new subsection:

¢“(c) COUNCIL FOR TECHNOLOGY AND INNOVA-
TION.—

‘(1) ESTABLISHMENT.—The Secretary shall
establish a Council for Technology and Inno-
vation within the Centers for Medicare &
Medicaid Services (in this section referred to
as ‘CMS’).

‘“(2) CoMPOSITION.—The Council shall be
composed of senior CMS staff and clinicians
and shall be chaired by the Executive Coordi-
nator for Technology and Innovation (ap-
pointed or designated under paragraph (4)).

‘“(3) DuTiEs.—The Council shall coordinate
the activities of coverage, coding, and pay-
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ment processes under this title with respect
to new technologies and procedures, includ-
ing new drug therapies, and shall coordinate
the exchange of information on new tech-
nologies between CMS and other entities
that make similar decisions.

‘(4) EXECUTIVE COORDINATOR FOR TECH-
NOLOGY AND INNOVATION.—The Secretary
shall appoint (or designate) a noncareer ap-
pointee (as defined in section 3132(a)(7) of
title 5, United States Code) who shall serve
as the Executive Coordinator for Technology
and Innovation. Such executive coordinator
shall report to the Administrator of CMS,
shall chair the Council, shall oversee the
execution of its duties, and shall serve as a
single point of contact for outside groups
and entities regarding the coverage, coding,
and payment processes under this title.”.
SEC. 555. TREATMENT OF CERTAIN DENTAL

CLAIMS.

(a) IN GENERAL.—Section 1862 (42 U.S.C.
1395y) is amended by adding after subsection
(g) the following new subsection:

‘“(h)(1) Subject to paragraph (2), a group
health plan (as defined in subsection
(a)(1)(A)(v)) providing supplemental or sec-
ondary coverage to individuals also entitled
to services under this title shall not require
a medicare claims determination under this
title for dental benefits specifically excluded
under subsection (a)(12) as a condition of
making a claims determination for such ben-
efits under the group health plan.

‘“(2) A group health plan may require a
claims determination under this title in
cases involving or appearing to involve inpa-
tient dental hospital services or dental serv-
ices expressly covered under this title pursu-
ant to actions taken by the Secretary.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date that is 60 days after the date of en-
actment of this Act.

On page 629, between lines 17 and 18, insert
the following:

(d) URBAN HEALTH PROVIDER ADJUST-
MENT.—

(1) IN GENERAL.—Beginning with fiscal year
2004, notwithstanding section 1923(f) of the
Social Security Act (42 U.S.C. 1396r-4(f)) and
subject to paragraph (3), with respect to a
State, payment adjustments made under
title XIX of the Social Security Act (42
U.S.C. 1396 et seq.) to a hospital described in
paragraph (2) shall be made without regard
to the DSH allotment limitation for the
State determined under section 1923(f) of
that Act (42 U.S.C. 1396r-4(f)).

(2) HOSPITAL DESCRIBED.—A hospital is de-
scribed in this paragraph if the hospital—

(A) is owned or operated by a State (as de-
fined for purposes of title XIX of the Social
Security Act), or by an instrumentality or a
municipal governmental unit within a State
(as so defined) as of January 1, 2003; and

(B) is located in Marion County, Indiana.

(3) LIMITATION.—The payment adjustment
described in paragraph (1) for fiscal year 2004
and each fiscal year thereafter shall not ex-
ceed 175 percent of the costs of furnishing
hospital services described in section
1923(g)(1)(A) of the Social Security Act (42
U.S.C. 1396r-4(g)(1)(A)).

On page 633, after line 21, add the fol-
lowing:

(3) APPLICATION TO HAWAIL.—Section 1923(f)
(42 U.S.C. 1396r-4(f)), as amended by para-
graph (1), is amended—

(A) by redesignating paragraph (7) as para-
graph (8); and

(B) by inserting after paragraph (6), the
following:

“(7) TREATMENT OF HAWAII AS A LOW-DSH
STATE.—The Secretary shall compute a DSH
allotment for the State of Hawaii for each of
fiscal years 2004 and 2005 in the same manner
as DSH allotments are determined with re-
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spect to those States to which paragraph (5)
applies (but without regard to the require-
ment under such paragraph that total ex-
penditures under the State plan for dis-
proportionate share hospital adjustments for
any fiscal year exceeds 0).”.

On page 676, after line 22, add the fol-
lowing:

SEC. 615. EMPLOYER FLEXIBILITY.

(a) MEDICARE.—Nothing in part D of title
XVIII of the Social Security Act, as added by
section 101, shall be construed as—

(1) preventing employment-based retiree
health coverage (as defined in section 1860D-
20(e)(4)(B) of such Act, as so added) from pro-
viding coverage that is supplemental to the
benefits provided under a Medicare Prescrip-
tion Drug plan under such part or a
MedicareAdvantage plan under part C of
such title, as amended by this Act; or

(2) requiring employment-based retiree
health coverage (as so defined) that provides
medical benefits to retired participants who
are not eligible for medical benefits under
title XVIII of the Social Security Act or
under a plan maintained by a State or an
agency thereof to provide medical benefits,
or the same medical benefits, to retired par-
ticipants who are so eligible.

(b) ADEA.—

(1) IN GENERAL.—Section 4(1) of the Age
Discrimination in Employment Act of 1967
(29 U.S.C. 623(1)) is amended by adding at the
end the following:

‘“(4) An employee benefit plan (as defined
in section 3(3) of the Employee Retirement
Income Security Act of 1974 (29 U.S.C.
1002(3))) shall not be treated as violating sub-
section (a), (b), (c), or (e) solely because the
plan provides medical benefits to retired par-
ticipants who are not eligible for medical
benefits under title XVIII of the Social Secu-
rity Act (42 U.S.C. 1395 et seq.) or under a
plan maintained by a State or an agency
thereof, but does not provide medical bene-
fits, or the same medical benefits, to retired
participants who are so eligible.”

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall apply as of the
date of the enactment of this Act.

SEC. 616. 100 PERCENT FMAP FOR MEDICAL AS-
SISTANCE PROVIDED TO A NATIVE
HAWAITIAN THROUGH A FEDERALLY-
QUALIFIED HEALTH CENTER OR A
NATIVE HAWAIIAN HEALTH CARE
SYSTEM UNDER THE MEDICAID PRO-
GRAM.

(a) MEDICAID.—Section 1905(b) of the Social
Security Act (42 U.S.C. 1396d(b)) is amended,
in the third sentence, by inserting ‘¢, and
with respect to medical assistance provided
to a Native Hawaiian (as defined in section
12 of the Native Hawaiian Health Care Im-
provement Act) through a Federally-quali-
fied health center or a Native Hawaiian
health care system (as so defined) whether
directly, by referral, or under contract or
other arrangement between a Federally-
qualified health center or a Native Hawaiian
health care system and another health care
provider” before the period.

(b) EFFECTIVE DATE.—The amendment
made by this section applies to medical as-
sistance provided on or after the date of en-
actment of this Act.

SEC. 617. EXTENSION OF MORATORIUM.

(a) IN GENERAL.—Section 6408(a)(3) of the
Omnibus Budget Reconciliation Act of 1989,
as amended by section 13642 of the Omnibus
Budget Reconciliation Act of 1993 and sec-
tion 4758 of the Balanced Budget Act of 1997,
is amended—

(1) by striking ‘‘until December 31, 2002,
and

(2) by striking ‘“Kent Community Hospital
Complex in Michigan or.”

(b) EFFECTIVE DATES.—
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(1) PERMANENT EXTENSION.—The amend-
ment made by subsection (a)(1) shall take ef-
fect as if included in the amendment made
by section 4758 of the Balanced Budget Act of
1997.

(2) MODIFICATION.—The amendment made
by subsection (a)(2) shall take effect on the
date of enactment of this Act.

SEC. 618. GAO STUDY OF PHARMACEUTICAL
PRICE CONTROLS AND PATENT PRO-
TECTIONS IN THE G-7 COUNTRIES.

(a) STUDY.—The Comptroller General of
the United States shall conduct a study of
price controls imposed on pharmaceuticals
in France, Germany, Italy, Japan, the
United Kingdom and Canada to review the
impact such regulations have on consumers,
including American consumers, and on inno-
vation in medicine. The study shall include
the following:

(1) The pharmaceutical price control struc-
ture in each country for a wide range of
pharmaceuticals, compared with average
pharmaceutical prices paid by Americans
covered by private sector health insurance.

(2) The proportion of the cost for innova-
tion borne by American consumers, com-
pared with consumers in the other 6 coun-
tries.

(3) A review of how closely the observed
prices in regulated markets correspond to
the prices that efficiently distribute com-
mon costs of production (‘‘Ramsey prices’).

(4) A review of any peer-reviewed literature
that might show the health consequences to
patients in the listed countries that result
from the absence or delayed introduction of
medicines, including the cost of not having
access to medicines, in terms of lower life
expectancy and lower quality of health.

(5) The impact on American consumers, in
terms of reduced research into new or im-
proved pharmaceuticals (including the cost
of delaying the introduction of a significant
advance in certain major diseases), if similar
price controls were adopted in the United
States.

(6) The existing standards under inter-
national conventions, including the World
Trade Organization and the North American
Free Trade Agreement, regarding regulated
pharmaceutical prices, including any restric-
tions on anti-competitive laws that might
apply to price regulations and how economic
harm caused to consumers in markets with-
out price regulations may be remedied.

(7) In parallel trade regimes, how much of
the price difference between countries in the
European Union is captured by middlemen
and how much goes to benefit patients and
health systems where parallel importing is
significant.

(8) How much cost is imposed on the owner
of a property right from counterfeiting and
from international violations of intellectual
property rights for prescription medicines.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Comp-
troller General of the United States shall
submit to Congress a report on the study
conducted under subsection (a).

SEC. 619. SAFETY NET ORGANIZATIONS AND PA-
TIENT ADVISORY COMMISSION.

(a) IN GENERAL.—Title XI (42 U.S.C. 1320 et
seq.) is amended by adding at the end the fol-
lowing new part:

“PART D—SAFETY NET ORGANIZATIONS AND
PATIENT ADVISORY COMMISSION
‘““SAFETY NET ORGANIZATIONS AND PATIENT
ADVISORY COMMISSION

“SEC. 1181. (a) ESTABLISHMENT.—There is
hereby established the Safety Net Organiza-
tions and Patient Advisory Commission (in
this section referred to as the ‘Commission’).

“(b) REVIEW OF HEALTH CARE SAFETY NET
PROGRAMS AND REPORTING REQUIREMENTS.—

‘(1) REVIEW.—The Commission shall con-
duct an ongoing review of the health care
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safety net programs (as described in para-
graph (3)(C)) by—

‘““(A) monitoring each health care safety
net program to document and analyze the ef-
fects of changes in these programs on the
core health care safety net;

‘(B) evaluating the impact of the Emer-
gency Medical Treatment and Labor Act, the
Health Insurance Portability and Account-
ability Act of 1996, the Balanced Budget Act
of 1997, the Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of 1999, the
Medicare, Medicaid, and SCHIP Benefits Pro-
tection and Improvement Act of 2000, Pre-
scription Drug and Medicare Improvement
Act of 2003, and other forces on the capacity
of the core health care safety net to continue
their roles in the core health care safety net
system to care for uninsured individuals,
medicaid beneficiaries, and other vulnerable
populations;

‘“(C) monitoring existing data sets to as-
sess the status of the core health care safety
net and health outcomes for vulnerable pop-
ulations;

‘(D) wherever possible, linking and inte-
grating existing data systems to enhance the
ability of the core health care safety net to
track changes in the status of the core
health care safety net and health outcomes
for vulnerable populations;

‘‘(E) supporting the development of new
data systems where existing data are insuffi-
cient or inadequate;

‘“(F) developing criteria and indicators of
impending core health care safety net fail-
ure;

‘(&) establishing an early-warning system
to identify impending failures of core health
care safety net systems and providers;

‘““(H) providing accurate and timely infor-
mation to Federal, State, and local policy-
makers on the indicators that may lead to
the failure of the core health care safety net
and an estimate of the projected con-
sequences of such failures and the impact of
such a failure on the community;

‘“(I) monitoring and providing oversight for
the transition of individuals receiving sup-
plemental security income benefits, medical
assistance under title XIX, or child health
assistance under title XXI who enroll with a
managed care entity (as defined in section
1932(a)(1)(B)), including the review of—

‘(i) the degree to which health plans have
the capacity (including case management
and management information system infra-
structure) to provide quality managed care
services to such an individual;

‘“(ii) the degree to which these plans may
be overburdened by adverse selection; and

‘(iii) the degree to which emergency de-
partments are used by enrollees of these
plans; and

‘(J) identifying and disseminating the best
practices for more effective application of
the lessons that have been learned.

““(2) REPORTS.—

‘“(A) ANNUAL REPORTS.—Not later than
June 1 of each year (beginning with 2005), the
Commission shall, based on the review con-
ducted under paragraph (1), submit to the ap-
propriate committees of Congress a report
on—

‘(i) the health care needs of the uninsured;
and

‘“(ii) the financial and infrastructure sta-
bility of the Nation’s core health care safety
net.

“(B) AGENDA AND ADDITIONAL REVIEWS.—

‘“(i) AGENDA.—The Chair of the Commis-
sion shall consult periodically with the
Chairpersons and Ranking Minority Mem-
bers of the appropriate committees of Con-
gress regarding the Commission’s agenda and
progress toward achieving the agenda.

‘(i) ADDITIONAL REVIEWS.—The Commis-
sion shall conduct additional reviews and
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submit additional reports to the appropriate
committees of Congress on topics relating to
the health care safety net programs under
the following circumstances:

“(I) If requested by the Chairpersons or
Ranking Minority Members of such commit-
tees.

““(IT) If the Commission deems such addi-
tional reviews and reports appropriate.

¢(C) AVAILABILITY OF REPORTS.—The Com-
mission shall transmit to the Comptroller
General and the Secretary a copy of each re-
port submitted under this subsection and
shall make such reports available to the pub-
lic.

‘“(3) DEFINITIONS.—In this section:

‘““(A) APPROPRIATE COMMITTEES OF CON-
GRESS.—The term ‘appropriate committees
of Congress’ means the Committees on Ways
and Means and Energy and Commerce of the
House of Representatives and the Commit-
tees on Finance and Health, Education,
Labor, and Pensions of the Senate.

‘(B) CORE HEALTH CARE SAFETY NET.—The
term ‘core health care safety net’ means any
health care provider that—

‘(i) by legal mandate or explicitly adopted
mission, offers access to health care services
to patients, regardless of the ability of the
patient to pay for such services; and

‘(i) has a case mix that is substantially
comprised of patients who are uninsured,
covered under the medicaid program, cov-
ered under any other public health care pro-
gram, or are otherwise vulnerable popu-
lations.

Such term includes disproportionate share
hospitals, Federally qualified health centers,
other Federal, State, and locally supported
clinics, rural health clinics, local health de-
partments, and providers covered under the
Emergency Medical Treatment and Labor
Act.

¢(C) HEALTH CARE SAFETY NET PROGRAMS.—
The term ‘health care safety net programs’
includes the following:

‘(i) MEDICAID.—The
under title XIX.

‘(ii) SCHIP.—The State children’s health
insurance program under title XXI.

¢“(iii) MATERNAL AND CHILD HEALTH SERV-
ICES BLOCK GRANT PROGRAM.—The maternal
and child health services block grant pro-
gram under title V.

‘“(iv) FQHC PROGRAMS.—Each federally
funded program under which a health center
(as defined in section 330(1) of the Public
Health Service Act), a Federally qualified
health center (as defined in section
1861(aa)(4)), or a Federally-qualified health
center (as defined in section 1905(1)(2)(B)) re-
ceives funds.

‘“(v) RHC PROGRAMS.—Each federally fund-
ed program under which a rural health clinic
(as defined in section 1861(aa)(4) or 1905(1)(1))
receives funds.

‘“(vi) DSH PAYMENT PROGRAMS.—Each fed-
erally funded program under which a dis-
proportionate share hospital receives funds.

“(vii) EMERGENCY MEDICAL TREATMENT AND
ACTIVE LABOR ACT.—All care provided under
section 1867 for the uninsured, underinsured,
beneficiaries under title XIX, and other vul-
nerable individuals.

‘‘(viii) OTHER HEALTH CARE SAFETY NET
PROGRAMS.—Such term also includes any
other health care program that the Commis-
sion determines to be appropriate.

‘(D) VULNERABLE POPULATIONS.—The term
‘vulnerable populations’ includes uninsured
and underinsured individuals, low-income in-
dividuals, farm workers, homeless individ-
uals, individuals with disabilities, individ-
uals with HIV or AIDS, and such other indi-
viduals as the Commission may designate.

“(¢c) MEMBERSHIP.—

medicaid program
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‘(1) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 13 members ap-
pointed by the Comptroller General of the
United States (in this section referred to as
the ‘Comptroller General’), in consultation
with the appropriate committees of Con-
gress.

*“(2) QUALIFICATIONS.—

‘“(A) IN GENERAL.—The membership of the
Commission shall include individuals with
national recognition for their expertise in
health finance and economics, health care
safety net research and program manage-
ment, actuarial science, health facility man-
agement, health plans and integrated deliv-
ery systems, reimbursement of health facili-
ties, allopathic and osteopathic medicine (in-
cluding emergency medicine), and other pro-
viders of health services, and other related
fields, who provide a mix of different profes-
sionals, broad geographic representation,
and a balance between urban and rural rep-
resentatives.

‘(B) INCLUSION.—The membership of the
Commission shall include health profes-
sionals, employers, third-party payers, indi-
viduals skilled in the conduct and interpre-
tation of biomedical, health services, and
health economics research and expertise in
outcomes and effectiveness research and
technology assessment. Such membership
shall also include recipients of care from
core health care safety net and individuals
who provide and manage the delivery of care
by the core health care safety net.

“(C) MAJORITY NONPROVIDERS.—Individuals
who are directly involved in the provision, or
management of the delivery, of items and
services covered under the health care safety
net programs shall not constitute a majority
of the membership of the Commission.

‘(D) ETHICAL DISCLOSURE.—The Comp-
troller General shall establish a system for
public disclosure by members of the Commis-
sion of financial and other potential con-
flicts of interest relating to such members.

“(3) TERMS.—

‘““(A) IN GENERAL.—The terms of members
of the Commission shall be for 3 years except
that of the members first appointed, the
Comptroller General shall designate—

‘(i) four to serve a term of 1 year;

¢“(ii) four to serve a term of 2 years; and

‘“(iii) five to serve a term of 3 years.

‘(B) VACANCIES.—

‘(i) IN GENERAL.—A vacancy in the Com-
mission shall be filled in the same manner in
which the original appointment was made.

‘“(ii) APPOINTMENT.—Any member ap-
pointed to fill a vacancy occurring before the
expiration of the term for which the mem-
ber’s predecessor was appointed shall be ap-
pointed only for the remainder of that term.

‘(iii) TERMS.—A member may serve after
the expiration of that member’s term until a
successor has taken office.

*“(4) COMPENSATION.—

‘“(A) MEMBERS.—While serving on the busi-
ness of the Commission (including travel
time), a member of the Commission—

‘(i) shall be entitled to compensation at
the per diem equivalent of the rate provided
for level IV of the Executive Schedule under
section 5315 of title 5, United States Code;
and

‘‘(ii) while so serving away from home and
the member’s regular place of business, may
be allowed travel expenses, as authorized by
the Commission.

‘(B) TREATMENT.—For purposes of pay
(other than pay of members of the Commis-
sion) and employment benefits, rights, and
privileges, all personnel of the Commission
shall be treated as if they were employees of
the United States Senate.

‘“(6) CHAIR; VICE CHAIR.—The Comptroller
General shall designate a member of the
Commission, at the time of appointment of
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the member as Chair and a member as Vice
Chair for that term of appointment, except
that in the case of vacancy of the Chair or
Vice Chair, the Comptroller General may
designate another member for the remainder
of that member’s term.

‘“(6) MEETINGS.—The Commission shall
meet at the call of the Chair or upon the
written request of a majority of its members.

“(d) DIRECTOR AND STAFF; EXPERTS AND
CONSULTANTS.—Subject to such review as the
Comptroller General determines necessary
to ensure the efficient administration of the
Commission, the Commission may—

‘(1) employ and fix the compensation of an
Executive Director (subject to the approval
of the Comptroller General) and such other
personnel as may be necessary to carry out
the duties of the Commission under this sec-
tion (without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service);

‘(2) seek such assistance and support as
may be required in the performance of the
duties of the Commission under this section
from appropriate Federal departments and
agencies;

‘“(3) enter into contracts or make other ar-
rangements, as may be necessary for the
conduct of the work of the Commission
(without regard to section 3709 of the Re-
vised Statutes (41 U.S.C. 5));

‘“(4) make advance, progress, and other
payments which relate to the work of the
Commission;

‘“(5) provide transportation and subsistence
for persons serving without compensation;
and

‘(6) prescribe such rules and regulations as
it deems necessary with respect to the inter-
nal organization and operation of the Com-
mission.

“(e) POWERS.—

‘(1) OBTAINING OFFICIAL DATA.—

“(A) IN GENERAL.—The Commission may
secure directly from any department or
agency of the United States information nec-
essary for the Commission to carry the du-
ties under this section.

‘(B) REQUEST OF CHAIR.—Upon request of
the Chair, the head of that department or
agency shall furnish that information to the
Commission on an agreed upon schedule.

‘“(2) DATA COLLECTION.—In order to carry
out the duties of the Commission under this
section, the Commission shall—

““(A) use existing information, both pub-
lished and unpublished, where possible, col-
lected and assessed either by the staff of the
Commission or under other arrangements
made in accordance with this section;

‘(B) carry out, or award grants or con-
tracts for, original research and experimen-
tation, where existing information is inad-
equate; and

‘(C) adopt procedures allowing any inter-
ested party to submit information for the
Commission’s use in making reports and rec-
ommendations.

““(3) ACCESS OF GAO TO INFORMATION.—The
Comptroller General shall have unrestricted
access to all deliberations, records, and non-
proprietary data that pertains to the work of
the Commission, immediately upon request.
The expense of providing such information
shall be borne by the General Accounting Of-
fice.

‘“(4) PERIODIC AUDIT.—The Commission
shall be subject to periodic audit by the
Comptroller General.

“(f) APPLICATION OF FACA.—Section 14 of
the Federal Advisory Committee Act (b
U.S.C. App.) does not apply to the Commis-
sion.

““(g) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) REQUEST FOR APPROPRIATIONS.—The
Commission shall submit requests for appro-
priations in the same manner as the Comp-
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troller General submits requests for appro-

priations, but amounts appropriated for the

Commission shall be separate from amounts

appropriated for the Comptroller General.

‘(2) AUTHORIZATION.—There are authorized
to be appropriated such sums as may be nec-
essary to carry out the provisions of this sec-
tion.”.

(b) EFFECTIVE DATE.—The Comptroller
General of the United States shall appoint
the initial members of the Safety Net Orga-
nizations and Patient Advisory Commission
established under subsection (a) not later
than June 1, 2004.

SEC. 620. ESTABLISHMENT OF PROGRAM TO PRE-
VENT ABUSE OF NURSING FACILITY
RESIDENTS.

(a) IN GENERAL.—

(1) SCREENING OF SKILLED NURSING FACILITY
AND NURSING FACILITY PROVISIONAL EMPLOY-
EES.—

(A) MEDICARE PROGRAM.—Section 1819(b)
(42 U.S.C. 1395i-3(b)) is amended by adding at
the end the following:

‘“(8) SCREENING OF SKILLED NURSING FACIL-
ITY WORKERS.—

‘‘(A) BACKGROUND CHECKS OF PROVISIONAL
EMPLOYEES.—Subject to subparagraph (B)(ii),
after a skilled nursing facility selects an in-
dividual for a position as a skilled nursing
facility worker, the facility, prior to employ-
ing such worker in a status other than a pro-
visional status to the extent permitted under
subparagraph (B)(ii), shall—

‘(i) give such worker written notice that
the facility is required to perform back-
ground checks with respect to provisional
employees;

‘(ii) require, as a condition of employ-
ment, that such worker—

‘(I provide a written statement disclosing
any conviction for a relevant crime or find-
ing of patient or resident abuse;

‘“(II) provide a statement signed by the
worker authorizing the facility to request
the search and exchange of criminal records;

‘“(IITI) provide in person to the facility a
copy of the worker’s fingerprints or thumb
print, depending upon available technology;
and

“(IV) provide any other identification in-
formation the Secretary may specify in reg-
ulation;

‘‘(iii) initiate a check of the data collec-
tion system established under section 1128E
in accordance with regulations promulgated
by the Secretary to determine whether such
system contains any disqualifying informa-
tion with respect to such worker; and

‘(iv) if that system does not contain any
such disqualifying information—

“(I) request through the appropriate State
agency that the State initiate a State and
national criminal background check on such
worker in accordance with the provisions of
subsection (e)(6); and

“(IT) submit to such State agency the in-
formation described in subclauses (II)
through (IV) of clause (ii) not more than 7
days (excluding Saturdays, Sundays, and
legal public holidays under section 6103(a) of
title 5, United States Code) after completion
of the check against the system initiated
under clause (iii).

‘(B) PROHIBITION ON HIRING OF ABUSIVE
WORKERS.—

‘(i) IN GENERAL.—A skilled nursing facility
may not knowingly employ any skilled nurs-
ing facility worker who has any conviction
for a relevant crime or with respect to whom
a finding of patient or resident abuse has
been made.

‘“(ii) PROVISIONAL EMPLOYMENT.—After
complying with the requirements of clauses
(i), (i), and (iii) of subparagraph (A), a
skilled nursing facility may provide for a
provisional period of employment for a
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skilled nursing facility worker pending com-
pletion of the check against the data collec-
tion system described under subparagraph
(A)(iii) and the background check described
under subparagraph (A)(iv). Subject to clause
(iii), such facility shall maintain direct su-
pervision of the covered individual during
the worker’s provisional period of employ-
ment.

¢‘(iii) EXCEPTION FOR SMALL RURAL SKILLED
NURSING FACILITIES.—In the case of a small
rural skilled nursing facility (as defined by
the Secretary), the Secretary shall provide,
by regulation after consultation with pro-
viders of skilled nursing facility services and
entities representing beneficiaries of such
services, for an appropriate level of super-
vision with respect to any provisional em-
ployees employed by the facility in accord-
ance with clause (ii). Such regulation should
encourage the provision of direct supervision
of such employees whenever practicable with
respect to such a facility and if such super-
vision would not impose an unreasonable
cost or other burden on the facility.

“(C) REPORTING REQUIREMENTS.—A skilled
nursing facility shall report to the State any
instance in which the facility determines
that a skilled nursing facility worker has
committed an act of resident neglect or
abuse or misappropriation of resident prop-
erty in the course of employment by the fa-
cility.

‘(D) USE OF INFORMATION.—

‘(i) IN GENERAL.—A skilled nursing facility
that obtains information about a skilled
nursing facility worker pursuant to clauses
(iii) and (iv) of subparagraph (A) may use
such information only for the purpose of de-
termining the suitability of the worker for
employment.

¢(ii) IMMUNITY FROM LIABILITY.—A skilled
nursing facility that, in denying employ-
ment for an individual selected for hiring as
a skilled nursing facility worker (including
during the period described in subparagraph
(B)(ii)), reasonably relies upon information
about such individual provided by the State
pursuant to subsection (e)(6) or section 1128E
shall not be liable in any action brought by
such individual based on the employment de-
termination resulting from the information.

‘“(iii) CRIMINAL PENALTY.—Whoever know-
ingly violates the provisions of clause (i)
shall be fined in accordance with title 18,
United States Code, imprisoned for not more
than 2 years, or both.

“(BE) CIVIL PENALTY.—

‘(i) IN GENERAL.—A skilled nursing facility
that violates the provisions of this para-
graph shall be subject to a civil penalty in an
amount not to exceed—

“(I) for the first such violation, $2,000; and

‘“(IT) for the second and each subsequent
violation within any 5-year period, $5,000.

(i) KNOWING RETENTION OF WORKER.—In
addition to any civil penalty under clause
(i), a skilled nursing facility that—

“(I) knowingly continues to employ a
skilled nursing facility worker in violation
of subparagraph (A) or (B); or

“(II) knowingly fails to report a skilled
nursing facility worker under subparagraph
(©),
shall be subject to a civil penalty in an
amount not to exceed $5,000 for the first such
violation, and $10,000 for the second and each
subsequent violation within any 5-year pe-
riod.

*“(F') DEFINITIONS.—In this paragraph:

‘(1) CONVICTION FOR A RELEVANT CRIME.—
The term ‘conviction for a relevant crime’
means any Federal or State criminal convic-
tion for—

“(I) any offense described in paragraphs (1)
through (4) of section 1128(a); and

“(IT) such other types of offenses as the
Secretary may specify in regulations, taking
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into account the severity and relevance of
such offenses, and after consultation with
representatives of long-term care providers,
representatives of long-term care employees,
consumer advocates, and appropriate Fed-
eral and State officials.

‘(1) DISQUALIFYING INFORMATION.—The
term ‘disqualifying information’ means in-
formation about a conviction for a relevant
crime or a finding of patient or resident
abuse.

‘(iii) FINDING OF PATIENT OR RESIDENT
ABUSE.—The term ‘finding of patient or resi-
dent abuse’ means any substantiated finding
by a State agency under subsection (g)(1)(C)
or a Federal agency that a skilled nursing fa-
cility worker has committed—

‘“(I) an act of patient or resident abuse or
neglect or a misappropriation of patient or
resident property; or

‘“(IT) such other types of acts as the Sec-
retary may specify in regulations.

“(iv) SKILLED NURSING FACILITY WORKER.—
The term ‘skilled nursing facility worker’
means any individual (other than a volun-
teer) that has access to a patient of a skilled
nursing facility under an employment or
other contract, or both, with such facility.
Such term includes individuals who are li-
censed or certified by the State to provide
such services, and nonlicensed individuals
providing such services, as defined by the
Secretary, including nurse assistants, nurse
aides, home health aides, and personal care
workers and attendants.”.

(B) MEDICAID PROGRAM.—Section 1919(b) (42
U.S.C. 139%6r(b)) is amended by adding at the
end the following new paragraph:

‘“(8) SCREENING OF NURSING FACILITY WORK-
ERS.—

“(A) BACKGROUND CHECKS ON PROVISIONAL
EMPLOYEES.—Subject to subparagraph (B)(ii),
after a nursing facility selects an individual
for a position as a nursing facility worker,
the facility, prior to employing such worker
in a status other than a provisional status to
the extent permitted under subparagraph
(B)(ii), shall—

‘(i) give the worker written notice that
the facility is required to perform back-
ground checks with respect to provisional
employees;

‘(i) require, as a condition of employ-
ment, that such worker—

‘“(I) provide a written statement disclosing
any conviction for a relevant crime or find-
ing of patient or resident abuse;

‘“(IT) provide a statement signed by the
worker authorizing the facility to request
the search and exchange of criminal records;

‘“(IIT) provide in person to the facility a
copy of the worker’s fingerprints or thumb
print, depending upon available technology;
and

‘“(IV) provide any other identification in-
formation the Secretary may specify in reg-
ulation;

‘(iii) initiate a check of the data collec-
tion system established under section 1128E
in accordance with regulations promulgated
by the Secretary to determine whether such
system contains any disqualifying informa-
tion with respect to such worker; and

‘“(iv) if that system does not contain any
such disqualifying information—

‘“(I) request through the appropriate State
agency that the State initiate a State and
national criminal background check on such
worker in accordance with the provisions of
subsection (e)(8); and

“(IT) submit to such State agency the in-
formation described in subclauses (II)
through (IV) of clause (ii) not more than 7
days (excluding Saturdays, Sundays, and
legal public holidays under section 6103(a) of
title 5, United States Code) after completion
of the check against the system initiated
under clause (iii).
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‘(B) PROHIBITION ON HIRING OF ABUSIVE
WORKERS.—

‘(i) IN GENERAL.—A nursing facility may
not knowingly employ any nursing facility
worker who has any conviction for a rel-
evant crime or with respect to whom a find-
ing of patient or resident abuse has been
made.

‘(ii) PROVISIONAL EMPLOYMENT.—After
complying with the requirements of clauses
(i), (ii), and (iii) of subparagraph (A), a nurs-
ing facility may provide for a provisional pe-
riod of employment for a nursing facility
worker pending completion of the check
against the data collection system described
under subparagraph (A)(iii) and the back-
ground check described under subparagraph
(A)(@iv). Subject to clause (iii), such facility
shall maintain direct supervision of the
worker during the worker’s provisional pe-
riod of employment.

¢‘(iii) EXCEPTION FOR SMALL RURAL NURSING
FACILITIES.—

‘“(I) IN GENERAL.—In the case of a small
rural nursing facility (as defined by the Sec-
retary), the Secretary shall provide, by regu-
lation after consultation with providers of
nursing facility services and entities rep-
resenting beneficiaries of such services, for
an appropriate level of supervision with re-
spect to any provisional employees employed
by the facility in accordance with clause (ii).
Such regulation should encourage the provi-
sion of direct supervision of such employees
whenever practicable with respect to such a
facility and if such supervision would not
impose an unreasonable cost or other burden
on the facility.

¢(C) REPORTING REQUIREMENTS.—A nursing
facility shall report to the State any in-
stance in which the facility determines that
a nursing facility worker has committed an
act of resident neglect or abuse or misappro-
priation of resident property in the course of
employment by the facility.

‘(D) USE OF INFORMATION.—

‘(i) IN GENERAL.—A nursing facility that
obtains information about a nursing facility
worker pursuant to clauses (iii) and (iv) of
subparagraph (A) may use such information
only for the purpose of determining the suit-
ability of the worker for employment.

¢“(ii) IMMUNITY FROM LIABILITY.—A nursing
facility that, in denying employment for an
individual selected for hiring as a nursing fa-
cility worker (including during the period
described in subparagraph (B)(ii)), reason-
ably relies upon information about such indi-
vidual provided by the State pursuant to
subsection (e)(6) or section 1128E shall not be
liable in any action brought by such indi-
vidual based on the employment determina-
tion resulting from the information.

¢“(iii) CRIMINAL PENALTY.—Whoever kKnow-
ingly violates the provisions of clause (i)
shall be fined in accordance with title 18,
United States Code, imprisoned for not more
than 2 years, or both.

“(E) CIVIL PENALTY.—

‘(i) IN GENERAL.—A nursing facility that
violates the provisions of this paragraph
shall be subject to a civil penalty in an
amount not to exceed—

““(I) for the first such violation, $2,000; and

‘“(IT) for the second and each subsequent
violation within any 5-year period, $5,000.

‘(ii) KNOWING RETENTION OF WORKER.—In
addition to any civil penalty under clause
(1), a nursing facility that—

“(I) knowingly continues to employ a nurs-
ing facility worker in violation of subpara-
graph (A) or (B); or

‘“(IT) knowingly fails to report a nursing fa-
cility worker under subparagraph (C),
shall be subject to a civil penalty in an
amount not to exceed $5,000 for the first such
violation, and $10,000 for the second and each
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subsequent violation within any 5-year pe-
riod.

*“(F') DEFINITIONS.—In this paragraph:

‘(1) CONVICTION FOR A RELEVANT CRIME.—
The term ‘conviction for a relevant crime’
means any Federal or State criminal convic-
tion for—

‘“(I) any offense described in paragraphs (1)
through (4) of section 1128(a); and

““(IT) such other types of offenses as the
Secretary may specify in regulations, taking
into account the severity and relevance of
such offenses, and after consultation with
representatives of long-term care providers,
representatives of long-term care employees,
consumer advocates, and appropriate Fed-
eral and State officials.

‘(i) DISQUALIFYING INFORMATION.—The
term ‘disqualifying information’ means in-
formation about a conviction for a relevant
crime or a finding of patient or resident
abuse.

‘“(iii) FINDING OF PATIENT OR RESIDENT
ABUSE.—The term ‘finding of patient or resi-
dent abuse’ means any substantiated finding
by a State agency under subsection (g)(1)(C)
or a Federal agency that a nursing facility
worker has committed—

“(ID an act of patient or resident abuse or
neglect or a misappropriation of patient or
resident property; or

““(IT) such other types of acts as the Sec-
retary may specify in regulations.

““(iv) NURSING FACILITY WORKER.—The term
‘nursing facility worker’ means any indi-
vidual (other than a volunteer) that has ac-
cess to a patient of a nursing facility under
an employment or other contract, or both,
with such facility. Such term includes indi-
viduals who are licensed or certified by the
State to provide such services, and non-
licensed individuals providing such services,
as defined by the Secretary, including nurse
assistants, nurse aides, home health aides,
and personal care workers and attendants.”.

(2) FEDERAL RESPONSIBILITIES.—

(A) DEVELOPMENT OF STANDARD FEDERAL
AND STATE BACKGROUND CHECK FORM.—The
Secretary of Health and Human Services, in
consultation with the Attorney General and
representatives of appropriate State agen-
cies, shall develop a model form that a provi-
sional employee at a nursing facility may
complete and Federal and State agencies
may use to conduct the criminal background
checks required under sections 1819(b)(8) and
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b), 1396r(b)) (as added by this
section).

(B) PERIODIC EVALUATION.—The Secretary
of Health and Human Services, in consulta-
tion with the Attorney General, periodically
shall evaluate the background check system
imposed under sections 1819(b)(8) and
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b), 1396r(b)) (as added by this
section) and shall implement changes, as
necessary, based on available technology, to
make the background check system more ef-
ficient and able to provide a more immediate
response to long-term care providers using
the system.

(3) NO PREEMPTION OF STRICTER STATE
LAWS.—Nothing in section 1819(b)(8) or
1919(b)(8) of the Social Security Act (42
U.S.C. 1395i-3(b)(8), 1396r(b)(8)) (as so added)
shall be construed to supersede any provision
of State law that—

(A) specifies a relevant crime for purposes
of prohibiting the employment of an indi-
vidual at a long-term care facility (as de-
fined in section 1128E(g)(6) of the Social Se-
curity Act (as added by subsection (e)) that
is not included in the list of such crimes
specified in such sections or in regulations
promulgated by the Secretary of Health and
Human Services to carry out such sections;
or
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(B) requires a long-term care facility (as so
defined) to conduct a background check
prior to employing an individual in an em-
ployment position that is not included in the
positions for which a background check is re-
quired under such sections.

(4) TECHNICAL AMENDMENTS.—Effective as if
included in the enactment of section 941 of
BIPA (114 Stat. 2763A-585), sections 1819(b)
and 1919(b) (42 U.S.C. 1395i-3(b), 1396r(b)), as
amended by such section 941 are each amend-
ed by redesignating the paragraph (8) added
by such section as paragraph (9).

(b) FEDERAL AND STATE REQUIREMENTS
CONCERNING BACKGROUND CHECKS.—

(1) MEDICARE.—Section 1819(e) (42 U.S.C.
1395i-3(e)) is amended by adding at the end
the following:

‘(6) FEDERAL AND STATE REQUIREMENTS
CONCERNING CRIMINAL BACKGROUND CHECKS ON
SKILLED NURSING FACILITY EMPLOYEES.—

‘“(A) IN GENERAL.—Upon receipt of a re-
quest by a skilled nursing facility pursuant
to subsection (b)(8) that is accompanied by
the information described in subclauses (II)
through (IV) of subsection (b)(8)(A)(i), a
State, after checking appropriate State
records and finding no disqualifying informa-
tion (as defined in subsection (b)(8)(F)(ii)),
shall immediately submit such request and
information to the Attorney General and
shall request the Attorney General to con-
duct a search and exchange of records with
respect to the individual as described in sub-
paragraph (B).

“(B) SEARCH AND EXCHANGE OF RECORDS BY
ATTORNEY GENERAL.—Upon receipt of a sub-
mission pursuant to subparagraph (A), the
Attorney General shall direct a search of the
records of the Federal Bureau of Investiga-
tion for any criminal history records cor-
responding to the fingerprints and other
positive identification information sub-
mitted. The Attorney General shall provide
any corresponding information resulting
from the search to the State.

“(C) STATE REPORTING OF INFORMATION TO
SKILLED NURSING FACILITY.—Upon receipt of
the information provided by the Attorney
General pursuant to subparagraph (B), the
State shall—

‘(i) review the information to determine
whether the individual has any conviction
for a relevant crime (as defined in subsection
M@(F)(I));

‘“(ii) immediately report to the skilled
nursing facility in writing the results of such
review; and

‘(iii) in the case of an individual with a
conviction for a relevant crime, report the
existence of such conviction of such indi-
vidual to the database established under sec-
tion 1128E.

‘(D) FEES FOR PERFORMANCE OF CRIMINAL
BACKGROUND CHECKS.—

‘(1) AUTHORITY TO CHARGE FEES.—

‘() ATTORNEY GENERAL.—The Attorney
General may charge a fee to any State re-
questing a search and exchange of records
pursuant to this paragraph and subsection
(b)(8) for conducting the search and pro-
viding the records. The amount of such fee
shall not exceed the lesser of the actual cost
of such activities or $50. Such fees shall be
available to the Attorney General, or, in the
Attorney General’s discretion, to the Federal
Bureau of Investigation until expended.

‘“(IT) STATE.—A State may charge a skilled
nursing facility a fee for initiating the
criminal background check under this para-
graph and subsection (b)(8), including fees
charged by the Attorney General, and for
performing the review and report required by
subparagraph (C). The amount of such fee
shall not exceed the actual cost of such ac-
tivities.

“‘(i1) PROHIBITION ON CHARGING.—An entity
may not impose on a provisional employee or
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an employee any charges relating to the per-
formance of a background check under this
paragraph.

‘“(E) REGULATIONS.—

‘(i) IN GENERAL.—In addition to the Sec-
retary’s authority to promulgate regulations
under this title, the Attorney General, in
consultation with the Secretary, may pro-
mulgate such regulations as are necessary to
carry out the Attorney General’s responsibil-
ities under this paragraph and subsection
(b)(9), including regulations regarding the se-
curity confidentiality, accuracy, use, de-
struction, and dissemination of information,
audits and recordkeeping, and the imposition
of fees.

‘‘(ii) APPEAL PROCEDURES.—The Attorney
General, in consultation with the Secretary,
shall promulgate such regulations as are
necessary to establish procedures by which a
provisional employee or an employee may
appeal or dispute the accuracy of the infor-
mation obtained in a background check con-
ducted under this paragraph. Appeals shall
be limited to instances in which a provi-
sional employee or an employee is incor-
rectly identified as the subject of the back-
ground check, or when information about
the provisional employee or employee has
not been updated to reflect changes in the
provisional employee’s or employee’s crimi-
nal record.

“(F) REPORT.—Not later than 2 years after
the date of enactment of this paragraph, the
Attorney General shall submit a report to
Congress on—

‘(i) the number of requests for searches
and exchanges of records made under this
section;

‘“(ii) the disposition of such requests; and

‘‘(iii) the cost of responding to such re-
quests.”.

(2) MEDICAID.—Section 1919(e) (42 U.S.C.
1396r(e)) is amended by adding at the end the
following:

‘“(8) FEDERAL AND STATE REQUIREMENTS
CONCERNING CRIMINAL BACKGROUND CHECKS ON
NURSING FACILITY EMPLOYEES.—

‘““(A) IN GENERAL.—Upon receipt of a re-
quest by a nursing facility pursuant to sub-
section (b)(8) that is accompanied by the in-
formation described in subclauses (II)
through (IV) of subsection (b)(8)(A)(i), a
State, after checking appropriate State
records and finding no disqualifying informa-
tion (as defined in subsection (b)(8)(F)(ii)),
shall immediately submit such request and
information to the Attorney General and
shall request the Attorney General to con-
duct a search and exchange of records with
respect to the individual as described in sub-
paragraph (B).

‘(B) SEARCH AND EXCHANGE OF RECORDS BY
ATTORNEY GENERAL.—Upon receipt of a sub-
mission pursuant to subparagraph (A), the
Attorney General shall direct a search of the
records of the Federal Bureau of Investiga-
tion for any criminal history records cor-
responding to the fingerprints and other
positive identification information sub-
mitted. The Attorney General shall provide
any corresponding information resulting
from the search to the State.

¢(C) STATE REPORTING OF INFORMATION TO
NURSING FACILITY.—Upon receipt of the infor-
mation provided by the Attorney General
pursuant to subparagraph (B), the State
shall—

‘(i) review the information to determine
whether the individual has any conviction
for a relevant crime (as defined in subsection
(D)@)(F)D));

‘‘(ii) immediately report to the nursing fa-
cility in writing the results of such review;
and

‘“(iii) in the case of an individual with a
conviction for a relevant crime, report the
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existence of such conviction of such indi-

vidual to the database established under sec-

tion 1128E.

‘(D) FEES FOR PERFORMANCE OF CRIMINAL
BACKGROUND CHECKS.—

‘(i) AUTHORITY TO CHARGE FEES.—

“(I) ATTORNEY GENERAL.—The Attorney
General may charge a fee to any State re-
questing a search and exchange of records
pursuant to this paragraph and subsection
(b)(8) for conducting the search and pro-
viding the records. The amount of such fee
shall not exceed the lesser of the actual cost
of such activities or $50. Such fees shall be
available to the Attorney General, or, in the
Attorney General’s discretion, to the Federal
Bureau of Investigation, until expended.

“(IT) STATE.—A State may charge a nurs-
ing facility a fee for initiating the criminal
background check under this paragraph and
subsection (b)(8), including fees charged by
the Attorney General, and for performing
the review and report required by subpara-
graph (C). The amount of such fee shall not
exceed the actual cost of such activities.

‘“(ii) PROHIBITION ON CHARGING.—An entity
may not impose on a provisional employee or
an employee any charges relating to the per-
formance of a background check under this
paragraph.

‘“(E) REGULATIONS.—

‘(i) IN GENERAL.—In addition to the Sec-
retary’s authority to promulgate regulations
under this title, the Attorney General, in
consultation with the Secretary, may pro-
mulgate such regulations as are necessary to
carry out the Attorney General’s responsibil-
ities under this paragraph and subsection
(b)(8), including regulations regarding the se-
curity, confidentiality, accuracy, use, de-
struction, and dissemination of information,
audits and recordkeeping, and the imposition
of fees.

‘“(ii) APPEAL PROCEDURES.—The Attorney
General, in consultation with the Secretary,
shall promulgate such regulations as are
necessary to establish procedures by which a
provisional employee or an employee may
appeal or dispute the accuracy of the infor-
mation obtained in a background check con-
ducted under this paragraph. Appeals shall
be limited to instances in which a provi-
sional employee or an employee is incor-
rectly identified as the subject of the back-
ground check, or when information about
the provisional employee or employee has
not been updated to reflect changes in the
provisional employee’s or employee’s crimi-
nal record.

‘(F) REPORT.—Not later than 2 years after
the date of enactment of this paragraph, the
Attorney General shall submit a report to
Congress on—

‘(i) the number of requests for searches
and exchanges of records made under this
section;

‘‘(ii) the disposition of such requests; and

‘“(iii) the cost of responding to such re-
quests.”’.

(c) APPLICATION TO OTHER ENTITIES PRO-
VIDING HOME HEALTH OR LONG-TERM CARE
SERVICES.—

(1) MEDICARE.—Part D of title XVIII (42
U.S.C. 1395x et seq.) is amended by adding at
the end the following:

‘“APPLICATION OF SKILLED NURSING FACILITY
PREVENTIVE ABUSE PROVISIONS TO ANY PRO-
VIDER OF SERVICES OR OTHER ENTITY PRO-
VIDING HOME HEALTH OR LONG-TERM CARE
SERVICES
““SEC. 1897. (a) IN GENERAL.—The require-

ments of subsections (b)(8) and (e)(6) of sec-

tion 1819 shall apply to any provider of serv-
ices or any other entity that is eligible to be
paid under this title for providing home
health services, hospice care (including rou-
tine home care and other services included in
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hospice care under this title), or long-term
care services to an individual entitled to
benefits under part A or enrolled under part
B, including an individual provided with a
Medicare+Choice plan offered by a
Medicare+Choice organization under part C
(in this section referred to as a ‘medicare
beneficiary’).

‘“(b) SUPERVISION OF PROVISIONAL EMPLOY-
EES.—

‘(1) IN GENERAL.—With respect to an entity
that provides home health services, such en-
tity shall be considered to have satisfied the
requirements of section 1819(b)(8)(B)(ii) or
1919(b)(8)(B)(ii) if the entity meets such re-
quirements for supervision of provisional
employees of the entity as the Secretary
shall, by regulation, specify in accordance
with paragraph (2).

‘“(2) REQUIREMENTS.—The regulations re-
quired under paragraph (1) shall provide the
following:

‘“(A) Supervision of a provisional employee
shall consist of ongoing, good faith,
verifiable efforts by the supervisor of the
provisional employee to conduct monitoring
and oversight activities to ensure the safety
of a medicare beneficiary.

‘““(B) For purposes of subparagraph (A),
monitoring and oversight activities may in-
clude (but are not limited to) the following:

‘(i) Follow-up telephone calls to the medi-
care beneficiary.

‘“(ii) Unannounced visits to the medicare
beneficiary’s home while the provisional em-
ployee is serving the medicare beneficiary.

‘“(iii) To the extent practicable, limiting
the provisional employee’s duties to serving
only those medicare beneficiaries in a home
or setting where another family member or
resident of the home or setting of the medi-
care beneficiary is present.

‘“(C) In promulgating such regulations, the
Secretary shall take into account the staff-
ing and geographic issues faced by small
rural entities (as defined by the Secretary)
that provide home health services, hospice
care (including routine home care and other
services included in hospice care under this
title), or other long-term care services. Such
regulations should encourage the provision
of monitoring and oversight activities when-
ever practicable with respect to such an enti-
ty, and if such activities would not impose
an unreasonable cost or other burden on the
entity.”.

(2) MEDICAID.—Section 1902(a) (42 U.S.C.
1396a), as amended by section 104(a), is
amended—

(A) in paragraph (65), by striking ‘“‘and” at
the end;

(B) in paragraph (66), by striking the pe-
riod and inserting ‘‘; and’’; and

(C) by inserting after paragraph (66) the
following:

‘“(67) provide that any entity that is eligi-
ble to be paid under the State plan for pro-
viding home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under title
XVIII), or long-term care services for which
medical assistance is available under the
State plan to individuals requiring long-
term care complies with the requirements of
subsections (b)(8) and (e)(8) of section 1919
and section 1897(b) (in the same manner as
such section applies to a medicare bene-
ficiary).”.

(3) EXPANSION OF STATE NURSE AIDE REG-
ISTRY.—

(A) MEDICARE.—Section 1819 (42 U.S.C.
1395i-3) is amended—

(i) in subsection (e)(2)—

(I) in the paragraph heading, by striking
“NURSE AIDE REGISTRY” and inserting ‘‘EM-
PLOYEE REGISTRY’’;

(IT) in subparagraph (A)—
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(aa) by striking ‘“‘By not later than Janu-
ary 1, 1989, the’’ and inserting ‘‘The’’;

(bb) by striking ‘‘a registry of all individ-
uals’ and inserting ‘‘a registry of (i) all indi-
viduals’’; and

(cc) by inserting before the period the fol-
lowing: ¢, (ii) all other skilled nursing facil-
ity employees with respect to whom the
State has made a finding described in sub-
paragraph (B), and (iii) any employee of any
provider of services or any other entity that
is eligible to be paid under this title for pro-
viding home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under this
title), or long-term care services and with re-
spect to whom the entity has reported to the
State a finding of patient neglect or abuse or
a misappropriation of patient property’’; and

(IIT) in subparagraph (C), by striking ‘‘a
nurse aide” and inserting ‘‘an individual’’;
and

(ii) in subsection (g)(1)—

(D by striking the first sentence of sub-
paragraph (C) and inserting the following:
“The State shall provide, through the agen-
cy responsible for surveys and certification
of skilled nursing facilities under this sub-
section, for a process for the receipt and
timely review and investigation of allega-
tions of neglect and abuse and misappropria-
tion of resident property by a nurse aide or
a skilled nursing facility employee of a resi-
dent in a skilled nursing facility, by another
individual used by the facility in providing
services to such a resident, or by an indi-
vidual described in subsection (e)(2)(A)(iii).”’;
and

(IT) in the fourth sentence of subparagraph
(C), by inserting ‘‘or described in subsection
(e)(2)(A)({ii)” after ‘‘used by the facility’’;
and

(ITI) in subparagraph (D)—

(aa) in the subparagraph heading, by strik-
ing ‘““NURSE AIDE’’; and

(bb) in clause (i), in the matter preceding
subclause (I), by striking ‘‘a nurse aide’ and
inserting ‘‘an individual’’; and

(cc) in clause (i)(I), by striking ‘‘nurse
aide’ and inserting ‘‘individual’’.
(B) MEDICAID.—Section 1919 (42 U.S.C.

1396r) is amended—

(i) in subsection (e)(2)—

(D) in the paragraph heading, by striking
“NURSE AIDE REGISTRY” and inserting ‘“‘EM-
PLOYEE REGISTRY’;

(IT) in subparagraph (A)—

(aa) by striking ‘““‘By not later than Janu-
ary 1, 1989, the’’ and inserting ‘‘The’’;

(bb) by striking ‘‘a registry of all individ-
uals’ and inserting ‘‘a registry of (i) all indi-
viduals”; and

(cc) by inserting before the period the fol-
lowing: *‘, (ii) all other nursing facility em-
ployees with respect to whom the State has
made a finding described in subparagraph
(B), and (iii) any employee of an entity that
is eligible to be paid under the State plan for
providing home health services, hospice care
(including routine home care and other serv-
ices included in hospice care under title
XVIII), or long-term care services and with
respect to whom the entity has reported to
the State a finding of patient neglect or
abuse or a misappropriation of patient prop-
erty’’; and

(ITI) in subparagraph (C), by striking ‘“a
nurse aide” and inserting ‘‘an individual’’;
and

(ii) in subsection (g)(1)—

(I) by striking the first sentence of sub-
paragraph (C) and inserting the following:
“The State shall provide, through the agen-
cy responsible for surveys and certification
of nursing facilities under this subsection,
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for a process for the receipt and timely re-
view and investigation of allegations of ne-
glect and abuse and misappropriation of resi-
dent property by a nurse aide or a nursing fa-
cility employee of a resident in a nursing fa-
cility, by another individual used by the fa-
cility in providing services to such a resi-
dent, or by an individual described in sub-
section (e)(2)(A)(iii).”’; and

(IT) in the fourth sentence of subparagraph
(C), by inserting ‘‘or described in subsection
(e)(2)(A)(iii)” after ‘‘used by the facility’’;
and

(ITI) in subparagraph (D)—

(aa) in the subparagraph heading, by strik-
ing ‘“NURSE AIDE’’; and

(bb) in clause (i), in the matter preceding
subclause (I), by striking ‘‘a nurse aide’ and
inserting ‘‘an individual’’; and

(cc) in clause (1)), by striking
aide’ and inserting ‘‘individual’’.

(d) REIMBURSEMENT OF COSTS FOR BACK-
GROUND CHECKS.—The Secretary of Health
and Human Services shall reimburse nursing
facilities, skilled nursing facilities, and
other entities for costs incurred by the fa-
cilities and entities in order to comply with
the requirements imposed under sections
1819(b)(8) and 1919(b)(8) of such Act (42 U.S.C.
1395i-3(b)(8), 1396r(b)(8)), as added by this sec-
tion.

(e) INCLUSION OF ABUSIVE ACTS WITHIN A
LONG-TERM CARE FACILITY OR PROVIDER IN
THE NATIONAL HEALTH CARE FRAUD AND
ABUSE DATA COLLECTION PROGRAM.—

(1) IN GENERAL.—Section 1128E(g)(1)(A) (42
U.S.C. 1320a-7e(g)(1)(A)) is amended—

(A) by redesignating clause (v) as clause
(vi); and

(B) by inserting after clause (iv), the fol-
lowing:

‘“(v) A finding of abuse or neglect of a pa-
tient or a resident of a long-term care facil-
ity, or misappropriation of such a patient’s
or resident’s property.”’.

(2) COVERAGE OF LONG-TERM CARE FACILITY
OR PROVIDER EMPLOYEES.—Section 1128E(g)(2)
(42 U.S.C. 1320a-T7e(g)(2)) is amended by in-
serting ‘‘, and includes any individual of a
long-term care facility or provider (other
than any volunteer) that has access to a pa-
tient or resident of such a facility under an
employment or other contract, or both, with
the facility or provider (including individ-
uals who are licensed or certified by the
State to provide services at the facility or
through the provider, and nonlicensed indi-
viduals, as defined by the Secretary, pro-
viding services at the facility or through the
provider, including nurse assistants, nurse
aides, home health aides, individuals who
provide home care, and personal care work-
ers and attendants)’’ before the period.

(3) REPORTING BY LONG-TERM CARE FACILI-
TIES OR PROVIDERS.—

(A) IN GENERAL.—Section 1128E(b)(1) (42
U.S.C. 1320a-7e(b)(1)) is amended by striking
“and health plan” and inserting ‘‘, health
plan, and long-term care facility or pro-
vider’’.

(B) CORRECTION OF INFORMATION.—Section
1128E(c)(2) (42 U.S.C. 1320a-Te(c)(2)) is amend-
ed by striking ‘‘and health plan’ and insert-
ing ‘‘, health plan, and long-term care facil-
ity or provider’’.

(4) ACCESS TO REPORTED INFORMATION.—
Section 1128E(d)(1) (42 U.S.C. 1320a-Te(d)(1))
is amended by striking ‘‘and health plans”
and inserting ‘‘, health plans, and long-term
care facilities or providers’.

(6) MANDATORY CHECK OF DATABASE BY
LONG-TERM CARE FACILITIES OR PROVIDERS.—
Section 1128E(d) (42 U.S.C. 1320a-Te(d)) is
amended by adding at the end the following:

‘“(3) MANDATORY CHECK OF DATABASE BY
LONG-TERM CARE FACILITIES OR PROVIDERS.—A
long-term care facility or provider shall
check the database maintained under this

“‘nurse
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section prior to hiring under an employment
or other contract, or both, (other than in a
provisional status) any individual as an em-
ployee of such a facility or provider who will
have access to a patient or resident of the fa-
cility or provider (including individuals who
are licensed or certified by the State to pro-
vide services at the facility or through the
provider, and nonlicensed individuals, as de-
fined by the Secretary, that will provide
services at the facility or through the pro-
vider, including nurse assistants, nurse
aides, home health aides, individuals who
provide home care, and personal care work-
ers and attendants).”.

(6) DEFINITION OF LONG-TERM CARE FACILITY
OR PROVIDER.—Section 1128E(g) (42 U.S.C.
1320a-Te(g)) is amended by adding at the end
the following:

“(6) LONG-TERM CARE FACILITY OR PRO-
VIDER.—The term ‘long-term care facility or
provider’ means a skilled nursing facility (as
defined in section 1819(a)), a nursing facility
(as defined in section 1919(a)), a home health
agency, a provider of hospice care (as defined
in section 1861(dd)(1)), a long-term care hos-
pital (as described in section
1886(d)(1)(B)(iv)), an intermediate care facil-
ity for the mentally retarded (as defined in
section 1905(d)), or any other facility or enti-
ty that provides, or is a provider of, long-
term care services, home health services, or
hospice care (including routine home care
and other services included in hospice care
under title XVIII), and receives payment for
such services under the medicare program
under title XVIII or the medicaid program
under title XIX.”.

(7) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out the amendments made by this sub-
section, $10,200,000 for fiscal year 2004.

(f) PREVENTION AND TRAINING DEMONSTRA-
TION PROJECT.—

(1) ESTABLISHMENT.—The Secretary of
Health and Human Services shall establish a
demonstration program to provide grants to
develop information on best practices in pa-
tient abuse prevention training (including
behavior training and interventions) for
managers and staff of hospital and health
care facilities.

(2) ELIGIBILITY.—To be eligible to receive a
grant under paragraph (1), an entity shall be
a public or private nonprofit entity and pre-
pare and submit to the Secretary of Health
and Human Services an application at such
time, in such manner, and containing such
information as the Secretary may require.

(3) USE OF FUNDS.—Amounts received under
a grant under this subsection shall be used
to—

(A) examine ways to improve collaboration
between State health care survey and pro-
vider certification agencies, long-term care
ombudsman programs, the long-term care in-
dustry, and local community members;

(B) examine patient care issues relating to
regulatory oversight, community involve-
ment, and facility staffing and management
with a focus on staff training, staff stress
management, and staff supervision;

(C) examine the use of patient abuse pre-
vention training programs by long-term care
entities, including the training program de-
veloped by the National Association of At-
torneys General, and the extent to which
such programs are used; and

(D) identify and disseminate best practices
for preventing and reducing patient abuse.

(4) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

(g) EFFECTIVE DATE.—

(1) IN GENERAL.—With respect to a skilled
nursing facility (as defined in section 1819(a)
of the Social Security Act (42 U.S.C. 1395i—
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3(a)) or a nursing facility (as defined in sec-
tion 1919(a) of the Social Security Act (42
U.S.C. 139%6r(a)), this section and the amend-
ments made by this section shall take effect
on the date that is the earlier of—

(A) 6 months after the effective date of
final regulations promulgated to carry out
this section and such amendments; or

(B) January 1, 2006.

(2) LONG-TERM CARE FACILITIES AND PRO-
VIDERS.—With respect to a long-term care fa-
cility or provider (as defined in section
1128E(g)(6) of the Social Security Act (42
U.S.C. 1320a-Te(g)(6)) (as added by subsection
(e)), this section and the amendments made
by this section shall take effect on the date
that is the earlier of—

(A) 18 months after the effective date of
final regulations promulgated to carry out
this section and such amendments; or

(B) January 1, 2007.

SEC. 621. OFFICE OF RURAL HEALTH POLICY IM-
PROVEMENTS.

Section 711(b) (42 U.S.C. 912(b)) is amend-
ed—

(1) in paragraph (3), by striking
after the comma at the end;

(2) in paragraph (4), by inserting ‘‘and”
after the comma at the end; and

(3) by inserting after paragraph (4) the fol-
lowing new paragraph:

‘(6) administer grants, cooperative agree-
ments, and contracts to provide technical as-
sistance and other activities as necessary to

“and”’

support activities related to improving
health care in rural areas.”.

——
AUTHORITY FOR COMMITTEES TO
MEET
COMMITTEE ON AGRICULTURE, NUTRITION, AND
FORESTRY

Mr. MCCONNELL. Mr. President, I ask
unanimous consent that the Com-
mittee on Agriculture, Nutrition, and
Forestry be authorized to conduct a
hearing during the session of the Sen-
ate on Thursday, June 26, 2003. The
purpose of this hearing will be to re-
view H.R. 1904, the Healthy Forests
Restoration Act of 2003.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS

Mr. McCONNELL. Mr. President, I ask
unanimous consent that the Com-
mittee on Banking, Housing, and
Urban Affairs be authorized to meet
during the session of the Senate on
June 26, 2003, at 10:00 a.m. to conduct a
hearing on ‘‘Affiliate Sharing Practices
and Their Relationship with the Fair
Credit Reporting Act.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION

Mr. MCCONNELL. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to meet
on June 26, 2003, at 9:30 a.m. on pending
committee business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON FINANCE

Mr. MCcCONNELL. Mr. President, I ask
unanimous consent that the Com-
mittee on Finance be authorized to
meet during the session on Thursday,
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