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Prior to the war, the Iraqgi police had a
well-deserved reputation for being cor-
rupt. Reports continue to indicate this
remains a problem and, as | mentioned,
there are indications the security
forces have been infiltrated by terror-
ists. At the same time, many of the
honest policemen are being targeted by
terrorists. On Tuesday, 11 were Killed
in an ambush. So one should view num-
bers with a healthy skepticism and
focus on quality.

I also had the opportunity to visit
Balad, about 25 miles north of Bagh-
dad. This will become the future center
of air operations in Iragq, and we are
now preparing a major airbase to serv-
ice American troops for the next 3 to 5
years.

Elsewhere, there is the intent to
move American troops out of Baghdad
and consolidate forces in fewer instal-
lations on the periphery, thus reducing
the visibility of the American foot-
print. This is going to be a very deli-
cate maneuver. Reducing the American
presence in Baghdad has to be balanced
by an increase in the effectiveness of
Iraqi security forces inside the city. We
could run the risk of having that city
of about 6 million become an even safer
haven for terrorists while we hunker
down in bases on the outskirts.

It also means we are planning for an
extended stay in Iraq. While the admin-
istration indicates 33 countries are now
contributing troops to Iraq, the bulk of
the troops is American, and unless
there is a change in strategy by the ad-
ministration or a change in attitude by
the international community, those
troops for the foreseeable future will
remain largely American.

Will there be American troops in Iraq
by the time of the next Presidential
election in 2008? Right now the answer
is yes.

I was able to visit Kabul as well. So
much attention and money have been
focused on Iraq that | believe Afghani-
stan has been neglected to the det-
riment of our goal of defeating the ter-
rorists who attacked us on 9/11.

One example: in Iraq we hope to field
an army of 27 battalions in 12 months
at a cost of $1.8 billion, while in Af-
ghanistan we hope to field an army of
15 battalions in 26 months at a cost of
$569 million. Yet, in lIraq, there is a
military infrastructure of garrisons, fa-
cilities, and a history of a national
army that Afghanistan lacks. There
are huge cultural barriers to overcome
in linguistics and ethnicity that make
Irag look homogenous in comparison.
Our military is doing a great job in
trying to stand up an army in Afghani-
stan, but it is an enormous job, and so
far the international community is not
providing sufficient resources either to
rebuild the country or create a sustain-
able and professional security force.

Afghanistan has an even greater
problem in the lack of a civic adminis-
trative infrastructure. Without the cre-
ation of a strong local and central gov-
ernment, we run the risk of creating a
well trained army that the government
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cannot pay for or sustain, further in-
creasing the risk that the Taliban and
al-Qaida terrorists could return to
power.

We need to give more attention and
make a greater commitment to Af-
ghanistan. In Kosovo, for example, 25
times more money was pledged on a per
capita basis than to Afghanistan and 50
times more troops per capita were sent.
Afghanistan needs an estimated $20 bil-
lion in assistance over the next 5 years
but so far only $7 billion has been
pledged and even less received. | worry
that, 2 years after the fall of the
Taliban, Afghanistan has become the
forgotten war even as al-Qaida terror-
ists and Taliban remnants continue to
make it their sanctuary and regroup
their forces.

I opposed going to war in Iraq when
we did. | did not think that the threat
posed by weapons of mass destruction
was imminent, nor did | think we had
taken sufficient time to prepare for the
consequences of a prolonged occupa-
tion of lIraq. I was concerned that
starting another conflict before we had
squashed the al-Qaida terrorist threat
in Afghanistan would disperse our
forces and expose us to even more ter-
rorist problems. To be successful in
both, with the least cost to the United
States in terms of lives and resources,
required an international coalition and
consensus along the lines of the one
created in the first gulf war. We have
yet to achieve that either in Afghani-
stan, where there is international sup-
port but insufficient resources, or in
Iraqg where the bulk of resources and
personnel are being provided by the
United States.

We need to rebuild support for Amer-
ican foreign policy both abroad and at
home. A recent Pew Foundation poll
indicates that the U.S. image abroad
remains negative in most nations. This
cannot be good. For Americans to be
secure, we need to be respected, and, as
both Irag and Afghanistan dem-
onstrate, we cannot go it alone unless
American citizens want to bear the full
burden of sacrifice. We need inter-
national support. This does not mean
sacrificing American interests to for-
eign interests, but it means working
with other nations to gain a consensus
in support of our objectives. In many
we are one.

At home, too, we need to rebuild bi-
partisan support for American foreign
policy. This has been lost in the last
few years. Healthy debate requires a
willingness to listen to arguments and
to accept those that are valid in order
to develop a consensus on American
foreign policy. This ability has been
lost.

Earlier this week, our former col-
league, Bill Cohen, spoke before the 9/
11 Commission. He talked about ‘‘the
kind of poisonous atmosphere that ex-
isted then that continues today,” refer-
ring to the questioning of President
Clinton’s motives when he launched at-
tacks against al-Qaida in Afghanistan
and Sudan. Constructive criticism of
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strategy and oversight of its implemen-
tation are essential tools in sharpening
the tip of our policy weapons. But they
need to take place in an atmosphere
where such debate is not just another
arrow in the quiver of partisan politics.

| pray that one of the successes of
the 9/11 Commission and other discus-
sions in this very political year will be
a determination to restore comity in
foreign policy.

My recent travels in lrag and Af-
ghanistan have convinced me that, if
we are to succeed in either country, we
need to be prepared to remain in both
countries for a long time, and we need
to be prepared for additional sacrifices
in terms of lives and financial re-
sources. To accept that burden, there
has to be a consensus in foreign policy.
To bear that burden will require a de-
termination to establish international
support for our policies.

| thank the Chair. | yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEWINE. Madam President, | ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

———————

UNBORN VICTIMS OF VIOLENCE
ACT OF 2004

The PRESIDING OFFICER. Under
the previous order, the hour of 10:30
having arrived, the Senate will proceed
to the consideration of H.R. 1997, which
the clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 1997) to amend title 18, United
States Code, and the Uniform Code of Mili-
tary Justice to protect unborn children from
assault and murder, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Madam President, |
come to the floor this morning to begin
the debate on the Unborn Victims of
Violence Act. | would like first to
thank our 40 cosponsors for their lead-
ership and support on this issue.

Let me also thank specifically Sen-
ator LINDSEY GRAHAM, who championed
this issue on the House side for a num-
ber of years before he joined us here in
the U.S. Senate. He has worked tire-
lessly to see to it that the most vulner-
able members of our society are, in
fact, protected.

Let me also thank our lead House
sponsors, Congresswoman  MELISSA
HART from Pennsylvania, and my

friend and colleague from the State of
Ohio, Congressman STEVE CHABOT.
They have both been great champions
of this great cause. They worked tire-
lessly to help get this important bill
passed in the House of Representatives.
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Qur bill is very simple. | will take
just a couple of minutes to explain it.
It is a bill about simple justice. It is a
bill about doing what is right. I was
asked yesterday by one of my col-
leagues, Why do we need this bill? Why
is this bill on the floor?

This is what | responded yesterday
and this is what | would say to my col-
leagues here in the Senate this morn-
ing. Imagine a pregnant woman in a
national park or a pregnant woman on
an Air Force base and she is violently
assaulted. As a result of that assault,
she loses her child; that child dies.
Today, there is no Unborn Victims of
Violence Act. Today, unless that Fed-
eral park or Air Force base is located
in a State that has a similar law, a
Federal prosecutor would search the
Federal statute books in vain to find
anything to charge that assailant for
the death of that child, for the death of
that unborn infant, the fetus. The only
thing that Federal prosecutor would be
able to charge that defendant with is
the assault of the woman. The death of
that child would not be able to be
charged as what we would think would
be a separate offense. Justice would
not be done for that, what we would
think would be a separate offense.

This bill corrects that. This bill rec-
ognizes there are two victims. There is
the victim, the mother, who was as-
saulted; and there is the victim, the
unborn child, who was either injured or
Killed. It is that simple.

This bill recognizes when someone
attacks and harms a mother and her
unborn child that attack does in fact
result in two separate victims: the
mother and her child. That is what this
bill does.

I will have more to say about this
bill later. 1 will reserve the remainder
of my time.

The PRESIDING OFFICER. The Sen-
ator from California.

AMENDMENT NO. 2858

Mrs. FEINSTEIN. Madam President,
I would like to call up amendment 2858.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from California [Mrs.
FEINSTEIN] for herself and Mr. LAUTEN-
BERG, Mr. BINGAMAN, Mrs. BOXER, Mr.
KENNEDY, and Mr. CORZINE, proposes an
amendment numbered 2858.

Mrs. FEINSTEIN. |1 ask unanimous
consent the reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: Entitled the Motherhood
Protection Act)

Strike all after the enacting clause and in-
sert:

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Motherhood
Protection Act”.

SEC. 2. PROTECTION OF PREGNANT WOMEN.

(a) IN GENERAL.—Title 18, United States
Code, is amended by inserting after chapter
90 the following:
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“CHAPTER 90A—PROTECTION OF
PREGNANT WOMEN

“CHAPTER 90A—PROTECTION OF
PREGNANT WOMEN

‘‘Sec.

“1841. Causing termination of pregnancy or
interruption of the normal
course of pregnancy.

“§1841. Causing termination of pregnancy or
interruption of the normal course of preg-
nancy

““(a)(1) Any person who engages in conduct
that violates any of the provisions of law
listed in subsection (b) and thereby causes
the termination of a pregnancy or the inter-
ruption of the normal course of pregnancy,
including termination of the pregnancy
other than by live birth is guilty of a sepa-
rate offense under this section.

“(2)(A) Except as otherwise provided in
this paragraph, the punishment for that sep-
arate offense is the same as the punishment
provided for that conduct under Federal law
had that injury or death occurred to the
pregnant woman.

““(B) An offense under this section does not
require proof that—

‘(i) the person engaging in the conduct had
knowledge or should have had knowledge
that the victim of the underlying offense was
pregnant; or

““(if) the defendant intended to cause the
termination or interruption of the normal
course of pregnancy.

“(C) If the person engaging in the conduct
thereby intentionally causes or attempts to
cause the termination of or the interruption
of the pregnancy, that person shall be pun-
ished as provided under section 1111, 1112, or
1113, as applicable, for intentionally termi-
nating or interrupting the pregnancy or at-
tempting to do so, instead of the penalties
that would otherwise apply under subpara-
graph (A).

‘(D) Notwithstanding any other provision
of law, the death penalty shall not be im-
posed for an offense under this section.

““(b) The provisions referred to in sub-
section (a) are the following:

‘(1) Sections 36, 37, 43, 111, 112, 113, 114, 115,
229, 242, 245, 247, 248, 351, 831, 844(d), 844(f),
844(h)(1), 844(i), 924(j), 930, 1111, 1112, 1113,
1114, 1116, 1118, 1119, 1120, 1121, 1153(a), 1201(a),
1203, 1365(a), 1501, 1503, 1505, 1512, 1513, 1751,
1864, 1951, 1952(a)(1)(B), 1952(a)(2)(B),
1952(a)(3)(B), 1958, 1959, 1992, 2113, 2114, 2116,
2118, 2119, 2191, 2231, 2241(a), 2245, 2261, 2261A,
2280, 2281, 2332, 2332a, 2332b, 2340A, and 2441 of
this title.

““(2) Section 408(e) of the Controlled Sub-
stances Act of 1970 (21 U.S.C. 848(e)).

““(3) Section 202 of the Atomic Energy Act
of 1954 (42 U.S.C. 2283).

““(c) Subsection (a) does not permit pros-
ecution—

‘(1) for conduct relating to an abortion for
which the consent of the pregnant woman
has been obtained or for which such consent
is implied by law in a medical emergency;

““(2) for conduct relating to any medical
treatment of the pregnant woman, or mat-
ters related to the pregnancy; or

“(3) of any woman with respect to her
pregnancy.’’.

(b) CLERICAL AMENDMENT.—The table of
chapters for part 1 of title 18, United States
Code, is amended by inserting after the item
relating to chapter 90 the following:
“90A. Protection of pregnant women
SEC. 3. MILITARY JUSTICE SYSTEM.

(a) PROTECTION OF PREGNANT WOMEN.—Sub-
chapter X of chapter 47 of title 10, United
States Code (the Uniform Code of Military
Justice), is amended by inserting after sec-
tion 919 (article 119) the following:
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“§919a. Art. 119a. Causing termination of
pregnancy or interruption of normal
course of pregnancy
“(a)(1) Any person subject to this chapter

who engages in conduct that violates any of
the provisions of law listed in subsection (b)
and thereby causes the termination of a
pregnancy or the interruption of the normal
course of pregnancy, including termination
of the pregnancy other than by live birth, is
guilty of a separate offense under this sec-
tion.

“(2)(A) Except as otherwise provided in
this paragraph, the punishment for that sep-
arate offense is the same as the punishment
for that conduct under this chapter had that
injury or death occurred to the pregnant
woman.

““(B) An offense under this section does not
require proof that—

‘(i) the person engaging in the conduct had
knowledge or should have had knowledge
that the victim of the underlying offense was
pregnant; or

“(ii) the defendant intended to cause the
termination or interruption of the normal
course of pregnancy.

“(C) If the person engaging in the conduct
thereby intentionally causes or attempts to
cause the termination of or the interruption
of the pregnancy, that persons shall be pun-
ished as provided under section 918, 919, or
880 of this title (article 118, 119, or 80), as ap-
plicable, for intentionally causing the termi-
nation of or interruption of the pregnancy or
attempting to do so, instead of the penalties
that would otherwise apply under subpara-
graph (A).

‘(D) Notwithstanding any other provision
of law, the death penalty shall not be im-
posed for an offense under this section.

“(b) The provisions referred to in sub-
section (a) are sections 918, 919(a), 919(b)(2),
920(a), 922, 924, 926, and 928 of this title (arti-
cles 111, 118, 119(a), 119(b)(2), 120(a), 122, 124,
126, and 128).

““(c) Subsection (a) does not permit pros-
ecution—

““(1) for conduct relating to an abortion for
which the consent of the pregnant woman
has been obtained or for which such consent
is implied by law in a medical emergency;

““(2) for conduct relating to any medical
treatment of the pregnant woman or matters
relating to her pregnancy; or

“(3) of any woman with respect to her
pregnancy.”.

(b) CLERICAL AMENDMENT.—The table of
sections at the beginning of subchapter X of
chapter 47 of title 10, United States Code (the
Uniform Code of Military Justice), is amend-
ed by inserting after the item relating to
section 919 the following:

““919a. Causing termination of pregnancy and
termination of normal course of
pregnancy.”’.

Mrs. FEINSTEIN. Madam President,
| agree with virtually everything the
Senator from Ohio has said. Although
there are many State laws which do
take into consideration a fetus, it is
true that the Federal laws, which
would impact only those on Federal
property, are silent. | am in complete
concurrence with everything the Sen-
ator has said. | have had the privilege
of working with him, so it is a delight
for me to be able to discuss and debate
this issue with him.

The substitute amendment | have
called up is on behalf of Senators
BINGAMAN, BOXER, CORZINE, KENNEDY
and LAUTENBERG. | would like to make
clearer a couple of places in that
amendment.
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I ask unanimous consent to send a
modification to the desk.

Mr. DEWINE. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mrs. FEINSTEIN. | hear the objec-
tion. | am rather surprised by the ob-
jection. It is generally common cour-
tesy to allow a Senator to amend his or
her amendment. However, | believe our
amendment is clear on its face.

I would like to point out that since
2000, in the Senate, there has been no
hearing on this amendment and no op-
portunity for the Judiciary Committee
to make corrections. This amendment
is on the floor as a rule XIV.

I am very disappointed the Senator
will not allow me to make a modifica-
tion. For the record, let me simply
state that | was proposing a minor
change designed to further clarify what
I believe to be the clear intent and ap-
plication of our amendment. The bot-
tom line is this: Even without the tech-
nical changes, our amendment is clear.
We include the same structure, the
same crimes, and the exact same pen-
alties as the DeWine bill.

The only real difference between our
amendment and the DeWine bill is that
we do not attempt to place into law
language defining life as beginning at
conception—beginning with an embryo.

Just to clarify for the purpose of giv-
ing judges more legislative history
with which to interpret our amend-
ment, let me be clear about the two
provisions at issue.

The first modification concerns sec-
tion (c)(2) of our amendment which
reads ‘““For medical treatment of the
woman or matters relating to the preg-
nancy.” This language simply tracks
the DeWine language and the House
bill language. | believe it is quite clear
what we meant by this was to exempt
medical treatment of the woman or
any other medical treatment related to
the pregnancy.

The second criticism or modification
was that section (c)(2) which applies to
intentional crimes against the preg-
nant woman is awkwardly worded and
thus vague. The intent of the section is
also clear. Our amendment and the
House and the DeWine bill would pun-
ish an individual who intentionally
ends a pregnancy in accordance with
the murder, manslaughter, or intent
statutes already on the books. The
level of penalty would be determined
by a judge and would be based on the
level of intent. For instance, punish-
ment under the murder statute would
require malice. Punishment under the
manslaughter statute would not. But
either way the intent is clear.

I believe the only real reason to raise
these issues is to try to defeat our
amendment without addressing the un-
derlying fact that our amendment con-
tains the same law enforcement goals
as the DeWine and the House bill, but
without injecting a debate over a wom-
an’s right to choose into the equation.

This issue is not as simple as it
seems at first glance. Everyone in the
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Senate wants to accomplish the same
goal—punishing those who, by attack-
ing or Killing a pregnant woman, de-
prive families not only of the mother
but also of the joy to help raise the
child yet to be born. Punishing those
who end a pregnancy and thus end the
potential life experience, all of the
hopes and dreams embodied by that
pregnancy and the child to come, is an
important advance in Federal criminal
law.

But here is where it gets more com-
plicated. The House bill before us, the
DeWine bill, now takes the position in
law that life begins at conception.
This, then, involves this bill directly
into a woman’s right to choose—an
issue that need not be raised and
should not be raised in this debate.

Although the text of the amendment
itself technically provides an exception
for abortion, experts on both sides of
this issue agree the language in the bill
will clearly place into Federal law a
definition of life that will chip away at
the right to choose as outlined in Roe
v. Wade. | hope to make that crystal
clear as | go on.

The Philadelphia Inquirer in its edi-
torial yesterday put it succinctly by
saying:

If passed and signed, as promised by Presi-
dent Bush, the Federal law would be the first
to recognize unborn children at any stage of
development as victims with legal rights
separate from those of their mothers. . . .
It’s so easy to see how a Federal unborn vic-
tims law, coupled with unborn victims laws
in 29 States, will form the basis of a new
legal challenge to Roe v. Wade, the land-
mark case that gives women the right to ter-
minate certain pregnancies. If a fetus who
dies during a crime is a murder victim, then
isn’t abortion murder?

That is the Philadelphia Inquirer edi-
torial of yesterday.

That is why | offered this substitute
amendment. | think when | am finished
describing the differences between our
amendment and the underlying legisla-
tion, it will become crystal clear that
these two measures accomplish the
same goal in terms of criminal justice
and the same goal in terms of deter-
rence.

The difference between the two meas-
ures—the only difference—is our sub-
stitute does not include a new unprece-
dented definition of when life begins.

The bottom line is this: It is unneces-
sary to include a definition of when life
begins in this legislation, and including
such language could, and | believe will,
make it much more difficult to obtain
convictions in these cases.

The substitute amendment | offer
today essentially provides that if a per-
petrator of an attack on a woman com-
mits certain violent Federal crimes
against that woman and harms or ends
her pregnancy, a prosecutor can charge
the perpetrator with the underlying
Federal crime first but can also charge
the perpetrator with harming or ending
her pregnancy and effectively harming
or killing another potential life.

How is this different from the
DeWine bill? It is not different at all.
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The DeWine bill provides exactly the
same provisions. A prosecutor can
charge two crimes—one for the under-
lying attack on the woman and one for
the termination of the pregnancy. The
penalties in the DeWine bill are iden-
tical to the penalties in our amend-
ment.

For instance, the DeWine bill pro-
vides that if the separate offense re-
sults in the ending of the pregnancy,
the penalty is identical to the penalty
for taking an adult’s life. The Fein-
stein substitute is the same. The
DeWine bill says the maximum penalty
for ending a pregnancy is a life sen-
tence, and the maximum penalty for
harming that pregnancy is a 20-year
sentence. The Feinstein substitute is
the same.

Neither bill allows for the death pen-
alty and neither bill applies to conduct
to which the pregnant woman has con-
sented.

The simple truth is this: Whichever
bill passes in the end, a prosecutor will
be given exactly the same ability to
charge a defendant. The crimes are the
same. The penalties are the same. Ev-
erything will be the same except a few
simple words that inject the abortion
debate into this issue by clearly estab-
lishing in criminal law for the first
time in history that life begins at the
moment of conception. | contend that
if this result is incorporated in law, it
will be the first step in removing a
woman’s right to choice, particularly
in the early months of a pregnancy be-
fore viability.

As we all know, the question of when
life begins is a profound and a deeply
divisive one. So | don’t believe we
should be addressing that issue here
today—without a hearing since the
year 2000, without expert testimony,
and without need to do so. But, more
importantly than that, this language
unnecessarily turns a simple law into a
controversial one and, most impor-
tantly, this language could make it
more difficult for prosecutors to obtain
a conviction for the second defense of
harming or ending a pregnancy. | will
describe why later.

It is possible that some pro-choice ju-
rors might refuse to convict simply be-
cause the language of the law refers to
an unborn “‘child in utero’”’—that is a
quote, ‘““child in utero,” that is bill lan-
guage—when the victim may have only
been 1 week or even 1 day pregnant.

An embryo in this bill becomes a per-
son for the purpose of Federal criminal
sanctions for the first time in Amer-
ica’s history. That is the significance
of this bill. This substitute allows ju-
rors to look at evidence and the law
and it doesn’t force jurors to grapple
with the complicated and controversial
issue of when life begins.

Including language defining the be-
ginning of life is not in any way nec-
essary to the criminal law but, rather,
it is only relevant to the abortion de-
bate.

Let me show you a statement that |
believe reveals the clear intent of this
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bill. That statement is made by Sam-
uel Casey, executive director and CEO
of the Christian Legal Society. This is
the intent:

In as many areas as we can, we want to put
on the books that the embryo is a person . . .
that sets the stage for a jurist to acknowl-
edge that human beings at any stage of de-
velopment deserve protection—even protec-
tion that would trump a woman’s interest in
terminating a pregnancy.

This will be the first strike against
all abortion in the United States of
America. This will draw back the veil
and, | believe, makes crystal clear
what this legislation actually is. This
is the key to much of the support for
this legislation: Not just adding a new
criminal law on the books, but also de-
fining life as beginning at conception
in statute here and then in the future,
wherever else and however else pos-
sible. This is a concerted effort to in-
sert the definition of when life begins
into the law wherever possible.

Let me give some examples of quotes
that again make this very clear. The
intention of the antichoice community
has been clearly revealed by a Repub-
lican strategist by the name of Jeffrey
Bell. Here is how he put it:

Parental notification rules don’t really
prohibit anything. They don’t ban the act of
abortion. But a cloning ban—this is saying
that something should be illegal. And if tak-
ing [unborn] human life became illegal, that
would be a breakthrough. Since Roe, no one
has been able to do that.

So this, Members of the Senate, is
clearly the agenda, freezing the law,
any law, in this case criminal law, that
life begins at conception. Then, once
declared legally, that law becomes the
stepping-stone to refuse embryonic
stem cell research and to ban abortion.
Once the law defines human life as be-
ginning at conception, stem cell re-
search could become murder, abortion
becomes murder, even in the first days
of a pregnancy.

That is where this is going. Please
see it. Understand it. Know it. Every-
one in this body who believes embry-
onic stem cell research holds a promise
for cures to Parkinson’s, for cures to
Alzheimer’s, for cures to juvenile dia-
betes, for perhaps spinal cord rupture
repair, will have to contend with a
statute that has said life begins at con-
ception. So embryonic stem cell re-
search may become murder and abor-
tion in the first trimester becomes
murder. That is where this debate is
taking us. That is the reason for this
bill.

The supporters of this bill will say
they do not want to undermine Roe,
but that is precisely what Nebraska
State senator Mike Foley said when he
proposed legislation to allow wrongful
death suits involving the termination
of a pregnancy. Let me quote him. Let
me pull back the veil again:

We said specifically in our bill that we did
not want to challenge Roe v. Wade, and that
would not affect abortion in the legal sense.
But philosophically, sure, these laws are a
challenge . . . If a state can put someone in
jail for life because they took the life of an
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unborn child, then we’re clearly saying there
is something very valuable there.

Why is he saying that? He is saying
that because a fetus, even at concep-
tion, becomes a person, becomes a
human being.

Professor R. Alta Charo of the Uni-
versity of Wisconsin further points out
how these efforts are aimed at chang-
ing the law and how the Supreme Court
might rule in future abortion cases.
Charo said recently:

If you can get enough of these bricks in
place, draw enough examples from different
parts of life and law where embryos are
treated as babies, then how can the Supreme
Court say they’re not? This is, without ques-
tion, conscious strategy.

This is a professor of law at the Uni-
versity of Wisconsin, pulling the veil
back further and exposing this exactly
for what it is, a ‘“‘conscious strategy”’
to say life begins at conception and en-
shrine it in this Federal law, and then
other laws, and then other laws, and
then go to the Supreme Court and Roe
vs. Wade is struck down.

In a CNN interview last May, the dis-
tinguished chairman of the Senate Ju-
diciary Committee—and | have had the
pleasure of serving on that committee
for 12 years—made the following com-
ment:

They say it undermines abortion rights. It
does undermine it. But that’s irrelevant.
We’re concerned here about a woman and her
child . . . The partisan arguments over abor-
tion should not stop at a bill that protects
women and children.

If that is true, then the Senator from
Utah should vote for our amendment
because our amendment does exactly
the same thing, the same penalties for
the same crimes as the House bill.

When Justice Harry Blackmun wrote
in 1973 the Roe decision, he said:

. . the unborn have never been recognized
in law as persons in the whole sense . . .

Let me repeat that: ““the unborn have
never been recognized in the law as
persons in the whole sense.”’

What he did by saying that was actu-
ally, inadvertently provide a roadmap
for the anti-choice people and those
who want to undermine Roe and even-
tually to reverse it. This bill, the un-
derlying bill, is following that roadmap
by changing a criminal law in a way
which clearly says an embryo can be an
individual as a person for the purposes
of criminal prosecution.

Clearly, this is a concerted effort to
codify in law the legal recognition life
begins at conception. If we allow that
to happen today in this bill or in any
bill, we put the right to choose square-
ly at risk. Roe v. Wade allowed States
to claim a legitimate interest in pre-
venting abortion postviability. Many
states—and we both know that—have
laws on the books with respect to the
third trimester and even the second
trimester.

If the concept of viability, which
means when a fetus can live outside of
the womb, gives way to a definition
that provides life begins at conception,
we could soon see abortion in this
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country outlawed entirely. Our amend-
ment avoids that problem and focuses
only on the need to increase penalties
for those who attack pregnant women.

There has been a lot of discussion
about the tragic Laci Peterson case in
my State of California. | have had the
pleasure of meeting with Laci’s moth-
er, Sharon Rocha, a very fine woman
and a woman who | can understand is
decimated by what happened to her
daughter. Some in the Senate have
suggested that this tragedy is evidence
of a loophole in Federal law that needs
to be closed.

However, the House bill and the
DeWine bill will have no impact in any
way, shape, or form on the Laci Peter-
son case. The perpetrator of that crime
will be prosecuted and punished under
current California law and the per-
petrators of almost all similar crimes
through the country will, in fact, be
prosecuted under State laws, not a
Federal law, unless the crime takes
place on Federal property.

In my State of California, the legisla-
ture amended California’s existing
murder statute in 1970—that is 34 years
ago—to read as follows:

Murder is the unlawful killing of a human
being, or a fetus, with malice aforethought.

Now, if this were the case, if this
were written in Federal law, easy, |
would support it in a minute because it
draws a distinction, it permits the
““‘double charge’” that both Senator
DEWINE and | agree is necessary. But
the use of the words ‘‘or fetus’ makes
a distinction between a human being
and a fetus for purposes of the applica-
tion of the homicide statute. That is
important. And that is the law under
which Laci Peterson’s alleged murderer
is going to be prosecuted.

If you look at it, you will see it is
completely adequate. The complexity
of that case, which continues today, is
one that relates to evidence and proof,
not a problem with statutes or pen-
alties. The California statute is wholly
adequate. So the bill we discuss today
would have absolutely no impact on
the Laci Peterson case, none.

Now, | would like to bring to the
Senate’s attention a July 10 letter
from a Stanford law professor. He goes
into the problems of what this law, if
passed, could actually do in the court-
room to actual prosecutions and to ju-
ries. His name is George Fisher. He is a
criminal law expert. He is a former
prosecutor. He served as an assistant
DA, an assistant attorney general. He
has taught criminal law at Stanford
Law School since 1995, and he has
founded Stanford’s criminal prosecu-
tion unit.

He makes three points. Let me quote
him:

The Bill’s apparent purpose of influencing
the course of abortion politics will discour-
age prosecutions under any future Act. | do
not know what motives gave rise to the
Bill’s use of the expressions ‘“‘child in utero”
and “‘child, who is in utero,” but | do know
that any vaguely savvy reader will conclude
that these terms and the Bill’s definition of
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them were intended by the Bill’s authors to
influence the course of abortion politics.

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they
will better accomplish this purpose by avoid-
ing such expressions as ‘‘child in utero.” Bet-
ter alternatives would refer to injury or
death to a fetus or damage to or termination
of a pregnancy.

Dr. Fisher goes on to say:

The Bill’s apparent purpose of influencing
the course of abortion politics will motivate
prosecutors to exclude those prospective ju-
rors who otherwise would be most sympa-
thetic to the prosecution’s case.

I predict that many or most judges will bar
prosecutors and defense counsel from ques-
tioning prospective jurors about their views
on abortion or about related matters such as
their religion, religious practices, or polit-
ical affiliations. Forced to act largely on in-
stinct, prosecutors may be inclined to exer-
cise peremptory challenges against those
prospective jurors who appear to be most
sympathetic to the rights of pregnant
women. This result clearly would frustrate
the Bill’s stated purpose of protecting un-
born life from criminal violence.

He concludes:

The Bill’s apparent purpose of influencing
the course of abortion politics offends the in-
tegrity of the criminal law. To anyone who
cares deeply about the integrity of the crimi-
nal law, this Bill’s apparent attempt to in-
sert an abortion broadside into the criminal
code is greatly offensive.

Now, that is a former prosecutor, a
former assistant DA, assistant AG, a
professor of law at Stanford Law
School—one of the great law schools of
our country—and head of the criminal
prosecution unit at Stanford Law
School.

I ask unanimous consent to have the
entire letter printed in the ReECORD fol-
lowing my remarks.

The PRESIDING OFFICER (Mr. EN-
SIGN). Without objection, it is so or-
dered.

(See exhibit 1.)

Mrs. FEINSTEIN. Mr. President, the
substitute amendment, which | have
offered, has been crafted to avoid these
problems.

Our amendment, the Motherhood
Protection Act, will accomplish the
same goal as the Unborn Victims of Vi-
olence Act, but will do so in a way that
does not involve us in the debate about
abortion or when life begins. In my
view, there is no reason to vote against
this substitute unless the intention is
to establish legally that human life, for
the purposes of Federal criminal law,
begins at the moment of conception be-
cause, ladies and gentlemen, that is ex-
actly what this bill does.

To emphasize the point, let me again
turn to the comments of Samuel Casey,
executive director and CEO of the
Christian Legal Society, who clearly
states the intention behind the bill in
this quote:

In as many areas as we can, we want to put
on the books that the embryo is a person.

. .That sets the stage for a jurist to ac-
knowledge that human beings at any stage
of development deserve protection—even
protection that would trump a woman’s in-
terest in terminating a pregnancy.

Let there be no doubt about the in-
tent. Anyone who is pro-choice cannot
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vote for this bill without the expecta-
tion that they are creating the first
legal bridge to destroy Roe v. Wade.

Now, there is a time and a place to
discuss the morality and philosophy of
when life begins. This is not that time.
Now is the time to change our Federal
law to punish criminals who would in-
flict grievous injuries or death upon
pregnant women on Federal lands. So |
urge my colleagues to support the sub-
stitute amendment.

EXHIBIT 1

STANFORD LAW ScHooL,
Stanford, CA, July 10, 2003.
Senator DIANNE FEINSTEIN,
U.S. Senate, Senate Hart Office Building,
Washington, DC.

DEAR SENATOR FEINSTEIN: | wish to express
my concern about the current formulation of
S. 1019, the Unborn Victims of Violence Act
of 2003. Although | fully endorse the Bill’s ul-
timate aim of protecting pregnant women
from the physical and psychological trauma
of an endangered or lost pregnancy, | believe
that the Bill’s current formulation will frus-
trate rather than forward this goal.

I write both as a former prosecutor and as
a law professor specializing in criminal law
and criminal prosecution. At the outset of
my career, | served as an assistant district
attorney in Middlesex County, Mass., and as
an assistant attorney general in the Massa-
chusetts Attorney General’s office. | then
went to Boston College Law School, where |
administered and taught in the criminal
prosecution clinic. 1 have been at Stanford
since 1995 and a tenured professor of law
since 1999; during the next academic year, |
will serve as Academic Associate Dean. In
1996 | founded Stanford’s criminal prosecu-
tion clinic and have administered and taught
in the clinic ever since. | have also created a
course in prosecutorial ethics, which |
taught at Boston College Law School and, as
a visitor, at Harvard Law School.

My background and interest in criminal
prosecution prompt me to raise three objec-
tions to this Bill. All of them focus on the
Bill’s use of the expressions ‘““‘child in utero”’
and ‘““child, who is in utero,” and on its defi-
nition of these terms as ‘‘a member of the
species homo sapiens, at any stage of devel-
opment, who is carried in the womb.”

First: The Bill’s apparent purpose of influ-
encing the course of abortion politics will
discourage prosecutions under any future
Act.

I do not know what motives gave rise to
the Bill’s use of the expressions ‘“‘child in
utero’ and ‘“‘child, who is in utero,” but | do
know that any vaguely savvy reader will
conclude that these terms and the Bill’s defi-
nition of them were intended by the Bill’s
authors to influence the course of abortion
politics. It is a fair prediction that when a
pro-life President is in office, prosecutions
under this Bill will be more frequent than
when a pro-choice President is in office. That
is because the public will interpret this Bill
as suggesting that abortion is a potentially
criminal act and will interpret prosecutions
under the Bill as endorsing this sentiment.

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they
will better accomplish this purpose by avoid-
ing such expressions as ‘‘child in utero.”” Bet-
ter alternatives would refer to injury or
death to a fetus or damage to or termination
of a pregnancy.

Second: The Bill’s apparent purpose of in-
fluencing the course of abortion politics will
motivate prosecutors to exclude those pro-
spective jurors who otherwise would be most
sympathetic to the prosecution’s case.

If 1 were prosecuting a case under this Bill,
I would hope to have a jury that includes
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persons deeply sensitive to the rights and in-
terests of pregnant women. Such jurors
would regard an attack on a pregnant
woman as being a twofold crime, comprising
both the injury directly inflicted on the
mother and the stark emotional and physical
trauma resulting from injury to or loss of
her pregnancy.

But such jurors also will be more likely
than others to believe that pregnant women
have the right to exercise autonomy over
their bodies and to choose whether to abort
a pregnancy. | predict that many or most
judges will bar prosecutors and defense coun-
sel from questioning prospective jurors
about their views on abortion or about re-
lated matters such as their religion, reli-
gious practices, or political affiliations.
Forced to act largely on instinct, prosecu-
tors may be inclined to exercise peremptory
challenges against those prospective jurors
who appear to be most sympathetic to the
rights of pregnant women. This result clear-
ly would frustrate the Bill’s stated purpose
of protecting unborn life from criminal vio-
lence.

Third: The Bill’s apparent purpose of influ-
encing the course of abortion politics offends
the integrity of the criminal law.

To anyone who cares deeply about the in-
tegrity of the criminal law, this Bill’s appar-
ent attempt to insert an abortion broadside
into the criminal code is greatly offensive.
The power to inflict criminal penalties is,
second only to the power to wage war, the
highest trust invested in our institutions of
government. Because the power to make and
enforce criminal laws inherently carries
enormous potential for abuse, those who ex-
ercise that power must always do so with a
spirit free of any ulterior political motive.
The American Bar Association’s Standards
Relating to the Administration of Criminal
Justice provide that ““[i]n making the deci-
sion to prosecute, the prosecutor should give
no weight to the personal or political advan-
tages or disadvantages which might be in-
volved. . . .” (Standard 3-3.9(d).) Not all
prosecutors conduct themselves with fidelity
to this principle, but we may readily con-
demn those who do not. We may likewise
condemn other public actors who abuse the
sacred public trust of the criminal sanction
for political ends.

For these reasons, | object to the current
formulation of the Unborn Victims of Vio-
lence Bill. As | am confident that an alter-
native version of the Bill can fully accom-
plish its stated purpose of protecting unborn
life from criminal violence while avoiding
each of the difficulties | have outlined above,
| strongly encourage the Senate to modify
the Bill in the ways | have suggested above
or in some other manner that avoids the
freighted and frankly politicized terms,
“‘child in utero” and “‘child, who is in utero.”

My thanks to you for your consideration of
my views.

Sincerely,
GEORGE FISHER,
Professor of Law.

Mrs. FEINSTEIN. Mr. President, how
much time have | consumed?

The PRESIDING OFFICER. The Sen-
ator has 89 minutes left.

Mrs. FEINSTEIN. | have 89 minutes
remaining?

The PRESIDING OFFICER. Yes.

Mrs. FEINSTEIN. | thank the Chair.

I know the Senator from New Jersey
is on the floor wishing time.

Mr. DEWINE. He can take it now.

Mrs. FEINSTEIN. Good. May | ask
the Senator how much time he would
like?

Mr. LAUTENBERG.
have about 10 minutes.

I would like to
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Mrs. FEINSTEIN. Mr. President, |
yield 10 minutes to the Senator from
New Jersey.

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes.

The Senator from New Jersey.

Mr. LAUTENBERG. Mr. President, |
thank my colleague from California
and also our distinguished colleague
from Ohio.

| rise to express my strong opposition
to the underlying bill and support for
the amendment by the Senator from
California.

I have long supported legislation that
combats domestic violence. | was the
author of the domestic violence gun
ban because abusers should not have
access to weapons, to guns. Whether an
abuser is terrorizing his wife or his
children, let’s take away their means
to inflict further terror and abuse. So
far, my law has prevented nearly 30,000
abusers from obtaining guns.

Because of my long-term commit-
ment to stopping violence against
women and children, | take offense at
the fact that the backers of this bill
are exploiting this issue in order to ad-
vance another anti-choice agenda.

We see this regularly around this
place. I saw it in a commerce sub-
committee meeting that was supposed
to discuss science, space, and tech-
nology. The witnesses who were at the
table were there to talk about their op-
position to abortion and their experi-
ence after they themselves had abor-
tions. They made their decisions after
an action that they took that placed
them in that position. Now they want-
ed to block everybody else from having

a chance to make their personal
choices.
We have to understand what

underlies this issue. Yes, it is worth-
while to protect people and those who
are not yet born against violence, but
to make it a crime of this magnitude,
when there is so much else at stake in
the matter of choice, decided many
years ago by the Supreme Court—sup-
porters of this bill will tell you this
legislation protects women, protects
children, and this is a bill about pun-
ishing crime. But if you want to know
what this bill is really about, you only
need listen to what a leading supporter
of this bill told CNN when asked about
the legislation. | quote him:

They say it undermines abortion rights. It
does . . . But that’s irrelevant.

That is the prevailing attitude of
those who want to impose yet another
restriction on a woman'’s choice, on the
protection of a woman’s health. This
bill is intended, plainly and simply, to
undermine Roe v. Wade. But rather
than being direct about the goal, anti-
choice advocates want to use tragedies
like violence against women as a red
herring to move their agenda.

Over and over, we see this body tak-
ing up legislation that | believe is part
of an attempt to establish what | call a
““male-ogarchy’’ in our society. A male-
ogarchy is a society in which men are
making decisions for and about women.
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Anti-choice advocates simply don’t
trust women and their doctors to know
what is best for their bodies and their
lives. We even encountered this male-
ogarchy last year when this body told
doctors and their patients that it is
Congress, rather than the medical ex-
perts, who know best about their
health. And when the so-called partial-
birth abortion bill was signed, there
were all men on the stage with the
President of the United States, smiling
and gloating as they took away the
right of a woman, in consultation with
her doctor and her conscience, to make
a decision that, though painful, is ap-
propriate for her well-being.

Do we want to decide here whether or
not a woman has a right to make a de-
cision about her choice for an abor-
tion? Perhaps she has two, three, four
other children at home and her health
is in jeopardy. We are saying: It doesn’t
matter what you think, Madam. We are
going to make the decision for you.

That is why there wasn’t one woman
standing with the President at the
White House the day that so-called par-
tial-birth abortion prohibition passed
the Senate, when the President signed
the bill.

President Bush and his supporters in
the Senate say they care about domes-
tic violence and protecting women. But
if that is the case, how, then, do we ex-
plain the fact that the President’s
budget cuts funding for the Violence
Against Women Act programs by $116
million next year? Is that going to help
women? Is that going to make life bet-
ter for them? No. It is going to make
life worse. Those are living people.
Those are people who were here. Those
are people for whom this male group
wants to decide, make decisions.

If Congress wants to get serious
about violence against women and chil-
dren, let’s do something real about it.
Let’s fund programs that provide
money to law enforcement to prevent
domestic violence and sexual assault.
Let’'s fund battered women’s programs
and rape crisis centers instead of cut-
ting funding for these often lifesaving
services. Let’s improve access to shel-
ters, making it easier for abused
women and their children to flee that
abuse.

If this so-called Unborn Victims of
Violence Act were actually about vio-
lent crime, then the domestic violence
community would be in support of it.
But they oppose the bill. The National
Network to End Domestic Violence,
the National Coalition Against Domes-
tic Violence, and the Family Violence
Prevention Fund, all oppose this legis-
lation.

Many backers of this bill also sup-
port giving a $1 trillion tax break to
the wealthiest among us, rather than
giving it to the struggling working
families who need it to help pay for ev-
eryday goods and services, programs
such as Head Start for children who
don’t have a comfortable home life
that permits them to engage in the
process of learning or of expecting to
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learn, who often get their only nutri-
tional meal from the program. Three
hundred thousand of those children are
denied access to these programs be-
cause we have taken away the funding
to give tax breaks to those who have
been fortunate enough to live in this
country, to make a lot of money, to
succeed.

I am one of those. | had a good busi-
ness career, as did many here. We don’t
need this kind of thing. We don’t want
it. We want our country to be strong.
We want the strength to be built in a
harmonious society and to lend a hand
to those who don’t have the ability to
help themselves. But now that can’t
happen. We are focused on giving tax
breaks to the wealthy and making
them permanent, as we dig ourselves
deeper into debt.

Many of my colleagues who support
this bill also reject expending health
insurance coverage for poor and lower
middle-class children and their fami-
lies. Many who support this bill will
tell you they want to simply protect
children. | find it ironic that they only
want to protect children before they
are born, but they don’t want to do
what they have to after they are born.
I see it as hypocrisy.

I challenge supporters of this bill to
get serious about protecting women
and children and pass meaningful legis-
lation that improves the lives of these
women and children, not this under-

cover move to restrict choice for
women.
The PRESIDING OFFICER. Who

yields time?

Mrs. FEINSTEIN. Mr. President, | re-
serve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Mr. President, | have a
great deal of respect for my colleagues
from New Jersey and California. My
colleague from New Jersey knows I
care about what happens after children
are born. | care about their health. |
believe | have demonstrated that in the
Senate. In fact, he and | have worked
on these issues together. | have worked
with my colleague from California on
many issues having to do with chil-
dren. We just happen to disagree on
this issue.

| have a great deal of respect for both
of them. We have worked together on a
bipartisan basis on a wide range of
issues. | would hope that as we debate
this bill, we would focus on the legisla-
tion. | say that with all due respect. |
don’t understand—again, with all due
respect to my colleagues—what debate
about the motives of people has to do
with what the facts are.

I am going to try to confine my de-
bate to what | think are the essential
facts. | think they are fairly simple.
Let me talk for a few moments about
what | believe are the essential facts.

| ask my colleagues who are listening
to this debate to remember a couple of
things about the Feinstein amendment.
I am going to keep coming back to
these central facts about the Feinstein
amendment.
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No. 1, the Feinstein amendment does
not recognize a second victim. Our bill
does. The Feinstein amendment creates
a legal fiction. It is contorted, it twists
the law in a sense—maybe a better way
of saying it is not that it twists the
law; it doesn’t do that, but it twists the
reality of the common sense of people
when they look at this. When they see
a pregnant woman who is assaulted and
her child dies, they intuitively know
there is a victim besides the mother.
They know the mother is a victim, but
they also know there is a second vic-
tim.

The vast majority of the American
people, if you ask them was there an-
other victim, will say of course there
are two victims. Our bill recognizes the
second victim. The Feinstein amend-
ment refuses to recognize the second
victim. Now we can talk about punish-
ment and all kinds of things, but it re-
fuses to recognize good common sense.

This bill in front of us has nothing to
do with abortion. It has absolutely
nothing to do with abortion. We have
explicitly exempted abortion in this
bill. Yet opponents still try to argue
this point.

Our statute could be no more clear
on this point. Senator FEINSTEIN uses
identical language to exempt abortion
or any related activity in her amend-
ment. This bill simply doesn’t affect
abortion rights whatsoever. The lan-
guage could not be clearer. | invite my
colleagues to pick up the bill and look
at the section. It exempts any ref-
erence to abortion, anything a mother
would do to her own child, anything a
doctor would do is exempted. It has
nothing to do with abortion, not at all.
That is not what this is about.

Point No. 1, this bill recognizes a sec-
ond victim; the Feinstein amendment
does not. If you believe there is a sec-
ond victim, you cannot vote for the
Feinstein amendment. It denies there
is a second victim.

The second point | want to make will
come as a surprise, | think, to the
Members of the Senate. It will come as
a surprise to you until you pick up the
Feinstein amendment and read it care-
fully. I invite you to do that. Pick up
the amendment and read it carefully.

First, the Feinstein amendment does
not punish the criminal for harming or
injuring the baby. Let me read it. It
only punishes the criminal for “‘inter-
rupting or terminating a pregnancy.”’
That is the language, “‘interrupting or
terminating a pregnancy.”” But not for
injuring. So if a child is injured, not
killed, the pregnancy not terminated,
the Feinstein amendment will not
cover it. That, to me, is a problem.
That is a fatal fallacy, fatal problem.

Here is the language:

Any person who engages in conduct that
violates any of the provisions of law listed in
subsection (b) and thereby causes the termi-
nation of a pregnancy or the interruption of
the normal course of pregnancy, including
termination of the pregnancy other than by
live birth is guilty of a separate offense
under this section.

It does not cover the
fetus. That is a problem.

injury of a
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Let’s turn to the penalty section. The
penalty section is fatally flawed. The
penalty section won’t work. The Jus-
tice Department has sent a letter and,
in their opinion, the penalty section
provides no penalty, under the Fein-
stein amendment, for the killing of the
fetus. It is vague; it is unclear at best.
It defines additional crimes as the
interruption or termination of a preg-
nancy. When it describes the punish-
ment, it refers to injury or death.
Whose injury or death are we talking
about here? Is it the unborn child?
Whose injury?

The Feinstein amendment doesn’t
recognize that the interruption and
termination of the pregnancy means
the injury or death of the fetus because
it won’t acknowledge the fetus, of
course, as a separate being.

The amendment is circular and really
without meaning. Put simply, there is
no additional punishment because
under this amendment there is no addi-
tional victim. The Feinstein amend-
ment goes out of its way not to recog-
nize another victim. What is the ref-
erence to? Let me read this section
and, again, this is a technical reading,
but that is how you have to read a
criminal section. This is how judges
have to do it. The bottom line is—I am
going to say it again and again—if you
vote for Feinstein, there will be no pen-
alty at all for the Kkilling of a second
victim, the child. There clearly is none
for the injury of that child. Let me
read the penalty section, 2(a), under
the Feinstein amendment:

Except as otherwise provided in this para-
graph, the punishment for that separate of-
fense is the same as the punishment provided
for that conduct under Federal law had that
injury or death occurred to the pregnant
woman.

What injury or death are we talking
about? To whom?

The language doesn’t acknowledge
injury or death to the fetus. Who is it
referencing in the previous paragraph?
It clearly is fatally flawed. It is dif-
ficult for me to read this and for people
to understand it. But to get the section
out, it clearly doesn’t work and is fa-
tally flawed. So this does not recognize
the death, does not recognize any pun-
ishment. It would not provide punish-
ment and it clearly presents a problem.

My friend from California has said
the DeWine bill would have no effect on
the Laci Peterson case. That is true; it
would not. Fortunately, California has
a similar law that provides for a second
victim, the punishment for the death of
that child. While it is true the DeWine
bill would have no effect on the Laci
Peterson case, the fact is if the Fein-
stein amendment, or a similar amend-
ment to the Feinstein amendment, had
been approved by the California legis-
lature at the time their law was being
considered, there would be no punish-
ment for the death of baby Conner Pe-
terson. There would have been in Cali-
fornia no recognition for that second
victim. There would have been no rec-
ognition of the death of that second
victim.
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If the Feinstein amendment would
have passed, or a version of it, in Cali-
fornia, if the California legislature
would have done what Senator FEIN-
STEIN is asking us to do today in this
Federal legislation, they would not
have been able to prosecute for the
death of Conner Peterson. They would
not have been able to recognize that
death as a second victim death. That is
the fundamental fact, and that is the
fundamental difference between the
DeWine bill and the Feinstein amend-
ment.

We have heard a lot of talk about
motives and agendas. | think we should
stop doing that, and | think we should
look to the victims and hear from the
victims. There are three victims. The
families of the victims were here yes-
terday. When one talks with the vic-
tims, it is clear the victims believe
there are two victims. Let me talk
about several cases. They are tragic
cases and are difficult to listen to, but
I think it brings home what we are
really talking about.

Let me talk about the example of
Airman Gregory Robbins. This is a case
about which | have talked many times
on the Senate floor, but | think is
worth repeating today because it illus-
trates the injustice that exists today in
our Federal law.

In 1996, Airman Robbins and his fam-
ily were stationed in my home State of
Ohio at Wright-Patterson Air Force
Base in Dayton. At that time, Mrs.
Robbins was more than 8 months preg-
nant with their daughter they named
Jasmine. On September 12, 1996, in a fit
of rage, Airman Robbins wrapped his
fist in a T-shirt and savagely beat his
wife by striking her repeatedly about
the head and stomach. Fortunately,
Mrs. Robbins survived this violent as-
sault, but tragically, her uterus rup-
tured during the attack, expelling the
baby into her abdominal cavity, caus-
ing Jasmine’s death.

Does anyone truly think Jasmine
was not a victim? | think we know she
was. Not only was her mom a victim,
but she was as well.

Let me give another example. In Au-
gust 1999, Shiwona Pace of Little Rock,
AR, was days away from giving birth.
She was understandably thrilled about
her pregnancy. Her boyfriend, Eric Bul-
lock, however, did not share her joy
and enthusiasm. In fact, Eric wanted
the baby to die. So he hired three thugs
to beat his girlfriend so badly that she
lost the unborn baby whom she named
Heaven. | might add, she lost that baby
1 day shy of her predicted delivery
date. Shiwona testified at a Senate ju-
diciary hearing we held in Washington
on February 23, 2000. This is what she
said:

| begged and pleaded for the life of my un-
born child, but they showed me no mercy. In
fact, one of them told me, ‘““Your baby is
dying tonight.” I was choked, hit in the face
with a gun, slapped, punched, and kicked re-
peatedly in the stomach. One of them even
put a gun in my mouth and threatened to
shoot.

Do we really believe Shiwona was the
only victim here? Do we really think
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we should adopt an amendment that
says she was the only victim? | don’t
think so. How can we suggest to
Shiwona that her child was not mur-
dered? Should we twist the law so we
don’t recognize that? | don’t think we
should. And Federal law, quite frankly,
must recognize this wrong for what it
is. It is a wrong against two separate
and distinct victims.

Another example: I can think of no
better way to tell the story of Baby
Zachariah and his mother Tracy
Marciniak than by simply reading from
her testimony before the House Judici-
ary Subcommittee on the Constitution
which occurred on July 8, 2003. Let me
read it:

I carried Zachariah in my womb for almost
nine full months. He was killed in my womb,
only 5 days from his delivery date. The first
time | ever held him in my arms, he was al-
ready dead.

There is no way that | can really tell you
about the pain | feel when I visit my son’s
grave site in Milwaukee, and at other times,
thinking of all that we missed together. But
that pain was greater because the man who
killed Zachariah got away with murder.

Zachariah’s delivery date was to be Feb-
ruary 13, 1992. But on the night of February
8, my own husband brutally attacked me at
my home in Milwaukee. He held me against
a couch by my hair. He knew that | very
much wanted my son. He punched me very
hard twice in the abdomen. Then he refused
to call for help, and prevented me from call-
ing.

After about 15 minutes of my screaming in
pain that | needed help, he finally went to a
bar and from there called for help. Zachariah
and | were rushed by ambulance to the hos-
pital, where Zachariah was delivered by
emergency Caesarean section. My son was
dead. The physicians said he had bled to
death inside me because of blunt force trau-
ma.

My own injuries were life-threatening. 1
nearly died. | spent 3 weeks in the hospital.
During the time | was struggling to survive,
the legal authorities came and they spoke to
my sister. They told her something that she
found incredible. They told her that in the
eyes of Wisconsin law, nobody had died on
the night of February 8. Later, this informa-
tion was passed on to me. | was told in the
eyes of the law, no murder had occurred. |
was devastated.

We surviving family members of unborn
victims of violence are not asking for re-
venge. We are begging for justice—justice
like we were brought up to believe in and
trust in. Justice means that the penalty
must fit the crime, but that is only part of
it—justice also requires that the law must
recognize the true nature of a crime.

The true nature of a crime,
President.

I know that some lawmakers and some
groups insist there is no such thing as an un-
born victim, and that crimes like this only
have a single victim—but that is callous and
that is wrong. Please don’t tell me that my
son was not a real victim of a real crime. We
were both victims, but only I survived.

I will have more to say about this in
a few minutes. At this point, | yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, may
I briefly suggest the absence of a
quorum.

Mr.
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The PRESIDING OFFICER.
clerk will call the roll.

The

The legislative clerk proceeded to
call the roll.
Mrs. FEINSTEIN. Mr. President, |

ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. FEINSTEIN. | thank the Chair.

Mr. President, | wish to respond to
some of the concerns and complaints of
the distinguished Senator from Ohio
about our substitute amendment. Let
me take on his allegation that this
substitute does not provide a punish-
ment for harming a child. In fact, it
does. It clearly states that the inter-
ruption of the normal course of the
pregnancy relates to injury to the
fetus. So there is a penalty for harm.

Secondly, he stated my amendment
would not provide any penalty for end-
ing a pregnancy; that it was a legal fic-
tion in that sense.

I think this is clearly a misunder-
standing of the plain text of our
amendment. We explicitly create a sep-
arate offense for interrupting or ending
a pregnancy, and we explicitly state
the penalty for that offense is the same
as if the crime had resulted in the in-
jury or death of a mother. That is ex-
plicit.

So the intent is clear. | think quib-
bling about whether the language is
perfect, the amendment does exactly
what the underlying bill does. | could
have cleared that up with a modifica-
tion, but the Senator would not let me
send a modification to the desk, which
in terms of just sheer congeniality is
rather surprising because that could
have been made crystal clear to every-
one.

So | firmly believe our amendment
does exactly the same thing as the
DeWine amendment, but it does not do
something his amendment does, and
that is create life at the point of con-
ception. His use of the words “‘child in
utero’” as opposed to the California
statute’s use of the words ‘“‘or fetus”
make a huge difference in the law le-
gally. Once again, | think that is clear.

The bottom line is we believe the in-
tent and the crafting of this bill is very
clear. We do not create a child in utero.
We try to avoid getting to the point
where life is defined.

We say that if the pregnancy is in-
tentionally terminated and specific
damages are done to the fetus, it is
punished either through manslaughter
in a second charge or murder in a sec-
ond charge. | think the language is
very clear. | think it is nitpicking to
say it is not.

I can change it, but I am not allowed
to change it. We have the modification,
but we are not allowed to send the
modification to the desk. | believe
Members can vote on this amendment
and know clearly they are assessing
the same penalties for the same crimes
as the underlying bill does. The only
difference is we do not decide in our
bill when life begins.
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Let me read a couple of editorials
and statements that have come out in
recent days. There is one editorial this
morning in the Los Angeles Times. |
would like just quickly to read one
paragraph:

The Senate is likely to vote today on a bill
intended largely to score points in the end-
less, wearying abortion debate. The proposed
Unborn Victims of Violence Act defines a
child in utero as a member of the species
homo sapiens, at any stage of development,
who is carried in the womb. In other words,
the child exists at the moment of concep-
tion. The House passed similar legislation
last month. As with nearly every aspect of
the abortion debate, Americans are deeply
divided over when human life begins. How-
ever courts in most States generally accord
more rights to a fetus considered viable out-
side the womb. DeWine’s bill, S. 1019, offers
a sweeping declaration that ignores pre-
vailing scientific views and the national
legal consensus. True, his bill specifically
bars prosecution for abortion, but its effect,
as DeWine intends, would be to give one side
a new legal bullet in the broader abortion
wars.

That is clear. | will go on. The Los
Angeles Times is not the only editorial
page that believes that. | indicated ear-
lier this is true of an editorial in the
Philadelphia Inquirer:

It is so easy to see how a federal unborn
victims law, coupled with unborn victims’
laws in 29 States, will form the basis of a
new legal challenge to Roe v. Wade, a land-
mark case that gives women the right to ter-
minate certain pregnancies. If a fetus who
dies during a crime is a murder victim, why,
then, isn’t abortion murder?

From the Buffalo News:

Passage by House Republicans of a bill
that treats an attack on a pregnant woman
as separate crimes against her and her un-
born child is at heart an attempt to erode
abortion rights. It’s a disingenuous and mis-
guided bill and the Senate should make sure
it goes no further.

That is the Buffalo News.
The New York Times, April 25. This
is 2001.

Packaged as a crime fighting measure un-
related to abortion, the bill is actually
aimed at fulfilling a long-time goal of the
right-to-life movement. The goal is to en-
shrine in law the concept of fetal rights
equal to but separate and distinct from the
rights of pregnant women.

Another editorial of the New York
Times:

The bill would add to the Federal Criminal
Code a separate new offense to punish indi-
viduals who injure or cause death to a child
who is in utero.

The Washington Post, October 2, 1999,

What makes this bill a bad idea is the very
aspect of it that makes it attractive to its
supporters, that it treats the fetus as a per-
son separate from the mother though that
same mother has a constitutional right to
terminate her pregnancy. This is useful rhe-
torically for the pro-life world, but it is ana-
lytically incoherent.

The Blethen, ME, newspaper:

First considered in 1999, the bill purports
to create new Federal crimes for the inten-
tional harm or death of a fetus or unborn
child. But, no matter how much supporters
deny it, the bill’s real intent is to undermine
women’s reproductive choices. If the bill is
passed and signed into law, it would weaken
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the prudent and pragmatic decision handed
down in Roe v. Wade.

In my remarks, | have tried to show
that this is a concerted effort. It need
not be so. You can attach the same
penalties for the same crimes, as our
substitute does, without getting into
the debate of where life begins. This
bill chooses to get into the debate of
where life begins and it defines life be-
ginning at conception. It does so in a
Federal criminal statute. It is one step
in the building blocks of statutes that
will constitute the ability to demolish
Roe v. Wade.

I think every Member of this body
who is pro-choice should vote against
the underlying bill and for this amend-
ment because in this amendment, with-
out creating the separate person at
conception, we establish the penalties
for interruption or termination of a
pregnancy. Those penalties are the
same—same for murder, same for man-
slaughter, same for attempted murder,
same for attempted manslaughter.

Again, | point out that in California
what the State did 34 years ago was es-
sentially amend the murder statute.
By amending the definition in the
Penal Code section 187, they provided a
new definition of murder which said:

Murder is the unlawful Kkilling of a human
being, or a fetus with malice aforethought.

That is the bill under which the Laci
Peterson case will be brought to court.
It is a different idea because it clearly
says that it is a fetus.

Additionally, there is information
from those who wish to continue this
pursuit to make a fetus a human life,
to make an embryo a human life, that
this is a concerted strategy aimed at
weakening Roe v. Wade.

What we have tried to do is mimic
the House bill with respect to the pen-
alties but connect it to the termi-
nation of a pregnancy and thereby
avoid the distinction of exactly when
life begins for the purposes of statute
law, in this case criminal statute law,
and therefore avoid the problem.

I have indicated, from legal scholars,
where they believe this will undermine
prosecutions in this situation because
they will encourage peremptory chal-
lenges of individuals who may have
strong beliefs in choice and, therefore,
not one likely to recognize that an em-
bryo, or a day pregnancy, or a week
pregnancy, or a month pregnancy is, in
fact, a living being subject to criminal
sanctions if their rights are violated.

It is a complicated issue. But it is a

significant issue. It is an important
issue.
The more | look at it and see the

strategy of the anti-choice movement,
the more | see that if you can establish
a beachhead of rights in Federal crimi-
nal law here, and another statute
there, and in a third statute some-
where else, you then begin the march
to the Supreme Court in an attack on
Roe. Roe sets up a trimester system
giving the woman total rights in the
first trimester, and then the State the
right in the second and third trimester
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to intervene in certain cases, which has
been the case in many State laws that
have been passed. You now give the Su-
preme Court the ability to begin to
say: “It is in law that the embryo has
certain rights’” and, therefore, forms
the bulwark of the attack on Roe.

You also do something else insidious.
| think you very much intervene in
stem cell research. Stem cell research,
and a good deal of the most auspicious
of that research, deals with embryonic
stem cells. If you have a law that says
an embryo or a zygote is, in fact, a
human life, then it is murder if you use
that embryo for stem cell research,
just as it becomes murder if that em-
bryo is harmed or rejected in the
course of an attack on a woman. We
avoid all of that.

We simply say termination of a preg-
nancy, and termination of a pregnancy
in the course of a criminal attack cre-
ates a second charge, and that second
charge carries with it the same penalty
as the original charge against the
woman herself would carry.

That is the clear intent.

I regret that the Senator would not
allow me to modify my amendment. |
can never in 12 years remember any
Senator being refused the right to mod-
ify an amendment, but perhaps we are
playing by new rules these days. |
know what goes around comes around
in this body. | regret that.

But | believe on its face our sub-
stitute amendment is clear, it is defini-
tive, it will stand the test of time, and
it will prevent what we hope to pre-
vent, which is the first major law
which decides when life begins.

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Ohio.

Mr. DEWINE. Madam President, once
again, | want to bring this debate back
to its essence. | am afraid so much of
the debate from the other side has been
about motives—by quoting, with all
due respect, the L.A. Times about pe-
ripheral issues.

Our intent, if you want to go by in-
tent, is very simple. Our intent is to
bring about justice for the victims of
crime. Our intent is to bring about jus-
tice for the mother and for the child—
for the unborn child as well as the
mother. It is to conform with what the
vast majority of the American people
believe; that is, when a pregnant
woman is assaulted and she either loses
that child or that child is injured,
there are, in fact, two victims. It is as
simple as that.

On the abortion issue, let us be done
with this once and for all. This bill has
nothing to do with abortion. The lan-
guage could not be simpler.

Let me read to the Members of the
Senate and invite anybody to read it.

Nothing in this section shall be construed
to permit the prosecution of any person with
conduct relating to abortion for which con-
sent of the pregnant woman or a person au-
thorized by law to act on her behalf has been
obtained or for which such consent is implied
by law.
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Two, of any person for medical treatment
of the pregnant woman or her unborn child,
or of any woman with respect to her unborn
child.

It is very clear. My colleague argues
that this language is going to somehow
roll back abortion rights. That is a de-
bate for another day. It is not a debate
for today. That language in this bill is
very clear.

If this language was a threat to abor-
tion rights, then the language in 29
other States would have been a threat.
We have 29 States that recognize fetal
homicide law. The language in 16 of
those States is virtually identical to
the language in this bill.

If the language in this bill was a
problem for abortion rights, then it
would have been a problem with these
other States.

Also, there are some States that have
had this language on the books for 30
years, and it has not been a problem
for abortion rights.

That is just a bogus issue. Let us stop
talking about it, and let us talk about
what the issues are.

Let me get back to the two points
that | made before. I want everyone to
understand the Feinstein amendment.
One is not in debate, and one my col-
league and | do debate. One | think is
not in debate at all; that is, the Fein-
stein amendment does not recognize a
second victim. It goes against good
common sense.

Ask someone back in your home
State, if a pregnant woman is assaulted
and she loses her child, how many vic-
tims are there? There are two. If you
ask the average person in your State—
whether your State is Ohio, California,
wherever it is—the average person on
the street is going to say: Senator,
there are two victims.

That is all we are saying with this
bill. We are trying to close a loophole
so that if a pregnant woman who is
hiking in a national park or is out
walking in a national park or a preg-
nant woman on an Air Force Base—we
are not making these stories up. This
happens. Pregnant women are attacked
all the time. | saw it as a county pros-
ecutor. You ask any county pros-
ecutor—yes, any police officer, any-
body who is a victims rights advocate—
how often pregnant women are at-
tacked, a pregnant woman who is in a
national park, a pregnant woman who
is on Federal property and is attacked.
What we are simply saying is that it is
wrong if a national park or Federal
property is in a State that does not
have a similar law to this. It is wrong
for that Federal prosecutor searching
in vain the Federal statutes to find a
law for which he can charge that per-
son with the death of a fetus, a child—
whatever word you want to use. It is
wrong. That happens today. We are
closing that loophole.

When this law passes, that won’t hap-
pen anymore. A Federal prosecutor will
be able to say, when law enforcement
people come in and they have that case
where a woman has been violently at-
tacked, she has been injured but the
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child has been killed, they will be able
to charge for death of that child. That
is the right thing to do. They will be
able to file two charges, recognize two
victims, and recognize that reality.
That is what this does.

Let me state the second thing about
the Feinstein amendment. Look at the
amendment.

We have to go to the penalty section.
This is the Feinstein amendment.

Except as otherwise provided in this para-
graph, the punishment for that separate of-
fense is the same as the punishment provided
for that conduct under Federal law had that
injury or death occurred to the pregnant
woman.

Remember, this is a criminal law. |
go back to my days as a prosecutor:
You have to construe a law strictly.
When it is a criminal law, you construe
it in favor of the defendant. You give
every benefit of the doubt to the de-
fendant. If this is vague, there is a
problem for the prosecutor. We have a
problem with this one. A serious prob-
lem.

We have a letter from the Justice De-
partment that says there is no penalty
under the Feinstein amendment. Let’s
look at this carefully and see why:
‘“Except as otherwise provided in this
paragraph, the punishment for that
separate offense is the same as that
punishment provided for that conduct
under Federal law had that injury or
death occurred to the pregnant
woman.”’

What injury or death? The problem
under the Feinstein amendment is it
does not recognize the baby or fetus.
Who are we talking about? Read this
section above. It talks about ‘“‘termi-
nation of a pregnancy or the interrup-
tion of the normal course of preg-
nancy.” It does not recognize two as-
saults, two injuries, two people. There
is nothing for it to reference to. With
all due respect, it is not drafted right.
If we pass the Feinstein amendment,
with all due respect, not only are you
not recognizing a separate victim—
which we all agree on—but, worse than
that, there is no penalty for Killing the
unborn; there is no penalty for injury.

I have already pointed out, and we
looked at the language, why there is no
penalty at all for injury. That is clear
when we look at this: ‘‘causes the ter-
mination of a pregnancy or the inter-
ruption of the normal course of preg-
nancy, including termination of the
pregnancy other than by live birth,” et
cetera.

Clearly, that is no reference to the
injury. What word here has to do with
injury? Nothing. Clearly, this has noth-
ing to do with injury. Any child who is
injured, not killed, would not be cov-
ered. And in the paragraph below, there
is no penalty at all.

If we get by that, which we cannot,
but even if you get by all of that, you
have the problem of the lesser included
offense. We cannot get by that. But
take one more problem, assuming you
could get by that. There is another rea-
son the Feinstein amendment fails to
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create a separate punishable offense to
terminating pregnancy. All it does is
recognize attacks on an unborn child
under the label of “‘interruption or ter-
mination of pregnancy,” then tacks
that label on as an element to any one
of the 68 Federal crimes specified. The
result is a new series of offenses iden-
tical to the previous 68, except for the
addition of that one element.

For example, now a criminal could
face a Federal charge of assault with
the result of termination of pregnancy
as well as the original charge of as-
sault. This is important. But because
he could be charged with both does not
mean he could be convicted and pun-
ished for both. Instead, he would be
protected by a legal principle known to
lawyers as lesser included offenses.
That principle protects a defendant
from being convicted in and punished
for a whole series of crimes that are all
a subset of a lesser crime.

We know, for example, the crime of
manslaughter and murder. We know
one defendant cannot be convicted of
both charges for the death of only one
victim. If someone is guilty of murder,
then he or she must have been guilty of
all the components of murder, includ-
ing the components that made him
guilty of manslaughter, but that per-
son, of course, is not convicted of both.
You cannot be convicted of both man-
slaughter and murder. If a man is con-
victed of a felony for stealing $10,000,
he is not also found guilty of the mis-
demeanor of having stolen $500.

Of course, we can convict one crimi-
nal of the murder and manslaughter of
two separate people because the laws of
these crimes differ on one critical
point: They have different victims.
That is the difference between our bill
and Senator FEINSTEIN’s amendment.
Ours does not have that problem be-
cause we recognize two victims. Her
amendment does not. Therefore, it is
fatally flawed under this principle.
Therein lies another problem.

The bottom line is the Feinstein
amendment is fatally flawed. It has no
penalty section, as well as not recog-
nizing there is a separate and distinct
victim.

The Justice Department analyzed
and came to the same conclusion.
Again, it is a vague amendment. They
come at it a little differently, but here
is what they say in a letter of March
24:

Additionally, by omitting any reference to
the unborn child but retaining language con-
tained in H.R. 1997 as introduced, the sub-
stitute appears to create an ambiguity that
likely leaves an offense, could one be found,
without a corresponding penalty. The sub-
stitute provides that punishment for an of-
fense prescribed by the legislation is the
same as the punishment provided under Fed-
eral law had the ““injury or deaths occurred,”
to the pregnant woman.

In H.R. 1997, the object of the ‘““injury or
death’ was the unborn child. However, in the
substitute the injury or death provision has
no object because the only victim under the
substitute is the woman herself. Because
there are currently no penalties in federal
law for the offenses of ‘‘termination of a
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pregnancy,” or ‘‘the interruption of the nor-
mal course of pregnancy,’” there would be no
penalty even assuming that a successful
prosecution could be brought.

They have analyzed it a little dif-
ferently than | did, but they come to
the identical conclusion for the same
reason. Again, it goes back to this sen-
tence in their letter, ‘““However, in the
substitute, the injury or death provi-
sion has no object because the only vic-
tim under the substitute is the woman
herself.”

That is the problem. That is what we
have.

Members who come to the Senate and
vote on this Feinstein amendment,
which is the key vote, need to under-
stand three things: One, abortion has
nothing to do with this debate. We
have covered that in the language of
the bill. But more important is the
precedent in the States has already
been set. States have bills like this.
They have not interrupted people’s
rights under the Supreme Court in re-
gard to Roe v. Wade and all the other
court decisions. It has not interrupted
rights having to do with abortion. It
has nothing to do with abortion. That
is No. 1.

No. 2, the Feinstein amendment fails
to recognize what everybody in this
country knows: When a woman is at-
tacked, there are two victims.

And No. 3, the thing to remember is
the Feinstein amendment carries no
penalty. So we will be saying if the
Feinstein amendment is passed, we are
turning our backs on these victims. We
are turning our backs on the unborn,
these kids who are, in fact, injured or
killed.

| yield the floor.

Mr. TALENT addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. DEWINE. Madam President, |
yield to my colleague.

Mr. TALENT. Two or three minutes?

Mr. DEWINE. Yes.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. TALENT. Madam President, |
very much appreciate the Senator
yielding and also the courtesy of the
Senator from South Carolina who, I
know, was expecting to go next. For
that reason, I am going to be very
brief.

I want to say a few words about what
I understand us to be doing today and
the importance of it. As | understand
it, what we are doing today is con-
forming Federal law to the common
understanding of people around the
country, and certainly in the heartland
where Missouri is and, indeed, the prac-
tice of most of the States.

If a man takes a woman across State
lines—let’s say she is his girlfriend,
and she has gotten pregnant, and he
does not like that fact—and he assaults
her, hits her in the stomach or some-
thing, with the intention of getting rid
of the baby, and his act of violence has
the intended effect and the baby dies,
what we are saying is he has claimed
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two victims. He has hurt mom, or
maybe done worse to her, and he has
killed the baby, which is what his in-
tention was to do.

I think all of us recognize the seri-
ousness of that kind of offense and ac-
knowledge that an offense like that
against a pregnant woman, and di-
rected at the baby, is more serious be-
cause of the status of pregnancy and
because of the existence of that child
than it would otherwise be.

So far | think we are agreed. My
friend, the Senator from California,
wants to call that second offense the
“interruption’ of a pregnancy rather
than the claiming of the life of a child.

| appeal to the Senate, and to the
country, through the Chair, and ask
what our understanding is, what our
instinctual reaction is to that kind of a
crime.

When a woman loses a child in that
kind of instance, she has not lost a
pregnancy, she has lost a child.

Earlier in our marriage, my wife had
several miscarriages. She did not think
of it as losing a pregnancy. She lost
children. That is why people have me-
morial services sometimes—often—in
cases like that. That is why they go
through a grieving process. That is why
they may get counseling.

I do not see why, with the greatest
respect to the substitute amendment
and to the Senator from California,
why we cannot conform Federal law to
that common understanding. | think
we should.

I understand the sensitivity on the
issue of abortion. | really do. | think
the Senator from Ohio and the Senator
from South Carolina have tried to
structure this bill to avoid those sen-
sitivities. It is hard to do.

But just because—for overriding rea-
sons of public policy that some here ad-
here to very strongly—we cannot rec-
ognize the status of this child when
mom, for reasons that she thinks are
justified, believes she must end the
pregnancy, it seems to me, it does not
mean we cannot accord the child the
dignity of the status of a human being
when the child has been the victim of a
vicious act of violence against both
mom and the child.

I thank my friend again for allowing
me to intervene for a moment. | yield
the floor.

Mr. DEWINE. Madam President, |
yield to the Senator from South Caro-
lina.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM of South Carolina.
Madam President, | thank the Senator
for yielding. | may take a few minutes,
I say to the Senator from Kansas, to
explain my relationship to this bill and
why | am here today.

No. 1, | want to thank the leadership
for allowing the bill to come to the
floor. Senator FRIST and Senator
MCCONNELL and our leadership team
has worked hard with Senator DASCHLE
to get an agreement so we could come
to the floor and debate what | think is
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an important issue, and to allow Sen-
ator FEINSTEIN to have her say about
how we should craft this bill.

In July 1999, this bill was first intro-
duced in the House. | was the author of
the bill. Before I came to Congress, |
spent some time in the Air Force. Sen-
ator DEWINE has taken the cause up in
the Senate since it was first intro-
duced. I really appreciate all that Mike
has done. He has been very sympa-
thetic to what we are trying to do. He
was leading the charge in the Senate as
this bill was being debated and voted
on in the House.

But prior to getting into politics,
from 1982 to 1988, | served as a pros-
ecutor and a defense attorney in the
U.S. Air Force domestically and over-
seas. During that experience, | realized
at the Federal level there was a gap in
law.

We had a case involving a pregnant
woman who was beaten up, and her
child was lost, and she was almost
Killed. I looked into the idea of charg-
ing the offender with the damage done
to the unborn child, and under the Uni-
form Code of Military Justice there
was no way to do that. So | was sen-
sitive to it from a prosecutor’s point of
view early on in my legal career.

When | got to Congress, there was an
effort in some States to create unborn
victims statutes, and | associated my-
self with that effort federally. A lot of
pro-life people came over and were very
supportive of what we are doing. That
is true. Pro-life people generally like
the idea of protecting unborn children
whenever they can.

Pro-choice people are very sensitive
to the fact that a woman should decide
what to do with her body in an inti-
mate situation like a pregnancy. | un-
derstand that debate clearly.

I am a pro-life person, so | have bi-
ased there. But having said that, there
are pro-life people who hate this bill. It
surprised me, but it is true, because in
the bill, we wrote it in a way that abor-
tion is not covered at all. As a matter
of fact, we preserve, under the current
law—under this bill—the right to have
a legal abortion, and you cannot pros-
ecute the mother under any cir-
cumstances.

There are cases out there where
mothers are being prosecuted who
abuse drugs and alcohol and do damage
to their children. What | wanted to do
was to focus on what | thought we all
could agree on, to a large extent. The
law in abortion and the politics of
abortion really do not play well here
because we are talking about criminal
activity of a third party. | do not know
why you would want to give a criminal
any more breaks than you had to if
they go around beating on pregnant
women.

And people say: Well, don’t they have
to know if the woman is pregnant? No.
Why? The law is really common sense.
If you attack a woman of childbearing
years, you do so at your own peril. If
you push somebody, you do not know if
they have a severe medical condition.
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You are liable for the consequences of
your actions.

There are plenty of cases that say, if
you attack a woman of childbearing
years, you do not have to have actual
knowledge. You are responsible for the
consequences of your illegal act.

In a poll, when people were asked, if
a violent, physical attack on a preg-
nant woman leads to the death of her
unborn child, do you think prosecutors
should be able to charge the attacker
with murder for Kkilling the fetus, 79
percent said yes; 69 percent of pro-
choice people, in that poll, said yes.

Why would a pro-choice person sup-
port this legislation? It passed three
times in the House. The first time we
had it up for a vote was September 30,
1999, | believe. Madam President, 254
folks voted for the bill in the House, as
I recall. | assure everyone listening to
my voice today, there are not 254 pro-
life people in the House. Madam Presi-
dent, 52 Democrats have voted for this
bill.

The parties tend to split on the issue
of abortion, with the Democratic Party
being more pro-choice and the Repub-
lican Party being more pro-life. But we
had Democratic support, and we had
pro-choice people supporting this idea
that when it comes to criminal activ-
ity, we are going to define the unborn
in terms that make it hard on the
criminal—not hard on the mother.

You can never prosecute a woman for
anything she does to her child, no mat-
ter how much you would like to, under
this bill. 1 did not want to get into that
debate. You can never ever prosecute
anybody for receiving medical treat-
ment related to their pregnancy or
lawful abortion.

For over 30 years, in the State of
California, two things have coexisted:
the Roe v. Wade rights of a woman and
a statute that will allow you to do
what is happening in California today—
prosecute a person for doing damage to
the mother and the unborn child, such
as the Laci Peterson case.

This has been a long journey. This
July will be the fifth anniversary of
the time that | introduced this bill.
Back in 1999, | remember saying on the
floor of the House there will be a case
where a pregnant woman is brutalized
and she loses her child and it will be
front-page news.

The reason | said that then is, having
been a prosecutor and a defense attor-
ney, | understand the following: There
are a lot of good people in this world,
but there are some mean people, too.
This happens more than you would
ever want to believe. The No. 1 cause of
death among pregnant women in the
District of Columbia is murder. As
much as we would like to believe other-
wise, pregnant women have things
come their way because of their preg-
nancy that shocks the conscience.

In Arkansas, there are three people
sitting on death row today because
they were hired by the boyfriend, who
didn’t want to pay child support, to
kidnap his girlfriend, who wanted to
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have the child, took her off to a remote
area and beat her within an inch of her
life with the express purpose of killing
the child. And when she was on the
floor, she begged for two things: Her
own life and her baby’s life. Those peo-
ple under Arkansas law were charged
with two crimes, making them eligible
for the death penalty. They deserve to
be.

Under this bill, you cannot get the
death penalty. The reason | chose not
to include the death penalty is, | did
not want to get into the death penalty
debate because people of goodwill and
good reasoning may disagree with the
State imposing that punishment. The
Senator from California cares as much
about pregnant women as anybody
here. This is not about who cares about
women and who is trying to do this or
that. Her amendment may not be writ-
ten the way she would like. | would op-
pose it, if it was changed.

It happens in America more times
than you would ever believe that preg-
nant women are the victim of violent
assault and their children get killed or
severely injured.

That concept can and does exist with
the idea that a woman, early on in the
pregnancy, can choose whether to
carry that child. These are two con-
cepts the law recognizes that exist side
by side.

Why do 84 percent of the people be-
lieve a criminal should be prosecuted
twice, not once? Because it really does
violate common decency. If a woman
chooses to have a baby and she loses
her baby because of a violent act, most
of us, a large percentage of us, want to
whack the person who did it as hard as
we can. And we don’t want to get into
the debate about abortion. We want to
make sure the prosecutor has the tools
to bring about the most severe and just
verdict possible.

This bill excludes abortion. It ex-
cludes the death penalty for political
reasons and legal reasons. Pro-life peo-
ple have criticized me because in this
bill, in their opinion, | am legalizing
abortion. This bill doesn’t legalize
abortion. This bill doesn’t ban abor-
tion. This bill says: If you are a crimi-
nal and you attack a pregnant woman
and you hurt her kid, you will get the
full force of the law.

What is going on in California? In
1999, when 1 said there will be a woman
out there who suffers brutally and
loses her child and we will all know
about it because it will be front page
news, | never dreamed it would happen
so quickly. I never dreamed it would be
so vicious. The authorities inves-
tigating the Laci Peterson crime have
two pieces of evidence to offer the jury:
The decomposed body of the mother
and the decomposed unborn child late
in the pregnancy. It is important the
jury know about both. It is important
the criminal be held accountable for
both. We will debate abortion another

day.
Sixteen States define life under the
same legal terms | chose when we
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wrote this bill. That is as to the crimi-
nal world, if the pregnancy comes to an
end and the unborn child’s right to de-
velop comes to an end because of third-
party criminal activity, we are going
to hold you legally responsible at the
earliest onset of pregnancy. The Roe v.
Wade standard makes no sense. Why
give a criminal a benefit of the legiti-
mate debate of abortion?

Thirteen States define it in stages.
California, | think by law, defines the
unborn victim statute at the sixth
week of pregnancy. Some States, one
or two, have the term ‘‘viability.”
There is a sliding scale. But the domi-
nant way to define this in State law is
the way we have chosen to define it in
this bill. This chart illustrates how the
States break out.

There is another situation | would
ask you to think about. Let’s say there
is a woman on death row. She is preg-
nant for whatever reason. How many
people would let the execution go for-
ward knowing the woman is pregnant?
Think about that. What good would it
do to allow the execution to go forward
if you knew the woman was pregnant?
Would you wait?

Here is what | suggest to you, if any
State or the Federal Government de-
cided to impose the death penalty on a
woman who was pregnant during any
stage of the pregnancy, there would be
a riot in the street—among pro-choice
people, too, because what good would it
do at any stage of the pregnancy to
have the State Kkill the kid? You are
not enhancing Roe v. Wade. You are
not advancing the abortion debate. You
are doing something you don’t need to
do.

The definition that was used in the
Innocent Child Protection Act of 2000,
which | was involved in drafting, is the
same definition that is in this bill
about the unborn child. It passed 417 to
nothing. To me, that makes perfect
sense. Four hundred seventeen pro-life
people do not exist in the House of Rep-
resentatives. But when faced with the
question, should the State wait if a
woman is pregnant, even at the earliest
stages of pregnancy, 417 people said
yes.

The reason I mention this to you is,
when it comes time to prosecute people
who unlawfully attack a woman at the
earliest stage of pregnancy, why should
they get a pass? What good have you
done? It does not change the abortion
debate. Roe v. Wade rights still exist.
All you have done is allow someone to
interrupt another person’s life, take
something of value, and they get a pass
because you are mixing concepts that
don’t need to be mixed. That is why
over 50 pro-choice people voted for this
bill in the House.

That is why if we ever get to final
passage, we are going to have a bipar-
tisan coming together of pro-life and
pro-choice people to say one thing loud
and clear: If you attack a woman of
childbearing years where Federal law
applies, you do so at your peril, and
you are going to suffer the full con-
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sequences of your action. And the full
consequences of that action could be
the loss of the child and the loss of the
mother or a combination thereof.

Why not sentence enhancement? |
think there is a reason under the law
that no State has gone down this road.
Sentence enhancement would say the
following: You get a stiffer penalty if
the woman is pregnant, but you don’t
talk about the consequences in terms
of the victim’s life. That is an artificial
distinction that | think denies justice.

This was a statement by Kent Willis,
executive director of ACLU, and I dis-
agree with this statement:

That baby was not a murder victim.

He was talking about the Laci Peter-
son case, the son Connor. | think Con-
nor was a murder victim. The point |
guess | am trying to make is that when
people talk about what happens to
them, the law, wherever it can, should
address the full range of what really
happened to them.

There is another case you don’t know
about because it didn’t get nearly the
publicity, but it is just as real. It is a
good example of why we need this stat-
ute.

Michael Lenz and his wife were ex-
pecting their first child. She worked in
the Federal Building in Oklahoma
City. She was in the midstages of her
pregnancy. She went to work early the
day of the bombing to show an
ultrasound to her colleagues of their
baby. That was going on at the mo-
ment the bomb goes off. She was killed.
Michael Lenz Ill was killed. They had
already named their little baby boy.

The father came before my com-
mittee when | was in the House to tes-
tify for this bill. He said: | am no ex-
pert on abortion, but here is what hap-
pened to my family. My wife was
killed, and at the same moment | lost
my son, Michael Lenz IlI.

The reason they lost their son is not
because of Roe v. Wade rights; it was
because of a third party crazy man, a
criminal, who destroyed many lives
that day. When you look at the victims
of the Oklahoma City bombing case,
when it came time in Federal court,
you don’t find a place for Michael Lenz
I1. If this bill had been law, there
would have been 22 people, not 21 peo-
ple, that would have been before the
court. | cannot say it any better than
that.

In terms of Michael Lenz and all the
other victims who testified in support
of this legislation, sentence enhance-
ment doesn’t speak to what happened
to them. From a prosecutor’s point of
view, it makes all the difference in the
world to have two charges facing the
accused versus one. It gives you more
leverage than you could ever dream of.
Ladies and gentlemen, in cases like
this, it is the right thing to do.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mrs. FEINSTEIN. Madam President,
I yield as much time as she requires to
the Senator from California, Mrs.
BOXER. She was here a moment ago.
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Mr. DEWINE. Madam President, | in-
quire of the Chair, how much time does
each side have remaining?

The PRESIDING OFFICER. The Sen-
ator from Ohio has 58 minutes. The
Senator from California has 62 min-
utes.

Mr. DEWINE. Sixty-two?

The PRESIDING OFFICER. Right.

Mr. DEWINE. Thank you. Madam
President, | yield to the Senator from
Pennsylvania 5 minutes.

Mr. SANTORUM. Madam President, |
thank the Senator from Ohio. If Sen-
ator FEINSTEIN’s speaker arrives, | will
be happy to abbreviate my remarks to
accommodate the other side of the
aisle.

I wanted to congratulate Senator
DEWINE and Senator GRAHAM, who
have really worked hard not just on
this legislation, but getting this legis-
lation to a point where we can have an
up-or-down vote, have a vote on the
amendments, and let the Senate work
its will. That is one of the things we
have not seen done in recent weeks. We
have had an opportunity here on a very
important issue to have the Senate’s
will be done. | also congratulate Sen-
ator FRIST and Senator MCCONNELL
and the Democratic leaders for allow-
ing us to debate this issue. This is an
important debate.

I think Senator GRAHAM, who | had
the privilege of listening to for a few
moments, summarized it very well. The
issue is, how many victims are there?
Do we recognize the loss of a child in
the womb, a child who is anticipated, is
wanted, and whose life is very real to
the mother and father and the family?
When that life is taken away by a third
party, do we recognize that child’s ex-
istence in the law?

I don’t think anyone would doubt
that when a woman who has a child in
the womb is attacked and injury comes
to that child, another person is af-
fected. If the child dies, that child is af-
fected. There is something that goes on
to another human being. The issue here
is whether we are going to recognize
that in the law. | agree with the Sen-
ator from South Carolina that it has
nothing to do with abortion. It is spe-
cifically excluded from this legislation.
So why do all of the abortion rights ac-
tivists have a problem with this legis-
lation?

It comes down to the very issue, do
we recognize the humanity of a child in
womb? How far would we go to protect
this right to an abortion? Do we go so
far as to even deny the existence of a
child who is not subject to abortion?
How far do we go to protect this right,
the supreme right above all, the right
to an abortion, a right that can have
no restriction on it? In fact, it cannot
even have a restriction that is not at
all applicable to it. So, in other words,
we cannot even talk about this, or
some way, through some logic, attack
the issue. We have to deny under every
circumstance that the child in the
womb is a human life. That is what
this is about.
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This is all about denying the human-
ity of the child. We just cannot con-
template that in our laws. We cannot
have any admission anywhere in law
that says what is inside the woman’s
womb is a child—when, of course, we
all know that is exactly what it is. But
we cannot express that legally. If we
do, somehow or another, this right to
abortion may be threatened down the
road. Who cares about what harm we
may bring? Who cares about what
harm we may bring to a mother whose
child is injured or what harm we may
bring to the family who may lose or
have an injury to a child in womb? Who
cares that we cannot bring somebody
who has done violence to a child in the
womb to justice? All of those things
are worth ignoring to protect this right
that is not even at stake today.

This issue, as | have said many
times, is a cancer. | thought at first it
was a cancer that ate away at us in
how we view the relationship between
the mother and the child, but it is
worse. It is a cancer that reaches in
and infects even areas that have noth-
ing to do with abortion.

We need to let common sense reign in
the Senate today. The common sense
is, this is a child who is loved and
wanted by the mother. This is a child
who, in many cases, has been given a
name, such as Conner Peterson, and
this is a child who deserves the dignity
of recognition by our society.

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. SANTORUM. Madam President, |
yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. DEWINE. 1 yield to the Senator
from Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Madam President, | ap-
preciate my colleague from California
permitting me to go before her.

I rise today to urge my colleagues to
vote in favor of the Unborn Victims of
Violence Act. The importance of this
issue has been made tragically clear by
the grisly murders of Laci Peterson
and her unborn son Conner. | met with
her mother again yesterday and was
very impressed with her and how she is
handling this situation.

This bill will ensure Federal law ap-
propriately protects unborn children
from assault and murder. It has passed
the House of Representatives by a
strong bipartisan vote of 254 to 163. |
believe the Senate should give similar
overwhelming approval.

Before | begin the substance of my
remarks, | commend Senators DEWINE
and LINDSEY GRAHAM for their long-
standing and essential leadership on
this most important issue and for
drafting the legislation that is before
us today. This issue has already been
addressed in many States across the
country. In fact, in my home State of
Utah, if a criminal assaults or Kills a
woman who is pregnant and thereby
causes death or injury to the unborn
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child, the criminal faces the possibility
of being prosecuted for having taken or
injured that unborn life. Twenty-eight
additional States have similar laws on
the books. Sixteen of those States rec-
ognize the unborn child as a victim
throughout the entire period of pre-
natal development. This is only proper
and, it seems to me, only just.

However, there is a gap in the law
under existing Federal criminal stat-
utes. Current Federal law provides for
no additional criminal penalty when a
criminal assaults or Kkills a woman who
is pregnant and thereby causes death
or injury to that unborn child. It is
time Congress eliminates this unjusti-
fied gap in the law.

This bill bridges this existing gap,
and it does so in a way that protects
the rights of the States. It creates a
separate Federal offense to Kill or in-
jure an unborn child during the com-
mission of certain already defined Fed-
eral crimes committed against the un-
born child’s mother.

Importantly, because this bill only
applies to Federal crimes, it does not
usurp jurisdiction over State law. If
someone commits a crime that violates
State law, but does not violate any
Federal law, then State law will pre-
vail, regardless of whether that State
has laws that protect unborn victims of
violence.

I cannot imagine why anyone would
oppose this bill.

Some have mistakenly characterized
this bill as anti-abortion. It is not, and
I am not saying that because | am pro-
life.

Let me take this opportunity to clar-
ify a remark | made on May 7 of last
year. | am quoted as saying the bill un-
dermines abortion rights, but that this
effect is irrelevant. The point | was
trying to make, and | guess | did not
make it well and it has been quoted out
of context many times, is there is no
conflict between the bill language and
Roe v. Wade. Some are prepared to
bring the abortion issue into anything,
any time, for any reason, even when it
does not fit, such as in this case.

I do not believe this bill in any way
undermines abortion rights. It cer-
tainly does not.

The bill explicitly says the Federal
Government cannot prosecute a preg-
nant woman for having an abortion. In
fact, the bill goes even further. The bill
does not permit prosecution against
any woman with respect to her unborn
child regardless of whether the mother
acted legally or illegally. If a woman
chooses not to have her baby, the bill
says she can have an abortion without
Federal prosecution. That is how far
the authors of this bill have gone. But
importantly, for those women who
have chosen to keep their baby, this
bill says no coldblooded murderer can
take that choice away from her by kill-
ing her baby and going unpunished.

Those who oppose this bill are, in ef-
fect, saying the murderer, not the
mother, has the choice to take the
baby away from his or her mother
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against the mother’s will and against
the individual’s will. Since the mur-
derer will not be punished for this ter-
rible offense, it exonerates his or her
actions. That is simply not right.

I understand my dear friend Senator
FEINSTEIN says this bill somehow
threatens stem cell research. It does no
such thing. | have been a supporter of
embryonic stem cell research, and ev-
eryone in this body knows it and I
guess most scientists throughout the
world know that. | have been proud to
stand shoulder to shoulder with Sen-
ator FEINSTEIN, Senator SPECTER, Sen-
ator KENNEDY, and Senator HARKIN on
stem cell research. | believe we are
right on that issue. But this bill in no
way impedes stem cell research. This
bill is about stopping and punishing
heinous crimes.

Why would 1 support Laci and
Conner’s law if it jeopardized that re-
search? The words ‘‘stem cell research”’
are nowhere in the bill. This is a crimi-
nal law, not an abortion law.

As | have said on many occasions, it
is my view life begins in a mother’s
womb. What this bill does is penalize
those who act to viciously end that life
in the womb or any life in the womb.

Senator FEINSTEIN, the distinguished
Senator from California, suggested this
bill somehow may result in assigning
legal status to the term ‘“‘embryo.”” But
I cannot find the term ‘“‘embryo” any-
where in the bill. Nor for that matter
can | find the term ‘“‘embryo” in the
amendment put forth by the distin-
guished Senator from California, Mrs.
FEINSTEIN.

In short, this bill does not affect
abortion, embryos, or, for that matter,
stem cell research. There is no legisla-
tive intent here to prosecute research-
ers working on stem cell research—
none whatsoever.

I have the utmost respect for my
dear friend from California, and she
knows that. We have worked together
on many issues during her 12 years on
the Judiciary Committee. | admire her
and appreciate working with her on so
many of these issues. | admire her judi-
cious way in fighting for the issues in
which she believes, even when we dis-
agree. If her bill truly considered the
same crime, | would give strong consid-
eration to supporting it. But it does
not. It tries to do it, but it does not.

The phrase ‘“‘interrupt a pregnancy’’
is overly vague and will probably be
struck down by the courts on that
ground. Because of this vagueness, the
courts may well interpret the Fein-
stein amendment as providing no addi-
tional penalty for a crime committed
against a fetus.

Some will try to claim this weakens
domestic violence laws by averting at-
tention to the unborn. That is simply
not true. | am a strong supporter of do-
mestic violence laws and, along with
Senator BIDEN, was the main writer of
those bills. | believe domestic violence
is an evil plague that needs to be
stopped.

My commitment to this issue has
been longstanding. As many of my col-
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leagues are aware, | was an original co-
sponsor of the Violence Against Women
Act over a decade ago, and | have tire-
lessly fought in countless venues to
protect the rights of women. This bill
furthers that cause.

For many years, | have worked hard
on the issue of domestic violence and
violence against women, and when |
stand here today before the entire Sen-
ate and offer my support for a bill, |
certainly make sure that bill does not
diminish in any way our capacity to
curb domestic violence and protect
women.

The bill before us strengthens the
rights of women and provides those
who fight against domestic violence
with another tool in their arsenal to go
after abusers. This bill focuses atten-
tion on both a pregnant woman and her
child. Before the Government could
prosecute someone for hurting the un-
born child, it would first need to prove
the pregnant woman was hurt. In other
words, the Government needs to prove
1 of 68 enumerated predicate Federal
crimes against the mother before it
could obtain a conviction under this
provision of this bill.

Moreover, this provision empowers
abused women because it gives the
Government a greater arsenal of pros-
ecutorial tools to put the abusive
spouse behind bars for a longer period
of time. Many today will talk about
the Peterson case. Suffice it to say
that the public reaction to that case
underscores the widespread support for
the changes that we are making with
H.R. 1997.

A news poll taken last April con-
sisting of an almost even split of pro-
life and pro-choice individuals indi-
cated that 84 percent—let me repeat
that, 84 percent—believed that Scott
Peterson, who is currently on trial for
the murder of his wife, should be
charged with two counts of homicide
for murdering his wife and unborn son.

California law permits criminals to
be charged with murder for killing an
unborn child when that child has devel-
oped past the embryonic stage. The
tragic murder of an innocent unborn
child is so shocking and so disturbing
that regardless of any stance on abor-
tion, the vast majority of all Ameri-
cans strongly believe an unborn life
taken in murder should result in mur-
der charges brought against the perpe-
trator.

It is only fair and just to ask for our
Federal judicial system to incorporate
this strong desire of the vast majority
of the American people on this issue.

I urge my colleagues to vote for H.R.
1997. | urge my colleagues to vote
against amendments to H.R. 1997. Do it
for Laci and Conner Peterson and for
thousands of others in similar situa-
tions who have been abused. Do it for
all women who have chosen to have
their baby and are having that choice
taken away from them by a cold-blood-
ed murderer. Most of all, do it because
it is the right thing to do.

I yield the floor.
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The PRESIDING OFFICER (Mr. TAL-
ENT). The Senator from California.

Mrs. BOXER. Mr. President, | thank
the Senator from Utah because he
promised me he would keep within the
15 minutes so that | could get the floor
at this time, and | appreciate his co-
operation.

I also thank my colleague, the senior
Senator from California, Mrs. FEIN-
STEIN, for her great leadership on this
issue. | also have to express a little bit
of dismay that she was not able to
modify her amendment. It kind of gives
one a clue that the people on the other
side have a different agenda when they
say they are not going to allow a col-
league they respect and admire to send
a modification to the desk.

So | thought | would want to place
that on the record because we remem-
ber. These things we will remember be-
cause it is not right to not allow a col-
league to modify an amendment that
she has written. So the next time the
other side wants to do it, we will have
to think a bit. It is just sad. It is not
the way the Senate should work.

Senator FEINSTEIN has yielded me 10
minutes of her time, so if the Chair
would tell me when | have used 9 min-
utes, | would appreciate it.

The PRESIDING OFFICER.
Chair will so notify the Senator.

Mrs. BOXER. | am very much in
favor of enhanced penalties for those
offenders, those criminals, who harm
pregnant women. | think Senator FEIN-
STEIN’s substitute amendment is one
that does exactly that. What | do not
support are the efforts of some Mem-
bers of this body who clearly are the
leaders of the anti-choice movement in
the Senate. We have heard from them
seriatim. They have just come right
down and spoken. | do not support
what they are trying to do, which is to
undermine pro-choice laws, particu-
larly Roe v. Wade.

Now, one can dress up a bill to make
it look like anything one wants, but
the so-called Unborn Victims of Vio-
lence Act, although they try to dress it
up as a criminal statute designed to
deter violence, | think has tremendous
weakness in the way it is written and
in the way it would prosecute a violent
criminal who harms a pregnant
woman. It is another effort to under-
mine Roe v. Wade, which as we know,
has given women in this country the
right to choose, and it is a very impor-
tant right of privacy.

How do | know this is the supporters’
motivation? It is easy for me because if
they wanted to create a law that says
we believe that a pregnant woman
should be protected and we want to
punish someone who harms a pregnant
woman, it is a pretty easy thing to just
support Senator FEINSTEIN’S amend-
ment. It is clean; it is clear; she dou-
bles the penalties just as they do in
their bill. She avoids the issue, how-
ever, of a woman’s right to choose,
which this is not about. There is noth-
ing about that in this bill.

The substitute that Senator FEIN-
STEIN has offered to us, which is like

The
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H.R. 1997, creates a separate offense
when someone harms a preghancy or
terminates a pregnancy while in the
commission of a violent Federal crime.
That is very important to do because
these crimes are heinous and all the
more heinous if a woman is pregnant.
As the author of the Violence Against
Women Act in the House and working
with Senator BIDEN for 10 years to get
it through the Senate and the House
and get it signed into law, Senator
FEINSTEIN’s bill is in tune with that
point that we will not stand by and
allow violence against women. Particu-
larly if a woman is pregnant, it makes
the crime more vicious and it doubles
the penalty for such a crime. It creates
the same separate penalty for this sep-
arate crime, a maximum of 20 years for
harm and a maximum of life in the
event a pregnancy is terminated. It
does not require proof that the offender
had knowledge of the woman’s preg-
nancy.

The sole difference between the sub-
stitute that Senator FEINSTEIN is offer-
ing and the Unborn Victims of Violence
Act is that they want to bring in the
issue of a woman’s right to choose, and
they want to make this bill about a
woman’s right to choose.

What on Earth does this have to do
with a woman'’s right to choose? Noth-
ing, not a thing. Senator FEINSTEIN’S
substitute focuses on the pregnant
woman. That is the issue, the pregnant
woman. So one wonders why the other
side cannot accept it. The answer is
simple. Again, they are trying to make
this about abortion, not about con-
victing a criminal.

I want to correct something. When 1
referenced the House bill, 1 meant to
reference the Zoe Lofgren bill—and |
am not sure of that number—not the
House bill that is identical to Senator
DEWINE’s bill. Zoe LOFGREN in the
House had a similar bill to Senator
FEINSTEIN’s bill. That bill got a lot of
support but not enough support.

Again, it is very simple why people
over there who are anti-choice did not
support the Lofgren bill, and they do
not support the Feinstein bill, because
they want to make this about abortion
and they want to undermine Roe v.
Wade and a woman'’s right to choose.

I am a little bit shocked because the
experts who have written to us have
told us that the bill that the anti-
choice Senators are supporting would
make it harder to convict a criminal.

For example, Peter Rubin, visiting
associate professor at Georgetown Law
Center, when he testified before the
House Judiciary Committee, said:

The phrase ‘‘child in utero” is ambiguous
and would actually aid an offender in avoid-
ing prosecution.

Imagine. It seems to me the other
side is so anxious to undermine Roe
and to confuse the subject and to make
this bill about abortion, they are will-
ing to pass an ambiguous bill which
would actually aid the offender, the
criminal, and would actually allow
some heinous criminal to go free.
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I ask unanimous consent that Peter
Rubin’s letter be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

GEORGETOWN UNIVERSITY
LAW CENTER,
Washington, DC, July 21, 1999.

Re H.R. 2436, The Proposed ‘““Unborn Victims
of Violence Act of 1999”—written testi-
mony of Peter J. Rubin, Visiting Asso-
ciate Professor of Law, Georgetown Uni-
versity Law Center, before the Sub-
committee on the Constitution of the

House Committee on the Judiciary.

I have been asked by this subcommittee to
review and comment upon H.R. 2436, which
would create a separate federal criminal of-
fense where criminal conduct prohibited
under a list of over sixty federal statutes, in
the words of the proposed law ‘‘causes the
death of, or bodily injury . . . to a child, who
is in utero.” I am honored to have the oppor-
tunity to convey my views to the sub-
committee.

Where an act of violence against a preg-
nant woman results in a miscarriage, that
act of violence has wrought a distinct and
unique harm in addition to the harm it
would have done had the woman not been
pregnant. Similarly, injury to a baby that
may result from unlawful violence per-
petrated upon its mother when it was a fetus
in utero is something from which govern-
ment may properly seek to protect the
woman and the child.

Consequently, although many states ad-
here to the traditional rule that the criminal
law reaches only conduct against a person
already born alive, some states have enacted
laws that penalize conduct that may Kkill or,
in some cases, injure, a fetus in utero. One
example is North Carolina’s state statute
which provides that ‘““A person who in the
commission of a felony causes injury to a
woman, knowing the woman to be pregnant,
which injury results in a miscarriage or still-
birth by the woman is guilty of a felony that
is one class higher than the felony com-
mitted.” (N.C. Gen. State. §14-18.2.)

If the members of Congress conclude that
causing injury in this way during the com-
mission of a federal crime warrants addi-
tional punishment, it, too, could adopt such
a provision. Indeed, it seems as though this
is one area on which both sides of the debate
about abortion might be able to find com-
mon ground in supporting a properly worded
statute that might give additional protec-
tion to women and their families from this
unique class of injury.

As currently drafted, however, the pro-
posed statute differs from some state laws on
this issue in two critical respects. First is its
use of the phrase “‘child, who is in utero’ to
describe the fetus. This is not the ordinary
way statutes refer to fetuses in utero. In-
deed, the proposed law appears to be unique
in its use of this formulation. The use of this
language will likely subject H.R. 2436 to
legal challenge, and will likely render the
proposed law ineffective in preventing and
punishing acts that harm or Kkill fetuses
being carried by pregnant women.

Second is the bill’s treatment of the fetus
solely as a separate victim of certain federal
crimes. This approach is different from that
taken by some states that have enacted
criminal laws addressing fetal injury or
death in that it fails to focus at all on the
woman who is the victim of the violence that
may injure or Kill the fetus. It would be far
easier to reach common ground with an ap-
proach that takes account of the place of the
pregnant woman when acts of violence
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against her lead to fetal injury or death. In-
deed, the approach taken by the current
statute may lead to some unintended results,
and is not consistent with the treatment of
the fetus in the American legal tradition.

To begin with, the proposed law refers to
“‘a child, who is in utero at the time the con-
duct takes place.” Because it uses these
words, the proposed law would likely result
more in useless litigation about the statute’s
meaning than in the prevention and punish-
ment of conduct that results in fetal injury
or death. Its use of the phrase ‘“‘child, who is
in utero”” may give a defendant an argument
that the statute is ambiguous, and that he
lacked the notice of what acts are criminal
that is required by the Due Process Clause of
the Fifth Amendment. Does it mean the
statute applies only to the injury or death of
a ‘“‘child,” that is one who is subsequently
born, but who was injured in utero? Does it
refer to a fetus past the point of viability?
Does it refer to a single-cell fertilized ova
that has not yet implanted in the uterine
wall? The statute does not tell us.

Even if the law is not held inapplicable be-
cause of unconstitutional vagueness, the Su-
preme Court has articulated a doctrine
known as the doctrine of “‘lenity.” Rooted in
part in separation of powers concerns, this
doctrine means that an ambiguous federal
criminal statute must be construed in the
way most favorable to the defendant, lest an
individual be criminally punished for con-
duct that Congress did not intend to crim-
inalize. At best, the phrase ‘“‘child, who is in
utero’ is ambiguous here, and a defendant is
likely to be able to avoid prosecution for
whatever conduct it is that the drafters of
this law intend to criminalize.

In addition, this statute operates in a very
unusual manner. It does not just increase
the penalty for unlawful violence against a
pregnant woman that results in the death of
or injury to a fetus, nor does it criminalize
injuring or Killing a fetus if one has the reqg-
uisite mental state and is aware of the wom-
an’s pregnancy. Rather it includes fetuses
within the universe of persons who may be
protected from injury or death resulting
from violations of other federal criminal
laws.

Many state laws address fetal injury and
death only in certain circumstances, and, re-
flecting the unique nature of the developing
fetus, many provide some penalty that is dif-
ferent from the penalty that would have ap-
plied had the defendant Killed or injured a
person who was already born. They tend also
to take account of the fetus’s stage of devel-
opment. State feticide laws often do not
treat even the intentional Kkilling of a fetus
through violence perpetrated upon the preg-
nant woman as murder equivalent to the
murder of a person who has been born. Some,
like North Carolina, enhance the penalty for
the underlying criminal conduct. Others
treat even intentional feticide only as man-
slaughter. Thus, in Mississippi, for example,
the law provides that ““The wilful killing of
an unborn quick child, by an injury to the
mother of such child, which would be murder
if it resulted in the death of the mother,
shall be manslaughter.” (Miss. Code. Ann.
§97-3-37.)

The proposed law by contrast says that
whenever causing death or injury to a person
in violation of a listed law would subject an
individual to a particular punishment, he
shall be subject to the same punishment if he
causes death or injury to a fetus. This is true
regardless of the stage of fetal development.
Whatever its rhetorical force, the proposed
law would lead to some unusual, and prob-
ably unintended, results. To give just one ex-
ample, under the Freedom of Access to Clin-
ic Entrances Act (“FACE”), 18 U.S.C. §248,
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one of the statues listed in H.R. 2436, if an in-
dividual who is engaged in obstructing ac-
cess to an abortion clinic knocks a pregnant
woman to the ground during a demonstra-
tion, he is liable to imprisonment for up to
one year. If he causes her “bodily injury”
when he knocks her down, he would be sub-
ject under FACE to a ten-year term of im-
prisonment. Under the proposed law, how-
ever, if she miscarried as a result of being
knocked down, he would be subject to life
imprisonment, the same as if his action had
caused the death of the woman herself.

In addition to being far more practical, it
would be fare easier to reach common ground
on this issue with adoption of a statute simi-
lar to those state statutes, providing for en-
hanced punishments that | have described.
For in addition to the practical con-
sequences, the use of a statutory framework,
that seeks to achieve its result through
treating all fetuses at all stages of develop-
ment as persons distinct from the women
who carry them unnecessarily places federal
statutory law on the path toward turning
the pregnant women into the adversary rath-
er than the protector of this fetus she car-
ries. For although this law contains excep-
tions for abortion, for medical treatment of
the woman or the fetus and for the woman’s
own conduct—exceptions that are both wise
and constitutionally required—if the fetus
were truly a ‘“‘person,” there would be no
principled reason to include such exceptions.
Yet of course a law that did not contain
them would be shocking to most Americans
and both obviously and facially unconstitu-
tional.

Finally, then, in failing to take account of
the women, the proposed statute also sets
federal law apart from the American legal
and constitutional tradition with respect to
the treatment of the fetus. As the Supreme
Court has, described, ‘““the unborn have never
been recognized in the law as persons in the
whole sense.”” At common law, the destruc-
tion of a fetus in utero was not recognized as
homicide unless the victim was born alive.
And, of course, the Supreme Court has held
that fetuses are not persons within the
meaning of the Fourteenth Amendment.
This is a position with which even as staunch
an opponent of Roe v. Wade as Justice
Antonin Scalia agrees.

In addition, therefore, to the practical and
political considerations that counsel in favor
of an alternative approach, the proposed law
would also unnecessarily set federal statu-
tory law on a conceptual collision course
with the Supreme Court’s abortion decisions.
Whatever one may think of those decisions,
an unnecessary conflict about them would
not contribute to the important work of
healing where possible the country’s division
over abortion.

Mrs. BOXER. Then you have Jon Jen-
nings who in 1999 was the Acting As-
sistant Attorney General. He sub-
mitted a letter to Representative
HENRY HYDE on behalf of the Justice
Department. He also wrote the law
would be hard to prosecute because of
the difficulty in gathering evidence.

I ask unanimous consent to have Jon
Jennings’ letter printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
Washington, DC, September 9, 1999.
Hon. HENRY HYDE,
Chairman, Committee on the Judiciary, U.S.
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: This letter presents

the views of the Department of Justice on
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H.R. 2436, the ‘““Unborn Victims of Violence
Act of 1999.”

Section 2 of H.R. 2436 would make it a sep-
arate federal offense to cause ‘‘death or bod-
ily injury” to ‘“‘a child in utero” in the
course of committing any one of 68 enumer-
ated federal crimes. The punishment for the
new crime under H.R. 2436 is the same as if
the harm had been inflicted upon the ‘“‘un-
born child’s mother,”” except that the death
penalty is not permitted. Section 3 of H.R.
2436 would make substantively identical
amendments to the Uniform Code of Military
Justice.

The Justice Department strongly objects
to H.R. 2436 as a matter of public policy and
also believes that in specific circumstances,
illustrated below, the bill may raise a con-
stitutional concern. The Administration has
made the fight against domestic violence
and other violence against women a top pri-
ority. The Violence Against Women Act
(VAWA), which passed with the bipartisan
support of Congress in 1994, has been a crit-
ical turning point in our national effort to
address domestic violence and sexual as-
sault. VAWA, for the first time, created fed-
eral domestic violence offenses with strong
penalties to hold violent offenders account-
able. While most domestic violence crimes
are appropriately prosecuted at the state and
local level, the Department of Justice has
brought 179 VAWA and VAWA-related fed-
eral indictments to date, and this number
continues to grow. In addition, the Depart-
ment of Justice alone has awarded well over
$700 million through VAWA grant programs
since 1994, directing critical resources to
communities’ efforts to respond to domestic
violence and sexual assault. These funds
have made a difference in women’s lives, and
in how communities respond to violence
against women. Indeed, these funds have
helped save the lives of many victims of do-
mestic violence.

If the Committee wants to make a dif-
ference in the lives of women victims of vio-
lence, it should reauthorize the Violence
Against Women Act. We hope that Congress
will work with us on this common goal. H.R.
2436, however, is not an adequate response to
violence against women. Our three main ob-
jections to H.R. 2436 are described below.

First, H.R. 2436 provides that the punish-
ment for a violation shall be the same as the
punishment that would have been imposed
had the pregnant woman herself suffered the
injury inflicted upon her fetus. The Depart-
ment agrees that some additional punish-
ment may be warranted for injury to preg-
nant women. H.R. 2436, however, would trig-
ger a substantial increase in sentence as
compared with the sentence that could oth-
erwise be imposed for injury to a woman who
is not pregnant.

Second, H.R. 2436 expressly provides that
the defendant need not know or have reason
to know that the victim is pregnant. The bill
thus makes a potentially dramatic increase
in penalty turn on an element for which li-
ability is strict. As a consequence, for exam-
ple, if a police officer uses a slight amount of
excessive force to subdue a female suspect—
without knowing or having any reason to be-
lieve that she was pregnant—and she later
miscarries, the officer could be subject to
mandatory life imprisonment without possi-
bility of parole, even though the maximum
sentence for such use of force on a non-preg-
nant woman would be 10 years. This ap-
proach is an unwarranted departure from the
ordinary rule that punishment should cor-
respond to culpability, as evinced by the de-
fendant’s mental state.

Third, H.R. 2436’s identification of a fetus
as a separate and distinct victim of crime is
unprecedented as a matter of federal statute.
Such an approach is unnecessary for legisla-
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tion that would augment punishment of vio-
lence against pregnant women. Additionally,
such an approach is unwise to the extent
that it may be perceived as gratuitously
plunging the federal government into one of
the most—if not the most—difficult and
complex issues of religious and scientific
consideration and into the midst of a variety
of State approaches to handling these issues.

Our policy concerns with H.R. 2436 are ex-
acerbated by the likelihood that the bill will
yield little practical benefit. Because the
criminal conduct that would be addressed by
H.R. 2436 is already the subject of federal law
(since any assault on an ‘“‘unborn child’ can-
not occur without an assault on the pregnant
woman), H.R. 2436 would not provide for the
prosecution of any additional criminals. At
the same time, prosecutors proceeding under
H.R. 2436 would be likely to encounter dif-
ficulty collecting evidence to support their
prosecutions. For instance, the prosecutor
would have to establish that the defendant’s
conduct “‘cause[d]”’ the injury—given the in-
herent risk of miscarriage and birth defects
that occur absent any human intervention,
causation may be very difficult to establish.

Finally and critically, the drafters of H.R.
2436 are careful to recognize that abortion-
related conduct is constitutionally pro-
tected. The bill accordingly prohibits pros-
ecution for conduct relating to a consensual
abortion or an abortion where consent ‘‘is
implied by law in a medical emergency.”
Without this exception, the bill would be
plainly unconstitutional. Including the ex-
ception does not, however, remove all doubt
about the bill’s constitutionality. The bill’s
exception for abortion-related conduct does
not, on its face, encompass situations in
which consent to an abortion may be implied
by law (if, for example, the pregnant woman
is incapacitated) even though there is no
medical emergency. In this situation, the
bill may unduly infringe on constitutionally
protected conduct.

For these reasons, we strongly oppose H.R.
2436. The Administration, however, would
work with Congress to develop alternative
legislation that would strengthen punish-
ment for intentional violence against women
whom the perpetrator knows or should know
is pregnant, strengthen the criminal provi-
sions of VAWA, and reauthorize the grant
programs established by this historic legisla-
tion.

Thank you for this opportunity to present
our views. The Office of Management and
Budget has advised us that from the stand-
point of the Administration, there is no ob-
jection to submission of this letter. Please
do not hesitate to call upon us if we may be
of further assistance.

Sincerely,
JON P. JENNINGS,
Acting Assistant Attorney General.

Mrs. BOXER. Then there is a recent
letter of George Fisher, a tenured pro-
fessor at Stanford, former prosecutor
and expert on the criminal justice sys-
tem. He, too, believes it makes things
worse in terms of convicting a crimi-
nal.

The PRESIDING OFFICER. The Sen-
ator has now used 9 minutes of time.

Mrs. BOXER. | ask unanimous con-
sent for 2 more minutes from my col-
league.

The PRESIDING OFFICER. Does the
Senator from California yield an addi-
tional 2 minutes?

Mrs. FEINSTEIN. | yield as much
time as she may require.

Mrs. BOXER. | thank my colleague.

I ask unanimous consent the letter
from George Fisher be printed in the
RECORD.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STANFORD LAW ScHooL,
Stanford, CA, July 10, 2003.
Senator DIANNE FEINSTEIN,
U.S. Senate, Senate Hart Office Building,
Washington, DC.

DEAR SENATOR FEINSTEIN, | wish to express
my concern about the current formulation of
S. 1019, the Unborn Victims of Violence Act
of 2003. Although I fully endorse the Bill’s ul-
timate aim of protecting pregnant women
from the physical and psychological trauma
of an endangered or lost pregnancy, | believe
that the Bill’s current formulation will frus-
trate rather than forward this goal.

I write both as a former persecutor and as
a law professor specializing in criminal law
and criminal prosecution. At the outset of
my career, | served as an assistant district
attorney in Middlesex County, Mass., and as
an assistant attorney general in the Massa-
chusetts Attorney General’s office. | then
went to Boston College Law School, where |
administered and taught in the criminal
prosecution clinic. I have been at Stanford
since 1995 and a tenured professor of law
since 1999; during the next academic year, |
will serve as Academic Associate Dean. In
1996 | founded Stanford’s criminal prosecu-
tion clinic and have administered and taught
in the clinic ever sine. | have also created a
course in prosecutorial ethics, which |
taught at Boston College Law School and, as
a visitor, at Harvard Law School.

My background and interest in criminal
prosecution prompt me to raise three objec-
tions to this Bill. All of them focus on the
Bill’s use of the expressions ‘“‘child in utero”
and ‘“‘child, who is in utero,” and on its defi-
nition of these terms as ‘‘a member of the
species homo sapiens, at any stage of devel-
opment, who is carried in the womb.””

First: The Bill’s apparent purpose of influ-
encing the course of abortion politics will
discourage prosecutions under any future
Act.

I do not know what motives gave rise to
the Bill’s use of the expressions ‘‘child in
utero’” and ‘“‘child, who is in utero,”” but | do
know that any vaguely savvy reader will
conclude that these terms and the Bill’s defi-
nition of them were intended by the Bill’s
authors to influence the course of abortion
politics. It is a fair prediction that when a
pro-life President is in office, prosecutions
under this Bill will be more frequent than
when a pro-choice President is in office. That
is because the public will interpret this Bill
as suggesting that abortion is a potentially
criminal act and will interpret prosecutions
under the Bill as endorsing this sentiment.

If the authors of the Bill truly seek to pro-
tect unborn life from criminal violence, they
will better accomplish this purpose by avoid-
ing such expressions as ‘“‘child in utero.”” Bet-
ter alternatives would refer to injury or
death to a fetus or damage to or termination
of a pregnancy.

Second: The Bill’s apparent purpose of in-
fluencing the course of abortion politics will
motivate prosecutors to exclude those pro-
spective jurors who otherwise would be most
sympathetic to the prosecution’s case.

If 1 were prosecuting a case under this Bill,
I would hope to have a jury that includes
persons deeply sensitive to the rights and in-
terests of pregnant women. Such jurors
would regard an attack on a pregnant
woman as being a twofold crime, comprising
both the injury directly inflicted on the
mother and the stark emotional and physical
trauma resulting from injury to or loss of
her pregnancy.

But such jurors also will be more likely
than others to believe that pregnant women
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have the right to exercise autonomy over
their bodies and to choose whether to abort
a pregnancy. | predict that many or most
judges will bar prosecutors and defense coun-
sel from questioning prospective jurors
about their views on abortion or about re-
lated matters such as their religion, reli-
gious practices, or political affiliations.
Forced to act largely on instinct, prosecu-
tors may be inclined to exercise peremptory
challenges against those prospective jurors
who appear to be most sympathetic to the
rights of pregnant women. This result clear-
ly would frustrate the Bill’s stated purpose
of protecting unborn life from criminal vio-
lence.

Third: The Bill’s apparent purpose of influ-
encing the course of abortion politics offends
the integrity of the criminal law.

To anyone who cares deeply about the in-
tegrity of the criminal law, this Bill’s appar-
ent attempt to insert an abortion broadside
into the criminal code is greatly offensive.
The power to inflict criminal penalties is,
second only to the power to wage war, the
highest trust invested in our institutions of
government. Because the power to make and
enforce criminal laws inherently carries
enormous potential for abuse, those who ex-
ercise that power must always do so with a
spirit free of any ulterior political motive.
The American Bar Association’s Standards
Relating to the Administration of Criminal
Justice provide that *“‘[i]ln making the deci-
sion to prosecute, the prosecutor should give
no weight to the personal or political advan-
tages or disadvantages which might be in-
volved. . . .”” (Standard 3-3.9(d).) Not all
prosecutors conduct themselves with fidelity
to this principle, but we may readily con-
demn those who do not. We may likewise
condemn other public actors who abuse the
sacred public trust of the criminal sanction
for political ends.

For these reasons, | object to the current
formulation of the Unborn Victims of Vio-
lence Bill. As I am confident that an alter-
native version of the Bill can fully accom-
plish its stated purpose of protecting unborn
life from criminal violence while avoiding
each of the difficulties | have outlined above,
I strongly encourage the Senate to modify
the Bill in the ways | have suggested above
or in some other manner that avoids the
freighted and frankly politicized terms,
“child in utero’ and ““child, who is in utero.”

My thanks to you for your consideration of
my views.

Sincerely,
GEORGE FISHER,
Professor of Law.

Mrs. BOXER. Mr. President, accord-
ing to the experts, creating a separate
offense for a child in utero would make
it less likely that someone who harms
or terminates a pregnancy would be
convicted of a separate offense. So |
find it stunning that, rather than back
Senator FEINSTEIN’s substitute, which
is very clear—you harm a pregnant
woman, you are going to do double the
time, you are going to get double the
punishment, and it avoids all question
of Roe v. Wade—it shocks me my col-
leagues on the other side would rather
have a weaker bill, soft on the crimi-
nal, soft on crime, in order to under-
mine Roe v. Wade. It is an injection of
a political agenda into the criminal
justice system which | think harms the
integrity of the system.

Again, | am at a loss for words. That
is hard for me to believe. But if you
look at domestic violence groups, they
will tell you how they feel about it.
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They say they don’t support the legis-
lation. They feel it would actually be
harmful to battered women.

Again, as someone who coauthored
the Violence Against Women Act with
Senator BIDEN, here we have a piece of
legislation that is going to be harmful
to battered women. Yet the other side
will not support Senator FEINSTEIN’S
amendment, which absolutely avoids
this problem.

Juley Fulcher, public policy director
of the National Coalition Against Do-
mestic Violence, who testified before
the House subcommittee in July 2003,
said in her written statement:

The bill is not designed to protect women
and does not help victims of domestic vio-
lence. Instead, the focus often will be shifted
to the impact of the crime on the unborn em-
bryo or fetus, once again diverting the atten-
tion of the legal system away from domestic
violence or other forms of violence against
women.

| commend to my colleagues the July
8, 2003 testimony of Juley Fulcher be-
fore the Subcommittee on the Con-
stitution of the House Committee on
the Judiciary.

We also have a letter from Lynn
Rosenthal, the executive director of
the National Network to End Domestic
Violence, and the letter of Esta Soler,
president of the Family Violence Pre-
vention Fund. | ask unanimous consent
to have them printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NATIONAL NETWORK TO END
DOMESTIC VIOLENCE,
Washington, DC, February 18, 2004.

DEAR MEMBER OF CONGRESS: The National
Network to End Domestic Violence
(NNEDV), a social change organization rep-
resenting state domestic violence coalitions,
is dedicated to creating a social, political
and economic environment where violence
against women no longer exists. We are writ-
ing because we know that you will soon be
considering the Unborn Victims of Violence
Act (UVVA). We know that this is a difficult
and emotional issue, and that you are care-
fully considering your position.

After very careful consideration and study
on our part, we have concluded that the
UVVA is not the appropriate remedy for ad-
dressing violence against pregnant women.
We certainly share the concerns of the spon-
sors of the legislation about tragic crimes
such as the murder of Laci Peterson and
other pregnant women. We know that Con-
gress is seeking tools and remedies to ad-
dress such violence, and appreciate your on-
going support for the Violence Against
Women Act. Our concerns about the UVVA
are mainly focused on its potential impact
on the safety and status of women who are
victims of domestic violence.

Our first concern is that the legislation
could potentially remove the focus on the
women as the victim of violence. It would be
possible under the UVVA that a violent
crime specifically targeted at a woman could
be prosecuted with the fetus presented as the
primary victim. Yet, it is the violent act
against the woman that is at the root of the
devastating injuries to the women and the
pregnancy. In our view, legislation and pol-
icy should be focused on recognizing violence
against women as the serious crime it is, and
need not rely on loss of a pregnancy to vigor-
ously prosecute these crimes.
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Our second concern is that while the UVVA
on its face seems to protect women from
prosecution of the violence causes her to lose
the pregnancy, it may lead to a slippery
slope that erodes women’s rights and holds
them responsible for this loss. This slippery
slope has already formed in South Carolina
and California, two states with unborn vic-
tims legislation. For example, in Whitner v.
State, the court found that South Carolina’s
child endangerment statute could be used to
punish a pregnant woman who engaged in
any behavior that might endanger her fetus.

Legislation regarding violence against
women must be carefully considered in order
to prevent unintended effects from hurting
the very women it is supposed to help. Bat-
tered women cannot control the violence
against them, and should not face the possi-
bility of prosecution simply because they are
victims of domestic violence. The landmark
case of Nicholson v. Williams, decided in the
Eastern District of New York, represents an
enormous step in clarifying this position.
The federal district court in Nicholson found
that mothers’ due process rights had been
violated when their children were taken
away from them merely because they were
victims of abuse. That decision correctly
puts the emphasis on the abused woman, and
stands for the proposition that an abused
woman should not be punished, or pros-
ecuted, for occurrences beyond her control.

Because of our work with battered women,
we do know that violence often occurs dur-
ing pregnancy, and that pregnant women
may be both physically and psychologically
more vulnerable to such abuse. We believe
that by supporting sentencing enhance-
ments, Congress can advance both its goals
of protecting victims of domestic violence
and providing a legal sanction for loss of
pregnancy as a result of battering. Sen-
tencing enhancements appropriately punish
the additional injuries that such acts cause
without causing the unnecessary complica-
tions, and potentially dangerous con-
sequences, for the women we serve.

There are also a number of other steps
Congress can take to more effectively ad-
dress the problem of violence against women.
First, Congress can fully fund the Violence
against Women Act. Unfortunately, the 2004
budget includes $16.1 million in cuts to the
STOP grant program, which provides funding
to states, tribes and territories to enhance
the law enforcement response to domestic vi-
olence and sexual assault, improve prosecu-
tion and support victim services. These cuts
will have a detrimental impact on commu-
nities all across the country that are strug-
gling to maintain core interventions for vic-
tims. In addition, the Battered Women’s
Shelter and Services funding was also cut in
2004, and remains at $48 million below the
authorized level. Funds to battered women’s
programs and rape crisis centers have also
received cuts at the local and state level
over the past several years. These losses are
devastating to providers facing bruised and
bleeding women every day. Congress can
work to address the problem of violence
against women by fully funding these life-
saving services.

Thank you for considering our perspective
on the UVVA. While the bill is noble in its
intentions, we are concerned that it may not
fulfill its purpose of creating a legal atmos-
phere in which women feel protected from vi-
olence. Please feel free to call me if you need
any additional information. We appreciate
for your commitment to ending violence
against women, and look forward to con-
tinuing to work with you to address this
most urgent social problem.

Sincerely,
LYNN ROSENTHAL,
Executive Director.
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END ABUSE,
Washington, DC, March 23, 2004.
Hon. JERROLD NADLER,
2334 RHOB,
Washington, DC.

DEAR REPRESENTATIVE NADLER: On behalf
of the Family Violence Prevention Fund, |
am writing to express concern about the Un-
born Victims of Violence Act, H.R. 1997,
passed by the House Judiciary Committee on
January 21. We are deeply disappointed that
some are promoting this bill as a way to end
domestic violence, when better and more di-
rect measures to stop family violence lan-
guish in Congress year after year. Members
of Congress who want to stop abuse will put
their energy into passing the prevention and
intervention measures that offer great prom-
ise to stop violence before it starts.

The murder of Laci Peterson was an un-
speakable tragedy, but many laws designed
as quick fixes have caused great harm. For
example, mandatory domestic violence
health reporting laws deter women from
seeking the medical help they need. We need
to stop back and consider what actually
works. Our goal must be to stop violence
against all women, regardless of whether
they are pregnant.

If Congress is serious about stopping do-
mestic violence against pregnant women and
helping women and children who are victims,
Members will quickly pass the Domestic Vio-
lence Screening, Treatment and Prevention
Act, H.R. 1267. This essential bill would train
health care providers to routinely screen fe-
male patients for a lifetime history of abuse
and give women access to critical domestic
violence services when abuse is identified.
Introduced in the House in March of 2003 by
Representatives Lois Capps (D-CA) and Ste-
ven LaTourette (R-OH), this bill has the po-
tential to prevent tragedies by helping vic-
tims before violence escalates.

We also urge Congress to fully fund all Vio-
lence Against Women Act programs and sup-
port legislation that would actually prevent
domestic violence before it begins. Domestic
violence prevention legislation should in-
clude services for children who are exposed
to abuse, programs that support young fami-
lies at risk of violence, and efforts to each
young men and boys how to develop healthy,
non-violent relationships. Such legislation
would do much more to stem the tide of do-
mestic violence than the Unborn Victims of
Violence Act.

Finally, we wish to thank you for your
continued leadership and support on this
issue. As an advocate in Congress and as one
of our Founding Fathers, you truly make a
difference in the movement to end violence
against women and children. If we can be of
assistance, please do not hesitate to contact
Kiersten Steward in our Washington, D.C. of-
fice at 202-682-1212.

Sincerely,
ESTA SOLER,
President, Family Violence
Prevention Fund.

Mrs. BOXER. Here we have it. | am
going to finish with this. We have a bill
before us Senator FEINSTEIN has im-
proved greatly. We have a bill before us
that, instead of concentrating on pun-
ishing the violent criminal, con-
centrates instead on trying to set the
stage to reverse Roe v. Wade, which the
vast majority of people in this country
think is a good law that balances the
rights of the woman and the rights of
the fetus. Yet they are so interested in
doing this that they have a bill that is
going to make it difficult to convict
the criminal who commits the heinous
crime against the pregnant woman. It
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shows you how far the other side will
go.

When we reach out our hand, as we
have done many times with them, they
will not take our hand. They push it
away, because they are much more in-
terested in the political agenda of tak-
ing away a woman’s right to choose.

My heart goes out to Laci Peterson’s
family and to all the other families
that have experienced the tragedy of
losing a loved one to a violent crime
and, on top of that, losing the joy | and
Senator FEINSTEIN have of having
grandchildren.

But we need to pass laws here that
will make matters better, not make
matters worse. We need to pass laws
here that are clean, that will make the
law clear and not murky. | think Sen-
ator FEINSTEIN’s substitute—she wrote
it with the Laci Peterson family in her
heart. She wants to make sure crimi-
nals who would attack a pregnant
woman are brought to justice and we
don’t get diverted to some other issues.

I am proud to stand with my col-
league on this one. | know how hard
this is. 1 know how hard she has
worked. | will support her substitute
very proudly, knowing it is the right
thing to do, to crack down against
these heinous crimes and to protect
pregnant women.

I thank her very much, and | yield
the floor and reserve the remainder of
Senator FEINSTEIN’s time.

The PRESIDING OFFICER. Who
yields time? The Senator from Kansas
is recognized.

Mr. BROWNBACK. Mr. President, on
behalf of the Senator from Ohio, | yield
myself such time as | might consume
on his side.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
is recognized.

Mr. BROWNBACK. Mr. President, |
inquire first how much time is remain-
ing for the Senator from Ohio.

The PRESIDING OFFICER. There
are 41 minutes remaining on the Sen-
ator’s side.

Mr. BROWNBACK. Thank you, Mr.
President.

| thank my colleagues for being here
to participate in a difficult debate. |
have a difficult set of stories | want to
tell. If any of the individuals here in
this body, or watching, are interested
in talking to the individuals involved,
they are actually outside in the lobby.
I invite anybody to come out. There
are grandparents, mothers of victims—
there are the women who themselves
were assaulted and lost a child. They
are here. For those individuals here
would care to visit with them, they
would love to have a chance to tell
their story.

The question is simple: do we have
one victim or two involved in violent
crimes such as these? That is the sim-
ple question. | will present a series of
case studies to my colleagues and then
I will ask my question again—col-
leagues, do we have here one victim, or
two?
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We start with the story of Christina
and Ashley Nicole Alberts. We have a
chart which presents a heartbreaking
picture. | think it needs to be shown to
better tell the story. This is a gut-
wrenching picture of Christina and
Ashley Nicole Alberts (you can see
them there in the coffin). It is a dif-
ficult picture. This body needs to know
what the Unborn Victims of Violence
Act is about—the victim.

I ask my colleagues to bear in mind
that the Unborn Victims of Violence
Act states there are two victims—there
are two victims in this picture. The
amendment we are considering right
now, the Feinstein amendment, says
there is only one victim—one victim in
this picture. | simply ask my col-
leagues to make that determination. Is
there one victim or are there two in
this picture? Here is the story.

In December 1998, Christina was near-
Iy 9 months pregnant.

Ashley was looking forward to life
with her soon-to-be-born daughter
whom she could definitely feel moving,
alive and well, and growing in her
womb. When she found out she was
going to have a girl, she decided to
name her Ashley Nicole.

However, this earthly life—which all
of us living and breathing here today
enjoy—tragically came to a screeching
halt for Christina and Nicole on De-
cember 12, 1998. On that day, some
thugs were going around robbing
homes for money. The thugs entered
the house where Christina was. Chris-
tina recognized one of them, and be-
cause she recognized one of them, it
cost her and her baby Ashley Nicole
their lives.

Christina was beaten. Can you imag-
ine someone beating a woman in the
ninth month of her pregnancy? Yet
they did. | think of my own family and
my own wife if she were in that type of
situation.

Christina was then forced to kneel,
and she was executed—shot in the
head. Once the trigger had been pulled,
releasing the bullet that abruptly
ended her life, one might think at least
the physical pain from the crime was
over for Ashley Nicole. It was not.
When her mother’s heart stopped, her
inutero child does not die instantly. In-
stead, the inutero baby dies slower.
When the mother’s heart stops beating,
the baby begins to suffocate for lack of
oxygen. The baby can feel. The baby is
in pain. At 4 minutes, the baby begins
to suffer severe neurological damage.
The process gets worse. Ashley Nicole
would have finally died 15 minutes
after her mother Christina had been
shot and killed.

Look at this photo again of Christina
and Ashley in the coffin. Is there one
victim? Or are there two? Who will say
there is only one victim in this coffin?
Yet this substitute amendment we are
considering will say there is only one
victim.

What about the family? What about
Ashley Nicole’s grandparents? What
happened to them after the murders?
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Christina and Ashley Nicole lived in
Kanawah County, West Virginia.

Her grandmother is here today.

In addition to the horrific news of
their daughter and granddaughter’s
murder, they were further traumatized
to learn the West Virginia murder stat-
ute does not allow the prosecution of
an individual for the murder of an un-
born child.

Do you know what happened in the
murder trial for Christina and Ashley’s
killer? Christina’s pregnancy could not
even be discussed in court. Any recent
photos of Christina shown during the
trial could only show facial shots.
Why? Because the court said any pic-
tures of Christina in which it would
have been obvious she was pregnant
would have been prejudiced.

I ask my friends from West Virginia
to support their constituents, the
Alberts, by opposing the Feinstein sub-
stitute and voting for passage of
unamended Unborn Victims of Violence
Act.

I have another story to tell—Heather
Fliegelman Sargent.

In this picture with her mother, as
you can see, 20-year-old Heather was
well into her pregnancy. Heather was 8
months pregnant with her son Jonah.

I also point out that her mother and
the grandmother of Jonah are here
with us today in the lobby, if people
should care to visit with her.

Sadly, both the lives of Heather and
Jonah were taken in January 2003, over
a year ago. Heather was found dead
with multiple stab wounds in her home
in Bangor, ME. Her husband Roscoe
Sargent was tried on one—only one—
count of murder.

The Bangor Daily News reported on
January 10, 2003: “That Heather Sar-
gent was pregnant did not affect the
charges brought against her husband

. . No matter how advanced the preg-
nancy, Maine’s homicide law does not
apply to unborn fetuses.”

But listen to this. Another news
story on that same day, January 2,
2003, tells us that ““Police also report-
edly found several dead cats at home.
Whoever killed the cats faces charges
under the State’s animal welfare act,
while no charges will stem from the
death of the unborn baby.”

Is it even remotely rational to charge
someone with the death of these cats
and yet not charge them with the
death of a viable 8-month-old baby?

As we move to the next chart in the
same case, | want to pause for a mo-
ment and urge caution for any parents
who may be watching with young chil-
dren present. They may not want to
view this. It is a serious matter, and
these are real life stories that people
need to hear. But, nonetheless, they
are difficult.

I would simply ask as we move to the
next chart, are we looking at one vic-
tim or two? On the left in the chart is
Heather before she was stabbed to
death, and on the right is Jonah who
also died in the attack.

The grandmother of Jonah is here
with us today.
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| hope Senators will hear the pleas of
their constituents—the family of
Heather and Jonah who are here in the
Senate today watching, as | noted.
Please, in their behalf, on behalf of
Heather and Jonah, oppose this sub-
stitute that says there is only one vic-
tim.

The Feinstein substitute would in-
crease penalties for Federal crimes in
which a pregnant woman is a victim,
but it would also write into Federal
law the doctrine that such a crime has
only a single victim. If we pass this
Feinstein amendment, and a mother
survives such an attack, she will be
told, ““We can prosecute your attacker
for assault but not for murder—the law
says nobody died.”

This cannot and should not be. On be-
half of Heather and Jonah, | urge my
colleagues to oppose the Feinstein sub-
stitute and support the underlying bill
un-amended.

I have another story to tell. This pic-
ture shows the late Ashley Lyons of
Kentucky. Ashley was killed when she
was 21 weeks pregnant with her son
Landon, in January of this year—just 3
months ago.

Her parents and Landon’s grand-
parents are here today. They are in the
lobby, if anybody would care to meet
with them. | have met personally with
them. They are very passionate about
this case and about what took place. If
Ashley and her son Landon were with
us today, they would be planning for
Landon’s birth in just a little over a
month. | have a staff member who is
expecting a child in a little over a
month, so this really hits home.

Rather than telling the story of Ash-
ley and Landon myself,l would like to
read their story as it was written by
the mother and grandmother, Mrs.
Carol Lyons. As | noted, Mrs. Carol
Lyons is with us here today, along with
her husband Buford. It was their efforts
that helped get an unborn victims law
passed in Kentucky—too late for their
daughter and grandson, but not too
late for other victims.

I will read you this story which actu-
ally quotes Ashley, as written by her
mother, the grandmother of Landon. It
was written February 25, 2004.

I note parenthetically that if this
crime had happened on a military base
where only Federal law applies, there
would be only one victim—not two—
unlike California law, which acknowl-
edges two victims of violence.

Ashley’s mother writes:

On January 7, | was seeing my grandson,
Landon, for the first time. Landon was mov-
ing around in an ultrasound image on the TV
screen in our home in Stomping Ground,
Kentucky. We could clearly see Landon’s lit-
tle heart beating. We could see his little
face. Just a few hours later, Ashley and
Landon were both dead. They were found
murdered—shot to death in a local park.

Later, | found a journal that Ashley
had been writing to her baby. Right at
the beginning, when she was only two
months pregnant, she wrote how she
had rejected advice to get an abortion.
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Clearly Ashley made a choice to have
a child. She wrote in her journal: “I
couldn’t do that. | already loved you.”

Ashley also wrote: ““You are the child
I have always dreamed about. | know
that it will be a long time before |
meet you, but | can’t wait to hold you
for the first time. | love you more ev-
eryday. Always, Mommy.”’

Yes, the Kkiller took two lives—each with a
long, bright future ahead. It is heartless and
cruel to say that the law must pretend this
is not so, in order to preserve ‘‘choice” on
abortion. Ashley had made her choice—and
she chose life.

This, again,
speaking.

Our case has been widely reported in Ken-
tucky. In response, both houses of the legis-
lature passed a strong fetal homicide bill,
and on January 20th, Governor Ernie Fletch-
er signed it into law.

I pray that Congress, too, will soon pass
the Unborn Victims of Violence Act, which
will allow a criminal to be charged for any
harm he does to an unborn child during com-
mission of a Federal or military crime.

Of course, laws are not retroactive, so no
laws enacted now will allow full justice to be
done on Landon’s behalf.

But they will ensure in the future no moth-
er, grandmother, or other family member
will ever again be told that the law is blind
to the loss of a child who is unborn but al-
ready living and loved.

| ask my colleagues to listen again to
Ashley’s words to her child Landon—
both victims, both were murdered:

You are the child | have always dreamed
about. | know it will be a long time before |
meet you, but | can’t wait to hold you for
the first time. | love you more every day. Al-
ways, Mommy.

| ask my colleagues, is there one vic-
tim, or are there two? Is it one victim
or two when Ashley and Landon were
murdered?

I have another case—unfortunately,
there are too many of these cases—that
demonstrates why this law needs to be
dealt with. Here is a picture of Tracy
Marciniak holding her son Zachariah 12
years ago. This is a case from Wis-
consin.

We all have precious baby photos. |
have five children, and | love each of
them and have precious photos. This
should be a happy baby photo, but if
you look closely, you will see it is not.
You can see it by the look on Tracy’s
case, by the coffin behind her, and by
the funeral flowers. Tracy’s son Zacha-
riah is dead and she, Tracy, survived,
and is here today. If people would like
to visit with her, she is in the lobby.

In 1992, in Wisconsin, Tracy was ter-
ribly beaten. She lived and her son
Zachariah died. 1 have spoken with
Tracy, and | have heard how the loss of
Zachariah hurts her to this very day.
Regrettably, justice was not served.
Was Tracy and Zachariah’s assailant
charged with the murder of Zachariah?
No. In Wisconsin, law enforcement au-
thorities told Tracy’s family they
could only charge the attacker with as-
sault; in the eyes of the law, no one
died.

What is more, Tracy’s attacker says
he would not have attacked her if he

is her mother Carol
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could have been charged with murder.
Let me state that again: If Tracy’s
attacker had known he could have been
charged with murder, he would not
have attacked her.

I would like to read a portion of Tra-
cy’s July 8, 2003, testimony in front of
the House Judiciary subcommittee,
where she has spoken about this case
before. This is Tracy Marciniak’s state-
ment:

I respectfully ask that the members of the
subcommittee examine the photograph that
you see before you. In this photo, | am hold-
ing the body of my son, Zachariah Nathaniel.

Often, when people see the photo for the
first time, it takes a moment for them to re-
alize that Zachariah is not peacefully sleep-
ing. Zachariah was dead in this photograph.
This photo was taken at Zachariah’s funeral.

I carried Zachariah in my womb for almost
nine full months. He was killed in my womb
only five days from his delivery date. The
first time | ever held him in my arms, he was
already dead. This photo shows the second
time | held him—it was the last time.

There is no way | could really tell you
about the pain | feel when | visit my son’s
grave site in Milwaukee, and at other times,
thinking of all we missed together. But that
pain was greater because the man who killed
Zachariah got away with murder.

I know that some lawmakers in some
groups insist there is no such thing as an un-
born victim, and that crimes like this have
only a single victim—but that is callous and
it is wrong. Please don’t tell me that my son
was not a real victim of a real crime. We
were both victims, but only | survived.

Zachariah’s delivery date was to be Feb-
ruary 13, 1992. But on the night of February
8, my own husband brutally attacked me in
my home in Milwaukee. He held me against
a couch by my hair. He knew that | very
much wanted my son. He punched me very
hard, twice, in the abdomen. Then he refused
to call for help, and prevented me from call-
ing.

After about 15 minutes of my screaming in
pain that | needed help, he finally went to a
bar and from there called for help. |1 and
Zachariah were rushed by ambulance to the
hospital, where Zachariah was delivered by
emergency Caesarean section. My son was
dead. The physicians said he had bled to
death inside me because of blunt-force trau-
ma.

My own injuries were life-threatening. |
nearly died. | spent three weeks in the hos-
pital. During the time | was struggling to
survive, the legal authorities came and they
spoke to my sister. They told her something
that she found incredible. They told her that
in the eyes of Wisconsin law, nobody had
died on the night of February 8.

Later this information was passed on to
me. | was told that in the eyes of the law, no
murder had occurred. | was devastated.

My life already seemed destroyed by the
loss of my son. But there was so much addi-
tional pain because the law was blind to
what had really happened. The law, which |
had been raised to believe was based on jus-
tice, was telling me that Zachariah had not
really been murdered.

Before his trial, my attacker said on a TV
program that he would never have hit me if
he had thought he could be charged with
killing an unborn baby.

My family and | looked for somebody who
would help us reform the law so that no such
injustice would occur in our state in the fu-
ture. We found only one group that was will-
ing to help, Wisconsin Right to Life. They
never asked me my opinion on abortion or on
any other issue. They simply worked with
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me, and other surviving family members of
unborn victims, to reform the law.

It took years. Again and again | told my
story to state lawmakers and pleaded with
them, as | now plead with you, to correct
this injustice in our criminal justice system.

Finally, on June 16, 1998, Governor Tommy
Thompson signed the fetal homicide law.
This means it will never again be necessary
for state authorities in Wisconsin to tell a
grieving mother, who has lost her baby, that
nobody really died. Under this law, an un-
born child is recognized as a legal crime vic-
tim, just like any other member of the
human race.

Of course, the state still has to prove any-
thing beyond a reasonable doubt to a jury,
which is as it should be. But when this bill
was under consideration in the legislature, it
was actually shown to some of the former
jury members in our case, and they said if
that had been the law at the time | was at-
tacked, they would have had no problem con-
victing my attacker under it.

Next, | present a statement from Ms.
Shiwona Pace of Arkansas. Ms. Pace
suffered a horrible tragedy. She was se-
verely beaten by several attackers, and
as a direct result, her baby, whom she
had named Heaven, died. Fortunately,
Arkansas passed an unborn victims of
violence law prior to the crime com-
mitted by Ms. Pace’s assailants. Under
the Feinstein amendment, Ms. Pace’s
assailants would not have even com-
mitted a crime, other than assault.
Please listen to her plea to legislators.

My name is Shiwona Pace. On August 26,
1999, I was a 23-year-old college student in
Little Rock. I was the mother of two—my
five-year-old son, and an unborn baby girl
named Heaven Lashay.

August 26 was one day before my predicted
full-term delivery date. But that night, three
men brutally murdered my unborn baby
daughter. | curled up face down on the floor,
crying, begging for them to 