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House of Representatives

The House was not in session today. Its next meeting will be held on Tuesday, April 20, 2004, at 2 p.m.

The Senate met at 10 a.m. and was
called to order by the Honorable JOHN
CORNYN, a Senator from the State of
Texas.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

O God, who remains the same though
all else fades, in this season that is
holy for so many we pause to thank
You for loving us, even when we wan-
der from Your purposes. Incline our
hearts to respond to Your amazing
grace and to cling to You, who alone
can give us rest and joy.

We pray for our Senators. May they
follow in the footsteps of their noble
forebears who risked all for freedom.
Help them through the decisions they
make to build monuments of moral ex-
cellence and courage for generations to
behold. Open their eyes to Your wis-
dom and may they hear the distant tri-
umph songs of Your throne. Lord, up-
hold this great Nation with Your
strong right hand. We pray this in Your
holy Name. Amen.

—————

PLEDGE OF ALLEGIANCE

The Honorable JOHN CORNYN led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————
APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
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to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, April 6, 2004.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable JOHN CORNYN, a Sen-
ator from the State of Texas, to perform the
duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. CORNYN thereupon assumed the
Chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. The distinguished majority leader
is recognized.

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing there will be a period of morning
business until 11 a.m. Following morn-
ing business, the Senate will then re-
sume consideration of the motion to
proceed to S. 2207, the Pregnancy and
Trauma Care Access Protection Act of
2004.

I remind my colleagues, on Friday of
this past week I asked for consent to
proceed to S. 2207 to allow us to begin
debate on this important medical li-
ability issue, an issue which addresses
a crisis which affects us all. There was
an objection from the other side and it
was necessary to file a cloture motion

on the motion to proceed to the preg-
nancy and trauma care bill. Under the
order, that vote will occur at 2:15 to-
morrow afternoon. Members will de-
bate that motion and the merits of this
underlying medical liability legislation
throughout the day today. I do hope we
are able to invoke cloture Wednesday
afternoon so we may proceed to this
very important measure.

I also remind Senators yesterday it
became necessary for me to file a sec-
ond cloture motion with respect to the
JOBS bill, the bill known as the FSC/
ETI, or the Jumpstart JOBS bill. Con-
sideration of this timely measure—
timely because sanctions right now are
in effect and the sanctions are affect-
ing U.S. companies every day—consid-
eration of this timely measure has
been slowed because of unrelated
amendments, amendments that have
nothing to do with these manufac-
turing jobs and trade issues.

I have had a number of discussions
with the two managers of the bill in an
effort to finish the bill in a reasonable
amount of time with a reasonable num-
ber of amendments, but we have been
unable to reach an agreement today.
Due to the desire to offer these unre-
lated amendments not relevant to the
bill, and with no end to the number of
amendments in sight, it became nec-
essary for this second cloture vote.

I now ask consent that the vote on
cloture on the motion to recommit
occur tomorrow afternoon following
the 2:15 vote, regardless of the provi-
sions of rule XXII.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.
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Mr. FRIST. Yesterday, I also men-
tioned the need to act on the pension
equity conference report. We would
like to lock in agreement for a short
period of debate and a vote on the con-
ference report prior to the end of this
week. An important piece of legisla-
tion, the pension bill had gone to con-
ference; it has come out of conference;
it is ready for floor action. I know
there are objections to this on the
Democratic side at this time. However,
I hope we will be able to reach a time
agreement this week on this timely
conference report as well.

Mr. President, as we look at the med-
ical malpractice and medical liability
bill, as we look at FSC/ETI or the
JOBS bill, as we look at the pension
equity conference report, we have a lot
to do over the next 4 days. We have a
short amount of time to do it. It is im-
portant we stay focused on these im-
portant bills for the American people.

I yield the floor.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be a period for the transaction of
morning business until 11 a.m., with
the first half of the time under the con-
trol of the majority leader or his des-
ignee and the second half of the time
under the control of the Democratic
leader or his designee.

The Senator from Utah.

———

FEAR AND PESSIMISM IN
CAMPAIGN POLITICS

Mr. BENNETT. Mr. President, on the
5th of April, the senior Senator from
Massachusetts, Senator KENNEDY, ap-
pearing before the Brookings Institute,
delivered what Larry King described as
a blistering attack on the Bush admin-
istration. Last night, Larry King and
Senator KENNEDY had a conversation
about the speech and Senator KEN-
NEDY’s comments that is worthy of
comment and reaction in the Senate.

First, let me make this observation.
Senator KENNEDY earlier in this cam-
paign made personal attacks on the
President which I felt compelled to re-
spond to in the Senate.

I am happy to report in his conversa-
tions with Larry King, Senator KEN-
NEDY backed away from that degree of
personal attack on the President, and I
salute him for that. I think it impor-
tant for us to recognize how much we
can get carried away with election-
year rhetoric and how personal we can
get in our attacks sometimes. I salute
Senator KENNEDY, in spite of the vigor-
ousness of his attack on the adminis-
tration, for his decision to back away
from personal attacks on the Presi-
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dent. I would hope other members of
his party would follow his lead.

We have seen the former Vice Presi-
dent of the United States attack the
President of the United States in lan-
guage reminiscent of that which Joe
McCarthy used to use to attack Harry
Truman. We should back away from
that kind of personal hatred, even
though historically it has been part of
our election tradition.

There has probably not been a Presi-
dent more personally hated than
Franklin Roosevelt in my lifetime. I
remember the things that were said
about him. I remember the things that
were said about Harry Truman. I re-
member some of the things that were
said about Richard Nixon, about Bill
Clinton. We should back away from
those kinds of personal attacks. Unfor-
tunately, this election year has seen
them come back to the point where one
could almost say the basis of the cam-
paign against the President is, in fact,
personal hatred.

Former Governor Dean certainly
went into that direction in his attacks
against the President. We have seen
Senator KERRY, in an unguarded mo-
ment, refer to his opponents as a bunch
of lying crooks. I would hope we could
back down from hatred as the primary
theme of this campaign.

But there is another theme in this
campaign which did come out in Sen-
ator KENNEDY’s speech I would like to
respond to and comment on. It is the
theme of fear. There is an underlying
sense of fear that pervades the rhetoric
of the President’s opponents here. It is
interesting to me, because the founder
of the modern Democratic Party,
Franklin D. Roosevelt, is perhaps best
remembered for his statement in his
first inaugural when he said: We have
nothing to fear but fear itself.

It would seem in this campaign there
are those who have nothing to offer but
fear itself—fear and its handmaiden,
indeed, its standard derivative, which
is pessimism. We have great fear, and
we are convinced nothing is going to
work. That, if I may, Mr. President, is
what pervaded Senator KENNEDY’S
speech before the Brookings Institute,
a conviction that nothing is going to
work, that nothing is going to save this
country except the personal replace-
ment of the President. But none of the
policies the President has put in place
can possibly work, and we are in such
a terrible morass and difficulty that we
live in fear.

I was tempted to go through Senator
KENNEDY’s speech point by point and
rebut it one at a time. I believe I could
do that. It would take a great deal of
time, and it would probably bore every-
body. It is the kind of thing lawyers do
in courtrooms where it is essential to
build a record. But, as you know, Mr.
President, I am unburdened with a
legal education. I would like to step
back from the point-by-point kind of
refutation that would be called for in a
courtroom and have an overall view of
what Senator KENNEDY was saying. I
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refer to him personally, but I think
this speech, in fact, is a distillation of
the position the Democratic Party will
take in the upcoming election. So I
think we should step back from the
point-by-point situation and look at
the overall message of what they are
trying to tell us. That is what I would
like to address today.

Basically, as I say, it is rooted in fear
and its derivative, pessimism. That is
what they are offering the American
people: fear and pessimism. This is the
fundamental position Senator KEN-
NEDY’s speech takes: If it is bad, and it
happened on President Bush’s watch,
he is responsible for it. If it is good,
and it happened on President Bush’s
watch, it was coincidence or anybody
could have done it, and he does not de-
serve any of the credit.

Let’s go down the history of what has
happened on President Bush’s watch
and see if, in fact, that pattern I have
just described did play itself out.

Turn to today’s headline where we
have a Commission examining what
happened prior to 9/11 in the year 2001.
Well, we are being told repeatedly it
was Bush’s fault. He is responsible for
9/11 because he did not do enough to
prevent it. 9/11 was his fault. Then the
Commission goes on to detail what he
did. Basically what he did was what the
Clinton administration did. They kept
track of al-Qaida. They monitored
what was happening. They did their
best to find out what was happening,
but they did not do enough. In other
words, they did not invade Afghani-
stan.

It is interesting to me that the peo-
ple who are now saying President Bush
did not do enough prior to 9/11 are the
same people who are saying he did too
much in Iraq. He acted before Iraq be-
came a threat. That is in Senator KEN-
NEDY’s speech—he should have waited
until Iraq became a threat. But, of
course, the same critics are saying he
should have acted before al-Qaida be-
came a threat. You cannot have it both
ways. Either he was prudent in doing
what the Clinton administration did
prior to 9/11, and watched the situation
carefully to see how it would play out,
or he was too timid. And if he was too
timid and should have taken more
forceful action prior to 9/11, he learned
that lesson and took more forceful ac-
tion with respect to Iraq. You cannot
attack him for doing the one in the one
situation and then the other in the
other; you must be consistent. But the
President’s critics are not.

As I say, he is responsible for 9/11, ac-
cording to his critics, because he did
basically what the Clinton administra-
tion did, but he should have seen it
coming and done more. Then when he
did do more—that is, when the Presi-
dent led us into Afghanistan—the
President’s critics were outraged. What
did we hear over and over again?
Maybe the media has short memories,
but I do not. We heard lessons from his-
tory: The British went into Afghani-
stan, they got bogged down, and they
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could not accomplish anything. The
Soviets went into Afghanistan; they
got bogged down and ultimately hu-
miliated. We are going to get bogged
down, and we are going to get humili-
ated. And going into Afghanistan is a
terrible mistake.

Then suddenly the battlefield situa-
tion changed, and now we hear the
President’s actions in Afghanistan
were brilliantly planned and brilliantly
executed. We see Afghanistan on the
verge of a new constitution. We see
women back in the Afghanistan econ-
omy, women going to school, women
now being allowed rights they did not
have under the Taliban. But we do not
give President Bush any credit for
that. No. As I say, the mantra is: If it
is bad, and it happened on Bush’s
watch, he is responsible. But if some-
thing good comes out of what happened
on President Bush’s watch, that was
coincidence, and he has no right to
claim any credit for it.

I am interested in a comment Sen-
ator KENNEDY did make in his speech,
and I will go to the speech for this one.
He said, referring to our decision to go
to war in Iraq:

President Bush gave al Qaeda two
years—two whole years—to regroup and re-
cover in the border regions of Afghanistan.

I find that an incredible statement—
incredible in the true meaning of that
word: incredible, not credible, not to be
accepted.

Afghanistan, prior to the time we
went in—Afghanistan, during the pe-
riod of the Clinton administration—
was a haven for al-Qaida. It was a
training ground for al-Qaida. President
Clinton ordered the lobbing of cruise
missiles into some of those training
grounds but did nothing more.

Now, in response to 9/11, President
Bush led the world into cleaning out
the al-Qaida training camps in Afghan-
istan. The al-Qaida leadership has been
disrupted. A large percentage of their
leadership has been either killed or ar-
rested. Assets, totaling in the tens if
not hundreds of millions of dollars, of
al-Qaida have been discovered and fro-
zen, and yet the Senator says: ‘‘Presi-
dent Bush gave al Qaeda two years . . .
to regroup and recover in the border re-
gions of Afghanistan.”

Al-Qaida has been on the run. Al-
Qaida has been disrupted. Al-Qaida has
seen its assets destroyed in the 2 years
we have been at war with al-Qaida and
Afghanistan has been freed. Those are
solid accomplishments for which the
President’s enemies give him no credit
whatsoever.

Let’s talk about Iraq. That is the
core of most of the criticism of the
President. There are those who suggest
Iraq was created by George W. Bush;
that is, the crisis was created by
George W. Bush. There are those who
suggest—and Senator KENNEDY comes
very close to it—that George W. Bush
was the first one to indicate there
might have been weapons of mass de-
struction in Iraq. Again, the media
may not have any memory on these
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issues, but I have a clear memory. Sit-
ting in this body, I remember who it
was who first convinced me al-Qaida
had weapons of mass destruction. That
was Madeleine Albright, President
Clinton’s Secretary of State.

We all went to 407, the room in the
Capitol where we receive briefings on
confidential and top secret informa-
tion, classified information. Madeleine
Albright laid out in chilling fashion all
of the evidence to tell us there were
weapons of mass destruction in Iraq. In
response to that evidence, President
Clinton went to war against Iraq. We
forget that. We pretend that never hap-
pened. President Clinton, using his
powers as Commander in Chief and act-
ing under the authority of the U.N. res-
olutions that had condemned Iraq fol-
lowing the first gulf war, launched a
heavy bombing attack upon Iraq for
the sole purpose of destroying their
weapons of mass destruction. And to
his credit, during the current political
debate, President Clinton has made it
clear we did not know whether or not
that bombing attack destroyed all of
Iraq’s weapons of mass destruction.
President Clinton has made it clear we
had no way of knowing how successful
that bombing attack was.

Yes, the difference between President
Bush and President Clinton is Presi-
dent Clinton bombed. He carried on the
war from the air. President Bush de-
cided to carry on the war at ground
level. I do not suggest that is a trivial
difference. It is a very significant dif-
ference. But if we are going to talk
about who went to war in Iraq over the
issue of weapons of mass destruction,
we have to say the answer is President
Clinton. If we are going to talk about
Secretaries of State who informed the
Congress about Iraq’s program of weap-
ons of mass destruction, we have to say
the first one who did it was Madeleine
Albright.

I am one who believed Madeleine
Albright. I am one who believed and
supported President Clinton. I find it a
little disheartening to have those who
agreed with us then now suggesting it
was President Bush who first brought
up the issue of weapons of mass de-
struction, and it was President Bush
who first said we had to deal with
those weapons by acts of war. Memo-
ries should be longer than that.

When President Bush decided to go
ahead in Iraq, what did his critics have
to say? It will never work—fear, pes-
simism; we can’t succeed. On the floor
of this Senate, we heard over and over
again: There will be thousands and
thousands of body bags coming back as
Saddam Hussein uses chemical weap-
ons against our troops. We cannot send
our troops there to be exposed to these
weapons.

These are the same voices now who
are saying: There were no weapons. But
certainly they believed there were, as
they warned us that our troops would
be gassed, that they would be killed
with chemical weapons, and we could
not run that risk.
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Then when the action started, these
same voices said: Bogged down on the
road; held down by the resistance of
the Iraqis. We are in a quagmire; we
will never succeed.

Then when Baghdad fell within a
matter of weeks from those prophesies
and predictions, now we are being told:
Anybody could have done it. No big
deal. We can’t give Bush any credit for
having gone into Iraq and winning the
war. It was a piece of cake.

Before the fact, fear and pessimism;
after the fact, blame, no credit for suc-
cess, determination that it is not going
to work in the long term.

I could go on about Iraq in that re-
gard, but there will be many more de-
bates. Let me go into the other sub-
stance of Senator KENNEDY'’S speech
and demonstrate the same pattern: fear
and pessimism.

The Senator talks about education,
talks about No Child Left Behind. He
takes credit for having helped write No
Child Left Behind, appropriately. One
of the reasons I voted against No Child
Left Behind is because I thought the
things the Senator from Massachusetts
succeeded in getting into that bill
would be too heavy handed in terms of
the Federal pressure on State boards of
education. In that, I feel vindicated be-
cause State board after State board has
complained that this represents en-
tirely too much Federal control on
education.

Now Senator KENNEDY says: No
money for education; lots of promises
out of the administration but no
money.

The facts are that under President
Bush’s leadership, this Congress has in-
creased Federal spending on education
to higher actual levels and at a higher
percentage increase than any other ad-
ministration in history. This adminis-
tration has spent more on education
than the Clinton administration did
and has accelerated that spending at a
higher rate than the Clinton adminis-
tration did.

Yet we are being told: No, they are
holding back on education spending.
They are being too stingy on education
spending—as they spend more than any
other administration and Congress in
history.

In advance, can’t work; after the
fact, pessimism that we can’t get
there—fear and pessimism.

The Senator talks about cost esti-
mates with respect to the Medicare
bill. Here we have to get into a little
inside baseball so people can under-
stand exactly what happened. Senator
KENNEDY quotes the fact that we used
the figure in the Senate of $400 billion
as the cost of this bill and that an offi-
cial in the Department of Health and
Human Services said it is going to be
closer to 500, that it is going to be over
500. And he was told not to make that
estimate public. Senator KENNEDY be-
rates the administration for selling the
$400 billion number when it knew $500
billion was the correct one.

Now let’s get into the facts. A num-
ber of us on this side of the aisle were
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equally disturbed by this gap between
numbers. We assaulted the chairman of
the Budget Committee, Senator NICK-
LES, to ask him: How did this happen?
How did we get trapped with a low esti-
mate when there was a higher estimate
out there?

He pointed out this fact that doesn’t
get into the public consciousness and
that the media does not take the time
to understand and explain: By law, we
in the Congress, as we are adopting a
budget, can use only one source for our
estimate of costs. By law we have to
take the estimate or score—to use the
word we all understand around here—of
the Congressional Budget Office.

As Senator NICKLES pointed out to
us, during the debate, the Congres-
sional Budget Office said: This will cost
$400 billion.

That is where it was scored. After the
estimate came out of the administra-
tion that it was going to be higher, the
Congressional Budget Office said: The
number is still $400 billion, according
to our estimates.

By law, we could not have used the
higher estimate in writing the budget
because it came from a source outside
of the Congressional Budget Office.
Now, the one thing I know about the
$400 billion number offered by the CBO
and the $500 billion-plus number offered
by OMB is that both of them are
wrong. I cannot tell you whether either
one of them are too high or too low. I
can only make my own estimate.

But stop and think about it for a mo-
ment. We are talking about a program,
spread over 5 years, that is not working
yet, and we are making guesses as to
what it would cost. You feed into your
computer certain assumptions and you
get a number; you change the assump-
tions in the computer and it will give
you another number. The question is
not, Is the number correct? The ques-
tion is, Are the assumptions correct?
The answer is, all of the assumptions
are guesses—whether CBO is making
the guess or whether HHS is making
the guess or whether it is OMB. Every-
body is making the guess.

But in terms of the debate on the
floor of the Senate, we had no choice
but to accept the CBO number as the
controlling number. That is the law. So
Senator KENNEDY is attacking the Re-
publicans and the decisions in this Sen-
ate with respect to the budget for fol-
lowing the law. He is attacking us for
not accepting estimates which, by law,
we cannot use. I think it is important
to understand that as we go through
this debate, and talk about what is
going to happen in the election.

In summary, as we look ahead to the
election, I think we should pay atten-
tion to the details, but we should also
understand the overall thrust of the
two campaigns. I do believe that the
campaign mounted on the Democratic
side of the aisle has begun out of per-
sonal hatred of President Bush, and
now more into a litany of fear and pes-
simism. They are afraid the economy is
not coming back. They tell us pessi-
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mistically that we are never going to
get any jobs.

Once again, before this last Friday,
we were told, well, the unemployment
rate might be coming down, but that
isn’t the rate we should look at; we
should look at the number of jobs cre-
ated. On Friday, it was announced that
308,000 jobs were created in March. Now
we are told, no, don’t look at that, look
at the unemployment figure; it is not
coming down fast enough. Don’t pay
attention to the number of jobs cre-
ated.

We are told this is the worst econ-
omy in 50 years. I have heard that rhet-
oric on the floor. According to the
blue-chip economists who are looking
at this recovery, they are projecting
for 2004—another guess, I make that
clear—the highest growth rates in 40
years. If that is the example of the
kind of economy we are getting from
George W. Bush, I say give us more.
The highest growth rate in 40 years is
what the experts on Wall Street are
projecting.

And the pessimists are complaining
about that. The pessimists are telling
us we cannot get there. Look at Iraq.
Of course, things are bad in the Sunni
Triangle in Iraq. The deaths of Ameri-
cans and the deaths of Iraqis are trag-
ic, and we should mourn them and do
everything we can to try to prevent
them, but let us not focus solely on
those deaths.

Let us look at the fact that Iraq is on
its way—however haltingly or however
slowly, and with whatever difficulty—
toward establishing a constitution and,
one hopes, a democracy. The pessimists
say we can never get there. The pes-
simists are filled with fear and are say-
ing we will fail and when we fail al-
Qaida will destroy our cities. But
George W. Bush is not a pessimist. He
is an optimist and he does not peddle
fear.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator has ex-
pired.

Mr. BENNETT. I ask unanimous con-
sent that I be allowed to continue for
an additional 4 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BENNETT. That is the core of
this election. Do we face the future
with fear and pessimism and a convic-
tion that we cannot do it or do we face
the future with a clear, realistic under-
standing of how difficult it will be, but
with a confidence and an optimism
that we can do it, that we can succeed
in implanting a democracy in Iraq, in
bringing freedom into that part of the
world in a way that it has never known
before?

We see signs that we are succeeding
already. We see India and Pakistan,
two nuclear powers that have been on
the verge of war, now looking out over
the world of George W. Bush and Amer-
ican resolve and saying maybe we
should talk and try to resolve our dif-
ferences short of war. We see Qadhafi
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in Libya saying: Maybe it is not a good
idea to have weapons of mass destruc-
tion and I will voluntarily surrender
them and dismantle them in this new
situation that George W. Bush has cre-
ated.

I believe the American people will re-
spond more actively to hope and opti-
mism than they will to fear and pes-
simism. For that reason, I look forward
to this election season with some relish
about debating the details of the issues
raised by the Senator from Massachu-
setts and, at the same time, some con-
fidence in the wisdom of the American
people and their willingness to em-
brace hope and optimism and put aside
the fears and pessimism that are being
peddled by the President’s opponents.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hampshire
is recognized.

Mr. GREGG. I ask unanimous con-
sent that I be allowed to proceed for 10
minutes as in morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

————
MEDICAL MALPRACTICE

Mr. GREGG. Mr. President, later on,
we are going to move to the medical
malpractice bill, which is an important
piece of legislation. It will allow
women, especially, to have access to
OB/GYN doctors, some of whom are
giving up their practices of delivering
babies because of the cost of medical 1i-
ability insurance. It will also address
the issue of doctors in emergency
rooms and make sure those doctors are
able to practice in emergency rooms so
people, when they are seriously injured
and they go to an emergency room,
will have doctors. We will be on that
bill at 11 o’clock.

———
JOBS

Mr. GREGG. Mr. President, I want to
talk about the approach being taken by
the other side of the aisle toward a lot
of issues in the Senate but specifically
two dealing with jobs; that is, this atti-
tude of obstruction for the purpose of
basically stopping legislation and not
allowing this body to move forward and
do the business of the people.

There are two bills pending in this
body. One is the JOBS bill, which deals
with correcting the tax structure of
the United States so we are no longer
out of compliance with a ruling made
by the WTO, which ruling, if it is al-
lowed to stand, will have the practical
effect of raising duties on American
products sold overseas rather signifi-
cantly. In fact, they could raise as high
as 18 percent, as I understand it.

The effect of those duties, of course,
which have now been ruled legal under
this international tribunal that we
subscribe to as a member state, will be
that those American goods are not as
competitive as they should be, and
therefore those American goods will
not be able to be effectively sold into
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those markets overseas. The practical
effect of that will be that jobs will be
lost here in the U.S.

The other side of the aisle continues
to filibuster that bill. The effect of the
filibuster will be that these duties will
go into place and jobs will be lost. This
bill which is called the JOBS bill is
just that, a jobs bill. Yet we hear from
the other side of the aisle what appears
to be and must be crocodile tears on
the issue of creating more jobs, because
they have the opportunity to pass a
piece of legislation that will clearly
impact the creation and maintenance
of jobs in the United States, and they
are obstructing it and filibustering it.

We hear from the other side a great
deal about outsourcing, American jobs
being moved overseas. The practical ef-
fect of objecting to this bill, obstruct-
ing this bill and of filibustering this
bill, is that those jobs will probably
move overseas because those manufac-
turers, in order to avoid the duty, are
going to have to move overseas in
order to be competitive with the prod-
ucts in those nations where they are
selling them. So the effect of the fili-
buster and obstruction we are seeing
on the other side on the issue of the
JOBS bill is to basically energize the
loss of jobs in the U.S. and the out-
sourcing of jobs overseas.

Therefore, when we hear all this dis-
cussion and concern about the creation
of jobs in this country today from the
other side of the aisle in the context of
the Presidential election, one wonders
how serious they are, because clearly if
they are serious they would pass this
bill which, by the way, is supported by
a majority of the Senate. The objection
to this bill is not the underlying law. It
is not the correction to the tax law
which will allow these jobs to be re-
tained in the United States. It is, rath-
er, they wish to bring forward extra-
neous legislation and put it on this
bill, legislation which we voted on a
couple of times before in committee
and which we voted on at least once on
the floor of the Senate.

Therefore, it is a tangential idea and
a desire to make a political point, and
their willingness to pursue that tan-
gential idea and desire at the expense
of these jobs, I find, is cynical and
clearly inappropriate. That is the first
bill being stopped.

The second bill is a bill I managed
and which just came out of conference,
and it is the pension reform bill. It did
not have everything in it that I want-
ed. It did not have everything in it the
House wanted. But it has key pieces of
legislation in it which will have a di-
rect impact on jobs. I called this pen-
sions bill the ultimate jobs bill be-
cause, quite honestly, that is exactly
what it is.

If this pensions bill is not passed and
passed promptly, the practical effect is
there will be a misallocation of up to
$80 billion of resources within the in-
vestment community and in the small
and large business communities of this
country. What has happened today is
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that companies fund what is known as
a defined benefits plan under rules
which they say, in order to determine
how much they are going to pay to the
plan each year, they have to look at
the rate of return on the 30-year Treas-
ury bond.

The 30-year Treasury bond is a vehi-
cle which does not exist anymore. We
do not sell it, basically, as a country.
Therefore, the price of a 30-year Treas-
ury bond has been moved to an artifi-
cially low number, and the practical ef-
fect of that is that companies, busi-
nesses, and unions which must see
their pension funds funded for these de-
fined benefits plans are going to see
those payments to those defined bene-
fits plans increased at an arbitrary
rate based on a nonexistent bond vehi-
cle, the 30-year bond. It is technical,
but it is an important point.

This pensions bill corrects that situa-
tion. It sets up a new structure for de-
fining how much must be contributed
to a defined benefits plan for a period
of 2 years based on a bond rate which
does actually exist, which is a market
basket of corporate bonds. The prac-
tical effect of that will be an appro-
priate allocation of money into these
defined benefits plans, leaving dollars
available to invest in new plant, new
equipment, and expansion of business
in the United States, which leads di-
rectly to jobs.

Thus, if this pensions bill is not en-
acted in the next week, we will have
these arbitrary reallocations of funds
occurring by April 15. This pensions
bill will have a direct and proximate
effect on the ability of business in the
United States to be competitive, to
create investment, and, in return, to
create jobs.

Yet, once again, we were told by the
leadership on the other side of the
aisle—at least the leadership in the
committees, Senator KENNEDY and
Senator BAUCUS—that they oppose this
bill and they are going to use all their
means available to them to stop it.

They can stop this bill. There is no
question about it. They can stop it for
at least 2 or 3 weeks, and the practical
effect of that will be that we will go be-
yond the April 15 funding date, and this
rather horrific misallocation of re-
sources will kick in, the practical ef-
fect of which will be instead of invest-
ing to create jobs, they will be invest-
ing arbitrarily in these defined benefits
funds at a rate which is not reflective
of what the actual return rate on those
funds would be if they had an appro-
priate market basket of corporate
bonds on which they were basing their
yield rates.

Yes, they can hold this bill up. And,
yves, I guess they intend to hold this
bill up. What is the effect of that? It is
going to cost Americans jobs. It is
going to mean jobs will not be created.
It is going to mean investment will not
be made. It will mean dollars will be
arbitrarily allocated rather than flow-
ing where they can most effectively be
used through investment in new plant
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and equipment and the resulting jobs
that occur from that.

So, once again, we see from the other
side of the aisle an attitude that says:
We are going to obstruct you; we are
going to stop business in the Senate.
We don’t care that in the process of
doing that we are going to create an
atmosphere where jobs are lost, as in
the case of the JOBS bill where the du-
ties are increased against American
manufacturers and maybe as a result
jobs have to be outsourced. In any
event, we will certainly have our prod-
ucts being less competitive, which
means probably fewer jobs will be cre-
ated in those businesses and maybe
jobs will be lost in those businesses in
the area of the pensions bill. They do
not care. They are going to obstruct,
and they are going to stop this bill be-
cause they are tweaked about the issue
of how far it went and, as a result,
what is going to be the impact. Jobs
will be lost because the dollars for in-
vesting in plant and equipment will not
be available. It is a rather cynical
strategy from the other side of the
aisle. First, they go out to the public
in the Presidential campaign and say:
Why don’t we have more jobs? Then, on
the floor of the Senate, they are ag-
gressively pursuing strategies which
stop us from creating more jobs. It is a
lot like the kids who killed their par-
ents and then go to the court and claim
they should receive special treatment
because they are orphans.

These folks on the other side of the
aisle are shooting the programs which
would create jobs, and then they are
going out in the Presidential politics
arena and saying: Why aren’t we cre-
ating more jobs?

The cynicism of it is rather extreme.
From my standpoint, I certainly hope
they are not going to continue this
practice because, in the end, it means
people in America will not have jobs
and will have fewer opportunities to
work. For me, that is not right.

I hope we can pass this pensions bill
this week, and I hope we can pass this
JOBS bill this week, but it certainly
doesn’t look like that is going to occur.

I yield back the remainder of my
time. I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.
The Senator from North Dakota.

Mr. DORGAN. Mr. President, I lis-
tened with great interest to comments
of some of my colleagues, especially on
this issue of obstructionism as it re-
lates to jobs. It is true there is a JOBS
bill, as it is called, on the floor of the
Senate that has been delayed. This
JOBS bill is a bill that gives tax breaks
to U.S. manufacturers, and it has, in
fact, been delayed. Let me explain why
it has been delayed and why the ob-
structionism on the part of the major-
ity party in Congress exists.

When that bill came to the floor of
the Senate, someone on this side of the
aisle offered a very important amend-
ment. It also had to do with jobs, so it
had to do with the subject of the bill.
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Because the majority party did not
want to vote on the amendment, they
took all their marbles, walked off the
floor, and went home and accused our
side of being obstructionist. Let me de-
scribe the circumstances.

Senator HARKIN offered an amend-
ment on overtime pay. Why did he do
that? Because the Department of Labor
is about to produce new regulations
that, for the first time in 60 years, will
obliterate the 40-hour workweek and
tell workers, Oh, by the way, if your
employer decides to work you more
than 40 hours, anywhere from 6 to 8
million Americans who now receive
overtime will not be able to receive
overtime pay. The employer will be
able to say: You work overtime, you
work 50 hours; if you don’t like it,
tough luck, and I am not going to pay
you overtime. For the first time in 60
years, the 40-hour workweek will be
gone for about 6 to 8 million people.

These new rules are touted as work-
er-friendly rules, but, of course, we
know that is not the case at all be-
cause there are consulting companies—
and the Department of Labor itself—
putting out information to businesses
to say: Here is the way you structure
your company to avoid paying your
workers overtime under these new
rules.

Senator HARKIN offered an amend-
ment on this important JOBS bill. Why
is it germane to this JOBS bill? Be-
cause if employers are able to say to
workers, You work overtime for no
extra pay, instead of creating new jobs
which ought to be created, they will
say to existing workers: You work
overtime; we are not going to pay you
extra.

This new rule from the Department
of Labor is an approach that will di-
minish jobs, that will retard the cre-
ation of new jobs. Yet, when Senator
HARKIN offered that amendment, the
majority party had some kind of an ap-
oplectic seizure.

According to the majority party,
Senator HARKIN is apparently obstruct-
ing things because he offers an amend-
ment dealing directly with jobs. No, it
is not Senator HARKIN who is obstruct-
ing. What is obstructing the business of
this Chamber is the majority party.
Senator HARKIN offered an amendment
that deals directly with jobs and they
refused to have a vote on it, and they
are going to take their marbles and
just go home. They are going to go
home and accuse someone else of ob-
structing.

The obstruction in this Chamber is
by the majority party that refuses to
allow votes on issues that are impor-
tant and that are relevant to the mat-
ters at hand. That is the obstruction. It
is a curious strategy to know the ma-
jority party would obstruct its own
agenda, but obstruct they do. Then
they rush out to the microphones to
accuse others of obstructing.

There is a very simple way to remove
all of these issues. We do not have to
have any obstruction by anybody.
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Bring the bills to the floor and let us
try to deal with them in a thoughtful
way. When someone offers an amend-
ment, like Senator HARKIN, give us an
opportunity to have a vote on it. Let’s
move ahead. That is not the case these
days. It is just a little bizarre to hear
these charges of obstructionism.

I would also say to those who came
to the floor this morning to say what
they really want to see is a positive
campaign for the Presidency, I say
amen to that. But there is a large,
well-oiled attack machine in this town.
In fact, I watched the television com-
mercials last evening by the adminis-
tration, which represent Senator
KERRY’s position on taxation. It is a
wholly negative television commercial.

I agree with my colleague who said,
let’s be positive. How about maybe we
see the other side, maybe see the White
House take some of those commercials
off the air and then let us talk about
being positive.

———

FOREIGN COMPANIES MUST PAY
TAXES

Mr. DORGAN. Mr. President, I came
to the floor not to talk about the ob-
struction by the majority party; I
came instead to talk about a new re-
port that is just out. It is a report by
the GAO, and it says something impor-
tant about fiscal policy in this coun-
try.

The GAO report, which Senator CARL
LEVIN and I asked for, compares the re-
ported tax liabilities of some of the
biggest companies that do business in
this country, both domestic companies
and foreign companies.

This report studied a period of time
when we had robust economic growth
in our economy, 1996-2000. On the sum-
mary page, it says that an average of 71
percent of all foreign corporations
doing business in the United States of
America pay no income tax at all.
These are names almost all Americans
would easily recognize. Obviously, this
report does not provide these names.
But when one talks about the major
foreign corporations selling products in
this country, earning billions of dollars
from those sales and paying zero to the
Federal Government in tax liability, it
raises very serious questions about
gaping holes in this country’s tax sys-
tem.

We are nearing April 15, when Ameri-
cans will march off to the post office
and pay their taxes. They will pay
their taxes because they do not have
any alternative or any flexibility. They
understand the obligation in this coun-
try to pay taxes.

Now, 71 percent of the foreign cor-
porations that do business and make
money in this country have decided
they want to participate in our coun-
try and market system, but they do
not want to participate in paying taxes
on those profits. There is something
fundamentally wrong with that. Once
again, it demonstrates the gaping holes
in our tax system. No, not for ordinary

April 6, 2004

people, just for the big interests who do
a lot of business, make a lot of money
and pay no taxes. Shame on them.

This report also found that 61 percent
of domestic companies during this pe-
riod of economic growth paid no in-
come taxes in this country.

We know the stories about companies
that have decided they want to run
their company out of a mailbox in Ber-
muda or the Bahamas. Why? Because
they do not want to pay taxes to the
United States. I say this to companies
that want to do that: If they want to
run their company out of a mailbox in
the Bahamas, the next time they get in
trouble, call the Bahamian Navy. I un-
derstand they have 21 sailors. Call
them to get their company out of trou-
ble.

These foreign corporations that do
business and make profits in this coun-
try have an obligation to pay taxes in
this country. Domestic companies that
make profits in this country have an
obligation as well. That obligation is
to participate with ordinary Americans
who understand that part of the cost of
citizenship in this country is to help
fund schools, pay for defense and pay
for the social services that make this a
great country. That is part of the obli-
gation.

We have some of the biggest eco-
nomic interests who have decided they
want to participate in every way of
being an American except paying
taxes. That has to stop. I hope this
Congress will begin to take this seri-
ously.

This is the second GAO report we
have done in the last 6 years on this
subject. The tax avoidance problem is
not getting better, it is getting worse.
Tax loopholes are not getting nar-
rower, they are getting wider.

Again, as we near April 15, when
Americans think about the obligation
to pay taxes into this Government, I
think it is shameful to get a report like
this that says so many big economic
interests that make so much money
have decided they want all of the ad-
vantages America has to offer, but
they do not want to pay taxes to the
United States of America. That is a
shameful situation and one we ought to
fix.

———

THE JOBS BILL

Mr. DORGAN. Mr. President, when
we return to the JOBS Act, the bill
that the majority party pulled from
the Senate floor because Senator HAR-
KIN offered an amendment on overtime,
Senator MIKULSKI and I are going to
offer an amendment. The amendment
is very simple. It says this: We are
going to end that provision in our Tax
Code that says to American companies,
if they will just pack up all of their be-
longings, fire all of their workers and
move somewhere else offshore, make
the same product and ship it back into
our country, we will give them a tax
break. Talk about perversity, that is
perverse, offering a tax break to some-
one who moves their American jobs
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overseas. Yet, that is exactly what ex-
ists in the Tax Code. We have voted on
this before because I offered a similar
amendment a number of years ago.

Let me describe exactly how this tax
break works. Let’s say there are two
companies in this country with manu-
facturing plants. Each company pro-
duces garage door openers and these
companies do a good job. They employ
American workers, they produce ga-
rage door openers for sale in the U.S.
marketplace and they earn some profit.
But one company decides what it really
wants to do is move overseas because it
does not have to pay $11 an hour for a
manufacturing worker. The company
can go to Sri Lanka, Bangladesh, Indo-
nesia or China and hire a 16 year-old-
kid or a 12-year-old kid and pay them
12 cents an hour, working them 12
hours a day 7 days a week.

So one of the companies that makes
garage door openers leaves, makes ex-
actly the same garage door opener now
in Sri Lanka and ships it back into this
country.

The other company that makes ga-
rage door openers stays in America.
The difference is that the company
that left this country does not have to
pay income taxes on their profits any
longer because we have something
called tax deferral. Until and unless
they repatriate those earnings, those
earnings are tax free in this country.

Our amendment is very simple. It
says this: If a company leaves this
country and moves its jobs overseas to
produce a product to ship back into
this marketplace, the company loses
tax deferral that now perversely
incentivizes companies to leave this
country. It is one thing to have compa-
nies leave because of bad trade agree-
ments, because they can avoid the
things we have fought for for years in
this country—safe workplaces, fair
labor standards, and decent wages. It is
quite another thing for them to leave
because in part we say we will give
them a tax break if they leave our
country. What a nutty idea and one
that we ought to change.

———

REIMPORTATION OF
PRESCRIPTION DRUGS

Mr. DORGAN. Mr. President, I will
make one additional point on another
subject. Last week, I went to see the
Secretary of Health and Human Serv-
ices, Tommy Thompson, and made a
presentation in support of a pilot
project I want him to approve which
would allow the reimportation of pre-
scription drugs from Canada. My pilot
project is very simple. It sets up a 2-
year pilot project for North Dakota
that would allow North Dakota phar-
macists to access FDA-approved drugs
from pharmacists in Canada.

As you know, the administration has
been fighting this notion of re-
importing prescription drugs. The
pharmaceutical industry is fighting it.
The administration is fighting it.

This is why it is important: In every
case—the drug Lipitor, Prevacid,
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Zocor, Celebrex—it is the same drug
put in the same bottle made by the
same company sold in two countries,
but the charges are much higher to the
U.S. consumer. It is not just true with
Canada; it is true for every country in
the world because the U.S. consumer is
charged the highest prices in the world
for FDA-approved prescription drugs,
and that is not fair.

Let me ask consent to show two pill
bottles on the floor of the Senate.

The PRESIDING OFFICER (Mr.
ENzI). Without objection, it is so or-
dered.

Mr. DORGAN. These are bottles of a
drug called Lipitor. This, I believe, is
one of the fastest selling, most popular
drugs in the United States. It is used
for the lowering of cholesterol. By all
accounts, it is a very successful drug
and it sells rapidly and is prescribed
often.

As you can see, these two bottles of
Lipitor are identical. These are both
bottles that have 10 milligram tablets
of Lipitor in them. They are made in
the same plant. These are FDA-ap-
proved drugs made in an FDA-approved
plant. The same pill is put in the same
bottle made by the same company.
There is one difference. This one is sold
to Canadians at $1.01 per tablet. This
one is sold to Americans at $1.81 per
tablet. It is the same pill, the same
bottle, same company, FDA approved,
but nearly twice as much money is
charged to the American consumer
than the Canadian consumer.

I could have used Germany as an ex-
ample, Italy, England, France, Spain—
almost anyone. I could have used al-
most any country and come up with
nearly the same result.

In Europe, they have something
called parallel trading. If you are in
Spain and want to buy a drug from
Germany, there is no problem, you go
through the parallel trading system. If
you are in Italy and want to buy a drug
from France, no problem, parallel trad-
ing. In this country we are told by FDA
and others that there would be a huge
safety problem if we purchased drugs
from Canada—total nonsense. The Ca-
nadians have virtually the same chain
of custody as we do. The Canadian drug
supply is safe. Even our health authori-
ties will admit that. So having licensed
U.S. pharmacists acquire from licensed
pharmacists or licensed distributors in
Canada the identical drug and passing
the savings along to the American con-
sumer makes good sense and poses no—
I repeat no—safety issues for citizens
of this country.

I have asked the Secretary of Health
and Human Services for a waiver to
allow this pilot program to go forward.
We will continue on the floor of the
Senate to pass legislation. I believe we
will soon pass legislation that deals
with this issue, but, in the meantime, I
am asking the Secretary of Health and
Human Services to make a decision on
this waiver request. He is now studying
that. I assume it will be some weeks.
But my hope is he will understand that
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the issue, which is a safety issue that
they have described, simply does not,
cannot, and will not exist with respect
to this matter.

The question is, Who is going to
stand up for the American consumer?
Will somebody stand up and say, on be-
half of the American consumers, that
what is happening here is not fair? I
hope so.

This proposal is called Prairie Pre-
scriptions. It is a 2-year pilot project 1
put together. My hope is my State can
be a pilot project that will demonstrate
for everyone that the issue of safety in
the reimportation of drugs with Can-
ada, which has a nearly identical chain
of custody, will always be a bogus
issue. The issue is whether the Amer-
ican people will continue to pay the
highest prices in the world for prescrip-
tion drugs.

Miracle drugs offer no miracle for
those who cannot afford them. Our sen-
ior citizens of this country are 12 per-
cent of America’s population and they
take omne-third of the prescription
drugs. They are often the people least
able to afford these prices. Yet day
after day, month after month in this
country we have senior citizens going
down to their grocery store, and find-
ing out how much their prescription
drugs are going to cost so they know
how much they have left to buy their
groceries.

I notice my colleague Senator HAR-
KIN is waiting to speak. I am sure in
Iowa, as we have in North Dakota,
when you go to a meeting someplace
you often have somebody 80 years old
touch you on the elbow and say: Can
you help me? You say: What is it? And
the tears well up in their eyes and
their chin begins to quiver and they
say: I have heart disease and diabetes
and I am supposed to take this medi-
cine and I can’t afford it. Can you help
me?

The fact is, we pay too much for pre-
scription drugs. We pay the highest
prices in the world, and it is just not
fair.

Obviously, my interest is at some
point to force a repricing in this coun-
try, but in the absence of that, I be-
lieve reimportation is the way to let
the market system even out these
prices. I believe that can, should, and
will be done without any safety issues
whatsoever.

I await anxiously the decision by the
Secretary of Health and Human Serv-
ices and the administration. The Prai-
rie Prescriptions Pilot Project is a
solid project, one that will benefit, in
my judgment, the entire country by
demonstrating once and for all this
phony issue that has been raised by the
former head of FDA, Dr. McClellan,
and so many others. The issue of safety
is just not an issue at all. The issue
really is will the American people fi-
nally be treated fairly with respect to
prescription drug pricing.

I yield the floor.

Mr. HARKIN. Mr.
much time is left?

President, how
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The PRESIDING OFFICER. Five
minutes fifty seconds.

Mr. HARKIN. I understand that the
Senate will then resume consideration
of the motion to proceed.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. HARKIN. Mr. President, I am
going to ask unanimous consent, since
I had 15 minutes—I am going to ask
unanimous consent that I be allowed to
speak for 5 minutes as in morning busi-
ness and then the Senate would then
interrupt my presentation to return to
the motion to proceed and that I be
recognized to finish my statement
then.

The PRESIDING OFFICER. Is there
objection?

Mr. DORGAN. Mr. President, might I
ask—reserving the right to object, may
I ask unanimous consent that the Sen-
ator from Iowa be given 15 minutes in
morning business?

Mr. HARKIN. We will just go to the
motion to proceed. That is fine.

The PRESIDING OFFICER. Is there
objection to the original request?

Without objection, it is so ordered.

Mr. HARKIN. Which one?

The PRESIDING OFFICER. Your re-
quest that you be allowed 5 minutes
now, then we go to the bill, and then
you be recognized to speak for an addi-
tional 10 minutes.

Mr. HARKIN. I thank the Chair and I
thank my colleague from North Da-
kota. We might as well go on with the
motion to proceed. I can make my
presentation then, too.

————
THE ECONOMY

Mr. HARKIN. Mr. President, there is
no secret that there is a great frustra-
tion in the American workplace today.
There is a great anxiety among Amer-
ican working families. You can sense
it, you can feel it, you can hear it no
matter where you go in America,
whether it is in Iowa or Wyoming or
New York or wherever it is. Something
is happening out there. You get it all
the time from people who have been
working, maybe have lost their jobs,
maybe they took another job, they are
not making ends meet. They see the
economy doing much better. They read
this in the paper all the time—the
economy is getting better, tax cuts are
going into effect, foreign car sales, the
big cars, the Mercedes and all those,
are up. We see all the higher end items
being purchased and sold.

For example, over the recent Christ-
mas holidays, the Sharper Image, I be-
lieve, which sells high end electronics
stuff, and Neiman Marcus had great
sales. But Wal-Mart was down.

There is a great sense among Amer-
ican working people that something is
not quite right with what is going on in
this country. Maybe most Americans
don’t have degrees in economics; they
haven’t studied it, but they sense
something is going wrong.

In his recent book, ‘“Wealth and De-
mocracy,”’ Kevin Phillips pointed out
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that there is a trend that different
countries go through at various stages
of their growth. One of those stages is
where more and more of the output of
a country accumulates to capital and
less and less accumulates to labor, to
the working people.

It is with great interest I note that,
after I had read Kevin Phillips’ book,
yesterday in the New York Times an
article by Bob Herbert brought it
home. The title of the piece was ‘“We’re
More Productive. Who Gets the
Money?”’ As Mr. Herbert wrote yester-
day in the New York Times:

It’s like running on a treadmill that keeps
increasing its speed. You have to go faster
and faster just to stay in place. Or, as a fac-
tory worker said many years ago, ‘‘You can
work ’til you drop dead, but you won’t get
ahead.”

American workers have been remarkably
productive in recent years, but they are get-
ting fewer and fewer of the benefits of this
increased productivity. While the economy,
as measured by the gross domestic product,
has been strong for some time now, ordinary
workers have gotten little more than the
back of the hand from employers who have
pocketed an unprecedented share of the case
from this burst of economic growth.

What is happening is nothing short of his-
toric. The American workers’ share of the in-
crease in national income since November
2001, the end of the last recession, is the low-
est on record. Employers took the money
and ran. This is extraordinary, but very few
people are talking about it, which tells you
something about the hold that corporate in-
terests have on the national conversation.

The situation is summed up in the long,
unwieldy but very revealing title of a new
study from the Center of Labor Market Stud-
ies at Northeastern University: ‘“The Un-
precedented Rising Tide of Corporate Profits
and the Simultaneous Ebbing of Labor Com-
pensation—Gainers and Losers from the Na-
tional Economic Recovery in 2002 and 2003.”"

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

———

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Under
the previous order, morning business is
closed.

———

PREGNANCY AND TRAUMA CARE
ACCESS PROTECTION ACT OF
2004—MOTION TO PROCEED

The PRESIDING OFFICER. Under
the previous order, the hour of 11 a.m.
having arrived, the Senate will resume
consideration of the motion to proceed
to the consideration of S. 2207, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 2207) to improve women’s access
to health care services, and the access of all
individuals to emergency and trauma care
services, by reducing the excessive burden
the liability system places on the delivery of
such service.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Iowa is recognized for an additional 10
minutes.

Mr. HARKIN. Mr. President, par-
liamentary inquiry. I did not under-
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stand I was under a time limit. I had
asked to continue to proceed after
morning business on the motion to pro-
ceed, but I didn’t recognize there was a
time limit there. I did not ask consent
for 10 minutes.

The PRESIDING OFFICER. The Sen-
ator has been granted 10 minutes to
speak on any subject he wishes. But
the total is 15 minutes under the re-
quest.

Mr. HARKIN. I think the record will
show that I asked for consent to con-
tinue to speak in morning business, to
yield the floor, to then return to the
motion to proceed, and that I be recog-
nized to continue to speak on the mo-
tion to proceed. That does not have a
time limit.

The PRESIDING OFFICER. The Sen-
ator is recognized to speak on the mo-
tion to proceed or on whatever subject
he wishes to speak for 10 minutes and
thereafter on the bill.

Mr. HARKIN. I understand that. I
thank the Chair.

Mr. GREGG. Mr. President, will the
Senator yield for a parliamentary in-
quiry?

Mr. HARKIN. Sure.

Mr. GREGG. At the end of the Sen-
ator’s 10 minutes, does the Senator
come back and retain the floor?

The PRESIDING OFFICER. It was
my understanding that the time under
the request was that he was going to
have a total of 15 minutes. Otherwise,
there would have been an objection.

Mr. GREGG. Mr. President, I will be
seeking the floor at the conclusion of
the 10 minutes as the manager of the
bill, for everybody’s knowledge.

The PRESIDING OFFICER. Under
the normal procedure, the manager of
the bill may speak as soon as a bill is
brought up, with the exception of the
10 minutes as a continuation of the
total of 15 minutes.

The Senator from Iowa may proceed.

Mr. HARKIN. I do not mean to take
more than 15 minutes. I might go into
18 or 20 minutes. I wasn’t going to take
a long time. I wanted to finish my
statement without being constrained
with the 15 minutes I had under morn-
ing business. That is why I went on the
motion to proceed. I will speak on that
for an additional few minutes. But I
will take whatever time I can now. If I
am cut off, I will be back.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. HARKIN. Mr. President, Mr. Her-
bert further said:

Andrew Sum, the center’s director and lead
author of the study, said: ‘“This is the first
time we’ve ever had a case where two years
into a recovery, corporate profits got a larg-
er share of the growth of national income
than labor did. Normally labor gets about 65
percent and corporate profits about 15 to 18
percent. This time profits got 41 percent and
labor [meaning all forms of employee com-
pensation, including wages, benefits, salaries
and the percentage of payroll taxes paid by
employers] got 38 percent.”

The study said: ‘“‘In no other recovery from
a post-World War II recession did corporate
profits ever account for as much as 20 per-
cent of the growth in national income. And
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at no time did corporate profits ever increase
by a greater amount than labor compensa-
tion.”

In other words, an awful lot American
workers have been had. Fleeced. Taken to
the cleaners.

The recent productivity gains have been
widely acknowledged. But workers are not
being compensated for this. During the past
two years, increases in wages and benefits
have been very weak, or nonexistent. And de-
spite the growth of jobs in March that had
the Bush crowd dancing in the White House
halls last Friday, there has been no net in-
crease in formal payroll employment since
the end of the recession. We have lost jobs.
There are fewer payroll jobs now than there
were when the recession ended in November
2001.

So if employers were not hiring workers,
and if they were miserly when it came to in-
creases in wages and benefits for existing
employees, what happened to all the money
from the strong economic growth?

The study is very clear on this point. The
bulk of the gains did not go to workers, ‘‘but
instead were used to boost profits, lower
prices, or increase C.E.O. compensation.”

This is a radical transformation of the way
the bounty of this country has been distrib-
uted since World War II. Workers are being
treated more and more like patrons in a
rigged casino. They can’t win.

Corporate profits go up. The stock market
goes up. Executive compensation sky-
rockets. But workers, for the most part, re-
main on the treadmill.

The study found that the amount of in-
come growth devoured by corporate profits
in this recovery is ‘‘historically unprece-
dented,” as is the ‘‘low share . .. accruing
to the nation’s workers in the form of labor
compensation.”

I thought Mr. Herbert wound up his
statement quite adequately when he
said:

I have to laugh when I hear conservatives
complaining about class warfare. They know
this terrain better than anyone. They
launched the war. They’'re waging it. And
they’re winning it.

One of the reasons they are winning
it is because workers no longer have
organized labor. Organized labor has
been weakened to the point where
workers are told: Take what you got or
go get something else or we will take
your job and we will take it to China or
we will take your job and move it to
India or South Africa or some other
place. You have no recourse as a work-
er.

I have tried for years in this Senate
and in this Congress to try to get a bill
passed called the striker replacement
bill which says if you are on strike you
can’t be replaced with a replacement
worker. That one thing alone has bro-
ken the back of organized labor to the
point where workers no longer have the
power to withhold their labor, the only
tool with which they have to bargain.

So here we have more and more of
the earnings from increased produc-
tivity going to capital and less going to
workers. What do we do about it? We
say now we are going to take away
your time-and-a-half overtime. That is
the next assault on the time-and-a-half
overtime. For our workers who are
working more and more in this country
and working longer hours than any
other industrialized country, we are
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going to say to workers we will take
away your right to overtime.

That issue was brought up on the bill
that was before us earlier. That was
my amendment, to say these proposed
rules by the Department of Labor that
would deny up to 8 million Americans
their right to time-and-a-half overtime
could not go into effect. Now we find
that not only is the administration
trying to push through new rules to
eliminate overtime pay; at the same
time, many employers are illegally
pushing the same thing. They are doc-
toring their employee time records in
order to avoid paying overtime. This
practice is shaving time. It is easy to
do, it is hard to detect, and is done in
a matter of a few keystrokes.

According to the New York Times ar-
ticle on Sunday by Steven Greenhouse:

Workers have sued Family Dollar and Pep
Boys, the auto parts and repair chain, accus-
ing managers of deleting hours. A jury found
the Taco Bell managers in Oregon had rou-
tinely erased workers’ time. More than a
dozen former Wal-Mart employees said in
interviews and depositions that managers
had altered time records and shortchanged
employees.

I ask unanimous consent a copy of
the New York Times article be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Apr. 4, 2004]

ALTERING OF WORKER TIME CARDS SPURS
GROWING NUMBER OF SUITS
(By Steven Greenhouse)

As a former member of the Air Force mili-
tary police, as a play-by-the-rules guy, Drew
Pooters said he was stunned by what he
found his manager doing in the Toys “R” Us
store in Albuquerque.

Inside a cramped office, he said, his man-
ager was sitting at a computer and altering
workers’ time records, secretly deleting
hours to cut their paychecks and fatten his
store’s bottom line.

“I told him, ‘That’s not exactly legal,””
said Mr. Pooters, who ran the store’s elec-
tronics department. ‘“Then he out-and-out
threatened me not to talk about what I
saw.”’

Mr. Pooters quit, landing a job in 2002
managing a Family Dollar store, one of 5,100
in that discount chain. Top managers there
ordered him not to let employees’ total
hours exceed a certain amount each week,
and one day, he said, his district manager
told him to use a trick to cut payroll: delete
some employee hours electronically.

‘I told her, ‘’'m not going to get involved
in this,””” Mr. Pooters recalled, saying that
when he refused, the district manager erased
the hours herself.

Experts on compensation say that the ille-
gal doctoring of hourly employees’ time
records is far more prevalent than most
Americans believe. The practice, commonly
called shaving time, is easily done and hard
to detect—a simple matter of computer key-
strokes—and has spurred a growing number
of lawsuits and settlements against a wide
range of businesses.

Workers have sued Family Dollar and Pep
Boys, the auto parts and repair chain, accus-
ing managers of deleting hours. A jury found
that Taco Bell managers in Oregon had rou-
tinely erased workers’ time. More than a
dozen former Wal-Mart employees said in
interviews and depositions that managers
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had altered time records to shortchange em-
ployees. The Department of Labor recently
reached two back-pay settlements with
Kinko’s photocopy centers, totaling $56,600,
after finding that managers in Ithaca, NY,
and Hyannis, MA, had erased time for 13 em-
ployees.

“There are a lot of incentives for store
managers to cut costs in illegal ways,” said
David Lewin, a professor of management who
teaches a course on compensation at the
University of California, Los Angeles. ‘“You
hope that would be contrary to company
practices, but sometimes these practices be-
come so ingrained that they become the
dominant practice.”

Officials at Toys “R’ Us, Family Dollar,
Pep Boys, Wal-Mart and Taco Bell say they
prohibit manipulation of time records, but
many acknowledge that it sometimes hap-
pens.

“Our policy is to pay hourly associates for
every minute they work,” said Mona Wil-
liams, vice president for communications at
Wal-Mart. “With a company this large, there
will inevitably be instances of managers
doing the wrong thing. Our policy is if a
manager deliberately deletes time, they’re
dismissed.”

Compensation experts say that many man-
agers, whether at discount stores or fast-food
restaurants, fear losing their jobs if they fail
to keep costs down.

“A lot of this is that district managers
might fire you as soon as look at you,” said
William Rutzick, a lawyer who reached a $1.5
million settlement with Taco Bell last year
after a jury found the chain’s managers
guilty of erasing time and requiring off-the-
clock work. ‘“The store managers have a toe-
hold in the lower middle class. They're being
paid $20,000, $30,000. They’re in management.
They get medical. They have no job security
at all, and they want to keep their toehold in
the lower middle class, and they’ll often do
whatever is necessary to do it.”

Another reason managers shave time, ex-
perts say, is that an increasing part of their
compensation comes in bonuses based on
minimizing costs or maximizing profits.

‘““The pressures are just unbelievable to
control costs and improve productivity,”
said George Milkovich, a long time Cornell
University professor of industrial relations
and co-author of the leading textbook on
compensation. ‘“All this manipulation of
payroll may be the unintended consequence
of increasing the emphasis on bonuses.”

Beth Terrell, a Seattle lawyer who has
sued Wal-Mart, accusing its managers of doc-
toring time records, said: ‘“‘Many of these
employees are making $8 an hour. These em-
ployees can scarcely afford to have time de-
leted. They’re barely paying their bills al-
ready.”

In the punch-card era, managers would
have had to conspire with payroll clerks or
accountants to manipulate records. But now
it is far easier for individual managers to ac-
complish this secretly with computers, pay-
roll experts say.

Mr. Pooters, a father of five who left the
Air Force in 1997 for a career in retailing,
talks with disgust about photocopied Toys
“R” Us records that he said showed how his
manager made it appear that he had clocked
out much earlier than he had.

‘“Unless you keep track of your time and
keep records of when you punch in and punch
out, there’s no way to stop this,”” he said.

After leaving Toys “R” Us and Family
Dollar, Mr. Potters moved to Indiana and
took a job as an account manager with
Rentway, a chain that leases furniture and
electronics. There, he and a co-worker, Wil-
liam Coombs, said, the workload was so in-
tense that they typically missed four lunch
breaks a week. Nonetheless, they said, their
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manager inserted a half-hour for lunch into
their time records every day, reducing their
pay accordingly.

“They told us to sign the payroll printouts
to confirm it was right,” Mr. Pooters said,
describing a confrontation last November.
“When we protested about what happened
with our lunch hours, the manager said, ‘If
you don’t sign, you’re not going to get
paid.””

Mr. Coombs said: ‘“They removed our lunch
hours all the time. We were told if we didn’t
sign the payroll sheets, we’d be terminated.”

Larry Gorski, Rentway’s vice president for
human resources, said his company strictly
prohibited erasing time. ‘‘As soon as we hear
this is going on, we jump all over it,”” he
said.

Shannon Priller, who worked at a Family
Dollar store in Rio Rancho, N.M., sheepishly
acknowledged that she sometimes watched
her district manager erase her hours. ‘‘The
manager and I would sit there and go over
everybody’s time cards,” she said. “We were
told not to go over payroll, or we would lose
our jobs. If we were over, my hours would get
shaved.”

Some weeks, she said, she lost 10 or 15
hours, and her 6 a.m. clock-in time became 9
a.m. Patricia Bauer, a clerk at the store,
said her paycheck was sometimes cut to
under 30 hours on weeks when she worked 40.

Like Mr. Pooters, these women have joined
a lawsuit that accuses Family Dollar of eras-
ing time and requiring off-the-clock work.
“It needs to stop,” said Ms. Priller, who now
cleans houses.

Kim Danner said that when she ran a Fam-
ily Dollar store with eight employees in Min-
neapolis, her district manager urged her to
erase hours so that she never paid overtime
or exceeded her allotted payroll. Federal law
generally requires paying time-and-a-half to
nonmanagerial employees who work more
than 40 hours a week.

Ms. Danner said her employees could not
do all the unloading, stocking, cashier work
and pricing of merchandise in the hours al-
lotted. ‘“The message from the district man-
ager was, basically, ‘I don’t care how you do
it, just get it done,’”’ she said.

So she altered clock-out times and inserted
half-hour lunch breaks even when employees
had worked through them. ‘I felt horrible
that I was doing this,” she said. ‘I felt pres-
sured, absolutely. If I refused, I would have
been terminated easily.”

After five months, she quit.

Sandra Wilkenloh, Family Dollar’s com-
munications director, declined to respond to
the lawsuit, but said, ‘‘Family Dollar’s pol-
icy is to fully comply with all wage and hour
laws and to take appropriate disciplinary ac-
tion in any case where we determine that
such policy has been violated.”

She said Family Dollar maintained a hot
line that employees could call anonymously
to report wage violations.

Rosann Wilks, who was an assistant man-
ager at a Pep Boys in Nashville, said she was
fired in 2001 after refusing to delete time.
She said her district manager told her,
“Under no circumstances at all is overtime
allowed, and if so, then you need to shave
time.”

At first, she bowed to orders and erased
hours. Some employees began asking ques-
tions, she said, but they refused to confront
management. ‘“‘They took it lying down,”
she said. ‘“They didn’t want to lose their job.
Jobs are hard to find.”

When she started feeling guilty and con-
fronted her district manager, she said, ‘It all
came to a boil. He fired me.”

Bill Furtkevic, Pep Boys’ spokesman, said
his company did not tolerate deleting time.

“Pep Boys’ policy dictates, and record
demonstrates, that any store manager found
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to have shaved any amount of employee time
be terminated,” he said. He added that the
company’s investigation ‘‘revealed no more
than 21 instances over the past five years
where time shaving’ had occurred.

More than a dozen former Wal-Mart em-
ployees said time records were altered in nu-
merous ways. Some said that when they
clocked more than 40 hours a week, man-
agers transferred extra hours to the fol-
lowing week, to avoid paying overtime. Fed-
eral law bars moving hours from one week to
another.

Wal-Mart executives acknowledged that
one common practice, the ‘‘one-minute
clock-out,” had cheated employees for years.
It involved workers who clocked our for
lunch and forgot to clock back in before fin-
ishing the day. In such situations, many
managers altered records to show such work-
ers clocking out for the day one minute after
their lunch breaks began—at 12:01 p.m., for
example. That way a worker’s day was often
three hours and one minute, instead of seven
hours.

Ms. Williams, the Wal-Mart spokeswoman,
said Wal-Mart had broadcast a video to store
managers last April telling them to halt all
one-minute clock-outs. Under the new pol-
icy, when workers fail to clock in after
lunch, managers must do their best to deter-
mine what their true workday was.

In interviews, five former Wal-Mart man-
agers acknowledged erasing time to cut
costs. Victor Mitchell said that as an assist-
ant manager in Hazlehurst, Miss., in 1997, he
frequently shaved time.

“We were told we can’t have any over-
time,” he said. ‘‘It’s what the other assistant
managers were doing, and I went along with
it.”

Mr. Mitchell said the store’s manager or-
dered them to stop. But he said that in 2002,
after becoming manager of a Wal-Mart in
Bogalusa, La., a new district ordered him to
erase overtime. He said he refused.

Ms. Williams said Wal-Mart had increased
efforts to stop managers from shaving time
or allowing off-the-clock work.

Wal-Mart has circulated a ‘‘payroll integ-
rity”” memo, saying that any worker, ‘‘hour-
ly or salaried, who knowingly falsifies pay-
roll records is subject to disciplinary action
up to an including termination.”

Employees at Wal-Mart and other compa-
nies complain that they receive no paper
time records, making it hard to challenge
management when their paychecks are
inexplicably low.

Ms. Danner, the former Family Dollar
manager, praised the system at the McDon-
ald’s restaurant she managed for seven
years. At day’s end, she said, employees re-
ceived a printout detailing total hours
worked and when they clocked in and out.

“We never had any problems like this at
McDonald’s,”” she said.

Mr. HARKIN. I also ask unanimous
consent that yesterday’s article by Bob
Herbert be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Apr. 5, 2004]
WE'RE MORE PRODUCTIVE. WHO GETS THE
MONEY?

(By Bob Herbert)

It’s like running on a treadmill that keeps
increasing its speed. You have to go faster
and faster just to stay in place. Or, as a fac-
tory worker said many years ago, ‘‘You can
work ’til you drop dead, but you won’t get
ahead.”

American workers have been remarkably
productive in recent years, but they are get-
ting fewer and fewer of the benefits of this
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increased productivity. While the economy,
as measured by the gross domestic product,
has been strong for some time now, ordinary
workers have gotten little more than the
back of the hand from employers who have
pocketed an unprecedented share of the cash
from this burst of economic growth.

What is happening is nothing short of his-
toric. The American workers’ share of the in-
crease in national income since November
2001, the end of the last recession, is the low-
est on record. Employers took the money
and ran. This is extraordinary, but very few
people are talking about it, which tells you
something about the hold that corporate in-
terests have on the national conversation.

The situation is summed up in the long,
unwieldy but very revealing title of a new
study from the Center for Labor Market
Studies at Northeastern University: ‘‘The
Unprecedented Rising Tide of Corporate
Profits and the Simultaneous Ebbing of
Labor Compensation—Gainers and Losers
from the National Economic Recovery in
2002 and 2003.”

Andrew Sum, the center’s director and lead
author of the study said: ‘“This is the first
time we’ve ever had a case where two years
into a recovery, corporate profits got a larg-
er share of the growth of national income
than labor did. Normally labor gets about 65
percent and corporate profits about 15 to 18
percent. This time profits got 41 percent and
labor [meaning all forms of employee com-
pensation, including wages, benefits, salaries
and the percentage of payroll taxes paid by
employers] got 38 percent.”

The study said: ‘‘In no other recovery from
a post-World War II recession did corporate
profits ever account for as much as 20 per-
cent of the growth in national income. And
at no time did corporate profits ever increase
by a greater amount than labor compensa-
tion.”

In other words, an awful lot of American
workers have been had. Fleeced. Taken to
the cleaners.

The recent productivity gains have been
widely acknowledged. But workers are not
being compensated for this. During the past
two years, increases in wages and benefits
have been very weak, or nonexistent. And de-
spite the growth of jobs in March that had
the Bush crowd dancing in the White House
halls last Friday, there has been no net in-
crease in formal payroll employment since
the end of the recession. We have lost jobs.
There are fewer payroll jobs now than there
were when the recession ended in November
2001.

So if employers were not hiring workers,
and if they were miserly when it came to in-
creases in wages and benefits for existing
employees, what happened to all the money
from the strong economic growth?

The study is very clear on this point. The
bulk of the gains did not go to workers, ‘‘but
instead were used to boost profits, lower
prices, or increase C.E.O. compensation.”

This is a radical transformation of the way
the bounty of this country has been distrib-
uted since World War II. Workers are being
treated more and more like patrons in a
rigged casino. They can’t win.

Corporate profits go up. The stock market
goes up. Executive compensation sky-
rockets. But workers, for the most part, re-
main on the treadmill.

When you look at corporate profits versus
employee compensation in this recovery, and
then compare that, as Mr. Sum and his col-
leagues did, with the eight previous recov-
eries since World War II, it’s like turning a
chart upside down.

The study found that the amount of in-
come growth devoured by corporate profits
in this recovery is ‘historically unprece-
dented,” as is the ‘“low share . . . accruing to
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the nation’s workers in the form of labor
compensation.”

I have to laugh when I hear conservatives
complaining about class warfare. They know
this terrain better than anyone. They
launched the war. They’re waging it. And
they’re winning it.

Mr. HARKIN. Mr. President, the arti-
cle went on to point out that Kim Dan-
ner used to manage a Family Dollar
store with eight employees in Min-
neapolis. She says:

. . . her district manager urged her to erase
hours so she never paid overtime or exceeded
her allotted payroll.

She said her employees could not do
all of the unloading, stocking, cashier
work, and pricing in the hours allotted,
so she altered clock-out times and in-
serted half-hour lunch breaks, even
when employees worked through lunch.
She says:

I felt horrible that I was doing this. I felt
pressured, absolutely. If I refused, I would
have been terminated easily.

Instead of issuing new rules to offi-
cially eliminate overtime for millions
of Americans, the Department of Labor
ought to be cracking down on these un-
scrupulous companies. The Department
of Labor ought to be enforcing the
overtime laws so American workers are
not gouged and cheated out of their
hard-earned pay.

Now we see clearly where the in-
creased productivity is coming from.
American workers are working longer
hours, they are working through their
lunchtimes, but their hours are being
shaved. Their time is taken away from
them. Sometimes they clock out and
they are made to come back to work.
Rather than making an example of
these companies and going after them,
the Department of Labor is coming
around the other side and saying, well,
that may be illegal, but what we are
going to do is make it legal to take
away the overtime rights of up to 8
million workers. In fact, even in the
proposed rules, the Department offered
employers helpful tips on how to avoid
paying overtime to the lowest paid
workers, the very workers, of course,
supposedly helped by the new rules.

For example, the Department of
Labor, in their own writing, suggests
cutting a worker’s hourly wage so any
new overtime payments will not result
in a net gain to the employee. The De-
partment of Labor also recommends
raising a worker’s salary slightly to
meet the threshold at which eligibility
for time-and-a-half pay ends.

Again, American workers face a dou-
ble-barreled threat to their overtime
rights. They face a threat from unscru-
pulous employers who deny overtime
illegally and now they face a threat
from the Department of Labor which
wants to deny overtime legally. But
the result is the same: an assault on
the American worker’s right to time-
and-a-half pay for hours worked in ex-
cess of 40 hours a week.

We are going to continue to try to
offer this amendment and to try to get
a vote on it. In Rollcall today there is
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an article saying ‘“Will ‘Obstructionist’
Label Stick?” Evidently, our majority
leader last week said: Obstruction, ob-
struction, obstruction—every bill. That
is according to Majority Leader FRIST,
at least according to the article in
Rollcall.

I have the greatest respect for Sen-
ator FRIST. He knows that. I like him
as a friend. But quite frankly, that will
not wash. The first ruling on FSC was
in 2002.

Mr. President, I will continue my re-
marks later today.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I understand the motion
to proceed has been reported.

The PRESIDING OFFICER. Yes.

Mr. GREGG. We are now moving on
to the issue of how we give the Amer-
ican people better access to doctors, es-
pecially women who are having chil-
dren, people who have experienced a
traumatic event and have gone to the
emergency room.

Regrettably, in our society today we
are seeing a lot of highly qualified peo-
ple in the medical professions—not
only doctors, but nurse midwives and
ambulance professionals, EMT profes-
sionals—giving up the practice which
they love; in the case of an OB doctor,
delivering a baby, and in the case of
emergency room personnel, especially
the doctor, trying to save lives—having
given up those professions or signifi-
cantly curtailed the extent to which
they practice their profession because
the cost of their liability insurance due
to lawsuits has gotten so high there is
no way they can earn enough money to
cover the premiums they have to pay
to purchase the liability coverage. Of
course, there is no hospital in America
today which allows a doctor to practice
unless that doctor has adequate liabil-
ity coverage.

This is a crisis. It is a crisis in a lot
of States in this country. It is soon to
be a crisis in even more States. There
are 19 States which the American Med-
ical Association has identified as in
crisis. There is another group, I think
23, the American Medical Association
has said moving toward crisis. The red
States on the chart are in crisis and
the yellow States are the States mov-
ing toward crisis. There are 11 States
which are doing pretty good, which
have their medical liability issues
under control.

This bill attempts to create a na-
tional response to this problem so
women who are having children or
want to have children can see a doctor.
If you are in a car accident and you
have a serious injury, or you are walk-
ing down the road and you slip and fall
and have a serious injury, or you have
any other type of physical injury and
you go to your emergency room, you
will see a doctor who is capable of tak-
ing care of you. That is what this bill
tries to address.

The issue, of course, is these doctors
want to deliver these services. It is not
as if they want to get out of the busi-
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ness or out of the activity for which
they have trained all their lives, such
as delivering a baby. I have had meet-
ings with doctors in my home State. I
remember distinctly a doctor from
Dover, a woman who loves to deliver
babies. This is what really excites her
about being a doctor. It is why she
went to medical school. It is why she
went to graduate school afterwards.
But she has actually had to stop deliv-
ering babies. The only babies she now
delivers are members of her own fam-
ily. She has to get special dispensation
from the hospital to do that because as
an OB/GYN she cannot afford the insur-
ance necessary to cover her costs of de-
livering those children.

We have regions in our State, and it
is true in every State that has any sort
of rural atmosphere, where we literally
do not have any coverage at all, where
a woman in northern New Hampshire
who has decided to have a child has to
drive 10 miles—10 would be conserv-
ative—20, 30, 40 miles or more in order
to see an obstetric doctor, in order to
get care during her pregnancy.

It is darn dangerous in New Hamp-
shire in the middle of the winter to
drive those miles, especially if you are
pregnant or, Lord forbid, you happen to
actually be in labor. The local hos-
pitals do not have doctors on call, do
not have doctors, period, who are will-
ing to practice delivering babies. So
these women find themselves placed on
the road in order to see a doctor.

This is true across the country in our
urban areas. A lot of hospitals are find-
ing it very hard to get coverage in
their emergency rooms—emergency
room closed. In Phoenix Memorial Hos-
pital—emergency room closed.

Why was it closed? It was closed be-
cause the doctors who covered the
emergency room could not afford the
cost of the insurance they had to pay
to meet the demands of the trial bar
which has been suing the doctors. They
had to back out of the business or out
of the activity of covering the emer-
gency room, so the emergency room
got closed.

You talk to hospitals across this
country, and they are finding it very
difficult to get doctors to do the call,
to do their period where they have to
come in and do their coverage respon-
sibilities because of the fact the local
doctors do not want to put at risk their
insurance premiums as a result of
going into the emergency room and
practicing 1 day a week or 2 days a
week, as has been the tradition.

I know in the town I grew up in,
Nashua, NH, the medical community,
the physicians, would take turns. They
would come on rotation into the emer-
gency room and cover the emergency
room. They were not all trauma spe-
cialists, but that was sort of their re-
sponsibility as being part of the med-
ical community in the city of Nashua,
and they were proud of it.

Today it is very hard to get doctors
who are not trauma specialists into the
emergency room because of the fact
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these insurance premiums have gotten
so out of control, and the trauma spe-
cialists themselves cannot afford the
premiums because it is a low-paying
area of the medical profession. As a re-
sult, they cannot work long enough
hours; and they work outrageous hours
already. There are not enough hours in
the day for them to work in order to
cover the cost of their insurance. This
is a crisis.

The same is true of baby doctors. I
had a doctor in Laconia tell us—Laco-
nia, NH; a great town on Lake
Winnipesaukee. I hope everybody will
go up and visit this summer. It is a
beautiful place to take your summer
vacation. He told us he has to work 5%
months of the year to pay the pre-
miums on his insurance because he de-
livers babies, and they are down to two
doctors who do this in his area. That
makes it economically unviable for
him to practice obstetrics. When it
takes 5% months to pay your pre-
miums and 6 months to pay your taxes,
you only have 2 weeks of the year you
earn for yourself, and you still have to
send your kids to college and maybe
even buy your wife something for
Christmas—you cannot do it—or your
husband. A lot of the OB doctors are,
obviously, women. So it is serious.

Yet we have in this institution tried
time and again to raise the issue, and
what has happened? We have been
stonewalled by the other side. Why
would the other side not even be will-
ing to allow us to proceed to these
bills? This is the third time we have
tried this, to get to these bills to dis-
cuss how we are going to relieve the
pressure on doctors who deliver babies
and doctors who take care of emer-
gency rooms. We are not even expect-
ing it necessarily to pass. We would
like it to pass, but we at least want to
be able to debate it. Yet time and again
the Democratic leadership of this insti-
tution has said: No, you are not even
going to be allowed to proceed to the
bill. That is what we are trying to get
to today with the motion to proceed. It
is a technical motion, meaning it is a
way to try to get the bill to the floor
s0 it is up for action.

I heard the Senator from Iowa out
here railing about a rule at the Labor
Department, and he cannot get his
amendment up. Well, one of the rea-
sons he cannot get his amendment up
is because we cannot move to this bill.
If we could move to this bill, he could
offer his amendment. So why is he vot-
ing against moving to this bill? Be-
cause it appears he is more inclined to
support the position of the trial law-
yers, who are resisting, in a manner of
extreme intensity, any action in this
area to try to improve the ability of
doctors to deliver care, by making
more doctors available to women spe-
cifically, or more doctors available in
the emergency room, and who are re-
sisting that so aggressively they have
told the leadership of the other side,
the Democratic leadership: You shall
not, if you expect to continue to get
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our support—the trial lawyers’ sup-
port—allow this bill to be debated on
the floor of the Senate. You shall not
allow a motion to proceed. So it is an
ironic situation, to say the least.

We hear the Members of the other
side saying they want to offer amend-
ments, they want to get this issue up
and that issue up. Yet they are filibus-
tering a motion to proceed to a bill
which, if we did proceed to it, would
allow them to offer the exact amend-
ments they claim they cannot raise.
But it appears there is a countervailing
force here which is, maybe they do not
want to offer that amendment so much
they would affront the trial lawyers by
allowing this bill to proceed. That ap-
pears to be the case.

But in the end, who is the loser? Who
is the loser? Well, the loser is, obvi-
ously, the doctors who cannot practice
what they have been trained to do. We
are about to hear from one member of
that profession who is an extraordinary
example of that profession in quality
and ability. And, secondly, the most
important, the women, especially in
rural areas, who cannot see a doctor if
they are having a baby; and people who
walk into that emergency room under
extreme stress and trauma and sud-
denly find there is nobody there to
take care of them.

Mr. President, I will reserve my fur-
ther comments because I do see the
leader is on the floor. Of course, this is
an issue which he has an intimate
knowledge of and an intense desire to
move forward. I congratulate him for
his efforts in this area, and thank him
for making this time available to us.

I yield the floor.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, I will take
a few moments to comment on a bill
that deserves to be debated on this
floor and brought to this floor because,
as the distinguished Senator from New
Hampshire said, the patients—not the
doctors and not the system; all of them
are disadvantaged—but it is the pa-
tients who suffer.

When people hear of patients, they
say: That is somebody in a hospital
somewhere who is suffering. No, it is
you and your children, and everybody
who is listening to me. Who knows?
You could be driving home today from
work, and you might have an accident
and have to go to the emergency room
or the trauma room. Or after you pick
up your kids from school—or maybe
they are taking the bus home from
school today—if they are struck by a
car, or fall down and break a bone,
they have to go to the emergency
room. Or if you are one of the millions
of women who anticipate the joy of
having a baby in the near future, it is
you who will suffer as you look for an
obstetrician, as you look for an obste-
trician who will be with you during
that prenatal period or over the whole
9-month period.

All of this comes down to a funda-
mental issue. Our medical litigation
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system is broken. It is failing. It is fail-
ing the American people. It is failing
our communities. It is failing our hos-
pitals. It is failing our doctors. It is
failing our families. And, most impor-
tantly, it is failing our patients.

The medical litigation system should
be strong. Its purpose is to promote the
common good, first and foremost; and,
second, to improve health care for all
Americans through the fair and effi-
cient resolution of meritorious medical
negligence claims. Indeed, those two
purposes—to promote the common
good and to improve health care
through the fair and efficient resolu-
tion of meritorious medical negligence
claims—are noble goals.

But instead of achieving these noble
goals, our litigation system is out of
control and patients are being hurt.
Due to this broken system of medical
justice, medical liability premiums
today are unnecessarily skyrocketing.
You will hear the words ‘sky-
rocketing’”’ and ‘‘runaway’ because
that is what is happening. The ulti-
mate victims are the patients—the po-
tential patients, the future patients—
and that means all of us, our families
and future generations.

The ultimate victims are patients
who see their access to care—to that
obstetrician, to that emergency room,
to that trauma center—threatened and,
in some cases, totally disappearing.
The American Medical Association now
lists 19 States where access to care is
threatened. The situation is a crisis
that is getting worse day by day by
day. That is why as majority leader, in
terms of scheduling in the Senate, we
are going to keep bringing this issue
back because the crisis is getting
worse. If we are not successful, we will
come back again and again.

While the crisis does affect all people
who will need or who need appropriate
access to care, it affects those who are
seeking help from specialists in par-
ticular. When we say ‘‘high-risk spe-
cialist physicians,”” they are the ones
who are responding to a trauma acci-
dent or the neurosurgeon who has to be
highly trained to respond to a brain in-
jury, a contusion, a head injury. When
we say ‘‘high-risk medical specialist,”
we mean the cardiac surgeon, a high-
risk specialty physician who is called
in if trauma comes into an emergency
room.

These patients who seek the high-
risk medical specialist indeed are
among the most sick and the ones who
most desperately need urgent atten-
tion. But our litigation system is in-
creasingly forcing these medical spe-
cialists, such as neurosurgeons and ob-
stetricians, to drop their services alto-
gether and not do those higher risk re-
sponses; to limit those services maybe
to certain hours to not provide those
services; not to offer those services in
the emergency setting but do them in a
much more controlled environment.

It is even causing these high-risk
medical specialists to pick up their
practices and move from one State,
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say, from cities such as Philadelphia,
where premiums are skyrocketing, to a
city in California that has done a much
better job and that is not in crisis be-
cause they have legislated appro-
priately in terms of addressing what
was 20 years ago a crisis in California
in medical liability. It causes these
neurosurgeons and obstetricians—the
two areas we are addressing in part
with the legislation we are doing our
best to bring to the floor over the next
24 hours—to retire from the practice of
medicine altogether. They are saying:
It is too much, $400,000 as a neuro-
surgeon in some cities, just for liabil-
ity premiums. I can’t afford that. I am
going to leave the whole practice of
neurosurgery. It does not make sense
for me anymore.

That is the reality today. It is a re-
ality that is getting worse. And when
we say it is a crisis, it is a crisis get-
ting worse. And that demands a re-
sponse by this body. As the services
these specialists provide become harder
and harder to find, who is hurt? Every-
body, yes, but the sickest and, indeed,
the most vulnerable are the ones hurt
the worst; again, demonstrating the
perverse and unintended consequences
of a failing medical litigation system.
That is why this week we are bringing
to the floor this medical liability re-
form. It is for the patients.

The Pregnancy and Trauma Care Ac-
cess Protection Act focuses liability
reform on two areas: Emergency and
trauma care, and obstetrical services,
where the services are provided right
before, during, and after the delivery of
babies. It is these two critical areas
that are literally under siege today be-
cause they rely on medical specialists
who are suffering the most from this
lawsuit abuse.

Of course, the true victims are those
who need to go to the emergency room,
as the distinguished Senator from New
Hampshire said. It is not the physi-
cians themselves. It is the people who
have to go to the emergency rooms and
wait longer for a specialist to be called
in because they are not in the hospital,
or there is nobody in the region. It is
the expectant mother who is having
difficulty even finding an obstetrician.
And it is the stories that are increas-
ingly occurring of once you get an ob-
stetrician, right after you become preg-
nant, that obstetrician leaves and
moves and another obstetrician comes
in, and maybe that obstetrician stays a
few months and then another obstetri-
cian. So we have a huge medical prob-
lem. It is our responsibility to respond.

Before coming to the Senate, I spent
20 years both training and practicing
as a thoracic surgeon, a chest surgeon,
which is heart, lungs, trachea—really
everything between the diaphragm and
the neck. That is what I did. As a mem-
ber of the thoracic surgical team at
Vanderbilt University Medical Center,
we handled all of the trauma to the
chest, the lungs, the heart. That is
what I did every day.

At that level I trauma center, which
covered throughout the middle section
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of Tennessee, if somebody came in with
a knife wound to the chest, they would
call Dr. FRIST, and I would go down and
repair the knife wound to the chest or
to the heart, as a medical specialist.
Based on that experience, I can tell you
that emergency care and trauma care
is an absolutely necessary and critical
component of our overall health care
system.

Each year, there are 110 million vis-
its to the emergency room, and 90 per-
cent of these visits require urgent at-
tention, emergency attention within 2
hours. These are emergencies. As I im-
plied earlier, no one can predict when
you are going to need that care. Driv-
ing home today, will you be in an acci-
dent, or will your child fall down and
break a bone climbing a tree this after-
noon? That is emergency care that you
want a response to immediately.

The Alliance of Specialty Medicine
has documented the important details
of this critical care. Approximately 28
million Americans visit the emergency
room each year due to an accident.
Ninety-nine percent will recover after
receiving care; in many cases, life-
saving care. Over 3.5 million emer-
gency room visits are related to bone
fractures or to broken bones. Of these,
888,000 require hospitalization, and
delays in treatment can result in loss
of the use of that limb, amputation of
that limb, or indeed permanent dis-
ability. Over 1.5 million people suffer
traumatic head injury with damage to
the brain itself.

Neurosurgeons, a focus in the legisla-
tion we are debating, perform over
36,000 emergency brain operations on
head-injured patients each year. They
place little intracranial monitoring de-
vices to control brain swelling in an-
other 8,000 patients each year. Trauma
frequently inflicts damage to the spi-
nal cord which runs through the body.
Indeed, over 70,000 Americans are hos-
pitalized because of spinal injuries
each year. Another 26,000 are hospital-
ized with acute or emergency or sudden
neck injuries.

And, as we all know, nerve tissue
heels in a very slow, different way. You
cut off blood supply to the spinal cord
or to the brain and there is not an im-
mediate response. That tissue pretty
much dies forever; very slow recovery.
Thus that time of response becomes
critical. Delay in treating any sort of
injuries to the spinal cord can cause
paresthesia or tingling, paralysis, can
cause permanent disability, and, of
course, can cause death.

My own specialty was the chest and
was cardiothoracic, cardiovascular, the
heart itself. When you look at emer-
gencies coming in because of heart at-
tack or cardiovascular disease or
stroke, the blood vessel is huge. Sixty-
five million Americans have some form
of heart and blood vessel, or cardio-
vascular disease, which could lead to a
heart attack or stroke; and each year
over 1 million Americans suffer a myo-
cardial infarction, or a heart attack.
You want to take them to the emer-
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gency room because today, as cardiac
surgeons, cardiologists, heart special-
ists—and it is very different today than
30 or 40 years ago—there are medicines
you can give and procedures you can do
that can open up the blood supply when
you have a heart attack and get blood
to the heart before the millions of cells
die. Every moment counts. It is impor-
tant to get that blood supply opened by
heart specialists.

Unfortunately, our broken litigation
system is stretching those moments—if
those specialists are not available to
respond—into hours. It is stretching
them longer and longer, and that
causes death of that heart muscle.

Of course, patients and most people
listening today expect, if they have an
emergency and are going to be rushed
to the emergency room, that there will
be people to treat them, including
heart specialists who can rush down
and open the blood vessels; or if they
have a brain injury or a concussion or
a contusion to the head, they expect
there will be somebody there to re-
spond appropriately.

However, that assumption is getting
to be less and less true, due in large
part to our broken medical malpractice
litigation system. Because of runaway
medical malpractice costs, many med-
ical specialists have been forced to stop
treating patients in the emergency
room—the neurosurgeons; the ortho-
pedics, or bone surgeons; the heart and
lung surgeons; the obstetricians; the
cardiologists; and the list goes on in
terms of specialists we have to respond
in the emergency room. They are sim-
ply saying: I will practice my spe-
cialty, but I am not going to do it in
the emergency setting. I will not sign
up for what we call ‘‘on-call” for the
emergency room or for the trauma
team because if I do, my own insurance
premiums will skyrocket, or I cannot
get the insurance at all. So fewer and
fewer specialists are volunteering for
this ‘‘on-call’”’ in emergency rooms.

Because of the high-risk operations
they are called upon to perform in
these emergency situations, neuro-
surgeons, the specialty of the brain and
spine, have been particularly hit hard
by the litigation process. According to
the American Association of Neuro-
logical Surgeons and the Congress of
Neurological Surgeons, between the
years 2000 and 2004, that 4-year period,
the national average, of medical liabil-
ity premiums for neurosurgeons in-
creased 100 percent. It literally prac-
tically doubled, from $45,915 up to
$91,848.

As I mentioned a few minutes ago, in
some States, neurosurgeons are now
paying insurance premiums of almost
$400,000 per year. That is not the cost of
doing the medicine or delivering the
care or of the practice or being in the
operating room or paying the nurses to
help you or the cost of the equipment
or the cost of the drugs or the cost of
your training; that is just a tax of
$400,000 placed on top of all those ex-
penses that the physicians pay to have



S3748

the opportunity to treat you if you
come into the emergency room. It
doesn’t make sense.

It is a crisis. It is getting worse. It
should be no surprise that this medical
malpractice liability crisis is having a
negative effect on the way these much
needed specialists practice medicine. In
fact, a recent survey—a fascinating
survey—showed that 70 percent of neu-
rosurgeons responding said they have
had to make at least one of five prac-
tice changes. So if 100 responded, 70
said they have had to do one of these
following things to narrow down or
change their practice in response to
the medical malpractice crisis: referred
complex cases, closed their practice,
moved to a different state, stopped pro-
viding patient care or retired.

Runaway lawsuits are forcing neuro-
surgeons and other specialists to limit
emergency services. Again, it is not the
doctor who is being hurt, it is the pa-
tients who are being hurt, and it is fu-
ture patients, and that means poten-
tially everybody listening to me now.

Many patients are rushed to these
trauma centers. When I was on call at
Vanderbilt Trauma Center as a tho-
racic surgeon, we had somebody actu-
ally in the hospital, or very close to
the hospital, practically all the time.
For heart disease, heart attacks, you
need somebody there almost all the
time. Why is that? Because you have a
golden hour, especially for spinal dis-
ease and heart disease. Every second
that goes by that you have the blood
supply cut off, especially when you can
open that blood supply up, the patient
is being hurt.

Unfortunately, patients are having to
endure longer and longer waits as these
precious lifesaving minutes tick by. If
you have a broken bone, a gunshot
wound, frequently you might be di-
verted from one facility to another be-
cause of the lack of availability of a
specialist or the resources in one of the
hospitals. Then you have this frantic
search of finding a needed specialist for
that broken bone, or that gunshot
wound to the heart, or that stab
wound.

According to a recent study—because
people say that could not be what is
happening today, but it is what is hap-
pening—76 percent of emergency de-
partments recently have diverted pa-
tients to another facility because of a
lack of specialty physician coverage.
Of these, over 33 percent diverted pa-
tients 6 or more times a month, and an
additional 28 percent have diverted pa-
tients to other facilities 3 to 5 times a
month. Over a quarter of hospitals re-
port that the reason they have lost spe-
cialty coverage is because of medical
liability concerns. These concerns sim-
ply discourage specialists from offering
their services or volunteering their
services for this on-call emergency cov-
erage.

The medical litigation crisis is af-
fecting health care, patient care, all
across the country. The consequences
are obvious—the consequences of
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death. Here is an example. According
to the Palm Beach Post, a Florida
woman, Mildred McRoy, suffered a
hemorrhagic stroke in February. That
is where you actually bleed into the
brain itself, and because the skull is a
fixed cavity, when you bleed into the
brain, it swells and it requires an emer-
gency response. She was rushed to JFK
Medical Center in Atlantis for treat-
ment, but JFK stopped providing
around-the-clock neurosurgical cov-
erage in July because of the medical li-
ability crisis. In fact, there wasn’'t a
single neurosurgeon on call in all of
Palm Beach County when this oc-
curred. Again, that shows how perva-
sive the impact is if you don’t have
specialists signing up because of high
medical liability premiums. Ms. McRoy
was then transported 40 miles away to
North Broward Medical Center. More
than 8 hours later she was operated on
by a neurosurgeon but died after being
in a coma for several days.

That is the story. That is why we
must act. We know there is a problem,
a crisis, and we know the crisis is get-
ting worse. We know it is going to take
action on this floor to reverse it. Flor-
ida is one of the 19 States the AMA
considers in crisis.

In a few cases, trauma centers and
emergency rooms have been actually
forced to shut down—as we saw on the
chart that was behind me a while ago,
which the Senator from New Hamp-
shire had shown—because either the
emergency department physicians or
the on-call specialists could not obtain
medical liability insurance at any
price whatsoever. The most infamous
example occurred in the summer of 2002
when Las Vegas lost its only level I
trauma center. When I use that term,
level I, that is the highest level. They
can take anything that comes. Level 1
is the most sophisticated, most pre-
pared, most responsive level of trauma
center that we have. Las Vegas lost
their level I trauma center which, by
the way, was one of the 10 most busiest
in the country for several days, forcing
residents from that major city of Las
Vegas to travel over 100 miles to seek
urgent care.

For me as a physician who has gone
through 4 years of medical school and 8
years of medical training, what is sad
and tragic is we are not getting rid of
a few bad doctors. Right now we have
highly qualified, highly committed
physicians, women and men, who have
chosen to dedicate their lives to help-
ing their fellow man—really mankind,
humanity broadly—through neuro-
surgery or obstetrics or heart surgery,
and we are literally forcing them to
leave the field they cherish, that they
spent years working to become so they
can help other people. These are people
who are devoting their professional
lives to healing others, and we are say-
ing because of this medical litigation
system, which is out of control: You
are no longer going to be able to do
that.

They do not want to drop these spe-
cialized services. They do not want to
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make themselves unavailable for emer-
gency care. Indeed, that is why they
got into the business. Tragically, and
all too often, the medical litigation
system, with these skyrocketing, out-
of-control costs simply leaves t