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The Senate met at 9:30 a.m. on the
expiration of the recess, and was called
to order by the President pro tempore
(Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray:

Wondrous Sovereign of the sea, land,
and air, at Your command, oceans and
rivers flow and flowers blossom. Moun-
tains and hills tremble in Your pres-
ence. Be exalted, O God, among the na-
tions.

Bless America. Illuminate its path
through the night with Your divine
light. Bless these gifted Senators to
whom You have delegated the chal-
lenging responsibility of governmental
service. May they exercise their au-
thority responsibly. Help them to be
faithful stewards of Your blessings. Re-
mind them that they possess nothing
of value that they have not received,
for every good gift comes from You.
Protect all who put their trust in You,
particularly the members of our mili-
tary. Help those whom You have set
upon the sure foundation of Your lov-
ing-kindness.

We pray this in the Name of the One
who lives and reigns with You now and
forever.

Amen.

———
PLEDGE OF ALLEGIANCE

The PRESIDENT pro tempore led the

Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

—————

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

Senate

(Legislative day of Tuesday, June 22, 2004)

SCHEDULE

Mr. FRIST. Mr. President, this morn-
ing we resume consideration of the De-
fense authorization bill. The agreement
last night provides for debate on five
amendments prior to the votes in rela-
tion to those amendments. Those
amendments are the Corzine amend-
ment on Reserve retirement, the
McConnell amendment and Kennedy
amendment on an Iraq report, the Reed
amendment on missile defense, and the
Byrd amendment on troop cap.

If all debate time on these amend-
ments is used, we will proceed to a se-
ries of votes at approximately 11:15 this
morning. I had originally hoped and ex-
pected we would be voting on final pas-
sage of the Defense bill this morning.
Unfortunately, we have not been able
to reach an agreement providing for
the Senate to complete the bill. There-
fore, last night I filed a cloture motion
in the event we don’t complete the bill.
Our intention is to complete the bill
this afternoon.

If we are unable to complete the De-
fense bill, that cloture vote would
occur tomorrow. This is the fourth
week of consideration of the Defense
authorization, and it is time for us to
finish the bill. I think we are pro-
ceeding along those lines.

I remind my colleagues that if a clo-
ture vote occurs and the Senate votes
cloture, germane amendments will still
be in order in addition to an additional
30 hours of debate. It is vitally impor-
tant that we consider the Defense ap-
propriations bill this week, which will
ensure our troops have the appropriate
resources available to them. We need
to begin this appropriations process,
and I will be seeking an agreement on
the Defense appropriations bill this
week before the recess.

I add we will have additional judicial
nominations today and into the
evening, if necessary. We need to have
those votes. We still have nine nomi-

nees who are to be considered on the
floor and voted upon. These unanimous
votes clearly will consume valuable
Senate time and it may be necessary to
have these votes into the evening to
ensure we process these judicial nomi-
nations.

Finally, we have an additional 23 am-
bassadorships and U.N. Representatives
which are now available on the cal-
endar. Included on this list is the nomi-
nation of one of our former colleagues,
Jack Danforth, to be our Ambassador
to the U.N. These are vitally important
nominations to act on. We need to do
that expeditiously. We have had a blan-
ket objection to executive nomina-
tions, but I believe these diplomatic
nominations should not be held up for
unrelated issues.

I have heard there may be debate
necessary on the Danforth nomination.
I hope we can look at a reasonable
amount of time, or we will be here late
at night, or we will have to delay the
start of the recess in order to vote on
these important nominations.

I yield the floor.

Mr. KENNEDY. Will the leader yield
for a question?

Mr. FRIST. Yes.

——————

RECOGNITION OF THE ACTING
MINORITY LEADER

The PRESIDENT pro tempore. First,
the Senator from Nevada is recognized.

——————

FINISHING DOD AUTHORIZATION

Mr. REID. Mr. President, we on this
side want to finish this bill. In fact,
last night, as we indicated, we agreed
to shorten the time to the five amend-
ments that are pending. We want to
move forward. We feel we can finish
this bill. One of the suggestions—and I
have not had a chance to talk to the
managers—but rather than having the
votes after this stack, we can have an-
other series of amendments when we
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finish debate on these, so we would not
be interrupted continually with votes.

We are going to do everything within
our power to complete this bill as
quickly today as possible. There has
been this contentious issue raised deal-
ing with delaying amendments. This is
not going to hold up this bill. We be-
lieve we can dispose of these amend-
ments in a relatively short period of
time and go to final passage. The
Leahy amendment should not hold up
this bill. We have cooperated, we feel,
immeasurably. We started out with
about 300 amendments, and we have
completed work on these. We are wait-
ing to go. We hope the time is short-
ened, and we will move forward and do
the best we can.

I apologize to my friend from Massa-
chusetts. He has a question to ask.

The PRESIDENT pro tempore. The
Senator from Massachusetts.

Mr. KENNEDY. Yes. One of the
amendments we were considering yes-
terday was the Reid amendment, of-
fered on behalf of the Senator from
Vermont, myself, and other members
of the Judiciary Committee, about get-
ting certain reports we have not been
able to receive yet. I am wondering,
since it is still in order, whether we are
going to have an opportunity to ad-
dress that issue in a short time discus-
sion or debate, or is it the position of
the majority leader that we are not
going to have an opportunity to have
that amendment offered and considered
and voted on and disposed of?

Mr. FRIST. Mr. President, in re-
sponse, through the Chair, that discus-
sion continued last night with the
managers as to how that particular
amendment is handled. What we did do
last night, so we can continue business,
is agree upon the five we laid out. No
commitments have been made, at least
from the leadership level, in terms of
particular amendments that are out
there.

So I suggest right now, or after you
complete your remarks, getting to-
gether with the managers of the bill.
Right now the only agreement is we
will continue straight ahead with these
five amendments and keep the ball
rolling.

Mr. KENNEDY. Mr. President, 1
thank the majority leader for his will-
ingness to move ahead. There are a
number of us who are going to insist
we at least have an opportunity to
offer that amendment and address it at
some time. I know I can speak for the
Senator from Vermont, and he would
be willing to enter into a short time
agreement. It is a matter of enormous
importance and consequence involving,
we believe, the security of American
troops because that is what the Geneva
Conventions are all about: protecting
American troops.

It is important on an issue of this im-
portance and consequence that we
move toward final conclusion, that we
have a resolution of that issue. As a
matter of fact, it is, I believe, impera-
tive.
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I thank the majority leader. We will
find how we can deal with this issue
over the course of the day. I thank our
leader as well.

———

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2005

The PRESIDENT pro tempore. Under
the previous order, the Senate will re-
sume consideration of S. 2400, which
the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 2400) to authorize appropriations
for fiscal year 2005 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Service, and other purposes.

Pending:

Bond modified amendment No. 3384, to in-
clude certain former nuclear weapons pro-
gram workers in the Special Exposure Co-
hort under the Energy employees Occupa-
tional Illness Compensation Program and to
provide for the disposal of certain excess De-
partment of Defense stocks for funds for that
purpose.

Reed amendment No. 3353, to limit the ob-
ligation and expenditure of funds for the
Ground-based Midcourse Defense program
pending the submission of a report on oper-
ational test and evaluation.

Bingaman Amendment No. 3459, to require
reports on the detainment of foreign nation-
als by the Department of Defense and on De-
partment of Defense investigations of allega-
tions of violations of the Geneva Convention.

Warner amendment No. 3460 (to amend-
ment No. 3459), in the nature of a substitute.

Feingold modified amendment No. 3288, to
rename and modify the authorities relating
to the Inspector General of the Coalition
Provisional Authority.

Landrieu/Snowe amendment No. 3315, to
amend title 10, United States Code, to in-
crease the minimum Survivor Benefit Plan
basic annuity for surviving spouses age 62
and older, and to provide for a one-year open
season under that plan.

Reid (for Daschle) amendment No. 3409, to
assure that funding is provided for veterans
health care each fiscal year to cover in-
creases in population and inflation.

Ensign amendment No. 3467 (to amendment
No. 3315), to provide a fiscally responsible
open enrollment authority.

Daschle amendment No. 3468 (to amend-
ment No. 3409), to assure that funding is pro-
vided for veterans health care each fiscal
year to cover increases in population and in-
flation.

Reid (for Akaka) amendment No. 3414, to
provide for fellowships for students to enter
Federal service.

Reid (for Leahy) amendment No. 3387, rel-
ative to the treatment of foreign prisoners.

Warner (for Lott) amendment No. 3220, to
repeal the authority of the Secretary of De-
fense to recommend that installations be
placed in inactive status as part of the rec-
ommendations of the Secretary during the
2005 round of defense base closure and re-
alignment.

Warner (for Bennett/Hatch) amendment
No. 3373, to provide for the protection of the
Utah Test and Training Range.

June 23, 2004

Warner (for Bennett) amendment No. 3403,
to prohibit a full-scale underground nuclear
test of the Robust Nuclear Earth Penetrator
weapon without a specific authorization of
Congress.

Warner (for Inhofe) amendment No. 3280, to
reauthorize energy saving performance con-
tracts.

Warner (for McCain) amendment No. 3442,
to impose requirements for the leasing of
aerial refueling aircraft for the Air Force.

Warner (for McCain) Amendment No. 3443,
to impose requirements for the aerial refuel-
ing aircraft program of the Air Force.

Warner (for McCain) amendment No. 3444,
to restrict leasing of aerial refueling aircraft
by the Air Force.

Warner (for McCain) amendment No. 3445,
to prohibit the leasing of Boeing 767 aircraft
by the Air Force.

Levin (for Biden/Lugar) amendment No.
3378, to provide certain authorities, require-
ments, and limitations on foreign assistance
and arms exports.

Levin (for Byrd) amendment No. 3423, to
modify the number of military personnel and
civilians who may be assigned or retained in
connection with Plan Colombia.

Levin (for Byrd) amendment No. 3286, to
restrict acceptance of compensation for con-
tractor employment of certain executive
branch policymakers after termination of
service in the positions to which appointed.

Levin (for Corzine) amendment No. 3303, to
amend title 10, United States Code, to reduce
the age for receipt of military retired pay for
nonregular service from 60 to 55.

Levin (for Daschle) amendment No. 3328, to
require the Secretary of the Air Force to
maintain 3 additional B-1 bomber aircraft, in
addition to the current fleet of 67 B-1 bomber
aircraft, as an attrition reserve for the B-1
bomber aircraft fleet.

Levin (for Daschle) amendment No. 3330, to
authorize the provision to Indian tribes of
excess nonlethal supplies of the Department
of Defense.

Levin (for Dayton) amendment No. 3203, to
require a periodic detailed accounting of
costs and expenditures for Operation Iraqi
Freedom, Operation Enduring Freedom, and
all other operations relating to the Global
War on Terrorism.

Levin (for Dodd) amendment No. 3311, re-
lating to the imposition by the Department
of Defense of offsets against certain contrac-
tors.

Levin (for Dodd) amendment No. 3310, to
amend the Federal Law Enforcement Pay
Reform Act of 1990 to adjust the percentage
differentials payable to the Federal law en-
forcement officers in certain high-cost areas.

Levin (for Feingold) amendment No. 3400,
to enable military family members to take
leave to attend to deployment-related busi-
ness and tasks.

Levin (for Graham (FL)) amendment No.
3300, to amend the Haitian Refugee Immigra-
tion Fairness Act of 1998.

Levin (for Leahy) amendment No. 3388, to
obtain a full accounting of the programs and
activities of the Iraqi National Congress.

Levin amendment No. 3336, to authorize
the demolition of facilities and improve-
ments on certain military installations ap-
proved for closure under the defense base clo-
sure and realignment process.

Levin (for Kennedy) amendment No. 3201,
to assist school districts serving large num-
bers or percentages of military dependent
children affected by the war in Iraqg or Af-
ghanistan, or by other Department of De-
fense personnel decisions.

Levin (for Kennedy) amendment No. 3377,
to require reports on the efforts of the Presi-
dent to stabilize Iraq and relieve the burden
on members of the Armed Forces of the
United States deployed in Iraq and the Per-
sian Gulf region.



June 23, 2004

Levin (for Reed/Kohl) amendment No. 3355,
to ensure the soundness of defense supply
chains through the support of Manufacturing
Extension Partnership centers that improve
the productivity and competitiveness of
small manufacturers; and to clarify the fis-
cal year 2004 funding level for a National In-
stitute of Standards and Technology ac-
count.

The PRESIDENT pro tempore. The
Senator from Virginia.

Mr. WARNER. I thank the Chair.

Mr. President, I see the proponent of
the first amendment on the floor, and
we are prepared to engage. So at this
time, I yield the floor.

The PRESIDENT pro tempore. The
Senator from New Jersey.

AMENDMENT NO. 3303

Mr. CORZINE. Mr. President, I call
up amendment No. 3303 and ask for its
immediate consideration.

The PRESIDENT pro tempore. The
amendment is pending. The Senator is
recognized.

Mr. CORZINE. Mr. President, I ask
unanimous consent that Senator MUR-
RAY from Washington be added as a co-
sponsor.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. CORZINE. Mr. President, this
amendment is very simple, but very
important for those who serve us so
well and so ably across the globe. It is
an amendment that will lower the re-
tirement age for National Guard and
Reserve troops from 60 to 55. During
this critical time when so many mem-
bers of the Guard and Reserve are serv-
ing bravely in Iraq, Afghanistan, and
elsewhere, I think this is the least we
can do.

We are moving the retirement age to
match up with the civilian retirement
age in the country. The current retire-
ment age was established 50 years ago
at a time when it neared civil service
retirement age. In the intermediate
time, we have lowered civil service re-
tirement age to 55, but we left Guard
and Reserves at 60. It does not make
sense that we are treating civilian Fed-
eral employees differently than we are
treating reservists, particularly, I will
point out, in a changed security situa-
tion.

Because the world has changed so
dramatically since the cold war, our
Guard and Reserves have a very dif-
ferent role today than they did during
that time period. I have a chart that
shows in stark terms what has actually
happened with deployment of our
Guard and Reserve members. This is
the number of major contingencies and
operations with Reserve participation.
From 1953 to 1990, there were 11 callups.
From 1991 to 2001, there were 50. I think
all of us know how seriously our Guard
and Reserve are involved in Iraq and
Afghanistan.

They truly have become an integral
part and contributor of our Nation’s
defense on the front lines. Not coming
into the Reserve training centers once
a month, 2 weeks on a summer’s day,
but they are on the front lines defend-
ing America day in and day out, and I
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think it is time we recognize that and
made some adjustments to 50-year-old
policies.

Considering the demands we are plac-
ing on our ready Reserve right now,
not only do they make up 46 percent of
our uniformed Armed Forces personnel,
they are especially important in areas
of expertise most pertinent to the sta-
bilization and nation-building missions
in Iraq and Afghanistan. Guard and Re-
serves count for 97 percent of military
civil affairs units—think of what we
are using them for in Afghanistan—and
70 percent of engineering units. Think
of what we are trying to do with regard
to reconstruction in both Afghanistan
and Iraq. And 66 percent of our mili-
tary police.

As a matter of fact, they just called
up a National Guard unit in my home
State of New Jersey. They sent out
about 100 folks to Guantanamo. It is
incredible how we are using over and
over our Guard and reservists for the
very functions we need in the new
world we are facing.

As we all know, mobilization is up
dramatically. More than 160,000 Re-
serve personnel are now on active duty.
Last year, the number of Reserves was
more than 400 percent what it had been
4 years earlier—a 400-percent increase
in the number of reservists on duty rel-
ative to 4 years ago. Again, the number
of deployments is exploding, whether it
is in Haiti, Afghanistan, Bosnia, or
Kosovo. Name it, that is where we are
using these folks day in and day out.

Reservists are serving longer dura-
tions as well. Last year the average du-
ration was 319 days for the reservists
and guardsmen. That, by the way, only
included those who completed their as-
signments. That is looking at the folks
who had been sent back home. That
does not take into account the ex-
tended time many of those on call are
serving.

With some 140,000 troops currently
serving in Iraq and 40 percent of Guard
and Reserves, it is clear we are relying
more and more on these brave Ameri-
cans, more than at any time in the re-
cent past.

The next chart I have demonstrates
one component of our Reserve forces,
the Army National Guard. By the way,
in New Jersey, we have about 7,000 of
the 9,000 National Guard folks on call,
just as a backdrop—7,000 out of the
9,000. Until the end of 2002, the number
of mobilized personnel was relatively
stable at 20,000, which is what we see
on this chart. After that, it exploded
upward. It was about 70,000 when I last
brought up this proposal when we were
discussing the Iraq supplemental last
year, and it is up 20,000 which, by the
way, was in the October period, and
now it has gone up another 24,000, to al-
most 95,000 National Guard personnel
mobilized in the service of the Nation.

It is clear our Reserve forces are no
longer a part-time force. This is not
sideline work. We have entered a new
era where a larger number of troops
will be deployed for long periods of
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time, and our policies need to change.
We have a 50-year-old policy, one that
does not even match up with our civil-
ian retirement age. I think our Na-
tional Guard and Reserve units have
made an unbelievably important con-
tribution, and we need to reflect that
in our policies as we go forward.

That is what this amendment is
about. I know the problems facing the
Guard and Reserve because I have
talked with a lot of these folks myself.
There are 303 Guard and Reserve mem-
bers from my State of New Jersey who
are over the age of 55, fifty-five of
whom have already been deployed. Ad-
ditionally, there is a large swath of
folks in that 45-to-6b age bracket.
These people would like to have re-
sponses.

To make this a little more personal,
2 weeks ago Saturday, we lost Guard
folks in Iraq. One was 51, and one was
46. These were people who had made
long-term commitments to serve our
Nation. They were wonderful people
with great life stories about how they
participated in the community.

I went out to Walter Reed, and there
were seven of New Jersey Guard folks
who were injured in the same firefight.

You do not meet braver people, and
they are performing and sacrificing the
same way our other troops are. They
have a contingent risk, and they have
all kinds of interference in their lives.
Why are we not addressing some of the
fundamental needs these individuals
have that are at least the same as our
civilian employees? I feel passionately
that we need to respond to what has
changed in how we operate our mili-
tary forces as we go forward.

I understand the budgetary consider-
ations. I know there are reasons that
push this back, but we need to put
faces to these individuals and under-
stand it. By the way, there are good
personnel management policies and if
there are these earlier retirements peo-
ple are not staying around longer than
they would otherwise so that they
could get the benefits they want to
have and there could be a greater flow
and help recruiting; lots of good rea-
sons that are independent of the
change in policy in activation and use
of our Reserve Forces. It is something
I have a hard time understanding.

I have some other things in here. We
can talk about stop-loss orders and
how that has impacted the lives of so
many of the military folks who are ex-
tending their terms of duty. I think
there are about 16,000 reservists who
are under this new policy because of
our needs as a nation, and those are
perfectly reasonable. We are not argu-
ing about whether that was the right
or wrong thing to do. It needed to be
done. It had to be done. It was an exi-
gency that needed to be done, but we
ought to reflect that in our policies.
We need to change policies when cir-
cumstances have changed.

Finally, this is one of those things
that the people who represent our mili-
tary men and women in the Reserves
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and Guard are absolutely almost 100
percent behind. The military coalition,
including the Reserve Officers Associa-
tion, Veterans of Foreign Wars, Air
Force Sergeants Association, the Air
Force Association, Retired Enlistment
Association, Fleet Reserve, Naval Re-
serve Association, National Guard As-
sociation, all of these people feel
strongly that this is one of their top
priorities.

There are others. We can talk about
health care, the demonstrations of it
and a number of issues. But why are we
staying with a 50-year-old policy that
is not even as reflective of retirement
needs of people who are risking their
lives to protect Americans as we are
with our civilian employees? I am not
criticizing what our policy is for our ci-
vilian employees in the Federal Gov-
ernment. We ought to reflect the fact
that we are using these folks on a reg-
ular basis. The deployments are up.
The numbers are up and they are serv-
ing at great risk for us.

I think this is one of those things we
can do to actually change the lives of
their families and reflect those sac-
rifices they are making for us, and that
is why I am asking for the support of
the Senate with regard to changing the
retirement age.

Mr. NELSON of Florida. Mr. Presi-
dent, will the Senator yield?

Mr. CORZINE. Yes.

Mr. NELSON of Florida. Mr. Presi-
dent, how much time does the Senator
have remaining?

The PRESIDENT pro tempore. There
is 4 minutes.

Mr. NELSON of Florida. Mr. Presi-
dent, if the Senator will yield, I say to
the Senator that I think he is right on.
In my State of Florida, we have the
same experience and the very same sta-
tistics that he has pointed out with re-
gard to New Jersey. This is not what
was originally contemplated for the
Guard and the Reserves, and because of
their specialties, because there is not
enough of the Active-Duty Force, they
have become, in effect, a full-time ac-
tive-duty force.

The good news is they are profes-
sionally trained warriors, as much as
the Active-Duty force. The bad news is,
this is not what they bargained for in
the Reserves and the National Guard,
because they have their own civilian
lives. So I appreciate the Senator offer-
ing this amendment. I support it.

If the Senator is finished with his
comments, I will take 30 seconds and
point out one of the differences be-
tween the Senate bill and the House
bill on something we tried to address in
2001, after the debacle we had in the
2000 Presidential election in Florida,
where there was an inconsistency of
the application of State laws on to the
counting of military overseas ballots in
the Presidential election.

One of the things we did was start a
pilot study for Internet voting of over-
seas military. There was some concern
that fraud could be injected into Inter-
net voting. So what we have done in
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the Senate bill is still have a process
but have it delayed to the 2006 and 2008
elections. The House bill on Defense
authorization has done exactly the op-
posite and instead has cut out any kind
of pilot study on Internet voting for
overseas military.

I hope when we get to conference
that we will insist on the Senate provi-
sion.

I thank the Senator for yielding.

The PRESIDENT pro tempore. The
Senator yields for a question. The Sen-
ator from New Jersey has the floor.

Mr. CORZINE. I yield the floor.

The PRESIDENT pro tempore. The
Senator has 2 minutes remaining.

Mr. WARNER. Mr. President, if I
might just speak personally, I served in
the Reserves some 12, 14 years and we
knew what we had as our obligation
when we signed up. That is the way it
has been throughout our contemporary
military history.

I share with the Senator how the Re-
serves and the Guard with their fami-
lies have borne the brunt of battle in
the same way as the regular forces, but
bear in mind that the regular forces,
which are given an option for early re-
tirement, have to put in a minimum of
20 full years of obligated service. If we
continue to narrow the differences be-
tween the pay and benefits for the Re-
serves and Guard and the Regulars,
pretty soon people will say, let’s opt
for the Reserve or the Guard rather
than spend 20 years of our lives to gain
those benefits that Congress accords
our peobple.

For that reason, I intend to raise a
budgetary point of order with respect
to Senator CORZINE’s amendment on
that very point. The amendment would
allow eligible reservists to be able to
collect retirement pay at age 55 instead
of age 60. That would be an extremely
costly change to implement. CBO has
estimated it would increase mandatory
spending in 2005 by $1.7 billion. It
would cost $8.2 billion in mandatory
spending over the coming 5 years and
$16 billion over the coming decade.
Those are very major costs.

I bring to the attention of my col-
leagues that already in this bill we
have added, by way of amendments, an
additional $1 billion in direct spending,
and discretionary spending is at $10 bil-
lion. So this bill goes up and up and up,
and it is going to the point where it
might well become so top heavy we
cannot persuade our colleagues to sup-
port it and/or the administration as
they look at the overall budgetary as-
pects of our financial projections for
defense.

Keep in mind there are additional
costs that are incurred—I did not hear
the Senator address these—regarding
health care for retired reservists that
would be caused by this amendment.
The amendment would have the effect
of lowering to 55 the age at which a re-
servist retiree or his or her dependents
would become eligible for medical cov-
erage under TRICARE.

The Department of Defense estimates
that the added costs to the defense
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health care program could be as high
as $427 million in the first year should
this matter be enacted, and $6.8 billion
over the coming 10 years. So both the
retirement costs as well as the health
care costs have to be added in if the
Senate wants to look at the total fi-
nancial impact of the initiative by my
friend from New Jersey.

The Senate considered this identical
amendment less than a year ago. Sen-
ator CORZINE once before introduced it
during debate on the Emergency Sup-
plemental Appropriations Act for Iraq
and Afghanistan in October of 2003. The
amendment fell on a budgetary point of
order failing to achieve even 50 votes.

The Department of Defense has
voiced strong objection to the amend-
ment, citing studies and experience
showing that lowering the Reserve re-
tirement age to 55 would not help the
services meet recruiting, retention, or
force management objectives. DOD ad-
vises that, in fact, 80 percent of those
who would benefit from this amend-
ment have already retired.

Let me be clear that my opposition
to this amendment does not reflect any
implied criticism of the patriotic serv-
ice being rendered by the Reserve and
the Guard. Once again, however, we are
seeing a proposal to change a well-es-
tablished condition of military service,
one all of those who go into the Re-
serves fully understand at the time
they commit to service. Should this
amendment be passed, we are incurring
an enormous financial impact on this
bill and the outyear budget of the De-
partment of Defense.

In response to the claim that the
greater reliance on the Reserve compo-
nent calls for increased rewards, please
keep in mind the enhanced health care
benefits included in this legislation al-
ready as a result of the work of Sen-
ator GRAHAM of South Carolina. Con-
sider also Senator HARRY REID’s
amendment on current receipt and
Senator LANDRIEU’s pending amend-
ment, should that be adopted, that
would enhance the Survivor Benefit
Program. That is a broad range of ben-
efits going to the Reserve and Guard
and others. These amendments equally
benefit the Guard and Reserve retiree
population, the same individuals who
would benefit from the pending amend-
ment of the Senator from New Jersey.

As I say, we currently added over $10
billion in discretionary spending to
this legislation on top of benefits we
also increased in the underlying bill
itself in committee.

In response to the assertions that the
role of the Guard and Reserve is chang-
ing and the enhanced retirement bene-
fits are needed, let me point out there
is in the underlying bill a requirement
for a commission on the National
Guard and Reserve that would have the
responsibility of examining the roles
and missions of the Guard and Reserve,
and specifically to ‘‘assess the ade-
quacy and appropriateness of the com-
pensation and benefits currently pro-
vided for the members of the National
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Guard and reserve components’” and
“to assess the effects of proposed
changes in compensation and benefits
on military careers in both regular and
reserve components.”’

I anticipate that this commission
will provide important insights to the
Congress in the continuing debate over
these issues.

In summary, the Department of De-
fense simply cannot continue to absorb
mandatory spending directives that
drive the cost of military personnel,
both Active and Reserve, to levels we
simply cannot support at the same
time we are trying to modernize, and
also the operational costs of the mili-
tary today.

I urge you to reject this amendment
on the point of order.

At this point in time, the pending
amendment offered by Senator CORZINE
increases mandatory spending and, if
adopted, would cause the underlying
bill to exceed the Armed Services Com-
mittee’s section 302 allocation. There-
fore, I raise a point of order against the
amendment pursuant to section 302(f)
of the Congressional Budget Act of
1974.

The PRESIDING OFFICER (Mr.
ENzI). The point of order is not timely
until all time has expired.

Mr. WARNER. I realize that. I
thought all time had expired on the
other side. I was about to yield back
my time. Is that not correct?

The PRESIDING OFFICER. The Sen-
ator from New Jersey has 1 minute 51
seconds remaining.

Mr. CORZINE. I will yield back my
time, but pursuant to section 904 of the
Congressional Budget Act of 1974, I
move to waive the applicable sections
of the act for purposes of the pending
amendment.

I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

Mr. WARNER. The pending amend-
ment offered by the Senator increases
mandatory spending if adopted and
would cause the underlying bill to ex-
ceed section 302. Therefore, I once
again raise the point of order against
the amendment, pursuant to section
302(f) of the Congressional Budget Act.

I yield back my time and ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays were ordered.

The PRESIDING OFFICER. The vote
will occur at the appropriate time. The
Senator from Michigan.

Mr. LEVIN. The vote will then occur
on the waiver?

Mr. WARNER. That is correct. And
the votes, again, for colleagues who
might not have followed the majority
leader and Democratic whip’s com-
ments, are to be stacked at approxi-
mately 11:30, at which time we will pro-
ceed to all votes.

Will the Chair advise the Senate with
regard to the next amendment in order
and the time allocated to each side?
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The PRESIDING OFFICER. The Sen-
ate will now consider a McConnell
amendment and a Kennedy amend-
ment, No. 3377, concurrently, for a
total of 30 minutes equally divided.

Mr. WARNER. Mr. President, I did
not hear. I was unable to hear the Pre-
siding Officer. Will he repeat it.

The PRESIDING OFFICER. We now
go to the McConnell and Kennedy
amendments, concurrently, with 30
minutes equally divided.

Mr. WARNER. I thank the Chair.

AMENDMENT NO. 3472

The PRESIDING OFFICER. The
clerk will now report the McConnell
amendment which has not yet been re-
ported.

The legislative clerk read as follows:

The Senator from Virginia (Mr. WARNER),
for Mr. MCCONNELL, proposes an amendment
numbered 3472.

The amendment is as follows:

On page 247, between lines 13 and 14, insert
the following:

SEC. 1022. REPORT ON THE STABILIZATION OF
IRAQ.

Not later than 120 days after the date of
the enactment of this Act, the President
shall submit to the congressional defense
committees an unclassified report (with clas-
sified annex, if necessary) on the strategy of
the United States and coalition forces for
stabilizing Iraq. The report shall contain a
detailed explanation of the strategy, to-
gether with the following information:

(1) A description of the efforts of the Presi-
dent to work with the United Nations to pro-
vide support for, and assistance to, the tran-
sitional government in Iraq, and, in par-
ticular, the efforts of the President to nego-
tiate and secure adoption by the United Na-
tions Security Council of Resolution 1546.

(2) A description of the efforts of the Presi-
dent to continue to work with North Atlan-
tic Treaty Organization (NATO) member
states and non-NATO member states to pro-
vide support for and augment coalition
forces, including efforts, as determined by
the United States combatant commander, in
consultation with coalition forces, to evalu-
ate the—

(A) the current military forces of the
NATO and non-NATO member countries de-
ployed to Iraq;

(B) the current police forces of NATO and
non-NATO member countries deployed to
Iraq; and

(C) the current financial resources of
NATO and non-NATO member countries pro-
vided for the stabilization and reconstruc-
tion of Iraq.

(3) As a result of the efforts described in
paragraph (2)—

(A) a list of the NATO and non-NATO
member countries that have deployed and
will have agreed to deploy military and po-
lice forces; and

(B) with respect to each such country, the
schedule and level of such deployments.

(4) A description of the efforts of the
United States and coalition forces to develop
the domestic security forces of Iraq for the
internal security and external defense of
Iraq, including a description of United States
plans to recruit, train, equip, and deploy do-
mestic security forces of Iraq.

(5) As a result of the efforts described in
paragraph (4)—

(A) the number of members of the security
forces of Iraq that have been recruited;

(B) the number of members of the security
forces of Iraq that have been trained; and

(C) the number of members of the security
forces of Iraq that have been deployed.
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(6) A description of the efforts of the
United States and coalition forces to assist
in the reconstruction of essential infrastruc-
ture of Iraq, including the oil industry, elec-
tricity generation, roads, schools, and hos-
pitals.

(7) A description of the efforts of the
United States, coalition partners, and rel-
evant international agencies to assist in the
development of political institutions and
prepare for democratic elections in Iraq.

(8) A description of the obstacles, including
financial, technical, logistic, personnel, po-
litical, and other obstacles, faced by NATO
in generating and deploying military forces
out of theater to locations such as Iraq.

The PRESIDING OFFICER. Who
yields time? The Senator from Massa-
chusetts.

Mr. KENNEDY. Mr. President, as I
understand the floor managers, we
have a half hour, and that time is di-
vided between the Senator from Ken-
tucky and myself. We have two dif-
ferent amendments. At some time at
the leadership’s discretion we will have
an opportunity to vote on those. The
asking for the yeas and nays still is yet
to be done, but it is certainly my in-
tention to do so.

Mr. President, I yield myself now 5
minutes.

I want to address an issue that came
up yesterday just prior to making the
comments on my amendment because 1
do think it is of importance, as we are
reaching the final hours in the delib-
eration of the Defense authorization
bill, to make a comment on a par-
ticular amendment. This is effectively
the Leahy amendment which is sup-
ported by a number of the members of
the Senate Judiciary Committee.

I understand there is a reluctance on
the other side of the aisle among Re-
publican leadership—not necessarily
the chairman of our Armed Services
Committee but of the Republican lead-
ership—voting on it.

I want to mention very briefly as we
are coming into the final hours of the
consideration of the legislation, the
importance of the consideration of that
particular proposal. I am very con-
cerned that our Senate Republican
friends are effectively stonewalling the
release of the Justice Department
memorandum on the torture of pris-
oners, and specifically the majority
leader has filed cloture on the Defense
bill in hopes of preventing a vote on an
amendment that would require the re-
lease of the Justice Department docu-
ments.

The administration released a hand-
ful of documents yesterday, but the
materials are far from complete. This
is not a partisan issue; it is a constitu-
tional issue.

It is required by our oath of office to
preserve, protect, and defend the Con-
stitution of the United States. The ad-
ministration has shown a stunning dis-
regard for the law and the usual rights
of oversight, resorting time and time
again to saying that we are at war.

We are not under martial law in this
country. The laws and the Constitution
are not suspended because we are at
war. The actions of the administration
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and questionable advice by the Justice
Department contradict the founding
principles of this country. Our country
is not above the law. The President is
not above the law. The Attorney Gen-
eral is not above the law. The Justice
Department is not above the law. The
Bush administration cannot continue
to refuse to reveal memoranda because
we are at war and because he does not
want to. This is a precedent that could
dangerously undermine our system of
laws and government as we know them.

I believe the Senate itself is on trial.
We have a constitutional and an oath
of office responsibility to prevent this
stonewalling of required account-
ability. If we look the other way and
refuse to take action, then we are
complicit in the gross violation and
abuse of all that makes this country
great.

America’s Constitution is not a docu-
ment of convenience to be followed
only when we feel like it. It represents
our best ideals as a democracy and pro-
tects our freedoms. I hope the Senate
will uphold the Constitution and de-
mand accountability for the prison
abuses that are so contrary to all we
stand for as a nation. I will have more
to say on that later in the day.

The amendment which I offer on be-
half of myself, the Senator from West
Virginia, Mr. BYRD, the Senator from
Michigan, Mr. LEVIN, Mr. LEAHY, and
Mr. FEINGOLD, is a very simple amend-
ment. Effectively, we understand that
the President now is going to the EU
and then to NATO. During that period
of time, he will be asking our inter-
national allies and friends to partici-
pate and help offload some of the very
heavy burden that Americans are bear-
ing in Iraq, the most notable being the
loss of life which exceeds 95 percent of
the lives that are lost, and over 96 per-
cent in terms of the casualties and the
extraordinary expenditure of American
taxpayers’ funds, what I think will
come out well in excess of $4 billion a
month.

We also ought to know the sched-
uling in some detail for the develop-
ment of internal security—primarily
police—and what is being done inside
the country and outside the country,
and what is being done in terms of
other countries around the world in
helping, assisting, and offloading the
burden on American service men and
women who are caught in the bull’s eye
over in Iraq.

Many, including myself, find it is
going to be extremely difficult to re-
move the concept of occupation as long
as we are the only ones who are in-
volved in the security issues in Iraq.

This amendment is the result of ef-
forts by the President. We are asking
for a list of countries that are com-
mitted to deploying military and po-
lice forces. With respect to each coun-
try and the level of such deployment,
we are asking for the scheduling of pro-
viding such assistance—that would be
economic aid—and effectively when
that assistance will come.
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As a result of the President’s efforts,
we want to know the number of police
and military forces in Iraq that have
been recruited for policing and for the
military—the numbers of members of
the police and military forces that
have been trained. We want a descrip-
tion of the anticipated U.S. military
force posture in the region during the
next year, including the estimate—I
underline the word ‘‘estimate’”—of the
numbers of members of the Armed
Forces that will be required to serve in
Iraq during the next year. That is what
we are asking for, effectively.

We are talking about planning, which
the military does. Every year they
have to submit a 5-year plan in terms
of troops for the military. They have
the Quadrennial Defense Review where
they talk about the planning in terms
of the troops and the needs in terms of
the troops.

What we are trying to find out is
what is the best estimate. We are ask-
ing for the estimate, and we are asking
for that estimate 30 days after the bill
becomes law. We hope this bill is going
to come to a conclusion in the next 2
days. It then will go to conference. All
of us are very hopeful and expect it will
be concluded prior to the time of the
summer recess. Then the administra-
tion will have 30 more days in order to
make this kind of estimate and report.
We will certainly know, since the
President will return in the next sev-
eral days, we will be able to make that
kind of estimate.

Then we are asking: All right. Give
us that information in 30 days, and
level with the American people. Let
the American people know. People ask:
Why should we do this? It is because we
have 140,000 American reasons to do it.
That represents the American troops
over there. That is the reason to do it.
The American people are entitled to an
estimate within 30 days, and then the
follow-on and update of that in 6
months.

Americans who have members of
their families serving over there are
entitled to this information. The
American people are entitled to this
information.

There is ample precedents where we
have required similar information in
the Defense authorization—before
going into the Balkans.

This is a matter of estimates. It is a
matter of information. It is a matter of
giving the American people the best in-
formation we have.

We have heard all kinds of estimates
over all periods of time. We heard esti-
mates yesterday by Mr. Wolfowitz
talking about the American forces may
be in there for years.

The American people are entitled to
know what exactly this administration
and this Defense Department, to the
best of their information, can provide
and should provide for the American
people.

It is a simple amendment. It helps es-
tablish some benchmark for which we
can measure the kind of progress we
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are making in terms of help and assist-
ance from other countries around the
world—not only in terms of getting
support for troops and financial sup-
port but also help in assisting and get-
ting information to the American peo-
ple with regard to the development of
police forces and the training of those
forces.

Those are essential elements in
terms of Iraqi policy. The American
people are entitled to this.

I withhold the remainder of my time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Kentucky.

Mr. MCCONNELL. Mr. President, the
Kennedy amendment is little more
than an effort to undermine the Presi-
dent and further the myth that our ef-
forts to bring stability and democracy
to Iraq are somehow unilateralist.

It is past time for some Senators to
stop pretending that we are ‘‘going it
alone” in Iraq. Neither the liberation
of Iraq nor our efforts today could be
characterized by anyone with a rudi-
mentary understanding of mathe-
matics as unilateral.

To begin with, the United States was
merely a part of a coalition of 19 coun-
tries that toppled Saddam Hussein and
liberated Iraq. In contrast, the United
States joined only 16 other nations dur-
ing World War II.

Nineteen is more than one. It is more
than a couple. It is more than a few. It
is a lot. Nineteen countries are more
than most Americans will visit during
their lifetimes.

The liberation of Iraq was less unilat-
eral than the French opposition to it.

Since liberation, the administration
has worked to bring more nations into
Iraq to help stabilize and reconstruct
that country. Currently, 34 nations are
providing military and security forces
to assist the Iraqis in defending their
newly free country from the insurgents
and terrorists.

The international commitment to
Iraqg has grown. Today the South Ko-
rean President announced that his
country will push ahead with the de-
ployment of 3,000 soldiers, despite the
savage beheading of a South Korean
citizen in Iraq this very week.

Although the junior and senior Sen-
ators from Massachusetts have both di-
minished the role that NATO countries
are playing in Iraq, it is worth noting
that 17 of these countries are members
of NATO. NATO is involved in Iraq. It
is also involved in Afghanistan. Both
efforts are integral to our global war
against terrorism.

Currently, 6,000 NATO troops from 25
nations are participating in the Inter-
national Security Assistance Force in
Afghanistan. There are over 8,000 for-
eign troops there, representing over
half of the 15,000 non-Afghan forces in
Afghanistan.

Now, the President’s critics argue
that NATO should be more involved,
that the international community
should be more involved. We all wish
we had more help in Iraq. I wish we had
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more help in Afghanistan. I applaud
the President’s recent efforts to secure
passage of a new Security Council reso-
lution that endorses the new Iraqi gov-
ernment’s democratic transition and to
encourage NATO to provide greater as-
sistance. Predictably, Jacques Chirac
opposed a NATO greater role. Given
that NATO operates on the basis of
consensus, Chirac’s unilateral opposi-
tion will likely block NATO authorized
deployments.

There are two principle barriers to
greater international participation. It
is important to focus on this. First, a
number of countries, frankly, did not
want democracy to take hold in Iraq.
They do not like the idea that Iraq
may become a democracy. Some na-
tions are threatened by the march of
freedom.

Mr. WARNER. Mr. President, I am
going to ask the Senator to yield mo-
mentarily to the managers for the pur-
pose of a unanimous consent request,
which is concurred in by the leader-
ship, without charging the time
against the debate of this amendment.

Mr. President, on behalf of the lead-
ership, I submit the following request:
Currently, we are debating five votes
with the understanding that at the
conclusion of those votes, and possibly
yielding back some time, a sequence of
five votes will commence. I am now
asking unanimous consent that se-
quence of five votes be delayed until
1:45 and that at the conclusion of the
debate on the five scheduled votes, pur-
suant to regular order, we return to the
first pending amendment at the desk,
which is the Bond amendment, and pro-
ceed to debate that amendment.

Mr. REID. Mr. President, reserving
the right to object, we on this side ex-
press our appreciation to the two man-
agers for this arrangement. It will be
most helpful to everyone, and it will
help us see the end of this bill. We will
have other amendments after we finish
the Bond amendment.

No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Kentucky.

Mr. McCONNELL. Let me start by
saying there are two principle barriers
to greater international participation.
First, there are a lot of countries that
did not want democracy to take hold in
Iraq. They are not democratic them-
selves, and they do not want any de-
mocracies in the neighborhood.

Second, some nations are threatened
by the march of freedom. Others had fi-
nancial interests in the former Saddam
Hussein regime. Some nations would
not contribute troops unless we were to
cede control in Iraq to the U.N., a pros-
pect most Americans recognize as a
dangerous fantasy. At such a price,
their assistance is not worth the tre-
mendous risk placing American secu-
rity and Iraqi democracy in the hands
of the U.N. entails.

Second, many countries that want to
help simply lack the resources to help.
As appreciative as we are of NATO’s
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contributions, we are also cognizant of
its limitations. European nations spend
on average about 2 percent of their
gross domestic production on defense.
Of that money, a majority is spent on
personnel costs and benefits. Rel-
atively little is spent to modernize or
sustain the equipment, weapon sys-
tems, and logistic capabilities of NATO
militaries.

Many NATO countries cannot gen-
erate sufficient forces or sustain their
deployment outside of the European
theater. They lack the weapons, the
aircraft, the logistics, transportation,
and supply capabilities the TUnited
States has. Because of these limita-
tions, many nations have decided to
contribute to Iraq’s future by providing
economic, humanitarian, or other
forms of assistance to the liberated
Iraqis. According to the Department of
the Treasury, the 10 largest donors to
Iraq have offered nearly $8 billion in
assistance. In addition, 29 donors have
offered hundreds of millions more in fi-
nancial aid, and 16 more have offered
in-kind assistance.

Even if significantly more inter-
national troops could be deployed to
Iraq, their deployment would not be a
substitute for the long-term security
needs of that country. These needs can
only be met by Iraqi security forces.

There are clearly problems and chal-
lenges. The Iraqi security forces need
training, they need equipment, and we
will be providing it. We will be recruit-
ing, training, and equipping Iraqis to
defend Iraq from external attack and
from internal subversion. These Iraqis,
far more than foreign troops, will de-
termine the future of that country.

The long-term solution to Iraqi secu-
rity does not lie with the U.S. military.
It does not lie with the U.N. or with
NATO. It lies with the Iraqi people. We
must be committed to supporting them
and their efforts to bring stability and
security to their own country.

I commend the soldiers of the U.S.
military and those 32 other nations
currently serving in Iraq for their
brave efforts to bring peace to a trou-
bled land.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, we are
all grateful for the participation of
other countries around the world in
Iraq. But the facts remain, when all is
said and done, the estimate by the De-
fense Department is that 96.9 percent
of the casualties are U.S. forces and 97
percent of nonhostile casualties are
U.S. forces. We are grateful for the
other countries, but the burden is on
the U.S. forces.

I will mention what the difference is
between the amendment of the Senator
from Kentucky and my amendment,
our amendment. There are only two
basic differences. One is the number of
reports. We have three reports. He has
one report. And the timing of that re-
port. The other difference, the major
difference, is we are asking for esti-
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mates of the number of American
troops that are going to be there. The
American families are entitled to that
information. The families who have
service men and women over there,
whether they are in the Regular Army,
Reserves, or Guard, are entitled to an
estimate. They ought to be able to get
an estimate. It is amazing that the
Senator from Kentucky will not even
include an estimate about the number
of American troops that are going to be
there. Not even an estimate.

Mr. WoLFowitz stated yesterday,
when he testified in the House, in re-
sponse to Mr. SKELTON, that, No, we
are not stuck. The U.S. strategy in Iraq
is clearly to develop Iraqi forces.

The Senator from Kentucky and I
agree, we are asking for progress and
estimating the progress in developing
the security force and the police force.
We agree with that. But he said the
U.S. strategy in Iraq clearly is to de-
velop an Iraq that can take over secu-
rity from U.S. and allied troops. That
is the policy.

What is wrong with asking the esti-
mated time? What in the world is
wrong with asking how long will it
take, and get us a report 30 days after
this bill? If that will not be accurate,
give it to us 6 months after that. If
that does not help, give us 6 months
after that. Why in the world is there a
reluctance to level with the American
people about the amount of forces we
are going to have over there?

The Senator from Kentucky includes
reporting on the amounts of resources
that will come from other countries.
He includes in his amendment the
training of the personnel, the security
personnel, the police force. He gets a
report on that. Why in the world do we
prohibit the families who are serving
over there, and the American people,
from having an estimate about the
amount of troops going over there?

Now we had that. We did that before.
This is not something that is enor-
mously new. In the 1995 Defense au-
thorization bill, Congress required a re-
port that had to include 11 elements,
including: estimates of the total num-
ber of forces required to carry out the
operation, estimates on the expected
duration of the operation, an estimate
of the cost of the operation, and an as-
sessment of how many Reserve units
would be necessary for the operation.

That was passed here. I do not know
whether the Senator from Kentucky
voted against that. I do not hear him
saying: We had that in 1995, and I voted
“no’’ because we can’t do that sort of
thing here.

We have done that before in Bosnia.
Is Iraq less important than Bosnia? We
were prepared to do that in Bosnia, and
it got the virtual unanimous support of
the Members of this body at that time.
And we are not prepared to do it in
Iraq? I am confused. I do not under-
stand.

What possibly is the justification for
not leveling with the American people
on the best estimate this administra-
tion has on the number of troops we
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are going to have over there? We are
not saying: Give us a number, and then
withdraw our troops; give us a number
and then come back to Congress and
tell us if you are going to need more
troops. We are not asking that. Esti-
mates, estimates, estimates.

We have the President who is going
over to meet with NATO, with allies
abroad. He is going to obviously, hope-
fully, ask others to participate because
they clearly have an interest. They
clearly have some responsibility. They
have not recognized it. I wish they
would. But clearly they have to under-
stand they have an interest in the se-
curity of that part of the world, and
they ought to be participating.

We know the French were all too in-
terested in finding out and partici-
pating in the oil issues, and it was ob-
viously indicated to American rep-
resentatives at the U.N. that they did
not think we were transferring sov-
ereignty unless we were going to trans-
fer over to the Iraqi ministers the abil-
ity to have independent European oil
participation in the development of the
oil resources over there.

We want them to be in there with re-
gard to offloading the burden on Amer-
ican troops and helping and assisting
in terms of developing the security and
the police. We ought to know, and the
American people ought to Kknow,
whether they are willing to do that.

The President is headed over there.
All we are asking for is estimates. It is
amazing to me, given the past prece-
dents, that we are unwilling to share
that kind of information with the
American people. I think the American
people are entitled to it.

That is what our amendment does. It
is the principal difference with the
McConnell amendment. When you
come right down to it, that is the prin-
cipal reason we have an alternative out
here, because the opposition refuses to
share with the American people esti-
mates, estimates, estimates on the
number of troops. I think the American
people are entitled to it.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER. Who
yields time?

If neither side uses time, time will be
yielded from both sides equally.

Mr. KENNEDY. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator has a minute and a half.

Mr. KENNEDY. Mr. President, I yield
myself the minute and a half.

I would mention, in his May 24
speech on Iraq, President Bush said:

[W]e’ll maintain our troop level at the cur-
rent 138,000 as long as necessary.

On May 4, General Swartz, of J-3 Op-
erations, said: ‘“‘the current plan’ and
“what we’re working toward” is to
keep the current level of deployments
“through ’05.”

General Abizaid, on May 19, before
the Senate Armed Services Committee,
said:

[Tlhe force levels will stay about what
they are, I think, until after the elections in
Iraq.
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Those elections are scheduled in Iraq
for December or January.

We have had estimates by individ-
uals. Why not share and give official
estimates to the American people?
That is the principal difference. I am
still stunned by the unwillingness to
share that kind of information with
the American people.

I reserve any time I have.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I once
again wish to emphasize to our col-
leagues, in the past the Committee of
the Armed Services most particularly,
and I think the Congress in general,
has refrained from requiring the De-
partment of Defense to provide de-
tailed planning, manpower, or cost es-
timates for future military operations.

The very nature of any military oper-
ation is such that the planners do their
very best. They establish parameters.
There are some great quotes, which I
cannot bring to mind, but in war is the
unexpected. You never can know for
certain what your requirements will
be. Certainly in trying to project that
into the future, much less the imme-
diate days or weeks or months ahead—
force level projections and cost projec-
tions or estimates based on assump-
tions—conditions can change so quick-
ly, for better or worse, rendering such
estimates of very little value.

So the Senator has put forth an
amendment. In the course of our delib-
erations with the committee staff and
this manager, and with the Senator
and others, much of it is very useful
and beneficial. There was a lot of
thought given. We wanted to accept
the amendment with slight modifica-
tions.

We have now, for example, at 3
o’clock this afternoon the Secretary of
State coming up to brief the Senate.
That is consistent with how the execu-
tive branch is trying to be very forth-
coming, and the Department of De-
fense, the Department of State, and
others, in providing information in
briefings about the stabilization and
reconstruction efforts in Iraq over the
past year, providing numerous updates
in a variety of areas, at least on a
weekly basis. General Abizaid has been
very clear about his force requirements
for the next 6 months, reducing the
need for what we call a sort of quick-
fix report as proposed by the amend-
ment by the Senator from Massachu-
setts.

The McConnell amendment requires
a comprehensive, balanced report with-
in an appropriate and feasible time pe-
riod that enables the Congress to per-
form its oversight responsibilities.
Therefore, I think this is a question of
reasonableness, and that reasonable-
ness is predicated on forthcoming esti-
mates and forthcoming briefings by the
administration on a broad range of
issues that relate to the operations our
military forces are courageously per-
forming worldwide.

June 23, 2004

Therefore, I strongly urge our col-
leagues to support the McConnell
amendment.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, I yield
the remaining time to the Senator.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, how much
time is remaining?

The PRESIDING OFFICER. There is
30 seconds.

Mr. LEVIN. Mr. President, in the fis-
cal year 1995 Defense Authorization
Act, we did precisely the same thing
Senator KENNEDY is asking. I am going
to quote section 2(B)A. This is relative
to Bosnia at that time.

The report must include an estimate—

“‘an estimate’—

of the total number of forces required to
carry out such an operation, including forces
required for rotation base.

There is good precedent for precisely
what Senator KENNEDY is doing in
terms of requiring an estimate. The
troops deserve it. The Nation deserves
that estimate.

Mr. WARNER. Mr. President, how
much time is remaining on our side?

The PRESIDING OFFICER. There is
3 minutes.

Mr. WARNER. Mr. President, I sim-
ply say to my colleague from Michigan,
how well you, and having been privi-
leged to serve these many years to-
gether, recognize that the Balkan situ-
ation was one that had a measure of
predictability that in no way parallels
the complexity of the mission we are
carrying out in the Central Command
AOR. There are stark differences be-
tween those military operations.

So, Mr. President, at this time I urge
colleagues to vote for the McConnell
amendment, which we think is very
reasonable. It could be viewed as a re-
inforcing of the Senator’s desire to get
the information we share with him in
many respects—important to the Sen-
ate.

I yield back the time and ask the
Chair to move to the next amendment.

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays on the amend-
ment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. Do the
Senators wish to order the yeas and
nays on both pending amendments?

Mr. WARNER. That is correct.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. WARNER. By arrangement of the
managers, there will be side-to-side
votes. The McConnell amendment first,
followed by the Kennedy underlying.

The PRESIDING OFFICER. The yeas
and nays are now ordered on both
amendments.

AMENDMENT NO. 3353

The PRESIDING OFFICER. Who

yields time?
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Mr. LEVIN. I believe Senator REED
controls the time on his side.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized.

Mr. REED. Mr. President, I yield my-
self 8 minutes.

My amendment would condition the
acquisition of interceptors 21 through
30 for the ground-based midcourse na-
tional missile defense system on the
implementation of operational evalua-
tion and testing under the auspices of
the director of testing in the Pentagon.

I will try to give a brief explanation
of where we are with this system that
is to be deployed. It is a combination of
existing elements and some brandnew
technology. The existing elements,
first, the defense support system, a sat-
ellite system, is a cold war system de-
signed to pick up the initial lift-off of
missiles. That is in place. Then there is
a group of Aegis ships that are out
around the potential threat area of
North Korea. That is a relatively new
application of these ships. They were
designed to intercept and detect cruise
missiles and aircraft. Now we are at-
tempting to expand that to track, at
least partially, the flight path of an
ICBM coming from a threat, specifi-
cally North Korea. Then there is the
Cobra Dane radar, an older radar sys-
tem. It is not particularly well adapted
at discriminating, so it is therefore not
the best radar we could have. The ad-
ministration has canceled the X-band
radar system, which is better. Then
there are the interceptors with the kill
vehicles on top.

The subject of this amendment is the
interceptors. For many years, this
ground-based system was designed to
deploy 20 interceptors. Today, we are
taking five for this deployment. But 20
was a rather significant number for
technology that has not yet been prov-
en. What the administration did this
year is say, well, we want to go beyond
that 20; we want 40. We want to buy 10
more, 21 through 30, and have long
lead-time acquisition funds for 31
through 40. Well, the Congress in its
wisdom already terminated the long
lead time for 21 through 40, but we still
have to budget this money for 21
through 30.

I don’t propose to take that money
away. I want to simply fence it, make
as a condition to spend that money
that this system will begin testing and
evaluation. We had a vigorous debate
about imposing this operational test-
ing scheme. The result was now the
Secretary of Defense is required to pro-
mulgate some criteria for operational
testing and conduct these tests by Oc-
tober of 2005.

My amendment differs, and I think
significantly so. It says we cannot de-
pend upon the Defense Secretary’s cri-
teria and evaluation—a self-evaluation
by the Missile Defense Agency. We
need to get this program back into the
traditional system of operational test-
ing and evaluation, which is conducted
by an independent agency in the Pen-
tagon which designs, supervises the

CONGRESSIONAL RECORD — SENATE

tests, and makes sure the tests will do
what we want to do: deliver to the field
a system that actually works. I don’t
think it is unreasonable. In fact, I
think it is entirely appropriate to say
that before we buy these additional
interceptors—10 more—we are at least
in a situation where this rudimentary
system has been entered into oper-
ational testing.

Let me specifically highlight the
issue of the interceptors. The operation
of the interceptor and Kkill vehicle is
brand new. Neither has been tested in
an interceptor test. We have not tried
to fly them with a Kkill vehicle even
against a target. Yet we are buying 10
more of them. It would be prudent to
say let’s wait and at least do a few
tests with these new interceptors and
kill vehicles. The new version of the
kill vehicle, by the way, where the war-
head would actually impact the incom-
ing enemy missile, has never even been
flight tested. We don’t know what it
will look like. In fact, problems with
the kill vehicle have delayed the sched-
uled flight test from March until July
31 of this year; and, frankly, we are
weeks away from that and it is entirely
plausible that this would be delayed
even further. So we are deploying a
system in which we have not yet even
tested in flight one of the most critical
aspects of the system, let alone the
fact that the rest of the system has
been cobbled together by existing
pieces of technology being used in new
ways.

That is a strong argument, in my
mind, to say how serious are we about
saying this is deployment. But it is
more compelling, in my mind, to say at
some point we have to get operational
testing and evaluation—not some im-
provised form by the Secretary of De-
fense being implemented by the Missile
Defense Agency but a traditional sys-
tem where the director of test and
evaluation at the Pentagon does eval-
uation and testing. This amendment
would do that. It would take no money
away. It would simply say we cannot
spend the money on the next 10 inter-
ceptors—21 through 30—until we have
entered the traditional mode of oper-
ational test and evaluation. This
amendment makes a great deal of
sense. There are examples of how use-
ful operational testing is.

The Patriot PAC-3 system—probably
the closest analogy to this, even
though it is a theater missile system—
is designed to go against targets that
are not as fast and don’t leave the at-
mosphere. But it is the same hit-to-kill
technology. In fact, I was bemused
years ago when they would show the
film clips of how successful we are in
this new technology, and they would
use PAC-3 film clips about the hit-to-
kill technology.

The PAC-3 system was being tested
developmentally. Then it went into
operational testing and it failed four
consecutive operational tests against a
realistic target, one in which you try
to simulate the conditions of battle-
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field use. Even though it was successful
in the developmental tests, it failed
four consecutive operational tests.

Why are we buying missiles today
that have the potential of duplicating
the PAC-3 experience? Frankly, we
could be in the unenviable position
where the first time we try to fly this
against a potentially real target, it
fails. We have to have operational test-
ing and the PAC-3 is a very good exam-
ple. These operational tests are ex-
tremely useful in finally coming up
with a system that is much more reli-
able.

So, as a result, I urge my amendment
strongly. It doesn’t take the money
away. It simply lays out as a condition
that we not spend it until we at least
have operational testing. By the way,
we are already buying 20 missiles.

I reserve the remainder of my time.

The PRESIDING OFFICER (Mr.
SUNUNU). The Senator from Virginia is
recognized.

Mr. WARNER. Mr. President, I must
say I am fortunate to serve on the
Armed Services Committee with Sen-
ator REED and Senator LEVIN.
Throughout the many years we have
served together, we have had our hon-
est differences of opinion. I don’t mind
sharing them. I enjoy our debates. It is
constructive for the Senate. There is a
process by which we go about it.

At some point, there has to be final-
ity reached with regard to issues. I say,
most respectfully, to my good friend
from Rhode Island, the Senate has
voted not once but twice, basically on
the same issue raised by this amend-
ment. I am reminded of Winston
Churchill, one time in the depths of
World War II, the early part of it in the
Battle of Britain, when he went back
to his old prep school and gave the fa-
mous speech saying, ‘‘Never, never,
never give in.”

Well, at some point, the Senate has
to get on with its business. I think we
have more than adequately debated the
issues raised by this amendment. Nev-
ertheless, I will take the time of my
colleagues to carefully review it.

The Senate has already spoken on
every single issue raised by this
amendment. First, the testing. The
Senate adopted the Warner amendment
to require ballistic missile defense
testing in 2005. That is the first Reed
amendment. It rejected the testing ap-
proach which the Reed amendment
puts before the Senate once again, an
approach, I remind my colleagues, that
the Pentagon’s own chief testing offi-
cial described as premature and not
helpful to the program.

If the Reed amendment is adopted, it
is just another prohibition in the pro-
gram, possibly a gap in the production
line, and all of those things end up in
costly bills for the American taxpayers
and disruption. We all know what hap-
pens when you break down and develop
a system whereby you cannot predict
with certainty as to how and when the
units would be completed on produc-
tion lines.
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It comes down again to, Do you want
to deploy a missile defense system or
don’t you? If you do, I suggest most re-
spectfully to colleagues, let’s accept
the judgments that you have rendered
and get on and not come back and back
again and again on these same issues.

The Senate already rejected the
Boxer amendment which would have
halted the development. Do we want to
halt production of missile interceptors
for an extended period of time, a path
that would increase costs, technical
risks, and leave us vulnerable again to
this threat where America stands de-
fenseless to protect itself from an acci-
dental or an intentional firing of a bal-
listic missile on to our territorial 50
States? That is the issue.

The Senate yesterday, after very
thorough and, I thought, one of the
better debates on this bill, presented
by my distinguished colleague, the
ranking member, Mr. LEVIN, rejected
the Levin amendment which would
have done basically the same thing as
the Reed amendment. It would have re-
sulted in a disjointed, disrupted pro-
gram.

I suggest the Senate should not now
adopt an amendment that would fence
2005 funds for additional missile de-
fense interceptors until a testing re-
quirement is completed, when it has al-
ready imposed a realistic testing re-
quirement in 2005, explicitly rejected
the kind of testing proposed in this
amendment, and explicitly rejected the
delays, costs, and disruptions that
would result from withholding the
funding needed to proceed with the
testing and fielding of missile defense
interceptors.

I most respectfully urge my col-
leagues to sustain the decisions that
have been debated and voted on within
the past few days by this Chamber.

I reserve the remainder of my time.

Mr. SESSIONS. Mr. President, I rise
in opposition to the Reed amendment.

The amendment before us covers
ground that was considered and al-
ready rejected by the Senate in the
three missile defense amendments of-
fered by Senators BOXER, REED, and
LEVIN.

The amendment Senator REED offers
today uses the same approach to test-
ing proposed in his amendment that we
considered last Thursday and that the
Senate rejected. But his amendment
today has the additional disadvantage
of imposing a very significant cost—to
the missile defense program and to our
ability to defend the Nation from long-
range missile attack. These costs are
identical to those that the Senate re-
jected yesterday when we defeated the
amendment proposed by Senator
LEVIN.

Senatore REED’s amendment would
prohibit expenditure of fiscal year 2005
funds for ground-based interceptors
until initial operational test and eval-
uation is completed.

I would remind my colleagues that
the Senate has already voted in favor
of a Warner amendment to require re-
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alistic testing of the ballistic missile
defense system in 2005. Yet Senator
REED is proposing, again, an approach
which would require operational test
and evaluation of the BMD system and
prohibit the use of fiscal year 2005
funds to acquire additional missile de-
fense interceptors until such testing is
completed. This is precisely the ap-
proach that the Senate has already re-
jected and precisely the approach that
even the pentagon’s own chief testing
official believes 1is premature and
unhelpful. The Senate has already spo-
ken on the testing issue.

Furthermore, the amendment we are
considering, if adopted, would do seri-
ous harm to the Nation’s ability to de-
fend itself from long-range missile
threats. Just as with the Levin amend-
ment yesterday, the Reed amendment
would cause a break in production line
for missile defense interceptors and un-
acceptable delays in the effort to de-
fend our Nation from known and seri-
ous long-range missile threats.

Planning and conducting operational
testing and completing the evaluation
of such testing would take at least a
year. During that year, no funding for
the next 10 interceptors could be spent.
Key manufacturing personnel would be
lost, subcontractors would be lost, and
knowledge of manufacturing processes
would be lost. When a production line
is broken, it has to be restarted. Rehir-
ing and retraining workers, requali-
fying subcontractors, and reestab-
lishing manufacturing processes would
take additional time and a great deal
of money. A production break would
also increase technical risk to this pro-
gram, since quality depends in signifi-
cant measure on well-trained and expe-
rienced workers and well-qualified sub-
contractors and stable manufacturing
processes.

Loss of these funds for just a year
could result in a delay in fielding these
interceptors of nearly 3 years and a 4-
to b-year gap between fielding the 20th
interceptor and 30th interceptor. Re-
starting the production line would
incur a cost to the taxpayer of more
than $250 million. Some Senators may
argue that fencing funds is not a cut,
but I would suggest that if the funds
are lost for at least a year, there is not
much difference between this fence and
a substantial budget cut.

The threat more than justifies the
need for additional GMD interceptors.
That threat is here today. It was con-
firmed last year by the Director of Cen-
tral Intelligence, in testimony before
the Armed Services Committee, when
he testified that the North Korea has a
missile that can reach the TUnited
States.

The need for additional interceptors
is based on the threat and all the evi-
dence I have seen fully and clearly jus-
tifies the acquisition of the 10 intercep-
tors in the budget request. Any signifi-
cant slowdown in this effort would
leave the ground-based midcourse de-
fense element with a severely reduced
inventory of interceptors by 2007 and
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would leave our Nation vulnerable to
North Korean and, potentially, Middle
Eastern threats. Unfortunately, Sen-
ator REED’s amendment, if adopted,
will cause just such a serious slow-
down.

Mr. President, the Senate has spoken
already on all the issues raised in this
amendment. I strongly urge my col-
leagues to be consistent and to oppose
this amendment.

I thank the Chair.

The PRESIDING OFFICER. Who
yields time?

The Senator from Michigan.

Mr. LEVIN. Mr. President, I wonder
if the Senator from Rhode Island will
yield 2 minutes to me.

Mr. REED. I yield 2 minutes to the
Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, first, I
wish to ask the Senator from Rhode Is-
land a question. The Patriot PAC-3 ex-
perience he described where I believe
there were four failures, did that not,
in fact, lead to changes in that system?

The PRESIDING OFFICER. Without
objection, the Senator from Rhode Is-
land is recognized to respond.

Mr. LEVIN. I thank the Presiding Of-
ficer.

Mr. REED. Mr. President, it actually
did lead to changes in the operational
use of the system, and those changes
were very valuable once deployed in a
combat situation.

Mr. LEVIN. Mr. President, the ques-
tion again is whether this Defense De-
partment is going to obey the law or do
they believe they are above the law.
The law is very specific. It reads:

The Secretary of Defense shall provide
that a major defense acquisition program
may not proceed beyond low-rate initial pro-
duction until initial operational test and
evaluation of the program is completed.

That is the law. This Defense Depart-
ment too often has decided it is above
the law; it is beyond the law; it is not
going to abide by the law. We have
written a law for a purpose. Oper-
ational test and evaluation is required
by law, not by the Secretary of De-
fense, but by the independent office
that was created to do this testing.

That is the definition of initial oper-
ational test and evaluation. No excep-
tion has been made for that. We de-
ployed some UAVs, but we did not ex-
empt them from independent test and
evaluation. We deployed airplanes, but
we have not exempted them from this
requirement. This would be the first
system that would be allowed to pro-
ceed beyond low-rate initial production
without that evaluation.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEVIN. Mr. President, I ask for 1
additional minute.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Twenty min-
utes was allocated and equally divided.

Mr. WARNER. Mr. President, we
grant 1 additional minute over and
above the time.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. One final point in this
minute. According to the agency’s own
papers, disclosures, the production rate
capacity of these interceptors is one
per month. That is the capacity. They
are there. This is full-rate production.
They are not at low-rate initial produc-
tion anymore. The capacity is one per
month. That is what they are doing
now. That is their plan. Their plan is
for one per month. The law says they
cannot go beyond low-rate initial pro-
duction without this independent eval-
uation.

That is what this amendment is
about. It provides the money but says
abide by the law, obey this law, there
is a purpose for it—to make sure our
weapons systems work.

I commend the Senator from Rhode
Island for this amendment. It is quite
different from any amendment that has
been voted on before.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Who yields
time?

Mr. ALLARD. Mr. President, how
much time is remaining on this side?

The PRESIDING OFFICER. The ma-
jority controls an additional 5 minutes
20 seconds.

Mr. ALLARD. Mr. President, I re-
quest 3 minutes.

The PRESIDING OFFICER. Is there
objection to 3 minutes being yielded
from the majority? Without objection,
it is so ordered. The Senator from Colo-
rado is recognized.

Mr. ALLARD. Mr. President, I have
to agree with my colleague from Vir-
ginia, the chairman of the Armed Serv-
ices Committee. We have had this issue
before us not only this year a number
of times but last year a number of
times, and even the year before that to
one degree or another.

Whether it is intentional, the net ef-
fect of these types of amendments is it
delays the programs and it adds to
extra costs.

We have had a lot of debate on all
these issues that have been in this par-
ticular amendment. I think it is time
for the Senate to move forward.

I will point out in response to the
question that was raised by my col-
league from Michigan that we had tes-
timony in the full committee from the
chief tester who says he believes we are
in full compliance with the law. I do
not think anything else needs to be
said. We have that testimony. It is on
the record in the committee.

I urge my colleagues again to join
both Senator WARNER and myself in op-
posing this particular amendment.

We do have some different testing
procedures. That is because this is a
different program, unlike the many
other programs we have had. So we
have to deal with it a different way.

The bottom line again is the chief
tester is happy with the way it is pro-
gressing. He has had access to the pro-
gram that has been unprecedented. He
is satisfied with the cooperation be-

CONGRESSIONAL RECORD — SENATE

tween the program office and the test
community. I have a letter, again, that
I submitted for the RECORD in the past
that indicates he is fully satisfied. I
will read specifically from the letter. It
says:

My office has unprecedented access to
GMD, and I am satisfied with the coopera-
tion between the program office and the test
community. I will continue to advise the
Secretary of Defense and the Director of
MDA on the BMDS test program. I will also
provide my characterization of system capa-
bilities and my assessment of test program
adequacy handling as required by Congress.

In my view, it is time we move on. In
effect, when we go for the formal test-
ing that is being advocated in this par-
ticular amendment, we add an extra
year of delay. It breaks up the manu-
facturing lines.

We have had this discussion at a pre-
vious date. The net effect is sub-
contractors have to be requalified,
workers need to be retrained, and then
the manufacturing process has to be re-
learned. It takes time, up to 2% years,
and money—some have estimated as
much as adding $250 million to the
cost.

So I ask my colleagues to join me
and Senator WARNER in opposing this
Reed amendment. It has the net effect
of adding costs to the program, delay-
ing the program unnecessarily, and we
do have adequate testing now.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Who yields time?

The Senator from Virginia controls
the remainder of the time of 1 minute
45 seconds.

Mr. REED. Mr. President, I ask unan-
imous consent for 1 minute.

The PRESIDING OFFICER. The Sen-
ator from Virginia has been recognized.

Mr. WARNER. I will accommodate
the Senator from Rhode Island.

Mr. REED. I ask unanimous consent
for 1 minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Rhode Island.

Mr. REED. I respect the chairman
and the chairman of the subcommittee
who have engaged in this debate. The
question to me is: Will this system
work? We really do not know if it will
work. If we do not know it is going to
work, why are we buying 10 additional
interceptors at a price of about $500
million?

So this is not the same amendment,
the amendment written over and over
again. This is an amendment about
scarce resources—will we devote them
to these interceptors that are untested
or will we devote them to other issues?

I point out that there is nothing in
this amendment that slows up the pro-
gram. There is nothing in this amend-
ment that would take away funds. It
simply says, let us get into an oper-
ational testing mode before we buy
these additional systems.

Final point. This system has been
plagued by delays, but they are techno-
logical delays. The reason we are not
having a test—we did not have one in
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March, and we are having it in July—
is because this kill vehicle is not ready
for such testing. There is nothing
about our amendment or about our
procedures. This is a hard technology,
but let us make sure it works.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. I thank the indul-
gence of the Presiding Officer. The
time remaining on this side is?

The PRESIDING OFFICER. The time
remaining is 1%2 minutes.

Mr. WARNER. Fine. I believe our
case has been made very clearly to our
colleagues that these issues raised by
the Senator from Rhode Island have
been passed upon by the Senate in the
preceding 3 or 4 days after very careful,
conscientious, and deliberate debate.
The issues are settled. We must come
to resolution, no matter how strong
our differences may be, and accept the
judgment collectively rendered by the
Senate in these votes.

I yield back the remainder of my
time.

Mr. REED. I ask for the yeas and
nays on my amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

Mr. WARNER. Mr. President, we will
now proceed to the next amendment
which Senator LEVIN will offer on be-
half of a colleague, but I would like to
ask for a brief quorum call so I can
consult with the majority leader be-
cause we are making considerable
progress in beginning to define what
remains to be done and a course by
which this bill can be completed today.

The PRESIDING OFFICER. Under
the previous order, all time on the pre-
vious amendment has expired.

AMENDMENT NO. 3423

Amendment No. 3423 is now pending,
and under the previous order 20 min-
utes has been allocated, 10 minutes on
each side.

Mr. LEVIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, we
have on the floor now our distinguished
and esteemed colleague, the former
President pro tempore of the Senate,
Mr. BYRD of West Virginia. My first re-
quest would be a unanimous consent to
extend the time of this amendment
from the current, as I understand it, 20
minutes?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. WARNER. That we extend that
to 40 minutes, equally divided.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. WARNER. Thank you very much.
I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from West Virginia.

The PRESIDING OFFICER
ENZI). Who yields time?

The Senator from West Virginia.

Mr. BYRD. Mr. President, I yield my-
self such time as I may consume.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. BYRD. I thank the Chair.

Mr. President, it is no secret that
America’s military forces are stretched
thin across the globe. The relentless
fighting in Iraq has exacted a heavy
toll on the U.S. military, forcing thou-
sands of American troops to face ex-
tended tours in a dangerous war zone.
Stop-loss orders have prevented thou-
sands more from leaving the military
when their obligations have been ful-
filled. America’s men and women in
uniform have gone far beyond the call
of duty to meet the increasing demands
that have been placed on them, and we
owe them a great debt of gratitude.

In the face of such hardship facing
America’s military personnel, this is
hardly a propitious time to arbitrarily
expand U.S. military obligations over-
seas, and yet that is exactly what the
bill in front of us does. In an effort to
help the Government of Colombia
launch a new offensive in its civil war
against guerrilla insurgents and the
drug trafficking that funds them, the
Defense authorization bill substan-
tially increases the number of U.S.
military and civilian personnel author-
ized to support the operations of Plan
Colombia in Colombia.

Plan Colombia is a 6-year
antinarcotics initiative authorized by
Congress in fiscal year 2000 to combat
cocaine production and trafficking in
Colombia. From the outset, many
Members of Congress worry that
United States intervention in Colom-
bia’s drug wars—even noncombat inter-
vention—could serve to draw the
United States into the thick of Colom-
bia’s longrunning civil war. In an effort
to preserve congressional oversight and
prevent mission creep in Colombia,
Congress placed a cap on the number of
U.S. personnel who could participate in
Plan Colombia. Current law limits the
number of U.S. personnel in Colombia
in support of Plan Colombia to 400
military troops and 400 civilian con-
tractors, for a total of 800.

This is a part of my statement. I be-
lieve it was in the year 2000 that we
placed a limitation. Originally, the 800
was divided into 500 military and 300
contractors, making a total of 800.
That limitation on the number is cur-
rent. This bill, however, would double
the number of military personnel au-
thorized to participate in Plan Colom-
bia, raising the troop cap from 400 to
800.

That troop cap is being doubled. The
cap on civilian contractors would be in-
creased by b0 percent, climbing from
400 to 600. This bill says let us put in a
little more. Let us lift the number.

(Mr.
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The increases reflect the number of
military and civilian personnel re-
quested by the administration to carry
out a 2-year training and support oper-
ation in relation to an aggressive new
counterinsurgency offensive being un-
dertaken by the Government of Colom-
bia called Plan Patriota. With the
stroke of a pen, just like that—just a
stroke of the pen—this bill would in-
crease the number of U.S. civilian and
military personnel authorized to be in
Colombia to support Plan Colombia
from 800 to 1400.

So we are just inching along, just
inching along. That may seem like an
insignificant increase to some, but I
expect it looms large in the minds of
U.S. forces who have seen their tours
in Iraq extended or who have been pre-
vented from leaving the military when
their obligations have been fulfilled.
The 800 military personnel who could
be sent to Colombia under the proposal
are 800 military personnel who would
not be eligible to relieve American
troops in Iraq, Afghanistan, or else-
where. Before signing off on such a
measure, the Senate should consider
very carefully the ultimate goals of
Plan Colombia and the amount of over-
sight Congress should maintain on the
program.

I am offering an amendment. The
amendment I am offering is an effort to
address these considerations. My
amendment provides a reasonable and
sustainable level of support to continue
Plan Colombia and to support Plan
Patriota, but it limits the support to
immediate needs, not presumed needs a
yvear or two from now. Under my
amendment, the cap on both U.S. mili-
tary and civilian personnel would in-
crease from 400 to 500 each, for a total
limit of 1,000.

My amendment conforms with the
House-passed version of the Defense au-
thorization bill. The House bill caps
the number of military personnel in
Colombia at 500. The House bill does
not address the civilian caps, but the
State Department has determined it
needs fewer than 100 additional con-
tractors next year to support Plan
Patriota.

Plan Colombia remains a volatile and
dangerous mission. Three American ci-
vilian contractors operating in support
of Plan Colombia have been held cap-
tive in the jungle by Colombian insur-
gents for more than a year. Five other
U.S. civilians were killed as a result of
aircraft crashes. Additional cocaine fu-
migation flights have been fired on,
and since August 2003, two planes have
been downed by hostile fire.

This is not the time, colleagues, and
Colombia is not the place for the
United States to ramp up its military
commitment so sharply. Although the
numbers may be relatively small, the
mission in Colombia has been con-
stantly increasing.

That is the problem. The mission in
Colombia has been constantly increas-
ing, evolving from a strictly
antinarcotics campaign into an oper-
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ation encompassing antiterrorism,
pipeline protection, and an air-bridge
denial program to intercept drug traf-
ficking flights in Colombia.

A major infusion of additional U.S.
personnel into Colombia will place
more American personnel at risk and
will increase the prospects of the
United States being drawn ever deeper
into Colombia’s civil war.

The State Department has confirmed
that it needs fewer than 100 additional
personnel next year to accomplish its
goals. The Defense Department has es-
timated that it needs no more than 158
additional personnel to support the
second phase of Plan Patriota next
year. Defense Department officials
have also said they do not need a total
of 800 personnel and do not anticipate a
time when 800 military personnel
would be in Colombia in support of the
initiative. The Department is asking
Congress to provide broad flexibility
through an unnecessarily large troop
commitment at a time when both
human and financial military resources
are severely limited.

I think Congress should take a more
conservative approach to Plan Colom-
bia and particularly to the involve-
ment of U.S. forces in Plan Patriota. I
am willing to authorize a modest in-
crease in the number of military and
civilian personnel for next year, but I
believe Congress should review the
progress that has been made a year
from now before determining what the
final number should be.

If the Pentagon cannot tell Congress
how many troops it will need in Iraq a
year from now, how can it say with
such certainty how many forces it will
need in Colombia 2 years from now?

The United States has spent the past
4 years training and equipping Colom-
bian troops and flying cocaine crop
eradication missions for the Govern-
ment of Colombia. According to the
Congressional Research Service, U.S.
funding for Plan Colombia, since fiscal
year 2000, totals approximately 3.7 bil-
lion bucks.

The administration has characterized
the next 2 years as a ‘““window of oppor-
tunity” to assist Colombia with its war
against the insurgents. Now, that may
or it may not prove to be true, but the
burden of securing that window has
fallen on—guess who?—Uncle Sam.
That is where it lies, in the lap of
Uncle Sam.

If the Government of Colombia is as
committed to eradicating the drug
crops and defeating the guerillas as the
administration contends, then the Gov-
ernment of Colombia should take the
lead in seizing this opportunity. Four
years and $3.7 billion into Plan Colom-
bia, the United States should be on the
verge of tapering down its commitment
to Colombia, not sharply increasing it.
Where are we going here? When is this
going to come to an end?

Plan Colombia has ample flexibility
built into it to allow the military to
surge, if needed, to respond to emer-
gencies such as search and rescue or
evacuation of operation.
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In addition, at the request of the ad-
ministration, Congress has agreed to
broaden routine exemptions to per-
sonnel-counting procedures, giving the
Defense and State Department even
greater flexibility in managing the
number of personnel in Colombia.

Routine exceptions now include such
activities as port calls, DOD civilian
visits, certain military exercises, air-
crew overnights as needed for weather,
maintenance, or crew rest overlapped
during deployment location, head-
quarter staff visits, and traditional
commander’s activities, just to name a
few.

Instead of the United States commit-
ting more troops and more civilian
contractors to Colombia than are actu-
ally needed, the Government of Colom-
bia should increase the resources it is
committing to Plan Patriota to miti-
gate the burden on the United States.

My amendment increases U.S. sup-
port for Plan Colombia, but it does so
at a prudent level that allows the De-
fense and State Departments to com-
mit the minimum number of additional
U.S. personnel needed to assist the
Government of Colombia in pros-
ecuting Plan Patriota while maintain-
ing necessary congressional oversight
on Plan Colombia.

In recognition of the current sac-
rifices this Nation is demanding of its
men and women in uniform, I urge my
colleagues to support this amendment
and to resist unwarranted and exces-
sive increases in a level of military and
civilian personnel that may be de-
ployed in Colombia.

I yield the floor.

Mr. WARNER. Mr. President, my un-
derstanding is the Senator from Vir-
ginia has, under his control or his des-
ignee, 20 minutes; is that correct?

The PRESIDING OFFICER. That is
correct.

Mr. WARNER. I will take a minute
or two and ask unanimous consent that
the Senator from Alaska be recognized
for such time as he may wish, followed
by the Senator from Alabama, and
then the distinguished Senator, Mr.
COLEMAN, chairman of the Western
Hemisphere Subcommittee of the Sen-
ate Foreign Relations Committee, who
will manage the remainder of the time.

Mr. SESSIONS. If the Senator will
yield, I will yield to Senator COLEMAN
ahead of me.

Mr. WARNER. Very well. But I wish
to speak for a few minutes.

I must oppose the Byrd amendment
and urge my colleagues to do the same.

The provision in the underlying bill
to raise the troop cap in Colombia from
the current limitation of 400 military
personnel and 400 contractors to 800
military personnel and 600 contractor
personnel was recommended by GEN
Hill, Commander, U.S. Southern Com-
mand, with the endorsement of the De-
partment of Defense, Department of
State and the National Security Coun-
cil. This provision was unanimously
approved during markup by the Com-
mittee with no dissenting discussion.
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The United States has been assisting
the government of Colombia—through
Plan Colombia—for several years as
Colombia continues its struggle
against narcoterrorists.

During the course of this assistance,
we have asked the Colombians to de-
velop a comprehensive strategic plan
for taking back their country. They
have developed and begun imple-
menting this plan, with our help.

During the course of this assistance,
we have urged the Colombians to mod-
ernize their armed forces and become
more decisive in their pursuit of the
drug-financed insurgents who have ter-
rorized their country for decades. The
Colombian armed forces have gained
confidence and stature and are force-
fully and decisively carrying out in-
creasingly sophisticated military oper-
ations with successful results.

Over the years, we have asked the
Colombians to invest more of their own
national treasure in defense, reduce
drug cultivation, respect the human
rights of their people. They have done
so with very promising results. The Co-
lombian armed forces are now the sec-
ond most respected institution in Co-
lombia, behind the Catholic Church,
according to recent polling.

During the course of our assistance,
we have asked the Colombians to be
forthright about their future plans, re-
quirements, and needs for additional
assistance—they have been and that is
why our regional commander and the
administration asked for a modest in-
crease in the troop cap, at the request
of the Colombian government.

The regional commander has devel-
oped a prudent plan to provide addi-
tional planning and training assistance
that will enable the Colombian armed
forces to carry out the sophisticated,
coordinated military operations that
will allow them to successfully defeat
the terrorists and end decades of terror
and violence in Colombia.

Troop strength will not automati-
cally double in Colombia, it will ebb
and flow depending on progress in Co-
lombia’s overall strategy and the avail-
ability of U.S. troops to provide assist-
ance.

U.S. troops will not be involved in
combat operations. They will continue
to work from secure sites, help train
additional Colombian military units
and help them plan and coordinate
military operations.

We have a clear window of oppor-
tunity to help President Uribe and the
people of Colombia help themselves
and end this conflict, but we need this
slight increase in assistance to help
them realize this goal. Colombia has
made great progress, by all measures,
and deserves our support.

The Byrd amendment would limit
our ability to provide the assistance
Colombia has requested and our mili-
tary commanders have recommended.
A modest increase in troops and assist-
ance now does not foreshadow an end-
less commitment of troops, money and
sacrifice—quite the opposite—it offers

S7215

the opportunity to help Colombia end
this conflict in the near future. Defeat-
ing the narcoterrorists in Colombia, as
quickly as possible, is clearly in the
national security interests of our Na-
tion.

The Byrd amendment will complicate
the ability of our military commanders
and our diplomats to help Colombia
end this terrorist insurgency as soon as
possible.

I urge my colleagues to vote no on
this amendment.

I assure my colleagues that the dis-
cussion by the Armed Services Com-
mittee to raise these caps was one we
did not take lightly. We considered it
with very deliberate care. We feel we
did so consistent with General Hill,
commander of the southern command,
who came up and specifically briefed
the committee on the needs.

The bottom line is the nation Colom-
bia has come a long way in the past few
years to reestablish itself as a pillar of
strength in that Central American
band of nations where there is such fra-
gility in the stability of these govern-
ments. It stands out as the courage of
a government overcoming the insur-
gents in their countries, beginning to
have success. For a very modest in-
crease in our military presence and
contractor presence, we can ensure the
forward momentum of this success.

It is an enormous force multiplier of
benefit to the United States of Amer-
ica. Were this nation to slip back into
a situation which enabled more and
more exporting of drugs from that re-
gion, possibly through Colombia, the
consequence would be a weakening of
that government, and there would be
multiple degrees of negative impact on
our economy, much less crime and
death associated with drugs. So for a
small number of additional military
personnel which the military carefully
crafted, the United States benefits
greatly.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. STEVENS. Mr. President, I sup-
port the Armed Services Committee
recommendation. It was also the ad-
ministration’s position that this cap on
military personnel in Colombia be in-
creased to 1,400. Senator BYRD’s
amendment reduces that to 500.

There has been dramatic success in
the war on drugs in Colombia. I have
spent a great deal of time trying to
keep up with this. The President of Co-
lombia, Mr. Uribe, deserves a great
deal of credit. We should support his
continued efforts. His efforts have
caused terrorist organizations to come
to the peace table.

If we were to reduce our support now,
they would have no reason to stay at
the peace table. More U.S. personnel
will only move the process forward.

I do not think we should go back to
limiting our assistance to the Govern-
ment of Colombia, as suggested by my
good friend from West Virginia. I per-
sonally spent time with the com-
mander of the U.S. Southern Com-
mand, GEN James Hill, as did the
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chairman of the Armed Services Com-
mittee. We were briefed, as were other
members of the subcommittee, on the
situation there. He has strongly urged
us to support the administration’s re-
quest to raise this cap.

It is my hope, depending on the cir-
cumstances here in the Senate, that a
group of us can travel to Colombia this
year and examine firsthand what is
going on down there.

This country could be a beacon now
against terrorism in South America. It
is something we should support. We
should not retreat from the war on ter-
rorism. The increase to 1,400 is nec-
essary to support this Colombian Presi-
dent, who has done so well, particu-
larly against narcoterrorism.

I urge the Senate to support the re-
quest as it is stated in the Armed Serv-
ices Committee bill, which is also the
request of the administration. It cer-
tainly is the request of this Senator,
who spent a great deal of time consid-
ering the problems in Colombia.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. COLEMAN. Mr. President, I rise
in strong opposition to the amendment
offered by the esteemed and greatly re-
spected Senator from West Virginia
concerning military and civilian per-
sonnel strength in Colombia.

I have been to Colombia, I have been
to Bogota, and I have had a chance to
personally visit with some of our
troops that are doing training, and to
visit with President Uribe on a number
of occasions.

As chairman of the Foreign Relations
Subcommittee on the Western Hemi-
sphere, I believe the situation in Co-
lombia is of paramount importance to
the entire region. I must state very
clearly this is not a civil war in Colom-
bia. Colombia is not engaged in a civil
war. Colombia, today, is engaged in a
fight against narcoterrorists. That is
what this is about. It is not about ide-
ology anymore. It is about money. It is
about drugs that are being used to fuel
the insurgency. But this is not a civil
war. I think that is important to un-
derstand.

If you reflect a little bit on the his-
tory of what has happened in Colombia,
President Pastrana did everything in
his power to try to negotiate a settle-
ment. He even set aside a parcel of
land, known as a ‘‘despeje,”” as a token
of good faith, but it was to no avail.
You see, the narcoterrorists had no in-
terest in negotiating a political solu-
tion because, again, it is not a civil
war. Their objectives were and remain
to intimidate the public and to make
money through criminal means.

Let me be perfectly clear, all three of
the groups—the FARC, the ELN, and
the paramilitary AUC—are all terrorist
organizations in the eyes of the United
States and must continue to be treated
as such by the Government of Colom-
bia.

During my last visit to Colombia, I
was speaking to the Ambassador from
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one of the Scandinavian countries who
has been involved in trying to create
some opportunities for peaceful nego-
tiation. I said to him: Historically, in
the past, there may have been a civil
war here. There may have been those
in some of these organizations who
were carrying some ideological belief
and fervor that somehow they could
change the system of government in
Colombia. But today you have a demo-
cratically elected President with over-
whelmingly high approval ratings, I
think around 80 percent. Anybody in
this body would like to have those
kinds of approval ratings. You have a
very active opposition party, a very ac-
tive democracy in Colombia.

Speaking to this Ambassador, he ad-
mitted: Yes, today it is about drugs,
and it is about money.

That is what we are dealing with
today. That is the passion. That is the
common link of those who are engaged
in a battle with the government. The
top fundraising enterprise of all three
of these organizations is drug traf-
ficking. They also are involved in ex-
tortion, kidnapping, and intimidation.
There are few, if any, legitimate polit-
ical objectives. They are narco-
terrorists.

In fact, this Senate has voted to
treat the guerrillas as such. Expanded
authorities passed by this Congress
allow the U.S. to support the Colom-
bians in their efforts against the insur-
gents, not just for the purpose of fight-
ing drug trafficking, but also for oppos-
ing the terrorist insurgent threat. All
three of these groups appear on the
State Department’s list of terrorist or-
ganizations.

As I said before, President Uribe, who
enjoys a great deal of popularity in Co-
lombia, was elected with a clear man-
date—that the narcoterrorists can be
dealt with only from a position of
strength. They must be weakened mili-
tarily to the point where they abandon
their enterprise.

Under the leadership of President
Uribe, the tide has begun to turn.
Kidnappings are down. Murders are
down. The terrorists in many instances
are laying down their weapons. Coca
eradication has reached record levels.
But the task is not yet finished.

It is important. It is not a matter of:
Well, we have put resources into Co-
lombia; when are we going to get it
done? As we well know, in this country
the battle about drugs and narcotics is
an ongoing battle. It is something
where what we have to do is maintain
the pressure, maintain the commit-
ment, maintain the consistency, and
not send a signal that somehow we are
putting a cap on it.

Again, the numbers we are talking
about here are very minimal, whether
it is the Armed Services Committee
recommendation of increasing the
military cap from 400 to 800 and the ci-
vilian cap from 400 to 600, with a total
increase of 600, versus the distin-
guished Senator from West Virginia
talking about 500. But the message is
not minimal.
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The understanding of this body of the
importance of what we are doing in Co-
lombia, and continuing to build upon
success, is important. That is not mini-
mal. What we do here will be heard in
Colombia. It will be heard around the
world. We have to do the right thing.

Under the Colombian Constitution,
President Uribe is limited to one term
in office. What this means is during the
final 20 months of President Uribe’s
term, there is a limited window of op-
portunity to seriously weaken these
groups and to move beyond this con-
flict that has devastated the Colom-
bian people for decades.

That is why I believe the time is
right to increase the cap, again slight-
ly increase the cap, on the number of
United States military and civilian
personnel in Colombia who are assist-
ing the Colombians. We are not talking
about lifting the cap entirely. We are
talking about increasing the number of
military personnel who can be in Co-
lombia at any one time to 800 and civil-
ians to 600. I applaud the chairman for
including this necessary provision in
the underlying bill.

This is not a blank check. Human
rights protections are still very much
in place. The United States Govern-
ment works only with Colombian secu-
rity forces who have been thoroughly
vetted. I am a strong believer in human
rights, and in each and every one of my
meetings with Colombian officials I
raise the human rights issue. I talk
about the importance that human
rights has in this country and has for
our support of what is going on in Co-
lombia. Human rights protections must
remain essential to our involvement in
Colombia, and the Colombians under-

stand that. President Uribe under-
stands that.
Moreover, the activities of U.S.

troops are limited. They are there to
train the Colombians. Our troops will
continue to operate from secure sites
only and will not be exposed to combat.

United States activities in Colombia
and the region will continue to deal
with the nonmilitary facets of Colom-
bia’s crisis as well. We are supporting
programs for internally displaced peo-
ple. We are encouraging alternative
crops so farmers are not growing coca
and they can make a living for them-
selves and their families. We are sup-
porting human rights and rule-of-law
efforts across the board.

For anyone familiar with the situa-
tion in Colombia, it is clear President
Uribe is bringing security, stability,
and law and order to a country that so
desperately needs it. Plan Colombia is
a Colombian strategy to retake the
country from the grip of mnarco-
terrorists. United States support for
Plan Colombia is predicated on a mu-
tual understanding of what is at stake
in Colombia, and a belief that the
United States and Colombians can
work together to address the crisis. We
have a critical window of opportunity
here to make a major push against
narcoterrorists in our own hemisphere
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during these final 20 months of Presi-
dent Uribe’s term.

When President Uribe was elected
and sworn in, there were mortar at-
tacks on his life. I think there have
been about 10 to 15 attempts on his life.
He is an extraordinarily brave indi-
vidual. So often we look around the
world and say: America will be there to
support you, but you have stand up for
yourselves. Colombians are standing
up. They are saying they want to win
this battle against narcoterrorism.

Ninety percent of the cocaine in this
country comes from Colombia. We
Americans—our Kkids, our families—
have a stake in the success of what
happens in Colombia. Again, this is the
time. This is the place to send a strong
signal that we will strengthen our ef-
forts against narcoterrorism.

The risk is the risk of doing nothing,
the risk of sending a signal that some-
how we are going to cap this and limit
our effort, that somehow this battle
against narcoterrorism is a short-term,
we-are-in-it-this-week and we-are-out-
next-week approach. This is not about
that. Again, we are not talking about a
civil war. We are talking about work-
ing hand in hand with a government
that is deeply committed, that has put
its own troops on the frontline, that
personally has made the commitment
not just of fighting narcoterrorism but
to economic reform, pension reform, a
commitment to human rights, to the
rule of law.

The right thing to do is to support
the Armed Services Committee rec-
ommendation. The right thing to do is
to reject the amendment of the distin-
guished Senator from West Virginia.

I yield the floor.

Mr. GRASSLEY. Mr. President, I rise
today to express my opposition to Sen-
ator BYRD’s amendment to Section 1052
which would cap the number of U.S.
military personnel and civilian con-
tractors operating in Colombia at 500
and 500, respectively. I support the cur-
rent committee language that in-
creases the caps to 800 and 600, respec-
tively, because it will enhance our ef-
forts to help the Uribe administration
stop the flow of drugs from their coun-
try and into ours.

The situation in Colombia is at a
critical point. We must ensure that it
continues to move in the right direc-
tion. Colombia is a strong ally and
major trading partner of the United
States and is critical to the stability of
the Western Hemisphere. It is also the
home of three major terrorist organiza-
tions that derive about 70 percent of
their funding from the production and
distribution of cocaine, nearly half of
which ends up on our streets. Their
violent activities are a result of the
need to maintain their narcotics trade,
which has resulted in the social and
economic instability of the country
and the region.

President Uribe has shown a strong
commitment to ending the drug trade
in Colombia by the end of his adminis-
tration in 2006. I am extremely encour-
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aged by his successes in drug eradi-
cation and his efforts to strengthen de-
mocracy and the rule of law. In 2003,
coca production was down 21 percent
and opium poppy was down 10 percent
from the previous year. So far this
year, the number of hectares of coca
eradicated and the number of drug sei-
zures are up from last year. We must
continue this success that is needed to
maintain domestic and international
support for the eradication program.

In Colombia, narcotics trafficking
and terrorist acts have made it one of
the most dangerous places in the
world. Last year, Vice President Fran-
cisco Santos-Calderon testified before
the Senate Drug Caucus that more
than 8,000 acts of terror were com-
mitted against the Colombian people
over the previous 5 years, including
over 30,000 violent deaths during each
of those years. However, since the vice
president’s testimony, there have been
significant reductions in the numbers
of homicides, assassinations,
kidnappings and other terrorist acts. I
am encouraged by these numbers and
know that these changes are very en-
couraging to the people of Colombia.

Our counter-narcotics efforts in Co-
lombia include military funding for
equipment, training and education pro-
grams for Colombian military per-
sonnel. Raising the existing personnel
caps will allow additional U.S. per-
sonnel to be made available to train
Colombian personnel, and will enhance
their ability to conduct their counter-
narcotics missions. We have a window
of opportunity here that we need to
take advantage of. The United States
must be willing to help the Colombian
government reach this goal. I strongly
urge my colleagues to oppose this
amendment and ensure an adequate
number of U.S. personnel available in
Colombia.

The PRESIDING OFFICER. Who
yields time?

Mr. LEVIN. I wonder if the Senator
from West Virginia would yield me 4
minutes.

The PRESIDING OFFICER. The Sen-
ator has 3% minutes remaining.

Mr. LEVIN. I wonder if he would
yield me 2 minutes.

Mr. BYRD. Mr. President, I yield the
full 3% minutes to my friend from
Michigan.

Mr. LEVIN. Mr. President, I thank
Senator BYRD.

The Byrd amendment allows for in-
creases. That is the most important
single point to make. There has been a
suggestion that somehow or other if
the Byrd amendment is adopted, that
would reflect some kind of a decrease
in support for what we are doing in Co-
lombia. The Byrd amendment provides
for an increase from the current level
both on the military side and on the ci-
vilian side. The current military level
is 400. The Byrd amendment allows for
an increase to 500.

On the civilian side, the current level
in law is 400. The Byrd amendment pro-
vides for an increase to 500. So both on
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the military and the civilian personnel,
the cap is raised by the Byrd amend-
ment—not as far as the bill before us
raises it. The committee raised it by
more than that. But the question is by
how much will we raise the cap, not
whether we are going to raise the cap.

The Byrd amendment is a more mod-
est increase. It is a more gradual in-
crease. It is appropriate in terms of the
circumstances in the world today. We
have our troops spread all over. There
are great needs, including in Colombia.
I happen to agree with my good friend
from Minnesota that we have successes
in Colombia. I have been there, too. I
have witnessed some of these successes.
I support our efforts in Colombia. But
given the kind of commitments that we
have around the world, given the kind
of demands on our troops around the
world, it seems to me that a modest in-
crease is called for at this time.

Again, we are not talking about re-
ductions, we are talking about in-
creases. The House of Representatives
did not allow for an increase on the ci-
vilian side at all. They would retain
the current cap of 400. The Byrd
amendment would allow for that to go
up to 500.

An increase, yes; an endorsement of
what is going on in terms of the efforts
in Colombia, yes, because if we raise
the cap, that does reflect an endorse-
ment of those activities. But given the
requirements for our troops around the
world, the demands upon us, this kind
of a modest increase is appropriate.

Finally, it is unlikely that they will
be able to use this many additional
forces in any event. According to the
State Department, the dates for in-
creases in personnel are not just going
to depend on our approval but also on
program developments, personnel
availability, and circumstances that
exist on the ground.

The Byrd amendment represents a
very proper, cautious, modest increase
in flexibility for our Defense Depart-
ment and State Department. It is ap-
propriate that there be an increase but
not as large as is currently in the bill.

I support the Byrd amendment.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. COLEMAN. Mr. President, how
much time do we have remaining?

The PRESIDING OFFICER. There is
5% minutes on your side.

Mr. COLEMAN. Mr. President, the
recommendation of the Armed Services
Committee is a proper, cautious, mod-
erate increase. That is what we are
talking about. The numbers are not
that great, but the message is signifi-
cant. The message is significant. What
we have is a recommendation, devel-
oped by General Hill from SOUTHCOM,
saying this is what we need to make
sure we are living up to our commit-
ment and to modestly strengthen our
commitment, that we have seen suc-
cess. Let’s reward success. Again, in a
proper, cautious way.

I agree with my distinguished col-
league from Michigan. That is the kind
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of increase we need. But we are seeing
success with murder down, kidnapping
down. We are seeing great courage
from President Uribe. We see Colom-
bians step to the plate. We have to
maintain the pressure. We are not talk-
ing about civil war. We are talking
about a battle against terrorist organi-
zations. Winning this battle will have a
direct impact on the lives of Ameri-
cans. It will have a direct impact on
slowing the flow of cocaine and nar-
cotics into this country.

On both sides of the aisle our col-
leagues are seeking the same outcome;
that is, to have a proper, cautious,
moderate increase in strength. But it
would be wrong to send a signal to re-
ject the recommendation, the thought-
ful, reasoned, rational, proper, cautious
recommendation of the Armed Services
Committee on this issue. Let us send
the right message and let us do the
right thing by upholding the judgment
of the Armed Services Committee, by
not stepping back, not by placing the
caps that this amendment would place.

Let’s reaffirm our commitment to
Colombia, to the world, about fighting
narcoterrorism and winning this bat-
tle.

I reserve the remainder of our time.

The PRESIDING OFFICER. The Sen-
ator from West Virginia has 19 seconds.

Mr. BYRD. Mr. President, have the
yeas and nays been ordered on this
amendment?

The PRESIDING OFFICER. They
have not.

Mr. BYRD. I ask for the yeas and
nays on this amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be.

The yeas and nays have been ordered.

Mr. BYRD. I yield back the remain-
der of my time.

The PRESIDING OFFICER. Time is
yielded back.

AMENDMENT NO. 3384, AS FURTHER MODIFIED

The PRESIDING OFFICER. Under
the previous order, the pending amend-
ment is Bond amendment No. 3384 on
which there is no time limit.

The Senator from Missouri.

Mr. BOND. Mr. President, I call up
amendment No. 3384 and ask unani-
mous consent to incorporate the modi-
fications that are at the desk.

The PRESIDING OFFICER. Is there
objection to modifying the amend-
ment?

Without objection, it is so ordered.

The amendment, as further modified,
is as follows:

At the end of subtitle D of title XXXI, in-
sert the following:

SEC. 3146. INCLUSION OF CERTAIN FORMER NU-
CLEAR WEAPONS PROGRAM WORK-
ERS IN SPECIAL EXPOSURE COHORT
UNDER THE ENERGY EMPLOYEES
OCCUPATIONAL  ILLNESS COM-
PENSATION PROGRAM.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Emnergy workers at the former
Mallinkrodt facilities (including the St.
Louis downtown facility and the Weldon
Springs facility) were exposed to levels of
radionuclides and radioactive materials that
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were much greater than the current max-
imum allowable Federal standards.

(2) The Mallinkrodt workers at the St.
Louis site were exposed to excessive levels of
airborne uranium dust relative to the stand-
ards in effect during the time, and many
workers were exposed to 200 times the pre-
ferred levels of exposure.

(3)(A) The chief safety officer for the
Atomic Energy Commission during the
Mallinkrodt-St. Louis operations described
the facility as 1 of the 2 worst plants with re-
spect to worker exposures.

(B) Workers were excreting in excess of a
milligram of uranium per day causing kid-
ney damage.

(C) A recent epidemiological study found
excess levels of nephritis and kidney cancer
from inhalation of uranium dusts.

(4) The Department of Energy has admit-
ted that those Mallinkrodt workers were
subjected to risks and had their health en-
dangered as a result of working with these
highly radioactive materials.

(56) The Department of Energy reported
that workers at the Weldon Springs feed ma-
terials plant handled plutonium and recycled
uranium, which are highly radioactive.

(6) The National Institute of Occupational
Safety and Health admits that—

(A) the operations at the St. Louis down-
town site consisted of intense periods of
processing extremely high levels of radio-
nuclides; and

(B) the Institute has virtually no personal
monitoring data for Mallinkrodt workers
prior to 1948.

(7) The National Institute of Occupational
Safety and Health has informed claimants
and their survivors at those 3 Mallinkrodt
sites that if they are not interviewed as a
part of the dose reconstruction process, it—

(A) would hinder the ability of the Insti-
tute to conduct dose reconstruction for the
claimant; and

(B) may result in a dose reconstruction
that incompletely or inaccurately estimates
the radiation dose to which the energy em-
ployee named in the claim had been exposed.

(8) Energy workers at the ITowa Army Am-
munition Plant (also known as the Bur-
lington Atomic Energy Commission Plant
and the Iowa Ordnance Plant) between 1947
and 1975 were exposed to levels of radio-
nuclides and radioactive material, including
enriched uranium, plutonium, tritium, and
depleted uranium, in addition to beryllium
and photon radiation, that are greater than
the current maximum Federal standards for
exposure.

(9) According to the National Institute of
Occupational Safety and Health—

(A) between 1947 and 1975, no records, in-
cluding bioassays or air samples, have been
located that indicate any monitoring oc-
curred of internal doses of radiation to which
workers described in paragraph (8) were ex-
posed;

(B) between 1947 and 1955, no records, in-
cluding dosimetry badges, have been located
to indicate that any monitoring occurred of
the external doses of radiation to which such
workers were exposed;

(C) between 1955 and 1962, records indicate
that only 8 to 23 workers in a workforce of
over 1,000 were monitored for external radi-
ation doses; and

(D) between 1970 and 1975, the high point of
screening at the Iowa Army Ammunition
Plant, only 25 percent of the workforce was
screened for exposure to external radiation.

(10) The Department of Health and Human
Services published the first notice of pro-
posed rulemaking concerning the Special Ex-
posure Cohort on June 25, 2002, and the final
rule published on May 26, 2004.

(11) Many of those former workers have
died while waiting for the proposed rule to be
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finalized, including some claimants who
were waiting for dose reconstruction to be
completed.

(12) Because of the aforementioned reasons,
including the serious lack of records and the
death of many potential claimants, it is not
feasible to conduct valid dose reconstruc-
tions for the Iowa Army Ammunition Plant
facility or the Mallinkrodt facilities.

(b) INCLUSION OF CERTAIN FORMER WORKERS
IN COHORT.—Section 3621(14) of the Energy
Employees Occupational Illness Compensa-
tion Program Act of 2000 (title XXXVTI of the
Floyd D. Spence National Defense Authoriza-
tion Act for Fiscal Year 2001 (as enacted into
law by Public Law 106-398); 42 U.S.C.
73841(14)) is amended—

(1) by redesignating subparagraph (C) as
subparagraph (D); and

(2) by inserting after subparagraph (B) the
following new subparagraph (C):

“(C) Subject to the provisions of section
3612A and section 3146(e) of the National De-
fense Authorization Act for Fiscal Year 2005,
the employee was so employed for a number
of work days aggregating at least 45 work-
days at a facility operated under contract to
the Department of Energy by Mallinkrodt
Incorporated or its successors (including the
St. Louis downtown or ‘Destrehan’ facility
during any of calendar years 1942 through
1958 and the Weldon Springs feed materials
plant facility during any of calendar years
1958 through 1966), or at a facility operated
by the Department of Energy or under con-
tract by Mason & Hangar-Silas Mason Com-
pany at the Iowa Army Ammunition Plant
(also known as the Burlington Atomic En-
ergy Commission Plant and the Iowa Ord-
nance Plant) during any of the calendar
years 1947 through 1975, and during the em-
ployment—

‘(1)@ was monitored through the use of
dosimetry badges for exposure at the plant of
the external parts of an employee’s body to
radiation; or

“(IT) was monitored through the use of bio-
assays, in vivo monitoring, or breath sam-
ples for exposure at the plant to internal ra-
diation; or

‘(i) worked in a job that had exposures
comparable to a job that is monitored, or
should have been monitored, under standards
of the Department of Energy in effect on the
date of enactment of this subparagraph
through the use of dosimetry badges for
monitoring external radiation exposures, or
bioassays, in vivo monitoring, or breath
samples for internal radiation exposures, at
a facility.”.

(¢c) FUNDING OF COMPENSATION AND BENE-
FITS.—(1) Such Act is further amended by in-
serting after section 3612 the following new
section:

“SEC. 3612A. FUNDING FOR COMPENSATION AND
BENEFITS FOR CERTAIN MEMBERS
OF THE SPECIAL EXPOSURE CO-
HORT.

‘‘(a) AUTHORIZATION OF APPROPRIATIONS.—
There is hereby authorized to be appro-
priated to the Department of Labor for each
fiscal year after fiscal year 2004 such sums as
may be necessary for the provision of com-
pensation and benefits under the compensa-
tion program for members of the Special Ex-
posure Cohort described in section 3621(14)(C)
in such fiscal year.

““(b) PROHIBITION ON USE FOR ADMINISTRA-
TIVE COSTS.—(1) No amount authorized to be
appropriated by subsection (a) may be uti-
lized for purposes of carrying out the com-
pensation program for the members of the
Special Exposure Cohort referred to in that
subsection or administering the amount au-
thorized to be appropriated by subsection (a).

‘(2) Amounts for purposes described in
paragraph (1) shall be derived from amounts
authorized to be appropriated by section
3614(a).
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‘‘(c) PROVISION OF COMPENSATION AND BENE-
FITS SUBJECT TO APPROPRIATIONS ACTS.—The
provision of compensation and benefits under
the compensation program for members of
the Special Exposure Cohort referred to in
subsection (a) in any fiscal year shall be sub-
ject to the availability of appropriations for
that purpose for such fiscal year and to ap-
plicable provisions of appropriations Acts.”.

(2) Section 3612(d) of such Act (42 U.S.C.
7384e(d)) is amended—

(A) by inserting ‘(1) before ‘‘Subject’’;
and

(B) by adding at the end the following new
paragraph:

‘(2) Amounts for the provision of com-
pensation and benefits under the compensa-
tion program for members of the Special Ex-
posure Cohort described in section 3621(14)(C)
may be derived from amounts authorized to
be appropriated by section 3612A(a).”’.

(d) OFFSET.—The total amount authorized
to be appropriated under subtitle A of this
title is hereby reduced by $61,000,000.

(e) CERTIFICATION.—Funds shall be avail-
able to pay claims approved by the National
Institute of Occupational Safety and Health
for a facility by reason of section 3621(14)(C)
of the Energy Employees Occupational Il1-
ness Compensation Program Act of 2000, as
amended by subsection (b)(2), if the Director
of the National Institute of Occupational
Safety and Health certifies with respect to
such facility each of the following:

(1) That no atomic weapons work or re-
lated work has been conducted at such facil-
ity after 1976.

(2) That fewer than 50 percent of the total
number of workers engaged in atomic weap-
ons work or related work at such facility
were accurately monitored for exposure to
internal and external ionizing radiation dur-
ing the term of their employment.

(3) That individual internal and external
exposure records for employees at such facil-
ity are not available, or the exposure to radi-
ation of at least 40 percent of the exposed
workers at such facility cannot be deter-
mined from the individual internal and ex-
ternal exposure records that are available.

(f) It is the sense of the Senate that all em-
ployees who are eligible to apply for benefits
under the compensation program established
by the Energy Employees Occupational Ill-
ness Compensation Act should be treated
fairly and equitably with regard to inclusion
under the special exposure cohort provisions
of this Act.

Mr. BOND. Mr. President, we are not
going to take much time, although I
see my colleague from Iowa is here.
This is a measure designed to com-
pensate the former energy workers at
the Mallinkrodt site in the St. Louis,
MO, area and the Iowa atomic energy
workers at what was known as the Bur-
lington Atomic Energy Commission
plant and the Iowa ordinance plant.

We have gone through many
iterations trying to work it out to
make sure that all sides are com-
fortable. I appreciate the courtesies of
the New York Senators who have
issues. We look forward to working
with them on solving their issues.
There has been a great deal of work put
into this. Some people may think it is
small, when it is less than a couple
hundred million dollars, but let me tell
you, this is huge to the former workers
and their families who are directly af-
fected.

I went back to Missouri last Friday,
after we had talked about this on the
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Senate floor. I met with some of the
workers and some of their families.
The young woman who has been the
leader in this effort, Denise Brock, was
there. She told me how much this
meant to her mother, who lost her hus-
band several years ago as a result of
the cancers brought on by excessive ra-
diation. She also told me that when I
spoke last Thursday about Jim
Mitalski, a former Mallinkrodt worker
who had gone into the hospital and
slipped into a coma—he lost a foot, had
multiple cancers—she said she made a
recording of the floor remarks I made,
took it down and played it next to
Mitalski’s bedside where he seemed to
be in a deep sleep. She said as she
played it and we mentioned his name,
she saw a smile come over his face, and
she believed that he did know that we
were going to do something. Unfortu-
nately, Mr. Mitalksi has since died.

That is happening to workers in
Iowa, in Missouri, and all across the
country. Yes, they were on the fore-
front. They were the atomic warriors,
and they made what nobody knew at
that time were great sacrifices of their
health so we could win World War II.

Mr. President, I thank the Chair and
I thank all of the people who worked
on this issue.

I thank all parties for their assist-
ance. I urge adoption of this after the
appropriate comments are made.

The PRESIDING OFFICER (Ms. MUR-
KOWSKI). The Senator from Iowa is rec-
ognized.

Mr. HARKIN . Madam President, my
colleague from Missouri, Senator
BoND, and I have been working very
hard on this amendment to address the
very serious situation faced by former
Department of Energy workers in Iowa
and Missouri. I thank Senator BOND for
his leadership on this issue, and for
working very closely to address this
very problematic situation. We have
also worked very closely with the
chairman and the ranking member in
reaching an agreement enabling us to
get this amendment done. I thank both
Senator WARNER and Senator LEVIN
and their respective staffs for all of
their help in reaching this agreement.

This amendment authorizes adding
workers who were employed in nuclear
weapons facilities in Missouri and Iowa
who are suffering from serious cancers
to the group of workers who are al-
ready eligible for automatic compensa-
tion. The groups of workers eligible for
automatic compensation, a ‘‘special ex-
posure cohort, as it is called”, already
exists for workers from Kentucky,
Ohio, Alaska, and Tennessee.

But since this original legislation
was passed in 2000, we have learned a
great deal more about the facilities in
Iowa and Missouri that makes it nec-
essary to include the Iowa and Mis-
souri workers in the special exposure
cohort as well.

In Iowa, over the last 4 years, we
have discovered there are virtually no
documents that exist that show what
workers at the Iowa Army Ammuni-
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tion Plant were exposed to between
1947 and 1975. This makes it almost im-
possible to estimate radiation doses re-
ceived by the workers, a required step
before they can be compensated.

Almost 4 years into this program,
only 38 Iowans have received com-
pensation. Of the people who worked at
these plants assembling nuclear weap-
ons, working with very highly radio-
active materials, some are still alive
and are elderly, but they are ill and
they are dying.

My friend from Missouri spoke about
visiting some of his workers in Mis-
souri. I, too, have had that experience
over the last several years—visiting
my fellow Iowans who worked at the
Iowa Army Ammunition Plant during
those years after World War II, up until
about 1975. They are ill and they are
dying and far too many of them are
suffering from very painful cancers.

In fact, it is most poignant that this
is happening right now because the in-
dividual who first brought this to my
attention several years ago, Bob An-
derson, is once again ill himself. In
1997, Bob wrote me a letter and said
that he and some of the former workers
at the Iowa Army Ammunition Plant
had contracted cancers. Many were
dying and he knew they had been ex-
posed to radiation, and he asked was
there anything I could do about it be-
cause they were not getting any med-
ical help whatsoever.

I, then, wrote a letter to the Depart-
ment of the Army to inquire about
this. I received a reply from the De-
partment of the Army that said basi-
cally there were no nuclear weapons
ever assembled there. Well, we just
took the answer from the Army and
sent it back out to Bob Anderson. This
upset him greatly. He came back into
my office in Iowa and said: Wait a
minute. They are wrong; we assembled
nuclear weapons there for almost 30
years.

So we started looking at it further,
and we found that the Department of
the Army was wrong. We had gotten
misinformation from the Department
of the Army. We finally dug back
through the DOE and the old Atomic
Energy files and found out that, in
fact, they had assembled nuclear weap-
ons at TAAP for close to 30 years. This
was all very confusing. We finally got
it straightened out. These workers
were exposed to radiation, they weren’t
told what they were being exposed to
and they were told at the time this was
top secret that they could not discuss
it with anyone, that they could receive
prison terms if they were to talk about
this with anyone.

Many of these people became sick
and many died without ever having
breathed a word that they had worked
assembling nuclear weapons because
they were loyal, patriotic citizens.
They had taken an oath and were
sworn to secrecy that they would not
talk about it. Even today some still
will not speak about the work they did.

Well, for those who are left, we fi-
nally got it cleared that they could
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talk about it openly with their doctors,
their health care practitioners. But
Bob Anderson is the one person sin-
gularly responsible for highlighting
and bringing to the public attention
what happened at the Iowa Army Am-
munition Plant, the person who started
the ball rolling, so to speak, to get us
to understand that there were all these
workers who had been exposed but who
are unaccounted for.

Bob Anderson is the one who was re-
sponsible for us and for the Depart-
ment of Energy now looking at the De-
partment of the Army trying to find
the records, and now understanding
that there are no records. There are no
dosage records for these people.

Several years ago, when he first con-
tacted my office about this, he had
been diagnosed with lymphoma. He has
struggled with it ever since. As we
speak today, Bob Anderson is in a hos-
pital. He had his thyroid taken out. I
spoke with his wife the other day on
the phone while he was undergoing sur-
gery. Later on, after he had gotten out,
the doctor told her that his cancerous
thyroid was the largest swollen thyroid
he had ever seen in his life.

We are now waiting for the biopsies.
We are hoping it has not spread. But as
we stand here today, Bob Anderson lies
in a hospital bed waiting to find out if
he now has a second kind of cancer,
thyroid cancer, on top of his
lymphoma. Bob Anderson who side by
side with other IAAP workers spent
many years assembling nuclear weap-
ons, who had been exposed to radiation,
who had not been told what he was ex-
posed to, and who did not wear dosage
badges. All Bob Anderson is asking for
is fair treatment, and that is what we
are accomplishing today. That is what
the managers of the bill have agreed
to.

So I would like to extend a big thank
you to Senator WARNER and Senator
LEVIN and their staffs for helping us
get this through. These are people who
are suffering, they are dying. They
need help, and they have no place to
turn other than us in the U.S. Con-
gress.

As I said, some people were put into
that cohort in 2000. We recognized then
that there would be people out there
for whom there were no records, and
for whom fairness would require that
they should be put into that special co-
hort. That is what this amendment
does. This amendment is an important
step in that direction: to get these peo-
ple put into that special cohort to pro-
vide them automatic compensation.

Again, I thank my colleague from
Missouri for his leadership and help on
this issue. I also again thank Senator
WARNER and Senator LEVIN and their
respective staffs for helping us work
this out. I thank Bob Anderson for his
courageous stand, for over the last sev-
eral years never giving up, for his advo-
cacy, not just on his own behalf but for
thousands of his fellow workers in Iowa
and, I daresay, in Missouri and other
places. Even as he lies in the hospital,
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I want him to know we are doing ev-
erything we can to right this wrong
and to get compensation to those
former nuclear weapons workers.

Madam President, I yield the floor
and suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HARKIN. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to
amendment No. 3384, as further modi-
fied. Is there further debate? The Sen-
ator from Missouri.

Mr. TALENT. Madam President, I ap-
preciate the chance to offer a word or
two on the amendment. My friend from
Missouri and my friend from Iowa have
covered the ground very well. In part, I
rise to compliment them on their dog-
ged tenacity on behalf of these workers
who deserve this compensation and
now have a chance of receiving it be-
cause of their hard work.

I also compliment the managers of
the bill who, even though in their
States they do not have people directly
involved in this, have seen the plight of
our Missouri workers and Iowa workers
and have worked with us to get this
amendment adopted.

It simply means workers in Iowa and
Missouri are going to have the same
opportunity to get this compensation
under expedited rules and procedures
that already exist in other States so
they will actually have some recourse
and some compensation for the ill-
nesses they have suffered because of
this overexposure, and they will get it
before they pass away because of the
cancers that have resulted.

There have been many tragic in-
stances where people have fought for
this compensation, have waited for
what the law says they are entitled to,
and have never gotten it. This amend-
ment holds out hope now that we will
be able to do justice in these cases.

I compliment my friend from Iowa
and my colleague from Missouri for
their very hard work, and I join them
in offering and supporting the amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Madam President, I com-
mend the Senators who have been in-
volved in again bringing this issue to
the forefront, fighting the hard fight
that was necessary for this to be ac-
complished.

As far as I know, there are no other
Senators at this point who wish to talk
about this modified amendment. As far
as we are concerned, it can be adopted.

Mr. SCHUMER. Mr. President, I
would like to acknowledge Senator
WARNER and Senator LEVIN for their ef-
forts on this legislation, which is vital
to the men and women of our military
and our national security. At this
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time, I, along with my colleague Sen-
ator CLINTON, would like to engage
Senators WARNER and LEVIN in a col-
loquy regarding the needs of employees
who worked in Department of Energy,
DOE, and DOE-contractor facilities on
atomic weapons-related production in
New York and throughout the United
States.

Mrs. CLINTON. I also wish to recog-
nize the efforts of my friends from Vir-
ginia and Michigan on this bill and
their willingness to engage in this col-
loquy in order to discuss the needs of
New York’s former nuclear workers
and the necessity of providing them
with prompt access to the compensa-
tion they have earned through service
to this country.

Mr. WARNER. I thank the Senators
from New York for their remarks, and
would be happy to engage them in a
colloquy.

Mr. LEVIN. I am also happy to en-
gage in this colloquy with the Senators
form New York.

Mr. SCHUMER. I thank my esteemed
colleagues, Mr. WARNER and Mr. LEVIN,
for recognizing the common plight
among sick workers throughout our
great Nation. In my home State of New
York, thousands of nuclear workers la-
bored for decades during the cold war
in hazardous conditions at DOE and
contractor facilities unaware of the
health risks. These workers helped to
create the huge nuclear arsenal that
served as a deterrent to the Soviet
Union during the cold war, but many
paid a high price in terms of their
health. It is now our obligation to as-
sist them in all possible ways, so that
their sacrifices do not go unrecognized.

Mrs. CLINTON. I wholeheartedly
agree with the senior Senator from
New York. Our State’s contribution to
America’s security throughout the cold
war was large and important. New
York is home to 36 former atomic
weapons employer sites and DOE facili-
ties—more than any other State in the
Nation. Fourteen of these facilities are
located in the western New York re-
gion alone.

Under the Energy Employees Occupa-
tional Illness Compensation Act of
2000, Congress made a promise to the
people who worked at these sites and
others like them across the country
that they would receive uniform, time-
ly compensation under the act under
certain conditions. But to date, NIOSH
has completed just one of the many
needed site profiles in New York that
are needed to administer the program.

One of the provisions of that act pro-
vides for what is known as a special ex-
posure cohort. The act named facilities
in four States that would be added to
the special cohort, which in essence re-
sults in prompt payment of benefits
under the act without the need to go
through a dose reconstruction process.

The Bond-Harkin amendment would,
under certain conditions, add several
facilities in Missouri and Iowa to this
special exposure cohort. I am very
sympathetic to the plight of these
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workers, but I am even more concerned
about the workers that I represent.
Many of the New York workers are in
very similar plights as the workers in
Missouri and Iowa who might be helped
by the Bond-Harkin amendment.

I am encouraged that the amendment
recognizes this fact, in that it includes
a sense of the Senate declaring that all
eligible employees deserve fair and eq-
uitable consideration under the act’s
special exposure cohort provisions.

Mr. SCHUMER. I agree, and hope
that when the Bond-Harkin amend-
ment is discussed in conference, the
Senators from Virginia and Michigan
will take into consideration the work-
ers in New York and throughout the
country who share a similar set of cir-
cumstances to those workers in Iowa
and Missouri. In particular, I would
ask that they look at how the special
exposure cohort issue can be addressed
in the most equitable way possible, and
contemplate options that would pro-
vide for equitable access to the special
exposure cohort for New York’s work-
ers.

Mrs. CLINTON. I echo the request of
my colleague from New York. I would
also ask whether the Senators from
Virginia and Michigan share our under-
standing that the Bond-Harkin amend-
ment to the National Defense Author-
ization Act of 2004 does not in any way
reflect the view that New York’s work-
ers or those of any other State are less
deserving of access to special cohorts
than those named in the amendment.

Mr. WARNER. Mr. President, I thank
my esteemed colleagues from New
York for their dedication to this cause.
We indeed recognize the sacrifice work-
ers made throughout our country in
the nuclear arms buildup of the cold
war and will endeavor to take into ac-
count the similar situations that exist
for nuclear workers throughout our
great Nation. I agree with their assess-
ments of the Bond-Harkin amendment
and assure the Senators from New
York that I will take their concerns
into consideration when conferencing
the House and Senate bills.

Mr. LEVIN. I join my friend from
Virginia in recognizing the commit-
ment of the Senators from New York
to finding a solution to this critical
problem. I share their understanding
regarding the scope and intent of the
Bond-Harkin amendment, and will do
our best to address their concerns when
conferencing the House and Senate
bills.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 3384, as further modified.

The amendment (No. 3384), as further
modified, was agreed to.

Mr. LEVIN. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. COCHRAN. Madam President, I
ask unanimous consent that the call-
ing of the quorum be rescinded.
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The PRESIDING OFFICER. Without

objection, it is so ordered.
UNANIMOUS CONSENT REQUEST—S. 2507

Mr. COCHRAN. Madam President, I
ask unanimous consent that the Sen-
ate proceed to the immediate consider-
ation of Calendar No. 580, S. 2507; that
the Cochran amendment at the desk be
agreed to, the bill, as amended, be read
the third time and passed, the motion
to reconsider be laid upon the table,
and any statements be printed in the
RECORD.

Mr. REID. Madam President, reserv-
ing the right to object, I have spoken
with the distinguished junior Senator
from Michigan, Ms. STABENOW. She has
some problems with the way this piece
of legislation is written. She thinks
there should be more attention focused
on fruits and vegetables. She would
like to have further discussion with the
distinguished senior Senator from Mis-
sissippi.

As a result of that, I hope something
can be worked out on this. I reluc-
tantly note my objection on behalf of
my friend from Michigan.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. COCHRAN. I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Madam President, the
managers of the bill, in consultation
with the leadership, are making
progress, I assure colleagues.

————

MORNING BUSINESS

Mr. WARNER. At this point in time,
I ask unanimous consent that the Sen-
ate go into a period of morning busi-
ness, with Senators allowed to speak
for up to 8 minutes each, with the right
to petition for other time if there is no
objection by others waiting, and the
Senate resume consideration of the au-
thorization bill at the hour of 1:40.

Mr. ENSIGN. If we could modify the
unanimous consent that I be recog-
nized at 1:05 to speak for 8 minutes.

Mr. WARNER. I have no objection to
that.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER
HAGEL). The Senator from Nevada.

————

OIL-FOR-FOOD PROGRAM

Mr. ENSIGN. Mr. President, I rise to
speak about the Oil-for-Food scandal. I
do so because I have been told that
high ranking officials at the State De-
partment and Paul Volcker, who is
heading up the U.N. investigation, be-
lieve Senators are not personally com-
mitted to gaining access to all relevant

(Mr.
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documents, including U.N. audits. That
is not true.

A Dbipartisan group of Senators, in-
cluding ranking members from the
Armed Services and Foreign Relations
Committees, wrote to Mr. Bremer in
Iraq asking him to secure the Oil-for-
Food documents.

I ask unanimous consent that the
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, June 9, 2004.
Hon. L. PAUL BREMER, IIT,
Administrator, Coalition Provisional Authority,
Baghdad, Iraq.

DEAR MR. BREMER: We are writing to in-
quire about the status of documents relating
to the United Nations ‘‘Oil-for-Food’’ Pro-
gram (OFF Program), and express our con-
cerns about recent developments that could
jeopardize American interests with respect
to those documents.

The Section 2007 report submitted to Con-
gress in April states that you have ordered
“all relevant records in Iraq ministries be
inventoried and protected so that they can
be made available’ for certain investigations
into the OFF Program. We also understand
that the Coalition Provisional Authority
(CPA) has recently entered into a Memo-
randum of Understanding with the Inde-
pendent Inquiry Committee (IIC) regarding
the sharing of documents and information
relating to the OFF Program.

Our concern is that all documents related
to the OFF Program be secured not only for
the IIC and the Iraqi Board of Supreme Audit
(BSA), but also for investigations conducted
by Congressional committees. Accordingly,
we request that the CPA work with the In-
spector General’s Office of the Department of
Defense (DoD IG) to secure a copy of all doc-
uments that are being gathered for the BSA
and the IIC investigations. Once such docu-
ments are secured, a complete set of docu-
ments relevant to the OFF Program should
be delivered within sixty (60) days or no later
than August 31, 2004, to the General Account-
ing Office for further delivery, upon request,
to any Congressional committee of com-
petent jurisdiction. Please identify by no
later than June 11, 2004, a person at the CPA
and at DoD IG responsible for securing the
documents in response to this request.

We are sure you will agree that these docu-
ments should be secured for all investiga-
tions into the OFF Program, whether in Iraq
or the United States. In light of the recent
dissolution of the Iraqi Governing Council,
the formation of a new Iraqi government
ahead of schedule, and the rapidly-approach-
ing June 30th turnover date, we are con-
cerned that American access to such docu-
ments will be jeopardized. Accordingly, we
believe that the documents should be se-
cured, duplicated, and delivered to DoD IG
prior to June 30, 2004.

Sincerely,
NORM COLEMAN,
CARL LEVIN,
SAXBY CHAMBLISS,
JOSEPH R. BIDEN, Jr.,
LINDSEY GRAHAM,
JOHN ENSIGN.

Mr. ENSIGN. Congressional inves-
tigators have an interest in making
sure those documents are available and
accessible. A subpoena has been served
on BNP by the Permanent Sub-
committee on Investigations. Chair-
man COLEMAN and the ranking Demo-
crat, Senator LEVIN, have also sent let-
ters seeking Oil-for-Food documents to
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the State Department and the General
Accounting Office.

An amendment to the Defense bill,
which would help Congress to conduct
its own inquiries into the Oil-for-Food
Program was passed unanimously. We
want access to those documents. We
wish the Volcker panel well; however,
we are not going to abandon the duty
of this Congress to conduct proper
oversight or subcontract that role to
an international body. The stakes are
much too high.

We now believe that Saddam Hussein,
corrupt U.N. officials, and corrupt well-
connected countries were the real bene-
factors for the Oil-for-Food Program.
They profited from illegal oil ship-
ments, financial transactions, Kkick-
backs, and surcharges, and allowed
Saddam Hussein to build up his armed
forces and live in the lap of luxury.

The evidence in this far-reaching
scandal tells an unbelievable story. Our
own U.S. General Accounting Office es-
timates that Saddam Hussein siphoned
off $4.4 billion through oil sale sur-
charges. Saddam Hussein also de-
manded Kkickbacks on the humani-
tarian relief side from suppliers which
amounted to 10 to 20 percent on many
contracts. Saddam used this revenue to
rebuild Iraq’s military capabilities, to
maintain lavish palaces, buy loyalty,
oppress his people, and perhaps finan-
cially support terrorism.

And as Claude Haknes-Drielsma, an
IGC consultant investigating the scan-
dal, testified, the secret payments . . .
“provided Saddam Hussein and his cor-
rupt regime with a convenient vehicle
through which he bought support,
internationally by bribing political
parties, companies, and journalists . . .
This secured the cooperation and sup-
port of countries that included mem-
bers of the Security Council of the
United Nations.”

The United Nations should be embar-
rassed. What resulted from the good-
will gesture was international scandal,
corruption at the highest levels, and
suffering Iraqi citizens—not exactly a
model U.N. program.

Tasked by the international commu-
nity to deny Saddam Hussein the abil-
ity to rebuild his military apparatus
while providing humanitarian needs,
the United Nations allowed the corrupt
to become richer and innocent Iraqis to
be oppressed. Today we have a chance
to rectify that injustice. We must de-
mand that the United Nations cooper-
ate completely with efforts to extrapo-
late the truth from this scandal and
punish the guilty.

Unfortunately, that does not appear
to be happening, as William Safire
notes in a recent column entitled
“Tear Down This UN Stonewall.” He
talks about how Paul Volcker’s first
choices for staffing the U.N.’s own Oil-
for-Food—

. . were turned off not just by the lack of
subpoena or oath-requiring power . . . but by
an inadequate budget to dig into the largest
financial rip-off in history. As a result, after
nearly three months, a foot-dragging bu-
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reaucracy has successfully frustrated the
independent committee dependent on it.

We know that officials acting on be-
half of Benon Sevan, the executive di-
rector of the Oil-for-Food Program for
the United Nations, who is personally
implicated in the scandal, are asking
contractors not to release documents
relating to the program to congres-
sional investigators without first get-
ting U.N. authorization. We know the
U.S. has asked for copies of the U.N. in-
ternal audit reports on this program,
and the U.N. denied our request. I will
include an exchange of letters to that
effect in the RECORD.

It was reported recently that the
head of the U.N.’s own inspector gen-
eral’s office himself is now being inves-
tigated by the United Nations. The
U.N. should be more interested in
bringing the truth to light than trying
to protect its tattered reputation and
its corrupt officials. I hope the Volcker
panel gets the tools it needs from the
U.N. to do a thorough investigation of
the Oil-for-Food Program. The Volcker
panel work does not obviate the need
for the U.S. Congress to conduct its
own investigation.

My amendment ensures that the Oil-
for-Food documents in Iraq are secured
before the June 30 handover and that
copies are brought to the United
States. Right now it is unclear what
will happen to those documents fol-
lowing the June 30 handover. The
amendment also requires U.S. agencies
to provide relevant congressional com-
mittees access to Oil-for-Food docu-
ments. Additionally, it calls on the
U.S. to use its voice and vote to get ac-
cess to U.N. Oil-for-Food audits and
core documents.

Lastly, it mandates a GAO review of
the Oil-for-Food Program. Under the
Helms-Biden U.N. reform legislation
which was signed into law, as this
amendment makes clear, we believe
the GAO should have access to U.S.
documents relating to the Oil-for-Food
Program.

We in the Congress have a choice to
make. We could do nothing and allow
the word ‘‘humanitarianism” to be the
new code word for corruption and scan-
dal from here on out, or we can stand
up and make the United Nations right-
fully accountable for the corruption
that has harmed innocent Iraqis.

The answer is clear: We must act.

The U.N. is broken. If the Security
Council is to function, there cannot be
questions as to whether members are
more interested in lining their pockets
than preserving security. We have to
make sure Iraqi government officials
get a clear message that the corruption
and kickbacks of the Saddam Hussein
regime—potentially aided and abetted
by U.N. officials—will no longer be tol-
erated.

I thank my colleagues for helping to
craft this amendment. LINDSAY
GRAHAM took the lead in achieving this
consensus. Senators CHAMBLISS, COLE-
MAN, LUGAR, KYL, ENZI, and the major-
ity leader all made important con-
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tributions, as did the minority, in fi-
nalizing the language. This was truly a
collaborative process.

I ask unanimous consent that the
letters I mentioned earlier be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

UNITED STATES REPRESENTATIVE
FOR UNITED NATIONS MANAGE-
MENT AND REFORM,

New York, NY, May 10, 2004.
Mr. DILEEP NAIR,
Office for Internal Owversight Services,

United Nations, New York, NY.

DEAR MR. NAIR: The U.S. Mission requests
the following documentation/information re-
garding the Oil-for-Food Programme:

—The 55 OIOS internal reviews, or audits,
of aspects of the OFF program;

—AIll bank statements for the OFF escrow
account at BNP-Paribas;

—AIll Oil Overseer reports previous to Octo-
ber 2001;

—Copies of all Customs Reports from the
UN’s Office of Iraq Programme (OIP) to the
661 Committee that contain pricing reviews
with notes of concern about possible over-
pricing.

Please provide these documents by 14 May
2004. If this is not possible, please provide a
written explanation, including when we
might expect to receive such documentation.

Thank you for your assistance.

Sincerely,

the

PATRICK KENNEDY.
UNITED NATIONS
INTERNAL OVERSIGHT SERVICES,
New York, NY, May 12, 2004.
Reference: OUSG-04-370

Ambassador PATRICK F. KENNEDY,

Representative for United Nations Management,
United States Mission to the United Na-
tions, New York, NY.

DEAR AMBASSADOR KENNEDY: I refer to
your letter to me of 10 May, as well as your
previous letters of 20 April and 4 May, seek-
ing documents relating to the Oil-for-Food
Programme.

As you know, the Secretary-General has
established an independent inquiry into alle-
gations relating to the Programme, chaired
by Mr. Paul Volcker. You would also be
aware that Mr. Volcker has asked the Sec-
retary-General to ensure that all relevant
documents are secured solely for the In-
quiry’s use, and that, on 6 May, Mr. Volcker
issued a statement saying that the Inquiry
Committee believes non-public documents
related to the Programme should not be re-
leased during the current preliminary stage
of the Inquiry—though it will ‘“‘consider ap-
propriate disclosure’” at a later stage, as the
investigation proceeds.

As the internal reviews and audits of the
Programme carried out by this Office, bank
statements of the escrow account and letters
sent to contractors, come in the category of
“non-public’”’ documents, these cannot be
disclosed at the moment. On the other hand,
the reports of the Oil Overseers and of the
Customs Reports have already been provided
to the United States government in its ca-
pacity as a member of the 661 Committee.

Yours sincerely,
DILEEP NAIR,
Under-Secretary General.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I ask unan-
imous consent that I may proceed for
no more than 3 minutes.

The PRESIDING OFFICER. Is there
objection?
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Without objection, it is so ordered.

———————

250TH ANNIVERSARY OF THE
FRENCH AND INDIAN WAR

Mr. BYRD. Mr. President, our Nation
launches a 6-year commemoration of
the 250th anniversary of the French
and Indian war. That commemoration
is this year. As part of the celebration,
Members of the Senate and their staffs
are invited to a special viewing of a
handwritten autobiographical manu-
script of George Washington, which
conveys unique insights of the war and
young Washington’s personal reflec-
tions on his experiences. Washington’s
“Remarks’ will be on display in S-127
in the Capitol on Wednesday, today,
from 12 noon until 3 p.m.

George Washington is most com-
monly remembered as our Nation’s
first President and a Revolutionary
War commander. Americans are far
less aware of his activities during the
French and Indian war. Washington
never wrote a memoir, but ‘‘Remarks”
provides a firsthand account of his
early life, including his experiences in
the French and Indian war.

So I hope Senators will take the op-
portunity to view this important
manuscript and learn more about
George Washington through this story
penned in his own hand.

Mr. President, in closing, I thank the
honorable Ned Rose of Charleston, WV,
for his thoughtfulness and his efforts in
regard to having this displayed in S-127
of the Capitol today, from 12 noon until
3 o’clock.

———

WHY WE ARE IN IRAQ

Mr. HOLLINGS. Mr. President, I sub-
mitted a column on how we got into
the mess in Iraq, which appeared this
morning in The State newspaper in Co-
lumbia, SC. I ask unanimous consent it
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Peoples the world around have a history of
culture and religion. In the Mideast, the reli-
gion is predominantly Muslim and the cul-
ture tribal. The Muslim religion is strong,
i.e., those that don’t conform are considered
infidels; those of a tribal culture look for
tribal leadership, not democracy. We liber-
ated Kuwait, but it immediately rejected de-
mocracy.

2. In 1996, a task force was formed in Jeru-
salem including Richard Perle, Douglas
Feith and David Wurmser. They submitted a
plan for Israel to incoming Prime Minister
Benjamin Netanyahu called Clean Break. It
proposed that negotiations with the Pal-
estinians be cut off and, instead, the Mideast
be made friendly to Israel by democratizing
it. First Lebanon would be bombed, then
Syria invaded on the pretext of weapons of
mass destruction. Afterward, Saddam Hus-
sein was to be removed in Iraq and replaced
with a Hashemite ruler favorable to Israel.

The plan was rejected by Netanyahu, so
Perle started working for a similar approach
to the Mideast for the United States. Taking
on the support of Dick Cheney, Paul
Wolfowitz, Stephen Cambone, Scooter Libby,
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Donald Rumsfeld, et al., he enlisted the sup-
port of the Project for the New American
Century.

The plan hit paydirt with the election of
George W. Bush. Perle took on the Defense
Policy Board. Rumsfeld, Wolfowitz and Feith
became one, two and three at the Defense
Department, and Cheney as vice president
took Scooter Libby and David Wurmser as
his deputies. Clean Break was streamlined to
go directly into Iraq.

Iraq, as a threat to the United States, was
all contrived. Richard Clarke stated in his
book, Against All Enemies, with John
McLaughlin of the CIA confirming, that
there was no evidence or intelligence of
“Iraqi support for terrorism against the
United States’ from 1993 until 2003 when we
invaded. The State Department on 9/11 had a
list of 45 countries wherein al Qaeda was op-
erating. While the United States was listed,
it didn’t list the country of Iraq.

President Bush must have known that
there were no weapons of mass destruction
in Iraq. We have no al Qaeda, no weapons of
mass destruction and no terrorism from Iraq;
we were intentionally misled by the Bush ad-
ministration.

Which explains why President-elect Bush
sought a briefing on Iraq from Defense Sec-
retary William Cohen in January before tak-
ing the oath of office and why Iraq was the
principal concern at his first National Secu-
rity Council meeting—all before 9/11. When 9/
11 occurred, we knew immediately that it
was caused by Osama bin Laden in Afghani-
stan. Within days we were not only going
into Afghanistan, but President Bush was
asking for a plan to invade Irag—even
though Iraq had no involvement.

After 15 months, Iraq has yet to be
secured. Its borders were left open after
“mission accomplished,” allowing ter-
rorists throughout the Mideast to come
join with the insurgents to reek havoc.
As a result, our troops are hunkered
down, going out to trouble spots and
escorting convoys.

In the war against terrorism, we’ve
given the terrorists a cause and created
more terrorism. Even though Saddam
is gone, the majority of the Iraqi peo-
ple want us gone. We have proven our-
selves ‘‘infidels.” With more than 800
GIs killed, 5,000 maimed for life and a
cost of $200 billion, come now the gen-
erals in command, both Richard Myers
and John Abizaid, saying we can’t win.
Back home the cover of The New Re-
public magazine asks, ‘“Were We
Wrong?”’

Walking guard duty tonight in Bagh-
dad, a G.I. wonders why he should lose
his life when his commander says he
can’t win and the people back home
can’t make up their mind. Unfortu-
nately, the peoples of the world haven’t
changed their minds. They are still
against us. Heretofore, the world
looked to the United States to do the
right thing. No more. The TUnited
States has lost its moral authority.

Mr. FRIST. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
UNANIMOUS CONSENT AGREE-
MENT—EXECUTIVE CALENDAR

Mr. FRIST. Mr. President, as in exec-
utive session, I ask unanimous consent
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that immediately following the next
votes, the Senate proceed to executive
session and votes on the following
nominations on today’s Executive Cal-
endar: Calendar Nos. 592 and 609. I fur-
ther ask consent that following the
votes, the motions to reconsider be laid
upon the table, the President be imme-
diately notified of the Senate’s action,
and the Senate then return to legisla-
tive session, with no intervening action
or debate.

Finally, I ask unanimous consent
that there be 4 minutes of debate
equally divided prior to each of the
votes.

The PRESIDING OFFICER. Is there
objection?

The Senator from Nevada.

Mr. REID. Could we have these votes,
as are the votes preceding this, 10-
minute votes?

Mr. FRIST. We have no objection on
our side to 10-minute votes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2005—Continued

The PRESIDING OFFICER. The Sen-
ate will continue the consideration of
S. 2400.

AMENDMENT NO. 3303

There are now 2 minutes of debate
equally divided related to the Corzine
amendment.

The Senator from Nevada.

Mr. REID. We yield back our time.

Mr. FRIST. We yield back the re-
mainder of our time.

The PRESIDING OFFICER. The
question is now on agreeing to the mo-
tion to waive the Budget Act with re-
spect to the Corzine amendment.

The yeas and nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘no.”

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER (Mr.
SUNUNU). Are there any other Senators
in the Chamber desiring to vote?

The yeas and nays resulted—yeas 49,
nays 49, as follows:

[Rollcall Vote No. 136 Leg.]

YEAS—49
Akaka Dayton Kohl
Baucus Dodd Landrieu
Bayh Dorgan Lautenberg
Biden Durbin Leahy
Bingaman Edwards Levin
Boxer Feingold Lieberman
Breaux Feinstein Lincoln
Byrd Graham (FL) Mikulski
Cantwell Harkin Murray
Carper Hollings Nelson (FL)
Clinton Inouye Nelson (NE)
Collins Jeffords Pryor
Corzine Johnson Reed
Daschle Kennedy Reid
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Rockefeller Snowe Wyden
Sarbanes Specter
Schumer Stabenow
NAYS—49

Alexander Dole McConnell
Allard Domenici Miller
Allen Ensign Murkowski
Bennett Enzi Nickles
Bond Fitzgerald Roberts
Bunning Frist Santorum
Burns Graham (SC) Sessions
Campbell Grassley
Chafee Gregg gﬁiltbhy
Chambliss Hagel Stevens
Cochran Hatch
Coleman Hutchison Sununn
Conrad Inhofe Talent
Cornyn Kyl Thomas
Craig Lott Voinovich
Crapo Lugar Warner
DeWine McCain

NOT VOTING—2
Brownback Kerry

The PRESIDING OFFICER. On this
question, the ayes are 49, the nays are
49. Three-fifths of the Senators duly
chosen and sworn not having voted in
the affirmative, the motion is rejected.

Mr. WARNER. I move to reconsider
the vote and I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
Chair sustains the point of order and
the amendment falls.

AMENDMENT NO. 3472

The PRESIDING OFFICER. Under
the previous order, the next vote is on
the McConnell amendment numbered
3472 on which the yeas and nays have
been ordered.

Under the previous order, there will
be 2 minutes of debate evenly divided.

Mr. REID. Mr. President, this is a 10-
minute vote, is that right?

The PRESIDING OFFICER. The Sen-
ator is correct. Under the previous
order, subsequent votes will be 10 min-
utes in length.

Mr. KENNEDY. Parliamentary in-
quiry: I understand under the previous
agreement we are going to have two
votes. The first vote will be on the
McConnell amendment and the second
vote on the Kennedy amendment?

The PRESIDING OFFICER. Under
the previous order there are several
pending votes. The next vote after the
McConnell amendment will be on the
Kennedy amendment.

Who yields time?

Mr. MCCONNELL. Mr. President, let
me describe why the McConnell amend-
ment is preferable to the Kennedy
amendment. My colleagues will be
given an opportunity in the next few
minutes to vote on two approaches to
administration reporting on Iraq. The
Kennedy troop estimate requirement is
entirely too burdensome. We cannot
predict troop levels 5 years in advance.
No one is that good. Political develop-
ments in Iraq will drive security esti-
mates so we cannot determine now
what our needs are going to be years in
advance.

KENNEDY’s 30-day requirement would
not give the Department of Defense
enough time to staff a report, much
less complete one.
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I recommend voting for the McCon-
nell alternative which is a reasonable
reporting requirement from the De-
fense Department related to Iraq.

The PRESIDING OFFICER. The time
of the Senator has expired.

The Senator from Massachusetts is
recognized for 1 minute.

Mr. KENNEDY. Mr. President, this is
for 1 year. June 30th, sovereignty is
transferred to the Iraqis. American
families are entitled to know how long
their sons and daughters are going to
serve in Iraq. This is asking for an esti-
mate of how long their sons and daugh-
ters are going to be there. They will
make that judgment 30 days after this
bill is passed into law, then 6 months,
and then a year. American families
who have sons and daughters serving in
Iraq need to have some estimate about
how long they are going to be there.
The American people are entitled to
that, too.

Finally, we have followed this simi-
lar kind of reporting with regard to
Bosnia in the past. This is an appro-
priate request. American families and
the American people are entitled to it
and the Iraqi people are entitled to it,
as well.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. Under the pre-
vious order, the vote occurs on agree-
ing to the McConnell amendment.

The yeas and nays have been ordered.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘yes.”’

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 71,
nays 27, as follows:

[Rollcall Vote No. 137 Leg.]

YEAS—T1
Alexander Domenici Miller
Allard Dorgan Murkowski
Allen Edwards Murray
Bayh Ensign Nelson (FL)
Bennett Enzi Nelson (NE)
Bond Feinstein Nickles
gunning gingerald Roberts
urns ris
Byrd Graham (SC) I;:ﬁf ;Ifs&er
Campbell Grassley S
chumer
Cantwell Gregg Sessions
Carper Hagel Shelby
Chafee Hatch .
Chambliss Hutchison Smith
Clinton Inhofe Snowe
Cochran Kohl Specter
Coleman Kyl Stabenow
Collins Lieberman Stevens
Conrad Lincoln Sununu
Cornyn Lott Talent
Craig Lugar Thomas
Crapo McCain Voinovich
DeWine McConnell Warner
Dole Mikulski Wyden
NAYS—27
Akaka Biden Boxer
Baucus Bingaman Breaux
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Corzine Harkin Lautenberg

Daschle Hollings Leahy

Dayton Inouye Levin

Dodd Jeffords Pryor

Durbin Johnson Reed

Feingold Kennedy Reid

Graham (FL) Landrieu Sarbanes
NOT VOTING—2

Brownback Kerry

The amendment (No. 3472) was agreed
to.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3377

The PRESIDING OFFICER. Under
the previous order, the vote will now
occur on agreeing to Kennedy amend-
ment No. 3377. This will be preceded by
2 minutes of debate evenly divided.

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, if you
liked the McConnell amendment, you
have to love the Kennedy amendment
because the McConnell amendment
took our initial amendment and elimi-
nated estimating the numbers of Amer-
ican troops that are going to be nec-
essary after Iraq reaches sovereignty.
That is the principal difference.

It does seem to me that after Iraq
gets sovereignty on June 30, every
American family, whether it is those
who have sons or daughters serving in
Iraq, is entitled to the best judgment—
and this is an estimate—the best judg-
ment on the number of troops we are
going to have serve in Iraq. That is
clear and simple. It is an estimate.
There are clear examples where we
have done that in the past. We are
talking about estimating the number
of American troops that will serve in
Iraqg. We have done that time in and
time out. That is what the Kennedy
amendment would do, embracing the
best parts of the McConnell amend-
ment. You can have it all this after-
noon in the U.S. Senate.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. MCCONNELL. Mr. President, the
argument remains the same as it was a
few moments ago. The question is
whether we can require the Defense De-
partment to predict that which cannot
be known. No one knows what the fu-
ture troop estimate is going to be. We
can’t predict troop levels 5 years in ad-
vance. The Senator from Massachu-
setts is trying to require the Defense
Department to report something that
no Defense Department could possibly
report. Therefore, the Kennedy amend-
ment ought to be opposed.

The PRESIDING OFFICER. All time
has expired. The question is on agree-
ing to amendment No. 3377.

The yeas and nays have been ordered.
The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘nay.”
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Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 48,
nays 50, as follows:

[Rollcall Vote No. 138 Leg.]

YEAS—48
Akaka Dorgan Leahy
Baucus Durbin Levin
Bayh Edwards Lincoln
Biden Feingold McCain
Bingaman Feinstein Mikulski
Boxer Graham (FL) Murray
Breaux Hagel Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Pryor
Carper Inouye Reed
Clinton Jeffords Reid
Conrad Johnson Rockefeller
Corzine Kennedy Sarbanes
Daschle Kohl Schumer
Dayton Landrieu Stabenow
Dodd Lautenberg Wyden
NAYS—50
Alexander Dole Miller
Allard Domenici Murkowski
Allen Ensign Nickles
Bennett Enzi Roberts
Bond Fitzgerald Santorum
Bunning Frist Sessions
Burns Graham (SC) Shelby
Campbell Grassley Smith
Chafee Gregg Snowe
Chambliss Hatch Spect
Cochran Hutchison pecter
Coleman Inhofe Stevens
Collins Kyl Sununu
Cornyn Lieberman Talent
Craig Lott Thomas
Crapo Lugar Voinovich
DeWine McConnell Warner
NOT VOTING—2
Brownback Kerry
The amendment (No. 3377) was re-
jected.

Mr. WARNER. I move to reconsider
the vote, and I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3353

The PRESIDING OFFICER. Under
the previous order, a vote will now
occur on the Reed amendment to be
preceded by 2 minutes of debate equal-
ly divided.

The Senator from Rhode Island.

Mr. REED. Mr. President, I ask unan-
imous consent that Senator CORZINE be
added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, for years,
the plan for missile defense, which is
placed in Alaska, provided for 20 inter-
ceptors. Suddenly, this year the admin-
istration asked for 10 additional inter-
ceptors. My amendment will simply
fence the acquisition of these intercep-
tors pending operational testing. These
interceptors and their warheads have
never been used in interceptor tests.
They are virtually untested.

The underlying amendment would
allow for the acquisition but would
condition that on operational testing. I
think we will learn a lot from oper-
ational testing. I think we should have
operational testing. The question is,
Why do we want to buy 10 additional
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interceptors until we learn what we
must before we commit to this $500
million acquisition?

I hope my colleagues will support me
in this effort.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Who seeks time in opposition?

The Senator from Virginia is recog-
nized for 1 minute.

Mr. WARNER. Mr. President, I say to
colleagues, in all candor, this is the
third vote on the same issue. They
have addressed the issues in this
amendment on two occasions, and by
significant margin we have decided to
reject in any way taking the Missile
Defense Program and changing it at
this time. They voted on the Levin
amendment and rejected it. They voted
on my amendment, which was to an
earlier Reed amendment on much the
same principle, and rejected the
amendment of the Senator from Rhode
Island.

I say to my colleagues we have to
have some consistency. Regrettably,
we are asked for a third vote on the
same issue. I strongly urge my col-
leagues to reject this amendment.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The question is on agreeing to
amendment No. 3353. The yeas and nays
have been ordered. The clerk will call
the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘“‘nay.”

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 45,
nays 53, as follows:

[Rollcall Vote No. 139 Leg.]

YEAS—45
Akaka Dorgan Leahy
Baucus Durbin Levin
Biden Edwards Lincoln
Bingaman Feingold Mikulski
Boxer Feinstein Murray
Breaux Graham (FL) Nelson (FL)
Byrd Harkin Nelson (NE)
Cantwell Hollings Pryor
Carper Inouye Reed
Clinton Jeffords Reid
Conrad Johnson Rockefeller
Corzine Kennedy Sarbanes
Daschle Kohl Schumer
Dayton Landrieu Stabenow
Dodd Lautenberg Wyden

NAYS—53
Alexander Coleman Graham (SC)
Allard Collins Grassley
Allen Cornyn Gregg
Bayh Craig Hagel
Bennett Crapo Hatch
Bond DeWine Hutchison
Bunning Dole Inhofe
Burns Domenici Kyl
Campbell Ensign Lieberman
Chafee Enzi Lott
Chambliss Fitzgerald Lugar
Cochran Frist McCain
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McConnell Sessions Sununu
Miller Shelby Talent
Murkowski Smith Thomas
Nickles Snowe Voinovich
Roberts Specter Warner
Santorum Stevens
NOT VOTING—2

Brownback Kerry

The amendment (No. 3353) was re-
jected.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. STEVENS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3423

The PRESIDING OFFICER. Under
the previous order, the vote will now
occur on the Byrd amendment to be
preceded by 2 minutes of debate equal-
ly divided. The Senate will come to
order.

The Senator from West Virginia is
recognized to speak for 1 minute on his
amendment.

Mr. BYRD. Mr. President, this
amendment increases U.S. support for
Plan Colombia. My amendment raises
the cap on the number of U.S. military
and civilian personnel who can partici-
pate in Plan Colombia. My amendment
fully supports Colombia’s war against
drug trafficking and narcoterrorists.

The difference between this amend-
ment and the administration proposal
contained in the bill is that my amend-
ment is intended to meet immediate
requirements whereas the administra-
tion is projecting future requirements.
My amendment increases the military
and civilian caps from 400 to 500 each.
The administration’s proposal doubles
the troop cap from 400 to 800 and in-
creases the civilian cap from 400 to 600.
By their own admission, that is far
more than either the State or Defense
Department need in Colombia next
year.

The administration wants flexibility.
I believe Congress should insist on ac-
countability and oversight. U.S. mili-
tary forces are already stretched to the
breaking point across the globe. U.S.
troops in Iraq are being forced to ex-
tend their tours as a result of stop-loss
orders. Prospects remain strong that
thousands upon thousands of American
troops will be needed to quell the vio-
lence in Iraq for years to come.

This is not the time, Colombia is not
the place, for yet another large in-
crease in the deployment of U.S. forces
overseas. My amendment is a respon-
sible approach to support the worthy
goals of Plan Colombia while maintain-
ing congressional oversight on what is
an increasingly complex and dangerous
mission. I urge my colleagues to sup-
port the amendment.

The PRESIDING OFFICER. The time
of the Senator has expired. Who seeks
time in opposition?

The Senator from Virginia.

Mr. WARNER. Mr. President, I urge
colleagues to give the most careful
consideration to this amendment. How
well each of us knows the fragility of
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the Central American band of coun-
tries. Colombia has shown the for-
titude, the courage, the strength, the
sacrifice to take on adversity and they
have met with success. This is a very
modest number increase in troops, es-
sential at this time to keep that for-
ward momentum going. I strongly urge
that you vote against the Byrd amend-
ment.

The PRESIDING OFFICER. All time
having been yielded back, under the
previous order, the question occurs on
agreeing to the Byrd amendment on
which the yeas and nays have been or-
dered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL, I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘nay.”

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas
nays 58, as follows:

[Rollcall Vote No. 140 Leg.]

40,

YEAS—40
Akaka Durbin Levin
Baucus Edwards Lincoln
Biden Feingold Mikulski
Bingaman Fitzgerald Murray
Boxer Harkin Pryor
Breaux Hollings Reed
Byrd Inouye Reid
Cantwell Jeffords Rockefeller
Carper Johnson Sarbanes
Conrad Kennedy Schumer
Corzine Kohl Stabenow
Daschle Landrieu
Dayton Lautenberg Wyden
Dorgan Leahy

NAYS—58
Alexander Dole Miller
Allard Domenici Murkowski
Allen Ensign Nelson (FL)
Bayh Enzi Nelson (NE)
Bennett Feinstein Nickles
Bond Frist Roberts
Bunning Graham (FL) Santorum
Burns Graham (SC) ;
Campbell Grassley Z}e;sﬁaoyns
Chafee Gregg Smith
Chambliss Hagel
Clinton Hatch Snowe
Cochran Hutchison Specter
Coleman Inhofe Stevens
Collins Kyl Sununu
Cornyn Lieberman Talent
Craig Lott Thomas
Crapo Lugar Voinovich
DeWine McCain Warner
Dodd McConnell

NOT VOTING—2

Brownback Kerry

The amendment (No. 3423) was re-
jected.

Mr. WARNER. I move to reconsider
the vote.

Mr. SANTORUM. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.
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EXECUTIVE SESSION

NOMINATION OF JUAN R. SANCHEZ
TO BE UNITED STATES DISTRICT
JUDGE FOR THE EASTERN DIS-
TRICT OF PENNSYLVANIA

The PRESIDING OFFICER. Under
the previous order, the Senate will now
move to executive session.

The clerk will report.

The legislative clerk read the nomi-
nation of Juan R. Sanchez, of Pennsyl-
vania, to be TUnited States District
Judge for the Eastern District of Penn-
sylvania.

The PRESIDING OFFICER. Under
the previous order, there will now be 4
minutes of debate on the nomination
equally divided.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, the
first nomination is Juan Sanchez. He
was born in Puerto Rico. He immi-
grated to the United States. This is a
great Horatio Alger’s success story. He
was educated at City College of New
York, bachelor’s degree with cum
laude. He is a graduate of the Univer-
sity of Pennsylvania Law School. He
has been in the private practice of law
and has performed community service
in the Legal Aid Society for the last 5
yvears. He has been a common Dpleas
judge in Chester County, PA.

He brings outstanding credentials
and is a product of the nominating
panel organized by my distinguished
colleague, Senator SANTORUM, and my-
self.

I yield to my colleague.

The PRESIDING OFFICER. The jun-
ior Senator from Pennsylvania.

Mr. SANTORUM. Mr. President, I am
pleased to support the confirmation of
Judge Juan R. Sanchez to the U.S. Dis-
trict Court, Eastern District of Penn-
sylvania. I thank the President for his
nomination of this excellent candidate
and to congratulate Judge Sanchez and
his family.

Judge Sanchez is a cum laude grad-
uate of the City College of the City
University of New York. He received
his law degree from the University of
Pennsylvania Law School in 1981. Since
1998, he has served as a judge on the
Court of Common Pleas, 156th Judicial
District of Pennsylvania in West Ches-
ter, PA.

Judge Sanchez brings to the bench
wide-ranging 1legal experience. He
served as a staff attorney for Legal Aid
of Chester County in West Chester, PA,
from 1981 to 1983. He had a general
legal practice and was a partner with
Nester, Nester & Sanchez from 1983 to
1990. He as a sole practitioner from 1990
to 1997. Judge Sanchez also served as a
senior trial attorney at MacElree, Har-
vey, Gallagher, Featherman & Sebas-
tian. Judge Sanchez serves as an ad-
junct professor at West Chester Univer-
sity, Immaculata University, and
Villanova University School of Law.

Judge Sanchez has served his com-
munity in numerous ways. He has
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served on the board of Centro
Guayacan, a multicultural educational
community center, Riverside Care of
Chester County, Chester County Hos-
pital, the YMCA of Central Chester
County and the YMCA of Brandywine
Valley, the Volunteer English Program
in Chester County, and Community
Volunteers in Medicine. He has also
served as a commissioner for the Hous-
ing Authority of Chester County and as
an advisor to the United Way of Ches-
ter County. He has received several
awards for his service as a judge and
his service to the community.

Again, I express my strong support
for his nomination. I thank Judge
Sanchez for his willingness to serve
Pennsylvania on the Federal bench. I
look forward to his approval by the
Senate and urge my colleagues to sup-
port his confirmation.

In addition to what Senator SPECTER
said, this man has made a tremendous
contribution to the Hispanic commu-
nity in Chester County and has done a
lot in the strengthening and building of
that community. He has great legal
talent to go along with it. He is truly
an extraordinary person, will be an ex-
traordinary judge, and has been an ex-
traordinary judge in Chester County.

Mr. LEAHY. Mr. President, I note by
this vote that 20 of the 44 active Fed-
eral circuit court district judges from
Pennsylvania will be made up of nomi-
nees of President Bush. I mention this
because some think that somehow he
has not been able to get a lot of nomi-
nations through. This is a sharp con-
trast to the way vacancies in Pennsyl-
vania were left unfilled during Repub-
lican control of the Senate when Presi-
dent Clinton was in the White House.
Republicans denied votes to nine dis-
tricts and one circuit court nominee of
President Clinton in Pennsylvania.
That was notwithstanding the very
honest due diligence of the senior Sen-
ator from Pennsylvania, Mr. SPECTER,
who tried to get them confirmed. Oth-
ers in his party blocked a vote. I do not
want to see that happen again in Penn-
sylvania.

Today the Senate considers the nom-
ination of Juan Ramon Sanchez to be a
United States District Judge for the
Eastern District of Pennsylvania. I am
glad that the Republican majority has
finally decided to proceed to this well-
qualified Hispanic nominee, since they
departed from the order of the Execu-
tive Calendar last week and did not
schedule a confirmation vote for Mr.
Sanchez, despite the fact that he would
have received unanimous Democrat
support.

Judge Sanchez has served as a judge
on the Court of Common Pleas in Ches-
ter County, PA since 1998. Prior to
that, he worked for Legal Aid of Ches-
ter County, in private practice, and as
a senior trial attorney with the Ches-
ter County Public Defender’s Office.
Judge Sanchez has devoted a substan-
tial amount of time to pro bono work
in his community and, in particular, to
assisting Latino individuals and groups
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in various legal matters, including
housing, employment, and immigra-
tion. He has also served on the Penn-
sylvania Supreme Court’s Committee
on Racial and Gender Bias in the Jus-
tice System and the Racial Ethnic Bias
Implementation Committee of the Ju-
dicial Council.

While some people have accused
Democrats of being anti-Hispanic, our
record of confirming Hispanic nomi-
nees is excellent. Judge Sanchez is the
18th Latino confirmed to the Federal
courts in the past three years. With the
exception of Mr. Estrada, who failed to
answer many questions and provide the
Senate with his writings and views, we
have pressed forward to confirm all of
the other Latinos whose nominations
have been reported to the floor. Demo-
crats have supported the swift con-
firmation of 18 of President Bush’s 22
Latino nominees.

While President Clinton nominated
11 Latino nominees to Circuit Court
positions, three of those 11 were
blocked by the Republican Senate and
never given a vote. President Bush has
only nominated four Latino nominees
to Circuit Court positions, three of
whom have been confirmed with Demo-
cratic support. President Bush’s 22
Latino nominees constitute less than
10 percent of his nominees, even though
Latinos make up a larger percentage of
the U.S. population.

It is revealing that this President has
nominated more people associated with
the Federalist Society than Hispanics,
African Americans and Asian Ameri-
cans, combined. While President Clin-
ton cared deeply about diversity on the
Federal bench, this President is more
interested in narrow and slanted judi-
cial ideology. Forty-five of President
Bush’s nominees to the Federal courts
have been actively involved, either as
members or speakers, in the Federalist
Society.

The Federalist Society is sometimes
mischaracterized as a mere debating
society, but according to its own state-
ment of purpose, it is a group with a
point of view: ‘“The Federalist Society
for Law and Public Policy Studies is a
group of conservatives and libertarians
interested in the current state of the
legal order.” One of the goals of the
Federalist Society is the ‘‘reordering of
priorities within the legal system.”

The administration wants to have it
both ways. They want to take credit
with the Federalist Society and hard-
right conservatives when they nomi-
nate ideological nominees, but they
want to pretend that ideology does not
matter. If ideology does not matter to
the President, why has he nominated
more members of the Federalist Soci-
ety than he has members of minority
groups? The President has shown that
he is steadfastly committed to packing
the courts with individuals who will
shape the bench according to his ideo-
logical goals rather than creating
courts that are fair, balanced, inde-
pendent, and reflective of the diversity
within our country.
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A look at the Federal judiciary in
Pennsylvania demonstrates yet again
that President Bush’s nominees have
been treated far better than President
Clinton’s and shows dramatically how
Democrats have worked in a bipartisan
way to fill vacancies, despite the fact
that Republicans blocked more than 60
of President Clinton’s judicial nomi-
nees. With this confirmation, 20 of
President Bush’s nominees to the Fed-
eral courts in Pennsylvania will have
been confirmed, more than for any
other state.

With this confirmation, President
Bush’s nominees will make up 20 of the
44 active Federal circuit and district
court judges for Pennsylvania—that is
more than 40 percent of the Pennsyl-
vania Federal bench. On the Pennsyl-
vania district courts alone, President
Bush’s influence is even stronger, as
his nominees will now hold 17 of the 36
active seats. In other words, nearly
half of the district court seats in Penn-
sylvania will be held by President
Bush’s appointees. Republican ap-
pointees will outnumber Democratic
appointees by nearly two to one.

This is in sharp contrast to the way
vacancies in Pennsylvania were left un-
filled during Republican control of the
Senate when President Clinton was in
the White House. Republicans denied
votes to nine district and one circuit
court nominees of President Clinton in
Pennsylvania alone. Despite the efforts
and diligence of the senior Senator
from Pennsylvania, Senator SPECTER,
to secure the confirmation of all of the
judicial nominees from every part of
his home state there were 10 nominees
by President Clinton to Pennsylvania
vacancies who never got a vote. De-
spite records that showed these to be
well-qualified nominees, many of their
nominations sat pending before the
Senate for more than a year without
being considered. Such obstruction pro-
vided President Bush with a significant
opportunity to shape the bench accord-
ing to his partisan and ideological
goals.

New articles in Pennsylvania have
highlighted the way that President
Bush has been able to reshape the Fed-
eral bench in Pennsylvania. For exam-
ple, The Philadelphia Inquirer, ob-
served that the significant number of
vacancies on the Pennsylvania courts
“present Republicans with an oppor-
tunity to shape the judicial makeup of
the court for years to come.”

Like other nominees of President
Bush, Judge Sanchez has been very in-
volved in the Republican party. He has
assured me that he will be fair to all
those who come before him. I hope that
he will follow the law and treat all who
appear before him fairly regardless of
their ideology or party affiliation.

I congratulate Mr. Sanchez and his
family today on his confirmation.

Mr. HATCH. Mr. President, I am
pleased today to speak in support of
Juan Sanchez, who has been nominated
to be a United States District Judge
for the Eastern District of Pennsyl-
vania.
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Judge Sanchez is exceptionally quali-
fied for the Federal bench. He presently
serves on the Court of Common Pleas
in the 15th Judicial District of Penn-
sylvania, having been elected to that
position in 1997.

Upon graduating from the University
of Pennsylvania Law School in 1981, he
became a staff attorney for Legal Aid
of Chester County. Two years later, he
joined the Chester County Public De-
fender’s Office as a senior trial attor-
ney—a position that he retained until
1997. During that period, Judge
Sanchez also worked for two law firms
and as a sole practitioner, representing
Spanish-speaking individuals in a wide
variety of legal areas.

Judge Sanchez has dedicated his ca-
reer to serving the disadvantaged in
Chester County, PA, and his impressive
credentials are reflected in his unani-
mous ‘“‘Well Qualified” rating by the
American Bar Association.

Judge Sanchez is an extremely well-
qualified nominee. I am confident that
he will be a fine addition to the bench
and urge my colleagues to join me in
supporting his confirmation.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER (Mr.
CORNYN). Is there a sufficient second?
There is a sufficient second.

The question is, will the Senate ad-
vise and consent to the nomination of
Juan R. Sanchez, of Pennsylvania, to
be United States District Judge for the
Eastern District of Pennsylvania.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK) is necessarily absent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘yea’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 141 Ex.]

YEAS—98
Akaka Conrad Hagel
Alexander Cornyn Harkin
Allard Corzine Hatch
Allen Craig Hollings
Baucus Crapo Hutchison
Bayh Daschle Inhofe
Bennett Dayton Inouye
Biden DeWine Jeffords
Bingaman Dodd Johnson
Bond Dole Kennedy
Boxer Domenici Kohl
Breaux Dorgan Kyl
Bunning Durbin Landrieu
Burns Edwards Lautenberg
Byrd Ensign Leahy
Campbell Enzi Levin
Cantwell Feingold Lieberman
Carper Feinstein Lincoln
Chafee Fitzgerald Lott
Chambliss Frist Lugar
Clinton Graham (FL) McCain
Cochran Graham (SC) McConnell
Coleman Grassley Mikulski
Collins Gregg Miller
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Murkowski Rockefeller Stabenow
Murray Santorum Stevens
Nelson (FL) Sarbanes Sununu
Nelson (NE) Schumer Talent
Nickles Sessions Thomas
Pryor Shelby Voinovich
Reed Smith Warner
Reid Snowe
Wyd

Roberts Specter yaen

NOT VOTING—2
Brownback Kerry

The nomination was confirmed.

———

NOMINATION OF WALTER D.
KELLEY, JR. TO BE UNITED
STATES DISTRICT JUDGE FOR
THE EASTERN DISTRICT OF VIR-
GINIA

The PRESIDING OFFICER. The
clerk will state the nomination.

The assistant legislative clerk read
the nomination of Walter D. Kelley, of
Virginia to be United States District
Judge for the Eastern District of Vir-
ginia.

Mr. WARNER. Mr. President, the
chairman of the Judiciary Committee
is here. Senator ALLEN and I need to
have a few minutes together.

There is no greater responsibility as
a Senator than selecting for rec-
ommendation to a President our nomi-
nees to the Federal judiciary. I have
known Mr. Kelley for many years. He
graduated cum laude from my alma
mater, Washington and Lee University.
After working for a year as a press sec-
retary to a member of the U.S. House
of Representatives, he returned to
Washington and Lee and earned his law
degree magna cum laude.

Subsequent to law school, Mr. Kelley
served as a law clerk to a judge on the
U.S. Court of Appeals for the Second
Circuit in New York City. We are fortu-
nate that when he completed his clerk-
ship, Mr. Kelley returned home to Nor-
folk, VA, where he practiced law with
great distinction.

Article II, Section 2 of the Constitu-
tion provides the President with the
authority to nominate, with the ‘‘Ad-
vice and Consent of the Senate,” indi-
viduals to serve as judges on the Fed-
eral courts. Thus, the Constitution pro-
vides a role for both the President and
the Senate in this process. The Presi-
dent has the power to nominate, and
the Senate has the power to render
‘““Advice and Consent” on the nomina-
tion.

In fulfillment of this constitutional
responsibility, after Judge Morgan of
the BEastern District of Virginia bench
took senior status, Senator ALLEN and
I had the honor of recommending Wal-
ter Kelley to President Bush to fill
that vacancy. After reviewing our rec-
ommendations, President Bush nomi-
nated Mr. Kelley.

Mr. Kelley’s nomination was subse-
quently received by the Senate, and in
a timely fashion, the Senate Judiciary
Committee provided its unanimous ap-
proval of this nominee. I am grateful to
Chairman HATCH and Senator LEAHY
for their hard work in moving this
nomination forward. And, I am grateful
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to the leadership on both sides of the
aisle for bringing Mr. Kelley’s nomina-
tion before the full Senate.

When Senator ALLEN and I first
learned of the vacancy on the Eastern
District of Virginia bench, we began
our search to find the most qualified
and well-respected individual to fill
that vacancy. During that process, one
name repeatedly was brought up. That
name was Walt Kelley.

Walt Kelley graduated with his bach-
elor’s degree, cum laude, in 1977 from
my alma mater, Washington & Lee
University. Then, after working for a
year as a Press Secretary to a member
of the United States House of Rep-
resentatives, he returned to Wash-
ington & Lee and earned his law de-
gree, magna cum laude.

Subsequent to law school, Mr. Kelley
served as a law clerk to a judge on the
United States Court of Appeals for the
Second Circuit, in New York City. We
are fortunate in Virginia that after he
completed his clerkship, Mr. Kelley re-
turned to his home town of Norfolk,
VA to practice law.

Since then, for the past 22 years,
Walt Kelley has practiced law for two
of Virginia’s best law firms, Wilcox &
Savage PC, and Troutman Sanders
LLP. During these two decades plus of
his legal career, his practice has fo-
cused primarily on complex business
litigation before the Federal courts.

Moreover, during these 22 years, Mr.
Kelley has earned a reputation for not
only being one of the best lawyers in
Virginia, but also being one of the best
lawyers in America. Each year, since
1997, he has been listed in The Best
Lawyers in America for business litiga-
tion. This is a publication that lists
the ‘“‘best’” lawyers in America based
on the recommendations of other law-
yers all across America.

But, not only is Mr. Kelley dedicated
to his family and to his legal career, he
also has taken the time to give back to
his community. In addition to other
community activities, he is a member
and the former rector of the Old Do-
minion University Board of Visitors in
Norfolk, VA, and he is a member of the
Virginia Business Higher Education
Council.

Mr. President, Walt Kelley has my
strong support and the strong support
of Senator ALLEN. In addition, he has
the support of Virginia’s legal commu-
nity. The Virginia State Bar; Virginia
Bar Association; the Virginia Associa-
tion of Defense Attorneys; and the Nor-
folk & Portsmouth Bar Association all
support Mr. Kelley’s nomination. Fur-
thermore, the American Bar Associa-
tion has unanimously rated Mr. Kelley
as ‘“‘well qualified” for this judgeship.

I know that Walt Kelley is a fine
nominee. If confirmed, he will serve on
the bench in Virginia with distinction.

I urge my colleagues to support his
nomination.

The PRESIDING OFFICER. The jun-
ior Senator from Virginia is recog-
nized.

Mr. ALLEN. Mr. President, I join my
colleague and friend, Senator WARNER,
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in endorsing Walt Kelley for this judge-
ship for the U.S. District Court for the
Eastern District of Virginia. I have
known him for many decades. He is a
patient man and an outstanding law-
yer.

Senator WARNER and I interviewed
many highly qualified candidates for
that judgeship in the Eastern District
of Virginia. Walt Kelley has extensive
trial experience and, most importantly,
has the right philosophy as a judge and
will not invent the law but interpret it
according to the facts.

I hope my colleagues will support his
nomination.

Mr. HATCH. Mr. President, I rise
today to express my strong support for
the confirmation of Walter D. Kelley
Jr. to serve as a judge for the United
States District Court for the Eastern
District of Virginia.

Mr. Kelley received both his under-
graduate and his law degree, magna
cum laude, from Washington and Lee
University. Upon graduation from law
school, he clerked for Judge Ellsworth
Van Graafeiland on the Second Circuit.

In 1982, he joined the Norfolk, VA,
law firm of Wilcox and Savage. Since
2001, he has been a partner at Trout-
man Sanders in Norfolk, where he prac-
tices in the area of business litigation
with an emphasis on intellectual prop-
erty and antitrust law.

Aside from his private practice, Mr.
Kelley has devoted significant time to
improving the legal community as a
leader in bar activities. He has served
as a mentor to younger attorneys, a
quasi-judge of the Norfolk Circuit
Court, and as a law professor. He also
served on the Virginia Attorney Gen-
eral’s Task Force on Higher Education;
as rector and a member of Old Domin-
ion University Board of Visitors; as a
chairman and director of the Hampton
Roads Board of the Salvation Army;
and as a trustee of the Norfolk Colle-
giate School.

Walter Kelley is an extremely well-
qualified nominee with a significant
amount of litigation experience. The
American Bar Association unani-
mously bestowed on him its highest
rating of ‘“Well Qualified,” in recogni-
tion of his outstanding legal skills and
reputation. He will make an excellent
addition to the Federal bench and I
urge my colleagues to join me in sup-
porting his confirmation.

Mr. LEAHY. Mr. President, today we
are asked to consider the nomination
of Walter Kelley, Jr. to the Eastern
District of Virginia. Mr. Kelley is cur-
rently a partner with the Norfolk office
of the Troutman Sanders law firm. He
has significant civil litigation experi-
ence. The ABA unanimously found Mr.
Kelley to be well-qualified to be a dis-
trict court judge. He also has the sup-
port of both of his home-State Sen-
ators.

It should be noted that Mr. Kelley
has been very active in Republican pol-
itics over the past several decades. Mr.
Kelley recently served as the Chairman
of the Republican Party of Norfolk for
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four years. He is currently involved in
a Republican political action com-
mittee and serves as Director of the
Downtown Republican Club. A few
years ago, upon being elected Rector of
the Old Dominion University Board of
Visitors, Mr. Kelley was asked about
the political nature of the position and
politics in general, when he answered,
“[i]f you really believe strongly in how
it is you think Government should act
with the citizenry . . . you can’t sit on
the sidelines and not be in the game.
You’re either in there trying to make
happen that which you believe in, or
you’re ceding the whole debate to the
other side.”

I trust that Mr. Kelley will not be-
lieve that he can continue this advo-
cacy as a judge. By taking his oath of
office he will be expected to assume a
position of impartiality and discard his
previous partisan advocacy. Certainly,
we can all agree that the Federal bench
is not the place to advocate any agenda
other than fairness.

I congratulate Mr. Kelley and his
family on his confirmation today.

Mr. President, again, he had the
highest ABA rating and is strongly
supported by the two Senators from
Virginia. I hope everybody on this side
of the aisle will vote for him.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is, Shall the Senate ad-
vise and consent to the nomination of
Walter D. Kelley, Jr., of Virginia, to be
United States District Judge for the
Eastern District of Virginia?

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. I announce that
the Senator from Kansas (Mr.
BROWNBACK), the Senator from Utah
(Mr. BENNETT), the Senator from Idaho
(Mr. CrRAPO), the Senator from Utah
(Mr. HATCH), and the Senator from Or-
egon (Mr. SMITH) are necessarily ab-
sent.

I further announce that if present
and voting the Senator from Kansas
(Mr. BROWNBACK) would vote ‘‘yea.”

Mr. REID. I announce that the Sen-
ator from Massachusetts (Mr. KERRY)
is necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 94,
nays 0, as follows:

[Rollcall Vote No. 142 Ex.]

YEAS—9%4
Akaka Campbell Dayton
Alexander Cantwell DeWine
Allard Carper Dodd
Allen Chafee Dole
Baucus Chambliss Domenici
Bayh Clinton Dorgan
Biden Cochran Durbin
Bingaman Coleman Edwards
Bond Collins Ensign
Boxer Conrad Enzi
Breaux Cornyn Feingold
Bunning Corzine Feinstein
Burns Craig Fitzgerald
Byrd Daschle Frist
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Graham (FL) Levin Rockefeller
Graham (SC) Lieberman Santorum
Grassley Lincoln Sarbanes
Gregg Lott Schumer
Hagel Lugar Sessions
Harkln McCain Shelby
Holhngs M?Conngll Snowe
Hutchison M?kulskl Specter
Inhofe Miller Stabenow
Inouye Murkowski Stevens
Jeffords Murray
Johnson Nelson (FL) Sununu
Kennedy Nelson (NE) Talent
Kohl Nickles Thomas
Kyl Pryor Voinovich
Landrieu Reed Warner
Lautenberg Reid Wyden
Leahy Roberts

NOT VOTING—6
Bennett Crapo Kerry
Brownback Hatch Smith

The nomination was confirmed.

The PRESIDING OFFICER. The
President will be notified of the Sen-
ate’s action.

———
LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to legislative session.

———

COSPONSORSHIP—S. 1246

Mr. ROBERTS. I ask unanimous con-
sent that Senator JOHN BREAUX be
added as a cosponsor to a bill T intro-
duced on June 12, 2003, S. 1246, to per-
mit charitable and educational organi-
zations to make collegiate housing and
infrastructure grants and continue to
be treated as tax-exempt organizations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNANIMOUS CONSENT
AGREEMENT—S. 2062

Mr. FRIST. Mr. President, briefly I
have a consent regarding the class ac-
tion legislation which has been cleared
on both sides. Before proceeding, I re-
mind everyone that an earlier order
provided we would proceed to the class
action legislation following completion
of Defense authorization, which I ex-
pect we will be able to complete today.
However, we now have a Defense appro-
priations bill available and it is vitally
important for us to proceed with that
bill to ensure no disruption in funds to
our troops. Having said that, this
agreement will allow us to proceed to
the class action legislation without
any procedural hurdles following the
Defense appropriations bill.

Therefore, I now ask unanimous con-
sent that the previous order with re-
spect to Calendar No. 430, S. 2062, the
class action bill, be vitiated and fur-
ther that the Senate proceed to its con-
sideration following the disposition of
the Defense appropriations bill.

The PRESIDING OFFICER. The mi-
nority leader.

Mr. DASCHLE. Reserving the right
to object, I want to make sure I under-
stand. The majority leader is proposing
that we go to class action immediately
following the completion of our work
on the Defense appropriations bill; is
that correct?
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Mr. FRIST. Mr. President, that is
correct. The clarification I made was
that initially we would follow the De-
fense authorization with class action.
Now in effect what we are doing is we
are going to finish the Defense author-
ization today, go to Defense appropria-
tions, to be followed by class action.

Mr. DASCHLE. Mr. President, I ap-
preciate that. I have made it clear I am
not a supporter of the class action bill,
but I have made a commitment to
many of the colleagues in my caucus
with regard to the assurances we have
provided to them in the past that they
would have a chance to have this legis-
lation brought before the Senate and
offer the appropriate amendments.
They have been very patient. We have
asked them to delay consideration of
this bill now on several occasions, but
with the assurances given by the ma-
jority leader, I have no objection.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. CARPER. Reserving the right to
object, I will not object, I express my
thanks to both leaders for that col-
loquy and this brief discussion we have
had. As both leaders know, the move-
ment of this legislation is a priority for
a number of us, certainly for me, and I
am gratified that once we have dis-
posed of the Defense appropriations
bill, the next bill we will turn to is
class action. I express my thanks to
the majority leader for making that
clear, and to the Democratic leader,
Senator DASCHLE, for his steadfast po-
sition, realizing this is not legislation
that is at the top of his list of prior-
ities.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TRIBUTE TO MATTHEW “MATTIE”
JOSEPH THADEUS STEPANEK

Ms. MIKULSKI. Mr. President, I rise
to inform my colleagues and all who
are watching that a wonderful Amer-
ican passed away yesterday. He was a
13-year-old boy who lost his life to
muscular dystrophy. He was known to
the world because of his many appear-
ances on radio and TV reading his po-
etry. His name was Matthew Joseph
Thadeus Stepanek. The world Kknew
him as ‘“Mattie.”

Though this young man’s death is a
great tragedy, his life was a triumph.
At age 13, he was a gifted author. He
was even a noted peacemaker. He took
a personal challenge and turned it into
a life of inspiration for all of us.

Mattie Stepanek once said, ‘I want
my message to live beyond me,” and it
certainly will. His message of peace
and hope has reached millions.

He was born in 1990 in Upper Marl-
boro, MD, and doctors did not expect
him to live more than 24 hours. He suf-
fered from a rare form of muscular dys-
trophy. He had two brothers and a sis-
ter, all who died before the age of 4. His
own mom also has muscular dystrophy.

Though the disease would eventually
render him unable to walk or breathe
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on his own, he was more than a sur-
vivor. He began writing poetry at the
age of 3; poems about hope, peace, love.
His life philosophy was, ‘Remember to
play after every storm.”” And he did.

Mattie believed wishes could come
true. Once when he was near death, he
said he had three wishes. He wanted to
talk to Jimmy Carter; he wanted to
have his book of poems published; and
he wanted to see his poetry read on
Oprah.

Guess what. All three happened.
President Carter did call him and talk
to him several times. He wrote several
volumes of poetry. I have one with me
today called ‘‘Heartsongs.”” This book
reached the best seller’s list because it
reached the hearts of so many people.
As soon as Oprah heard it, she had not
only read his poetry but had Mattie on
the show.

He was so sick at times the doctors
were afraid he wouldn’t make it, but
through hope and prayer his life was
saved, one miracle at a time.

After the chaos and confusion and
heartbreak of September 11 and the
terrible anthrax attack on the Capitol,
I was pretty grief stricken. One night
watching C-SPAN, like so many Amer-
icans at the end of the day, I saw this
wonderful young boy reading poetry. I
found his words so inspirational, so
touching, that I immediately contacted
him through his hospital, the wonder-
ful Children’s Hospital here in Wash-
ington.

Through the hospital, I arranged a
visit to him at his home in Upper Marl-
boro, Maryland. I visited with Mattie
and his mom, in their apartment espe-
cially arranged for people who live a
life in wheelchairs but refuse to be
handicapped. We had a great time,
talking about life. Mattie was so lively,
so witty. He was so filled with enthu-
siasm. He was filled with energy.

I brought the book that I wrote and
he had his. I did a little reading from
mine and he read his poems. It was a
great afternoon with this special boy,
there he was in a special motorized
wheelchair with a special apparatus
that enabled him to breathe.

Later on, I went to the Children’s
Hospital to give him the Children’s
Hope Medal of Honor. This medal is
given to young heroes who have shown
valiant effort and courage in facing
life’s daily challenges when they have a
chronic or life-threatening illness. If
anyone deserved it, Mattie deserved it.

I want the world to know who this
little boy is. I want to tell you first of
all what he said about himself and then
what he said to us in what then proved
to be a farewell. This is the poem.

I am Mattie J.T. Stepanek.

My body has light skin,

Red blood, blue eyes, and blond hair.

Since I have mitochondrial myopathy,

I even have a trach, a ventilator, and oxy-
gen.

Very poetic, I am, and very smart, too.

I am always brainstorming ideas and stories.

I am a survivor, but some day, I will see

My two brothers and one sister in Heaven.

When I grow up, I plan to become
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A daddy, a writer, a public speaker,
And most of all, a peacemaker.
Whoever I am, and whatever happens,
I will always love my body and mind,
Even if it has different abilities

Than other peoples’ bodies and minds.
I will always be happy, because

I will always be me.

Isn’t that great? But the last page in
his book is ““The Daily Gift.”

You know what?

Tomorrow is a new day.

And today is a new day.

Actually,

Every day is a new day.

Thank you, God,

For all of these

Special and new days.

Mr. President, thank God for Mattie
Stepanek and thank God for a loving,
wonderful mother, Jeni Stepanek. Our
hearts go out to express our condo-
lences and our sympathy to her for all
of the heartache she has had to endure.
But we thank her for giving us this
very special gift, Mattie Stepanek, who
truly sang from his heart and was a
peacemaker.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. LEAHY. I thank the distin-
guished Senator from Maryland for
what she had to say. My wife and I got
to know Mattie. My wife invited him to
speak at the spouses dinner, the First
Lady’s luncheon. She told me I had to
come down and meet this young man. I
remember coming in there and talking
with him. I also talked with him again
by phone. I sort of hung back because I
was not a Senate spouse. I sort of hung
back in the corner and listened when
he spoke. What an inspirational little
boy.

I know the tug I felt when I turned
on the news this morning and heard
what we all knew was going to happen
had happened. He is no longer with us.

Somebody in the news said he prob-
ably had more life in that short span
than most people have. The Senator
from Maryland said similar things. In
this case, it is true. He really had.

I thank her for her statement. I know
Marcelle and I had our hearts enriched
by having met him.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2005—Continued

Mr. LEAHY. Mr. President,
the floor, though I see the distin-
guished Senator from Virginia and, of
course, I will yield to him if he is seek-
ing the floor.

Mr. WARNER. Yes, Mr. President, I
am seeking the floor at this point in
time.

We have reached a juncture in the
bill where the majority leader and the
distinguished minority leader, together
with the two managers, are trying to
resolve what further business may
occur on this bill. At this point in time
I can only suggest to colleagues we are
very close, hopefully, to resolving this
matter. But until such time as we get

I have
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an indication on my side of the aisle of
the ability with regard to the other
side to reach constructive resolution of
this matter, I am going to have to ask
that a quorum be put in.

Mr. LEAHY. Mr. President,
Senator——

Mr. WARNER. Reserving the right to
the floor, I yield for a question from
my colleague.

Mr. LEAHY. I wanted to accommo-
date the distinguished chairman, of
course. I thought he was about to bring
something up. I hope he would not put
in a quorum call. I would like to speak
about some of the matters that may be
coming up later. I have been talking
with him and Senator REID and Sen-
ator LEVIN. If it becomes ripe to make
that agreement, naturally I would
yield the floor immediately as I did for
the chairman. But I find in the joys of
allergies, my voice is fast disappearing
and I would like to speak now while I
know I can so speak.

Mr. WARNER. Mr. President, my
good friend and I have done many
things together. At this point in time,
I think, in good faith, the leadership of
the Senate, together with the two man-
agers, has developed a construct. Until
such time as that construct is put in
place, I must say with due respect I
will have to maintain the quorum call.

Mr. LEAHY. If the Senator will yield
again before he did that? I note, as the
Senator knows, I could be speaking
now if I wanted to because I already
had the floor and I could have refused
to yield to him. I did not.

Mr. WARNER. I think you yielded to
me.

Mr. LEAHY. I yielded to him, and
had I not done that, of course I would
have retained the floor and would have
gone forth.

Yesterday we had hours upon hours
of quorum calls. All I am suggesting is
that I be allowed to continue, and at
such point as the Senator reaches an
agreement, I would, of course, yield to
whomever wishes to make the unani-
mous consent request. Being unable to
do that, I believe my courtesy in giving
up the position I had has not been re-
turned. But, of course, the Senator has
the parliamentary right to do whatever
he wants because he has the floor.

Mr. WARNER. Mr. President, I hope
this is not a matter of courtesy. It is a
matter of pure management of the bill.
There has been a clear understanding
between both sides, and I am abiding
by the understanding on this side. I
think this side has, in good faith, lived
up to its commitments. From all I
know, the manager on this side and the
leadership on that side is doing every-
thing to live up to their commitments.

Until that time, I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

if the



June 23, 2004

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
MORNING BUSINESS

Mr. WARNER. Mr. President, I be-
lieve good progress is being made. I
think there could be a proper utiliza-
tion of the time. Given the structure of
the understanding at the leadership
level, which the Senator from Michi-
gan and I are trying to maintain and
will maintain, I would suggest that the
Senate now go into a period of morning
business with Senators to speak up to
15 minutes.

Mr. LEAHY. Twenty minutes.

Mr. WARNER. Let us say 15 minutes
with the exception of the Senator from
Vermont, who desires 20 minutes, and
hopefully Senators who might wish to
address issues relating to the bill can
avail themselves of that opportunity.
Would that be correct?

Mr. LEVIN. Reserving the right to
object, I surely will not, it is our intent
I believe at the end of this first period
to have our structure put back in
place—that we would immediately re-
turn to the bill and resolve it.

Mr. WARNER. That is correct.

Mr. President, at this point in time,

is my unanimous consent request
granted?

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. WARNER. Mr. President, I thank
the distinguished Senator from
Vermont for his usual courtesy.

Mr. LEAHY. Mr. President, I thank
my friend from Virginia. For over a
quarter of a century we have been ac-
commodating each other. I refer to the
distinguished senior Senator from Vir-
ginia as ‘“‘my Senator’” when I am away
from home. I have had the privilege of
living part time during the year in his
beautiful State, and we have tried to
accommodate each other. I think this
is the easiest way out of it. Otherwise,
we would be in a quorum call. I do
thank him.

———
PRISONER ABUSE

Mr. LEAHY. Mr. President, I under-
stand that at the time the Leahy
amendment comes up, there is likely
to be a tabling motion. It would be, in
effect, a second-degree amendment of-
fered by others on the Judiciary Com-
mittee.

The amendment would require the
Attorney General to produce docu-
ments that the Judiciary Committee
needs in order to conduct oversight of
the Department of Justice.

The Judiciary Committee has to get
to the bottom of the prisoner abuse
scandal. Aspects of this scandal are
within the jurisdiction of the Judiciary
Committee. To get to the bottom of it,
we require documents from the Attor-
ney General.

What happens if we are blocked from
that? I say to my friends that if they
vote to block us from getting the docu-
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ments we seek, what they are doing,
whether intentionally or otherwise, is
contributing to a coverup.

Let me explain why this amendment
is so important. There has been much
debate over the last several days and
weeks about the abuse of foreign pris-
oners, and the guidance provided by
the President’s lawyers with regard to
torture. This debate will continue for
some time throughout our country,
particularly as more courts-martial are
held, with the facts emerging slowly,
and as the White House releases only
some of the documents that are needed
to fully understand the origins of the
scandal.

In the meantime, the Senate, the
body that is supposed to be the con-
science of the Nation, should act.
There are some very basic things we
can do to clarify U.S. policy regarding
the treatment of foreign prisoners. We
can bring greater transparency to this
issue. That is what my amendment
does. It is very straightforward, with
three basic sections.

First, it lays out U.S. policy with re-
gard to the treatment of prisoners.
Second, it establishes basic reporting
requirements to which the Congress
and the American people are entitled.
Finally, it sets out a training require-
ment for civilian contractors who come
into contact with foreign prisoners.

With regard to the policy, my amend-
ment is very forthright. It states that
the United States must treat all for-
eign prisoners humanely and in a man-
ner that the United States would con-
sider legal if perpetrated by the enemy
against an American prisoner. That is
a restatement of many decades of U.S.
policy and the Army’s own regulations.

My amendment also reaffirms the ob-
ligation of the United States to abide
by the legal prohibitions against tor-
ture. That is the law of the land.

The memos authored by the Justice
Department apparently reveal another
view: that torture can be ordered by
the President despite clear laws in the
United States against it. Even Presi-
dent Bush now says he disagrees with
that view.

We should reaffirm that torture is
not allowed under any circumstances.

The amendment also codifies the
longstanding Army regulation gov-
erning the treatment of foreign pris-
oners. That regulation states that
where there is doubt about the legal
status of a foreign prisoner, then the
prisoner is entitled to the protection of
the Geneva Convention, at least until a
status can be appropriately determined
by a ‘‘competent tribunal.”” The proce-
dures for the tribunal are specified in
regulation.

Unfortunately, our government has
ignored this regulation during the
course of the war on terrorism and the
war in Afghanistan. No such screenings
have been conducted in Afghanistan.
The administration simply designates
someone as a terrorist and that is
enough to land them in prison indefi-
nitely.
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We have not had one trial by mili-
tary commission yet. And certainly we
determined that some of these people
we called terrorists, who could be held
indefinitely, were not terrorists, be-
cause we let some people go. I suspect
some more people will be let go.

We are in this bind because the ad-
ministration failed to follow the
Army’s own guidance. The military
lawyers knew there would be situations
when the legal status of a foreign per-
son captured by our troops was not
clear, so they devised a very careful,
very basic screening process. By con-
ducting these status hearings, we
would then know what rights and what
legal protections the individual is enti-
tled to. That is the military policy. It
is certainly the policy our U.S. mili-
tary wants other countries to follow,
and the one we said we will follow.

My amendment further states that it
is in the interest of the United States
to expeditiously prosecute the cases of
those held at Guantanamo Bay. We
have given the administration wide
latitude in how it operates in Guanta-
namo. Congress understands we are
fighting a new kind of war, one where
civilians are at great risk, where intel-
ligence is critical, and where the coun-
try has to be tough against its enemy.

Having said that, after all the
months and years we held prisoners in
Guantanamo, not a single case has
been prosecuted. Not five, not four, not
three, not two, not one. Not a single
prosecution. One would think that with
the thousands of lawyers in our mili-
tary and our Justice Department, we
could act with some greater dispatch.
One would think that of all the people
locked up indefinitely, we could have
found one, just one, in all those pris-
oners that we could have prosecuted.
But that is not the case.

For the bad actors, the murders, the
terrorists at Guantanamo, we need to
bring charges against them so that the
victims of their crimes can have jus-
tice and so that those accused, if found
guilty, can finally have their fate de-
termined. These indefinite detentions,
where nobody is prosecuted, where no
actions are taken, are contrary to our
legal system and contrary to the secu-
rity interests of the United States.

In the reporting section of my
amendment, I ask for four basic pieces
of information: One, a quarterly report
providing the number of prisoners who
were denied prisoner of war status and
the basis for denying that status; two,
the proposed plan for holding military
commissions at Guantanamo Bay;
third, previous Red Cross reports pro-
vided to the military regarding the
treatment of prisoners—the ICRC re-
ports can be submitted in classified
form as the ICRC has requested; and
four, a report setting forth prisoner in-
terrogation techniques that have been
approved by the administration.

Much of this information has drib-
bled out in press reports and through
leaks. Why don’t we set the record
straight and let the American people
have access to this information?
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The administration ought to have a
more orderly process in place for dis-
closing this information. It will require
some structured reporting that is long
overdue.

Finally, we know that many prison
abuses were carried out by civilian con-
tractors. We do not know who these
people are, where they came from, or
what they were trained to do. At a
minimum, we should require these con-
tractors, just as we require of our mili-
tary personnel, to be trained in the
laws of war and international humani-
tarian law. It is imperative they under-
stand what the law requires when it
comes to the treatment of foreign pris-
oners.

There is nothing complicated about
this amendment. It simply sets out a
more coherent framework with regard
to how we treat foreign prisoners.

Now, let me turn to the portion of
the amendment that I suspect will be
subject to a tabling motion—the sec-
ond-degree amendment.

There is a popular expression used
when a group of people mean to work
together to protect against possible
harm or danger. It is called ‘‘circling
the wagons,” and it comes from Amer-
ican pioneers, who used to form their
wagons into a circle to better defend
against an attack.

If a move is made to table this
amendment, I would say that we are
seeing a circling of the wagons by Re-
publicans on behalf of the administra-
tion so that none of the information we
seek can come out. I find that regret-
table, but it is not surprising. It is an
election year.

Americans are becoming increasingly
concerned about the administration’s
handling of the war in Iraq: no weapons
of mass destruction, the disingenuous
link to the September 11 attacks, the
leak of a CIA operative’s name, the
months of continued violence against
Coalition soldiers after the President
had proclaimed victory, and then the
photographs out of Abu Ghraib. The
American public is sick and tired of
being lied to. They are sick of the se-
crecy. They want answers, but the wag-
ons continue to circle.

This amendment requires the admin-
istration to cooperate with a thorough
congressional investigation, by Repub-
licans and Democrats alike, into the
abuse of prisoners in U.S. custody. It
requires the release of all documents
relative to the scandal. All docu-
ments—not just a few selected by the
administration when the pressure is
on.

I would say this: Those who want to
keep these documents hidden should
know that at some point the day of
reckoning is going to come. We are now
at a crisis point. Is the Senate of the
United States content to serve as an
arm of the Executive Branch? Water
flows downhill, and so does Govern-
ment policy. Somewhere in the upper
reaches of this administration a proc-
ess was set in motion that seeped for-
ward until it produced this scandal. To
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put this scandal behind us, first we
have to understand what happened.
And we cannot get to the bottom of
this until there is a clear picture of
what happened at the top.

For many months, the Attorney Gen-
eral and other senior administration
officials have refused to answer letter
requests for documents relating to the
interrogations of detainees abroad.

Earlier this month, the Attorney
General appeared before the Judiciary
Committee for the very first time since
the war in Iraq began, but he refused to
answer direct questions posed by Sen-
ators and refused to give us the docu-
ments we requested regarding the
treatment and interrogation of pris-
oners. And not only that, he offered no
legal challenge for his refusal, and
practically challenged the Judiciary
Committee to subpoena him.

When the Judiciary Committee met
last week, I proposed a subpoena. Our
Republican colleagues said it was too
broad. We narrowed it down to 23 spe-
cific documents. When the chairman
said it was premature, Senator FEIN-
STEIN proposed that we amend the sub-
poena to give the Attorney General
more time to produce the documents
voluntarily. Even then, it was voted
down.

Yesterday, in a small gesture in re-
sponse to public pressure, the White
House released a tiny subset of the ma-
terials we sought. All of these should
have been produced earlier. Much more
remains hidden. Of the 23 we requested,
we got 3, and of those 3, 2 had already
been posted on the Internet. So, in ef-
fect, the administration gave us one
voluntarily. Though this is a self-serv-
ing selection of documents, it is a be-
ginning. I give the administration cred-
it for that. But for the Judiciary Com-
mittee and the Senate to find the
whole truth, we will need much more
cooperation.

The documents released yesterday
raised more questions than they an-
swered. The White House released a
January 2002 memo signed by President
Bush calling for the humane treatment
of detainees. But did the President sign
any orders or directives after January
2002? Did he sign any with regard to
prisoners in Iraq? Why won’t the Presi-
dent’s counsel comment on what the
President said or ordered?

Why did Secretary Rumsfeld issue
and later rescind tough interrogation
techniques? How did these interroga-
tion techniques come to be used in
Iraq, where the administration main-
tains that it has followed the Geneva
Conventions?

Where is the remaining 95 percent of
the material requested by members of
the Senate Judiciary Committee? Why
is the White House withholding rel-
evant documents that were produced
after April 2003?

When are we going to stop sitting on
our hands, becoming a rubberstamp for
an administration cloaked in secrecy?

We have the legal right, the constitu-
tional obligation, and the moral au-
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thority to ask questions and demand
answers today. We have to keep the
pressure on until we get honesty and
answers. I hope we will stand up and
say that we are an independent body in
the Senate and that we are willing to
ask questions.

More and more, the American people
can see that when you ask for 23 docu-
ments, and you only get 3, 2 of which
have already been released by the
press, that is not cooperation. It is not
openness or cooperation when there is
an arbitrary cutoff of documents after
April 2003. It is not cooperation when
we cannot find out why there is a dif-
ference between the advice that comes
from Attorney General Ashcroft’s of-
fice and what the President says he is
going to do. And it is certainly not co-
operation when we cannot get to the
root of this terrible disconnect between
stated policy and the photographs of
the torture at Abu Ghraib.

I must say, I am suspicious because 1
asked about prisoner abuse months be-
fore the pictures came out. I have
asked about Afghanistan. I was told
that the U.S. was complying with the
Torture Convention. But we now find
that some prisoners died at the hands
of some of the jailers.

I have asked the same questions
about Guantanamo, including ques-
tions like why do we have hundreds
and hundreds and hundreds of detain-
ees, but we cannot find a single one—
not even one—we feel confident enough
to bring charges against before a mili-
tary commission? It should be one of
the easiest places in the world, if there
is any evidence, to get a conviction.
Not one trial out of those hundreds and
hundreds and hundreds of prisoners?

Do we wonder why the rest of the
world asks whether America has lost
its moral compass? As an American, I
do not think we have. I believe very
strongly in the morality of our coun-
try. But I worry very much about what
some of our leaders are holding back. I
wish we would get all these matters
out. I believe we would be better off if
we did. We would look better in the
eyes of the rest of the world. The
United States is not a country that can
and should condone torture. We are a
country that expects to play by the
highest rules because we ask others to,
even when our enemies do not. Even
during the two world wars, we treated
our prisoners humanely.

This is a question we should ask:
Why this sudden change in our poli-
cies?

I will close by reminding my col-
leagues that I think it was about a
year ago the Secretary of Defense said:
We will know if we are winning the war
on terrorism if we are capturing or
killing or stopping more terrorists
than the madrasas are recruiting and
churning out.

After Abu Ghraib, I asked the Sec-
retary of Defense: By that definition,
are we winning or not? He said he did
not know. Obviously, we are not win-
ning. There are recruiting posters all
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over the Middle East, and even into
Turkey, with photographs from Abu
Ghraib.

If the administration will not come
forward on its own, if the administra-
tion will not tell us what is happening,
we—at least the men and women in the
Senate—should have the courage to de-
mand answers.

In the weeks since a courageous sol-
dier-whistleblower and a probing jour-
nalist revealed to the world the abuses
at Abu Ghraib prison, evidence has
continued to seep out almost daily of
similar mistreatment of prisoners in
other U.S. military detention centers
in Iraq, Afghanistan, and Guantanamo.
White House officials and the political
appointees in the Department of De-
fense have tried to deflect their own re-
sponsibility by singling out a few ‘‘bad
apples’ for punishment.

But bit by bit, the press is uncover-
ing new information, and it all points
toward those higher up in the chain of
command.

On May 15 of this year, President
Bush said, ‘“The cruelty of a few has
brought discredit to their uniform and
embarrassment to our country.” That
statement, it now turns out, was only
partly true. Since then, we have
learned a great deal about what was
discussed and debated at the highest
levels of our government.

While the President insists that he
wants to get to the bottom of this,
high-level White House and Pentagon
officials refuse to answer questions or
to disclose the relevant documents re-
quested by the Congress.

They deny any pattern of illegality
in the interrogation and treatment of
prisoners, while it becomes clearer by
the day that this scandal was set in
motion by the actions of senior offi-
cials.

We learned that in October 2003, Gen-
eral Sanchez ordered the ‘‘harmoni-
zation’ of military policing and intel-
ligence in Iraq, placing military intel-
ligence in control of key cellblocks at
Abu Ghraib prison.

We learned from the Washington
Post that, over the past 18 months, the
Army has opened investigations into at
least 91 cases of possible misconduct by
soldiers against detainees in Iraq and
Afghanistan. And the President talks
about a few bad apples. The President’s
comments have become harder and
harder to swallow.

We learned on June 7 from the Wall
Street Journal about a March 2003 Pen-
tagon report contending that the Presi-
dent was not bound by laws prohibiting
torture. This report went so far as to
say that Government agents who tor-
tured prisoners at the President’s di-
rection cannot be prosecuted by the
Justice Department.

The very next day, the Washington
Post reported that in August 2002 the
Justice Department advised the White
House that torturing al-Qaida terror-
ists in captivity abroad ‘“‘may be justi-
fied.”” The memo argued that the Presi-
dent has absolute authority in the
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“war against terrorism’ and that
international treaties against torture,
which the United States ratified, ‘“‘may
be unconstitutional.”” And, this report
continued, Congress is completely pow-
erless when the President acts as Com-
mander in Chief.

That same day, the Attorney General
made his first appearance before the
Judiciary Committee in 15 months. He
refused to give a copy of the Justice
Department memo to members of the
committee even though he was unable
to say on what legal authority he based
his refusal.

A week later, Republicans on the Ju-
diciary Committee blocked a subpoena
seeking these documents. Some called
it a ‘‘fishing expedition,” even though
we asked for a grand total of 23 docu-
ments.

The committee of jurisdiction had
the opportunity and the responsibility
to get us closer to the truth about why
these abuses occurred, but the Repub-
licans chose to circle the wagons in-
stead of doing what is right for the
country.

The stonewalling in the prison abuse
scandal has been building to a crisis
point. Yesterday, responding to public
pressure, the White House has released
a small subset of the documents that
offers a glimpse into the genesis of this
scandal. There are many items missing
from this release, however, including
all but three of the 23 items Judiciary
Committee Democrats requested in the
subpoena that was voted down by Re-
publicans last week. Where are the 20
remaining documents? Perhaps the
most ominous omission is the lack of
any documents reflecting White House
involvement in this issue since mili-
tary action began in Iraq last year. The
released documents do not include a
single reference to the treatment or in-
terrogation of detainees in Iraq, de-
spite the heinous abuses at Abu Ghraib
that we have all seen with our own
eyes.

The White House released a Presi-
dential memorandum dated February 7,
2002, directing that al-Qaida and
Taliban detainees be treated hu-
manely. But, did the President sign
any directive regarding the treatment
or interrogation of detainees after Feb-
ruary 7, 2002? More specifically, did the
President sign any directive after the
United States invaded Iraq on March
19, 2003? These questions remain unan-
swered.

Last week we learned that Secretary
Rumsfeld personally approved plans to
hide some of the prisoners in Iraqg so
that they could not be visited by the
International Committee of the Red
Cross. They became nameless, faceless,
and numberless. This is not only
Kafkaesque, it was a direct violation of
the Geneva Conventions. In a press
conference last Thursday, Secretary
Rumsfeld acknowledged his role in hid-
ing these ‘‘ghost prisoners,” including
one ‘‘high value’ prisoner who was lost
in custody for 7 months.

Yet in the same breath, Secretary
Rumsfeld said, ‘I have not seen any-
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thing that suggests that a senior civil-
ian or military official of the United
States of America . . . could be charac-
terized as ordering or authorizing or
permitting torture or acts that are in-
consistent with our international trea-
ty obligations or our laws or our values
as a country.”

Secretary Rumsfeld should read the
memos written by the Department of
Justice and by his own legal staff at
the Pentagon. The leaked and released
documents reveal plenty to suggest
that legal arguments were made and
orders were signed in violation of our
laws and treaty obligations. The few
documents released by the White House
yesterday serve to confirm earlier
press reports and postings.

A year ago, after learning that the
United States might be using tech-
niques that pushed the limits of the
Torture Convention, I wrote to the
White House looking for assurances
that the administration was complying
with U.S. and international law. I re-
ceived a letter that stated clearly and
unequivocally that it was and would
continue to do so.

In fact, we now know that the White
House and the Pentagon were actively
working to circumvent the law. Guide-
lines for interrogating prisoners were
applied routinely in multiple locations
in ways that were illegal. It is also
clear that U.S. officials knew the law
was being violated and for months, pos-
sibly years, did virtually nothing about
it.

Instead, they detailed their lawyers
to find legal loopholes and interpreta-
tions that would redefine torture and
devise innocuous sounding labels for
their interrogation techniques, such as
‘“‘sensory deprivation’” or ‘‘stress and
duress.”’

I wrote to the White House, the Pen-
tagon and the CIA last June, a year
ago, about the reported torture of Af-
ghan prisoners by U.S. interrogators in
December 2003. Two of those prisoners,
both of young age, had died during in-
terrogation. Others described being
forced to stand naked in a cold room
for days without interruption, with
their arms raised and chained to the
ceiling and their swollen ankles shack-
led. They said they were denied sleep
and forced to wear hoods that cut off
the supply of oxygen.

My letter, and subsequent letters,
were either ignored or received re-
sponses which, in retrospect, bore no
resemblance to the facts. Sixteen
months later, the investigations of
those deaths, ruled homicides, remain
incomplete.

Just last week, in a case we had not
known of previously, a CIA contractor
was indicted for beating an Afghan de-
tainee with a large flashlight. The Af-
ghan, who had surrendered himself at
the gates of a U.S. military base, died
in custody on June 21, 2003, just days
before I received a letter from the Bush
administration saying that our Gov-
ernment was in full compliance with
the Torture Convention.
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Prisoners who are suspected of hav-
ing killed or attempted to kill Ameri-
cans do not deserve comforts. But the
use of torture undermines our global
efforts against terrorism and is be-
neath a great Nation.

It is illegal whether U.S. personnel
engage in such conduct themselves or
they hand over prisoners to the govern-
ment agents of another country where
torture is commonly used. That hap-
pened in 2002, when U.S. agents sent a
Canadian citizen to Syria, letting oth-
ers do the dirty work. Yet the White
House will not provide us with the doc-
uments in which they concoct theories
to justify turning over detainees to for-
eign nations that conduct torture.

There are many victims of this pol-
icy. First are the Iraqis, Afghans, and
other detainees, some of them innocent
of any crime, who were tortured or sub-
jected to cruel and degrading treat-
ment. The International Committee of
the Red Cross reported that it was told
by the U.S.-run Coalition Provisional
Authority in Iraq that 70 to 90 percent
of those in detention were innocent ci-
vilians who had been swept up in raids.

That was information that U.S. offi-
cials gave to the ICRC. It came from
our own Government. It is no wonder
that after the horrific images were
broadcast around the world, the Pen-
tagon started to clean out Abu Ghraib,
releasing thousands of prisoners who
apparently never should have been
there.

We now know that many other Iraqis
and Afghans died in U.S. custody, in
conditions so abhorrent they conjure
up images reminiscent of a Charles
Dickens novel. Many of those deaths
were never investigated.

The other victims of this policy are
our own soldiers, who overwhelmingly
perform their duties with honor and
courage, and who now have been un-
fairly tarnished and endangered by
these images and this scandal.

Our troops have also been tarnished
by profiteering companies, none more
brazen than Halliburton, which have
reaped huge profits while our soldiers
are risking their lives and losing their
lives. Yet Republicans blocked Senate
action to make war profiteering a
crime and hold these people account-
able.

Countless people around the world,
especially in the Middle East, sus-
pected that President Bush’s decision
to invade Iragq had a lot more to do
with Iraqi oil than with any of the
other reasons he gave that have since
been proven false.

I do not share that view, but what
better evidence to fuel those charges
than Halliburton’s noncompetitive con-
tracts and waste. It is fraud and abuse
on a scale that would shock the con-
science of anyone except perhaps an
Enron executive. Halliburton seems to
regard the U.S. Treasury as its own
personal bank account. With ‘‘cost
plus’ contracts, what do they care how
much they overcharge the taxpayers?
They are guaranteed their profits re-
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gardless. It is the antithesis of patriot-
ism.

And then there is America itself. Our
Bill of Rights was the model for the
Universal Declaration of Human
Rights. Generations of Americans have
tried to live up to its promise and to
set an example for the world. The dam-
age this administration has caused to
our credibility and reputation as a na-
tion of laws and of decency will take
years to repair. Just as they have
squandered so much of the world’s re-
spect and support for our country after
September 11, so now have they squan-
dered much of the human rights leader-
ship that has taken so many years to
painstakingly build. This is a travesty
of monumental proportions.

The individuals who committed those
acts are being punished, as they must
be. But what of those who gave the or-
ders or set the tone or looked the other
way? What of the White House and
Pentagon lawyers who tried to justify
the use of torture in their legal argu-
ments? These lawyers have twisted the
law, advising the President that for an
abuse to rise to the level of torture it
must go on for months or even years,
and be so severe as to generate the
type of pain that would result from
organ failure or even death.

Think about that, and you begin to
realize how destructive and outrageous
this is.

And what of the President? Last
March, referring to the capture of U.S.
soldiers by Iraqi forces, President Bush
said, ‘“We expect them to be treated
humanely, just like we’ll treat any
prisoner of theirs that we capture hu-
manely. If not, the people who mistreat
the prisoners will be treated as war
criminals.”

At the same time, the President’s
own lawyer, ignoring the Torture Con-
vention altogether, called the Geneva
Conventions ‘‘quaint” and ‘‘obsolete.”
Today, soldiers who have spoken out
about the crimes they witnessed and
the involvement of their superiors have
been threatened and punished by the
Defense Department they have honor-
ably served.

One need only review history to un-
derstand why the law makes no excep-
tion for torture. The torture of crimi-
nal suspects flagrantly violates the
presumption of innocence on which our
criminal jurisprudence is based, and
confessions extracted through torture
are notoriously unreliable.

Once exceptions are made for torture
it is impossible to draw the line, and
more troubling is who would be in
charge of drawing it. If torture is justi-
fied in Afghanistan, why is it not justi-
fied in China, or Syria, or Argentina,
or Miami?

If torture is justified to obtain infor-
mation from a suspected terrorist, why
not from his wife or children, or from
his friends or acquaintances who might
know of his activities or his where-
abouts? This has happened in many
countries, and decades later those soci-
eties are still trying to recover.
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The United States cannot become the
model of justice our forefathers envi-
sioned if we continue to tolerate the
twisted logic that has been given cur-
rency with increasing regularity in
U.S. military prisons and in the White
House since 9/11. Some argue it is a new
world since those terrible attacks on
our country 3 years ago. And to some
degree, they are right, which is why we
have reacted with tougher laws and
better tools to fight this war. But do
we really want to usher in a new world
that justifies inhumane, immoral and
cruel treatment as any means to an
end?

As a nation of laws, and as the
world’s oldest democracy and cham-
pion of human rights, we must cat-
egorically reject the dangerous notion
that is now in our midst, seeking our
assent, or our silence, that torture can
be legally justified and normalized.

President Bush has said he wants the
whole truth, but he and his administra-
tion have been stonewalling from the
top. The President must order all rel-
evant agencies to release the memos
from which these policies were devised.

He must clearly and unequivocally
order all of his subordinates and every
member of our armed services to ad-
here to our international treaty obliga-
tions including the Geneva Conven-
tions, the Torture Convention, and all
applicable U.S. laws. And finally, there
needs to be a thorough, independent in-
vestigation of the actions of those in-
volved, from the people who committed
abuses, to the officials who set these
policies in motion.

Only when these actions are taken
will we begin to heal the damage that
has been done.

The PRESIDING OFFICER (Ms. CoOL-
LINS). The Senator from Texas.

INVESTIGATION INTO TREATMENT
OF IRAQI PRISONERS

Mr. CORNYN. Madam President, I
want to take a few minutes to respond
to some of the comments made by the
Senator from Vermont because I do
think the characterization he gave to
some of what has gone on is at least in-
complete. I disagree with some of his
conclusions, and I want to point out
why because I believe the Members of
this body deserve to have a complete
picture and at least have the benefit of
considering alternative conclusions
from those drawn by the Senator from
Vermont.

I have the high honor of serving on
both the Senate Armed Services Com-
mittee and the Judiciary Committee.
Certainly, the Senator from Vermont
is the ranking member of the Judiciary
Committee, but I would remind this
body that the Senate Armed Services
Committee, under the leadership of our
chairman, has been investigating the
Abu Ghraib prison situation and the in-
terrogation practices and policies of
the U.S. Government since at least
May 11. We have had a series of hear-
ings there which have been very helpful
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in understanding both the nature of
the problem and the nature of the in-
vestigation that is ongoing, ulti-
mately, hopefully, leading up to a con-
clusion as to who did what, whether
there were, indeed, as there appears to
be, some violations of American policy
with regard to the interrogation of de-
tainees, and, of course, to hold the
guilty accountable.

That is what we are: We are a nation
of laws. We believe in the rule of law.
We believe the law applies equally to
everyone, no matter how high up in the
chain of command you are or how low
you are in the chain of command. And
I believe we will be true to our ideals in
that regard. But I would say that much
of what the Senator from Vermont has
suggested needs to be produced is sort
of in a vacuum of sorts, without the
benefit of a lot of what the Senate
Armed Services Committee has already
done, to find out what happened, what
the policies were, what the cir-
cumstances were, whether this rep-
resents an aberration or whether it
represents something worse.

To date I would say it is pretty clear
that what we saw, as a result of a hand-
ful of actions on behalf of American
soldiers, was an aberration. And thank
goodness. There is no question, though,
that these soldiers lacked the proper
training and, indeed, the proper leader-
ship. Those are chain of command
problems and ought to be taken as high
as they go as a result of the investiga-
tion.

But as the Presiding Officer knows,
there are at least six different inves-
tigations into the circumstances at the
Abu Ghraib prison. We need to let that
process run its course to find out what
the facts and circumstances are. As I
recall, we are awaiting the report of
General Fay and perhaps others. We
ought to get to the facts and not suc-
cumb to the temptation during an elec-
tion year to overly politicize what is
going on.

While we have always respected the
rights and the civil liberties of every
American, we also need to be concerned
about the rights and the health and the
welfare of our young men and women
who are serving our Nation so nobly in
the battlefield. That requires the abil-
ity to get good, actionable intelligence.

The present occupant of the Chair
was there at the Senate Armed Serv-
ices Committee hearing. General Jef-
frey Miller testified on May 19. I asked
him at that hearing:

In your opinion, General Miller, is the
military intelligence that you’ve been able
to gain from those who have recruited, fi-
nanced, and carried out terrorist activities
against the United States or our military,
has that intelligence you gained saved Amer-
ican lives?

General Miller said:

Senator, absolutely.

Then I asked General Abizaid, the
CENTCOM commander:

And would you confirm for us, General
Abizaid, that that’s also true within the Cen-
tral Command?
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And General Abizaid—who I think all
of us, as we have come to know more
about him, have come to admire him
and his leadership capacity—said forth-
rightly:

Senator, I agree, that’s true. I would also
like to add that some of these people that we
are dealing with are some of the most des-
picable characters you could ever imagine.
They spend every waking moment trying to
figure out how to deliver a weapon of mass
destruction into the middle of our country.
And we should not kid ourselves about what
they are capable of doing to us. And we have
to deal with them.

It is very important to keep in proper
context what is going on and the fact
that we are at war, a war not of our
choosing—of course, we were at-
tacked—but a war that we must and we
will finish.

I want to point out another thing
that is important to the overall con-
text of what the Leahy amendment
seeks to get. That is, we have two cases
currently pending at the U.S. Supreme
Court in the Hamdi and the Padilla
cases, where the U.S. Supreme Court
will tell all of us in America what the
law requires with regard to the treat-
ment of unlawful combatants, includ-
ing one who happens to be an American
citizen, Jose Padilla, but who joined
arms with the enemy, with the terror-
ists who seek to attack and to kill
Americans on our own soil. And that
advice, that direction is forthcoming.
It could literally come down, of course,
any day now, since the Supreme
Court’s term is about to expire.

The characterization my colleague
from Vermont gave to these memo-
randa is not accurate. As a matter of
fact, as the Senator may recall—and
maybe he said this; I didn’t hear it—
the Senate Judiciary Committee voted
against issuing a subpoena but then au-
thorized the chairman and perhaps the
ranking member to engage in discus-
sions with both Alberto Gonzales,
White House counsel, and Attorney
General Ashcroft to determine what
legal memoranda they might be willing
to voluntarily provide the committee.
So we voted against issuance of the
subpoena.

But whether it is the Bybee memo
that has been discussed and covered by
so much of the press, that is 50 pages
long, or whether it is any of the other
memos the Department of Defense and
Department of Justice released yester-
day, they reveal not a coverup but a
careful, deliberate, and scholarly ap-
proach to determining what, in fact,
the law requires.

If, in fact, as the folks who are sug-
gesting there is some sort of coverup or
some sort of policy of abuse—either
one of direction or in terms of creating
an atmosphere where it should hap-
pen—these memos that have been re-
leased completely refute that idea of
lawlessness that they are seeking to
spin.

I am deeply disturbed by the increas-
ingly politicized nature of the debate
on the war on terror. We are at war
against a people who will stop at noth-
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ing to Kkill innocent Americans. We
paid the price for not aggressively pur-
suing those terrorists and this informa-
tion in the past, at least since 1993,
with the bombing of the World Trade
Center. But after 9/11, our Nation found
itself at war with a new kind of enemy
from whom we need information, ac-
tionable intelligence, that can mean
the difference between life and death
for our troops and our citizens.

As I said a moment ago, there have
been many baseless allegations that
the Department of Defense has used
torture during interrogations as a mat-
ter of policy. But what happened at
Abu Ghraib was not an administration
policy, not DOD policy, not CENTCOM
policy, or any other official policy. It
was completely beyond the pale of ac-
ceptable behavior, and those respon-
sible will be held to account and will be
punished.

As recently as yesterday, President
Bush made the following comments:

We do not condone torture. I have never
ordered torture. I will never order torture.
The values of this country are such that tor-
ture is not a part of our soul and our being.

Yet despite these unequivocal com-
ments from the Commander in Chief,
political opponents of this administra-
tion continue to allege, without foun-
dation, that our Nation’s leaders some-
how support the use of torture. It is
important to remind some of our col-
leagues that, again, the purpose of
these interrogations is to gather intel-
ligence consistent with our values,
which means no torture and humane
treatment of all detainees. The interro-
gations we have conducted in Iraq and
at Guantanamo Bay have saved Amer-
ican lives. I believe it is critical that
we continue to aggressively, within the
limits of the law and humane treat-
ment, seek actionable intelligence and
continue to save American lives.

Unfortunately, it seems there is an
irresistible impulse to score cheap po-
litical points by criticizing the careful,
deliberative process the administration
undertook to ensure that those very
important interrogations were con-
ducted within the law. The techniques
of our Armed Forces, including those
used in Iraq or at Guantanamo Bay,
can hardly be described as torture.

I, like a number of other Members,
have traveled to Guantanamo Bay to
observe for myself, because I was con-
cerned. I was interested. I wanted to
learn how we are handling these people
who have recruited, trained, and fi-
nanced terrorist activity against the
United States and, if given the oppor-
tunity to do so, would do so again.

For some reason, there are certain
Members, and indeed certain elements
of the press, who are trying to convince
the American public that making a
suspected terrorist stand for 4 hours, or
giving them only 4 hours of sleep con-
stitutes torture. They want them to
believe that poking someone in the
chest with a finger or changing their
sleep patterns or meal selection is
cruel or inhumane.
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Let me read quickly some of the ap-
proved methods of interrogation which
some of the critics claim is torture:
Asking straightforward questions; in-
centive/removal of incentive; emo-
tional love, which is playing on the
love a detainee has for an individual or
group; playing on the hatred an indi-
vidual has for a individual or group;
something called fear up harsh; fear up
mild; reduced fear; pride up and ego up;
pride and ego down; futility, which is
invoking the feeling of futility of a de-
tainee; the we-know-all technique, con-
vincing the detainee that the interro-
gator knows the answers to the ques-
tions he is asking the detainee; estab-
lish your identity, or convincing the
detainee the interrogator has mistaken
the detainee for someone else; repeti-
tion approach; file and dossier, or con-
vincing the detainee the interrogator
has a damning and inaccurate file,
which must be fixed; rapid fire ques-
tions; silence; change of scenery down;
dietary manipulation.

For example, it says in this approved
memorandum, a change from hot ra-
tions to MREs. That is hardly some-
thing that could be said to constitute
torture.

Next is environmental manipulation,
or adjusting the environment to create
moderate discomfort; sleep adjust-
ment; false flag; and isolation.

These are not torture under any-
body’s definition. These are legal and
humane methods of extracting infor-
mation from terrorists.

It is an affront to our men and
women in uniform to accuse them of
torturing terrorists when the reality is
our policy calls for all detainees to be
treated humanely. The time has come
to ask at what point does this largely
partisan and media-driven witch hunt
so damage and detract from the mis-
sion of our troops in the field that it ir-
reparably harms U.S. interests, includ-
ing our ability to collect life-saving in-
telligence?

Because of the onslaught by some on
Capitol Hill—a fact not lost upon our
enemy—agencies have been forced to
disclose procedures al-Qaida and other
terrorists now train and use to defend
against, which is creating a roadmap.

Plain and simple, interrogations save
lives. The interrogations we have con-
ducted over the past 2% years have
saved lives of soldiers in the field and
innocent civilians at home. It is high
time we get our priorities straight.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

Mr. DURBIN. Madam President, I am
happy to respond to my colleague from
Texas about an issue which is in this
morning’s paper and on the minds of
many Americans and people around the
world. In today’s Washington Post,
there are two major front-page stories
related in an unusual way. Here is the
photo of the parents of the South Ko-
rean who was beheaded in Irag—an-
other heinous, barbaric crime com-
mitted by terrorist extremists. Next to
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it, we have an article entitled ‘“‘Memo
on Interrogation Tactics Is Dis-
avowed.”

In this article about the interroga-
tion tactics we learn President Bush’s
White House is now disavowing an
opinion from the Department of Jus-
tice issued in August of 2002 relative to
interrogation tactics that could be
used by the U.S. Armed Forces. It ap-
pears now that this memo has become
public, the White House has found it
necessary to publicly disavow this
statement by the Department of Jus-
tice and Attorney General Ashcroft.
Why?

Well, I think it is obvious.

For a lengthy period of time the
Bush administration and the Depart-
ment of Justice of Attorney General
Ashcroft have been involved in a fierce,
protracted debate about acceptable in-
terrogation techniques and the defini-
tion of torture, a debate which relates
to issues resolved over a hundred years
ago, in many cases, by the Government
of the United States of America when
we made it our express policy to dis-
avow torture. When we later entered
into a Geneva convention after the
Nazi war crimes, when we later had a
convention on torture, brought to Con-
gress by President Ronald Reagan, this
series of treaties enacted by the United
States making them the law of the
land said we as a Nation stood with
civilized nations around the world in
condemning and prohibiting torture,
cruel and inhumane and degrading
treatment of prisoners. Our statements
were unequivocal. We stated that for
the world.

Why? Frankly, because we believed
the United States of America and the
values we represent on the floor of the
Senate are different than some. There
may be some in this country who will
argue we should answer the beheading
of innocent people, like this South Ko-
rean, with similar violence. Thank
God, their voices are few and ignored
by most. We have said from the begin-
ning we will not stoop to this level.

If there is anybody who believes that
is acceptable conduct, it is not the
United States of America. That is a
statement of values and principles,
made first by President Abraham Lin-
coln during the bloody Civil War, and
by Presidents of both political parties
for decades thereafter. We know, how-
ever, that this administration, once en-
gaged in the war on terror, decided to
engage in a new debate on the defini-
tion of torture.

Two weeks ago, the Attorney General
of the United States came to the Sen-
ate Judiciary Committee and said to us
unequivocally twice that it was not his
job, nor the job of this administration,
to define torture. He said that on the
record. It was broadcast across Amer-
ica and around the world. The very mo-
ment he said that, major news organi-
zations were releasing a memo from
Attorney General Ashcroft’s Depart-
ment of Justice, which defied his state-
ment to the Senate Judiciary Com-
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mittee, this memo of August 1, 2002, by
Assistant Attorney General Bybee, a
memorandum sent to Alberto Gonzales,
counsel to President George W. Bush.
According to Attorney General
Ashcroft, this memo should not exist.
He told us in open session it was not
his job or the job of this administra-
tion to define torture. He said Congress
has done that, and the laws do that.

Look at this memo of August 1, 2002.
Turn to this infamous page 13 and read
what Attorney General Ashcroft’s De-
partment of Justice said about torture:

The victim must experience intense pain or
suffering of the kind that is equivalent to
the pain that would be associated with seri-
ous physical injury so severe that death,
organ failure, or permanent damage result-
ing in a loss of significant body function will
likely result.

You will not find these words in any
treaty the United States has entered
into, certainly not in our Constitution,
nor in the laws of the land. You will
find this in the memo from Attorney
General Ashcroft’s Justice Depart-
ment. It is their definition of torture,
sent to the President of the United
States General Counsel, Mr. Gonzales.

For the Attorney General to tell us
he is not in the business of defining
torture, frankly, doesn’t square with
the reality of this official memo from
his own Department. If that were the
only thing in this memo, it would be
bad enough. But there is more. Because
in this memo, you will find a rational-
ization to suggest that the President,
as Commander in Chief, is not bound
by the laws of the land. That is a state-
ment to which most people will say, 1
am sure they didn’t say that. Let me
read to you from a section about Sec-
tion 2340A, the statute that makes tor-
ture a crime:

Any effort to apply Section 2340A in a
manner that interferes with the President’s
direction of such core war matters as the de-
tention and interrogation of enemy combat-
ants thus would be unconstitutional.

Sadly, it went further. I read from
the same memo:

Section 2340A must be construed as not ap-
plying to interrogations undertaken pursu-
ant to his Commander in Chief authority.

In other words, this memo from the
Ashcroft Department of Justice to Mr.
Gonzales and the White House went be-
yond the definition of torture. It cre-
ated an escape hatch for this President
to say, as Commander in Chief: I am
not bound by the laws of the land when
it comes to torture and the interroga-
tion of witnesses.

There are some who come to the floor
and wonder why we are raising this
issue.

What is the importance of this issue?
The importance of this issue will be ob-
vious to anyone who reads this memo-
randum now available on the Internet.
This administration engaged in a fierce
and protracted debate about whether
they could redefine torture for the war
on terrorism and whether this Presi-
dent, as Commander in Chief, was
above the law.
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For those of us in this Chamber who
have sworn to uphold the Constitution
of the United States, a solemn oath
which each of us, including the Presi-
dent, must take, this is, indeed, an ex-
tremely serious situation: That this
administration would think this Presi-
dent and those acting under his author-
ity as Commander in Chief would not
be bound by treaties, by the Constitu-
tion, or by the laws of the land.

Can any inquiry be more serious
when the question, which must be
asked by this Chamber of the Chief Ex-
ecutive of the United States, is wheth-
er he has gone too far, violating the
law of the land?

So what will come before us in a
short time is an effort to say to Attor-
ney General Ashcroft: It is not enough
that we have to rely on leaked memos
released on the Internet. We demand of
you the disclosure of relevant docu-
ments which will give us a better pic-
ture and a better understanding of this
debate within the Bush administration
about torture because, in the context
of where we are today, this is not an
academic issue. Because of Abu Ghraib
and the shameless conduct of the men
and women in that prison, which has
been captured in photographs released
around the world, the United States is
being tested. We are being asked not
only within our own borders, but
around the world, whether in the war
on terrorism, we have abandoned a
commitment of over a century that
says we will not engage in torture, that
we are committed to the humane treat-
ment of prisoners.

It is, unfortunately, a timely and le-
gitimate question which we cannot
duck; we cannot avoid. In order to an-
swer that question, we understand we
have to be open and transparent. We
have to not only say to the world that
we are the same country we were be-
fore 9/11. After Abu Ghraib, we have to
show them proof, and the proof will be
in the documents which the Attorney
General has refused to disclose.

The Attorney General and the Presi-
dent have several legal options when
Congress legitimately asks for docu-
ments. The President can assert his ex-
ecutive privilege. That was done by
President Nixon during the Watergate
scandal. It was contested in court all
the way to the Supreme Court, but it is
something a President can assert. Only
the Court can ultimately resolve the
dispute then between Congress and the
President. President Bush has not as-
serted executive privilege when it
comes to these memos of Attorney
General Ashcroft. Or the Attorney
General can say: There is a statutory
privilege that allows me to withhold
these documents.

The request for information that we
are going to put in amendment form al-
lows classified material to be treated
separately so it would not in any way
endanger the troops who are defending
this country and defending themselves
in Iraq and Afghanistan.

When asked point-blank by myself
and others in the Senate Judiciary
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Committee, Attorney General Ashcroft
said: I cannot give you a legal author-
ity for the reason I am not going to re-
lease these documents. He said: I just
personally believe it is not the right
thing to do.

I reminded the Attorney General—
and it is worth repeating now—as im-
portant as his personal beliefs may be,
they are not the law. If this Depart-
ment of Justice and this Attorney Gen-
eral and this President cannot produce
a legal reason for failing to disclose
these documents, then they are asking
to be above the law. No President, no
Attorney General, no Senator, none of
us serving this country or in this Con-
gress are above the law and certainly
not on an issue of this magnitude.

Some critics have come to the floor
and said this request by Members of
the Senate of the Attorney General to
produce these important documents is
the product of ‘“‘an irresistible impulse
to score cheap political points.” I
quote a colleague of mine who said
those words just moments ago, ‘‘cheap
political points.”

I remind my colleagues and all oth-
ers, this White House, just yesterday,
decided this memorandum from Attor-
ney General Ashcroft is so bad, so
wrong that they are now disavowing
the very memo which was sent to the
chief counsel at the White House al-
most 2 years ago.

This is not about some political exer-
cise. This is about truth and trans-
parency and a disclosure which is need-
ed to restore the confidence in the core
values of America not only for the
American people but for people around
the world.

Yesterday, in a transparent effort to
stop the pressure for full disclosure,
the administration provided Congress
with a two-inch stack of documents.
But a cursory review of these docu-
ments reveals that the administration
is withholding a lot of crucial informa-
tion.

If anything, the documents that were
released yesterday make it even more
clear that we need complete disclosure
from the administration. As the Chi-
cago Tribune reported today:

The memos left unanswered at least as
many questions as they answered. White
House officials acknowledged that the docu-
ments provided only a partial record of the
administration’s actions concerning treat-
ment of prisoners.

What do the documents that were re-
leased show? We now know that the
Justice Department memo sent to Mr.
Gonzales was the basis for the Defense
Department’s decision to approve the
use of coercive interrogation tech-
niques at Guantanamo Bay.

The Department of Defense and the
Department of Justice were asking
questions which are almost impossible
for me to articulate on the floor of the
Senate, but I must. They asked: How
far can our interrogators go before
they may be charged with a war crime?
How far can they go before they might
face a war crime tribunal?
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That is the serious nature of this in-
ternal debate within the Department of
Defense and the Department of Justice.
That debate went on before Abu
Ghraib. That debate went on before
those horrendous photographs became
part of the history of our occupation of
Iraq.

Is it any wonder that Members of the
Senate are coming to the floor today
and saying we have an obligation to re-
quire this administration to com-
pletely disclose all of the documents
and be open and honest about the dia-
logue which went on between the White
House and the agencies of our Govern-
ment?

To do less, sadly, is to create a ques-
tion, an unanswered question, about
whether the United States has
changed.

Let me tell you for a moment some
of the issues at hand. One of my col-
leagues came to the floor and dis-
missed some of the criticism of interro-
gation tactics as he said, frankly, tying
the hands of interrogators who are
only trying to protect us. We have
learned something about interrogation
tactics. We have learned that if you use
torture—physical and mental torture—
the person being interrogated will say
almost anything, truthful or not, to
make it stop.

The PRESIDING OFFICER. The Sen-
ator’s 15 minutes in morning business
has expired.

Mr. DURBIN. I ask for 3 additional
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. We know torture and
the types of treatment, techniques, and
interrogation tactics which have been
prohibited by law in this country for
many years are counterproductive. The
Attorney General said as much before
us. Torture does not work. People will
lie for the pain to stop, and that is one
of the reasons we do not engage in tor-
ture.

Secondly, my colleague, Senator
BIDEN of Delaware, made a point and
made it clearly. He said, in his words:
The reason the United States does not
engage in torture is to protect Senator
BIDEN’s son, who is a member of the
military, and other members of the
military from being subjected to tor-
ture.

We establish standards of humane
and civilized conduct not only for our-
selves but to demand them of the rest
of the world. Will there be terrorists
who ignore them? Of course. But who
will argue with 140,000 American lives
on the line in Iraq that we should
somehow stoop to inhumane and bar-
baric conduct in this war against ter-
rorism, subjecting all of our soldiers
and many other innocent Americans to
the same possibility? We have rejected
that, and we should continue to reject
that.

I close by saying this is a very seri-
ous issue for our Nation. The world is
indeed watching us. They are asking us
whether the United States will stand
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behind its treaties in the age of ter-
rorism. The Senate has an obligation
to the Constitution and to the Amer-
ican people to answer these questions.
Those who vote to table this amend-
ment want to keep this conversation
muted and these memoranda hidden
from the American people. That is
wrong. That is wrong for this govern-
ment or any government. The Amer-
ican people have the right to know in
what their government is involved.
Transparency is critically important.

I urge my colleagues, and I hope a
few of my Republican colleagues will
join those of us on this side of the
aisle, to stand up for the rule of law, a
rule of law which has guided Presidents
from Abraham Lincoln’s time in the
Civil War through President Reagan,
through every President. There is no
reason this President should be treated
differently.

When it is offered, I urge my col-
leagues to support the Leahy amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. I ask unanimous consent
that I be permitted to speak for up to
10 minutes, the Senator from New York
be permitted to speak for 10 minutes,
and then the distinguished Senator
from Alabama.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Utah.

Mr. HATCH. I have been listening to
my dear colleague from Illinois, and I
have to say what happened at Abu
Ghraib was absolutely wrong. Every-
body knows that. What happened there
has to be decried. We all have to speak
out about it. But the minute they
found out about it, they started the
process of prosecuting the people who
did this. It appeared to be a small cadre
of people, all of whom will likely re-
ceive either severe reprimands or ac-
tual prosecution. In other words, the
system is working.

It should never have happened. We
decry it. It was wrong. All the scream-
ing in the world by either side on this
floor is not going to make any dif-
ference. It happened, and we are all
ashamed of it.

Having said that, if we listen to the
arguments of the other side, trans-
parency is absolutely critical in all the
things we do. Well, then that means we
ought to do away with the Intelligence
Committee because there are a lot of
things that are not transparent to the
American people, especially when it in-
volves national security, especially
when it involves our young people’s
lives while overseas, especially when it
involves all kinds of matters that are
better left non-transparent.

I went on the Internet and I read
every one of these documents that was
on the Internet. Most all of them were
legal opinions. Now, one might differ
with legal opinions. I do not know any
two lawyers who agree on everything
anyway, but if one reads those opinions
they do make sense. For somebody to
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say carte blanche that the Geneva Con-
ventions apply and should apply to ev-
erything, that flies in the face of not
only international law, it flies in the
face of what is happening in this situa-
tion.

This is not a normal situation. We
are not fighting autonomous countries
right now. We are not fighting against
organized enemies who wear uniforms
and fight conventional battles. We are
not fighting the normal course of bat-
tles that we have had through the
years where we have had to, as gentle-
men, recognize the civil way of doing
things. We are fighting absolute terror-
ists who would destroy this country
and destroy every person involved in
our overseas operations if they had a
chance, and they would do it by any
means possible: biological, chemical,
weapons of mass destruction, nuclear,
if necessary, if they had the capacity
to do it.

If we are so transparent that we tell
them everything that is on our minds,
then we are putting our young people
at risk.

Yes, my colleagues can find fault
with the legal opinions. People do. I
might even agree or disagree on some
of these legal opinions. But they were
well-reasoned opinions. I know some of
the people who actually rendered them.
They are top notch authorities in these
areas. My colleagues might disagree
with them, but they cannot necessarily
refute them.

I was in Guantanamo a few weeks
ago. I went completely through that
camp. I was shown everything I wanted
to see, and that meant just about ev-
erything. I have read article after arti-
cle about how terrible it is at Guanta-
namo, how much they violated the law,
all because of conjecture. I have seen
our colleagues on the other side, and I
have seen the media excoriate this ad-
ministration because of all of these bad
things that have happened at Guanta-
namo.

Well, I went through Guantanamo,
and it is a well-run camp with incen-
tives. Now, some of our colleagues do
not even like incentives. They will
even criticize that because it is the
Bush administration, after all. Of
course, I know our colleagues are not
making this kind of criticism because
they want to find fault with the Bush
administration or cast blame on the
Bush administration or make the Bush
administration look as if maybe it is
not doing everything it should. I know
that could not possibly be in their
minds. Or that they are politicizing
this because of the election that is
going on. I know they would not do a
thing like that. I just know it. I just
know it deep within my soul.

My colleagues can differ with the
legal opinions and they can certainly
condemn what happened at Abu
Ghraib. But these things are not hap-
pening at Guantanamo Bay. They did
happen in Afghanistan, but in those
cases there are investigations and pros-
ecutions on their way. I do not think
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we have to be transparent about every-
thing around here. Transparency hurts
our young men and women, too. It sub-
jects them to all kinds of ridiculous
problems.

It is important for us to get to the
bottom of these things. I think it is im-
portant for us to have an overview, but
I also think it is important for us to be
fair and not just try to score, yes,
cheap political points. Unfortunately,
there is too much of that around here.
It has happened on both sides from
time to time, but it has really been
happening this year. Every time it hap-
pens, I suggest we ought to stop and
think about our young men and women
overseas, whether we are helping them
or hurting them. Some of these argu-
ments are hurting them.

When I went to Guantanamo, I
watched two interrogations, one with a
terrorist who was very uncooperative
and another one who at first was very
uncooperative but because of work by
some very effective people, using very
effective interrogation techniques—not
torture, by the way, not even close to
torture—they have been able to obtain
information that has saved our boys’
and girls’ lives.

Interrogations have to go on and
they are not patty-cake games. There
is no excuse for anything that even
comes close to torture. And I believe
that other than isolated incidents—
which are going to happen in times of
war, especially when we are fighting
these type of terrorists—I suggest that
our people have abided by the Geneva
Conventions even though it is correct
to say that in this type of a situation

the Geneva Conventions may not
apply.
Personally, I believe we ought to

apply them to everything because
there is a wide variety of interrogation
techniques that are permissible under
the Geneva Conventions. I won’t go
through all of those because I don’t
want to be transparent. Nor do I want
some techniques that are acceptable to
be criticized by any colleagues from
any side to score cheap political points.

Frankly, I am getting a little tired of
this desire to undermine everything
that is going on over in Iraq and Af-
ghanistan. I think it is time for us to
get together and work in unison to try
to help our young men and women.
Transparency sometimes happens to be
the worst thing we can do.

That doesn’t mean we should not get
to the bottom of these awful things
that have happened at Abu Ghraib.
That doesn’t mean we should tolerate
that type of irresponsible and criminal
conduct. Of course we should not.
There is nobody in this body who dis-
agrees on that, to my knowledge; no-
body. But to try to imply that the
President of the United States is re-
sponsible for these aberrational activi-
ties by a few is, I think, irresponsible
in and of itself and I think it is just too
much of this political world that we
are in right now.

Madam President, I went through the
camp itself down at Guantanamo. It
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was well run. There were people there
who never were fed so well in their
lives. There were arrows, so they could
pray in the correct direction. There
were Korans in every cell as far as I
could see.

I saw many chessboards and checker-
boards. I saw outdoor areas where they
could exercise. I saw a lot of things
that were being done right. I saw inter-
rogations that were not staged for me,
and I have to tell you it was run right.
Anybody who thinks these are patty-
cake games, that we must really hold
and pet their hands, just isn’t living in
the real world.

I agree and I concede and I hope our
colleagues—everybody on both sides
agree there are certain things you can
do within the parameters of the Geneva
Conventions and there are certain
things you can’t do. But I guarantee if
you went through everything that can
be done in the Geneva Conventions
there would be some people who would
be very upset that those types of inter-
rogation techniques could be used. I am
not going to go through them all be-
cause I know the more stressful ones
were not being used with the authority
of our people. I think to imply that
they were is wrong.

Before I close, let me just take a mo-
ment to comment briefly on state-
ments made by my Democratic col-
leagues, attacking the President and
the administration for not being forth-
coming in releasing documents, not-
withstanding the fact that they just
declassified and released approxi-
mately 260 pages of legal memoranda.

They attack the Attorney General
for refusing to hand over three docu-
ments when he testified before the
Committee, but since then, we have re-
ceived those documents from the White
House.

Now, even though they lost on this
issue before the Judiciary Committee,
they are now trying to bring it up as an
amendment on the floor.

In fact, they want us to vote on a
subpoena before the time set to comply
with the document request has passed.
It is simply premature to issue any
subpoena at this time.

I urge my colleagues to vote against
this amendment if the Senator from
Nevada decides to reintroduce it.

I yield the floor.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New York is recognized for 10 minutes.

Mr. SCHUMER. Madam President, I
thank my colleagues for this debate.
The bottom line here to me is simple.
That is, I must disagree with my good
friend from Utah. I think transparency
is to be preferred. Maybe it should not
be in all instances but that ought to be
the presumption and there ought to be
strong argument before any trans-
parency is not done.

Why is transparency important? I
will tell you why: Because it makes
better law. It makes better rules. The
whole foundation of our Government
has been based on openness—open de-
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bate, open discussion. When that hap-
pens, we end up with better laws. Time
and time again throughout the over
200-year history of this Republic, when
things are done in secret, it leads to
trouble.

This is a very delicate issue. There is
no question about it. Obviously, we are
in a new world, in a new situation. I
don’t think absolutes always govern in
these kinds of situations. That is for
sure. I am not sure exactly where the
line is to be drawn. I don’t think any-
one is. But I am certain of one thing
and that is you will draw the line a lot
better when there is open debate and
open discussion. After all, we are talk-
ing about the place where liberty and
security clash.

The beauty of our system of govern-
ment is that it is able to handle clash-
ing values such as this in an extremely
successful way, and has been almost
certainly or almost universally for all
the years of the Republic. Particularly
the Founding Fathers, who debated
these issues over and over again, want-
ed transparency when they were debat-
ing. That is why there is separation of
powers. That is one of the reasons the
whole system was set up with a legisla-
tive body and an executive branch. If,
indeed, the Founding Fathers thought
this all should be done in the executive
branch behind closed doors, we would
have had a totally different system.

Yet what we have found in this Jus-
tice Department all too often, in this
administration all too often, when the
vital issues of liberty versus security
should be decided, there is an aversion
to debate. There is a preference for
doing this in secret, in the dark, behind
closed doors. On issue after issue after
issue, when that has been done, a bad
result occurred.

My colleague from Utah seems quite
certain what happened at Abu Ghraib
and other places. He may be the only
one in this Chamber who is. I don’t
know how far the chain of command
went. I don’t know which memos exist
and don’t exist and what they say and
which were dispositive. I have real
doubts that it was the noncommis-
sioned officers at the bottom of the
chain who were the only ones who had
anything to do with this, but who
knows? Who knows? We are not going
to know anything until we get these
memos.

If they have things that should be
classified, let those be redacted. If
there are certain things that would
damage the security of our soldiers, of
our country, let those be redacted.

But I doubt even my colleague from
Utah, who stated that no one in this
Chamber feels we should not have
transparency and debate—I think we
mistake two things. There are the dif-
ficulties and practicalities of living in
this real world, this post-9/11 world,
and I have spoken about that at the
hearing and everywhere else. There is
the leap in logic, the incorrect logic,
that says because those issues are dif-
ficult they should be decided in the
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dark, in secret. The two don’t follow.
In fact, I would argue the opposite fol-
lows. The more difficult the issue, the
more dangerous it is to either liberty
or security or to both, as in this case it
may be, the more we need openness,
the more we need discussion.

Again, if this were the first time that
this Justice Department had decided to
deal with terribly sensitive and dif-
ficult issues in secret I don’t think
there would be such a brouhaha in this
Chamber or in the country. But it is a
pattern that happens over and over and
over again. Our Attorney General has
come to testify before our Judiciary
Committee twice since his ascension to
that high office. When we ask ques-
tions, we routinely get no answer, or
answers that do not deal with the ques-
tions. There is almost a mistrust of
open debate, a mistrust of the legisla-
tive body, a mistrust that the Amer-
ican people ultimately in their wisdom
will come to the right conclusion.

It is almost a sort of ‘“We know best
we can’t trust you to know anything”’
type attitude. I am surprised to see so
many of my colleagues defending that
attitude.

Again, let’s not mistake where we
come down on the substance of this
issue, where there will be variation—
my colleague from Illinois and my col-
league from Utah had different views—
with the need for openness, the need
for transparency, the need for debate,
and the faith that certainly George
Washington and Thomas Jefferson and
James Madison and Alexander Ham-
ilton had, that we should have as well,
and that is that open debate will lead
to the right conclusion. That is democ-
racy. It is faith in the people and ulti-
mately their ability to make the right
decisions after open, fair debate, after
both sides are presented.

That faith has been sadly lacking by
the Attorney General and, I regret to
say, in good part by this administra-
tion. So we come tonight, trying to
force the issue. We believe we are liv-
ing up to our constitutional respon-
sibilities. We believe that if the Found-
ing Fathers were looking down on this
Chamber they would say: You are
doing the right thing to get these docu-
ments and make them public, to have
an open debate.

I hope and pray some of my col-
leagues on the other side of the aisle
will see this.

When Attorney General Ashcroft
came before our committee and didn’t
claim executive privilege and didn’t
claim what he was talking about was
classified, but said he would refuse to
answer the committee anyway, that is
not what this Chamber is all about, or
these hearings are all about, or this
Government is all about. That is why
when that has happened in the past,
there have been discussions of con-
tempt of Congress. We wish to avoid
those kinds of confrontations. We want
to come to an honest discussion.

Everyone will admit there were prob-
lems. My colleague from Utah said
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that. Well, do you think those prob-
lems were sui generis? I would argue
those problems could well have re-
sulted because of a tendency for se-
crecy, or because of the aversion to
open debate. For all we know, there
were contradictory memos floating
around the Department of Justice and
floating around the Department of De-
fense. For all we know, majors, cap-
tains, and colonels who had to inter-
pret these things on the ground were
totally confused. We should find out all
of this.

Again, to my colleagues, I hope we
will agree to the Leahy amendment; I
hope we will agree to the Reid amend-
ment to the Leahy amendment; we will
get to the bottom of this and come up
with a policy in this difficult world and
difficult position that is satisfactory,
or at least the best solution where
there may be no solution that satisfies
everybody.

I yield the floor.

The PRESIDING OFFICER (Mr. AL-
EXANDER). Under the previous order,
the Senator from Alabama is recog-
nized for 10 minutes.

Mr. SESSIONS. Thank you,
President.

I would like to comment on some of
the things that have been said.

First of all, I believe there are things
our country has every right to main-
tain secrecy on. I think the adminis-
tration has been open about producing
memorandum to us in a way that I
don’t know they are required to do. I
was a Federal attorney in the Depart-
ment of Justice and a U.S. attorney for
12 years. I have some appreciation for
the way the Government works. The
President has a right to receive legal
advice on all the options he may have
from his Attorney General or staff at-
torneys. In fact, a lot of reference has
been made here, and as far as I can tell,
Attorney General Ashcroft’s memo-
randa are memoranda written only by
lower level attorneys, detailing the
legal options available in a time of
war.

Certainly we want to encourage at-
torneys to consider these ideas and
these issues on what is appropriate in
terms of interrogating prisoners who
are bent upon the destruction of the
United States of America and as many
of its citizens in this country as they
can possibly kill. That is fact, and we
know it. The rules of law and of war
are a joke to the terrorists that we
have captured and others still bent on
attacking Americans. They care noth-
ing about it. They make television
movies of beheading people. That is
what they think of the rules of law.

So what we need to do is decide what
is appropriate and what laws we are
bound by, and we ought to set a good
policy there.

I would say this: The Senator from
New York is a good lawyer. He has said
in his own view that torture sometimes
may be necessary. That is what Sen-
ator SCHUMER said.

I think any Attorney General should
properly advise any President of the

Mr.
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United States in time of war on abso-
lutely what the limits of his powers
are. Those are things that maybe ought
not be bandied around the world. It is
hypothetical. You don’t know what the
precise circumstances are.

But the question that started all of
this is abuses in prison in Iraq. The
memos at the center of this debate
have absolutely no connection—there
is no connection—between what went
on in Iraq and these memos, because
our soldiers were operating under es-
tablished policies of the military and
internal discussions between the Presi-
dent and various lawyers, or memo-
randa they may have received from
various lawyers.

I want to say this about Attorney
General Ashcroft. I was at the Judici-
ary Committee hearing when he testi-
fied. I saw him subjected to unfair
abuse by former colleagues on that
committee which was embarrassing to
the committee. I don’t think I have
ever seen in my experience in this Con-
gress the kind of disingenuous and un-
fair treatment of a former Member of
this body. It was not right. The rank-
ing member was using the whole time
to make a litany of distortions and
charges against the Attorney General
where he had no opportunity to answer
them. He knew there was no way he
could. It was not right. It was wrong. I
said that then, and I say it now. He had
no opportunity to respond to the rank-
ing Member. Senator LEAHY Kknew it,
and said these things one right after
another: You did this, you did that.
They continued in that vein.

The question here was, Oh, he
wouldn’t define torture, yet he had a
memorandum defining torture.

That is not what Attorney General
Ashcroft said. Go back and read the
transcript. I saw what he said. Attor-
ney General Ashcroft is a smart man,
an honest man, and he answered the
question directly. He said, Senator, the
Congress defined torture. It is not for
me to define torture. You define tor-
ture. The Attorney General doesn’t de-
fine torture. I am not defining torture.
The Congress has already defined it.

There is a statute. I have a copy of it
here in which we defined it under cer-
tain circumstances. We set out an anti-
torture statute. That is what the At-
torney General was referring to.

Then somebody with great demand
said, We want these memos; you are
going to give them right now. Are you
giving them or not? The Attorney Gen-
eral sat there in a nice, direct, soft
way, and said, No, Senator, I am not
giving you these right now. Are you
claiming executive privilege? He said,
No, I am not claiming executive privi-
lege.

These are memorandum submitted to
the President of the United States. It
is the memorandum of his client. It is
the President’s memorandum. It is not
his to give. He can’t go around giving
out the confidential information he
sent to the President of the United
States about what he can do during the
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conduct of a war. That is not right. He
didn’t do it. And he didn’t back down
on it. One of the Senators said, Well,
this is important because I have a son
in uniform. The Attorney General said,
My son has been in Iraq. He just got
home, and he is going back to Iraq. He
is in uniform, too. I care about this
issue.

I don’t think what has been said is
fair.

With regard to the amendment that
is pending, I reject it. We need to vote
it down. It is political. It is designed to
embarrass this administration politi-
cally, and it hurts us around the world.
We are asked to cast a vote suggesting
that this administration has not con-
ducted itself in a proper way. The evi-
dence does not show that.

I am on the Armed Services Com-
mittee as well as the Judiciary Com-
mittee. We have had, I think, four
hearings in Armed Services. We
brought back the top general. We had
the Secretary of Defense, Secretary
Rumsfeld. We had Secretary Wolfowitz,
the Deputy Secretary. We had General
Abizaid and General Sanchez. We had
General Taguba who went over there
and conducted the investigation and
issued the report on it.

I heard all of that evidence. None of
them said, Well, we got a memorandum
from the Attorney General that the
President of the United States signed
off and said we are supposed to torture
prisoners, we are supposed to carry
them around, move them around and
put hoods over their heads, and other-
wise abuse them.

There is no evidence that was so. In
fact, the military had a pretty good se-
ries of policies about how to treat pris-
oners. Some said, some of them went
too far. If some of them went too far,
let’s hear exactly what they say went
too far and what was wrong. If we need
to change that policy, I am willing to
discuss that. In fact, we are discussing
that at this very moment.

A number of the things that were so
objectionable, none of the things that
happened in that prison, were in any
way remotely connected to the memo-
randums and directives and regulations
issued by General Sanchez and the
commanders in Iraq. In fact, all the
memorandum said they should follow
Geneva Conventions in how they han-
dle prisoners.

Some say we did not train them
about the Geneva Conventions. Every
American soldier is trained about the
Geneva Conventions. I was in the Army
Reserve for 10 years. I was a lawyer and
U.S. attorney for some of that time,
and for a short period of time I was a
JAG officer. I taught a course on the
Geneva Conventions. You had to sign a
document saying you briefed your sol-
diers every year on the Geneva Conven-
tions.

Everyone knows you cannot torture
prisoners, you cannot display them in
sexual ways. Everyone knows that.
Every private is taught that. Everyone
up to the generals is taught that. It is
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not the way we are supposed to treat
people. Certainly it was not justified
and not the policy of the military. It
never was the policy of the military. I
don’t appreciate the suggestion that
this was the policy of the military and
that somehow the internal memoran-
dums up in the Department of Justice
in Washington about hypotheticals and
what powers the President might have
somehow were carried out in the pris-
ons. They had established policies.

I saw in the Washington Times
today, quoting one of these memos, a
memo entitled ‘“‘Humane Treatment.”
That ought to make some people
around here happy. It actually says
“Humane Treatment of Al-qaida and
Taliban Detainees.” That is a pretty
good title for a memorandum. They are
complaining about some military
memorandum they did not like the
title of, saying the title suggested
something bad and within the memo-
randum there were commands to pre-
serve and protect the prisoners.

This title is a good title. President
Bush says he accepts ‘‘the legal conclu-
sion of the Attorney General and the
Department of Justice that I have the
authority under the Constitution to
suspend Geneva as between the United
States and Afghanistan, but I decline
to exercise that authority.” Of course,
our values as a Nation call for us to
treat detainees humanely, including
those who are not legally entitled to
such treatment.

Now, what is all this about? Senator
HATCH mentioned, as I believe Senator
CORNYN did, and several years ago in
the Judiciary Committee we had a
number of hearings right after Sep-
tember 11 on what the authority of the
United States is with regard to treat-
ment of prisoners and the application
of the Geneva Conventions. The Geneva
Conventions do not apply to unlawful
combatants. It is that simple.

What is an unlawful combatant? It is
a person who does not wear a uniform,
who enters a country surreptitiously,
who attacks civilians, and does not
comply with the rules of war. Our en-
emies are supposed to comply with the
rules of war also. Unlawful combatants
do not comply with the rules of war.
Al-Qaida does not. Most of the people
in Afghanistan were not complying
with the rules of war and the people
who are bombing and killing in Iraq
right now are not complying with the
rules of war. All of them are unlawful
combatants.

One of the reasons for the Geneva
Conventions is to give protections to
prisoners of war who were lawful com-
batants, to encourage people to be law-
ful combatants and not to be unlawful
combatants, not to be terrorists who
sneak around and bomb people.

Has this ever been dealt with in
America? Are we making this up? Is
this some idea the Senator from Ala-
bama thinks is an idea that has never
been dealt with before? No. In the Judi-
ciary Committee we had a hearing on
it and discussed these issues in some

CONGRESSIONAL RECORD — SENATE

detail not long after September 11. We
had testimony and read and debated
the Ex parte Quirin case. In Ex parte
Quirin, the Nazis sent saboteurs into
the United States to bomb and kill and
dismantle our civilian structure. That
was their plan. They were Nazi sabo-
teurs. They were not wearing German
uniforms. They were not acting in a
way consistent with the regular Army.
Their plan of attack was terrorist in
nature. They were apprehended.

The President of the United States,
certainly a greatly respected President
for our Democratic colleagues who are
pushing this legislation, President
Franklin Roosevelt, was highly of-
fended. He said we are not going to give
them a trial in Federal court. We are
not going to try them with a jury in
the United States of America. These
people are setting about to destroy our
country, to kill our people, and to sab-
otage our civil infrastructure. They are
going to be tried, as I have the power
to do so, by a military commission. He
so ordered it.

They were tried in the U.S. Depart-
ment of Justice right down the street
by a military commission. They did
not have public trials. After com-
pletely trying the case and building a
record and making findings of guilt,
most of them were executed within
weeks of their arrest. The validity of
these trials were challenged and the
case went to the Supreme Court of the
United States. The Supreme Court af-
firmed the views of the President.
Some of these enemy combatants were
given probation and some of them who
were tried that way were American
citizens.

Crimes were committed in the United
States by American citizens, but they
were participating as unlawful combat-
ants. They were tried by a military tri-
bunal. They were convicted. Most of
them were executed. Some of them got
lesser times and one or two who co-
operated got out of jail before too long.
But all served a considerable amount of
time and the Supreme Court said that
was appropriate. That was right.

The history of the military commis-
sion is strong. That is justice. Military
commissions do justice. Military offi-
cers are people. They do not want to
convict innocent people, send innocent
people to jail, or do things that are
wrong. They are empowered in combat
to use deadly weapons on a whole host
of people that could kill them.

President Truman, who followed
President Roosevelt, dropped an atom
bomb on two cities in Japan. The
President of the United States does
have powers in wartime that are dif-
ferent from that kind of situation when
somebody robs a bank down the street.

Fundamentally, what we are dealing
with is how to deal with prisoners
under these circumstances. Some peo-
ple say, a lot of people in this country
say, they don’t respect us, they don’t
respect law, they bomb innocent civil-
ians, women, men, children. They cut
off people’s heads and make a video of
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it and brag about it. But they are not
entitled to any rights. They are not en-
titled to any rights. We just ought to
go at them and kill them, the sooner
the better.

We have some in this body who say
these terrorists are entitled to more
rights than the laws themselves give.
In fact, they have insisted on it. This
resolution actually calls on the Gov-
ernment to give these terrorists and
unlawful combatants more rights than
they are entitled to under the law.

President Bush has said: I am going
to comply with the Geneva Conven-
tions. We are going to treat these peo-
ple humanely. That is the right posi-
tion, I believe, and that is what he has
done. We have given them fair treat-
ment.

I visited Guantanamo and saw how it
was done down there early on. I believe
they were treated very well. The re-
ports that come out of there continue
to show that.

We know we had a terrible problem
in Abu Ghraib prison where, on a mid-
night shift, a group of soldiers were out
of control. Now we have a desperate at-
tempt by Members of this Senate to go
around and say the abuses that oc-
curred on that night were somehow the
responsibility of the Secretary of De-

fense, General Sanchez, General
Abizaid, President Bush, and John
Ashcroft.

That is not true. It is wrong. It un-
dermines our ability to lead in the
world. It does, I believe, place greater
risk on our soldiers who, at this mo-
ment, are on the battlefield in Iraq be-
cause we sent them there. We should
not do that.

If you have legitimate complaints,
let’s have them, let’s hear them in the
Senate. But I do not believe we need to
be suggesting there is a policy of this
Government to mistreat people as was
done in Abu Ghraib prison in Iraq.

We had a distinguished senior Sen-
ator who said we had traded Saddam
Hussein’s prisons for American prisons.
What he meant by that was we were
treating prisoners just as Saddam Hus-
sein did. That is wrong. It is a slander
on the soldiers of the United States. It
should not have been said. When that
was said, it got headlines in the ter-
rorist camps all over the world. It
should not have been said. It is false.

Not long ago I had the opportunity to
meet seven Iraqi individuals who had
had their hands chopped off in Saddam
Hussein’s prisons, with Saddam Hus-
sein justice. We know of the thousands
he had killed there—without trial,
without any benefit of being able to
put on a defense, and how he used, as a
policy of his government, terror.

These kinds of dictators use random
violence to terrorize a population to
keep power. He did it systematically.
This was one of the most brutal dic-
tators in the history of the world. He
killed hundreds of thousands of people.
There are maybe 300,000 graves in that
country of people who were Kkilled.

So it is wrong to say that. Why we
keep pushing this, I do not know. I will
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just say this: The Armed Services Com-
mittee—we have this bill on the floor
right now, and it has taken us too long,
and it has caused us to not be able to
have the hearings we probably would
have had—but we are going to have
more hearings on what happened in
Abu Ghraib prison. Already people are
being tried and convicted and sen-
tenced for misbehavior there. We are
going to keep on, and the higher up it
goes, they are going to be followed.

I was a former prosecutor for some
time, and I will ask anybody in this
body to tell me: If a soldier is charged
with committing an abuse on a pris-
oner, and he was ordered to do so, or
there was some written document he
was relying on to do this abuse, do you
think he is not going to produce it? Do
you think he is not going to say that in
his defense? Certainly, he will. So if
there are any higher-ups involved in
this, it is going to come out.

But, frankly, I do not see the evi-
dence that any higher-ups in the higher
echelons of the Government ever issued
any orders in any way that would have
justified this. It did not happen at any
time except on a midnight shift by a
few people, who videoed themselves,
videoed themselves in circumstances
that would be very embarrassing to
their mamas and daddies if they had
seen it, I can tell you that, on their
own behavior, much less what they
were doing to the prisoners.

So I do not think it was a pattern. I
do not think it was a policy. In fact, all
the evidence we have seen so far shows
it was not. Within 2 days of this infor-
mation coming forward to the com-
manders in that region, General
Sanchez ordered an investigation. He
suspended people. The military an-
nounced publicly, in a public briefing
in Iraq, that they were conducting an
investigation of abuses at Abu Ghraib
prison.

They have continued those investiga-
tions. A number of people have been
charged criminally by the military. A
number of them have had their cases
end with punishments being imposed,
and others will have them as time goes
by. I would say, what more can you ask
them to do? They are cracking down. I
do not appreciate resolutions such as
this that suggest it was a policy of the
United States that this occurred, that
suggest that our American soldiers are
the same as Saddam Hussein’s soldiers
and prison guards—the way they treat-
ed their prisoners. It is not right. It is
wrong. It should not be said, and it un-
dermines the confidence that we ask
the world and the Iraqis to have in our
soldiers.

We believe they are going to do good
work. We believe they are doing good
work. We know, when you have 100,000,
200,000 soldiers over there, some of
them will make mistakes. Just like
any city in America that has 200,000
citizens, 130,000 citizens, some of them
are going to commit crimes and make
errors and do things wrong. They ought
to be disciplined. They ought to be held
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accountable. But we do not need to fire
the mayor because somebody commits
a crime on the streets of the city.

Mr. President, I see the Senator from
Arizona is in the Chamber, and I know
he may well have comments to make
on this or other issues.

I will conclude by saying this is not
a good resolution. It has no business
here. It is contrary to what we ought
to be doing.

We ought to be spending our time on
how to help our military get a handle
on this problem in Abu Ghraib, and we
ought to be spending our time mostly
on trying to help them be effective in
dealing with, capturing, and killing the
terrorists who reject all rules of law,
who reject all Geneva Conventions,
who believe they have a legitimate
right to advance their personal power
agenda by killing innocent people
whenever and wherever they can.

I am most grateful that we have
American soldiers this very moment
following the vote of this Congress and
executing the policy we ask them to
execute in Iraq to further freedom and
liberty around the world.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

———

EXEMPTIONS TO BILATERAL
TRADE AGREEMENTS

Mr. KYL. Mr. President, I am going
to talk about an amendment which I
would have offered to the Defense au-
thorization bill, but in the interest of
time and to ensure that we can move
the bill forward and complete work on
that bill this evening, I am not going
to do so.

But I would like to discuss the gen-
eral subject of the amendment, and
begin by complimenting the chairman
of the Armed Services Committee, the
Senator from Virginia, on recognizing
the very important necessity of chang-
ing our law to help work very closely
with two of our greatest allies, the
United Kingdom and Australia.

We transfer a lot of technology back
and forth between these two important
allies. It is important that we have the
capability of doing that. One of the
amendments I believe will be adopted
as part of this Defense authorization
bill is a proposal of the distinguished
chairman that would provide an ex-
emption from U.S. law which requires
that a bilateral agreement covering a
specified set of issues be negotiated in
order for a country to obtain an export
control waiver. The bilateral agree-
ments between the United States and
the TUnited Kingdom and Australia
don’t quite meet the standard set by
U.S. law, so Congress needs to grant an
exemption for this. The chairman’s
amendment is very important in cre-
ating this possibility. I strongly asso-
ciate myself with that amendment.

Just a note or two about this rela-
tionship between the United Kingdom
and Australia and the United States
which illustrates why it is so impor-
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tant for us to have this kind of co-
operation. I think everybody knows the
United Kingdom is our strongest ally
in the war on terror. In addition to the
over 8,000 personnel they have provided
for the military operation, they sup-
port food aid. They have contributed a
tremendous amount of money for re-
construction. Everyone is aware of
their contribution. Perhaps less well
known is the contribution that the
Australian defense force has made.
They contributed about 2,000 of their
personnel, including a squadron of FA-
18s and special forces elements, two
navy frigates. They have a full variety
of operations that I won’t get into
here. They have also been cooperative
with us in a lot of other areas such as
missile defense programs, and so on.

It is for this reason that the chair-
man offered his proposal, which I am
sure will become part of the Defense
bill, that will make it easier for us to
transfer equipment that is important
to defense between the United States
and Great Britain and Australia.

The amendment I was going to offer
simply added or would have added an-
other element to that. We won’t do it
in this bill. Perhaps in conference with
the House or at some other point, we
could do that.

It is an amendment that would make
sure that in the transfer of important
munitions between the United States
and a country such as Great Britain,
they would never get into the wrong
hands. That is to say, they wouldn’t be
exported to a country that might po-
tentially use them against the United
States. The reason it is a problem is
that some countries in Europe, for ex-
ample, are talking about lifting the
arms embargo that currently exists be-
tween those countries, the TUnited
States, and China.

We do not send China our most so-
phisticated military equipment. There
is a good reason for that. China has an-
nounced plans that it is developing
military equipment that could directly
compete with the United States in
military conflict. So, obviously, we
don’t want to have a law on the books
that would make it easy for a country
such as China to acquire military
equipment that we share freely with
our allies, such as Australia and the
United Kingdom, but which we would
not want to go to a country such as
China.

That is the reason for my concern
about this retransfer issue. The news
reports have indicated, for example,
that the United Kingdom might agree
to support the lifting of the European
Union’s arms embargo against China.
That would be an important event.
What my amendment would have done
is simply said if the European Union
were to lift its arms embargo against
China, then no U.S. military equip-
ment could be transferred to entities in
the European Union unless the Presi-
dent certified to Congress that there
are binding assurances from those enti-
ties that our military equipment would
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not be transferred to China. That is a
pretty reasonable proposition.

The State Department strongly op-
poses the European Union’s lifting of
the arms embargo. Secretary of State
Colin Powell said the following on
March 1:

Regarding arms sales to China, I expressed
concern that the European Union might lift
its arms embargo. We and the European
Union imposed prohibitions for the same rea-
sons, most especially China’s serious human
rights abuses, and we believe that those rea-
sons remain valid today.

It is this government’s policy that
the arms embargo remain in effect. We
are talking about military arms now,
not trade. We have a huge amount of
trade with China. We are not talking
about that. We are talking about lim-
iting certain kinds of militarily useful
equipment.

At a February hearing of the U.S.-
China Economic Security Review Com-
mission, the Deputy Assistant Sec-
retary in the State Department for
East Asian and Pacific Affairs, Randy
Shriver, also expressed U.S. opposition
to the European Union’s lifting of the
embargo for three key reasons: the
human rights reason, China’s lax ex-
port control policies, and China’s mili-
tary buildup against Taiwan. Similar
concerns have been put forth by De-
partment of Defense officials.

While we don’t like to talk about it,
there has been a change in the direc-
tion of the buildup of the Chinese mili-
tary. They have changed their doctrine
to a doctrine which explicitly is de-
signed to be able to defeat U.S. mili-
tary assets. They are proliferating dan-
gerous weapons and technologies to
some of our potential adversaries—
North Korea, as one example.

The intelligence community pro-
duces a semiannual report on prolifera-
tion. The most recent report stated the
following with respect to China:

We cannot rule out ... some continued
contacts [related to assistance to
unsafeguarded nuclear facilities] subsequent
to the pledge between Chinese entities and
entities associated with Pakistan’s nuclear
weapons program.

. . . Chinese entities continued to work
with Pakistan and Iran on ballistic missile-
related projects during the first half of 2003

. Chinese-entity ballistic missile assist-
ance helped Iran move toward its goal of be-
coming self-sufficient in the production of
ballistic missiles. In addition, firms in China
provided dual-use missile-related items, raw
materials, and/or assistance to several other
countries of proliferation concern—such as
Iran, Libya, and North Korea.

During the first half of 2003, China re-
mained a primary supplier of advanced and
conventional weapons to both Pakistan and
Iran. Islamabad also continued to negotiate
with Beijing for China to build up to four
frigates for Pakistan’s navy and develop FC-
1 fighter aircraft.

China also continues to threaten
democratic Taiwan and to prepare
militarily for a conflict against not
only Taiwan, but also against the
United States, were U.S. military
forces to come to the assistance of Tai-
wan directly.

According to one recent Washington
Post article, the Chinese Government
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warned Taiwan’s President Chen Shui-
bian to pull back what he called ‘“‘a
dangerous lurch toward independence
or face destruction.”

The Defense Department’s annual re-
port to Congress on the military power
of the People’s Republic of China
warned
. . . the focus of China’s short and medium
term conventional modernization efforts has
been to prepare for military contingencies in
the Taiwan Strait, to include scenarios in-
volving U.S. intervention.

According to a previous report, the
U.S.-China Security Review Commis-
sion, now the U.S.-China Economic and
Security Review Commission, China’s
military was directed to have viable
options to retake Taiwan by 2005 to
2007. Let me repeat: China’s military
was told to be prepared for conflict
with Taiwan by next year.

The DOD report further comments on
the impact of the EU lifting its arms
embargo stating:

Efforts under way to lift the European
Union embargo on China will provide addi-
tional opportunities to acquire specific tech-
nologies from Western suppliers.

That is precisely the problem I think
we have to come to grips with at some
point. I am extraordinarily supportive
of efforts to show political support for
and, in fact, enhanced military co-
operation with our allies, as the War-
ner amendment certainly does. But I
also think we have to look at the ex-
port control policies which might, were
the European Union to lift the arms
embargo, allow material weapons im-
plications to reach a country such as
China. We obviously cooperate with
China on matters of trade, for example.
And it plays an important role in the
international community. But it is a
country with 20 nuclear-tipped missiles
capable of reaching the United States,
and the Pentagon projects that number
will reach 30 by next year.

It is a country that has an announced
policy that would be very dangerous if
implemented with respect to Taiwan.
So if the EU lifts its arms embargo,
European countries will have the ca-
pacity to willingly pass military tech-
nology, and U.S. military technology,
if we don’t have the proper transfer or
retransfer protections in place to a
country that presents a potential mili-
tary threat to the United States.

My amendment would have prevented
that from happening by simply saying
that no U.S. military equipment could
be provided to countries in the Euro-
pean Union unless there is a Presi-
dential certification that there are
binding assurances from such country
that those goods won’t be transferred
to China.

I don’t think that is too much to ask.
I think at some point we are going to
have to include that within our law.
The chairman of the committee has
been very gracious in talking to me
about working toward that end. As I
said, I think in view of the great im-
portance of moving this bill forward,
completing action on it so we can pro-
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vide the authority for the Defense De-
partment and the other forces nec-
essary for the next year, I am not
going to offer my amendment. I cer-
tainly hope at an appropriate time we
will be able to include the concept of
what I am talking about in this De-
fense authorization bill.

I compliment the chairman for the
work he has done, and I express my
hope we can conclude this bill soon. We
have been on it now for almost a
month, or half a month with respect to
legislative days. I think it is time to
come to an agreement on how to end
debate and get it done. After all, we are
in a war. We have to protect the Amer-
ican people and provide for the men
and women we have put into harm’s
way for that purpose.

Mr. WARNER. Mr. President, I thank
our distinguished colleague from Ari-
zona. He has been part of the team that
has worked almost every day for agree-
ments on the floor, and in consultation
on how to deal with the various chal-
lenges we have had. He has been one of
many who has made it possible. I think
we are making steady progress here. 1
thank the Senator for the reference to
the ITAR amendment, which I put in. I
consulted with him, Senator BIDEN,
and a great many Senators who worked
with me in making this amendment
possible, which is currently a part of
the managers’ package and, I antici-
pate, will become part of the final bill.
It is long overdue, as the Senator
points out. But this amendment is sort
of a keystone. I thank the Senator for
adding that very important piece of
legislative history to what I hope will
be a statutory provision that reflects
the goals we both had in mind.

At this time, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. STEVENS. Mr. President, I don’t
know the situation regarding this bill.

The PRESIDING OFFICER. The Sen-
ate is in morning business.

Mr. WARNER. The bill is still ac-
tively being considered. There is a pos-
sibility we can achieve completion of
the bill tonight. I remain of that view.

Mr. STEVENS. Mr. President, are we
in morning business?

The PRESIDING OFFICER. Yes, we
are in morning business.

——

DEFENSE APPROPRIATIONS

Mr. STEVENS. Mr. President, I have
come to the floor because I am worried
about the Defense appropriations bill.
This bill that has been prepared by pri-
marily Sid Ashworth and Charlie Houy
of our Defense Subcommittee, under
the direction of my cochairman Dan
Inouye and myself, was considered by
the Subcommittee on Defense Appro-
priations and reported to the full com-
mittee in 17 minutes. We took it to the
full committee and we had a debate on
that bill. It was reported to the floor in
25 minutes.

The reason for that is, as we all
know, there is in this bill an amount of
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$25 billion requested by the President
for a reserve for Iraq and Afghanistan
and the war on terror. We know if there
is a development in Iraq, in particular,
which will give rise to a need for
money, this bill must become law be-
fore we leave for the conventions in
August, or really late July, before the
August recess.

Some of us in this body have served
overseas, particularly in wartime. It
was my privilege to do that in World
War II. I was thinking just now about
what is going on here on the floor, and
how I used to feel as a young man when
we were told our supplies had not come
over the hump into China, that we
were going to have to reduce our ra-
tions, maybe live a little more on local
food than on the food we brought into
China from a long distance from our
country. I thought about the time
Colin Powell, as a young assistant to
the then-head of the National Security
Council, came before a Senate sub-
committee on appropriations, and he
told us at the time, when he was a
young captain in Cambodia, he had the
duty to take out a whole Vietnamese
battalion, and the U.S. troops along
with him had to go into Cambodia on a
drop mission. They parachuted in.
They were given a 2-week supply of
food. He told us when you get up on
that 14th day and open up the last bit
of your rations, that is when you start
thinking about the people who are in
Washington that you trust. That is
when you start thinking about whether
the people who run the Government
know what they are doing when they
send you into foreign countries, like
Cambodia, in wartime.

As I speak now, there are men and
women in the armed services in our
U.S. uniform in 120 countries. Man-
aging the Department of Defense is an
overwhelming job right now. The
money we are spending is enormous,
but the cause we are on is just. Wheth-
er you feel it is just or not, the prob-
lem is, we now know that when we
leave for the conventions, there is a
great possibility the Department of De-
fense and Commander in Chief will
have to have more money available
than is currently available in fiscal
year 2004. Our committee, the Defense
Appropriations Subcommittee, and the
Appropriations Committee, has worked
long hours to bring this bill before the
Senate so we can pass it before we
leave on this recess for the Fourth of
July, and be able to come back and be
ready to conference it, because staff
conferences during the recess, and
bring it back to the floor so both the
House and the Senate can pass the bill
and get it to the President and have it
become law before we leave before the
end of July.

I hear a lot of comments from people
about the problem of the debt ceiling. I
have checked and, in all probability,
we will reach the debt ceiling in Au-
gust. There is a debate on how to han-
dle that. The House has decided to put
it in the Appropriations bill, and I have
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been asked, as manager of the bill, to
commit that I will not bring this bill
back from conference with a debt ceil-
ing in it. I can make no such commit-
ment. Neither the Senator from Hawaii
nor I can make that commitment. We
are committed to doing our job as Sen-
ators, carrying out our oath to support
and defend the Constitution and the
people who support the Constitution.

I, for one, am getting a little impa-
tient about getting this bill done. The
current bill, I was told, would be done
last night, and we would be on our bill
now. We are not on the Defense bill
now. We should be on the Defense ap-
propriations bill now.

I hope and pray every Senator in this
body will search his soul about delay-
ing this bill, because I mean what I
say: there is no possibility of getting
this bill to the President, in my judg-
ment, in a matter of 10 days after we
get back unless we pass it now, and the
President has time to go through the
bill to determine if he is going to sign
it.

I implore the Senate to finish this
bill. Either the Senator from Hawaii or
I have been chairman of the Defense
Subcommittee since 1981. We have
never found a situation where we would
even consider cloture on the Defense
appropriations bill.

I cannot imagine a Member of this
Senate voting against cloture on an ap-
propriations bill for defense when there
is a war going on.

I say to the Senate, it is time to
come to our senses and get this author-
ization bill done tonight so we can get
on the appropriations bill tonight and
finish it tomorrow or, at the latest,
Friday morning. If we can get this bill
through the subcommittee in 17 min-
utes and 25 minutes in the full com-
mittee, this Senate can get through
this bill in 36 hours.

I guarantee, if there is any thought
of delay, we will stay in session 36
hours because I am going to see to it
this bill is passed and goes to the Presi-
dent this week. Some people say it is
not going to happen, but if I have to
embarrass every Member of the Senate
to get it done, I am going to do it. This
bill must be passed. We are at war. We
are at war.

I yield the floor.

Mr. SESSIONS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. CRAPO. Mr. President, I ask
unanimous consent that the order for
the quorum all be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

CHILD NUTRITION AND WIC
REAUTHORIZATION ACT OF 2004
Mr. CRAPO. Mr. President, I ask

unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 580, S. 2507.
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The PRESIDING OFFICER. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (S. 2507) to amend the Richard B.
Russell National School Lunch Act and the
Child Nutrition Act of 1966 to provide chil-
dren with increased access to food and nutri-
tion assistance, to simplify program oper-
ations and improve program management, to
reauthorize child nutrition programs, and for
other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. COCHRAN. Mr. President, I am
pleased to present to the Senate S.
2607, legislation to reauthorize the
child nutrition programs administered
by the U.S. Department of Agriculture
for the next 5 years. Over the past year
and a half, the Committee on Agri-
culture, Nutrition, and Forestry has
held hearings and received suggestions
from a wide range of interests for im-
provements in the programs that are
authorized in this bill. The committee
worked diligently to draft a consensus
bill that will ensure the continuation
of proven Federal Government support
for meeting the nutritional needs of
school children and others who will
benefit from these programs. I would
like to thank especially the distin-
guished ranking member of the com-
mittee, the Senator from Iowa, Mr.
HARKIN, for his assistance and for con-
tinuing the longstanding tradition of a
bipartisan approach to the develop-
ment of child nutrition bills in our
committee.

The committee met on May 19, 2004,
and reported the bill unanimously.
This bill reflects the commitment of
the committee to ensure that our Na-
tion’s children have access to the nu-
trition they need to lead a healthy life.
All of the worthwhile and important
initiatives contained in this bill will
play a significant part in ensuring that
our children have access to good nutri-
tion.

The programs authorized in this bill
touch the lives of one out of every five
people in this country, including over
37 million children and nearly 2 million
lower income pregnant and postpartum
women. According to the Congressional
Research Service, total fiscal year 2004
spending for these programs will be an
estimated $16.4 billion, and the admin-
istration’s fiscal year 2005 budget an-
ticipates spending $16.85 billion. The
Budget Committees of both the Senate
and House have seen fit to include new
mandatory money that will enable us
to continue otherwise expiring provi-
sions contained in current law. Even
though we had no money for new ini-
tiatives, we believe the committee has
put together an overall package that
improves these programs while pro-
tecting the interests of the partici-
pants.

Important components of the bill are:
Protection of the integrity of school
meal program benefits, participation of
for-profit child care centers in the
Child and Adult Care Food Program,
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protection of school meal benefits for
military families, expansion of the
Summer Food Service Program Lugar
Pilots, expansion of the Fruit and Veg-
etable Pilot Program, and improve-
ments to the WIC Program.

I would also like to clarify section
203(e)(10) of the bill, which is designed
to contain costs in the WIC program in
order to ensure that all eligible partici-
pants can receive benefits through the
program. Given the new provisions in
the law, it is important that States
publish their allowable reimbursement
levels for WIC program vouchers. Also,
because of changes contained in the
bill, it would be important for USDA to
review and modify risk profiles used
when examining retail food stores for
compliance with program rules. There
is a related provision in our bill that
prohibits certain vendors from pro-
viding incentive items to entice pro-
gram participants to come to their
stores unless the free merchandise is
food or of nominal value. The Sec-
retary is given the authority to define
merchandise of nominal value. A rea-
sonable interpretation of this provision
would permit the Secretary to prohibit
stores from giving away lottery tick-
ets. Given the extremely small chance
of winning a large amount of money as
advertised by the lottery, the actual
ticket is probably of very little value.
However, some observers’ perceived
value of a ticket is greater than the ac-
tual value. A reasonable interpretation
of this provision would give the Sec-
retary the authority to prohibit lot-
tery tickets under this provision.

We have worked hard to craft a bi-
partisan, consensus-based bill, as evi-
denced by the letters of support we
have received from organizations in-
cluding the American Dietetic Associa-
tion, the American School Food Serv-
ice Association, America’s Second Har-
vest, the Food Research and Action
Center, National Council of La Raza,
Bread for the World, the National Milk
Producers Federation, the Inter-
national Dairy Foods Association, and
the National Food Processors Associa-
tion. I urge my colleagues to support
the bill.

ADDITION OF NEW STATES TO THE FRUIT AND

VEGETABLE PROGRAM

Mr. HARKIN. Mr. President, I hope
to clarify our intent on one provision
of the Child Nutrition and WIC Reau-
thorization Act of 2004—the provision
pertaining to the Fruit and Vegetable
Program.

When the Fruit and Vegetable Pro-
gram was first enacted as part of the
2002 farm bill, the legislative language
did not specify which States were to be
participants in the program, but the
States were specified in the conference
report. The Department of Agriculture
followed the conference recommenda-
tions.

Because we are passing this bill with
a somewhat unusual process that will
not involve a conference report, I
would like to clarify which States are
intended to be added to the program.
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Committee staff discussions have in-
tended that the additional States to
participate in the Fruit and Vegetable
Program are Mississippi, North Da-
kota, and South Dakota, and this was
our understanding as we finalized this
bill. I am in agreement with these dis-
cussions, and it is on this basis that we
are completing this bill.

Mr. COCHRAN. I do not disagree with
the Senator from Iowa.

INCENTIVE CRITERIA FOR REDUCTION OF

NONRESPONSE RATES AND SUBSTITUTION

Mr. HARKIN, Mr. President, I hope
to clarify the operation of certain pro-
visions in the bill. As the chairman
knows, the section of the bill titled,
‘““Household Applications,”” provides
school districts with an incentive to re-
duce the nonresponse rate during the
income verification process. I would
like to offer an example of the oper-
ation of 10-percent improvement cri-
teria in nonresponse rates, so that the
committee’s intent is not misinter-
preted. A district with a non-response
rate of 40 percent, for example, would
have to reduce its nonresponse rate to
36 percent, in order to meet the 10-per-
cent improvement criteria and be enti-
tled to maintain existing verification
procedures under current law.

Mr. COCHRAN. The Senator is, in-
deed, correct in his calculations. The
provision calling for a 10-percent im-
provement in S. 2507 would operate in
precisely the manner that the Senator
from Iowa described.

Mr. HARKIN. I thank the chairman. I
would also like to discuss the new sub-
stitution provision in the bill. In some
school districts in my State and across
the country, there are children whose
household income is extremely dif-
ficult to verify, no matter how vig-
orous the effort put forth by school of-
ficials. The applications I am referring
to are for children whose parents regu-
larly do not respond to other school
communications or are from a commu-
nity that is suspicious of questions
from governmental entities, including
school districts. The families of these
children may no longer be residing at
the address of record, are not reachable
by phone, or may exhibit other such
barriers to verification. Am I correct
that these are the type of applications
envisioned in the bill’s subparagraph
titled “‘Individual Review’’?

Mr. COCHRAN. The Senator is once
again correct. This bill recognizes that
there are certain situations when it
may be nearly impossible for a school
district to get in touch with the fami-
lies of children who are eligible for this
program. In situations such as those
the Senator described, and other simi-
lar ones, the school district may de-
cline to verify up to 5 percent of the
approved applications selected for
verification and replace those applica-
tions with other approved applications.

Mr. HARKIN. I thank the chairman.

IMPORTANCE OF BREAKFAST

Mr. CHAMBLISS. Mr. President, I
appreciate the chairman giving me this
opportunity to emphasize the impor-
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tance of breakfast and the positive ef-
fects breakfast has on student perform-
ance and behavior. Research shows
that children who eat breakfast per-
form better on standardized achieve-
ment tests and have fewer behavior
problems in school. Breakfast improves
a child’s physical endurance and motor
performance. It has been found that
children have more energy to get
through the school day.

The Department of Agriculture’s
Center for Nutrition Policy and Pro-
motion has shown that children who
eat breakfast have more healthy over-
all diets. Given the Nation’s attention
to childhood obesity, breakfast can
also play a positive role in ensuring
that our children are healthy. Not only
is eating breakfast important for stu-
dent performance, breakfast is also an
effective tool to manage and control
weight. Breakfast consumption can
play a key role in maintaining healthy
eating habits and weight loss while
Congress looks at ways to combat
childhood obesity.

In a major study, regular breakfast
consumption was associated with the
ability to maintain a significant
weight loss. One study showed that out
of 2,900 individuals that had main-
tained a 30-percent weight loss for at
least a year, 78 percent reported eating
breakfast everyday. Breakfast skipping
has been reported to be more prevalent
in obese children and is particularly
high in obese girls. More than a dozen
studies from around the world have re-
ported that eating a ready-to-eat, RTE,
breakfast cereal provides many nutri-
tional benefits, including consumption
of less total fat, less saturated fat, less
cholesterol, more dietary fiber, and
more vitamins and minerals. This re-
sult is independent of age and geog-
raphy as studies have been conducted
in children, adults and the elderly in
over six different countries.

This compromise bill contains provi-
sions which will, hopefully, result in
more children eating more breakfast.
The Child Nutrition and WIC Reauthor-
ization Act of 2004 includes three provi-
sions that the committee hopes will re-
sult in more children eating breakfast.
First, it provides increased assistance
to schools with a high proportion of
poor children. Second, it expands the
eligibility for schools that need addi-
tional assistance—severe need assist-
ance—for breakfast programs. In rela-
tion to these provisions a Review of
Best Practices in the Breakfast Pro-
gram, also contained in this bill, will
allow for a study of State and local
barriers that keep more schools from
offering breakfast. The Secretary will
make recommendations and describe
model breakfast programs that will
help schools to overcome these obsta-
cles and disseminate the results of this
study to school districts, to the Senate
Committee on Agriculture, and to the
House Committee on Education and
the Workforce. As a result, schools will
be encouraged to develop innovative
strategies to make time for student
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breakfasts, such as breakfast on the
bus or breakfast in the classroom, a
practice that has been shown to be
very effective in schools across the
country. Breakfast on the bus or in the
classroom does not require the use of a
cafeteria or additional time in the
school day and are easy and efficient
ways to provide a nutritious meal to
children.

Mr. President, I ask the chairman if
he agrees with my statements?

Mr. COCHRAN. Mr. President, I agree
with the distinguished Senator from
Georgia on the importance of breakfast
to our children’s education.

Mr. CHAMBLISS. Mr. President, I
thank the chairman for his comments.
WOMEN, INFANTS, AND CHILDREN PROGRAM

Ms. MURKOWSKI. Mr. President, I
wish to address a provision that Sen-
ator COCHRAN has added to the Child
Nutrition and WIC reauthorization bill
on my behalf.

Mr. COCHRAN. Mr. President, this
provision is being added as a part of
the floor consideration of this legisla-
tion. Therefore, there is no accom-
panying report language which ex-
plains its effect. We appreciate the con-
tribution the Senator from Alaska has
made to the Senate’s consideration of
this legislation. Will the Senator
please share her views on this provi-
sion?

Ms. MURKOWSKI. Mr. President, the
provision in question requires the Sec-
retary of Agriculture to conduct a peri-
odic scientific review of the supple-
mental foods available in the Women,
Infants, and Children Program, which
is also known as the WIC Program. The
Secretary shall undertake such a re-
view as frequently as necessary to re-
flect the most recent scientific knowl-
edge. Following such a review, the Sec-
retary shall amend the list of supple-
mental foods in order to reflect nutri-
tion, science, public health concerns,
and cultural eating patterns.

Mr. COCHRAN. Mr. President, I
would like Senator MURKOWSKI to ex-
plain her rationale for offering this
provision.

Ms. MURKOWSKI. In October 2000,
the American Heart Association, AHA,
published updated guidelines for reduc-
ing the risk of heart disease. These
guidelines noted that fatty fish, such
as salmon, are high in omega-3 fatty
acids. Such acids help in the preven-
tion of heart disease in a variety of
ways. The acids diminish the likeli-
hood of sudden death, as well as abnor-
mal heart rhythms that play a role in
sudden death. The oils of fatty fish also
decrease blood triglycerides, as well as
blood clotting.

The Food and Drug Administration
has also previously suggested that
there are health benefits to regularly
consuming up to 3 grams of omega-3
fatty acids per day. To illustrate a
practical example, a piece of salmon
that is a little over 3 ounces in weight
includes about 1 gram of such fatty
acids. Therefore, it would be very easy
to comply with this suggestion. I un-
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derstand that later this year, the Food
and Drug Administration is likely to
make an official determination that
the consumption of omega-3 fatty acids
will reduce the risk of coronary heart
disease. The provision in the WIC reau-
thorization bill will require the Sec-
retary to conduct a periodic review of
the list of supplemental foods and take
into account the most recent scientific
knowledge, such as the expected FDA
determination regarding omega-3 fatty
acids, when recommending any addi-
tions to the list of supplemental foods.
Should salmon be included in the list
of supplemental foods, it would then
allow all States to include salmon as
an acceptable food for their respective
WIC recipients.

Mr. COCHRAN. Mr. President, I ap-
preciate the Senator’s explanation.

Ms. MURKOWSKI. Mr. President, I
thank Senator COCHRAN for including
this provision in this important bill.

MEDICAID DIRECT VERIFICATION AUTHORITIES

Mr. HARKIN. Mr. President, The
Child Nutrition and WIC Reauthoriza-
tion Act of 2004 includes several provi-
sions intended to improve program in-
tegrity and to provide local edu-
cational agencies with new tools with
which to improve the administration of
the school lunch and school breakfast
programs. One of the steps that we
have taken in this bill is to allow var-
ious Federal programs to share infor-
mation that they may have about a
child’s income or participation status
with local educational agencies so as to
enable the local educational agency,
using that information, to verify a
child’s eligibility status for free or re-
duced-price school lunches or school
breakfasts.

In most cases, this bill has not
amended any laws outside of the juris-
diction of the Senate Committee on
Agriculture, Nutrition, and Forestry in
order to accomplish this goal—with
one exception. The bill does amend sec-
tion 1902(a)(7) of the Social Security
Act, a section pertaining to the Med-
icaid program. This change to Medicaid
law allows, at the option of a State,
the sharing of Medicaid information
with local educational agencies for the
purpose of verifying the certification of
children for free or reduced price
lunches or breakfasts under Federal
child nutrition programs.

The Senate Finance Committee,
which has jurisdiction over the Social
Security Act and Medicaid law, has
very graciously allowed us to make
this change for the purposes of this
bill. I thank the Finance Committee
for working with our committee to
strengthen Federal child nutrition pro-
grams.

It is my understanding that Medicaid
eligibility can be based on a number of
factors, some of which may be related
to disability or other matters that
have nothing to do with verifying in-
come in the School Lunch Program. I
want to clarify that the intent of the
amendment to Medicaid law contained
within the Child Nutrition and WIC Re-
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authorization Act of 2004 is solely for
the purpose of verifying income and
participation information for School
Lunch and Breakfast Programs. It is
not the intent of this legislation to
allow any other information to be
shared.

I do not believe that the amendment
can be interpreted to allow the sharing
of Medicaid information that goes be-
yond the scope of verifying eligibility
for school lunch or school breakfast
benefits, but in the interest of being
completely crystal clear, I would like
to state that, under the amendment to
section 1902(a)(7) of the Social Security
Act contained in the Child Nutrition
and WIC Reauthorization Act of 2004,
no Medicaid information, except that
which is necessary to verify income
and eligibility for school lunch or
school breakfast participation, may be
shared by a State with a local edu-
cational agency.

Mr. COCHRAN. The explanation that
Senator HARKIN has offered with regard
to this provision of the Child Nutrition
and WIC Reauthorization Act of 2004 is
absolutely correct and is consistent
with the committee’s intent. In includ-
ing the amendment to Medicaid law, it
was certainly not our goal or intent to
allow all Medicaid information to be
shared with local educational agencies.
We intended to allow States to share
only such limited Medicaid informa-
tion that was necessary to verify eligi-
bility in the School Lunch or School
Breakfast Programs. Any interpreta-
tion to the contrary is inconsistent
with the intent of the Senate Com-
mittee on Agriculture, Nutrition, and
Forestry.

Mr. BAUCUS. As a member of the
Senate Committee on Agriculture, Nu-
trition, and Forestry, but also as the
ranking Democrat on the Senate Fi-
nance Committee, I would like to
thank Agriculture Committee Chair-
man COCHRAN and Ranking Member
HARKIN for their clarification on this
point.

The Senate Finance Committee has
long grappled with the challenges of al-
lowing sensitive program information
to be shared. While there are many
cases where it is in the public good to
share limited amounts of information,
such as in this case, it is important
that we take such steps carefully and
that we not inadvertently or uninten-
tionally allow more information to be
shared than is absolutely necessary to
accomplish our goals.

The amendment to the Social Secu-
rity Act that is under consideration en-
sures that only certain Medicaid infor-
mation can be shared with local edu-
cational authorities for the purpose of
verifying eligibility and income with
respect to the School Lunch and
School Breakfast Programs. Informa-
tion about a child’s health or disability
status or medical expenses would not
be relevant to verifying eligibility for
school breakfast and lunch programs,
which is based only on the child’s fam-
ily income. Accordingly, information
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about a child’s health or disability sta-
tus or medical expenses could not be
shared with local educational agencies
under the authority of this Medicaid
amendment. I thank the chairman and
the ranking member for clarifying the
narrow goals of the amendment and
look forward to its implementation in
a manner that is consistent with the
committee intent.

Mr. GRASSLEY. I appreciate that
my colleagues on the Senate Agri-
culture Committee have worked col-
laboratively on the Medicaid provision,
which is under the jurisdiction of the
Senate Finance Committee. I am
pleased that we were able to work out
a provision which may help more chil-
dren who are eligible receive free or re-
duced price breakfasts and lunches. I
commend my colleagues for their good
work on this important legislation.

I agree with my colleagues, Senators
COCHRAN, HARKIN, and BAUCUS, that
this Medicaid amendment will not au-
thorize States to share Medicaid infor-
mation other than that which is nec-
essary to verify a child’s participation
in Medicaid or his or her family in-
come.

USDA INTERPRETATION OF SECTION 32 FUNDING
IN THE 2002 FARM BILL

Ms. STABENOW. Mr. President I rise
to clarify an important issue with the
distinguished chairman of the Agri-
culture Committee.

First, I thank the chairman for his
leadership in getting this child nutri-
tion bill to the floor. He has worked
hard and has produced a good, bipar-
tisan bill which I supported in the
Committee.

For over 2 years, a bipartisan group
of Senators and I have been concerned
about USDA disregarding language in-
cluded in the 2002 farm bill. The 2002
farm bill, section 10603, states that at
least $200 million must be spent annu-
ally on the purchase of specialty crops.
However additional language included
in the 2002 farm bill conference report
states:

[t]The Managers intend that the funds made
available under this section are to be used
for additional purchases of fruits and vegeta-
bles, over and above the purchases made
under current law or that might otherwise
be made without this authority. The Man-
agers expect the $200 million to be a min-
imum amount for fruit and vegetable pur-
chases under section 32 funds; it is not in-
tended to interfere with or decrease from Ag-
ricultural Marketing Service’s historical
purchases of fruit and vegetables [e.g. $243
million in 2001; $232 million in 2000] or to de-
crease or displace other commodity pur-
chases.

Does the chairman agree that this
language is clear and that the intent of
Congress is $200 million in new pur-
chases on top of existing commodity
purchases?

Mr. COCHRAN. I agree that the Sen-
ator from Michigan has correctly cited
the conference report of the 2002 farm
bill, and I appreciate all of her hard
work on this issue.

Ms. STABENOW. This was a great
victory for our children because they
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need more and more fruits and vegeta-
bles in their school lunches. We all
know about the problem we have with
kids eating too much junk food for
lunch and this program would have put
more nutritious foods on our children’s
lunch trays. Instead of eating candy,
they could be eating nutritious foods
like apples, pears and carrots.

Unfortunately, the USDA is not com-
plying with this provision. Instead of
adding the $200 million on top of base-
line spending, USDA has eliminated
the baseline spending, so there is no
guarantee that there will be any new
spending on fruits and vegetables for
our children. In fact in 2002, USDA did
not even meet the minimum purchase
requirement. In 2002, only $181 million
in fresh fruits and vegetables were pur-
chased under section 32.

Does the chairman agree that the
USDA is misinterpreting the farm bill
with regards to section 32, fresh fruit
and vegetable purchases?

Mr. COCHRAN. I agree that the
USDA has not followed the language
from the 2002 farm bill conference re-
port. I suggest that the Senator from
Michigan and I work with USDA to try
to facilitate greater purchases of fruits
and vegetables in the nutrition pro-
grams.

Mr. HARKIN. I am proud of our bi-
partisan work on the Child Nutrition
and WIC Reauthorization Act of 2004
and want to thank the chairman for his
efforts and leadership. This is a bill
that deserves to pass overwhelmingly
with tremendous bipartisan support, as
it did in the Senate Committee on Ag-
riculture, Nutrition, and Forestry.
That it can gain the unanimous sup-
port of the entire Senate, as I believe
that it will, is to me, a hopeful sign of
broad support for initiatives in the in-
terest of our Nation’s children.

In addition to Chairman COCHRAN, I
thank the staff who have worked on
this bill. They may never receive the
full credit that they truly deserve, but
without them this bill would not have
come to fruition. On Senator COCH-
RAN’s staff, I would like to thank Hunt
Shipman, Eric Steiner, Graham Harp-
er, and especially Dave Johnson, who
has been with the Senate Committee
on Agriculture, Nutrition, and For-
estry for fifteen years. During that
time, he has played a Kkey role in
strengthening our country’s child nu-
trition and food assistance programs.
On my own staff, I would like to single
out for thanks the great work of Derek
Miller and Susan Keith as well as the
Democratic Staff Director, Mark Hal-
verson, who has served me ably for
many years.

Given the budget constraints that
our committee faced in crafting the
legislation, I believe that this bill is a
very positive step forward in allocating
resources wisely.

In the United States, we face an un-
fortunate paradox. On the one hand,
the specter of malnutrition and hunger
continues to haunt millions of Ameri-
cans, especially children. At the same
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time, we are confronted with a grave
public health threat in the form of obe-
sity and overweight which are quickly
becoming a major threat not just to in-
dividuals but to our Nation as a whole.
The reauthorization of child nutrition
programs affords us an opportunity to
tackle both of these issues. This bill
does so, although not always to the full
extent that I would have preferred.

This bill makes many Dpositive
changes to fight childhood hunger and
deliver federal child nutrition benefits
to more children.

First, this bill ensures that children
who are receiving food stamps will
automatically receive school lunches
and breakfasts as well. Though States
and schools already have the authority
and discretion to do this now, not all of
them take advantage of this option.
The bill before us today clearly makes
those children eligible for free school
meals—a step that, according to USDA,
will help 200,000 additional children
have healthy school meals by 2009 and
which will also reduce paperwork in
local schools and improve program in-
tegrity.

Parents of preschool-age children
face a big challenge of finding safe, af-
fordable day care. This is especially so
for low-income families. This bill ex-
tends and makes permanent meal as-
sistance to day care centers in which
at least 25 percent of enrolled children
are low-income. USDA estimates that
on an average day approximately 90,000
children will benefit from this meal as-
sistance.

The bill also includes a number of
important changes in the process to
certify students as eligible for free or
reduced-price school meals and to
verify the accuracy of a small percent-
age of the applications for free and re-
duced-price school meals. These
changes are designed to make sure that
more certifications are completed cor-
rectly at the start of the school year.
Improving program integrity has al-
ways been a duty that this committee
has carried out on a bipartisan basis.
Maintaining and improving program
integrity is critical both to ensuring
sound stewardship of taxpayer dollars
and to guaranteeing that children who
most need child nutrition benefits ac-
tually receive them.

One of the bill’s program integrity
measures allows schools to strengthen
and simplify the verification process
under which the income level of a sam-
ple of households must be documented.
For example, for the first time, school
districts will be able to use Medicaid
data to verify household income so
school districts won’t have to duplicate
verification efforts already undertaken
in the Medicaid program, and families
won’t have to document income mul-
tiple times. I urge the Secretary, State
agencies, and local educational agen-
cies to take full advantage of this new
option.

In addition, once a student is cer-
tified for free or reduced-price meals,
that certification will be effective for a
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full year. Those families that are se-
lected for verification will be able to
provide documentation for any point in
time between the month prior to appli-
cation and the time the income docu-
mentation is provided. Though the bill
itself does not specify an exact time,
the Secretary should not narrow the
period and should issue guidance in-
structing local educational authorities
to accept as income verification docu-
mentation any information pertaining
to any point in time within the inter-
val between the month prior to when
the school meals application was com-
pleted and when the income docu-
mentation is provided.

The supplemental nutrition program
for Women, Infants and Children, WIC,
provides vouchers to eligible low-in-
come families for specified food items.
Recipients redeem these vouchers at
local vendors. In recent years, a spe-
cialized type of vendor, known as WIC-
only stores or supplemental foods ven-
dors, has developed that accepts only
WIC vouchers. These vendors do not
compete for business on the basis of
price, but rather on the service they
provide their WIC clientele. This bill
includes several important measures
designed to contain WIC food costs.
The committee report on this bill con-
tains a good deal of information on
WIC-only stores and on the provisions
intended to address them. However, the
bill language on WIC-only cost con-
tainment has changed somewhat, and
additional clarification may be helpful
here.

Although the legislative language of-
fers States latitude to design vendor
peer groups, competitive price criteria,
and maximum reimbursement levels,
each State must meet two important
cost-containment goals unless exempt-
ed by the Secretary. First, each State
must ensure that its aggregate WIC
food costs are no higher if WIC partici-
pants choose to shop at WIC-only
stores than if they shop at regular
competitive stores. Second, each State
must ensure that average prices, re-
ferred to as ‘‘average payments per
voucher’, in WIC-only stores are no
higher than average prices in com-
parable competitive stores.

The bill allows the Secretary to ex-
empt a State from carrying out re-
quirements regarding the peer groups,
competitive price criteria, and max-
imum reimbursement levels if the
State does not authorize WIC-only
stores or if the WIC-only stores in the
State account for less than 5 percent of
the State’s total WIC food sales. If a
State is exempt because the WIC-only
stores in the State account for less
than 5 percent of the State’s total WIC
food sales, the State is nonetheless re-
quired to ensure that its aggregate
food costs are no higher if WIC partici-
pants choose to shop at WIC-only
stores rather than at regular competi-
tive stores.

Because WIC-only stores do not mar-
ket items outside of the WIC program,
the stores’ earnings necessarily flow
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from the WIC program. To ensure that
WIC dollars are not spent on non-WIC
items, the bill prohibits giveaways of
incentive items or other free merchan-
dise by WIC-only stores unless the
store can demonstrate that the items
or merchandise were obtained at no
cost. Although an exemption for food
or merchandise of nominal value has
been added since the committee ap-
proved this bill, the intent of the bill
remains to ban giveaways of the kind
of items that are currently given away,
such as diapers, strollers, bicycles,
small kitchen appliances, other house-
hold products, and two-for-one offers
on WIC food items. Food or merchan-
dise of nominal value is meant to in-
clude items of lesser value than these
items. In issuing guidance or regula-
tions on this matter, the Secretary
must ensure that even offering items of
nominal value does not unnecessarily
drive up costs in the WIC program.

This bill also includes important pro-
visions on infant formula cost contain-
ment competitive bidding which will, I
believe, ensure that the WIC program
continues to benefit from the strength
of the competitive marketplace and
the infant formula rebates that enable
so many children to participate in the
WIC program.

I am pleased that this bill takes posi-
tive steps to enhance child nutrition
and to address the epidemic of over-
weight and obesity in this country as
well. Let there be no mistake, poor nu-
trition early in life lays the foundation
for chronic disease and premature
death later in life. According to the
CDC, poor diet and physical inactivity
will soon overtake smoking as the Na-
tion’s leading cause of death. In 2000,
400,000 deaths were associated with
poor diet and physical inactivity.

This fiscal year the Federal Govern-
ment will invest over $8.3 billion in the
school lunch and school breakfast pro-
grams, and this bill is a 5-year exten-
sion of this investment. The food
served in these Federal school food pro-
grams meets Federal guidelines and
provides balanced nutrition for the
children who eat school meals. But in a
majority of high schools and middle
schools and an alarming number of ele-
mentary schools these school food pro-
grams and our taxpayer investment in
them are undermined by an array of
less nutritious food choices.

These foods that are sold in competi-
tion with the school meals are often
high in fat, sugar and sodium. When
kids choose these foods, they choose
not to eat taxpayer supported, nutri-
tionally balanced meals provided
through the School Lunch and School
Breakfast Programs. Not surprisingly,
studies show that when kids get their
lunches through vending machines at
school their diets aren’t nearly as
healthy as when they obtain their
meals through the school meal pro-
grams. In fact, among school-aged chil-
dren only 2 percent meet the dietary
recommendations for all food groups.

Research shows that a la carte items
and vending machines displace student
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consumption of more nutritious foods.
In one study, students from schools
that did not offer a la carte foods con-
sumed half a serving more of fruit and
a whole serving more of vegetables per
day than did children in schools that
did have a la carte programs. In an-
other study, when kids gained access to
foods other than through the School
Lunch Program, they consumed 33 per-
cent less fruit, 42 percent less vegeta-
bles, and 35 percent less milk.

Not surprisingly, poor diets con-
tribute to childhood obesity and over-
weight children, with significant nega-
tive effects. Compared to regular-
weight children, overweight children
are more likely to have high levels of
cholesterol, high blood pressure, high
levels of insulin, and exhibit generally
higher numbers of risk factors for car-
diovascular disease. Between 50 and 80
percent of diabetes cases are associated
with diet and sedentary lifestyles.

And it is not just about obesity. The
lack of fruits, vegetables, and milk in
our children’s diets has tremendous
ramifications for the health of kids and
adults. Poor eating habits early in life
lay the foundation for chronic disease
and premature death at a later age.
Cancer, heart disease, and osteoporosis
are just a few of the many diseases as-
sociated with poor diet.

Because schools receive substantial
revenue from the sale of junk food at
school, some folks are concerned that
schools will suffer financially if they
replace junk food with healthier
choices. I understand this concern, but
I disagree with the premise. Many
schools have stocked their vending ma-
chines and snack bars with healthy
food, with no negative impact on rev-
enue. Wide-open sales of unhealthy
foods in schools hasn’t always been the
norm. Back in the 1970s, Congress gave
the Secretary of Agriculture the au-
thority to set nutrition guidelines to
make sure our child nutrition pro-
grams work. Congress intended for that
authority to extend to all food sales
throughout the school and for the en-
tire school day. And this is what the
regulations put forth by USDA did.

However, the courts subsequently
struck that authority down—wrongly,
in my opinion. As a result, USDA regu-
lations only apply to foods sold in the
school cafeteria and during mealtime
rather than to the entire school and
school day. This has left us with this
crazy situation in which, rather than
getting a decent meal in the school caf-
eteria at lunch, kids can instead just
g0 to the vending machines in the hall
for a soft drink and junk food.

I believe that Congress should rein-
state the Secretary of Agriculture’s au-
thority to set nutritional standards for
foods available anywhere on school
grounds at any time of the day. The
Secretary would then determine, after
public comment, how to use that au-
thority.

This bill takes a different approach,
but one that I believe holds great
promise for improving the dietary
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quality of foods sold in our Nation’s
schools.

First, it extends and expands the
Fresh Fruit and Vegetable Program.
Two years ago in the farm bill, we cre-
ated a pilot program to provide free
fresh and dried fruits and vegetables to
children. The pilot covered 25 schools
in each of 4 states and 7 schools on an
Indian reservation. This program has
been remarkably popular with the
schools, but more importantly, with
the students.

In a world in which grocery clerks
may not know a radish from a ruta-
baga, it is encouraging to see elemen-
tary, middle school and high school
students eating fruits and vegetables
that they have never seen before and
loving them.

This bill continues the fruit and veg-
etable program in the current states
and expands it to 4 additional states
and additional schools on Indian res-
ervations. I would like to do more, but
this is strong progress toward getting
more fruits and vegetables in all
schools across the Nation.

This bill also requires schools that
participate in the National School
Lunch or School Breakfast Programs
to craft, with broad input from parents
and others, plans that include goals for
nutrition education, physical activity,
and other activities to promote student
wellness. The plans must also include
nutrition guidelines for all foods sold
in school.

This is not an attack on any par-
ticular type of food. Rather, school
wellness policies, as required by this
bill, pertain to healthy lifestyles more
broadly and look at all foods in school,
not just those in vending machines and
snack bars. It does not mandate what
foods can be offered or stipulate their
content, but it does ask local schools
to set standards that they believe are
appropriate.

The bill also provides USDA with
mandatory funds to help schools to es-
tablish their own local wellness poli-
cies. I wish that it provided more or
this technical assistance, but it is a
positive first step.

In my mind, these local wellness
policies are a potentially revolutionary
step towards improving our children’s
health. They provide real empower-
ment at the local school level. I look
forward to seeing how schools endeavor
to craft these policies and the effect
that they have on school nutrition en-
vironments and children’s health.

I also hope that, as schools work to
craft their own wellness policies, they
provide fertile ground for innovation
and creative thinking. It is past time
that all sectors of our society focus
less on treating sickness, and focus
more on promoting health and pre-
venting obesity and chronic disease.
This bill, in several ways, moves to-
ward that goal and harnesses a potent
force, our schools, in the efforts to be
healthier as a country.

I thank my colleagues for their as-
sistance and input on this important
bill as well as for their support.
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Mr. CRAPO. Mr. President, I ask
unanimous consent that the Cochran
amendment which is at the desk be
agreed to, that the bill, as amended, be
read a third time and passed, that the
motions to reconsider be laid upon the
table, and that any statements relating
to the bill be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3474) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

The bill (S. 2507) was read the third
time and passed, as follows:

S. 2507

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Child Nutrition and WIC Reauthoriza-
tion Act of 2004”’.

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; Table of contents.
TITLE I—-AMENDMENTS TO RICHARD B.
RUSSELL NATIONAL SCHOOL LUNCH ACT

Sec. 101. Nutrition promotion.

Sec. 102. Nutrition requirements.

Sec. 103. Provision of information.

Sec. 104. Direct certification.

Sec. 105. Household applications.

Sec. 106. Duration of eligibility for free or
reduced price meals.

Sec. 107. Runaway, homeless, and migrant
youth.

Sec. 108. Certification by local educational
agencies.

Sec. 109. Exclusion of military housing al-
lowances.

Sec. 110. Waiver of requirement for weight-
ed averages for nutrient anal-
ysis.

Sec. 111. Food safety.

Sec. 112. Purchases of locally produced
foods.

Sec. 113. Special assistance.

Sec. 114. Food and nutrition projects inte-
grated with elementary school
curricula.

Sec. 115. Procurement training.

Sec. 116. Summer food service program for
children.

Sec. 117. Commodity distribution program.

Sec. 118. Notice of irradiated food products.

Sec. 119. Child and adult care food program.

Sec. 120. Fresh fruit and vegetable program.

Sec. 121. Summer food service residential
camp eligibility.

Sec. 122. Access to local foods and school
gardens.

Sec. 123. Year-round services for eligible en-
tities.

Sec. 124. Free lunch and breakfast eligi-
bility.

Sec. 125. Training, technical assistance, and
food service management insti-
tute.

Sec. 126. Administrative error reduction.

Sec. 127. Compliance and accountability.

Sec. 128. Information clearinghouse.

Sec. 129. Program evaluation.

TITLE II—AMENDMENTS TO CHILD
NUTRITION ACT OF 1966

Sec. 201. Severe need assistance.

Sec. 202. State administrative expenses.

Sec. 203. Special supplemental nutrition
program for women, infants,
and children.

Sec. 204. Local wellness policy.

Sec. 205. Team nutrition network.

Sec. 206. Review of best practices in the

breakfast program.
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TITLE III—COMMODITY DISTRIBUTION
PROGRAMS
Sec. 301. Commodity distribution programs.
TITLE IV—MISCELLANEOUS

Sec. 401. Sense of Congress regarding efforts
to prevent and reduce childhood
obesity.

TITLE V—_IMPLEMENTATION

Sec. 501. Guidance and regulations.

Sec. 502. Effective dates.

TITLE I—AMENDMENTS TO RICHARD B.
RUSSELL NATIONAL SCHOOL LUNCH ACT
SEC. 101. NUTRITION PROMOTION.

The Richard B. Russell National School
Lunch Act is amended by inserting after sec-
tion 4 (42 U.S.C. 1753) the following:

“SEC. 5. NUTRITION PROMOTION.

‘“(a) IN GENERAL.—Subject to the avail-
ability of funds made available under sub-
section (g), the Secretary shall make pay-
ments to State agencies for each fiscal year,
in accordance with this section, to promote
nutrition in food service programs under this
Act and the school breakfast program estab-
lished under the Child Nutrition Act of 1966
(42 U.S.C. 1771 et seq.).

“(b) TOTAL AMOUNT FOR KEACH FISCAL
YEAR.—The total amount of funds available
for a fiscal year for payments under this sec-
tion shall equal not more than the product
obtained by multiplying—

“(1) Y2 cent; by

‘(2) the number of lunches reimbursed
through food service programs under this
Act during the second preceding fiscal year
in schools, institutions, and service institu-
tions that participate in the food service pro-
grams.

“(c) PAYMENTS TO STATES.—

‘(1) ALLOCATION.—Subject to paragraph (2),
from the amount of funds available under
subsection (g) for a fiscal year, the Secretary
shall allocate to each State agency an
amount equal to the greater of—

““(A) a uniform base amount established by
the Secretary; or

‘“(B) an amount determined by the Sec-
retary, based on the ratio that—

‘(i) the number of lunches reimbursed
through food service programs under this
Act in schools, institutions, and service in-
stitutions in the State that participate in
the food service programs; bears to

‘(ii) the number of lunches reimbursed
through the food service programs in
schools, institutions, and service institu-
tions in all States that participate in the
food service programs.

‘(2) REDUCTIONS.—The Secretary shall re-
duce allocations to State agencies qualifying
for an allocation under paragraph (1)(B), in a
manner determined by the Secretary, to the
extent necessary to ensure that the total
amount of funds allocated under paragraph
(1) is not greater than the amount appro-
priated under subsection (g).

“(d) USE OF PAYMENTS.—

‘(1 USE BY STATE AGENCIES.—A State
agency may reserve, to support dissemina-
tion and use of nutrition messages and mate-
rial developed by the Secretary, up to—

‘“(A) b percent of the payment received by
the State for a fiscal year under subsection
(c); or

‘(B) in the case of a small State (as deter-
mined by the Secretary), a higher percentage
(as determined by the Secretary) of the pay-
ment.

¢“(2) DISBURSEMENT TO SCHOOLS AND INSTI-
TUTIONS.—Subject to paragraph (3), the State
agency shall disburse any remaining amount
of the payment to school food authorities
and institutions participating in food service
programs described in subsection (a) to dis-
seminate and use nutrition messages and
material developed by the Secretary.
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‘(3) SUMMER FOOD SERVICE PROGRAM FOR
CHILDREN.—In addition to any amounts re-
served under paragraph (1), in the case of the
summer food service program for children es-
tablished under section 13, the State agency
may—

‘“(A) retain a portion of the funds made
available under subsection (c) (as determined
by the Secretary); and

‘“(B) use the funds, in connection with the
program, to disseminate and use nutrition
messages and material developed by the Sec-
retary.

‘“‘(e) DOCUMENTATION.—A State agency,
school food authority, and institution receiv-
ing funds under this section shall maintain
documentation of nutrition promotion ac-
tivities conducted under this section.

“(f) REALLOCATION.—The Secretary may re-
allocate, to carry out this section, any
amounts made available to carry out this
section that are not obligated or expended,
as determined by the Secretary.

‘(g) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion, to remain available until expended.”.
SEC. 102. NUTRITION REQUIREMENTS.

Section 9(a) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758(a)) is
amended by striking paragraph (2) and in-
serting the following:

¢(2) FLUID MILK.—

““(A) IN GENERAL.—Lunches served by
schools participating in the school lunch
program under this Act—

‘(i) shall offer students fluid milk in a va-
riety of fat contents;

‘(ii) may offer students flavored and
unflavored fluid milk and lactose-free fluid
milk; and

‘‘(iii) shall provide a substitute for fluid
milk for students whose disability restricts
their diet, on receipt of a written statement
from a licensed physician that identifies the
disability that restricts the student’s diet
and that specifies the substitute for fluid
milk.

“(B) SUBSTITUTES.—

‘(1) STANDARDS FOR SUBSTITUTION.—A
school may substitute for the fluid milk pro-
vided under subparagraph (A), a nondairy
beverage that is nutritionally equivalent to
fluid milk and meets nutritional standards
established by the Secretary (which shall,
among other requirements to be determined
by the Secretary, include fortification of cal-
cium, protein, vitamin A, and vitamin D to
levels found in cow’s milk) for students who
cannot consume fluid milk because of a med-
ical or other special dietary need other than
a disability described in subparagraph
(A)(dii).

‘(i) NoTICE.—The substitutions may be
made if the school notifies the State agency
that the school is implementing a variation
allowed under this subparagraph, and if the
substitution is requested by written state-
ment of a medical authority or by a stu-
dent’s parent or legal guardian that identi-
fies the medical or other special dietary need
that restricts the student’s diet, except that
the school shall not be required to provide
beverages other than beverages the school
has identified as acceptable substitutes.

¢(iii) EXCESS EXPENSES BORNE BY SCHOOL
FOOD AUTHORITY.—Expenses incurred in pro-
viding substitutions under this subparagraph
that are in excess of expenses covered by re-
imbursements under this Act shall be paid
by the school food authority.

‘(C) RESTRICTIONS ON SALE OF MILK PROHIB-
ITED.—A school that participates in the
school lunch program under this Act shall
not directly or indirectly restrict the sale or
marketing of fluid milk products by the
school (or by a person approved by the
school) at any time or any place—
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‘(i) on the school premises; or

‘“(ii) at any school-sponsored event.”.
SEC. 103. PROVISION OF INFORMATION.

Section 9(a) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758(a)) is
amended by adding at the end the following:

“‘(4) PROVISION OF INFORMATION.—

‘“(A) GUIDANCE.—Prior to the beginning of
the school year beginning July 2004, the Sec-
retary shall issue guidance to States and
school food authorities to increase the con-
sumption of foods and food ingredients that
are recommended for increased serving con-
sumption in the most recent Dietary Guide-
lines for Americans published under section
301 of the National Nutrition Monitoring and
Related Research Act of 1990 (7 U.S.C. 5341).

‘“(B) RULES.—Not later than 2 years after
the date of enactment of this paragraph, the
Secretary shall promulgate rules, based on
the most recent Dietary Guidelines for
Americans, that reflect specific rec-
ommendations, expressed in serving rec-
ommendations, for increased consumption of
foods and food ingredients offered in school
nutrition programs under this Act and the
Child Nutrition Act of 1966 (42 U.S.C. 1771 et
seq.).”.

SEC. 104. DIRECT CERTIFICATION.

(a) IN GENERAL.—Section 9(b) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1758(b)) is amended—

(1) by redesignating paragraphs (3) through
(7) as paragraphs (9) through (13), respec-
tively; and

(2) in paragraph (2)—

(A) in subparagraph (B)—

(i) by striking ‘“(B) Applications” and in-
serting the following:

“(B) APPLICATIONS AND DESCRIPTIVE MATE-
RIAL.—

‘(i) IN GENERAL.—Applications’’;

(ii) in the second sentence, by striking
“Such forms and descriptive material”’ and
inserting the following:

“(ii) INCOME ELIGIBILITY GUIDELINES.—
Forms and descriptive material distributed
in accordance with clause (i)’’; and

(iii) by adding at the end the following:

‘(i) CONTENTS OF DESCRIPTIVE MATE-
RIAL.—

‘“(I) IN GENERAL.—Descriptive material dis-
tributed in accordance with clause (i) shall
contain a notification that—

‘‘(aa) participants in the programs listed in
subclause (II) may be eligible for free or re-
duced price meals; and

‘“(bb) documentation may be requested for
verification of eligibility for free or reduced
price meals.

‘“(IT) PROGRAMS.—The programs referred to
in subclause (I)(aa) are—

‘‘(aa) the special supplemental nutrition
program for women, infants, and children es-
tablished by section 17 of the Child Nutrition
Act of 1966 (42 U.S.C. 1786);

‘“(bb) the food stamp program established
under the Food Stamp Act of 1977 (7 U.S.C.
2011 et seq.);

‘“(cc) the food distribution program on In-
dian reservations established under section
4(b) of the Food Stamp Act of 1977 (7 U.S.C.
2013(b)); and

‘“(dd) a State program funded under the
program of block grants to States for tem-
porary assistance for needy families estab-
lished under part A of title IV of the Social
Security Act (42 U.S.C. 601 et seq.).”’;

(B) by striking ““(C)(i)”’ and inserting ‘‘(3)’’;
and

(C) by striking clause (ii) of subparagraph
(C) (as it existed before the amendment made
by subparagraph (B)) and all that follows
through the end of subparagraph (D) and in-
serting the following:

‘‘(4) DIRECT CERTIFICATION FOR CHILDREN IN
FOOD STAMP HOUSEHOLDS.—
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‘“‘(A) IN GENERAL.—Subject to subparagraph
(D), each State agency shall enter into an
agreement with the State agency conducting
eligibility determinations for the food stamp
program established under the Food Stamp
Act of 1977 (7 U.S.C. 2011 et seq.).

‘“(B) PROCEDURES.—Subject to paragraph
(6), the agreement shall establish procedures
under which a child who is a member of a
household receiving assistance under the
food stamp program shall be certified as eli-
gible for free lunches under this Act and free
breakfasts under the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.), without further
application.

¢(C) CERTIFICATION.—Subject to paragraph
(6), under the agreement, the local edu-
cational agency conducting eligibility deter-
minations for a school lunch program under
this Act and a school breakfast program
under the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.) shall certify a child who
is a member of a household receiving assist-
ance under the food stamp program as eligi-
ble for free lunches under this Act and free
breakfasts under the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.), without further
application.

‘(D) APPLICABILITY.—This paragraph ap-
plies to—

‘(i) in the case of the school year begin-
ning July 2006, a school district that had an
enrollment of 25,000 students or more in the
preceding school year;

‘“(ii) in the case of the school year begin-
ning July 2007, a school district that had an
enrollment of 10,000 students or more in the
preceding school year; and

‘‘(iii) in the case of the school year begin-
ning July 2008 and each subsequent school
year, each local educational agency.”’.

(b) ADMINISTRATION.—

(1) IN GENERAL.—Section 9(b) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1758(b)) (as amended by subsection (a))
is amended by inserting after paragraph (4)
the following:

‘() DISCRETIONARY CERTIFICATION.—

‘““(A) IN GENERAL.—Subject to paragraph
(6), any local educational agency may certify
any child as eligible for free lunches or
breakfasts, without further application, by
directly communicating with the appro-
priate State or local agency to obtain docu-
mentation of the status of the child as—

‘(i) a member of a family that is receiving
assistance under the temporary assistance
for needy families program funded under
part A of title IV of the Social Security Act
(42 U.S.C. 601 et seq.) that the Secretary de-
termines complies with standards estab-
lished by the Secretary that ensure that the
standards under the State program are com-
parable to or more restrictive than those in
effect on June 1, 1995;

‘“(ii) a homeless child or youth (defined as
1 of the individuals described in section 725(2)
of the McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11434a(2));

‘‘(iii) served by the runaway and homeless
youth grant program established under the
Runaway and Homeless Youth Act (42 U.S.C.
5701 et seq.); or

‘(iv) a migratory child (as defined in sec-
tion 1309 of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6399)).”.

‘(B) CHILDREN OF HOUSEHOLDS RECEIVING
FOOD STAMPS.—Subject to paragraph (6), any
local educational agency may certify any
child as eligible for free lunches or break-
fasts, without further application, by di-
rectly communicating with the appropriate
State or local agency to obtain documenta-
tion of the status of the child as a member
of a household that is receiving food stamps
under the Food Stamp Act of 1977 (7 U.S.C.
2011 et seq.).

‘(6) USE OR DISCLOSURE OF INFORMATION.—
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“‘(A) IN GENERAL.—The use or disclosure of
any information obtained from an applica-
tion for free or reduced price meals, or from
a State or local agency referred to in para-
graph (3)(F), (4), or (5), shall be limited to—

‘(i) a person directly connected with the
administration or enforcement of this Act or
the Child Nutrition Act of 1966 (42 U.S.C. 1771
et seq.) (including a regulation promulgated
under either Act);

‘“(ii) a person directly connected with the
administration or enforcement of—

“(I) a Federal education program;

“(II) a State health or education program
administered by the State or local edu-
cational agency (other than a program car-
ried out under title XIX or XXI of the Social
Security Act (42 U.S.C. 1396 et seq.; 42 U.S.C.
1397aa et seq.)); or

‘(III) a Federal, State, or local means-test-
ed nutrition program with eligibility stand-
ards comparable to the school lunch program
under this Act;

“(iii)(I) the Comptroller General of the
United States for audit and examination au-
thorized by any other provision of law; and

“(II) notwithstanding any other provision
of law, a Federal, State, or local law enforce-
ment official for the purpose of investigating
an alleged violation of any program covered
by this paragraph or paragraph (3)(F), (4), or
(®);

‘“(iv) a person directly connected with the
administration of the State medicaid pro-
gram under title XIX of the Social Security
Act (42 U.S.C. 1396 et seq.) or the State chil-
dren’s health insurance program under title
XXI of that Act (42 U.S.C. 1397aa et seq.)
solely for the purposes of—

‘() identifying children eligible for bene-
fits under, and enrolling children in, those
programs, except that this subclause shall
apply only to the extent that the State and
the local educational agency or school food
authority so elect; and

“(I1) verifying the eligibility of children
for programs under this Act or the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.); and

‘“(v) a third party contractor described in
paragraph (3)(G)(iv).

‘(B) LIMITATION ON INFORMATION PRO-
VIDED.—Information provided under clause
(ii) or (v) of subparagraph (A) shall be lim-
ited to the income eligibility status of the
child for whom application for free or re-
duced price meal benefits is made or for
whom eligibility information is provided
under paragraph (3)(F), (4), or (5), unless the
consent of the parent or guardian of the
child for whom application for benefits was
made is obtained.

‘(C) CRIMINAL PENALTY.—A person de-
scribed in subparagraph (A) who publishes,
divulges, discloses, or makes known in any
manner, or to any extent not authorized by
Federal law (including a regulation), any in-
formation obtained under this subsection
shall be fined not more than $1,000 or impris-
oned not more than 1 year, or both.

‘(D) REQUIREMENTS FOR WAIVER OF CON-
FIDENTIALITY.—A State that elects to exer-
cise the option described in subparagraph
(A)@Av)(I) shall ensure that any local edu-
cational agency or school food authority act-
ing in accordance with that option—

‘(i) has a written agreement with 1 or
more State or local agencies administering
health programs for children under titles
XIX and XXI of the Social Security Act (42
U.S.C. 1396 et seq. and 1397aa et seq.) that re-
quires the health agencies to use the infor-
mation obtained under subparagraph (A) to
seek to enroll children in those health pro-
grams; and

“(ii)(I) notifies each household, the infor-
mation of which shall be disclosed under sub-
paragraph (A), that the information dis-
closed will be used only to enroll children in
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health programs referred to in subparagraph
(A)(iv); and

‘(IT) provides each parent or guardian of a
child in the household with an opportunity
to elect not to have the information dis-
closed.

“(E) USE OF DISCLOSED INFORMATION.—A
person to which information is disclosed
under subparagraph (A)@Av)(I) shall use or
disclose the information only as necessary
for the purpose of enrolling children in
health programs referred to in subparagraph
(A)(iv).

“(T) FREE AND REDUCED PRICE POLICY STATE-
MENT.—

““(A) IN GENERAL.—After the initial submis-
sion, a local educational agency shall not be
required to submit a free and reduced price
policy statement to a State educational
agency under this Act unless there is a sub-
stantive change in the free and reduced price
policy of the local educational agency.

‘“(B) ROUTINE CHANGE.—A routine change in
the policy of a local educational agency
(such as an annual adjustment of the income
eligibility guidelines for free and reduced
price meals) shall not be sufficient cause for
requiring the local educational agency to
submit a policy statement.

¢‘(8) COMMUNICATIONS.—

‘“(A) IN GENERAL.—Any communication
with a household under this subsection or
subsection (d) shall be in an understandable
and uniform format and, to the maximum
extent practicable, in a language that par-
ents and legal guardians can understand.

“(B) ELECTRONIC AVAILABILITY.—In addi-
tion to the distribution of applications and
descriptive material in paper form as pro-
vided for in this paragraph, the applications
and material may be made available elec-
tronically via the Internet.”.

(2) AGREEMENT FOR DIRECT CERTIFICATION
AND COOPERATION.—Section 11 of the Food
Stamp Act of 1977 (7 U.S.C. 2020) is amended
by adding at the end the following:

“‘(u) AGREEMENT FOR DIRECT CERTIFICATION
AND COOPERATION.—

‘(1) IN GENERAL.—Each State agency shall
enter into an agreement with the State
agency administering the school lunch pro-
gram established under the Richard B. Rus-
sell National School Lunch Act (42 U.S.C.
1751 et seq.).

‘“(2) CONTENTS.—The agreement shall es-
tablish procedures that ensure that—

‘“(A) any child receiving benefits under this
Act shall be certified as eligible for free
lunches under the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1751 et
seq.) and free breakfasts under the Child Nu-
trition Act of 1966 (42 U.S.C. 1771 et seq.),
without further application; and

‘(B) each State agency shall cooperate in
carrying out paragraphs (3)(F) and (4) of sec-
tion 9(b) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1758(b)).”".

(¢) FUNDING.—

(1) IN GENERAL.—On October 1, 2005, out of
any funds in the Treasury not otherwise ap-
propriated, the Secretary of the Treasury
shall transfer to the Secretary of Agri-
culture to assist States in carrying out the
amendments contained in this section and
the provisions of section 9(b)(3) of the Rich-
ard B. Russell National School Lunch Act (as
amended by section 105(a)) $9,000,000, to re-
main available until expended.

(2) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to assist States in car-
rying out the amendments made by this sec-
tion and the provisions of section 9(b)(3) of
the Richard B. Russell National School
Lunch Act (as amended by section 105(a)) the
funds transferred under paragraph (1), with-
out further appropriation.

(d) CONFORMING AMENDMENTS.—
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(1) Effective July 1, 2008, paragraph (5) of
section 9(b) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758(b))
(as added by subsection (b)(1)) is amended—

(A) by striking subparagraph (B);

(B) by striking ‘‘CERTIFICATION.—’ and all
that follows through ‘‘IN GENERAL.—’’ and in-
serting ‘‘CERTIFICATION.—’’; and

(C) by redesignating clauses (i) through
(iv) as subparagraphs (A) through (D), re-
spectively, and indenting appropriately.

(2) Section 9 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758) (as
amended by subsection (a)(1)) is amended—

(A) in subsection (b)(12)(B), by striking
“paragraph (2)(C)” and inserting ‘‘this sub-
section’; and

(B) in the second sentence of subsection
(d)(1), by striking ‘‘subsection (b)(2)(C)”’ and
inserting ‘‘subsection (b)(3)(G)”’.

(3) Section 11(e) of the Richard B. Russell
National School Lunch Act (42 TU.S.C.
1759a(e)) is amended in the first sentence by
striking ‘‘section 9(b)(3)”’ and inserting ‘‘sec-
tion 9(b)(9)”.

SEC. 105. HOUSEHOLD APPLICATIONS.

(a) IN GENERAL.—Section 9(b) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1758(b)) (as amended by section
104(a)(2)(B)) is amended by striking para-
graph (3) and inserting the following:

*“(3) HOUSEHOLD APPLICATIONS.—

‘“(A) DEFINITION OF HOUSEHOLD APPLICA-
TION.—In this paragraph, the term ‘house-
hold application’ means an application for a
child of a household to receive free or re-
duced price school lunches under this Act, or
free or reduced price school breakfasts under
the Child Nutrition Act of 1966 (42 U.S.C. 1771
et seq.), for which an eligibility determina-
tion is made other than under paragraph (4)
or (b).

*“(B) ELIGIBILITY DETERMINATION.—

‘(i) IN GENERAL.—An eligibility determina-
tion shall be made on the basis of a complete
household application executed by an adult
member of the household or in accordance
with guidance issued by the Secretary.

*‘(ii) ELECTRONIC SIGNATURES AND APPLICA-
TIONS.—A household application may be exe-
cuted using an electronic signature if—

“(I) the application is submitted electroni-
cally; and

““(IT) the electronic application filing sys-
tem meets confidentiality standards estab-
lished by the Secretary.

¢“(C) CHILDREN IN HOUSEHOLD.—

‘(i) IN GENERAL.—The household applica-
tion shall identify the names of each child in
the household for whom meal benefits are re-
quested.

‘“(ii) SEPARATE APPLICATIONS.—A State
educational agency or local educational
agency may not request a separate applica-
tion for each child in the household that at-
tends schools under the same local edu-
cational agency.

‘(D) VERIFICATION OF SAMPLE.—

‘(i) DEFINITIONS.—In this subparagraph:

‘“(I) ERROR PRONE APPLICATION.—The term
‘error prone application’ means an approved
household application that—

‘‘(aa) indicates monthly income that is
within $100, or an annual income that is
within $1,200, of the income eligibility limi-
tation for free or reduced price meals; or

‘““(bb) in lieu of the criteria established
under item (aa), meets criteria established
by the Secretary.

‘(II) NON-RESPONSE RATE.—The term ‘non-
response rate’ means (in accordance with
guidelines established by the Secretary) the
percentage of approved household applica-
tions for which verification information has
not been obtained by a local educational
agency after attempted verification under
subparagraphs (F) and (G).
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‘“(ii) VERIFICATION OF SAMPLE.—Each
school year, a local educational agency shall
verify eligibility of the children in a sample
of household applications approved for the
school year by the local educational agency,
as determined by the Secretary in accord-
ance with this subsection.

‘“(iii) SAMPLE SIZE.—Except as otherwise
provided in this paragraph, the sample for a
local educational agency for a school year
shall equal the lesser of—

““(I) 8 percent of all applications approved
by the local educational agency for the
school year, as of October 1 of the school
year, selected from error prone applications;
or

“(II) 3,000 error prone applications ap-
proved by the local educational agency for
the school year, as of October 1 of the school
year.

“(iv) ALTERNATIVE SAMPLE SIZE.—

‘“(I) IN GENERAL.—If the conditions de-
scribed in subclause (IV) are met, the
verification sample size for a local edu-
cational agency shall be the sample size de-
scribed in subclause (II) or (III), as deter-
mined by the local educational agency.

“(II) 3,000/3 PERCENT OPTION.—The sample
size described in this subclause shall be the
lesser of 3,000, or 3 percent of, applications
selected at random from applications ap-
proved by the local educational agency for
the school year, as of October 1 of the school
year.

¢“(III) 1,000/1 PERCENT PLUS OPTION.—

‘‘(aa) IN GENERAL.—The sample size de-
scribed in this subclause shall be the sum
of—

‘“‘(AA) the lesser of 1,000, or 1 percent of, all
applications approved by the local edu-
cational agency for the school year, as of Oc-
tober 1 of the school year, selected from
error prone applications; and

‘(BB) the lesser of 500, or %2 of 1 percent of,
applications approved by the local edu-
cational agency for the school year, as of Oc-
tober 1 of the school year, that provide a
case number (in lieu of income information)
showing participation in a program described
in item (bb) selected from those approved ap-
plications that provide a case number (in
lieu of income information) verifying the
participation.

““(bb) PROGRAMS.—The programs described
in this item are—

‘““(AA) the food stamp program established
under the Food Stamp Act of 1977 (7 U.S.C.
2011 et seq.);

‘“(BB) the food distribution program on In-
dian reservations established under section
4(b) of the Food Stamp Act of 1977 (7 U.S.C.
2013(b)); and

“(CC) a State program funded under the
program of block grants to States for tem-
porary assistance for needy families estab-
lished under part A of title IV of the Social
Security Act (42 U.S.C. 601 et seq.) that the
Secretary determines complies with stand-
ards established by the Secretary that en-
sure that the standards under the State pro-
gram are comparable to or more restrictive
than those in effect on June 1, 1995.

“(IV) CONDITIONS.—The conditions referred
to in subclause (I) shall be met for a local
educational agency for a school year if—

‘‘(aa) the nonresponse rate for the local
educational agency for the preceding school
year is less than 20 percent; or

‘““(bb) the 1local educational agency has
more than 20,000 children approved by appli-
cation by the local educational agency as el-
igible for free or reduced price meals for the
school year, as of October 1 of the school
year, and—

‘““(AA) the nonresponse rate for the pre-
ceding school year is at least 10 percent
below the nonresponse rate for the second
preceding school year; or
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‘(BB) in the case of the school year begin-
ning July 2005, the local educational agency
attempts to verify all approved household
applications selected for verification
through use of public agency records from at
least 2 of the programs or sources of infor-
mation described in subparagraph (F)(@i).

“(v) ADDITIONAL SELECTED APPLICATIONS.—
A sample for a local educational agency for
a school year wunder clauses (iii) and
(Av)(III)(AA) shall include the number of ad-
ditional randomly selected approved house-
hold applications that are required to com-
ply with the sample size requirements in
those clauses.

‘“(E) PRELIMINARY REVIEW.—

‘(i) REVIEW FOR ACCURACY.—

‘() IN GENERAL.—Prior to conducting any
other verification activity for approved
household applications selected for
verification, the local educational agency
shall ensure that the initial eligibility deter-
mination for each approved household appli-
cation is reviewed for accuracy by an indi-
vidual other than the individual making the
initial eligibility determination, unless oth-
erwise determined by the Secretary.

‘“(II) WAIVER.—The requirements of sub-
clause (I) shall be waived for a local edu-
cational agency if the local educational
agency is using a technology-based solution
that demonstrates a high level of accuracy,
to the satisfaction of the Secretary, in proc-
essing an initial eligibility determination in
accordance with the income eligibility
guidelines of the school lunch program.

¢‘(i1) CORRECT ELIGIBILITY DETERMINATION.—
If the review indicates that the initial eligi-
bility determination is correct, the local
educational agency shall verify the approved
household application.

¢“(iii) INCORRECT ELIGIBILITY DETERMINA-
TION.—If the review indicates that the initial
eligibility determination is incorrect, the
local educational agency shall (as deter-
mined by the Secretary)—

‘“(I) correct the eligibility status of the
household;

‘“(IT) notify the household of the change;

‘“(III) in any case in which the review indi-
cates that the household is not eligible for
free or reduced-price meals, notify the
household of the reason for the ineligibility
and that the household may reapply with in-
come documentation for free or reduced-
price meals; and

‘(IV) in any case in which the review indi-
cates that the household is eligible for free
or reduced-price meals, verify the approved
household application.

“(F) DIRECT VERIFICATION.—

‘(i) IN GENERAL.—Subject to clauses (ii)
and (iii), to verify eligibility for free or re-
duced price meals for approved household ap-
plications selected for verification, the local
educational agency may (in accordance with
criteria established by the Secretary) first
obtain and use income and program partici-
pation information from a public agency ad-
ministering—

“(I) the food stamp program established
under the Food Stamp Act of 1977 (7 U.S.C.
2011 et seq.);

“(II) the food distribution program on In-
dian reservations established under section
4(b) of the Food Stamp Act of 1977 (7 U.S.C.
2013(b));

“(III) the temporary assistance for needy
families program funded under part A of title
IV of the Social Security Act (42 U.S.C. 601
et seq.);

‘(IV) the State medicaid program under
title XIX of the Social Security Act (42
U.S.C. 1396 et seq.); or

(V) a similar income-tested program or
other source of information, as determined
by the Secretary.
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‘“(ii) FREE MEALS.—Public agency records
that may be obtained and used under clause
(i) to verify eligibility for free meals for ap-
proved household applications selected for
verification shall include the most recent
available information (other than informa-
tion reflecting program participation or in-
come before the 180-day period ending on the
date of application for free meals) that is re-
lied on to administer—

“(I) a program or source of information de-
scribed in clause (i) (other than clause
1HAV)); or

“(IT) the State plan for medical assistance
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.) in—

‘“‘(aa) a State in which the income eligi-
bility limit applied under section 1902(1)(2)(C)
of that Act (42 U.S.C. 1396a(1)(2)(C)) is not
more than 133 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)); or

‘“(bb) a State that otherwise identifies
households that have income that is not
more than 133 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)).

‘‘(iii) REDUCED PRICE MEALS.—Public agen-
cy records that may be obtained and used
under clause (i) to verify eligibility for re-
duced price meals for approved household ap-
plications selected for verification shall in-
clude the most recent available information
(other than information reflecting program
participation or income before the 180-day
period ending on the date of application for
reduced price meals) that is relied on to ad-
minister—

‘() a program or source of information de-
scribed in clause (i) (other than clause
1HAV)); or

“(IT) the State plan for medical assistance
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.) in—

‘““(aa) a State in which the income eligi-
bility limit applied under section 1902(1)(2)(C)
of that Act (42 U.S.C. 1396a(1)(2)(C)) is not
more than 185 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)); or

‘“(bb) a State that otherwise identifies
households that have income that is not
more than 185 percent of the official poverty
line described in section 1902(1)(2)(A) of that
Act (42 U.S.C. 1396a(1)(2)(A)).

‘(iv) EVALUATION.—Not later than 3 years
after the date of enactment of this subpara-
graph, the Secretary shall complete an eval-
uation of—

“(I) the effectiveness of direct verification
carried out under this subparagraph in de-
creasing the portion of the verification sam-
ple that must be verified under subparagraph
(G) while ensuring that adequate verification
information is obtained; and

““(IT1) the feasibility of direct verification
by State agencies and local educational
agencies.

<) EXPANDED USE OoF DIRECT
VERIFICATION.—If the Secretary determines
that direct verification significantly de-
creases the portion of the verification sam-
ple that must be verified under subparagraph
(G), while ensuring that adequate
verification information is obtained, and can
be conducted by most State agencies and
local educational agencies, the Secretary
may require a State agency or local edu-
cational agency to implement direct
verification through 1 or more of the pro-
grams described in clause (i), as determined
by the Secretary, unless the State agency or
local educational agency demonstrates
(under criteria established by the Secretary)
that the State agency or local educational
agency lacks the capacity to conduct, or is
unable to implement, direct verification.

“(G) HOUSEHOLD VERIFICATION.—
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‘(i) IN GENERAL.—If an approved household
application is not verified through the use of
public agency records, a local educational
agency shall provide to the household writ-
ten notice that—

‘“(I) the approved household application
has been selected for verification; and

‘“(IT1) the household is required to submit
verification information to confirm eligi-
bility for free or reduced price meals.

‘‘(ii) PHONE NUMBER.—The written notice in
clause (i) shall include a toll-free phone
number that parents and legal guardians in
households selected for verification can call
for assistance with the verification process.

¢(iii) FOLLOWUP ACTIVITIES.—If a household
does not respond to a verification request, a
local educational agency shall make at least
1 attempt to obtain the necessary
verification from the household in accord-
ance with guidelines and regulations promul-
gated by the Secretary.

“(iv) CONTRACT AUTHORITY FOR SCHOOL
FOOD AUTHORITIES.—A local educational
agency may contract (under standards estab-
lished by the Secretary) with a third party
to assist the local educational agency in car-
rying out clause (iii).

‘“(H) VERIFICATION DEADLINE.—

‘(1) GENERAL DEADLINE.—

‘(I) IN GENERAL.—Subject to subclause (II),
not later than November 15 of each school
year, a local educational agency shall com-
plete the verification activities required for
the school year (including followup activi-
ties).

‘“(II) EXTENSION.—Under criteria estab-
lished by the Secretary, a State may extend
the deadline established under subclause (I)
for a school year for a local educational
agency to December 15 of the school year.

“(ii) ELIGIBILITY CHANGES.—Based on the
verification activities, the local educational
agency shall make appropriate modifications
to the eligibility determinations made for
household applications in accordance with
criteria established by the Secretary.

‘() LOCAL CONDITIONS.—In the case of a
natural disaster, civil disorder, strike, or
other local condition (as determined by the
Secretary), the Secretary may substitute al-
ternatives for—

‘(i) the sample size and sample selection
criteria established under subparagraph (D);
and

‘“(ii) the verification deadline established
under subparagraph (H).

‘(J) INDIVIDUAL REVIEW.—In accordance
with criteria established by the Secretary,
the local educational agency may, on indi-
vidual review—

‘(i) decline to verify no more than 5 per-
cent of approved household applications se-
lected under subparagraph (D); and

‘“(ii) replace the approved household appli-
cations with other approved household appli-
cations to be verified.

“(K) FEASIBILITY STUDY.—

‘(i) IN GENERAL.—The Secretary shall con-
duct a study of the feasibility of using com-
puter technology (including data mining) to
reduce—

“(I) overcertification errors in the school
lunch program under this Act;

““(I1) waste, fraud, and abuse in connection
with this paragraph; and

““(ITII) errors, waste, fraud, and abuse in
other nutrition programs, as determined to
be appropriate by the Secretary.

‘“(ii) REPORT.—Not later than 180 days after
the date of enactment of this paragraph, the
Secretary shall submit to the Committee on
Education and the Workforce of the House of
Representatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate a report describing—

“(I) the results of the feasibility study con-
ducted under this subsection;
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‘“(II) how a computer system using tech-
nology described in clause (i) could be imple-
mented;

‘“(IIT) a plan for implementation; and

‘“(IV) proposed legislation, if necessary, to
implement the system.”.

(b) CONFORMING AMENDMENTS.—Section
1902(a)(7) of the Social Security Act (42
U.S.C. 139%6a(a)(7)) is amended—

(1) by striking ‘“‘connected with the’ and
inserting ‘‘connected with—

‘“(A) the’’;

(2) by adding ‘“‘and” after the semicolon;
and

(3) by adding at the end the following:

‘“(B) at State option, the exchange of infor-
mation necessary to verify the certification
of eligibility of children for free or reduced
price breakfasts under the Child Nutrition
Act of 1966 and free or reduced price lunches
under the Richard B. Russell National
School Lunch Act, in accordance with sec-
tion 9(b) of that Act, using data standards
and formats established by the State agen-
cy;”’.

(¢) EVALUATION FUNDING.—

(1) IN GENERAL.—On October 1, 2005, out of
any funds in the Treasury not otherwise ap-
propriated, the Secretary of the Treasury
shall transfer to the Secretary of Agri-
culture to conduct the evaluation required
by section 9(b)(3)(F)({iv) of the Richard B.
Russell National School Lunch Act (as
amended by subsection (a)) $2,000,000, to re-
main available until expended.

(2) RECEIPT AND ACCEPTANCE.—The Sec-
retary of Agriculture shall be entitled to re-
ceive, shall accept, and shall use to carry out
this section the funds transferred under
paragraph (1), without further appropriation.
SEC. 106. DURATION OF ELIGIBILITY FOR FREE

OR REDUCED PRICE MEALS.

Paragraph (9) of section 9(b) of the Richard
B. Russell National School Lunch Act (42
U.S.C.1758(b)) (as redesignated by section
104(a)(1)) is amended—

(1) by striking ‘“(9) Any”’ and inserting the
following:

“(9) ELIGIBILITY FOR FREE AND REDUCED
PRICE LUNCHES.—

‘“(A) FREE LUNCHES.—Any’’;

(2) by striking ‘“‘Any”’ in the second sen-
tence and inserting the following:

‘(B) REDUCED PRICE LUNCHES.—

‘(i) IN GENERAL.—ANy’’;

(3) by striking ‘“The’” in the last sentence
and inserting the following:

““(i1) MAXIMUM PRICE.—The”’; and

(4) by adding at the end the following:

‘(C) DURATION.—Except as otherwise speci-
fied in paragraph (3)(E), (3)(H)(ii), and sec-
tion 11(a), eligibility for free or reduced price
meals for any school year shall remain in ef-
fect—

‘(i) beginning on the date of eligibility ap-
proval for the current school year; and

‘“(ii) ending on a date during the subse-
quent school year determined by the Sec-
retary.”.

SEC. 107. RUNAWAY, HOMELESS, AND MIGRANT
YOUTH.

(a) CATEGORICAL ELIGIBILITY FOR FREE
LUNCHES AND BREAKFASTS.—Section
9(b)(12)(A) of the Richard B. Russell National
School Lunch Act (as redesignated by sec-
tion 104(a)(1) of this Act) is amended—

(1) in clause (ii), by striking ‘‘or” at the
end;

(2) in clause (iii), by striking the period at
the end and inserting a semicolon; and

(3) by adding at the end the following:

‘“(iv) a homeless child or youth (defined as
1 of the individuals described in section 725(2)
of the McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11434a(2));

‘“(v) served by the runaway and homeless
youth grant program established under the
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Runaway and Homeless Youth Act (42 U.S.C.
5701 et seq.); or

‘“(vi) a migratory child (as defined in sec-
tion 1309 of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6399)).”.

(b) DOCUMENTATION.—Section 9(d)(2) of the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1758(d)(2)) is amended—

(1) in subparagraph (B), by striking ‘‘or’’;

(2) in subparagraph (C), by striking the pe-
riod at the end and inserting a semicolon;
and

(3) by inserting after subparagraph (C) the
following:

‘(D) documentation has been provided to
the appropriate local educational agency
showing that the child meets the criteria
specified in clauses (iv) or (v) of subsection
(b)(12)(A); or

‘“‘(E) documentation has been provided to
the appropriate local educational agency
showing the status of the child as a migra-
tory child (as defined in section 1309 of the
Elementary and Secondary Education Act of
1965 (20 U.S.C. 6399)).”.

SEC. 108. CERTIFICATION BY LOCAL EDU-
CATIONAL AGENCIES.

(a) CERTIFICATION BY LOCAL EDUCATIONAL
AGENCY.—Section 9 of the Richard B. Russell
National School Lunch Act (42 U.S.C. 1758) is
amended—

(1) in the second sentence of subsection
(b)(11) (as redesignated by section 104(a)(1)),
by striking ‘‘Local school authorities’” and
inserting ‘‘Local educational agencies’’; and

(2) in subsection (d)(2)—

(A) by striking ‘‘local school food author-
ity’’ each place it appears and inserting
“‘local educational agency’’; and

(B) in subparagraph (A), by striking ‘‘such
authority” and inserting ‘‘the local edu-
cational agency’’.

(b) DEFINITION OF LOCAL EDUCATIONAL
AGENCY.—Section 12(d) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1760(d)) is amended—

(1) by redesignating paragraph (8) as para-
graph (3) and moving the paragraph to ap-
pear after paragraph (2);

(2) by redesignating paragraphs (3) through
(7) (as those paragraphs existed before the
amendment made by paragraph (1)) as para-
graphs (5) through (9), respectively; and

(3) by inserting after paragraph (3) (as re-
designated by paragraph (1)) the following:

¢“(4) LOCAL EDUCATIONAL AGENCY.—

‘““(A) IN GENERAL.—The term ‘local edu-
cational agency’ has the meaning given the
term in section 9101 of the Elementary and
Secondary Education Act of 1965 (20 U.S.C.
7801).

‘“(B) INCLUSION.—The term ‘local edu-
cational agency’ includes, in the case of a
private nonprofit school, an appropriate en-
tity determined by the Secretary.”.

(¢) SCHOOL BREAKFAST PROGRAM.—Section
4(b)(1)(E)) of the Child Nutrition Act of 1966
(42 U.S.C. 1773(b)(1)(E)) is amended by strik-
ing ‘‘school food authority’ each place it ap-
pears and inserting ‘‘local educational agen-
cy”’.

SEC. 109. EXCLUSION OF MILITARY HOUSING AL-
LOWANCES.

Section 9(b) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758(b))
(as amended by section 104(a)(1)) is amended
in paragraph (13) by striking ‘‘For each of
fiscal years 2002 and 2003 and through June
30, 2004, the’’ and inserting ‘‘“The’’.

SEC. 110. WAIVER OF REQUIREMENT FOR
WEIGHTED AVERAGES FOR NUTRI-

ENT ANALYSIS.
Section 9(f)(6) of the Richard B. Russell
National School Lunch Act (42 TU.S.C.

1758(f)(5)) is amended by striking ‘‘September
30, 2003’ and inserting ‘‘September 30, 2009”.
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SEC. 111. FOOD SAFETY.

Section 9(h) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1758(h)) is
amended—

(1) in the subsection heading, by striking
“INSPECTIONS’’;

(2) in paragraph (1)—

(A) by striking ‘“Except as provided in
paragraph (2), a’’ and inserting ‘“A’’;

(B) by striking ‘‘shall, at least once” and
inserting: ‘‘shall—

““(A) at least twice’’;

(C) by striking the period at the end and
inserting a semicolon; and

(D) by adding at the end the following:

‘““(B) post in a publicly visible location a
report on the most recent inspection con-
ducted under subparagraph (A); and

‘(C) on request, provide a copy of the re-
port to a member of the public.”’; and

(3) by striking paragraph (2) and inserting
the following:

‘“(2) STATE AND LOCAL GOVERNMENT INSPEC-
TIONS.—Nothing in paragraph (1) prevents
any State or local government from adopting
or enforcing any requirement for more fre-
quent food safety inspections of schools.

‘“(3) AUDITS AND REPORTS BY STATES.—For
each of fiscal years 2006 through 2009, each
State shall annually—

““(A) audit food safety inspections of
schools conducted under paragraphs (1) and
(2); and

‘(B) submit to the Secretary a report of
the results of the audit.

‘“(4) AUDIT BY THE SECRETARY.—For each of
fiscal years 2006 through 2009, the Secretary
shall annually audit State reports of food
safety inspections of schools submitted
under paragraph (3).

*“(5) SCHOOL FOOD SAFETY PROGRAM.—Each
school food authority shall implement a
school food safety program, in the prepara-
tion and service of each meal served to chil-
dren, that complies with any hazard analysis
and critical control point system established
by the Secretary.”.

SEC. 112. PURCHASES OF LOCALLY PRODUCED

FOODS.
Section 9(j)(2)(A) of the Richard B. Russell
National School Lunch Act (42 TU.S.C.

1758(j)(2)(A)) is amended by striking ‘2007’
and inserting “2009°.
SEC. 113. SPECIAL ASSISTANCE.

Section 11(a)(1) of the Richard B. Russell
National School Lunch Act (42 TU.S.C.
1759a(a)(1)) is amended by inserting ‘‘or
school district’” after ‘‘school” each place it
appears in subparagraphs (C) through (E)
(other than as part of ‘‘school year’, ‘‘school
years’, ‘‘school lunch’, ‘‘school breakfast’’,
and ‘‘4-school-year period”).

SEC. 114. FOOD AND NUTRITION PROJECTS INTE-
GRATED WITH ELEMENTARY
SCHOOL CURRICULA.

Section 12 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1760) is
amended by striking subsection (m).

SEC. 115. PROCUREMENT TRAINING.

Section 12 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1760) (as
amended by section 114) is amended by in-
serting after subsection (1) the following:

“(m) PROCUREMENT TRAINING.—

‘(1 IN GENERAL.—Subject to the avail-
ability of funds made available under para-
graph (4), the Secretary shall provide tech-
nical assistance and training to States,
State agencies, schools, and school food au-
thorities in the procurement of goods and
services for programs under this Act or the
Child Nutrition Act of 1966 (42 U.S.C. 1771 et
seq.) (other than section 17 of that Act (42
U.S.C. 1786)).

‘“(2) BUY AMERICAN TRAINING.—Activities
carried out under paragraph (1) shall include
technical assistance and training to ensure
compliance with subsection (n).
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““(3) PROCURING SAFE FOODS.—Activities
carried out under paragraph (1) shall include
technical assistance and training on pro-
curing safe foods, including the use of model
specifications for procuring safe foods.

‘(4) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $1,000,000 for each
of fiscal years 2005 through 2009, to remain
available until expended.”.

SEC. 116. SUMMER FOOD SERVICE PROGRAM FOR
CHILDREN.

(a) SEAMLESS SUMMER OPTION.—Section
13(a) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1761(a)) is
amended by adding at the end the following:

‘(8) SEAMLESS SUMMER OPTION.—Except as
otherwise determined by the Secretary, a
service institution that is a public or private
nonprofit school food authority may provide
summer or school vacation food service in
accordance with applicable provisions of law
governing the school lunch program estab-
lished under this Act or the school breakfast
program established under the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.).”.

(b) SEAMLESS SUMMER REIMBURSEMENTS.—
Section 13(b)(1) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1761(b)(1))
is amended by adding at the end the fol-
lowing:

‘(D) SEAMLESS SUMMER REIMBURSEMENTS.—
A service institution described in subsection
(a)(8) shall be reimbursed for meals and meal
supplements in accordance with the applica-
ble provisions under this Act (other than
subparagraphs (A), (B), and (C) of this para-
graph and paragraph (4)) and the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.), as de-
termined by the Secretary.”.

(¢) SUMMER F0OOD SERVICE ELIGIBILITY CRI-
TERIA.—Section 13(a) of the Richard B. Rus-
sell National School Lunch Act (42 U.S.C.
1761(a)) (as amended by subsection (a)) is
amended by adding at the end the fol-
lowing—

“(9) EXEMPTION.—

‘“(A) IN GENERAL.—For each of calendar
years 2005 and 2006 in rural areas of the State
of Pennsylvania (as determined by the Sec-
retary), the threshold for determining ‘areas
in which poor economic conditions exist’
under paragraph (1)(C) shall be 40 percent.

“(B) EVALUATION.—

‘(i) IN GENERAL.—The Secretary, acting
through the Administrator of the Food and
Nutrition Service, shall evaluate the impact
of the eligibility criteria described in sub-
paragraph (A) as compared to the eligibility
criteria described in paragraph (1)(C).

‘“(ii) ImMmPACT.—The evaluation shall assess
the impact of the threshold in subparagraph
(A) on—

‘“(I) the number of sponsors offering meals
through the summer food service program;

‘“(II) the number of sites offering meals
through the summer food service program;

‘(IIT) the geographic location of the sites;

‘“(IV) services provided to eligible children;
and

(V) other factors determined by the Sec-
retary.

‘“(iii) REPORT.—Not later than January 1,
2008, the Secretary shall submit to the Com-
mittee on Education and the Workforce of
the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and For-
estry of the Senate a report describing the
results of the evaluation under this subpara-
graph.

“(iv) FUNDING.—

‘“(I) IN GENERAL.—On January 1, 2005, out of
any funds in the Treasury not otherwise ap-
propriated, the Secretary of the Treasury
shall transfer to the Secretary of Agri-
culture to carry out this subparagraph
$400,000, to remain available until expended.

June 23, 2004

‘“(II) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this subpara-
graph the funds transferred under subclause
(I), without further appropriation.”.

(d) SUMMER FOOD SERVICE RURAL TRANS-
PORTATION.—Section 13(a) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1761(a)) (as amended by subsection (c)) is
amended by adding at the end the following:

¢(10) SUMMER FOOD SERVICE RURAL TRANS-
PORTATION.—

‘“(A) IN GENERAL.—The Secretary shall pro-
vide grants, through not more than 5 eligible
State agencies selected by the Secretary, to
not more than 60 eligible service institutions
selected by the Secretary to increase partici-
pation at congregate feeding sites in the
summer food service program for children
authorized by this section through innova-
tive approaches to limited transportation in
rural areas.

‘(B) ELIGIBILITY.—To be eligible to receive
a grant under this paragraph—

‘(i) a State agency shall submit an appli-
cation to the Secretary, in such manner as
the Secretary shall establish, and meet cri-
teria established by the Secretary; and

‘“(ii) a service institution shall agree to the
terms and conditions of the grant, as estab-
lished by the Secretary.

‘(C) DURATION.—A service institution that
receives a grant under this paragraph may
use the grant funds during the 3-fiscal year
period beginning in fiscal year 2005.

‘(D) REPORTS.—The Secretary shall submit
to the Committee on Education and the
Workforce of the House of Representatives
and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate—

‘(i) not later than January 1, 2007, an in-
terim report that describes—

‘“(I) the use of funds made available under
this paragraph; and

‘“(I1) any progress made by using funds
from each grant provided under this para-
graph; and

‘‘(ii) not later than January 1, 2008, a final
report that describes—

‘“(I) the use of funds made available under
this paragraph;

“(IT) any progress made by using funds
from each grant provided under this para-
graph;

‘(ITI) the impact of this paragraph on par-
ticipation in the summer food service pro-
gram for children authorized by this section;
and

“(IV) any recommendations by the Sec-
retary concerning the activities of the serv-
ice institutions receiving grants under this
paragraph.

‘“(E) FUNDING.—

‘(i) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, the
Secretary of the Treasury shall transfer to
the Secretary of Agriculture to carry out
this paragraph—

“(I) on October 1, 2005, $2,000,000; and

““(IT) on October 1, 2006, and October 1, 2007,
$1,000,000.

“(ii) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this para-
graph the funds transferred under clause (i),
without further appropriation.

“(iii) AVAILABILITY OF FUNDS.—Funds
transferred under clause (i) shall remain
available until expended.

‘“(iv) REALLOCATION.—The Secretary may
reallocate any amounts made available to
carry out this paragraph that are not obli-
gated or expended, as determined by the Sec-
retary.”’.

(e) REAUTHORIZATION.—Section 13(q) of the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1761(q)) is amended by striking
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“June 30, 2004 and inserting ‘‘September 30,
2009”".

(f) SIMPLIFIED SUMMER FOOD PROGRAMS.—

(1) DEFINITION OF ELIGIBLE STATE.—Section
18(f) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1769(f)) is
amended by striking paragraph (1) and in-
serting the following:

‘(1) DEFINITION OF ELIGIBLE STATE.—In this
subsection, the term ‘eligible State’ means—

““(A) a State participating in the program
under this subsection as of May 1, 2004; and

‘“(B) a State in which (based on data avail-
able in April 2004)—

‘(i) the percentage obtained by dividing—

“(I) the sum of—

‘‘(aa) the average daily number of children
attending the summer food service program
in the State in July 2003; and

‘““(bb) the average daily number of children
receiving free or reduced price meals under
the school lunch program in the State in
July 2003; by

‘(IT) the average daily number of children
receiving free or reduced price meals under
the school lunch program in the State in
March 2003; is less than

‘‘(ii) 66.67 percent of the percentage ob-
tained by dividing—

‘(I) the sum of—

‘‘(aa) the average daily number of children
attending the summer food service program
in all States in July 2003; and

‘““(bb) the average daily number of children
receiving free or reduced price meals under
the school lunch program in all States in
July 2003; by

‘“(IT) the average daily number of children
receiving free or reduced price meals under
the school lunch program in all States in
March 2003.”".

(2) DURATION.—Section 18(f)(2) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1769(f)(2)) is amended by striking
“During the period beginning October 1, 2000,
and ending June 30, 2004, the’’ and inserting
“The”.

(3) PRIVATE NONPROFIT ORGANIZATIONS.—
Section 18(f)(3) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769(£)(3))
is amended in subparagraphs (A) and (B) by
striking ‘‘(other than a service institution
described in section 13(a)(7))”’ both places it
appears.

(4) REPORT.—Section 18(f) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1769(f)) is amended by striking paragraph (6)
and inserting the following:

¢(6) REPORT.—Not later than April 30, 2007,
the Secretary shall submit to the Committee
on Education and the Workforce of the
House of Representatives and the Committee
on Agriculture, Nutrition, and Forestry of
the Senate a report that includes—

‘“(A) the evaluations completed by the Sec-
retary under paragraph (5); and

‘“(B) any recommendations of the Sec-
retary concerning the programs.”.

(5) CONFORMING AMENDMENTS.—Section 18(f)
of the Richard B. Russell National School
Lunch Act (42 U.S.C. 1769(f)) is amended—

(A) by striking the subsection heading and
inserting the following:

¢“(f) SIMPLIFIED SUMMER FOOD PROGRAMS.—

(B) in paragraph (2)—

(i) by striking the paragraph heading and
inserting the following:

‘(2) PROGRAMS.—’; and

(ii) by striking ‘‘pilot project’ and insert-
ing “‘program’’;

(C) in subparagraph (A) and (B) of para-
graph (3), by striking ‘‘pilot project’ both
places it appears and inserting ‘‘program’’;
and

(D) in paragraph (5)—
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(i) in the paragraph heading by striking
“PILOT PROJECTS” and inserting ‘‘PRO-
GRAMS”’; and

(ii) by striking ‘‘pilot project’ each place
it appears and inserting ‘‘program’.

SEC. 117. COMMODITY DISTRIBUTION PROGRAM.

Section 14(a) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1762a(a))
is amended by striking ‘‘, during the period
beginning July 1, 1974, and ending June 30,
2004,”.

SEC. 118. NOTICE OF IRRADIATED FOOD PROD-
UCTS.

Section 14 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1762a) is
amended by adding at the end the following:

“(h) NOTICE OF IRRADIATED FO0OD PROD-
UCTS.—

‘(1) IN GENERAL.—The Secretary shall de-
velop a policy and establish procedures for
the purchase and distribution of irradiated
food products in school meals programs
under this Act and the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.).

‘(2) MINIMUM REQUIREMENTS.—The policy
and procedures shall ensure, at a minimum,
that—

‘“(A) irradiated food products are made
available only at the request of States and
school food authorities;

‘(B) reimbursements to schools for irradi-
ated food products are equal to reimburse-
ments to schools for food products that are
not irradiated;

‘“(C) States and school food authorities are
provided factual information on the science
and evidence regarding irradiation tech-
nology, including—

‘“(i) notice that irradiation is not a sub-
stitute for safe food handling techniques; and

‘“(ii) any other similar information deter-
mined by the Secretary to be necessary to
promote food safety in school meals pro-
grams;

‘(D) States and school food authorities are
provided model procedures for providing to
school food authorities, parents, and stu-
dents—

‘(i) factual information on the science and
evidence regarding irradiation technology;
and

‘“(ii) any other similar information deter-
mined by the Secretary to be necessary to
promote food safety in school meals;

‘“(BE) irradiated food products distributed to
the Federal school meals program under this
Act and the Child Nutrition Act of 1966 (42
U.S.C. 1771 et seq.) are labeled with a symbol
or other printed notice that—

‘(1) indicates that the product was irradi-
ated; and

‘“(ii) is prominently displayed in a clear
and understandable format on the container;

‘“(F) irradiated food products are not com-
mingled in containers with food products
that are not irradiated; and

“(G) schools that offer irradiated food
products are encouraged to offer alternatives
to irradiated food products as part of the
meal plan used by the schools.”.

SEC. 119. CHILD AND ADULT CARE FOOD PRO-
GRAM.

(a) DEFINITION OF INSTITUTION.—

(1) IN GENERAL.—Section 17(a)(2)(B)(i) of
the Richard B. Russell National School
Lunch Act (42 TU.S.C. 1766(a)(2)(B)(i)) is
amended by striking ‘“‘during’’ and all that
follows through “2004,”.

(2) CONFORMING AMENDMENT.—Section 17 of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1766) is amended by
striking subsection (p).

(b) DURATION OF DETERMINATION AS TIER I
FAMILY OR GROUP DAY CARE HOME.—Section
17(H)(3)(E)(iii) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C.
1766(f)(3)(E)(iii)) is amended by striking 3
yvears’’ and inserting ‘5 years”’.

S7255

(¢) AupnITs.—Section 17(i) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1766(i)) is amended by striking ‘(i) The” and
inserting the following:

‘(1) AUDITS.—

‘(1) DISREGARDS.—

““(A) IN GENERAL.—Subject to subparagraph
(B), in conducting management evaluations,
reviews, or audits under this section, the
Secretary or a State agency may disregard
any overpayment to an institution for a fis-
cal year if the total overpayment to the in-
stitution for the fiscal year does not exceed
an amount that is consistent with the dis-
regards allowed in other programs under this
Act and recognizes the cost of collecting
small claims, as determined by the Sec-
retary.

‘(B) CRIMINAL OR FRAUD VIOLATIONS.—In
carrying out this paragraph, the Secretary
and a State agency shall not disregard any
overpayment for which there is evidence of a
violation of a criminal law or civil fraud law.

‘“(2) FUNDING.—The”’.

(d) DURATION OF AGREEMENTS.—Section
17(j) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1766(j)) is
amended—

(1) by striking ‘‘(j) The” and inserting the
following:

““(j) AGREEMENTS.—

‘(1) IN GENERAL.—The”’; and

(2) by adding at the end the following:

‘“(2) DURATION.—An agreement under para-
graph (1) shall remain in effect until termi-
nated by either party to the agreement.”.

(e) RURAL AREA ELIGIBILITY DETERMINA-
TION FOR DAY CARE HOMES.—Section 17 of the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1766) (as amended by sub-
section (a)(2)) is amended by inserting after
subsection (o) the following:

“(p) RURAL AREA ELIGIBILITY DETERMINA-
TION FOR DAY CARE HOMES.—

‘(1) DEFINITION OF SELECTED TIER I FAMILY
OR GROUP DAY CARE HOME.—In this sub-
section, the term ‘selected tier I family or
group day care home’ means a family or
group day home that meets the definition of
tier I family or group day care home under
subclause (I) of subsection (f)(3)(A)(ii) except
that items (aa) and (bb) of that subclause
shall be applied by substituting ‘40 percent’
for ‘50 percent’.

‘(2) ELIGIBILITY.—For each of fiscal years
2006 and 2007, in rural areas of the State of
Nebraska (as determined by the Secretary),
the Secretary shall provide reimbursement
to selected tier I family or group day care
homes (as defined in paragraph (1)) under
subsection (f)(3) in the same manner as tier
I family or group day care homes (as defined
in subsection (£)(3)(A)(ii)(1)).

“(3) EVALUATION.—

‘““(A) IN GENERAL.—The Secretary, acting
through the Administrator of the Food and
Nutrition Service, shall evaluate the impact
of the eligibility criteria described in para-
graph (2) as compared to the eligibility cri-
teria described in subsection (f)(3)(A)({i)(I).

‘“(B) ImMmPACT.—The evaluation shall assess
the impact of the change in eligibility re-
quirements on—

‘(i) the number of family or group day care
homes offering meals under this section;

‘(ii) the number of family or group day
care homes offering meals under this section
that are defined as tier I family or group day
care homes as a result of paragraph (1) that
otherwise would be defined as tier II family
or group day care homes under subsection
G (A)({ii);

‘“(iii) the geographic location of the family
or group day care homes;

‘“(iv) services provided to eligible children;
and

‘(v) other factors determined by the Sec-
retary.
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‘“(C) REPORT.—Not later than March 31,
2008, the Secretary shall submit to the Com-
mittee on Education and the Workforce of
the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and For-
estry of the Senate a report describing the
results of the evaluation under this sub-
section.

(D) FUNDING.—

‘(i) IN GENERAL.—On October 1, 2005, out of
any funds in the Treasury not otherwise ap-
propriated, the Secretary of the Treasury
shall transfer to the Secretary of Agri-
culture to carry out this paragraph $400,000,
to remain available until expended.

“(ii) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this para-
graph the funds transferred under clause (i),
without further appropriation.”.

(f) MANAGEMENT SUPPORT.—Section 17(q)(3)
of the Richard B. Russell National School
Lunch Act (42 U.S.C. 1766(q)(3)) is amended
by striking 1999 through 2003’ and inserting
€2005 and 2006°°.

(g) AGE LiMITS.—Section 17(t)(5)(A)({d) of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1766(t)(5)(A)({1) is
amended—

(1) in subclause (I)—

(A) by striking ‘12" and inserting ¢18’’;
and

(B) by inserting ‘‘or’’ after the semicolon;

(2) by striking subclause (II); and

(3) by redesignating subclause (III) as sub-
clause (II).

(h) TECHNICAL AMENDMENTS.—Section 17 of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1766) is amended—

(1) in subsection (a)(6)(B), by inserting
“and adult’ after ‘‘child’’; and

(2) in subsection (t)(3), by striking ‘‘sub-
section (a)(1)” and inserting ‘‘subsection
(a)d)”.

(i) PAPERWORK REDUCTION.—The Secretary
of Agriculture, in conjunction with States
and participating institutions, shall examine
the feasibility of reducing paperwork result-
ing from regulations and recordkeeping re-
quirements for State agencies, family child
care homes, child care centers, and spon-
soring organizations participating in the
child and adult care food program estab-
lished under section 17 of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1766).

(j) EARLY CHILD NUTRITION EDUCATION.—

(1) IN GENERAL.—Subject to the avail-
ability of funds made available under para-
graph (6), for a period of 4 successive years,
the Secretary of Agriculture shall award to 1
or more entities with expertise in designing
and implementing health education pro-
grams for limited-English-proficient individ-
uals 1 or more grants to enhance obesity pre-
vention activities for child care centers and
sponsoring organizations providing services
to limited-English-proficient individuals
through the child and adult care food pro-
gram under section 17 of the Richard B. Rus-
sell National School Lunch Act (42 U.S.C.
1766) in each of 4 States selected by the Sec-
retary in accordance with paragraph (2).

(2) STATES.—The Secretary shall provide
grants under this subsection in States that
have experienced a growth in the limited-
English-proficient population of the States
of at least 100 percent between the years 1990
and 2000, as measured by the census.

(3) REQUIRED ACTIVITIES.—Activities car-
ried out under paragraph (1) shall include—

(A) developing an interactive and com-
prehensive tool kit for use by lay health edu-
cators and training activities;

(B) conducting training and providing on-
going technical assistance for lay health
educators; and

(C) establishing collaborations with child
care centers and sponsoring organizations

CONGRESSIONAL RECORD — SENATE

participating in the child and adult care food
program under section 17 of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1766) to—

(i) identify limited-English-proficient chil-
dren and families; and

(ii) enhance the capacity of the child care
centers and sponsoring organizations to use
appropriate obesity prevention strategies.

(4) EVALUATION.—Each grant recipient
shall identify an institution of higher edu-
cation to conduct an independent evaluation
of the effectiveness of the grant.

(5) REPORT.—The Secretary shall submit to
the Committee on Education and the Work-
force of the House of Representatives, and
the Committee on Agriculture, Nutrition,
and Forestry and the Committee on Health,
Education, Labor, and Pensions, of the Sen-
ate a report that includes—

(A) the evaluation completed by the insti-
tution of higher education under paragraph
(€34

(B) the effectiveness of lay health edu-
cators in reducing childhood obesity; and

(C) any recommendations of the Secretary
concerning the grants.

(6) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this subsection $250,000 for each of
fiscal years 2005 through 2009.

SEC. 120. FRESH FRUIT AND VEGETABLE PRO-
GRAM.

Section 18 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769) is
amended by striking subsection (g) and in-
serting the following:

‘“(g) FRESH FRUIT AND VEGETABLE PRO-
GRAM.—

‘(1) IN GENERAL.—For the school year be-
ginning July 2004 and each subsequent school
year, the Secretary shall carry out a pro-
gram to make free fresh fruits and vegeta-
bles available, to the maximum extent prac-
ticable, to—

‘“(A) 25 elementary or secondary schools in
each of the 4 States authorized to participate
in the program under this subsection on May
1, 2004;

‘(B) 25 elementary or secondary schools
(as selected by the Secretary in accordance
with paragraph (3)) in each of 4 States (in-
cluding a State for which funds were allo-
cated under the program described in para-
graph (3)(B)(ii)) that are not participating in
the program under this subsection on May 1,
2004; and

‘“(C) 25 elementary or secondary schools
operated on 3 Indian reservations (including
the reservation authorized to participate in
the program under this subsection on May 1,
2004), as selected by the Secretary.

‘(2) PROGRAM.—A school participating in
the program shall make free fresh fruits and
vegetables available to students throughout
the school day in 1 or more areas designated
by the school.

““(3) SELECTION OF SCHOOLS.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (B), in selecting additional
schools to participate in the program under
paragraph (1)(B), the Secretary shall—

‘“(i) to the maximum extent practicable,
ensure that the majority of schools selected
are those in which not less than 50 percent of
students are eligible for free or reduced price
meals under this Act;

‘‘(i1) solicit applications from interested
schools that include—

‘(D) information pertaining to the percent-
age of students enrolled in the school sub-
mitting the application who are eligible for
free or reduced price school lunches under
this Act;

‘“(IT) a certification of support for partici-
pation in the program signed by the school
food manager, the school principal, and the
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district superintendent (or equivalent posi-
tions, as determined by the school); and

‘‘(IIT) such other information as may be re-
quested by the Secretary;

‘‘(iii) for each application received, deter-
mine whether the application is from a
school in which not less than 50 percent of
students are eligible for free or reduced price
meals under this Act; and

‘“(iv) give priority to schools that submit a
plan for implementation of the program that
includes a partnership with 1 or more enti-
ties that provide non-Federal resources (in-
cluding entities representing the fruit and
vegetable industry) for—

“(I) the acquisition, handling, promotion,
or distribution of fresh and dried fruits and
fresh vegetables; or

‘“(IT) other support that contributes to the
purposes of the program.

‘(B) NONAPPLICABILITY TO EXISTING PAR-
TICIPANTS.—Subparagraph (A) shall not apply
to a school, State, or Indian reservation au-
thorized—

‘(i) to participate in the program on May
1, 2004; or

‘‘(ii) to receive funding for free fruits and
vegetables under funds provided for public
health improvement under the heading ‘DISs-
EASE CONTROL, RESEARCH, AND TRAINING’
under the heading ‘CENTERS FOR DISEASE
CONTROL AND PREVENTION’ in title II of the
Departments of Labor, Health and Human
Services, and Education, and Related Agen-
cies Appropriations Act, 2004 (Division E of
Public Law 108-199; 118 Stat. 238).

‘“(4) NOTICE OF AVAILABILITY.—To be eligi-
ble to participate in the program under this
subsection, a school shall widely publicize
within the school the availability of free
fresh fruits and vegetables under the pro-
gram.

() REPORTS.—

““(A) INTERIM REPORTS.—Not later than
September 30 of each of fiscal years 2005
through 2008, the Secretary, acting through
the Administrator of the Food and Nutrition
Service, shall submit to the Committee on
Education and the Workforce of the House of
Representatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate an interim report that describes the ac-
tivities carried out under this subsection
during the fiscal year covered by the report.

‘(B) FINAL REPORT.—Not later than De-
cember 31, 2008, the Secretary, acting
through the Administrator of the Food and
Nutrition Service, shall submit to the Com-
mittee on Education and the Workforce of
the House of Representatives and the Com-
mittee on Agriculture, Nutrition, and For-
estry of the Senate a final report that de-
scribes the results of the program under this
subsection.

*“(6) FUNDING.—

‘‘(A) EXISTING FUNDS.—The Secretary shall
use to carry out this subsection any funds
that remain under this subsection on the day
before the date of enactment of this subpara-
graph.

“(B) MANDATORY FUNDS.—

‘(i) IN GENERAL.—On October 1, 2004, and
on each October 1 thereafter, out of any
funds in the Treasury not otherwise appro-
priated, the Secretary of the Treasury shall
transfer to the Secretary of Agriculture to
carry out this subsection $9,000,000, to re-
main available until expended.

‘“(ii) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
section the funds made available under this
subparagraph, without further appropria-
tion.

“(C) AUTHORIZATION OF APPROPRIATIONS.—
In addition to any amounts made available
under subparagraphs (A) and (B), there are
authorized to be appropriated such sums as
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are necessary to expand the program carried
out under this subsection.

‘(D) REALLOCATION.—The Secretary may
reallocate any amounts made available to
carry out this subsection that are not obli-
gated or expended, as determined by the Sec-
retary.”.

SEC. 121. SUMMER FOOD SERVICE RESIDENTIAL
CAMP ELIGIBILITY.

Section 18 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769) is
amended by adding at the end the following:

“(h) SUMMER FOOD SERVICE RESIDENTIAL
CAMP ELIGIBILITY.—

‘(1) IN GENERAL.—During the month after
the date of enactment of this subsection
through September, 2004, and the months of
May through September, 2005, the Secretary
shall modify eligibility criteria, at not more
than 1 private nonprofit residential camp in
each of not more than 2 States, as deter-
mined by the Secretary, for the purpose of
identifying and evaluating alternative meth-
ods of determining the eligibility of residen-
tial private nonprofit camps to participate
in the summer food service program for chil-
dren established under section 13.

‘(2) ELIGIBILITY.—To be eligible for the cri-
teria modified under paragraph (1), a residen-
tial camp—

‘“(A) shall be a service institution (as de-
fined in section 13(a)(1));

‘“(B) may not charge a fee to any child in
residence at the camp; and

‘(C) shall serve children who reside in an
area in which poor economic conditions exist
(as defined in section 13(a)(1)).

“(3) PAYMENTS.—

““(A) IN GENERAL.—Under this subsection,
the Secretary shall provide reimbursement
for meals served to all children at a residen-
tial camp at the payment rates specified in
section 13(b)(1).

‘(B) REIMBURSABLE MEALS.—A residential
camp selected by the Secretary may receive
reimbursement for not more than 3 meals, or
2 meals and 1 supplement, during each day of
operation.

‘“(4) EVALUATION.—

““(A) INFORMATION FROM RESIDENTIAL
CAMPS.—Not later than December 31, 2005, a
residential camp selected under paragraph
(1) shall report to the Secretary such infor-
mation as is required by the Secretary con-
cerning the requirements of this subsection.

‘(B) REPORT TO CONGRESS.—Not later than
March 31, 2006, the Secretary shall submit to
the Committee on Education and the Work-
force of the House of Representatives and the
Committee on Agriculture, Nutrition, and
Forestry of the Senate a report that evalu-
ates the effect of this subsection on program
participation and other factors, as deter-
mined by the Secretary.”.

SEC. 122. ACCESS TO LOCAL FOODS AND SCHOOL
GARDENS.

Section 18 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769) (as
amended by section 121) is amended by add-
ing at the end the following:

‘(1) AcceEss TO LOCAL FOODS AND SCHOOL
GARDENS.—

‘(1) IN GENERAL.—The Secretary may pro-
vide assistance, through competitive match-
ing grants and technical assistance, to
schools and nonprofit entities for projects
that—

‘““(A) improve access to local foods in
schools and institutions participating in pro-
grams under this Act and section 4 of the
Child Nutrition Act of 1966 (42 U.S.C. 1773)
through farm-to-cafeteria activities, includ-
ing school gardens, that may include the ac-
quisition of food and appropriate equipment
and the provision of training and education;

‘(B) are, at a minimum, designed to—

‘(i) procure local foods from small- and
medium-sized farms for school meals; and
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‘‘(ii) support school garden programs;

“(C) support nutrition education activities
or curriculum planning that incorporates the
participation of school children in farm-
based agricultural education activities, that
may include school gardens;

‘(D) develop a sustained commitment to
farm-to-cafeteria projects in the community
by linking schools, State departments of ag-
riculture, agricultural producers, parents,
and other community stakeholders;

““(E) require $100,000 or less in Federal con-
tributions;

“(F) require a Federal share of costs not to
exceed 75 percent;

“(G) provide matching support in the form
of cash or in-kind contributions (including
facilities, equipment, or services provided by
State and local governments and private
sources); and

“‘(H) cooperate in an evaluation carried out
by the Secretary.

¢(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sub-
section for each of fiscal years 2004 through
2009.”".

SEC. 123. YEAR-ROUND SERVICES FOR ELIGIBLE
ENTITIES.

Section 18 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769) (as
amended by section 122) is amended by add-
ing at the end the following:

“(j)) YEAR-ROUND SERVICES FOR ELIGIBLE
ENTITIES.—

‘(1) IN GENERAL.—A service institution
that is described in section 13(a)(6) (exclud-
ing a public school), or a private nonprofit
organization described in section 13(a)(7),
and that is located in the State of California
may be reimbursed—

““(A) for up to 2 meals during each day of
operation served—

‘(i) during the months of May through
September;

‘“(ii) in the case of a service institution
that operates a food service program for chil-
dren on school vacation, at anytime under a
continuous school calendar; and

‘(iii) in the case of a service institution
that provides meal service at a nonschool
site to children who are not in school for a
period during the school year due to a nat-
ural disaster, building repair, court order, or
similar case, at anytime during such a pe-
riod; and

‘(B) for a snack served during each day of
operation after school hours, weekends, and
school holidays during the regular school
calendar.

‘“(2) PAYMENTS.—The service institution
shall be reimbursed consistent with section
13(b)(1).

‘“(3) ADMINISTRATION.—To receive reim-
bursement under this subsection, a service
institution shall comply with section 13,
other than subsections (b)(2) and (c)(1) of
that section.

‘“(4) EVALUATION.—Not later than Sep-
tember 30, 2007, the State agency shall sub-
mit to the Secretary a report on the effect of
this subsection on participation in the sum-
mer food service program for children estab-
lished under section 13.

‘() FUNDING.—The Secretary shall provide
to the State of California such sums as are
necessary to carry out this subsection for
each of fiscal years 2005 through 2009.”".

SEC. 124. FREE LUNCH AND BREAKFAST ELIGI-
BILITY.

Section 18 of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769) (as
amended by section 123) is amended by add-
ing at the end the following:

(k) FREE LUNCH AND BREAKFAST ELIGI-
BILITY.—

‘(1) IN GENERAL.—Subject to the avail-
ability of funds under paragraph (4), the Sec-
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retary shall expand the service of free

lunches and breakfasts provided at schools

participating in the school lunch program
under this Act or the school breakfast pro-
gram under section 4 of the Child Nutrition

Act of 1966 (42 U.S.C. 1773) in all or part of 5

States selected by the Secretary (of which at

least 1 shall be a largely rural State with a

significant Native American population).

‘“(2) INCOME ELIGIBILITY.—The income
guidelines for determining eligibility for free
lunches or breakfasts under this subsection
shall be 185 percent of the applicable family
size income levels contained in the nonfarm
income poverty guidelines prescribed by the
Office of Management and Budget, as ad-
justed annually in accordance with section
9(b)(H(B).

“(3) EVALUATION.—

‘““(A) IN GENERAL.—Not later than 3 years
after the implementation of this subsection,
the Secretary shall conduct an evaluation to
assess the impact of the changed income eli-
gibility guidelines by comparing the school
food authorities operating under this sub-
section to school food authorities not oper-
ating under this subsection.

“(B) IMPACT ASSESSMENT.—

‘(i) CHILDREN.—The evaluation shall assess
the impact of this subsection separately on—

“(I) children in households with incomes
less than 130 percent of the applicable family
income levels contained in the nonfarm pov-
erty income guidelines prescribed by the Of-
fice of Management and Budget, as adjusted
annually in accordance with section
9(b)(1)(B); and

“(IT) children in households with incomes
greater than 130 percent and not greater
than 185 percent of the applicable family in-
come levels contained in the nonfarm pov-
erty income guidelines prescribed by the Of-
fice of Management and Budget, as adjusted
annually in accordance with section
9(b)(H(B).

‘‘(ii) FACTORS.—The evaluation shall assess
the impact of this subsection on—

‘(D certification and participation rates in
the school lunch and breakfast programs;

“(IT1) rates of lunch- and breakfast-skip-
ping;

‘(I1I) academic achievement;

“(IV) the allocation of funds authorized in
title I of the Elementary and Secondary Edu-
cation Act (20 U.S.C. 6301) to local edu-
cational agencies and public schools; and

(V) other factors determined by the Sec-
retary.

‘“(C) COST ASSESSMENT.—The evaluation
shall assess the increased costs associated
with providing additional free, reduced price,
or paid meals in the school food authorities
operating under this subsection.

(D) REPORT.—On completion of the eval-
uation, the Secretary shall submit to the
Committee on Education and the Workforce
of the House of Representatives and the
Committee on Agriculture, Nutrition, and
Forestry of the Senate a report describing
the results of the evaluation under this para-
graph.

‘(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sub-
section, to remain available until ex-
pended.”’.

SEC. 125. TRAINING, TECHNICAL ASSISTANCE,
AND FOOD SERVICE MANAGEMENT
INSTITUTE.

(a) IN GENERAL.—Section 21(a)(1) of the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1769b-1(a)(1)) is amended by
striking ‘“‘activities and’ and all that follows
and inserting ‘‘activities and provide—

‘“(A) training and technical assistance to
improve the skills of individuals employed
in—
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‘(i) food service programs carried out with
assistance under this Act and, to the max-
imum extent practicable, using individuals
who administer exemplary local food service
programs in the State;

¢“(ii) school breakfast programs carried out
with assistance under section 4 of the Child
Nutrition Act of 1966 (42 U.S.C. 1773); and

‘“(iii) as appropriate, other federally as-
sisted feeding programs; and

‘“(B) assistance, on a competitive basis, to
State agencies for the purpose of aiding
schools and school food authorities with at
least 50 percent of enrolled children certified
to receive free or reduced price meals (and, if
there are any remaining funds, other schools
and school food authorities) in meeting the
cost of acquiring or upgrading technology
and information management systems for
use in food service programs carried out
under this Act and section 4 of the Child Nu-
trition Act of 1966 (42 U.S.C. 1773), if the
school or school food authority submits to
the State agency an infrastructure develop-
ment plan that—

‘(i) addresses the cost savings and im-
provements in program integrity and oper-
ations that would result from the use of new
or upgraded technology;

‘“(ii) ensures that there is not any overt
identification of any child by special tokens
or tickets, announced or published list of
names, or by any other means;

‘“(iii) provides for processing and verifying
applications for free and reduced price school
meals;

‘“‘(iv) integrates menu planning, produc-
tion, and serving data to monitor compliance
with section 9(f)(1); and

“‘(v) establishes compatibility with state-
wide reporting systems;

‘(C) assistance, on a competitive basis, to
State agencies with low proportions of
schools or students that—

‘(i) participate in the school breakfast pro-
gram under section 4 of the Child Nutrition
Act of 1966 (42 U.S.C. 1773); and

‘“(ii) demonstrate the greatest need, for the
purpose of aiding schools in meeting costs
associated with initiating or expanding a
school breakfast program under section 4 of
the Child Nutrition Act of 1966 (42 U.S.C.
1773), including outreach and informational
activities; and”.

(b) DUTIES OF FOOD SERVICE MANAGEMENT
INSTITUTE.—Section 21(c)(2)(B) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1769b-1(c)(2)(B)) is amended—

(1) by striking clauses (vi) and (vii) and in-
serting the following:

“‘(vi) safety, including food handling, haz-
ard analysis and critical control point plan
implementation, emergency readiness, re-
sponding to a food recall, and food biosecu-
rity training;’’; and

(2) by redesignating clauses (viii) through
(x) as clauses (vii) through (ix), respectively.

(¢) AUTHORIZATION OF APPROPRIATIONS.—

(1) TRAINING ACTIVITIES AND TECHNICAL AS-
SISTANCE.—Section 21(e)(1) of the Richard B.
Russell National School Lunch Act (42 U.S.C.
1769b-1(e)(1)) is amended by striking 2003’
and inserting ‘‘2009”’.

(2) FOOD SERVICE MANAGEMENT INSTITUTE.—
Section 21(e)(2)(A) of the Richard B. Russell
National School Lunch Act (42 U.S.C. 1769b—
1(e)(2)(A) is amended in the first sentence—

(A) by striking ‘‘provide to the Secretary’’
and all that follows through ‘1998, and’’ and
inserting ‘‘provide to the Secretary’’; and

(B) by striking 1999 and” and inserting
‘2004 and $4,000,000 for fiscal year 2005".

SEC. 126. ADMINISTRATIVE ERROR REDUCTION.

(a) FEDERAL SUPPORT FOR TRAINING AND
TECHNICAL ASSISTANCE.—Section 21 of the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1769b-1) is amended by adding
at the end the following:
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“(f) ADMINISTRATIVE TRAINING AND TECH-
NICAL ASSISTANCE MATERIAL.—In collabora-
tion with State educational agencies, local
educational agencies, and school food au-
thorities of varying sizes, the Secretary shall
develop and distribute training and technical
assistance material relating to the adminis-
tration of school meals programs that are
representative of the best management and
administrative practices.

‘‘(g) FEDERAL ADMINISTRATIVE SUPPORT.—

‘(1) FUNDING.—

‘“(A) IN GENERAL.—Out of any funds in the
Treasury not otherwise appropriated, the
Secretary of the Treasury shall transfer to
the Secretary of Agriculture to carry out
this subsection—

‘(1) on October 1, 2004, and October 1, 2005,
$3,000,000; and

““(i1) on October 1, 2006, October 1, 2007, and
October 1, 2008, $2,000,000.

“(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
section the funds transferred under subpara-
graph (A), without further appropriation.

“(C) AVAILABILITY OF FUNDS.—Funds trans-
ferred under subparagraph (A) shall remain
available until expended.

‘“(2) USE OF FUNDS.—The Secretary may use
funds provided under this subsection—

‘“(A) to provide training and technical as-
sistance and material related to improving
program integrity and administrative accu-
racy in school meals programs; and

“(B) to assist State educational agencies in
reviewing the administrative practices of
local educational agencies, to the extent de-
termined by the Secretary.”.

(b) SELECTED ADMINISTRATIVE REVIEWS.—

(1) IN GENERAL.—Section 22(b) of the Rich-
ard B. Russell National School Lunch Act (42
U.S.C. 1769¢c(b)) is amended by adding at the
end the following:

‘(3) ADDITIONAL REVIEW REQUIREMENT FOR
SELECTED LOCAL EDUCATIONAL AGENCIES.—

‘“(A) DEFINITION OF SELECTED LOCAL EDU-
CATIONAL AGENCIES.—In this paragraph, the
term ‘selected local educational agency’
means a local educational agency that has a
demonstrated high level of, or a high risk
for, administrative error, as determined by
the Secretary.

‘(B) ADDITIONAL ADMINISTRATIVE REVIEW.—
In addition to any review required by sub-
section (a) or paragraph (1), each State edu-
cational agency shall conduct an administra-
tive review of each selected local educational
agency during the review cycle established
under subsection (a).

‘“(C) SCOPE OF REVIEW.—In carrying out a
review under subparagraph (B), a State edu-
cational agency shall only review the admin-
istrative processes of a selected local edu-
cational agency, including application, cer-
tification, verification, meal counting, and
meal claiming procedures.

‘(D) RESULTS OF REVIEW.—If the State edu-
cational agency determines (on the basis of a
review conducted under subparagraph (B))
that a selected local educational agency fails
to meet performance criteria established by
the Secretary, the State educational agency
shall—

‘(1) require the selected local educational
agency to develop and carry out an approved
plan of corrective action;

‘‘(i1) except to the extent technical assist-
ance is provided directly by the Secretary,
provide technical assistance to assist the se-
lected local educational agency in carrying
out the corrective action plan; and

‘‘(iii) conduct a followup review of the se-
lected local educational agency under stand-
ards established by the Secretary.

‘(4) RETAINING FUNDS AFTER ADMINISTRA-
TIVE REVIEWS.—
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“(A) IN GENERAL.—Subject to subpara-
graphs (B) and (C), if the local educational
agency fails to meet administrative perform-
ance criteria established by the Secretary in
both an initial review and a followup review
under paragraph (1) or (3) or subsection (a),
the Secretary may require the State edu-
cational agency to retain funds that would
otherwise be paid to the local educational
agency for school meals programs under pro-
cedures prescribed by the Secretary.

‘“(B) AMOUNT.—The amount of funds re-
tained under subparagraph (A) shall equal
the value of any overpayment made to the
local educational agency or school food au-
thority as a result of an erroneous claim dur-
ing the time period described in subpara-
graph (C).

‘(C) TIME PERIOD.—The period for deter-
mining the value of any overpayment under
subparagraph (B) shall be the period—

‘(i) beginning on the date the erroneous
claim was made; and

‘‘(ii) ending on the earlier of the date the
erroneous claim is corrected or—

‘(D in the case of the first followup review
conducted by the State educational agency
of the local educational agency under this
section after July 1, 2005, the date that is 60
days after the beginning of the period under
clause (i); or

“(II) in the case of any subsequent fol-
lowup review conducted by the State edu-
cational agency of the local educational
agency under this section, the date that is 90
days after the beginning of the period under
clause (i).

*“(5) USE OF RETAINED FUNDS.—

‘“‘(A) IN GENERAL.—Subject to subparagraph
(B), funds retained under paragraph (4)
shall—

‘(i) be returned to the Secretary, and may
be used—

‘(D to provide training and technical as-
sistance related to administrative practices
designed to improve program integrity and
administrative accuracy in school meals pro-
grams to State educational agencies and, to
the extent determined by the Secretary, to
local educational agencies and school food
authorities;

“(IT) to assist State educational agencies
in reviewing the administrative practices of
local educational agencies in carrying out
school meals programs; and

‘“(III) to carry out section 21(f); or

‘‘(ii) be credited to the child nutrition pro-
grams appropriation account.

‘(B) STATE SHARE.—A State educational
agency may retain not more than 25 percent
of an amount recovered under paragraph (4),
to carry out school meals program integrity
initiatives to assist local educational agen-
cies and school food authorities that have re-
peatedly failed, as determined by the Sec-
retary, to meet administrative performance
criteria.

‘(C) REQUIREMENT.—To be eligible to re-
tain funds under subparagraph (B), a State
educational agency shall—

‘‘(i) submit to the Secretary a plan describ-
ing how the State educational agency will
use the funds to improve school meals pro-
gram integrity, including measures to give
priority to local educational agencies from
which funds were retained under paragraph
(CIX

‘‘(ii) consider using individuals who admin-
ister exemplary local food service programs
in the provision of training and technical as-
sistance; and

‘“(iii) obtain the approval of the Secretary
for the plan.”.

(2) INTERPRETATION.—Nothing in the
amendment made by paragraph (1) affects
the requirements for fiscal actions as de-
scribed in the regulations issued pursuant to
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section 22(a) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769c(a)).

(¢) TRAINING AND TECHNICAL ASSISTANCE.—
Section 7 of the Child Nutrition Act of 1966
(42 U.S.C. 1776) is amended—

(1) in subsection (e)—

(A) by striking ‘‘(e) Each” and inserting
the following:

‘‘(e) PLANS FOR USE OF ADMINISTRATIVE EX-
PENSE FUNDS.—

(1) IN GENERAL.—Each”’; and

(B) by striking ‘‘After submitting’’ and all
that follows through ‘‘change in the plan.”
and inserting the following:

“(2) UPDATES AND INFORMATION MANAGE-
MENT SYSTEMS.—

‘““(A) IN GENERAL.—After submitting the
initial plan, a State shall be required to sub-
mit to the Secretary for approval only a sub-
stantive change in the plan.

‘“(B) PLAN CONTENTS.—Each State plan
shall, at a minimum, include a description of
how technology and information manage-
ment systems will be used to improve pro-
gram integrity by—

‘(i) monitoring the nutrient content of
meals served;

‘(i) training local educational agencies,
school food authorities, and schools in how
to use technology and information manage-
ment systems (including verifying eligibility
for free or reduced price meals using pro-
gram participation or income data gathered
by State or local agencies); and

‘“(iii) using electronic data to establish
benchmarks to compare and monitor pro-
gram integrity, program participation, and
financial data.

¢“(3) TRAINING AND TECHNICAL ASSISTANCE.—
Each State shall submit to the Secretary for
approval a plan describing the manner in
which the State intends to implement sub-
section (g) and section 22(b)(3) of the Richard
B. Russell National School Lunch Act.”’;

(2) by redesignating subsection (g) as sub-
section (j); and

(3) by inserting after subsection (f) the fol-
lowing:

‘“(g) STATE TRAINING.—

‘(1) IN GENERAL.—At least annually, each
State shall provide training in administra-
tive practices (including training in applica-
tion, certification, verification, meal count-
ing, and meal claiming procedures) to local
educational agency and school food author-
ity administrative personnel and other ap-
propriate personnel, with emphasis on the
requirements established by the Child Nutri-
tion and WIC Reauthorization Act of 2004 and
the amendments made by that Act.

‘“(2) FEDERAL ROLE.—The Secretary shall—

‘“(A) provide training and technical assist-
ance to a State; or

‘“(B) at the option of the Secretary, di-
rectly provide training and technical assist-
ance described in paragraph (1).

‘(3) REQUIRED PARTICIPATION.—In accord-
ance with procedures established by the Sec-
retary, each local educational agency or
school food authority shall ensure that an
individual conducting or overseeing adminis-
trative procedures described in paragraph (1)
receives training at least annually, unless
determined otherwise by the Secretary.

““(h) FUNDING FOR TRAINING AND ADMINIS-
TRATIVE REVIEWS.—

(1) FUNDING.—

“(A) IN GENERAL.—On October 1, 2004, and
on each October 1 thereafter, out of any
funds in the Treasury not otherwise appro-
priated, the Secretary of the Treasury shall
transfer to the Secretary of Agriculture to
carry out this subsection $4,000,000, to re-
main available until expended.

‘“(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
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section the funds transferred under subpara-
graph (A), without further appropriation.

‘(2) USE OF FUNDS.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), the Secretary shall use
funds provided under this subsection to as-
sist States in carrying out subsection (g) and
administrative reviews of selected local edu-
cational agencies carried out under section
22 of the Richard B. Russell National School
Lunch Act (42 U.S.C. 1769c¢).

‘“(B) EXCEPTION.—The Secretary may re-
tain a portion of the amount provided to
cover costs of activities carried out by the
Secretary in lieu of the State.

“(3) ALLOCATION.—The Secretary shall al-
locate funds provided under this subsection
to States based on the number of local edu-
cational agencies that have demonstrated a
high level of, or a high risk for, administra-
tive error, as determined by the Secretary,
taking into account the requirements estab-
lished by the Child Nutrition and WIC Reau-
thorization Act of 2004 and the amendments
made by that Act.

‘“(4) REALLOCATION.—The Secretary may
reallocate, to carry out this section, any
amounts made available to carry out this
subsection that are not obligated or ex-
pended, as determined by the Secretary.”’.
SEC. 127. COMPLIANCE AND ACCOUNTABILITY.

Section 22(d) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769c(d))
is amended by striking ‘“$3,000,000 for each of
the fiscal years 1994 through 2003 and in-
serting ‘‘$6,000,000 for each of fiscal years 2004
through 2009’.

SEC. 128. INFORMATION CLEARINGHOUSE.

Section 26(d) of the Richard B. Russell Na-
tional School Lunch Act (42 U.S.C. 1769g(d))
is amended in the first sentence—

(1) by striking ‘1998, and” and inserting
€41998,”’; and

(2) by striking ‘‘through 2003’ and insert-
ing ‘“‘through 2004, and $250,000 for each of fis-
cal years 2005 through 2009°°.

SEC. 129. PROGRAM EVALUATION.

The Richard B. Russell National School
Lunch Act (42 U.S.C. 1751 et seq.) is amended
by adding at the end the following:

“SEC. 28. PROGRAM EVALUATION.

‘‘(a) PERFORMANCE ASSESSMENTS.—

‘(1) IN GENERAL.—Subject to the avail-
ability of funds made available under para-
graph (3), the Secretary, acting through the
Administrator of the Food and Nutrition
Service, may conduct annual national per-
formance assessments of the meal programs
under this Act and the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.).

‘“(2) COMPONENTS.—In conducting an as-
sessment, the Secretary may assess—

““(A) the cost of producing meals and meal
supplements under the programs described in
paragraph (1); and

‘(B) the nutrient profile of meals, and sta-
tus of menu planning practices, under the
programs.

‘(3) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $5,000,000 for fiscal
yvear 2004 and each subsequent fiscal year.

““(b) CERTIFICATION IMPROVEMENTS.—

‘(1) IN GENERAL.—Subject to the avail-
ability of funds made available under para-
graph (5), the Secretary, acting through the
Administrator of the Food and Nutrition
Service, shall conduct a study of the feasi-
bility of improving the certification process
used for the school lunch program estab-
lished under this Act.

‘“(2) PILOT PROJECTS.—In carrying out this
subsection, the Secretary may conduct pilot
projects to improve the certification process
used for the school lunch program.

‘“(3) COMPONENTS.—In carrying out this
subsection, the Secretary shall examine the
use of—
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“‘(A) other income reporting systems;

““(B) an integrated benefit eligibility deter-
mination process managed by a single agen-
Cy;

‘(C) income or program participation data
gathered by State or local agencies; and

‘(D) other options determined by the Sec-
retary.

‘“(4) WAIVERS.—

‘“‘(A) IN GENERAL.—Subject to subparagraph
(B), the Secretary may waive such provisions
of this Act and the Child Nutrition Act of
1966 (42 U.S.C. 1771 et seq.) as are necessary
to carry out this subsection.

“(B) PROVISIONS.—The protections of sec-
tion 9(b)(6) shall apply to any study or pilot
project carried out under this subsection.

¢(6) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection such sums as are
necessary.”’.

TITLE II—AMENDMENTS TO CHILD
NUTRITION ACT OF 1966
SEC. 201. SEVERE NEED ASSISTANCE.

Section 4 of the Child Nutrition Act of 1966
(42 U.S.C. 1773) is amended by striking sub-
section (d) and inserting the following:

‘‘(d) SEVERE NEED ASSISTANCE.—

‘(1) IN GENERAL.—Each State educational
agency shall provide additional assistance to
schools in severe need, which shall include
only those schools (having a breakfast pro-
gram or desiring to initiate a breakfast pro-
gram) in which—

““(A) during the most recent second pre-
ceding school year for which lunches were
served, 40 percent or more of the lunches
served to students at the school were served
free or at a reduced price; or

“(B) in the case of a school in which
lunches were not served during the most re-
cent second preceding school year, the Sec-
retary otherwise determines that the re-
quirements of subparagraph (A) would have
been met.

‘‘(2) ADDITIONAL ASSISTANCE.—A school, on
the submission of appropriate documenta-
tion about the need circumstances in that
school and the eligibility of the school for
additional assistance, shall be entitled to re-
ceive the meal reimbursement rate specified
in subsection (b)(2).”.

SEC. 202. STATE ADMINISTRATIVE EXPENSES.

(a) MINIMUM STATE ADMINISTRATIVE EX-
PENSE GRANTS.—Section 7 of the Child Nutri-
tion Act of 1966 (42 U.S.C. 1776) is amended—

(1) by striking the section heading and all
that follows through ‘‘(a)(1) Each” and in-
serting the following:

“SEC. 7. STATE ADMINISTRATIVE EXPENSES.

‘‘(a) AMOUNT AND ALLOCATION OF FUNDS.—

(1) AMOUNT AVAILABLE.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), each’’;

(2) in subsection (a)—

(A) in paragraph (1)—

(i) by inserting after the first sentence the
following:

‘(B) MINIMUM AMOUNT.—In the case of each
of fiscal years 2005 through 2007, the Sec-
retary shall make available to each State for
administrative costs not less than the initial
allocation made to the State under this sub-
section for fiscal year 2004.”’;

(ii) by striking ‘“‘“The Secretary’” and in-
serting the following:

“(C) ALLOCATION.—The Secretary’’; and

(iii) by striking the last sentence; and

(B) in paragraph (2)—

(i) by striking ‘‘(2) The’ and inserting the
following:

*“(2) EXPENSE GRANTS.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), the’’;

(ii) in the second sentence—

(I) by striking ‘“‘In no case’” and inserting
the following:
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“(B) MINIMUM AMOUNT.—

‘(i) IN GENERAL.—In no case’’;

(IT) by striking ‘‘this subsection’ and in-
serting ‘‘this paragraph’’; and

(ITI) by striking ¢‘$100,000’ and inserting
¢‘$200,000 (as adjusted under clause (ii)”’; and

(iii) by adding at the end the following:

*“(ii) ADJUSTMENT.—On October 1, 2008, and
each October 1 thereafter, the minimum dol-
lar amount for a fiscal year specified in
clause (i) shall be adjusted to reflect the per-
centage change between—

“(I) the value of the index for State and
local government purchases, as published by
the Bureau of Economic Analysis of the De-
partment of Commerce, for the 12-month pe-
riod ending June 30 of the second preceding
fiscal year; and

“(IT) the value of that index for the 12-
month period ending June 30 of the preceding
fiscal year.”.

(b) TECHNOLOGY INFRASTRUCTURE IMPROVE-
MENT.—Section 7 of the Child Nutrition Act
of 1966 (42 U.S.C. 1776) is amended by insert-
ing after subsection (h) (as added by section
126(c)(3)) the following:

(i) TECHNOLOGY INFRASTRUCTURE IMPROVE-
MENT.—

‘(1) IN GENERAL.—Each State shall submit
to the Secretary, for approval by the Sec-
retary, an amendment to the plan required
by subsection (e) that describes the manner
in which funds provided under this section
will be used for technology and information
management systems.

“(2) REQUIREMENTS.—The amendment
shall, at a minimum, describe the manner in
which the State will improve program integ-
rity by—

““(A) monitoring the nutrient content of
meals served;

‘“(B) providing training to local edu-
cational agencies, school food authorities,
and schools on the use of technology and in-
formation management systems for activi-
ties including—

‘(i) menu planning;

‘‘(ii) collection of point-of-sale data; and

‘“(iii) the processing of applications for free
and reduced price meals; and

“(C) using electronic data to establish
benchmarks to compare and monitor pro-
gram integrity, program participation, and
financial data across schools and school food
authorities.

“(3) TECHNOLOGY
GRANTS.—

‘““(A) IN GENERAL.—Subject to the avail-
ability of funds made available under para-
graph (4) to carry out this paragraph, the
Secretary shall, on a competitive basis, pro-
vide funds to States to be used to provide
grants to local educational agencies, school
food authorities, and schools to defray the
cost of purchasing or upgrading technology
and information management systems for
use in programs authorized by this Act
(other than section 17) and the Richard B.
Russell National School Lunch Act (42 U.S.C.
1751 et seq.).

“(B) INFRASTRUCTURE DEVELOPMENT
PLAN.—To be eligible to receive a grant
under this paragraph, a school or school food
authority shall submit to the State a plan to
purchase or upgrade technology and informa-
tion management systems that addresses po-
tential cost savings and methods to improve
program integrity, including—

‘(i) processing and verification of applica-
tions for free and reduced price meals;

‘“(ii) integration of menu planning, produc-
tion, and serving data to monitor compliance
with section 9(f)(1) of the Richard B. Russell
National School Lunch Act (42 TU.S.C.
1758(£)(1)); and

‘‘(iii) compatibility with statewide report-
ing systems.

INFRASTRUCTURE
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‘“(4) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this subsection such sums as are
necessary for each of fiscal years 2005
through 2009, to remain available until ex-
pended.”.

(c) REAUTHORIZATION.—Subsection (j) of
section 7 of the Child Nutrition Act of 1966
(42 U.S.C. 1776) (as redesignated by section
126(c)(2)) is amended by striking ‘2003 and
inserting ‘2009°°.

SEC. 203. SPECIAL SUPPLEMENTAL NUTRITION
PROGRAM FOR WOMEN, INFANTS,
AND CHILDREN.

(a) DEFINITIONS.—

(1) NUTRITION EDUCATION.—Section 17(b) of
the Child Nutrition Act of 1966 (42 U.S.C.
1786(b)) is amended by striking paragraph (7)
and inserting the following:

“(7T) NUTRITION EDUCATION.—The term ‘nu-
trition education’ means individual and
group sessions and the provision of material
that are designed to improve health status
and achieve positive change in dietary and
physical activity habits, and that emphasize
the relationship between nutrition, physical
activity, and health, all in keeping with the
personal and cultural preferences of the indi-
vidual.”.

(2) SUPPLEMENTAL FOODS.—Section 17(b)(14)
of the Child Nutrition Act of 1966 (42 U.S.C.
1786(b)(14)) is amended in the first sentence
by inserting after ‘‘children’ the following:
““and foods that promote the health of the
population served by the program authorized
by this section, as indicated by relevant nu-
trition science, public health concerns, and
cultural eating patterns’.

(3) OTHER TERMS.—Section 17(b) of the
Child Nutrition Act of 1966 (42 U.S.C. 1786(b))
is amended by adding at the end the fol-
lowing:

€(22) PRIMARY CONTRACT INFANT FOR-
MULA.—The term ‘primary contract infant
formula’ means the specific infant formula
for which manufacturers submit a bid to a
State agency in response to a rebate solicita-
tion under this section and for which a con-
tract is awarded by the State agency as a re-
sult of that bid.

‘“(23) STATE ALLIANCE.—The term ‘State al-
liance’ means 2 or more State agencies that
join together for the purpose of procuring in-
fant formula under the program by soliciting
competitive bids for infant formula.”.

(b) ELIGIBILITY.—

(1) CERTIFICATION PERIOD.—Section 17(d)(3)
of the Child Nutrition Act of 1966 (42 U.S.C.
1786(d)(3)) is amended—

(A) by striking ““(3)(A) Persons’ and insert-
ing the following:

““(3) CERTIFICATION.—

““(A) PROCEDURES.—

‘(i) IN GENERAL.—Subject to clause (ii), a
person’’; and

(B) by adding at the end of subparagraph
(A) the following:

“‘(i1) BREASTFEEDING WOMEN.—A State may
elect to certify a breastfeeding woman for a
period of 1 year postpartum or until a
woman discontinues breastfeeding, which-
ever is earlier.”.

2) PHYSICAL PRESENCE.—Section
17(A)(3)(C)(ii) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(d)(3)(C)(ii)) is amended—

(A) in subclause (I)(bb), by striking ‘‘from
a provider other than the local agency; or”
and inserting a semicolon;

(B) in subclause (II), by striking the period
at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

‘“(IIT) an infant under 8 weeks of age—

‘‘(aa) who cannot be present at certifi-
cation for a reason determined appropriate
by the local agency; and

‘“(bb) for whom all necessary certification
information is provided.”’.

(c) ADMINISTRATION.—
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(1) PROCESSING VENDOR APPLICATIONS; PAR-
TICIPANT ACCESS.—Section 17(f)(1)(C) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(f)(1)(C)) is amended—

(A) in clause (i) by inserting ‘‘at any of the
authorized retail stores under the program”
after ‘‘the program’’;

(B) by redesignating clauses (ii) through
(x) as clauses (iii) through (xi), respectively;
and

(C) by inserting after clause (i) the fol-
lowing:

‘“(ii) procedures for accepting and proc-
essing vendor applications outside of the es-
tablished timeframes if the State agency de-
termines there will be inadequate access to
the program, including in a case in which a
previously authorized vendor sells a store
under circumstances that do not permit
timely notification to the State agency of
the change in ownership;’’.

(2) ALLOWABLE USE OF FUNDS.—

(A) IN GENERAL.—Section 17(f)(11) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(f)(11) is amended—

(i) by striking ‘‘(11) The Secretary’ and in-
serting the following:

¢“(11) SUPPLEMENTAL FOODS.—

‘‘(A) IN GENERAL.—The Secretary’’;

(ii) in the second sentence, by striking ‘‘To
the degree” and inserting the following:

‘“(B) APPROPRIATE CONTENT.—To the de-
gree’’; and

(iii) by adding at the end the following:

¢(C) ALLOWABLE USE OF FUNDS.—Subject to
the availability of funds, the Secretary shall
award grants to not more than 10 local sites
determined by the Secretary to be geo-
graphically and culturally representative of
State, local, and Indian agencies, to evaluate
the feasibility of including fresh, frozen, or
canned fruits and vegetables (to be made
available through private funds) as an addi-
tion to the supplemental foods prescribed
under this section.

‘(D) REVIEW OF AVAILABLE SUPPLEMENTAL
FOODS.—As frequently as determined by the
Secretary to be necessary to reflect the most
recent scientific knowledge, the Secretary
shall—

‘(i) conduct a scientific review of the sup-
plemental foods available under the pro-
gram; and

‘(ii) amend the supplemental foods avail-
able, as mnecessary, to reflect nutrition
science, public health concerns, and cultural
eating patterns.”.

(B) RULEMAKING.—Not later than 18
months after the date of receiving the review
initiated by the National Academy of
Sciences, Institute of Medicine in September
2003 of the supplemental foods available for
the special supplemental nutrition program
for women, infants, and children authorized
under section 17 of the Child Nutrition Act of
1966 (42 U.S.C. 1786), the Secretary shall pro-
mulgate a final rule updating the prescribed
supplemental foods available through the
program.

(3) USE OF CLAIMS FROM LOCAL AGENCIES.—
Section 17(f)(21) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(f)(21)) is amended—

(A) in the paragraph heading, by striking
““VENDORS’ and inserting ‘‘LOCAL AGENCIES,
VENDORS,”’; and

(B) by striking ‘‘vendors”
“‘local agencies, vendors,’ .

(4) INFANT FORMULA BENEFITS.—

(A) IN GENERAL.—Section 17(f) of the Child
Nutrition Act of 1966 (42 U.S.C. 1786(f)) is
amended by adding at the end the following:

¢“(25) INFANT FORMULA BENEFITS.—A State
agency may round up to the next whole can
of infant formula to allow all participants
under the program to receive the full-author-
ized nutritional benefit specified by regula-
tion.”.

and inserting
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(B) APPLICABILITY.—The amendment made
by subparagraph (A) applies to infant for-
mula provided under a contract resulting
from a bid solicitation issued on or after Oc-
tober 1, 2004.

(5) NOTIFICATION OF VIOLATIONS.—Section
17(f) of the Child Nutrition Act of 1966 (42
U.S.C. 1786(f)) (as amended by paragraph (4))
is amended by adding at the end the fol-
lowing:

‘“(26) NOTIFICATION OF VIOLATIONS.—If a
State agency finds that a vendor has com-
mitted a violation that requires a pattern of
occurrences in order to impose a penalty or
sanction, the State agency shall notify the
vendor of the initial violation in writing
prior to documentation of another violation,
unless the State agency determines that no-
tifying the vendor would compromise an in-
vestigation.”.

(d) REAUTHORIZATION OF WIC PROGRAM.—
Section 17(g) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(g)) is amended by striking
“(g)(1)” and all that follows through ‘“As au-
thorized” in paragraph (1) and inserting the
following:

¢(g) AUTHORIZATION OF APPROPRIATIONS.—

‘(1) IN GENERAL.—

‘“(A) AUTHORIZATION.—There are authorized
to be appropriated to carry out this section
such sums as are necessary for each of fiscal
years 2004 through 2009.

‘“(B) ADVANCE APPROPRIATIONS;
ABILITY.—As authorized”.

(e) NUTRITION SERVICES AND ADMINISTRA-
TION FUNDS; COMPETITIVE BIDDING; RETAIL-
ERS.—

(1) IN GENERAL.—Section 17(h)(2)(A) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(h)(2)(A)) is amended by striking ‘‘For
each of the fiscal years 1995 through 2003,
the’ and inserting ‘“The’’.

(2) HEALTHY PEOPLE 2010 INITIATIVE.—Sec-
tion 17(h)(4) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(h)(4)) is amended—

(A) in subparagraph (D), by striking °;
and’ and inserting a semicolon;

(B) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(C) by adding at the end the following:

“(F) partner with communities, State and
local agencies, employers, health care pro-
fessionals, and other entities in the private
sector to build a supportive breastfeeding en-
vironment for women participating in the
program under this section to support the
breastfeeding goals of the Healthy People
2010 initiative.”.

(3) SIZE OF STATE ALLIANCES.—Section
17(h)(8)(A) of the Child Nutrition Act of 1966
(42 U.S.C. 1786(h)(8)(A)) is amended by adding
at the end the following:

“‘(iv) SIZE OF STATE ALLIANCES.—

‘“(I) IN GENERAL.—Except as provided in
subclauses (II) through (IV), no State alli-
ance may exist among States if the total
number of infants served by States partici-
pating in the alliance as of October 1, 2003, or
such subsequent date determined by the Sec-
retary for which data is available, would ex-
ceed 100,000.

‘“(II) ADDITION OF INFANT PARTICIPANTS.—In
the case of a State alliance that exists on
the date of enactment of this clause, the alli-
ance may continue and may expand to serve
more than 100,000 infants but, except as pro-
vided in subclause (III), may not expand to
include any additional State agency.

“(III) ADDITION OF SMALL STATE AGENCIES
AND INDIAN STATE AGENCIES.—Any State alli-
ance may expand to include any State agen-
cy that served less than 5,000 infant partici-
pants as of October 1, 2003, or such subse-
quent date determined by the Secretary for
which data is available, or any Indian State
agency, if the State agency or Indian State
agency requests to join the State alliance.
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‘“(IV) SECRETARIAL WAIVER.—The Secretary
may waive the requirements of this clause
not earlier than 30 days after submitting to
the Committee on Education and the Work-
force of the House of Representatives and the
Committee on Agriculture, Nutrition, and
Forestry of the Senate a written report that
describes the cost-containment and competi-
tive benefits of the proposed waiver.”.

(4) PRIMARY CONTRACT INFANT FORMULA.—

(A) IN GENERAL.—Section 17(h)(8)(A) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(8)(A)) (as amended by paragraph (3)) is
amended—

(i) in clause (ii)(I), by striking ‘‘contract
brand of’ and inserting ‘‘primary contract’’;

(ii) in clause (iii), by inserting ‘‘for a spe-
cific infant formula for which manufacturers
submit a bid’’ after ‘‘lowest net price’’; and

(iii) by adding at the end the following:

“(v) FIRST CHOICE OF ISSUANCE.—The State
agency shall use the primary contract infant
formula as the first choice of issuance (by
formula type), with all other infant formulas
issued as an alternative to the primary con-
tract infant formula.”.

(B) APPLICABILITY.—The amendments made
by subparagraph (A) apply to a contract re-
sulting from a bid solicitation issued on or
after October 1, 2004.

(5) REBATE INVOICES.—Section 17(h)(8)(A) of
the Child Nutrition Act of 1966 (42 U.S.C.
1786(h)(8)(A)) (as amended by paragraph
(4)(A)(ii)) is amended by adding at the end
the following:

‘‘(vi) REBATE INVOICES.—Each State agency
shall have a system to ensure that infant
formula rebate invoices, under competitive
bidding, provide a reasonable estimate or an
actual count of the number of units sold to
participants in the program under this sec-
tion.”.

(6) UNCOUPLING MILK AND SOY BIDS.—

(A) IN GENERAL.—Section 17(h)(8)(A) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(h)(8)(A)) (as amended by paragraph (5))
is amended by adding at the end the fol-
lowing:

“(vil) SEPARATE SOLICITATIONS.—In solic-
iting bids for infant formula under a com-
petitive bidding system, any State agency,
or State alliance, that served under the pro-
gram a monthly average of more than 100,000
infants during the preceding 12-month period
shall solicit bids from infant formula manu-
facturers under procedures that require that
bids for rebates or discounts are solicited for
milk-based and soy-based infant formula sep-
arately.”.

(B) APPLICABILITY.—The amendment made
by this paragraph applies to a bid solicita-
tion issued on or after October 1, 2004.

(7) CENT-FOR-CENT ADJUSTMENTS.—

(A) IN GENERAL.—Section 17(h)(8)(A) of the
Child Nutrition Act of 1966 (42 U.S.C.
1786(h)(8)(A)) (as amended by paragraph
(6)(A)) is amended by adding at the end the
following:

“(viii) CENT-FOR-CENT ADJUSTMENTS.—A bid
solicitation for infant formula under the pro-
gram shall require the manufacturer to ad-
just for price changes subsequent to the
opening of the bidding process in a manner
that requires—

“(I) a cent-for-cent increase in the rebate
amounts if there is an increase in the lowest
national wholesale price for a full truckload
of the particular infant formula; and

““(IT) a cent-for-cent decrease in the rebate
amounts if there is a decrease in the lowest
national wholesale price for a full truckload
of the particular infant formula.”.

(B) CONFORMING AMENDMENT.—Section
17(h)(8)(A)(i1) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(h)(8)(A)(ii)) is amended by
striking ‘‘rise” and inserting ‘‘change’’.
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(C) APPLICABILITY.—The amendments made
by this paragraph apply to a bid solicitation
issued on or after October 1, 2004.

(8) LIST OF INFANT FORMULA WHOLESALERS,
DISTRIBUTORS, RETAILERS, AND MANUFACTUR-
ERS.—Section 17(h)(8)(A) of the Child Nutri-
tion Act of 1966 (42 U.S.C. 1786(h)(8)(A)) (as
amended by paragraph (7)(A)) is amended by
adding at the end the following:

‘“(ix) LIST OF INFANT FORMULA WHOLE-
SALERS, DISTRIBUTORS, RETAILERS, AND MANU-
FACTURERS.—The State agency shall main-
tain a list of—

“(D infant formula wholesalers, distribu-
tors, and retailers licensed in the State in
accordance with State law (including regula-
tions); and

“(II) infant formula manufacturers reg-
istered with the Food and Drug Administra-
tion that provide infant formula.

‘‘(x) PURCHASE REQUIREMENT.—A vendor au-
thorized to participate in the program under
this section shall only purchase infant for-
mula from the list described in clause (ix).”.

(9) FUNDS FOR INFRASTRUCTURE, MANAGE-
MENT INFORMATION SYSTEMS, AND SPECIAL NU-
TRITION EDUCATION.—Section 17(h) of the
Child Nutrition Act of 1966 (42 U.S.C. 1786(h))
is amended by striking paragraph (10) and in-
serting the following:

‘“(10) FUNDS FOR INFRASTRUCTURE, MANAGE-
MENT INFORMATION SYSTEMS, AND SPECIAL NU-
TRITION EDUCATION.—

‘“(A) IN GENERAL.—For each of fiscal years
2006 through 2009, the Secretary shall use for
the purposes specified in subparagraph (B),
$64,000,000 or the amount of nutrition serv-
ices and administration funds and supple-
mental food funds for the prior fiscal year
that have not been obligated, whichever is
less.

‘“(B) PURPOSES.—Of the amount made
available under subparagraph (A) for a fiscal
year, not more than—

‘(i) $14,000,000 shall be used for—

““(I) infrastructure for the program under
this section;

“II) special projects to promote
breastfeeding, including projects to assess
the effectiveness of particular breastfeeding
promotion strategies; and

‘“(ITI) special State projects of regional or
national significance to improve the services
of the program;

‘‘(ii) $30,000,000 shall be used to establish,
improve, or administer management infor-
mation systems for the program, including
changes necessary to meet new legislative or
regulatory requirements of the program; and

‘“(iii) $20,000,000 shall be used for special
nutrition education such as breast feeding
peer counselors and other related activities.

‘“(C) PROPORTIONAL DISTRIBUTION.—In a
case in which less than $64,000,000 is avail-
able to carry out this paragraph, the Sec-
retary shall make a proportional distribu-
tion of funds allocated under subparagraph
(B).”.

(10) VENDOR COST CONTAINMENT.—

(A) Section 17(h) of the Child Nutrition Act
of 1966 (42 U.S.C. 1786(h)) is amended by
striking paragraph (11) and inserting the fol-
lowing:

‘‘(11) VENDOR COST CONTAINMENT.—

‘“(A) PEER GROUPS.—

‘(i) IN GENERAL.—The State agency shall—

“(I) establish a vendor peer group system;

““(IT) in accordance with subparagraphs (B)
and (C), establish competitive price criteria
and allowable reimbursement levels for each
vendor peer group; and

‘“(II1) if the State agency elects to author-
ize any types of vendors described in sub-
paragraph (D)({i)(I)—

‘“(aa) distinguish between vendors de-
scribed in subparagraph (D)(ii)(I) and other
vendors by establishing—
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“‘(AA) separate peer groups for vendors de-
scribed in subparagraph (D)(i)(I);or

‘(BB) distinct competitive price criteria
and allowable reimbursement levels for ven-
dors described in subparagraph (D)(i)(I)
within a peer group that contains both ven-
dors described in subparagraph (D){i)(I) and
other vendors; and

““(bb) establish competitive price criteria

and allowable reimbursement levels that
comply with subparagraphs (B) and (C), re-
spectively, and that do not result in higher
food costs if program participants redeem
supplemental food vouchers at vendors de-
scribed in subparagraph (D)(ii)(I) rather than
at vendors other than vendors described in
subparagraph (D)(ii)(I).
Nothing in this paragraph shall be construed
to compel a State agency to achieve lower
food costs if program participants redeem
supplemental food vouchers at vendors de-
scribed in subparagraph (D)(ii)(I) rather than
at vendors other than vendors described in
subparagraph (D)@ii)J).

‘(ii) EXEMPTIONS.—The Secretary may ex-
empt from the requirements of clause (i) —

“(I) a State agency that elects not to au-
thorize any types of vendors described in
subparagraph (D)({i)(I) and that dem-
onstrates to the Secretary that—

‘“‘(aa) compliance with clause (i) would be
inconsistent with efficient and effective op-
eration of the program administered by the
State under this section; or

‘“‘(bb) an alternative cost-containment sys-
tem would be as effective as a vendor peer
group system; or

‘(IT) a State agency—

‘“‘(aa) in which the sale of supplemental
foods that are obtained with food instru-
ments from vendors described in subpara-
graph (D)(ii)(I) constituted less than 5 per-
cent of total sales of supplemental foods that
were obtained with food instruments in the
State in the year preceding a year in which
the exemption is effective; and

“(bb) that demonstrates to the Secretary
that an alternative cost-containment system
would be as effective as the vendor peer
group system and would not result in higher
food costs if program participants redeem
supplemental food vouchers at vendors de-
scribed in subparagraph (D)(ii)(I) rather than
at vendors other than vendors described in
subparagraph (D)(ii)(I).

*(B) COMPETITIVE PRICING.—

‘(i) IN GENERAL.—The State agency shall
establish competitive price criteria for each
peer group for the selection of vendors for
participation in the program that—

‘“(I) ensure that the retail prices charged
by vendor applicants for the program are
competitive with the prices charged by other
vendors; and

““(IT) consider—

‘‘(aa) the shelf prices of the vendor for all
buyers; or

‘““(bb) the prices that the vendor bid for
supplemental foods, which shall not exceed
the shelf prices of the vendor for all buyers.

(i) PARTICIPANT ACCESS.—In establishing
competitive price criteria, the State agency
shall consider participant access by geo-
graphic area.

¢‘(iii) SUBSEQUENT PRICE INCREASES.—The
State agency shall establish procedures to
ensure that a retail store selected for par-
ticipation in the program does not, subse-
quent to selection, increase prices to levels
that would make the store ineligible for se-
lection to participate in the program.

¢(C) ALLOWABLE REIMBURSEMENT LEVELS.—

‘(i) IN GENERAL.—The State agency shall
establish allowable reimbursement levels for
supplemental foods for each vendor peer
group that ensure—
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“(I) that payments to vendors in the ven-
dor peer group reflect competitive retail
prices; and

‘“(IT) that the State agency does not reim-
burse a vendor for supplemental foods at a
level that would make the vendor ineligible
for authorization under the criteria estab-
lished under subparagraph (B).

‘“(ii) PRICE FLUCTUATIONS.—The allowable
reimbursement levels may include a factor
to reflect fluctuations in wholesale prices.

‘‘(iii) PARTICIPANT ACCESS.—In establishing
allowable reimbursement levels, the State
agency shall consider participant access in a
geographic area.

‘(D) EXEMPTIONS.—The State agency may
exempt from competitive price criteria and
allowable reimbursement levels established
under this paragraph—

‘(i) pharmacy vendors that supply only ex-
empt infant formula or medical foods that
are eligible under the program; and

‘“(ii) vendors—

‘“(D(aa) for which more than 50 percent of
the annual revenue of the vendor from the
sale of food items consists of revenue from
the sale of supplemental foods that are ob-
tained with food instruments; or

‘““(bb) who are new applicants likely to
meet the criteria of item (aa) under criteria
approved by the Secretary; and

‘(II) that are nonprofit.

‘‘(E) COST CONTAINMENT.—If a State agency
elects to authorize any types of vendors de-
scribed in subparagraph (D)(ii)(I), the State
agency shall demonstrate to the Secretary,
and the Secretary shall certify, that the
competitive price criteria and allowable re-
imbursement levels established under this
paragraph for vendors described in subpara-
graph (D)(ii)(I) do not result in average pay-
ments per voucher to vendors described in
subparagraph (D)(ii)(I) that are higher than
average payments per voucher to comparable
vendors other than vendors described in sub-
paragraph (D)(i)(I).

“(F) LIMITATION ON PRIVATE RIGHTS OF AC-
TION.—Nothing in this paragraph may be
construed as creating a private right of ac-
tion.

‘“(G) IMPLEMENTATION.—A State agency
shall comply with this paragraph not later
than 18 months after the date of enactment
of this paragraph.”.

(B) CONFORMING AMENDMENT.—Section
17(£)(1)(C)(@) of the Child Nutrition Act of 1966
(42 U.S.C. 1786(f)(1)(C)(1)) is amended by in-
serting before the semicolon the following: ‘¢,
including a description of the State agency’s
vendor peer group system, competitive price
criteria, and allowable reimbursement levels
that demonstrate that the State is in com-
pliance with the cost-containment provi-
sions in subsection (h)(11).”.

(11) IMPOSITION OF COSTS ON RETAIL
STORES.—Section 17(h) of the Child Nutrition
Act of 1966 (42 U.S.C. 1786(h)) is amended by
striking paragraph (12) and inserting the fol-
lowing:

€(12) IMPOSITION OF COSTS ON RETAIL
STORES.—The Secretary may not impose, or
allow a State agency to impose, the costs of
any equipment, system, or processing re-
quired for electronic benefit transfers on any
retail store authorized to transact food in-
struments, as a condition for authorization
or participation in the program.”’.

(12) UNIVERSAL PRODUCT CODES DATABASE.—
Section 17(h) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(h)) (as amended by para-
graph (11)) is amended by adding at the end
the following:

‘(13) UNIVERSAL PRODUCT CODES DATA-
BASE.—The Secretary shall—

‘“(A) establish a national universal product
code database for use by all State agencies in
carrying out the program; and
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‘“(B) make available from appropriated
funds such sums as are required for hosting,
hardware and software configuration, and
support of the database.”.

(13) INCENTIVE ITEMS.—Section 17(h) of the
Child Nutrition Act of 1966 (42 U.S.C. 1786(h))
(as amended by paragraph (12)) is amended
by adding at the end the following:

‘“(14) INCENTIVE ITEMS.—A State agency
shall not authorize or make payments to a
vendor described in paragraph (11)(D)(i)(I)
that provides incentive items or other free
merchandise, except food or merchandise of
nominal value (as determined by the Sec-
retary), to program participants unless the
vendor provides to the State agency proof
that the vendor obtained the incentive items
or merchandise at no cost.”.

(f) SPEND FORWARD AUTHORITY.—Section
17(1)(3)(A)({i)(I) of the Child Nutrition Act of
1966 (42 U.S.C. 1786(1)(3)(A)(i)(D)) is amended
by striking ‘‘1 percent’ and inserting ‘‘3 per-
cent’’.

(g) MIGRANT AND COMMUNITY HEALTH CEN-
TERS INITIATIVE.—Section 17(j) of the Child
Nutrition Act of 1966 (42 U.S.C. 1786(j)) is
amended—

(1) by striking paragraph (4); and

(2) by redesignating paragraph (5) as para-
graph (4).

(h) FARMERS’
GRAM.—

(1) ROADSIDE STANDS.—Section 17(m)(1) of
the Child Nutrition Act of 1966 (42 U.S.C.
1786(m)(1)) is amended by inserting ‘“‘and (at
the option of a State) roadside stands’ after
“farmers’ markets’.

(2) MATCHING FUNDS.—Section 17(m)(3) of
the Child Nutrition Act of 1966 (42 U.S.C.
1786(m)(3)) is amended by striking ‘‘total”’
both places it appears and inserting ‘‘admin-
istrative’.

(3) BENEFIT VALUE.—Section 17(m)(5)(C)(ii)
of the Child Nutrition Act of 1966 (42 U.S.C.
1786(m)(5)(C)(ii)) is amended by striking
¢$20” and inserting ‘‘$30°".

(4) REAUTHORIZATION.—Section 17(m)(9)(A)
of the Child Nutrition Act of 1966 (42 U.S.C.
1786(m)(9)(A)) is amended by striking clause
(i) and inserting the following:

‘(i) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
carry out this subsection such sums as are
necessary for each of fiscal years 2004
through 2009.”.

(i) DEMONSTRATION PROJECT RELATING TO
USE OF WIC PROGRAM FOR IDENTIFICATION
AND ENROLLMENT OF CHILDREN IN CERTAIN
HEALTH PROGRAMS.—

(1) IN GENERAL.—Section 17 of the Child
Nutrition Act of 1966 (42 U.S.C. 1786) is
amended by striking subsection (r).

(2) CONFORMING AMENDMENT.—Section 12 of
the Richard B. Russell National School
Lunch Act (42 U.S.C. 1760) is amended by
striking subsection (p).

SEC. 204. LOCAL WELLNESS POLICY.

(a) IN GENERAL.—Not later than the first
day of the school year beginning after June
30, 2006, each local educational agency par-
ticipating in a program authorized by the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1751 et seq.) or the Child Nutri-
tion Act of 1966 (42 U.S.C. 1771 et seq.) shall
establish a local school wellness policy for
schools under the local educational agency
that, at a minimum—

(1) includes goals for nutrition education,
physical activity, and other school-based ac-
tivities that are designed to promote student
wellness in a manner that the local edu-
cational agency determines is appropriate;

(2) includes nutrition guidelines selected
by the local educational agency for all foods
available on each school campus under the
local educational agency during the school
day with the objectives of promoting student
health and reducing childhood obesity;
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(3) provides an assurance that guidelines
for reimbursable school meals shall not be
less restrictive than regulations and guid-
ance issued by the Secretary of Agriculture
pursuant to subsections (a) and (b) of section
10 of the Child Nutrition Act (42 U.S.C. 1779)
and sections 9(f)(1) and 17(a) of the Richard
B. Russell National School Lunch Act (42
U.S.C. 1758(f)(1), 1766(a)), as those regulations
and guidance apply to schools;

(4) establishes a plan for measuring imple-
mentation of the local wellness policy, in-
cluding designation of 1 or more persons
within the local educational agency or at
each school, as appropriate, charged with
operational responsibility for ensuring that
the school meets the local wellness policy;
and

(5) involves parents, students, representa-
tives of the school food authority, the school
board, school administrators, and the public
in the development of the school wellness
policy.

(b) TECHNICAL ASSISTANCE AND BEST PRAC-
TICES.—

(1) IN GENERAL.—The Secretary, in coordi-
nation with the Secretary of Education and
in consultation with the Secretary of Health
and Human Services, acting through the
Centers for Disease Control and Prevention,
shall make available to local educational
agencies, school food authorities, and State
educational agencies, on request, informa-
tion and technical assistance for use in—

(A) establishing healthy school nutrition
environments;

(B) reducing childhood obesity; and

(C) preventing diet-related chronic dis-
eases.

(2) CONTENT.—Technical assistance pro-
vided by the Secretary under this subsection
shall—

(A) include relevant and applicable exam-
ples of schools and local educational agen-
cies that have taken steps to offer healthy
options for foods sold or served in schools;

(B) include such other technical assistance
as is required to carry out the goals of pro-
moting sound nutrition and establishing
healthy school nutrition environments that
are consistent with this section;

(C) be provided in such a manner as to be
consistent with the specific needs and re-
quirements of local educational agencies;
and

(D) be for guidance purposes only and not
be construed as binding or as a mandate to
schools, local educational agencies, school
food authorities, or State educational agen-
cies.

(3) FUNDING.—

(A) IN GENERAL.—On July 1, 2006, out of any
funds in the Treasury not otherwise appro-
priated, the Secretary of the Treasury shall
transfer to the Secretary of Agriculture to
carry out this subsection $4,000,000, to re-
main available until September 30, 2009.

(B) RECEIPT AND ACCEPTANCE.—The Sec-
retary shall be entitled to receive, shall ac-
cept, and shall use to carry out this sub-
section the funds transferred under subpara-
graph (A), without further appropriation.
SEC. 205. TEAM NUTRITION NETWORK.

(a) TEAM NUTRITION NETWORK.—Section 19
of the Child Nutrition Act of 1966 (42 U.S.C.
1788) is amended to read as follows:

“SEC. 19. TEAM NUTRITION NETWORK.

‘‘(a) PURPOSES.—The purposes of the team
nutrition network are—

‘(1) to establish State systems to promote
the nutritional health of school children of
the United States through nutrition edu-
cation and the use of team nutrition mes-
sages and material developed by the Sec-
retary, and to encourage regular physical ac-
tivity and other activities that support
healthy lifestyles for children, including
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those based on the most recent Dietary
Guidelines for Americans published under
section 301 of the National Nutrition Moni-
toring and Related Research Act of 1990 (7
U.S.C. 5341);

‘“(2) to provide assistance to States for the
development of comprehensive and inte-
grated nutrition education and active living
programs in schools and facilities that par-
ticipate in child nutrition programs;

‘“(3) to provide training and technical as-
sistance and disseminate team nutrition
messages to States, school and community
nutrition programs, and child nutrition food
service professionals;

‘“(4) to coordinate and collaborate with
other nutrition education and active living
programs that share similar goals and pur-
poses; and

‘“(5) to identify and share innovative pro-
grams with demonstrated effectiveness in
helping children to maintain a healthy
weight by enhancing student understanding
of healthful eating patterns and the impor-
tance of regular physical activity.

“(b) DEFINITION OF TEAM NUTRITION NET-
WORK.—In this section, the term ‘team nutri-
tion network’ means a statewide multidisci-
plinary program for children to promote
healthy eating and physical activity based
on scientifically valid information and sound
educational, social, and marketing prin-
ciples.

“(c) GRANTS.—

‘(1) IN GENERAL.—Subject to the avail-
ability of funds for use in carrying out this
section, in addition to any other funds made
available to the Secretary for team nutrition
purposes, the Secretary, in consultation with
the Secretary of Education, may make
grants to State agencies for each fiscal year,
in accordance with this section, to establish
team nutrition networks to promote nutri-
tion education through—

“(A) the use of team nutrition network
messages and other scientifically based in-
formation; and

“(B) the promotion of active lifestyles.

“(2) FORM.—A portion of the grants pro-
vided under this subsection may be in the
form of competitive grants.

“(3) FUNDS FROM NONGOVERNMENTAL
SOURCES.—In carrying out this subsection,
the Secretary may accept cash contributions
from nongovernmental organizations made
expressly to further the purposes of this sec-
tion, to be managed by the Food and Nutri-
tion Service, for use by the Secretary and
the States in carrying out this section.

‘(d) ALLOCATION.—Subject to the avail-
ability of funds for use in carrying out this
section, the total amount of funds made
available for a fiscal year for grants under
this section shall equal not more than the
sum of—

‘(1) the product obtained by multiplying Y2
cent by the number of lunches reimbursed
through food service programs under the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1751 et seq.) during the second
preceding fiscal year in schools, institutions,
and service institutions that participate in
the food service programs; and

‘“(2) the total value of funds received by
the Secretary in support of this section from
nongovernmental sources.

‘“‘(e) REQUIREMENTS FOR STATE PARTICIPA-
TION.—To be eligible to receive a grant under
this section, a State agency shall submit to
the Secretary a plan that—

‘(1) is subject to approval by the Sec-
retary; and

‘“(2) is submitted at such time and in such
manner, and that contains such information,
as the Secretary may require, including—

““(A) a description of the goals and pro-
posed State plan for addressing the health
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and other consequences of children who are
at risk of becoming overweight or obese;

‘(B) an analysis of the means by which the
State agency will use and disseminate the
team nutrition messages and material devel-
oped by the Secretary;

‘(C) an explanation of the ways in which
the State agency will use the funds from the
grant to work toward the goals required
under subparagraph (A), and to promote
healthy eating and physical activity and fit-
ness in schools throughout the State;

‘(D) a description of the ways in which the
State team nutrition network messages and
activities will be coordinated at the State
level with other health promotion and edu-
cation activities;

‘“(E) a description of the consultative proc-
ess that the State agency employed in the
development of the model nutrition and
physical activity programs, including con-
sultations with individuals and organiza-
tions with expertise in promoting public
health, nutrition, or physical activity;

“(F) a description of how the State agency
will evaluate the effectiveness of each pro-
gram developed by the State agency;

“(G) an annual summary of the team nu-
trition network activities;

‘“‘(H) a description of the ways in which the
total school environment will support
healthy eating and physical activity; and

““(I) a description of how all communica-
tions to parents and legal guardians of stu-
dents who are members of a household re-
ceiving or applying for assistance under the
program shall be in an understandable and
uniform format and, to the maximum extent
practicable, in a language that parents and
legal guardians can understand.

‘“(f) STATE COORDINATOR.—Each State that
receives a grant under this section shall ap-
point a team nutrition network coordinator
who shall—

‘(1) administer and coordinate the team
nutrition network within and across schools,
school food authorities, and other child nu-
trition program providers in the State; and

“(2) coordinate activities of the Secretary,
acting through the Food and Nutrition Serv-
ice, and State agencies responsible for other
children’s health, education, and wellness
programs to implement a comprehensive, co-
ordinated team nutrition network program.

‘(g) AUTHORIZED ACTIVITIES.—A State
agency that receives a grant under this sec-
tion may use funds from the grant—

“(1)(A) to collect, analyze, and disseminate
data regarding the extent to which children
and youths in the State are overweight,
physically inactive, or otherwise suffering
from nutrition-related deficiencies or disease
conditions; and

‘“(B) to identify the programs and services
available to meet those needs;

‘“(2) to implement model elementary and
secondary education curricula using team
nutrition network messages and material de-
veloped by the Secretary to create a com-
prehensive, coordinated nutrition and phys-
ical fitness awareness and obesity prevention
program;

“(3) to implement pilot projects in schools
to promote physical activity and to enhance
the nutritional status of students;

‘(4 to improve access to local foods
through farm-to-cafeteria activities that
may include the acquisition of food and the
provision of training and education;

‘““(6) to implement State guidelines in
health (including nutrition education and
physical education guidelines) and to empha-
size regular physical activity during school
hours;

‘“(6) to establish healthy eating and life-
style policies in schools;

“(T) to provide training and technical as-
sistance to teachers and school food service
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professionals consistent with the purposes of
this section;

‘“(8) to collaborate with public and private
organizations, including community-based
organizations, State medical associations,
and public health groups, to develop and im-
plement nutrition and physical education
programs targeting lower income children,
ethnic minorities, and youth at a greater
risk for obesity.

““(h) LOCAL NUTRITION AND PHYSICAL ACTIV-
ITY GRANTS.—

‘(1 IN GENERAL.—Subject to the avail-
ability of funds to carry out this subsection,
the Secretary, in consultation with the Sec-
retary of Education, shall provide assistance
to selected local educational agencies to cre-
ate healthy school nutrition environments,
promote healthy eating habits, and increase
physical activity, consistent with the Die-
tary Guidelines for Americans published
under section 301 of the National Nutrition
Monitoring and Related Research Act of 1990
(7 U.S.C. 5341), among elementary and sec-
ondary education students.

‘“(2) SELECTION OF SCHOOLS.—In selecting
local educational agencies for grants under
this subsection, the Secretary shall—

‘“(A) provide for the equitable distribution
of grants among—

‘(i) urban, suburban, and rural schools;
and

‘‘(ii) schools with varying family income
levels;

‘“(B) consider factors that affect need, in-
cluding local educational agencies with sig-
nificant minority or low-income student
populations; and

‘(C) establish a process that allows the
Secretary to conduct an evaluation of how
funds were used.

‘(3) REQUIREMENT FOR PARTICIPATION.—To
be eligible to receive assistance under this
subsection, a local educational agency shall,
in consultation with individuals who possess
education or experience appropriate for rep-
resenting the general field of public health,
including nutrition and fitness professionals,
submit to the Secretary an application that
shall include—

‘“(A) a description of the need of the local
educational agency for a nutrition and phys-
ical activity program, including an assess-
ment of the nutritional environment of the
school;

‘“(B) a description of how the proposed
project will improve health and nutrition
through education and increased access to
physical activity;

“(C) a description of how the proposed
project will be aligned with the local
wellness policy required under section 204 of
the Child Nutrition and WIC Reauthorization
Act of 2004;

‘(D) a description of how funds under this
subsection will be coordinated with other
programs under this Act, the Richard B. Rus-
sell National School Lunch Act (42 U.S.C.
1751 et seq.), or other Acts, as appropriate, to
improve student health and nutrition;

‘“(E) a statement of the measurable goals
of the local educational agency for nutrition
and physical education programs and pro-
motion;

‘“(F) a description of the procedures the
agency will use to assess and publicly report
progress toward meeting those goals; and

‘“(G) a description of how communications
to parents and guardians of participating
students regarding the activities under this
subsection shall be in an understandable and
uniform format, and, to the extent maximum
practicable, in a language that parents can
understand.

‘‘(4) DURATION.—Subject to the availability
of funds made available to carry out this
subsection, a local educational agency re-
ceiving assistance under this subsection
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shall conduct the project during a period of
3 successive school years beginning with the
initial fiscal year for which the local edu-
cational agency receives funds.

“(6) AUTHORIZED ACTIVITIES.—An eligible
applicant that receives assistance under this
subsection—

‘“(A) shall use funds provided to—

‘(i) promote healthy eating through the
development and implementation of nutri-
tion education programs and curricula based
on the Dietary Guidelines for Americans
published under section 301 of the National
Nutrition Monitoring and Related Research
Act of 1990 (7 U.S.C. 5341); and

‘“(ii) increase opportunities for physical ac-
tivity through after school programs, ath-
letics, intramural activities, and recess; and

“(B) may use funds provided to—

‘(i) educate parents and students about
the relationship of a poor diet and inactivity
to obesity and other health problems;

‘(i) develop and implement physical edu-
cation programs that promote fitness and
lifelong activity;

‘“(iii) provide training and technical assist-
ance to food service professionals to develop
more appealing, nutritious menus and rec-
ipes;

‘(iv) incorporate nutrition education into
physical education, health education, and
after school programs, including athletics;

‘““(v) involve parents, nutrition profes-
sionals, food service staff, educators, com-
munity leaders, and other interested parties
in assessing the food options in the school
environment and developing and imple-
menting an action plan to promote a bal-
anced and healthy diet;

‘(vi) provide nutrient content or nutrition
information on meals served through the
school lunch program established under the
Richard B. Russell National School Lunch
Act (42 U.S.C. 1751 et seq.) and the school
breakfast program established by section 4 of
this Act and items sold a la carte during
meal times;

‘(vil) encourage the increased consump-
tion of a variety of healthy foods, including
fruits, vegetables, whole grains, and low-fat
dairy products, through new initiatives to
creatively market healthful foods, such as
salad bars and fruit bars;

‘“(viii) offer healthy food choices outside
program meals, including by making low-fat
and nutrient dense options available in vend-
ing machines, school stores, and other
venues; and

‘“(ix) provide nutrition education, includ-
ing sports nutrition education, for teachers,
coaches, food service staff, athletic trainers,
and school nurses.

‘“(6) REPORT.—Not later than 18 months
after completion of the projects and evalua-
tions under this subsection, the Secretary
shall—

“(A) submit to the Committee on Edu-
cation and the Workforce of the House of
Representatives and the Committee on
Health, Education, Labor, and Pensions and
the Committee on Agriculture, Nutrition
and Forestry of the Senate a report describ-
ing the results of the evaluation under this
subsection; and

‘(B) make the report available to the pub-
lic, including through the Internet.

“(1) NUTRITION EDUCATION SUPPORT.—In
carrying out the purpose of this section to
support nutrition education, the Secretary
may provide for technical assistance and
grants to improve the quality of school
meals and access to local foods in schools
and institutions.

“(j) LIMITATION.—Material prepared under
this section regarding agricultural commod-
ities, food, or beverages, must be factual and
without bias.
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(k) TEAM NUTRITION NETWORK INDE-
PENDENT EVALUATION.—

‘(1 IN GENERAL.—Subject to the avail-
ability of funds to carry out this subsection,
the Secretary shall offer to enter into an
agreement with an independent, non-
partisan, science-based research organiza-
tion—

‘““(A) to conduct a comprehensive inde-
pendent evaluation of the effectiveness of
the team nutrition initiative and the team
nutrition network under this section; and

‘“(B) to identify best practices by schools
in—

‘(i) improving student understanding of
healthful eating patterns;

‘“(ii) engaging students in regular physical
activity and improving physical fitness;

‘‘(iii) reducing diabetes and obesity rates
in school children;

‘“(iv) improving student nutrition behav-
iors on the school campus, including by in-
creasing healthier meal choices by students,
as evidenced by greater inclusion of fruits,
vegetables, whole grains, and lean dairy and
protein in meal and snack selections;

‘“(v) providing training and technical as-
sistance for food service professionals result-
ing in the availability of healthy meals that
appeal to ethnic and cultural taste pref-
erences;

‘“(vi) linking meals programs to nutrition
education activities;

“(vii) successfully involving parents,
school administrators, the private sector,
public health agencies, nonprofit organiza-
tions, and other community partners;

‘“(viii) ensuring the adequacy of time to
eat during school meal periods; and

“(ix) successfully generating revenue
through the sale of food items, while pro-
viding healthy options to students through
vending, student stores, and other venues.

‘(2) REPORT.—Not later than 3 years after
funds are made available to carry out this
subsection, the Secretary shall submit to the
Committee on Education and the Workforce
of the House of Representatives, the Com-
mittee on Health, Education, Labor, and
Pensions and the Committee on Agriculture,
Nutrition, and Forestry of the Senate a re-
port describing the findings of the inde-
pendent evaluation.

‘(1) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion.”.

(b) CONFORMING  AMENDMENT.—Section
21(c)(2)(E) of the Richard B. Russell National
School Lunch Act (42 U.S.C. 1769b-1(c)(2)(E))
is amended by striking ‘¢, including’ and all
that follows through ‘‘1966°’.

SEC. 206. REVIEW OF BEST PRACTICES IN THE
BREAKFAST PROGRAM.

(a) REVIEW.—

(1) IN GENERAL.—Subject to the avail-
ability of funds under subsection (c), the Sec-
retary of Agriculture shall enter into an
agreement with a research organization to
collect and disseminate a review of best
practices to assist school food authorities in
addressing existing impediments at the
State and local level that hinder the growth
of the school breakfast program under sec-
tion 4 of the Child Nutrition Act of 1966 (42
U.S.C. 1773).

(2) RECOMMENDATIONS.—The review shall
describe model breakfast programs and offer
recommendations for schools to overcome
obstacles, including—

(A) the length of the school day;

(B) bus schedules; and

(C) potential increases in costs at the
State and local level.

(b) DISSEMINATION.—Not later than 1 year
after the date of enactment of this Act, the
Secretary shall—



June 23, 2004

(1) make the review required under sub-
section (a) available to school food authori-
ties via the Internet, including recommenda-
tions to improve participation in the school
breakfast program; and

(2) transmit to Committee on Education
and the Workforce of the House of Rep-
resentatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate a copy of the review.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as are necessary to carry out this sec-
tion.

TITLE III—COMMODITY DISTRIBUTION

PROGRAMS
COMMODITY DISTRIBUTION PRO-
GRAMS.

Section 15 of the Commodity Distribution
Reform Act and WIC Amendments of 1987 (7
U.S.C. 612c note; Public Law 100-237) is
amended by striking subsection (e).

TITLE IV—_MISCELLANEOUS
SEC. 401. SENSE OF CONGRESS REGARDING EF-
FORTS TO PREVENT AND REDUCE
CHILDHOOD OBESITY.

(a) FINDINGS.—Congress finds that—

(1) childhood obesity in the United States
has reached critical proportions;

(2) childhood obesity is associated with nu-
merous health risks and the incidence of
chronic disease later in life;

(3) the prevention of obesity among chil-
dren yields significant benefits in terms of
preventing disease and the health care costs
associated with such diseases;

(4) further scientific and medical data on
the prevalence of childhood obesity is nec-
essary in order to inform efforts to fight
childhood obesity; and

(5) the State of Arkansas—

(A) is the first State in the United States
to have a comprehensive statewide initiative
to combat and prevent childhood obesity
by—

(i) annually measuring the body mass
index of public school children in the State
from kindergarten through 12th grade; and

(ii) providing that information to the par-
ents of each child with associated informa-
tion about the health implications of the
body mass index of the child;

(B) maintains, analyzes, and reports on an-
nual and longitudinal body mass index data
for the public school children in the State;
and

(C) develops and implements appropriate
interventions at the community and school
level to address obesity, the risk of obesity,
and the condition of being overweight, in-
cluding efforts to encourage healthy eating
habits and increased physical activity.

(b) SENSE OF CONGRESS.—It is the sense of
Congress that—

(1) the State of Arkansas, in partnership
with the University of Arkansas for Medical
Sciences and the Arkansas Center for Health
Improvement, should be commended for its
leadership in combating childhood obesity;
and

(2) the efforts of the State of Arkansas to
implement a statewide initiative to combat
and prevent childhood obesity are exemplary
and could serve as a model for States across
the United States.

TITLE V-IMPLEMENTATION
SEC. 501. GUIDANCE AND REGULATIONS.

(a) GUIDANCE.—AS soon as practicable after
the date of enactment of this Act, the Sec-
retary of Agriculture shall issue guidance to
implement the amendments made by sec-
tions 102, 103, 104, 105, 106, 107, 111, 116, 119(c),
119(g), 120, 126(b), 126(c), 201, 203(a)(3), 203(b),
203(c)(b), 203(e)(3), 203(e)(4), 203(e)(5), 203(e)(6),
203(e)(7), 203(e)(10), and 203(h)(1).

(b) INTERIM FINAL REGULATIONS.—The Sec-
retary may promulgate interim final regula-

SEC. 301.
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tions to implement the amendments de-
scribed in subsection (a).

(c) REGULATIONS.—Not later than 2 years
after the date of enactment of this Act, the
Secretary shall promulgate final regulations
to implement the amendments described in
subsection (a).

SEC. 502. EFFECTIVE DATES.

(a) IN GENERAL.—Except as otherwise pro-
vided in this Act, this Act and the amend-
ments made by this Act take effect on the
date of enactment of this Act.

(b) SPECIAL EFFECTIVE DATES.—

(1) JULY 1, 2004.—The amendments made by
sections 106, 107, 126(c), and 201 take effect on
July 1, 2004.

(2) OCTOBER 1, 2004.—The amendments made
by sections 119(c), 119(g), 202(a), 203(a), 203(b),
203(c)(1), 203(c)(b), 203(e)(5), 203(e)(8),
203(e)(10), 203(e)(13), 203(f), 203(h)(1), and
203(h)(2) take effect on October 1, 2004.

(3) JANUARY 1, 2005.—The amendments made
by sections 116(f)(1) and 116(f)(3) take effect
on January 1, 2005.

(4) JULY 1, 20056.—The amendments made by
sections 102, 104, 105, 111, and 126(b) take ef-
fect on July 1, 2005.

(5) OCTOBER 1, 2005.—The amendments made
by sections 116(d) and 203(e)(9) take effect on
October 1, 2005.

Mr. CRAPO. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—————

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2005—Continued

Mr. WARNER. In consultation with
the majority leader, the distinguished
Democratic leader, and the Democratic
whip, Senator LEVIN and I have worked
out a series of steps we are going to
begin to take in seriatim at this time.
The first step is that I yield the floor
such that the Chair can recognize the
Senator from Wisconsin.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

AMENDMENT NO. 3400

Mr. FEINGOLD. I ask for regular
order with regard to amendment No.
3400.

The PRESIDING OFFICER. The
amendment is now pending.

Mr. FEINGOLD. Mr. President, I un-
derstand there will be a second-degree
amendment offered to my amendment
which is to bring a small measure of re-
lief to military families by allowing
the FMLA-eligible family members of
deployed personnel to be able to use
the FMLA benefits for issues directly
related to or resulting from their loved
one’s deployment. This has been ac-
cepted by the body previously and put
into other legislation. It was certainly
my hope that we would be able to move
forward with this. It is something our
military families desperately mneed.
However, it is my understanding that
this second-degree amendment would
require protracted debate. It is in our
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interest to move this important De-
partment of Defense authorization bill
forward.

Mr. WARNER. If the Senator would
withhold.

Mr. FEINGOLD. I yield to the Sen-
ator.

AMENDMENT NO. 3475 TO AMENDMENT NO. 3400

(Purpose: To enable military family mem-
bers to take time off to attend to deploy-
ment-related business, tasks, and other fam-
ily issues.)

Mr. WARNER. There is at the desk a
second-degree amendment which I sub-
mit on behalf of Senator GREGG and
myself.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislative clerk read as follows:

The Senator from Virginia [Mr. WARNER],
for Mr. GREGG, for himself and Mr. WARNER,
proposes an amendment 3475 to amendment
3400.

(The amendment is printed in today’s
RECORD under ‘“Text of Amendments.”’)

Mr. GREGG. Mr. President, Senator
FEINGOLD has offered an amendment
intended to help military families who
have a family member activated in
support of a contingency operation.
First of all, I make it clear that all of
us want to assist families placed in the
difficult position of operating with one
family member called to duty.

That is why the underlying bill con-
tains provisions such as permanently
increasing the Family Separation Al-
lowance, FSA, payable to deployed
servicemen and women with depend-
ents up to $250 a month.

But the proposal made by Senator
FEINGOLD to expand the Family Med-
ical Leave Act is not the right ap-
proach. I rise to offer an alternative
proposal as a second-degree amend-
ment. The amendment I am offering
today presents military families a
much better method for obtaining the
flexibility they may need to prepare
for activation and to keep the family
running while a family member is
called to duty.

The Feingold amendment would offer
some employees unpaid leave. My
amendment will offer paid leave. While
the Feingold amendment applies only
to those military family members that
work for employers with 50 or more
employees, and offers no assistance at
all to individuals who work for smaller
employers, my amendment will apply
to all military family employees sub-
ject to the Fair Labor Standards Act.

The Feingold amendment will also
create uncertainty and animosity in
the workplace by giving employees the
vaguely defined right to take intermit-
tent leave with minimal notice for any
‘‘issue relating to ‘‘the family mem-
ber’s service’’—a phrase which can be
interpreted to cover just about any ac-
tivity.

My amendment, on the other hand
offers a clear method for earning and
using paid leave time.

The Feingold amendment is a man-
date in search of a problem—no need
has been demonstrated for it and in
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fact, in a recent survey of activated
Armed Service members’ spouses, 80
percent stated that their employers
were supportive of their need to com-
plete pre-activation tasks.

In light of this existing support by
employers, my amendment creates a
voluntary system of adding flextime to
the work schedule. Therefore, employ-
ers who already have programs in place
to accommodate military families will
have the option of maintaining those
programs or adopting a flextime initia-
tive, they will not be forced to add an-
other complicated layer onto the al-
ready confusing Family and Medical
Leave law.

I also point out that the Feingold
amendment has never been the subject
of a single House or Senate hearing. I
am sure that many of my colleagues,
like me, have heard from businesses
concerned about the difficulties they
will face in interpreting and imple-
menting the Feingold amendment.

Flextime proposals, however, have
been vetted in no fewer than 8 hearings
in the Senate and the U.S. House of
Representatives. There is also concerns
that the Feingold amendment may
threaten the operation of military
bases. According to the Department of
Defense. “‘If a major military unit were
deployed from a single base, this policy
could effectively shut down the instal-
lation depending upon the number of
family member employees covered.”

My amendment would not present
such a threat to military installations
because it does not apply to public em-
ployees.

Finally, Mr. President, I recognize
that all of us want to do what we can
to ease the burden on families who
have a family member—be it a spouse,
parent or child—serving to protect our
nation. The sacrifice they are willing
to make is nothing short of remark-
able. I believe the approach I am offer-
ing here today is the best way to help
these families. I urge my colleagues to
support my amendment.

Mr. KENNEDY. Mr. President, the
Feingold amendment builds on a time
tested law, the Family Medical Leave
Act, to allow family members flexi-
bility to prepare to send their loved
ones to Iraq, Afghanistan, and else-
where abroad to fight on behalf of their
Nation. The Family Medical Leave Act
has helped more than 35 million Ameri-
cans over the last 10 years. It will help
even more under the Feingold amend-
ment. The amendment will allow fam-
ily members to take the time off they
need to meet child care needs, care for
elderly parents, and otherwise balance
their family responsibilities as their
loved ones prepare for active duty.

The reason this laudable Feingold
amendment is being withdrawn is be-
cause our colleagues on the other side
of the aisle want to give our military
families a pay cut.

Corporate profits are growing, while
worker wages are not. Yet Republicans
keep trying to implement more poli-
cies that are bad for workers. First,
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Republicans took away overtime pro-
tections from millions of Americans.
Now, they want to give employers addi-
tional power to decide how workers are
to be compensated for their overtime
work.

The Fair Labor Standards Act,
FLSA, currently requires employers to
pay workers time-and-a-half for hours
worked in excess of 40 per week. When
workers put in overtime hours now,
they have a right to time and half pay,
and they have total control over how
or when to use that pay.

The Gregg amendment would allow
employers to pay workers nothing for
overtime work at the time the work is
performed, in exchange for a promise of
a new schedule. Under current law, em-
ployers are free to offer more flexible
schedules. The only difference is that
they have to pay workers for their
overtime hours.

For those who work overtime, over-
time pay constitutes 25 percent of their
pay. Middle class families, already
squeezed in today’s economy, rely on
these added earnings for their chil-
dren’s college tuition, their own retire-
ment, or even to meet their monthly
bills. In fact, millions of workers de-
pend on cash overtime to make ends
meet and pay their housing, food and
healthcare bills.

The Gregg proposal has insufficient
enforcement provisions to ensure that
employees will not be forced to change
their schedules instead of getting over-
time pay. This will mean a pay cut for
millions of Americans. Workers de-
serve a pay raise, not a pay cut.

Mr. LEAHY. Mr. President, I rise
today to express my strong support for
the amendment offered by Senator
FEINGOLD.

Senator FEINGOLD’s amendment,
which I am proud to cosponsor, would
allow the work of the Inspector Gen-
eral of the Coalition Provisional Au-
thority, CPA-IG, to continue its work
uninterrupted after the June 30
handover.

This is critical. Congress provided
more than $18 billion to rebuild Iraq,
roughly the same amount that we
spend on the rest of the world com-
bined. Congress jammed through the
Iraq supplemental appropriations bill
in an extremely short time, without a
sufficient number of hearings, into a
very chaotic environment without the
usual financial controls.

Recognizing this reality, Congress
created a strong, independent inspector
general to help police these funds.

In the months that followed passage
of the Iraq supplemental, we heard nu-
merous reports of waste, fraud, and
abuse. If anything, this should have
sent a clear signal to the administra-
tion and Congress that we need more—
not less—oversight of these funds.

It defies logic then that the State De-
partment is now proposing to weaken
the one entity that Congress specifi-
cally tasked with keeping track of
these tax dollars.

The State Department’s plan could
undermine the independence of this in-
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spector general and disrupt this impor-
tant work, reducing Congress’s ability
to account for these funds. It is
unlocking the vault to those who want
to cheat us.

The State Department also has told
the Appropriations Committee that it
will have to create 25 new positions to
handle the work in Iraq.

Let me get this straight. We want to
close down an IG that has about 60 peo-
ple in place, which are actively con-
ducting audits and rooting out waste,
fraud, and abuse.

After the administration is finished
closing down that office, they will turn
around and hire 25 new people to do the
same work—only through at a lower
level office at the State Department.

Why on Earth would we want to do
this? At a time when we are hearing
weekly reports of abuse by Halliburton
and others, why would we want to re-
invent the wheel? Why would we down-
grade the status of the CPA-IG and un-
dermine its independence? It just does
not make any sense.

This is why the amendment offered
by the Senator from Wisconsin is so
important.

This is why I support his amendment.

Last year Senator FEINGOLD and I of-
fered an amendment to the supple-
mental bill for Iraq and Afghanistan
that established an inspector general
for the Coalition Provisional Authority
so that there would be one auditing
body completely focused on ensuring
taxpayer dollars are spent wisely and
efficiently, and that this effort is free
of waste, fraud, and abuse.

Today the CPA, as we all know, is
phasing out, but the reconstruction ef-
fort has only just begun. According to
the Congressional Research Service, as
of May 18, only $4.2 billion of the $18.4
billion Congress appropriated for re-
construction in November had even
been obligated. This amendment would
ensure that the inspector general’s of-
fice can continue its important work
even after June 30 rather than being
compelled to start wrapping up and
shutting down while so much impor-
tant work remains to be done.

It renames the Office of the CPA IG,
changing it to Special Inspector Gen-
eral for Iraq Reconstruction. The
amendment establishes that this in-
spector general shall continue oper-
ating until the lion’s share of the
money Congress has appropriated to
date for the Iraq relief and reconstruc-
tion fund has been obligated.

American taxpayers have been asked
to shoulder a tremendous burden when
it comes to the reconstruction of Iraq.
Over 20 billion taxpayer dollars have
been appropriated for the Iraq relief
and reconstruction fund. That is more
than the entire fiscal year 2004 Foreign
Operations annual appropriation. It is
more than the entire fiscal year 2004
Foreign Operations annual appropria-
tion. This is a tremendous sum to de-
vote to one country.

We all agreed last year that it re-
quired an entity on the ground, exclu-
sively focused on this effort, to ensure
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adequate funding and oversight. We
agreed that we need a qualified, inde-
pendent watchdog with all the powers
and the authorities that accrue to in-
spectors general under the Inspector
General Act of 1978. We agreed that
business as usual whereby individual
agency IG’s attempt to oversee this
mammoth effort in addition to every-
thing else the agency does it simply
not appropriate in this case.

There is nothing ordinary about the
nature of the U.S. taxpayer investment
in Iraq. Ordinary measures will not suf-
fice.

This amendment modifies the legisla-
tion creating this IG to ensure that it
does not disappear along with the CPA,
but instead continues to operate until
the amount of reconstruction spending
in Iraq more closely resembles other
large bilateral foreign assistance pro-
grams, which are overseen by existing
agency inspectors general. Specifically,
to phases out the special IG after 80
percent of the Iraq Relief and Recon-
struction Fund appropriated to date is
obligated. If that fund grows substan-
tially in the next calendar, then Con-
gress can consider the wisdom of ad-
justing this mandate accordingly.

Let there be no confusion, this in-
spector general is only tasked with
overseeing how U.S. taxpayer dollars
are spent. It does not have a mandate
to oversee Iraqi resources. That is not
what this is about. So there is nothing
at all in continuing this operation that
is inconsistent with the transfer of sov-
ereignty on June 30.

Because the Department of Defense
has responsibility for what is hap-
pening to some reconstruction dollars
and the Department of State will have
responsibility going forward, it makes
good sense to have a focused IG on the
ground who is able to see the entire
picture at once—not being completely
required to just focus on the State De-
partment position or just focus on the
Department of Defense portion. This
amendment is in no way hostile to the
reconstruction effort. This amendment
is about trying to get it right.

Suggesting that a special inspector
general’s office continues to be in order
in Iraq is hardly revolutionary. As I
have mentioned, the reconstruction
budget for Iraq is bigger than the en-
tire fiscal year 2004 Foreign Operations
Appropriations bill. Yet five different
inspectors general—at USAID, at the
State Department, at the Defense De-
partment, at the Treasury, and at the
Export-Import Bank—are charged with
overseeing portions of that account. In
fact, currently some 41 Federal estab-
lishments and designated Federal enti-
ties with annual budgets less than $21
billion have their own, independent,
statutorily mandated inspector gen-
eral, from the Railroad Retirement
Board to the Smithsonian Institution.
We ask for focused accountability when
taxpayer dollars are a stake in these
situations. We must demand the same
in Iraq.

Obviously, when you are talking
about $20 billion just for this Iraq situ-
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ation, we have to do the same thing.
We must demand the same in Iraq.

To date, the Inspector General for
the Coalition Provisional Authority
has made important progress, and has
some 30 active investigations and 19
audits underway. A whistleblower hot-
line established by the inspector gen-
eral has received hundreds of calls.
This is clearly not the time to pull the
plug on his important effort.

I urge my colleagues to support this
amendment. This is the critical point:
To oppose this amendment is to vote
for less oversight of the reconstruction
effort in Iraq than we have today. It is
a step backward if we don’t. We cannot
abdicate our oversight responsibility.
The stakes are far too high for that.

AMENDMENT NO. 3400 WITHDRAWN

Mr. FEINGOLD. In light of the offer-
ing of the second-degree amendment, I
am about to ask unanimous consent to
withdraw my amendment, but I first
indicate how important it is we provide
this FMLA benefit to these families.
Obviously, this issue will return, but in
the spirit of trying to resolve this issue
and move the bill forward, I now ask
unanimous consent to withdraw my
amendment No. 3400.

Mr. WARNER. No objection.

The PRESIDING OFFICER.
amendment is withdrawn.

AMENDMENT NO. 3475 WITHDRAWN

Mr. WARNER. And the second-degree
amendment likewise is withdrawn.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. REID. Before the Senator from
Wisconsin leaves the Senate, I want
the record to indicate he has worked
hard on issues relating to veterans.
This is no exception.

I know the Senator, when he travels
home to Wisconsin, will meet with
American Legion, Veterans of Foreign
Wars, and other such assembled groups.
By looking at this record, they should
understand what the Senator from Wis-
consin has tried to do for the veterans
of this country. I applaud and com-
mend the Senator from Wisconsin for
his tenacity. And he will be back,
knowing the Senator from Wisconsin,
to fight another day.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

AMENDMENT NO. 3288

Mr. FEINGOLD. Mr. President, I now
ask for the regular order with regard to
amendment No. 3288.

The PRESIDING OFFICER. The
amendment is pending.

Mr. FEINGOLD. Mr. President, for
this amendment, which I offered ear-
lier and had the yeas and nays ordered
on, I now ask unanimous consent that
the yeas and nays be vitiated.

The PRESIDING OFFICER. Is there
objection?

Mr. WARNER. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FEINGOLD. Mr. President, I
thank the chairman of the committee

The
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for his cooperation and for his support
on this important amendment, which I
understand will be accepted. This
amendment allows the important work
of the Inspector General of the CPA in
Iraq to continue after the June 30 tran-
sition.

We are talking here about $20 billion
of American taxpayers’ dollars. Only
about $4.5 billion has already been con-
tracted for. So the remainder is still
going to be expended. There are a great
deal of audits and other efforts being
made on the ground. That should con-
tinue. This has to do with protecting
the American taxpayers.

I am delighted both the chairman
and ranking member have expressed
support for this amendment. I am con-
fident, with their assurances, that this
amendment will make it all the way
through the process and become the
law of the land so this fine work of this
inspector general can continue.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, the
matter has been discussed between my-
self, Senator LEVIN, Senator HARRY
REID, and the distinguished Senator
from Wisconsin. The concept of the in-
spector general is a proven concept. It
is a valuable concept in the adminis-
tration of our expenditures to have ac-
countability.

We shall work on it to see that from
that conference evolves, hopefully, an
amendment that is a part of the stat-
ute to be incorporated eventually from
the conference report that reflects the
goals the Senator has set out. That is
correct.

Mr. FEINGOLD. Mr. President, as to
the amendment as we have crafted it,
which was carefully and specifically
crafted, I take the chairman’s com-
ment to indicate the approach we have
taken in the Senate is the approach he
will be advocating in conference.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I thank
and congratulate the Senator from
Wisconsin for this amendment. He has
been an absolute bulldog when it comes
to protecting taxpayers’ dollars, just as
he has been a fighter for veterans, as in
his previous discussion.

I want to tell him I know we will be
fighting with all of our energy in con-
ference to retain this provision. It is
vitally important there be this kind of
an inspector general review and an in-
spector general who has the kind of
independent power the Senator from
Wisconsin has always fought for. We
intend to do exactly that, to carry out,
to wage his battle in conference to re-
tain this provision.

Mr. WARNER. Mr. President, I join
in thanking the Senator for his co-
operation.

I draw the attention of the ranking
member to suggest at this point in
time we clear a package of managers’
amendments.

Mr. LEVIN. We need to pass this
amendment first.
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Mr. WARNER. Yes, please.

The PRESIDING OFFICER. The
Feingold amendment is still the pend-
ing question.

Mr. FEINGOLD. Mr. President, I urge
that the amendment be adopted.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3288) was agreed
to.

Mr. WARNER. I move to reconsider
the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. LEAHY. Mr. President, I rise
today to speak about a very simple
amendment that everyone should sup-
port. This amendment requires the In-
spector General of the Department of
Defense (DOD-IG), in consultation with
the Inspectors General of the State De-
partment and the CIA, to conduct a
comprehensive investigation into the
programs and activities of the Iraaqi
National Congress.

Over the last 10 years, we have seen
funds from the U.S. Government spent
in highly questionable, if not fraudu-
lent ways, including money spent on
oil paintings and health club member-
ships.

But this is only the tip of the ice-
berg. A number of serious questions re-
main unanswered concerning the INC.
Here are a couple of examples:

First, the INC spent millions in set-
ting up offices around the world, in-
cluding London, Prague, Damacus, and
Tehran. The State Department’s inter-
nal documents indicated that they
really had no idea of what was hap-
pening in some of these offices—espe-
cially Tehran. In light of the recent
press reports about INC intelligence
sharing with Iran, I think the DOD-IG
should take a look at this issue and see
what was happening in the Tehran of-
fice. We need to get to the bottom of
this.

Second, the INC spent millions to set
up radio and television broadcasting
inside Iraq. The radio program seemed
redundant as the U.S. Government was,
at the time, funding Radio Free Iraq. A
New York Times article questioned the
effectiveness of the TV broadcasting
program. Kurdish officials indicated
that, despite repeated attempts, they
could never pickup the INC’s TV broad-
cast inside Iraq. This, again, raises
questions about how this money is
being spent. The IG should examine
this issue. We need to get to the bot-
tom of this.

Third the INC’s Informaiton Collec-
tion Program—funded initially by the
State Department and later by the De-
fense Department—continues to be a
source of controversy and mystery. I
have a memo here, written by the INC
to Appropriations Committee staff, de-
tailing the INC’s Information Collec-
tion Program. In this memo, the INC
claims to have written numerous re-
ports to senior Administration offi-
cials, who are listed in this memo, on
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topics including WMD proliferation.
The Administration disputes this
claim. Again, we need to get to the
botton of this.

I could go on and on. However, in the
interests of time, I will simply say that
there are many, serious unanswered
questions about the INC’s activities.

What was the INC doing with U.S.
taxpayer dollars? What was going on in
the Tehran office? Did the Information
Collection Program contribute to in-
telligence failures in Iraq? Were the
broadcasting programs at all effective
in gathering support for U.S. efforts in
Iraq?

To be sure, there have been a few in-
vestigations into INC. However, these
have been incomplete, offering only a
glimpse of what occurred.

A few years ago, the State Depart-
ment Inspector General issued two re-
ports on the INC. But these reports
only covered $4.3 million and examined
only the Washington and London Of-
fices. The State Department IG in-
formed my office yesterday that these
are the only two audits they conducted
and have no plans to conduct audits on
this issue.

A GAO report, published earlier this
year, summarized the different grant
agreements that the State Department
entered into with the INC, but this re-
port did not attempt to answer the
myriad questions that remain about
the INC.

Another GAO report is underway, but
this looks only at the narrow question
of whether the INC violated U.S. laws
concerning the use of taxpayer funds to
pay for public propaganda.

Finally, according to press reports,
the Intelligence Committee is looking
to a few issues related to the INC.

My amendment is consistent with
these investigations. The DOD-IG does
not have to reinvent the wheel. It can
build off this existing body of work to
answer questions that will remain long
after these investigation have been
completed.

Mr. President, my amendment is
about transparency. My amendment is
about accountability. My amendment
is about getting to the bottom of one of
the most mismanaged programs in re-
cent history.

Most importantly, my amendment is
about learning from our mistakes so
we do not repeat them in the future. I
urge my colleague to support my
amendment.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

AMENDMENT NO. 3315, AS MODIFIED

Mr. REID. Mr. President, there is an
amendment pending by Senator
LANDRIEU; is that true?

The PRESIDING OFFICER. That is
correct.

Mr. REID. The number of that
amendment?

The PRESIDING OFFICER. Amend-
ment No. 3315.

Mr. REID. Mr. President, I ask unan-
imous consent that there be a modi-
fication to the amendment offered by
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Senators LANDRIEU, SNOWE, ENSIGN,
and MIKULSKI.

The PRESIDING OFFICER. Is there
objection to the modification?

Mr. WARNER. Mr. President, there is
no objection. The matter has been
carefully worked through the course of
the evening, and it is ready for action
by the Chair.

The PRESIDING OFFICER. Without
objection, the amendment is modified.

The amendment (No. 3315), as modi-
fied, is as follows:

On page 130, after line 9, insert the fol-
lowing:

SEC. 642. FULL SBP SURVIVOR BENEFITS FOR
SURVIVING SPOUSES OVER AGE 62.

(a) PHASED INCREASE IN BASIC ANNUITY.—

(1) INCREASE TO 55 PERCENT.—Subsection
(a)(1)(B)({) of section 1451 of title 10, United
States Code, is amended by striking ‘35 per-
cent of the base amount.”” and inserting ‘‘the
product of the base amount and the percent
applicable for the month. The percent appli-
cable for a month is 35 percent for months
beginning before October 2005, 40 percent for
months beginning after September 2005 and
before October 2008, 45 percent for months
beginning after September 2008, and 55 per-
cent for months beginning after September
2014.”.

(2) RESERVE-COMPONENT ANNUITY.—Sub-
section (a)(2)(B)A)(I) of such section is
amended by striking ‘35 percent’’ and insert-
ing ‘‘the percent specified under paragraph
(1)(B)(i) as being applicable for the month”.

(3) SPECIAL-ELIGIBILITY  ANNUITY.—Sub-
section (¢)(1)(B)(i) of such section is amend-
ed—

(A) by striking ‘35 percent’’ and inserting
‘“‘the applicable percent’’; and

(B) by adding at the end the following:
“The percent applicable for a month under
the preceding sentence is the percent speci-
fied under subsection (a)(1)(B)(i) as being ap-
plicable for the month.”.

(4) CONFORMING AMENDMENT.—The heading
for subsection (d)(2)(A) of such section is
amended to read as follows: ‘“COMPUTATION
OF ANNUITY.—.

(b) PHASED ELIMINATION OF SUPPLEMENTAL
ANNUITY.—

(1) DECREASING PERCENTAGES.—Section
1457(b) of title 10, United States Code, is
amended—

(A) by striking ‘5, 10, 15, or 20 percent’’ and
inserting ‘‘the applicable percent’’; and

(B) by inserting after the first sentence the
following: ‘‘The percent used for the com-
putation shall be an even multiple of 5 per-
cent and, whatever the percent specified in
the election, may not exceed 20 percent for
months beginning before October 2005, 15 per-
cent for months beginning after September
2005 and before October 2008, and 10 percent
for months beginning after September 2008.”’.

(2) REPEAL OF PROGRAM IN 2014.—Effective
on October 1, 2014, chapter 73 of such title is
amended—

(A) by striking subchapter III; and

(B) by striking the item relating to sub-
chapter III in the table of subchapters at the
beginning of that chapter.

(¢) RECOMPUTATION OF ANNUITIES.—

(1) REQUIREMENT FOR RECOMPUTATION.—Ef-
fective on the first day of each month re-
ferred to in paragraph (2)—

(A) each annuity under section 1450 of title
10, United States Code, that commenced be-
fore that month, is computed under a provi-
sion of section 1451 of that title amended by
subsection (a), and is payable for that month
shall be recomputed so as to be equal to the
amount that would be in effect if the percent
applicable for that month under that provi-
sion, as so amended, had been used for the
initial computation of the annuity; and
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(B) each supplemental survivor annuity
under section 1457 of such title that com-
menced before that month and is payable for
that month shall be recomputed so as to be
equal to the amount that would be in effect
if the percent applicable for that month
under that section, as amended by this sec-
tion, had been used for the initial computa-
tion of the supplemental survivor annuity.

(2) TIMES FOR RECOMPUTATION.—The re-
quirements for recomputation of annuities
under paragraph (1) apply with respect to the
following months:

(A) October 2005.

(B) October 2008.

(C) October 2014.

(d) RECOMPUTATION OF RETIRED PAY REDUC-
TIONS FOR SUPPLEMENTAL SURVIVOR ANNU-
ITIES.—The Secretary of Defense shall take
such actions as are necessitated by the
amendments made by subsection (b) and the
requirements of subsection (¢)(1)(B) to en-
sure that the reductions in retired pay under
section 1460 of title 10, United States Code,
are adjusted to achieve the objectives set
forth in subsection (b) of that section.

SEC. 643. OPEN ENROLLMENT PERIOD FOR SUR-
VIVOR BENEFIT PLAN COMMENCING
OCTOBER 1, 2005.

(a) PERSONS NOT CURRENTLY PARTICIPATING
IN SURVIVOR BENEFIT PLAN.—

(1) ELECTION OF SBP COVERAGE.—AnN eligible
retired or former member may elect to par-
ticipate in the Survivor Benefit Plan under
subchapter II of chapter 73 of title 10, United
States Code, during the open enrollment pe-
riod specified in subsection (f).

(2) ELECTION OF SUPPLEMENTAL ANNUITY
COVERAGE.—An eligible retired or former
member who elects under paragraph (1) to
participate in the Survivor Benefit Plan at
the maximum level may also elect during
the open enrollment period to participate in
the Supplemental Survivor Benefit Plan es-
tablished under subchapter III of chapter 73
of title 10, United States Code.

(3) ELIGIBLE RETIRED OR FORMER MEMBER.—
For purposes of paragraphs (1) and (2), an eli-
gible retired or former member is a member
or former member of the uniformed services
who on the day before the first day of the
open enrollment period is not a participant
in the Survivor Benefit Plan and—

(A) is entitled to retired pay; or

(B) would be entitled to retired pay under
chapter 1223 of title 10, United States Code,
but for the fact that such member or former
member is under 60 years of age.

(4) STATUS UNDER SBP OF PERSONS MAKING
ELECTIONS.—

(A) STANDARD ANNUITY.—A person making
an election under paragraph (1) by reason of
eligibility under paragraph (3)(A) shall be
treated for all purposes as providing a stand-
ard annuity under the Survivor Benefit Plan.

(B) RESERVE-COMPONENT ANNUITY.—A Dper-
son making an election under paragraph (1)
by reason of eligibility under paragraph
(3)(B) shall be treated for all purposes as pro-
viding a reserve-component annuity under
the Survivor Benefit Plan.

(b) ELECTION TO INCREASE COVERAGE UNDER
SBP.—A person who on the day before the
first day of the open enrollment period is a
participant in the Survivor Benefit Plan but
is not participating at the maximum base
amount or is providing coverage under the
Plan for a dependent child and not for the
person’s spouse or former spouse may, during
the open enrollment period, elect to—

(1) participate in the Plan at a higher base
amount (not in excess of the participant’s re-
tired pay); or

(2) provide annuity coverage under the
Plan for the person’s spouse or former spouse
at a base amount not less than the base
amount provided for the dependent child.
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(c) ELECTION FOR CURRENT SBP PARTICI-
PANTS TO PARTICIPATE IN SUPPLEMENTAL
SBP.—

(1) ELECTION.—A person who is eligible to
make an election under this paragraph may
elect during the open enrollment period to
participate in the Supplemental Survivor
Benefit Plan established under subchapter
III of chapter 73 of title 10, United States
Code.

(2) PERSONS ELIGIBLE.—Except as provided
in paragraph (3), a person is eligible to make
an election under paragraph (1) if on the day
before the first day of the open enrollment
period the person is a participant in the Sur-
vivor Benefit Plan at the maximum level, or
during the open enrollment period the person
increases the level of such participation to
the maximum level under subsection (b) of
this section, and under that Plan is pro-
viding annuity coverage for the person’s
spouse or a former spouse.

(3) LIMITATION ON ELIGIBILITY FOR CERTAIN
SBP PARTICIPANTS NOT AFFECTED BY TWO-TIER
ANNUITY COMPUTATION.—A person is not eligi-
ble to make an election under paragraph (1)
if (as determined by the Secretary con-
cerned) the annuity of a spouse or former
spouse beneficiary of that person under the
Survivor Benefit Plan is to be computed
under section 1451(e) of title 10, United
States Code. However, such a person may
during the open enrollment period waive the
right to have that annuity computed under
such section 1451(e). Any such election is ir-
revocable. A person making such a waiver
may make an election under paragraph (1) as
in the case of any other participant in the
Survivor Benefit Plan.

(d) MANNER OF MAKING ELECTIONS.—AnN
election under this section shall be made in
writing, signed by the person making the
election, and received by the Secretary con-
cerned before the end of the open enrollment
period. Any such election shall be made sub-
ject to the same conditions, and with the
same opportunities for designation of bene-
ficiaries and specification of base amount,
that apply under the Survivor Benefit Plan
or the Supplemental Survivor Benefit Plan,
as the case may be. A person making an elec-
tion under subsection (a) to provide a re-
serve-component annuity shall make a des-
ignation described in section 1448(e) of title
10, United States Code.

(e) EFFECTIVE DATE FOR ELECTIONS.—Any
such election shall be effective as of the first
day of the first calendar month following the
month in which the election is received by
the Secretary concerned.

(f) OPEN ENROLLMENT PERIOD.—The open
enrollment period under this section shall be
the one-year period beginning on October 1,
2005.

(g) EFFECT OF DEATH OF PERSON MAKING
ELECTION WITHIN TwO YEARS OF MAKING
ELECTION.—If a person making an election
under this section dies before the end of the
two-year period beginning on the effective
date of the election, the election is void and
the amount of any reduction in retired pay
of the person that is attributable to the elec-
tion shall be paid in a lump sum to the per-
son who would have been the deceased per-
son’s beneficiary under the voided election if
the deceased person had died after the end of
such two-year period.

(h) APPLICABILITY OF CERTAIN PROVISIONS
OF LAW.—The provisions of sections 1449,
1453, and 1454 of title 10, United States Code,
are applicable to a person making an elec-
tion, and to an election, under this section in
the same manner as if the election were
made under the Survivor Benefit Plan or the
Supplemental Survivor Benefit Plan, as the
case may be.

(i) ADDITIONAL PREMIUM.—The Secretary of
Defense shall prescribe in regulations pre-
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miums which a person electing under this
section shall be required to pay for partici-
pating in the Survivor Benefit Plan pursuant
to the election. The total amount of the pre-
miums to be paid by a person under the regu-
lations shall be equal to the sum of—

(i) the total amount by which the retired
pay of the person would have been reduced
before the effective date of the election if the
person had elected to participate in the Sur-
vivor Benefit Plan (for the same base
amount specified in the election) at the first
opportunity that was afforded the member to
participate under chapter 73 of title 10,
United States Code;

(ii) interest on the amounts by which the
retired pay of the person would have been so
reduced, computed from the dates on which
the retired pay would have been so reduced
at such rate or rates and according to such
methodology as the Secretary of Defense de-
termines reasonable; and

(iii) any additional amount that the Sec-
retary determines necessary to protect the
actuarial soundness of the Department of
Defense Military Retirement Fund against
any increased risk for the fund that is asso-
ciated with the election.

(B) Premiums paid under the regulations
shall be credited to the Department of De-
fense Military Retirement Fund.

(C) In this paragraph, the term ‘‘Depart-
ment of Defense Military Retirement Fund”
means the Department of Defense Military
Retirement Fund established under section
1461(a) of title 10, United States Code.

AMENDMENT NO. 3467

The PRESIDING OFFICER. The
question is on agreeing to the second-
degree amendment, No. 3467, offered by
the Senator from Nevada.

Mr. WARNER. Mr. President, I urge
adoption of the second-degree amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment (No. 3467) was agreed
to.

AMENDMENT NO. 3315, AS MODIFIED

The PRESIDING OFFICER. The
question now is on agreeing to the
first-degree amendment.

Mr. WARNER. No objection.

The PRESIDING OFFICER. Without
objection, the first-degree amendment,
as modified, is agreed to.

The amendment (No. 3315) was agreed
to.

Mr. REID. I move to reconsider the
vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, we have
worked with the Senator from Lou-
isiana for many hours today on this
amendment. There was an article writ-
ten, and I joke with the Senator from
Louisiana. She was the feature of a
veterans publication. They had a pic-
ture of her with her sleeves rolled up,
muscles showing: ‘‘Military Mary.”’

MARY LANDRIEU is someone who
looks out for the military. And I call
her, joke with her, and ask her: How is
“Military Mary’’ doing? She is very
proud of this name she has picked up.
Tonight is an indication of why she de-
serves that name. She has been out-
standing in her advocacy for American
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veterans. This agreement we have here
tonight indicates she is not only a good
advocate for the military but a very
fine Senator.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, just one
word, now that we have adopted the
Landrieu amendment. Chairman WAR-
NER and I used to have the privilege of
having Senator LANDRIEU on the
Armed Services Committee. We saw
firsthand what a tigress she is and was
relative to military matters. She is no
longer on our committee, and we do
miss her, indeed. But she brings and
displays that fervor here on the floor
frequently. We thank her for her tenac-
ity. Talk about tenacity, she has a full
supply of it. We commend and con-
gratulate her.

Mr. WARNER. Mr. President, ref-
erence was made to the hard work Sen-
ator LANDRIEU performed on this
amendment. Indeed, I was witness to
that. But it did bring back a fond mem-
ory to me. In the period during the war
in Vietnam, there was a very colorful
and strong chairman in the House
Armed Services Committee named
Eddie Hebert from New Orleans, LA,
and a gentleman who worked very
closely with him, named Moon
Landrieu. They were quite a team.
They did a great deal working together
for the men and women of the U.S.

military.
When reference was made to Senator
LANDRIEU’s accomplishments, I am

sure she would agree with me that the
teachings of her distinguished father
and the former chairman of the House
Armed Services Committee have vested
in her a lot of wisdom about military
matters.

I also recognize the work done by
Senators ENSIGN and SNOWE. I have
been working with both of them over a
period of time. Senator ENSIGN and
Senator SNOWE each have put in pre-
vious pieces of legislation which basi-
cally covered this same subject. In the
course of the past 48 hours, those two
Senators have been working in collabo-
ration with Senator LANDRIEU in an ef-
fort to get the Senate to take the ac-
tion that we just took on that amend-
ment. So I thank the Senator from
Maine and the Senator from Nevada for
their work.

As veterans look to the action taken
by the Senate, they can decide for
themselves on the work done by these
Senators, and all Senators, because
there was a unanimous vote on this
amendment. I think we fulfilled our ob-
ligation to that very important class of
individuals, the veterans; and particu-
larly in this case, this provides benefits
for the widows primarily—there are a
few remaining spouses—but basically
the widows who are at a critical time
in their life and there is need for spe-
cial consideration as it relates to per-
sonal finances. So I thank the Pre-
siding Officer and I yield the floor.

Ms. SNOWE. Mr. President, I rise
today in support of the Landrieu-
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Snowe amendment because it corrects
an injustice being visited upon the sur-
vivors of our servicemembers killed in
action and military retirees under the
current military Survivor Benefit
Plan, or SBP.

As the program currently operates,
the widows or widowers of those who
have ‘‘borne the battle’” receive an an-
nuity equal to 55 percent of the
servicemember’s retirement pay. That
is, until they turn 62. At that time,
under current law, a surviving spouse’s
SBP benefits must be reduced either by
a Social Security offset, or a reduction
in payments to 35 percent of retired
pay—a drop of almost 40 percent—sim-
ply because they have reached the age
of 62.

For example, let’s take the widow of
a Navy chief petty officer or E-7 who
had served 20 years before retiring. Be-
fore she reaches 62, this widow will re-
ceive $786 per month, but on her 62nd
birthday, that benefit drops to only
$500 per month—a loss of $2,432 per
year.

For a retired O-5, say a Marine Corps
lieutenant colonel, the widow’s benefit
would drop by $6,960 a year as soon as
she turns 62. That is quite a birthday
gift.

But the inequities don’t stop there.
For example, the military Survivor
Benefit Plan does not measure up to
the federal Survivor Benefit Plan in
terms of benefits paid to survivors.
Survivors of federal civilian retirees
under the original Civil Service Retire-
ment System receive 55 percent of
their spouse’s retired pay for life—with
no drop in benefits at age 62. Under the
newer Federal Employee Retirement
System, survivors still receive 50 per-
cent of retired pay for life, again with
no drop at age 62.

Mr. President, yet another reason
that we should adopt this legislation is
that members of the military pay more
than their share of Survivor Benefit
Plan program costs, as compared to
their federal civilian counterparts.

Originally, the Congress intended the
government to subsidize 40 percent of
the cost of military Survivor Benefit
Plan premiums—similar to the govern-
ment’s contribution to the federal ci-
vilian plan. Over the last several dec-
ades, however, there has been a signifi-
cant decline in the government’s cost
share, and Department of Defense actu-
aries advise that the government sub-
sidy is now down to less than 20 per-
cent. This means that military retirees
are now paying more than 80 percent of
program costs from their retired pay
versus the intended 60 percent.

Contrast this to the federal civilian
SBP, which has a 52 percent cost share
for those under the Civil Service Re-
tirement System and a 67 percent cost
share for those employees, including
many of our own staff, under the Fed-
eral Employees Retirement System.
While it is true that there are dif-
ferences between the civilian and mili-
tary premium costs, with federal civil-
ians paying more, it is also true that
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military retirees generally retire ear-

lier than their federal civilian counter-

parts, and as a result, pay premiums
for many more years.

This amendment will raise, over a
3Ye-year period, the percentage of the
retirement annuity received by the
survivor from 35 percent to 55 percent
after age 62. During the first year, fis-
cal year 2005, an open enrollment pe-
riod will be held to allow new enrollees
to sign up for the program in order to
reduce retired pay outlays by increas-
ing deductions of SBP premiums from
retired pay, thus offsetting part of the
cost of the survivor benefit increase.

Beginning on Oct. 1, 2005, the age-62
SBP annuity would increase to 40 per-
cent of retired pay, followed by addi-
tional increases to 45 percent on April
1, 2006, 50 percent on April 1, 2007 and 55
percent on April 1, 2008 after which all
survivors would receive the 55 percent
of the annuity.

Once again, I ask my colleagues to
support our Nation’s military widows
and widowers. In the National Defense
Authorization Act of 2001, we included
a Sense of the Congress on increasing
the military SBP annuity. This year,
we have a chance to carry out this in-
tent by enacting this important meas-
ure, and I ask my colleagues to join
with me in support of this legislation.

Mr. WARNER. Mr. President, I think
we are ready to do a package of amend-
ments, if I could get the attention of
the ranking member.

AMENDMENTS NOS. 3414, AS MODIFIED; 3280, AS
MODIFIED; 3355, AS MODIFIED; 3220; 3373, AS
MODIFIED; 3459, AS MODIFIED; 3311, AS MODI-
FIED; 3476; 3477, 3478; 3479; 3480; 3481; 3342, AS
MODIFIED; 3482; 3483; AND 3484
Mr. President, I send a series of

amendments to the desk which have

been cleared by myself and the ranking
member. Therefore, I ask unanimous
consent that the Senate consider those
amendments en bloc, the amendments
be agreed to, and the motions to recon-

sider be laid upon the table. Finally, I

ask unanimous consent that any state-

ments relating to any of these indi-
vidual amendments be printed in the

RECORD.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments were agreed to, as
follows:

AMENDMENT NO. 3414, AS MODIFIED

At the end of title XI, insert the following:

SEC. 1107. REPORT ON HOW TO RECRUIT AND RE-
TAIN INDIVIDUALS WITH FOREIGN
LANGUAGE SKILLS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The Federal Government has a require-
ment to ensure that the employees of its de-
partments and agencies with national secu-
rity responsibilities are prepared to meet the
challenges of this evolving international en-
vironment.

(2) According to a 2002 General Accounting
Office report, Federal agencies have short-
ages in translators and interpreters and an
overall shortfall in the language proficiency
levels needed to carry out their missions
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which has adversely affected agency oper-
ations and hindered United States military,
law enforcement, intelligence, counter-
terrorism, and diplomatic efforts.

(3) Foreign language skills and area exper-
tise are integral to, or directly support,
every foreign intelligence discipline and are
essential factors in national security readi-
ness, information superiority, and coalition
peacekeeping or warfighting missions.

(4) Communicating in languages other than
English and understanding and accepting
cultural and societal differences are vital to
the success of peacetime and wartime mili-
tary and intelligence activities.

(5) Proficiency levels required for foreign
language support to national security func-
tions have been raised, and what was once
considered proficiency is no longer the case.
The ability to comprehend and articulate
technical and complex information in for-
eign languages has become critical.

(6) According to the Joint Intelligence
Committee Inquiry into the 9/11 Terrorist
Attacks, the Intelligence Community had in-
sufficient linguists prior to September 11,
2001, to handle the challenge it faced in
translating the volumes of foreign language
counterterrorism intelligence it collected.
Agencies within the Intelligence Community
experienced backlogs in material awaiting
translation, a shortage of language special-
ists and language-qualified field officers, and
a readiness level of only 30 percent in the
most critical terrorism-related languages
that are used by terrorists.

(7) Because of this shortage, the Federal
Government has had to enter into private
contracts to procure linguist and translator
services, including in some positions that
would be more appropriately filled by perma-
nent Federal employees or members of the
United States Armed Forces.

(b) REPORT.—In its fiscal year 2006 budget
request, the Secretary of Defense shall sub-
mit to the Committees on Armed Services of
the Senate and the House of Representatives
and the Select Committee on Intelligence of
the Senate and the Permanent Select Com-
mittee on Intelligence of the House of Rep-
resentatives, a plan for expanding and im-
proving the national security foreign lan-
guage workforce of the Department of De-
fense as appropriate to improve recruitment
and retention to meet the requirements of
the Department for its foreign language
workforce on a short-term basis and on a
long-term basis.

AMENDMENT NO. 3280

At the appropriate place, insert the fol-
lowing:

SEC. . ENERGY SAVINGS PERFORMANCE CON-
TRACTS.

(a) IN GENERAL.—Section 801(c) of the
NationalEnergy Conservation Policy Act (42
U.S.C. 8287(c)) is amended by striking ‘2003’
and inserting ‘2005°.

(b) PAYMENT OF CosTS.—Section 802 of the
National Energy Conservation Policy Act (42
U.S.C. 8287a) is amended by inserting °,
water, or wastewater treatment’’ after ‘‘pay-
ment of energy’’.

(c) ENERGY SAVINGS.—Section 804(2) of the
National Energy Conservation Policy Act (42
U.S.C. 8287¢(2)) is amended to read as follows:

‘“(2) The term ‘energy savings’ means a re-
duction in the cost of energy, water, or
wastewater treatment, from a base cost es-
tablished through a methodology set forth in
the contract, used in an existing federally
owned building or buildings or other feder-
ally owned facilities as a result of—

‘““(A) the lease or purchase of operating
equipment, improvements, altered operation
and maintenance, or technical services;

‘(B) the increased efficient use of existing
energy sources by cogeneration or heat re-
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covery, excluding any cogeneration process
for other than a federally owned building or
buildings or other federally owned facilities;
or

“(C) the increased efficient use of existing
water sources in either interior or exterior
applications.”.

(d) ENERGY SAVINGS CONTRACT.—Section
804(3) of the National Energy Conservation
Policy Act (42 U.S.C. 8287c(3)) is amended to
read as follows:

‘“(3) The terms ‘energy savings contract’
and ‘energy savings performance contract’
mean a contract that provides for the per-
formance of services for the design, acquisi-
tion, installation, testing, and, where appro-
priate, operation, maintenance, and repair,
of an identified energy or water conservation
measure or series of measures at 1 or more
locations. Such contracts shall, with respect
to an agency facility that is a public build-
ing (as such term is defined in section 3301 of
title 40, United States Code), be in compli-
ance with the prospectus requirements and
procedures of section 3307 of title 40, United
States Code.”.

(e) ENERGY OR WATER CONSERVATION MEAS-
URE.—Section 804(4) of the National Energy
Conservation Policy Act (42 U.S.C. 8287c(4))
is amended to read as follows:

‘“(4) The term ‘energy or water conserva-
tion measure’ means—

‘“(A) an energy conservation measure, as
defined in section 551; or

‘(B) a water conservation measure that
improves the efficiency of water use, is life-
cycle cost-effective, and involves water con-
servation, water recycling or reuse, more ef-
ficient treatment of wastewater or
stormwater, improvements in operation or
maintenance efficiencies, retrofit activities,
or other related activities, not at a Federal
hydroelectric facility.”.

(f) REVIEW.—Not later than 180 days after
the date of the enactment of this Act, the
Secretary of Energy shall complete a review
of the Energy Savings Performance Contract
program to identify statutory, regulatory,
and administrative obstacles that prevent
Federal agencies from fully utilizing the pro-
gram. In addition, this review shall identify
all areas for increasing program flexibility
and effectiveness, including audit and meas-
urement verification requirements, account-
ing for energy use in determining savings,
contracting requirements, including the
identification of additional qualified con-
tractors, and energy efficiency services cov-
ered. The Secretary shall report these find-
ings to Congress and shall implement identi-
fied administrative and regulatory changes
to increase program flexibility and effective-
ness to the extent that such changes are con-
sistent with statutory authority.

(g) EXTENSION OF AUTHORITY.—AnNy energy
savings performance contract entered into
under section 801 of the National Energy
Conservation Policy Act (42 U.S.C. 8287) after
October 1, 2003, and before the date of enact-
ment of this Act, shall be deemed to have
been entered into pursuant to such section
801 as amended by subsection (a) of this sec-
tion.

AMENDMENT NO. 3355, AS MODIFIED

On page 280, after line 22, insert the fol-
lowing:

SEC. 1068. CLARIFICATION OF FISCAL YEAR 2004
FUNDING LEVEL FOR A NATIONAL
INSTITUTE OF STANDARDS AND
TECHNOLOGY ACCOUNT.

For the purposes of applying sections 204
and 605 of the Departments of Commerce,
Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 2004 (di-
vision B of Public Law 108-199) to matters in
title II of such Act under the heading ‘‘NA-
TIONAL INSTITUTE OF STANDARDS AND TECH-
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NOLOGY” (118 Stat.69), in the account under
the heading ‘‘INDUSTRIAL TECHNOLOGY SERV-
ICES”’, the Secretary of Commerce shall
make all determinations based on the Indus-
trial Technology Services funding level of
$218,782,000 for reprogramming and transfer-
ring of funds for the Manufacturing Exten-
sion Partnership program and shall submit
such a reprogramming or transfer, as the
case may be, to the appropriate committees
within 30 days after the date of the enact-
ment of this Act.

AMENDMENT NO. 3220

(Purpose: To repeal the authority of the Sec-
retary of Defense to recommend that in-
stallations be placed in inactive status as
part of the recommendations of the Sec-
retary during the 2005 round of defense
base closure and realignment)

At the end of subtitle B of title XXVIII,
add the following:
SEC. 2814. REPEAL OF AUTHORITY OF SEC-
RETARY OF DEFENSE TO REC-
OMMEND THAT INSTALLATIONS BE
PLACED IN INACTIVE STATUS DUR-
ING 2005 ROUND OF DEFENSE BASE
CLOSURE AND REALIGNMENT.
Section 2914 of the Defense Base Closure
and Realignment Act of 1990 (part A of title
XXIX of Public Law 101-510; 10 U.S.C. 2687
note) is amended by striking subsection (c).

AMENDMENT NO. 3373, AS MODIFIED

At the end of subtitle C of title III, add the
following:

SEC. 326. REPORT REGARDING ENCROACHMENT
ISSUES AFFECTING UTAH TEST AND
TRAINING RANGE, UTAH.

(a) REPORT REQUIRED.—(1) The Secretary of
the Air Force shall prepare a report that
outlines current and anticipated encroach-
ments on the use and utility of the special
use airspace of the Utah Test and Training
Range in the State of Utah, including en-
croachments brought about through actions
of other Federal agencies. The Secretary
shall include such recommendations as the
Secretary considers appropriate regarding
any legislative initiatives necessary to ad-
dress encroachment problems identified by
the Secretary in the report.

(2) It is the sense of the Senate that such
recommendations should be carefully consid-
ered for future legislative action.

(b) SUBMISSION OF REPORT.—Not later than
one year after the date of the enactment of
this Act, the Secretary shall submit the re-
port to the Committee on Armed Services of
the House of Representatives and the Com-
mittee on Armed Services of the Senate.

(¢) PROHIBITION ON GROUND MILITARY OPER-
ATIONS.—Nothing in this section shall be
construed to permit a military operation to
be conducted on the ground in a covered wil-
derness study area in the Utah Test and
Training Range.

(e) COMMUNICATIONS AND TRACKING SYS-
TEMS.—Nothing in this section shall be con-
strued to prevent any required maintenance
of existing communications, instrumenta-
tion, or electronic tracking systems (or the
infrastructure supporting such systems) nec-
essary for effective testing and training to
meet military requirements in the Utah Test
and Training Range.

AMENDMENT NO. 3459, AS MODIFIED

At the end of subtitle C of title X, add the
following:

SEC. 1022. REPORTS ON MATTERS RELATING TO
DETAINMENT OF PRISONERS BY THE
DEPARTMENT OF DEFENSE.

(a) REPORTS REQUIRED.—Not later than 90
days after the date of the enactment of this
Act, and annually thereafter, the Secretary
of Defense shall submit to the appropriate
committees of Congress a report on the pop-
ulation of persons held by the Department of
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Defense for more than 45 days and on the fa-
cilities in which such persons are held.

(b) REPORT ELEMENTS.—Each report under
subsection (a) shall include the following:

(1) General information on the foreign na-
tional detainees in the custody of the De-
partment on the date of such report, includ-
ing the following:

(A) The best estimate of the Department of
the total number of detainees in the custody
of the Department as of the date of such re-
port.

(B) The countries in which such detainees
were detained, and the number of detainees
detained in each such country.

(C) The best estimate of the Department of
the total number of detainees released from
the custody of the Department during the
one-year period ending on the date of such
report.

(2) For each foreign national detained and
registered with the National Detainee Re-
porting Center by the Department on the
date of such report the following:

(A) The Internment Serial Number or
other appropriate identification number.

(B) The nationality, if available.

(C) The place at which taken into custody,
if available.

(D) The circumstances of being taken into
custody, if available

(E) The place of detention.

(F) The current length of detention.

(G) A categorization as a civilian detainee,
enemy prisoner of war/prisoner of war, or
enemy combatant.

(H) Information as to transfer to the juris-
diction of another country, including the
identity of such country.

(3) Information on the detention facilities
and practices of the Department for the one-
year period ending on the date of such re-
port, including for each facility of the De-
partment at which detainees were detained
by the Department during such period the
following:

(A) The name of such facility.

(B) The location of such facility.

(C) The number of detainees detained at
such facility as of the end of such period.

(D) The capacity of such facility.

(E) The number of military personnel as-
signed to such facility as of the end of such
period.

(F) The number of other employees of the
United States Government assigned to such
facility as of the end of such period.

(G) The number of contractor personnel as-
signed to such facility as of the end of such
period.

(¢c) FORM OF REPORT.—Each report under
subsection (a) shall be submitted in unclassi-
fied form, but may include a classified
annex.

(d) APPROPRIATE COMMITTEES OF CONGRESS
DEFINED.—In this section, the term ‘‘appro-
priate committees of Congress’’ means—

(1) the Committee on Armed Services and
the Select Committee on Intelligence of the
Senate; and

(2) the Committee on Armed Services and
the Permanent Select Committee on Intel-
ligence of the House of Representatives.

AMENDMENT NO. 3311, AS MODIFIED

In lieu of the matter proposed to be in-
serted, insert the following:

SEC. . REPORT ON OFFSET REQUIREMENTS
UNDER CERTAIN CONTRACTS.

Section 8138(b) of the Department of De-
fense Appropriations Act, 2004 (Public Law
108-87; 117 Stat. 1106; 10 U.S.C. 2532 note) is
amended by adding at the end the following
new paragraph:

‘“(4) The extent to which any foreign coun-
try imposes, whether by law or practice, off-
sets in excess of 100 percent on United States
suppliers of goods or services, and the impact
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of such offsets with respect to employment
in the United States, sales revenue relative
to the value of such offsets, technology
transfer of goods that are critical to the na-
tional security of the United States, and
global market share of United States compa-
nies.”.
AMENDMENT NO. 3476
(Purpose: To provide for appropriate coordi-
nation in the preparation of the manage-
ment plan for contractor security per-
sonnel)

On page 188, beginning on line 17, strike
““‘Congress’ and all that follows through line
20, and insert ‘‘the congressional defense
committees, the Select Committee on Intel-
ligence of the Senate, and the Permanent Se-
lect Committee on Intelligence of the House
of Representatives a plan for the manage-
ment and oversight of contractor security
personnel by Federal Government personnel
in areas where the Armed Forces are engaged
in military operations. In the preparation of
such plan, the Secretary shall coordinate, as
appropriate, with the heads of other depart-
ments and agencies of the Federal Govern-
ment that would be affected by the imple-
mentation of the plan.”.

AMENDMENT NO. 3477
(Purpose: To provide for appropriate coordi-
nation in the preparation of the report on
contractor performance of security, intel-
ligence, law enforcement, and criminal jus-
tice functions, and to add other congres-
sional committee recipients for the report)

On page 192, after line 22, insert the fol-
lowing:

(c) COORDINATION.—In the preparation of
the report under this section, the Secretary
of Defense shall coordinate, as appropriate,
with the heads of any departments and agen-
cies of the Federal Government that are in-
volved in the procurement of services for the
performance of functions described in sub-
section (a).

(d) ADDITIONAL CONGRESSIONAL RECIPI-
ENTS.—In addition to submitting the report
under this section to the congressional de-
fense committees, the Secretary of Defense
shall also submit the report to the Select
Committee on Intelligence of the Senate and
the Permanent Select Committee on Intel-
ligence of the House of Representatives.

AMENDMENT NO. 3478
(Purpose: To provide for appropriate coordi-
nation in the preparation of the report on
contractor security in Irag, and to add
other congressional committee recipients
for the report)

On page 246, between lines 7 and 8, insert
the following:

(d) COORDINATION.—In the preparation of
the report under this section, the Secretary
of Defense shall coordinate with the heads of
any other departments and agencies of the
Federal Government that are affected by the
performance of Federal Government con-
tracts by contractor personnel in Iraq.

(e) ADDITIONAL CONGRESSIONAL RECIPI-
ENTS.—In addition to submitting the report
on contractor security under this section to
the congressional defense committees, the
Secretary of Defense shall also submit the
report to any other committees of Congress
that the Secretary determines appropriate to
receive such report taking into consideration
the requirements of the Federal Government
that contractor personnel in Iraq are en-
gaged in satisfying.

AMENDMENT NO. 3479
(Purpose: To provide for the space posture
review to be a joint undertaking of the

Secretary of Defense and the Director of

Central Intelligence)

On page 249, line 16, strike ‘‘(d)”’ and insert
the following:
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(4) The reports under this subsection shall
also be submitted to the Select Committee
on Intelligence of the Senate and the Perma-
nent Select Committee on Intelligence of the
House of Representatives.

(d) JOINT UNDERTAKING WITH THE DIRECTOR
OF CENTRAL INTELLIGENCE.—The Secretary of
Defense shall conduct the review under this
section, and submit the reports under sub-
section (c¢), jointly with the Director of Cen-
tral Intelligence.

(e) * * %

AMENDMENT NO. 3480

(Purpose: To add the Select Committee on
Intelligence and the Permanent Select
Committee on Intelligence of the House of
Representatives as recipients of the report
of the panel on the future of military space
launch)

On page 252, beginning on line 10, strike
“‘and the congressional defense committees”
and insert ‘‘, the congressional defense com-
mittees, the Select Committee on Intel-
ligence of the Senate, and the Permanent Se-
lect Committee on Intelligence of the House
of Representatives’.

AMENDMENT NO. 3481

(Purpose: To add the Director of Central In-
telligence as an approving official for De-
partment of Defense assistance to Iraq and
Afghanistan military and security forces
in certain cases)

On page 269, line 16, before the period at
the end insert ‘‘and, in any case in which
section 104(e) of the National Security Act of
1947 (50 U.S.C. 403-4(e)) applies, the Director
of Central Intelligence’’.

AMENDMENT NO. 3342, AS MODIFIED

(Purpose: To require a plan on the implemen-
tation and utilization of flexible personnel
management authorities in Department of
Defense laboratories)

At the end of title XI add the following:
SEC. 1107. PLAN ON IMPLEMENTATION AND UTI-

LIZATION OF FLEXIBLE PERSONNEL
MANAGEMENT AUTHORITIES IN DE-
PARTMENT OF DEFENSE LABORA-
TORIES.

(a) PLAN REQUIRED.—The Under Secretary
of Defense for Acquisition, Technology, and
Logistics and the Under Secretary of Defense
for Personnel and Readiness shall jointly de-
velop a plan for the effective utilization of
the personnel management authorities re-
ferred to in subsection (b) in order to in-
crease the mission responsiveness, effi-
ciency, and effectiveness of Department of
Defense laboratories.

(b) COVERED AUTHORITIES.—The personnel
management authorities referred to in this
subsection are the personnel management
authorities granted to the Secretary of De-
fense by the provisions of law as follows:

(1) Section 342(b) of the National Defense
Authorization Act for Fiscal Year 1995 (Pub-
lic Law 103-337; 108 Stat. 2721), as amended by
section 1114 of the Floyd D. Spence National
Defense Authorization Act for Fiscal Year
2001 (as enacted into law by Public Law 106—
398 (114 Stat. 1654A-315)).

(2) Section 1101 of the Strom Thurmond
National Defense Authorization Act for Fis-
cal Year 1999 (Public Law 105-261; 5 U.S.C.
3104 note).

(3) Such other provisions of law as the
Under Secretaries jointly consider appro-
priate for purposes of this section.

(¢c) PLAN ELEMENTS.—The plan under sub-
section (a) shall—

(1) include such elements as the Under Sec-
retaries jointly consider appropriate to pro-
vide for the effective utilization of the per-
sonnel management authorities referred to
in subsection (b) as described in subsection
(a), including the recommendations of the
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Under Secretaries for such additional au-
thorities, including authorities for dem-
onstration programs or projects, as are nec-
essary to achieve the effective utilization of
such personnel management authorities; and
(2) include procedures, including a schedule
for review and decisions, on proposals to
modify current demonstration programs or
projects, or to initiate new demonstration
programs or projects, on flexible personnel
management at Department laboratories

(d) SUBMITTAL TO CONGRESS.—The Under
Secretaries shall jointly submit to Congress
the plan under subsection (a) not later than
February 1, 2006.

AMENDMENT NO. 3482

(Purpose: To express the sense of the Senate
regarding the return of members of the
Armed Forces to active service upon reha-
bilitation from service-related injuries)

On page 112, between the matter following
line 5 and line 6, insert the following:

SEC. 574. SENSE OF THE SENATE REGARDING RE-
TURN OF MEMBERS TO ACTIVE
DUTY SERVICE UPON REHABILITA-
TION FROM SERVICE-RELATED INJU-
RIES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The generation of young men and
women currently serving on active duty in
the Armed Forces, which history will record
as being among the greatest, has shown in
remarkable numbers an individual resolve to
recover from injuries incurred in such serv-
ice and to return to active service in the
Armed Forces.

(2) Since September 11, 2001, numerous
brave soldiers, sailors, airmen, and Marines
have incurred serious combat injuries, in-
cluding (as of June 2004) approximately 100
members of the Armed Forces who have been
fitted with artificial limbs as a result of dev-
astating injuries sustained in combat over-
seas.

(3) In cases involving combat-related inju-
ries and other service-related injuries it is
possible, as a result of advances in tech-
nology and extensive rehabilitative services,
to restore to members of the Armed Forces
sustaining such injuries the capability to re-
sume the performance of active military
service, including, in a few cases, the capa-
bility to participate directly in the perform-
ance of combat missions.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that—

(1) members of the Armed Forces who on
their own initiative are highly motivated to
return to active duty service following reha-
bilitation from injuries incurred in their
service in the Armed Forces, after appro-
priate medical review should be given the op-
portunity to present their cases for con-
tinuing to serve on active duty in varied
military capacities;

(2) other than appropriate medical review,
there should be no barrier in policy or law to
such a member having the option to return
to military service on active duty; and

(3) the Secretary of Defense should develop
specific protocols that expand options for
such members to return to active duty serv-
ice and to be retrained to perform military
missions for which they are fully capable.
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AMENDMENT NO. 3483
(Purpose: To authorize, and authorize the ap-
propriation of, $18,140,000 for military con-
struction at Navy Weapons Station,

Charleston, South Carolina, for the con-

struction of a consolidated electronic inte-

gration and support facility to house the
command and control systems engineering
and design work of the Space and Naval

Warfare Systems Center, Charleston, and

to provide offsets, including the elimi-

nation of the authorization of appropria-
tions of $10,358,000 for military construc-
tion at Charleston, South Carolina, for the
construction of a readiness center for the

Army National Guard)

On page 305, in the table preceding line 1,
insert after the item relating to Naval Sta-
tion Newport, Rhode Island, the following
new item:

South Caro- | Naval Weap- $18,140,000
lina. ons Sta-
tion,
Charleston.

On page 305, in the table preceding line 1,
strike the amount identified as the total in
the amount column and insert ‘‘$833,718,000"".

On page 307, line 8, strike ¢$1,825,576,000”
and insert ‘‘$1,843,716,000"".

On page 307, line 11, strike ‘‘$676,198,000"
and insert ‘‘$694,338,000"°.

On page 314, line 7, strike ‘$2,493,324,000"",
as previously amended, and insert
‘$2,485,542,000"".

On page 315, line 3, strike ‘‘$863,896,000"" and
insert ‘‘$856,114,000”.

On page 322, line 15, strike ¢$371,430,000"
and insert ‘“$361,072,000"".

AMENDMENT NO. 3484
(Purpose: To add an amount for a bed-down
initiative to enable the C-130 aircraft of
the Idaho Air National Guard to be the
permanent carrier of the SENIOR SCOUT
mission shelters of the 169th Intelligence

Squadron of the Utah Air National Guard)

On page 24, between lines 9 and 10, insert
the following:

SEC. 133. SENIOR SCOUT MISSION BED-DOWN INI-
TIATIVE.

(a) AMOUNT FOR PROGRAM.—The amount
authorized to be appropriated by section
103(1) is hereby increased by $2,000,000, with
the amount of the increase to be available
for a bed-down initiative to enable the C-130
aircraft of the Idaho Air National Guard to
be the permanent carrier of the SENIOR
SCOUT mission shelters of the 169th Intel-
ligence Squadron of the Utah Air National
Guard.

(b) OFFSET.—The amount authorized to be
appropriated by section 421 is hereby reduced
by $2,000,000, with the amount of the reduc-
tion to be derived from excess amounts pro-
vided for military personnel of the Air Force.

Mr. WARNER. I move to reconsider
the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 3280

Mr. BINGAMAN. Mr. President, I am
pleased to support this amendment,
which I have cosponsored with the Sen-
ator from Oklahoma, to extend the En-
ergy Savings Performance Contract
program through the end of fiscal year
2005.

Our amendment is urgently needed to
stem the damage being done to a very
successful program that brings private
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sector expertise, and private sector fi-
nancing, to efficiency projects that re-
duce the Federal Government’s energy
use, and energy costs.

Since the 1970’s Federal Government
agencies have been setting an example
for the Nation on how to reduce energy
waste and save money by improving
their energy efficiency—spending $2.3
billion less for energy in FY2000 than
in FY1985. One of the reasons for this
success is the availability of Energy
Savings Performance contracts,
ESPCs. These contracts offer a way to
make energy savings improvements at
Federal facilities at no cost to the Gov-
ernment, by leveraging private capital.
The Department of Defense has been a
leader in the use of Energy Savings
Performance contracts.

Under the ESPC authority enacted in
1992, private sector companies enter
into contracts with Federal agencies to
install energy savings equipment and
make operational and maintenance
changes to improve building efficiency.
The company pays all of the up-front
costs for making the energy efficiency
improvements and guarantees the
agency savings through the term of
contract. The energy service company
then recovers its investment, over
time, by receiving a portion of the
agency’s energy cost savings.

Since 1992, this program has brought
nearly $1.1 billion in private sector in-
vestments to Federal agencies, result-
ing in hundreds of millions of dollars in
permanent savings to the taxpayers.
The ESPC program has the support of
a broad and diverse coalition of busi-
nesses, environmental groups and
labor—including the U.S. Chamber of
Commerce, U.S. PIRG, and the Team-
sters.

Unfortunately, the statutory author-
ity for the ESPC program expired at
the end of FY2003. As a result of the
program lapse, over $300 million in en-
ergy efficiency projects have been halt-
ed nationwide. Pending contacts are in
limbo along with over 3,000 new jobs as-
sociated with these projects. Although
I and others have made several efforts
to extend the program, these efforts
have been unsuccessful, primarily be-
cause the Congressional Budget Office
assigns a cost to the program, unlike
the Office of Management and Budget
which considers the program to be
budget neutral.

While the debate over proper scoring
of the program goes on, the loss of new
business and experienced personnel has
put this program into crisis. With each
passing week, the benefits and poten-
tial of ESPCs are bleeding away. At a
time of high energy costs, high deficits,
and high unemployment, Congress
should act as soon as possible to extend
ESPC authority.

I thank the managers of the bill for
accepting this short-term extension
amendment. I also pledge to continue
working with Senator INHOFE and other
supporters of the ESPC program to
enact a permanent extension of this
valuable efficiency program.
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I ask unanimous consent that a let-
ter from Secretary Abraham expressing
administration support for the ESPC
Program be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE SECRETARY OF ENERGY,
Washington, DC, April 8, 2004.
Hon. PETE DOMENICI,
Chairman, Committee on Energy and Natural
Resources, U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: The Administration
strongly supports enactment, as soon as pos-
sible, of legislation to extend the authority
for Federal agencies to enter into Energy
Savings Performance Contracts (ESPCs).

Congress established the ESPC program in
1992 as an innovative way to improve the
Government’s energy efficiency by har-
nessing private-sector resources to fund nec-
essary energy-efficient improvements. How-
ever, authority to enter into new ESPC con-
tracts expired on October 1, 2003. A short-
term, one-year reauthorization would allow
Federal agencies to continue making invest-
ments in energy efficiency that save energy
and money and help agencies meet Federal
energy conservation goals.

The Administration continues to support
long-term reauthorization of the ESPC pro-
gram as part of the comprehensive energy
legislation currently under consideration in
Congress. The legislation itself extending
ESPC authority is considered budget neutral
and does not require additional resources, as
the Office of Management and Budget classi-
fies all budget authority and outlays for
ESPCs as absorbing discretionary resources.
However, ESPCs actually save the govern-
ment money, because the upfront costs of
ESPC efficiency improvements are recovered
through the energy savings that result.
Moreover, payments to the contractors are
contingent upon realizing a guaranteed
stream of future cost savings.

Improved energy efficiency and conserva-
tion of Federal facilities is an important
component of this Administration’s commit-
ment to the cost-effective use of public dol-
lars and protection of the environment. The
Administration urges Congress to act quick-
ly to extend the authorization of this impor-
tant program.

Sincerely,
SPENCER ABRAHAM.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I am
prepared to enter into a unanimous
consent agreement with the distin-
guished Senator from Nevada.

Mr. President, I ask unanimous con-
sent that all pending amendments be
withdrawn, with the exception of the
following: Daschle, No. 3409, as amend-
ed; Leahy, No. 3387, which will have a
second degree by Senator LEAHY or des-
ignee; and a series of amendments
which have been cleared by both man-
agers; I further ask consent that at 9:30
tonight the Senate proceed to a vote in
relation to the Daschle amendment No.
3409, with no second degrees in order to
the amendment prior to the vote; pro-
vided further that following the dis-
position of the Daschle amendment,
the Senate vote in relation to the
Leahy amendment No. 3387. I further
ask consent that following the disposi-
tion of the Leahy amendment, and the
disposition of the cleared amendments,
the bill be read a third time and the
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Senate proceed to a vote on passage of
the bill, with no intervening action or
debate.

Before the Chair rules, I ask unani-
mous consent that the votes occur in
reverse order than listed above.

The PRESIDING OFFICER. Is there
objection?

The Senator from Nevada.

Mr. REID. Mr. President, it is my un-
derstanding that, first of all, it will be
the Daschle amendment No. 3409, as
amended.

Mr. WARNER. That is correct. If 1
failed to read it, it is as amended.

Mr. REID. And that the Leahy
amendment No. 3387—we all know Sen-
ator LEAHY is going to offer a second-
degree amendment to the underlying
amendment.

Mr. WARNER. That is correct. It is
in the script.

Mr. REID. And also, I say to the Sen-
ator, I want to make sure we would
have the Daschle vote second and the
Leahy vote first.

Mr. WARNER. If that is the pref-
erence, so granted.

Mr. REID. That would be for the con-
venience of the Democratic leader. I
would also think it would be appro-
priate to have 2 minutes evenly divided
prior to each vote. I would ask unani-
mous consent that the distinguished
chairman of the committee allow the
modification of his unanimous consent
request as I have outlined it.

Mr. WARNER. I concur in the modi-
fication.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. I thank the Chair.

Mr. LEAHY. Mr. President, will the
Senator yield, not to speak on my
amendment but to call it up and offer
the second degree now?

The PRESIDING OFFICER. Without
objection, the Daschle second degree
No. 3468 is agreed to.

The amendment (No. 3468) was agreed
to.

AMENDMENT NO. 3485 TO AMENDMENT NO. 3387

Mr. LEAHY. Mr. President, I ask
that amendment No. 3387 be called up,
and I send to the desk a second-degree
amendment on behalf of myself and Mr.
CORZINE.

The PRESIDING OFFICER. The
clerk will report the second-degree
amendment.

The legislative clerk read as follows:

The Senator from Vermont [Mr. LEAHY],
for himself and Mr. CORZINE, proposes an
amendment numbered 3485 to amendment
No. 3387.

Mr. LEAHY. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To direct the Attorney General to

submit to the Committee on the Judiciary

of the Senate all documents in the posses-
sion of the Department of Justice relating
to the treatment and interrogation of indi-
viduals held in the custody of the United

States)

At the appropriate place, insert the fol-
lowing:

June 23, 2004

REQUEST FOR DOCUMENTS AND
RECORDS.

The Attorney General shall submit to the
Committee on the Judiciary of the Senate
all documents and records produced from
January 20, 2001, to the present, and in the
possession of the Department of Justice, de-
scribing, referring or relating to the treat-
ment or interrogation of prisoners of war,
enemy combatants, and individuals held in
the custody or under the physical control of
the United States Government or an agent of
the United States Government in connection
with investigations or interrogations by the
military, the Central Intelligence Agency,
intelligence, antiterrorist or
counterterrorist offices in other agencies, or
cooperating governments, and the agents or
contractors of such agencies or governments.

Mr. LEAHY. I thank the distin-
guished manager and yield the floor.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BENNETT. Mr. President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. Mr. President, as the
debate on the Defense authorization
bill began, I announced my intention
to offer an amendment to that bill with
respect to the nuclear penetrator, or,
as it is known around here, the RNEP.
I have been dissuaded from offering
that amendment by the arguments of
some of my friends who insist it is un-
necessary because it would be simply a
statement of existing law. I wanted to
be sure that was the case, and there-
fore I sought assurances from both the
Department of Energy and the Depart-
ment of Defense. I have handed the let-
ters from those two Departments to
my friend from Michigan. I ask if I
could reclaim those letters so I might
quote from them.

Mr. LEVIN. That is a fair request.

Mr. BENNETT. Linton F. Brooks,
who is the Administrator of the Na-
tional Nuclear Security Administra-
tion, wrote me on June 15, and he says
the following things:

. . . let me state unequivocally this Adminis-
tration has no current plans or requirements
to conduct an underground nuclear test.

That is important to understand,
that the administration has no plans to
conduct an underground nuclear test of
any kind.

With respect to RNEP, he says:

. . . I know you are concerned that the ongo-
ing RNEP study could lead to the resump-
tion of underground nuclear testing. The
RNEP study will not require an underground
nuclear test.

That is a very firm, unequivocal
statement.

He goes on to talk about possibili-
ties, and he says:

Should the President support, and the Con-
gress approve, full-scale engineering develop-
ment of RNEP, the Administration does not
intend to conduct a nuclear test. From the
beginning, we have operated under the as-
sumption that resuming testing to certify
RNEP is not an option. . . .
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Those are firm assurances from the
Department of Energy. But I wanted to
be sure this was not just Ambassador
Linton Brooks’ attitude, so I had a
conversation with Paul Wolfowitz at
the Department of Defense. Dated June
23, he sent me a letter reaffirming what
Administrator Brooks had said and
makes it clear that the Department of
Defense agrees there will be no nuclear
test with respect to RNEP under the
current administration.

So I am heartened by these assur-
ances I have received from the Depart-
ment of Defense and the Department of
Energy that there is no plan or require-
ment to conduct an underground nu-
clear explosive test of any kind, and I
accept these assurances. But here in
the Congress I have those to whom I
look for guidance on these matters. 1
want to be sure that should some fu-
ture administration decide to change
the policy that has been outlined by
the Bush administration, that the
present law would hinder future admin-
istrations from conducting these same
tests without there being a vote of
Congress; particularly with respect to
RNEP, that there would be no under-
ground nuclear test without a congres-
sional vote.

I have asked the Senator from Ari-
zona, who is an expert on these mat-
ters, if he would agree. I also discussed
it with the Senator from Michigan,
who is the ranking member on the
Armed Services Committee.

If T may, Mr. President, I ask the
Senator from Arizona, Mr. KYL, if he
agrees that under current law, a vote
from Congress would have to occur be-
fore a test could be conducted on
RNEP?

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. KYL. Mr. President, I answer the
Senator from Utah, yes, I agree Con-
gress would have to vote before a test
could be conducted.

Mr. BENNETT. I thank the Senator
from Arizona, Mr. President.

I would now like to address the same
question to the Senator from Michigan,
with his great background in the area
of law concerning this.

Does the Senator from Michigan
agree that under current law, a vote
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from Congress would have to occur be-
fore a test could be conducted for
RNEP?

Mr. LEVIN. Yes. I, too, agree that
Congress would have to vote before a
test could be conducted.

Mr. BENNETT. I thank the Senator
from Michigan. I thank the Senator
from Arizona.

On the basis of their assurances,
along with the written assurances I
have received from this administra-
tion—two Departments speaking—I
will not offer my amendment.

Mr. President, I now ask unanimous
consent those two letters be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF ENERGY, NATIONAL
NUCLEAR SECURITY ADMINISTRA-
TION,

Washington, DC, June 15, 2004.
Hon. ROBERT BENNETT,
U.S. Senate,
Washington, DC.

DEAR SENATOR BENNETT: Thank you for
taking the time to meet with me on June 3,
2004, to discuss your concerns regarding the
Robust Nuclear Earth Penetrator (RNEP)
study and underground nuclear testing at
the Nevada Test Site (NTS). I appreciate
your concerns and I hope to address them in
this letter.

First, let me state unequivocally this Ad-
ministration has no current plans or require-
ments to conduct an underground nuclear
test. The Stockpile Stewardship Program is
working today to ensure that America’s nu-
clear deterrent is safe, secure and reliable.
Currently there are no issues of sufficient
concern to warrant a nuclear test. I cer-
tainly understand the concerns you and your
constituents in Utah have with nuclear test-
ing at the Nevada Test Site. However, I be-
lieve it is critical to maintain a readiness ca-
pability at the NTS to conduct such a test in
the future if called for by the President of
the United States, in order to ensure the
safety and/or reliability of a weapon system.
Therefore, I believe it is important for us to
work together to ensure that the NNSA test
readiness program continues to make safety
a top priority.

Furthermore, I know you are concerned
that the ongoing RNEP study could lead to
the resumption of underground nuclear test-
ing. The RNEP study will not require an un-
derground nuclear test. Should the President
support, and Congress approve, full-scale en-
gineering development of RNEP, the Admin-
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istration does not intend to conduct a nu-
clear test. From the beginning, we have op-
erated under the assumption that resuming
testing to certify RNEP is not an option and
for that reason, more than any other, the
RNEP study is only looking at two existing
weapon systems, the B-61 and the B-83. Both
are well-proven systems with an extensive
test pedigree from the 1970s and 80s. I would
be happy to work with you and the Senate
Armed Services Committee to address your
concerns on this sensitive matter.

If you have any further questions or con-
cerns, please do not hesitate to contact me
or C. Anson Franklin, Director, Office of
Congressional, Intergovernmental and Pub-
lic Affairs at (202) 586-8343.

Sincerely,
LINTON F. BROOKS,
Administrator.

DEPUTY SECRETARY OF DEFENSE,
Washington, DC, June 23, 2004.
Hon. ROBERT BENNETT,
U.S. Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR SENATOR BENNETT: I understand that
you have concerns about the Department’s
plans to study options for a Robust Nuclear
Earth Penetrator (RNEP) that would give
the United States the capability to threaten
hardened, deeply buried targets in hostile
nations. Specifically, you have raised con-
cerns that the development of such a system
could require the resumption of underground
nuclear testing.

I want to assure you that the Administra-
tion has no plans to conduct an underground
nuclear test associated with the development
of RNEP. As National Nuclear Security Ad-
ministration Administrator Linton Brooks
recently wrote to you, ‘‘the RNEP study is
only looking at two existing weapon sys-
tems, the B-61 and B-83. Both are well-prov-
en systems with an extensive test pedigree
from the 1970s and 80s.”

If RNEP were to move from its current
study phase to development, such plans
would be part of the Administration’s annual
budget request to Congress. The Administra-
tion’s intentions concerning underground
nuclear testing during RNEP development, if
different from our current intentions, would
be explicit in that request. Congress would
have the opportunity at that time to debate
and pass judgment on those plans.

Thank you for the opportunity to address
your concerns about the Department’s devel-
opment of RNEP. If I can be of further as-
sistance, I hope you will let me know.

Sincerely,
PAUL WOLFOWITZ.

NOTICE

Incomplete record of Senate proceedings. Except for concluding business which follows,
today’s Senate proceedings will be continued in the next issue of the Record.

ORDERS FOR THURSDAY, JUNE 24,
2004

Mr. FRIST. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 10 a.m. on Thursday, June
24. 1 further ask consent that following
the prayer and pledge, the morning
hour be deemed expired, the Journal of
proceedings be approved to date, the
time for the two leaders be reserved for

their use later in the day, and the Sen-
ate proceed to executive session for the
consideration en bloc of Calendar Nos.
715 and 731, the nomination of John
Danforth to be Representative to the
United Nations.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. FRIST. Mr. President, tomorrow
we will begin the day with the consid-
eration of the nomination of our
former colleague to be Representative
to the United Nations. The nomination
will require a little debate but then
will not need a vote. We will also con-
sider judicial nominations tomorrow.
Therefore, rollcall votes will occur
throughout the day.
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Also, Chairman STEVENS will be here
to begin consideration of the Defense
Appropriations bill. We hope to begin
that bill and finish that legislation
prior to the recess. Therefore, Senators
can expect a busy day with rollcall
votes.
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ADJOURNMENT UNTIL 10 A.M.
TOMORROW

Mr. FRIST. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent that
the Senate stand in adjournment under
the previous order.

There being no objection, the Senate,
at 11:45 p.m., adjourned until Thursday,
June 24, 2004, at 10 a.m.

June 23, 2004
CONFIRMATIONS

Executive nominations confirmed by
the Senate June 23, 2004:

THE JUDICIARY

JUAN R. SANCHEZ, OF PENNSYLVANIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF PENNSYLVANIA.

WALTER D. KELLEY, JR., OF VIRGINIA, TO BE UNITED
STATES DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF VIRGINIA.
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