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class members and defendants, and for
other purposes, shall be brought to a
close?

The yeas and nays are required under
the rule.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. McCONNELL. I announce that
the Senator from Colorado (Mr. CAMP-
BELL), the Senator from Nevada (Mr.
ENSIGN), the Senator from Wyoming
(Mr. ENzI), the Senator from Illinois
(Mr. FITZGERALD), the Senator from
Nebraska (Mr. HAGEL), and the Senator
from Pennsylvania (Mr. SANTORUM) are
necessarily absent.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN), the
Senator from California (Mrs. BOXER),
the Senator from West Virginia (Mr.
BYRD), the Senator from New York
(Mrs. CLINTON), the Senator from North
Carolina (Mr. EDWARDS), the Senator
from Massachusetts (Mr. KERRY), and
the Senator from Maryland (Ms. MiI-
KULSKI) are necessarily absent.

The yeas and nays resulted—yeas 44,
nays 43, as follows:

[Rollcall Vote No. 154 Leg.]

YEAS—44
Alexander DeWine Murkowski
Allard Dole Nelson (NE)
Allen Domenici Nickles
Bennett Frist Roberts
Bond Graham (SC) Sessions
Brownback Grassley Smith
Bunning Gregg Snowe
Burns Hatch
Chafee Hutchison gssszzg
Chambliss Inhofe
Sununu
Cochran Kyl
Coleman Lott Talent
Collins Lugar Thomas
Cornyn McConnell Voinovich
Crapo Miller Warner
NAYS—43

Akaka Feingold Lincoln
Baucus Feinstein McCain
Bayh Graham (FL) Murray
Bingaman Harkin Nelson (FL)
Breaux Hollings Pryor
Cantwell Inouye Reed
Carper Jeffords Reid
Conr‘ad Johnson Rockefeller
Corzine Kennedy Sarbanes
Craig Kohl

. Schumer
Daschle Landrieu
Dayton Lautenberg Shelby
Dodd Leahy Stabenow
Dorgan Levin Wyden
Durbin Lieberman

NOT VOTING—13

Biden Edwards Kerry
Boxer Ensign Mikulski
Byrd Enzi Santorum
Campbell Fitzgerald
Clinton Hagel

The PRESIDING OFFICER. On this
vote, the yeas are 44, the nays are 43.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

——————

MORNING BUSINESS

Mr. McCONNELL. Mr. President, I
ask unanimous consent that there be a
period of morning business with Sen-
ators permitted to speak for up to 10
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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TRIBUTE TO HENRY COUZENS

Mr. McCONNELL. Mr. President, I
wish today to pay tribute to Henry
Couzens, a genuine World War II hero
and survivor. Mr. Couzens performed
extraordinary acts of courage during
some of world history’s most difficult
and tumultuous times.

The day after his 18th birthday in
1942, Mr. Couzens applied for the Avia-
tion Cadets, and after passing all re-
quirements was accepted into the Air
Corp Training School. A year later, Mr.
Couzens graduated as a pilot and was
commissioned as a second lieutenant to
fly P-47 fighter planes. In early 1944,
Mr. Couzens arrived in England to fight
on the front lines in the European The-
atre alongside the 8th Infantry and
356th Fighter Group. His unit’s assign-
ment was to control an area along the
English Channel. Their purpose was to
escort and protect B-17s and B-24s on
bombing missions to Germany and
other occupied countries.

On April 23, 1944, Mr. Couzens was as-
signed to destroy German airplanes on
the ground. His target that day was the
airfield at Haguenau, France. On his
third pass over the airfield, he was hit
by German anti-aircraft fire. The hit
was so substantial it stopped the en-
gine of his plane, forcing him to ‘‘Belly
in.”” While he was fortunate enough to
land alive, the group commander and
another pilot were shot down. For a lit-
tle over a year, Mr. Couzens was a pris-
oner of the Germans at the famous Sta-
lag Luft III Camp. He endured one of
the coldest winters in decades and fi-
nally saw freedom when they were lib-
erated on April 29, 1945, and became
part of General Patton’s Third Army.

Thank you, Mr. Couzens for defend-
ing freedom and democracy. The
heroics you and your comrades dis-
played will forever be remembered; you
truly are the Greatest Generation.

———
TRADE AGREEMENTS

Mr. BAUCUS. Mr. President, I rise to
address the value of free trade, and of
the process by which we get it.

From ancient times, people have
learned that trade among nations
means more economic growth and
higher incomes. People have better
standards of living, thanks to trade.

Free trade allows each nation to de-
vote more resources and energy to
those things for which it has a com-
parative advantage. Partners to free
trade thereby get goods and services at
lower cost than they would in isola-
tion.

Conversely, protectionism stunts
growth and reduces income. Tariffs are
taxes. And like other taxes, they can
impede the efficient allocation of re-
sources. Where nations impose quotas
and tariffs, goods and services cost
more. People live less well than they
would with free trade.

But you don’t have to take my word
for it. Look at the record. Take Amer-
ica’s two biggest recent trade agree-
ments.
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America entered into the North
American Free Trade Agreement,
NAFTA, in 1993, and the Uruguay
Round Agreements, the WTO, in 1994.
In the years following those major
trade agreements, America experienced
one of its strongest economic expan-
sions.

Yes, balancing the budget and fund-
ing education also had something to do
with it. But trade helped.

America experienced 8 years of eco-
nomic growth. The American economy
created more than 20 million new jobs.
The average household’s real income
rose 15 percent. Americans’ standard of
living improved.

Put the other way around: The oppo-
nents of free trade have a difficult job
to explain how those major trade
agreements hurt the American econ-
omy in the 1990s.

I am a proud advocate of trade. I am
an advocate of stronger economic
growth and higher incomes. I want a
better standard of living for Ameri-
cans.

So how can we achieve freer trade?
How do we lower barriers to trade?
That brings us to a discussion of trade
procedures.

The Senate considers trade agree-
ments under somewhat unique proce-
dures. These special procedures go by
several names: fast-track, trade negoti-
ating authority, or trade promotion
authority.

Under these procedures, legislation
to implement a trade agreement gets
an up-or-down vote within a limited
time. Debate is limited to 20 hours. No
amendments. No filibusters.

The Senate is about to consider legis-
lation under these procedures to imple-
ment the United States-Australia Free
Trade Agreement. We may also soon
consider legislation under these proce-
dures to implement the United States-
Morocco Free Trade Agreement.

Two other agreements with six Cen-
tral American countries and Bahrain
are signed and ready for us to consider
whenever the administration chooses
to move them.

With so much trade activity, it is a
good time to review the applicable pro-
cedures.

It all begins with the Constitution.
Article I, section 8, clause 3 says that:
“The Congress shall have the power
. . . to regulate Commerce with foreign
Nations.” Since the founding of our
Country, it is, and has always been,
Congress that holds primary responsi-
bility for trade.

Now, 535 Members of Congress cannot
negotiate trade agreements. The logis-
tics are unimaginable. So our prede-
cessors figured out fairly early that the
actual negotiating would have to be
delegated to the executive branch.

But that does not mean that Con-
gress has delegated its Constitutional
responsibilities. To the contrary, under
United States law no trade agreement
is self-executing. It has no effect on do-
mestic law until Congress passes im-
plementing legislation.
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A system where one branch of gov-
ernment negotiates trade agreements
and another must accept them and
turn them into domestic law presents
challenges.

The system worked well enough in
the early days of the General Agree-
ment on Tariffs and Trade. Back then,
the executive branch was negotiating
agreements to reduce tariffs. Congress
would delegate authority to the Presi-
dent to agree to cuts within a specific
range. All the President had to do was
proclaim those changes once agreed to.

In the 1960s, however, the United
States and its trading partners in the
GATT began to expand the scope of
trade negotiations to non-tariff meas-
ures. Without any advance authoriza-
tion from Congress, the administration
negotiated several deals on non-tariff
measures in the GATT’s Kennedy
Round.

It brought those agreements back to
Congress. Congress rejected the agree-
ments, refusing to implement them
into domestic law. This embarrassed
the administration. And it frustrated
our trading partners. They learned
that negotiating with the executive
branch is not enough. The final word
lies with Congress.

Our trading partners became wary.
They didn’t want to devote years of ef-
fort to another round of trade negotia-
tions in the GATT if American nego-
tiators could not keep the promises
they made. The executive branch want-
ed advance authorization from Con-
gress to negotiate mnon-tariff trade
agreements.

The administration proposed treating
tariff and non-tariff agreements the
same. The executive branch said: Con-
gress should simply authorize the
President in advance to negotiate and
implement the deals that the President
makes.

The Finance Committee resisted.
Yes, tariff deals are easy to approve in
advance. All Congress has to do for a
tariff deal is to tell the Executive how
low the negotiators can go.

But non-tariff deals are more com-
plicated. They can cover things like
Customs rules, trade remedies, food
safety rules, and intellectual property
rights. It would be too difficult for
Congress to approve parameters for
these kinds of agreements in advance.
Congress would want to see the details
before deciding to approve and imple-
ment these deals.

Congress and the President reached a
compromise and enacted it in the
Trade Act of 1974. That Act created the
so-called ‘‘fast-track’ process.

Fast-track has something for every-
one. It gives the Executive express au-
thority to negotiate tariff and non-tar-
iff agreements, so long as our trade
representatives meet general negoti-
ating objectives set out by Congress.
And it guarantees our trade partners
that any agreement will receive an up-
or-down vote by a date certain. That
way, when they negotiate with the
United States, they know that Con-
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gress cannot later amend the agree-
ment or kill it with a filibuster.

But, most importantly, fast-track
preserves Congress’s Constitutional
primacy on trade. No agreement gets
implemented unless a majority of Con-
gress approves.

Fast-track procedures require close
collaboration between the Executive
and Congress at every stage. The Presi-
dent must notify committees of juris-
diction and consult with them before a
negotiation begins and regularly
throughout the negotiations. Once
talks are complete, the President must
notify Congress 90 days before signing
the agreement, to permit Congress
time to review the terms of the deal.

Once the agreement is signed, the
President must submit it to Congress,
along with a draft implementing bill,
for approval. Congress has no more
than 90 days in which the Congress is
in session to act. And amendments are
not in order.

But the time when close coordination
between the Executive and Congress is
most critical is the period between
when the agreement is signed and when
the President submits the agreement
to Congress.

This is the time when the adminis-
tration and the trade committees sit
down together to craft an imple-
menting bill. The law requires the Ex-
ecutive to consult with the committees
of jurisdiction. But because the details
of this consultative process are not
spelled out by law, some call this stage
the ‘“‘informal process’” or the ‘‘mock
process.”’

No one should be fooled by these ti-
tles. This cooperative drafting ven-
ture—while not spelled out in the law—
is the centerpiece of the fast-track
process.

It is at this stage—before the imple-
menting bill becomes unamendable—
that the trade committees can weigh in
and bring their own ideas to the table.

Congress and the President first used
the procedures adopted in the Trade
Act of 1974 to implement the GATT
Tokyo Round agreements in 1979. The
Government has since used these pro-
cedures to implement the WTO Uru-
guay Round Agreements, as well as
free trade agreements with Israel, Can-
ada, Mexico, Singapore, and Chile.

From the beginning, the Finance
Committee has strived to make the in-
formal process operate as much as pos-
sible like the normal legislative proc-
ess.

For that reason, the Finance Com-
mittee always holds a mock markup of
the draft implementing bill. Like any
markup, this event is open to the pub-
lic. And Members are free to offer
amendments to the draft bill that has
been developed by the administration
and committee staff.

The committee holds a recorded vote
on each amendment offered. It then
votes on whether to approve the draft
bill, as amended, in a recorded vote.

Amendments are common events at
mock markups. When the Committee
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considered the United States-Israel
Free Trade Agreement in 1984, com-
mittee members offered 13 amend-
ments, and the Committee adopted 3.
In 1988, when the committee considered
the Canada-United States Free Trade
Agreement, members offered 9 amend-
ments, all of which were adopted. When
the Finance Committee considered
draft implementing legislation for the
North American Free Trade Agreement
in 1993, members offered at least 15
amendments, of which 14 were adopted.
There were more than 30 differences be-
tween the Senate and House versions of
the bill at the end of the mock mark-
ups.

By contrast, no amendments were of-
fered last year when the committee
considered the Singapore and Chile im-
plementing bills. That was unusual.

In each of these cases, consideration
of amendments was followed by a com-
mittee vote to approve the draft bill, as
amended.

In every case except Singapore and
Chile, amendments added in the mock
markup led to differences between the
versions of the draft bill approved by
the Finance Committee and the bill ap-
proved by the Ways and Means Com-
mittee.

Consistent with normal legislative
practice, the two committees resolved
these differences in an informal or
“mock” conference. Each House ap-
pointed conferees to participate.

To begin the conference process, staff
from both parties and both Houses
jointly prepared a document identi-
fying all the differences between the
two versions of the draft bill. Where
agreement was possible, staff rec-
ommended a resolution.

Typically, the House and Senate ex-
changed offers on more difficult issues,
which were then resolved at the Mem-
ber level. In each case, Members and
staff were able to resolve all or vir-
tually all conflicts. Both committees
could then recommend identical draft
bills to the administration for formal
submission.

This time-tested process really
works. It allows Congress to exercise
its Constitutional prerogatives in full,
while still guaranteeing the President
and our trading partners a timely vote
on trade agreements.

Although these informal procedures
are not statutory, they were certainly
on my mind when I worked to secure a
renewal of the President’s trade negoti-
ating authority in the Trade Act of
2002. I firmly believe that Congress
should continue to insist on a meaning-
ful and robust informal process.

One of the keys to a meaningful in-
formal process is time. In the case of
the U.S.-Canada Free Trade Agree-
ment, the informal process took 7
months. That is how much time
elapsed between when the U.S. signed
the agreement and when the President
formally submitted the implementing
bill to Congress. During that time, the
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Finance Committee held hearings, con-
ducted several weeks of informal draft-
ing, and held four mock markup ses-
sions. The informal conference alone
included 3 days of Member-level meet-
ings and took close to 2 months to
complete.

The informal process for NAFTA
lasted a full year. It included five hear-
ings in the Finance Committee as well
as hearings in five other committees.
The Finance Committee staff worked
with the administration for months on
legislative drafting. The Finance Com-
mittee’s markup involved 3 sessions
over 2 weeks, followed by a conference.

The informal process for the Uruguay
Round Agreements Act took about 9
months.

The Singapore and Chile FTAs took
less time. That makes sense. The
agreements required many fewer
changes to U.S. law than those that
came before.

After walking through the draft bills
in detail with the administration, with
Committee staff, and with legislative
counsel, Members were satisfied. They
chose not to offer any amendments at
the mock markups. No conference was
necessary.

Affording sufficient time to the proc-
ess pays off. After the President for-
mally submits an implementing bill,
the fast-track procedures allow Con-
gress up to 90 days to complete action.
That is 90 days on which Congress is in
session not calendar days.

But nowhere near that much time
has ever been used. The formal process
took 56 calendar days for the U.S.-Can-
ada Agreement—including the August
recess. NAFTA, Singapore, and Chile
took a mere 16 days each.

What lesson can we learn from all
this experience? Process matters.

Congress needs to be engaged
throughout the negotiations. The trade
committees need to play an active role
in drafting implementing legislation.
Committee members need to have
enough time to give meaningful consid-
eration to amendments and to resolve
any differences between the Houses be-
fore the Government completes an im-
plementing bill. When that happens,
the formal fast-track process goes
quite smoothly.

What does this mean for the future?
First, we should not get overconfident.

Just because the process works
smoothly and quickly for some agree-
ments, like Singapore and Chile,

doesn’t mean we can start skipping
steps. In fact, with a vote on whether
to extend the President’s trade pro-
motion authority for an additional 2
years possible next summer, now is no
time to get sloppy.

More complex agreements may be
ahead. CAFTA involves six countries
and could raise controversial new
issues. Any agreements that come out
of the WTO Doha Round or the FTAA
talks could require extensive new im-
plementing legislation. In sum, we
would be foolish to assume the process
of developing implementing bills will
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always be as easy in future as our re-
cent experience with Singapore and
Chile.

Second, timing should always be
Member-driven. Members should have
the time that they need to review the
relevant materials and participate in
the informal process. We should never
cut that time short just to meet artifi-
cial deadlines.

When we shortchange the process, we
shortchange the Constitution. When we
start cutting corners on process, we
begin to abdicate Congress’s constitu-
tional role in making trade law.

A good agreement is no excuse for
bad process. A good agreement is no ex-
cuse for Congress to surrender its Con-
stitutional role. The ends do not jus-
tify the means.

Let us work together to advance the
process of free trade. Let us ensure a
fair process for reaching our trade
agreements, and thereby make future
trade agreements easier to achieve.
And by advancing those agreements,
let us work together to earn those ben-
efits of free trade of greater economic
growth and higher standards of living
for generations of Americans yet to
come.

————
LOCAL LAW ENFORCEMENT ACT
OF 2003
Mr. SMITH. Mr. President, I rise

today to speak about the need for hate
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and I introduced the
Local Law Enforcement Enhancement
Act, a bill that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable in our society.

On November 20, 1995, a young
transsexual woman named Chanelle
Picket was beaten severely and then
strangled to death after leaving a gay
bar in downtown Boston.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. I believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

Mrs. FEINSTEIN. Mr. President, I
offer into the RECORD my statement of
support of S. 2548, private relief legisla-
tion to provide lawful permanent resi-
dence status to Shigeru Yamada, a 22-
year-old Japanese national who lives in
Chula Vista, CA.

I have decided to offer private relief
legislation on his behalf because I be-
lieve that Shigeru Yamada represents a
model American citizen for whom re-
moval from this country would rep-
resent an unfair hardship. Without this
legislation, Mr. Yamada will be forced
to return to a country in which he
lacks any linguistic, cultural or family
ties.

Mr. Yamada legally entered the
United States with his mother and two
sisters in 1992 at the young age of 10.

S7821

The family was fleeing from Mr.
Yamada’s alcoholic father, who had
been physically abusive to his mother,
the children and even his own parents.
Since the, he has had no contact with
his father and is unsure if he is even
alive. Tragically, Mr. Yamada experi-
enced further hardship when his moth-
er was killed in a car crash in 1995. Or-
phaned at the age of 13, Mr. Yamada
spent time living with his aunt before
moving to Chula Vista to live with a
close friend of his late mother.

The death of his mother marked
more than a personal tragedy for
Shigeru Yamada; it also served to im-
pede the process for him to legalize his
status here. At the time of her death,
Mr. Yamada’s family was living legally
in the United States. His mother had
acquired a student visa for herself and
her children qualified as her depend-
ents. Her death revoked his legal sta-
tus in the United States. Tragically,
Mr. Yamada’s mother was engaged to
an American citizen at the time of her
death. Had she survived, her son would
likely have become an American cit-
izen through this marriage.

Mr. Yamada has exhausted his op-
tions under our current immigration
system of the United States. Through-
out high school, he contacted attor-
neys in the hopes of becoming a cit-
izen. Unfortunately, time has run out
and, for Mr. Yamada, the only option
available to him today is private relief
legislation.

For several reasons, it would be trag-
ic for Mr. Yamada to be removed from
the United States and sent to Japan.

First, since arriving in the United
States, Mr. Yamada has lived as a
model American. He graduated with
honors form Eastlake High School in
2000, where he excelled in both aca-
demics and athletics. Academically,
Mr. Yamada earned a number of awards
including being named an ‘Out-
standing English Student’” his fresh-
man year, an All-American Scholar,
and earning the United States National
Minority Leadership Award. His teach-
er and coach, Mr. John Inumerable, de-
scribes him as being ‘‘responsible, hard
working, organized, honest, caring and
very dependable.” His role as the vice
president of the Associated Student
Body his senior year is an indication of
Mr. Yamada’s high level of leadership,
as well as, his popularity and trust-
worthiness among his peers. As an ath-
lete, Mr. Yamada was named the ‘“Most
Inspirational Player of the Year’ in
junior varsity baseball and football, as
well as, varsity football. His football
coach, Mr. Jose Mendoza, expressed his
admiration by saying that he has ‘‘seen
in Shigeru Yamada the responsibility,
dedication and loyalty that the aver-
age American holds to be virtuous.”

Second, Mr. Yamada has distin-
guished himself as a local volunteer. As
a member of the Eastlake High School
Link Crew, Mr. Yamada helped fresh-
men find their way around campus, of-
fered tutoring and mentoring services,
and set an example of how to be a suc-
cessful member of the student body.



		Superintendent of Documents
	2016-09-15T14:56:46-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




