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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray:

Lord God Almighty, you have set
Your glory above the heavens. Right-
eous and true are Your ways. You alone
are the King of nations. Search our
hearts and examine our motives so
that we may walk in Your paths. Help
us to put our mistakes and blunders be-
hind us as we strive for Your ideal of
sacrificial service. Remind us often of
the price that was paid for our redemp-
tion.

Today, give our lawmakers the grace
to glorify You. Bless them as they
wrestle with the complicated issues of
freedom. May their debates be charac-
terized by candor and civility. In Your
unfailing love, lead us all to paths of
abundant liberty.

We pray this in Your Holy Name.
Amen.

PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
acting majority leader is recognized.

——
SCHEDULE

Mr. ALLARD. Mr. President, today
the Senate will be in a period of morn-
ing business throughout the day. The
majority leader announced last night
there will be no rollcall votes during
today’s session, but Senators are en-

Senate

couraged to come to the Senate floor
to speak on the constitutional amend-
ment regarding marriage, which has
been slated for floor consideration
early next week.

———

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, leadership time is
reserved.

———————

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business with the first 4 hours equally
divided between the two leaders or
their designees.

As a Senator from Alaska, I ask I be
notified if anyone makes a motion per-
taining to any appropriations bill this
morning.

———

PROPOSING AN AMENDMENT TO
THE CONSTITUTION RELATING
TO MARRIAGE

Mr. ALLARD. Mr. President, I rise
today to start what I hope will be con-
structive debate on my amendment,
S.J. Res. 40, the marriage amendment,
which states:

Marriage in the United States shall consist
only of the union of a man and a woman.

Neither this Constitution, nor the con-
stitution of any State, shall be construed to
require that marriage or the legal incidents
thereof be conferred upon any union other
than the union of a man and a woman.

Before making my formal comments
I would also like to express my sincere
gratitude to my colleagues who have
cosponsored this amendment. It has
taken countless hours of study and dis-
cussion to get to this point and each of
our cosponsors has shown courage and
commitment to protecting marriage.

I would like to express my apprecia-
tion to the majority leader for his com-
mitment and leadership. Without the

support of Senate leadership, the pub-
lic may never have had an opportunity
to address this vitally important issue
in a democratic body.

I also thank President Bush for his
early commitment to the principles
embodied in this amendment. Mar-
riage, the union between a man and a
woman, has been the foundation of
every civilization in human history.
The definition of marriage crosses all
bounds of race, religion, culture, polit-
ical party, ideology, and ethnicity.
Marriage is embraced and intuitively
understood to be what it is. Marriage is
a union between a man and a woman.

As an expression of this cultural
value, the definition of marriage is in-
corporated into the very fabric of civic
policy. It is the root from which fami-
lies, communities, and government are
grown. Marriage is the one bond on
which all other bonds are built.

This is not some controversial ide-
ology being forced upon an unwilling
populace by the Government. It is in
fact the opposite. Marriage is the ideal
held by the people and Government has
long reflected this. The broadly em-
braced union of a woman and a man is
understood to be the ideal union from
which people live and children best
blossom and thrive.

As we have heard in hours upon hours
of testimony in various Senate com-
mittees over the last 2 years, marriage
is a pretty good thing. A good marriage
facilitates a more stable community,
allows kids to grow up with fewer dif-
ficulties, increases the lifespan and
quality of life of those involved, re-
duces the likelihood of incidences of
chemical abuse and violent crime, and
contributes to the overall health of the
family. It is no wonder so many single
adults long to be married, to raise kids,
and to have families branching out in
every direction.

Today there are numerous efforts to
redefine marriage to be something that
it isn’t. When it comes to same-gender
couples there is a problem of defini-
tion. Two women or two men simply do
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not meet the criteria for marriage as it
has been defined for thousands of
years. Marriage is, as it always has
been, a union between a man and a
woman. American society has come to
recognize the stability and commit-
ment of same-gender couples in a way
unimaginable in many other countries.
In some State’s partnership laws and
civil union statutes have been cre-
ated—contractual bonds among same-
gender couples—to symbolize and cod-
ify these relationships. Some cities and
States have elected to express this
legal recognition while others have
not. Some employers extend benefits to
same-gender partners while others do
not. In virtually every town and city,
America’s tolerance and respect for di-
versity is second to none in the world.
I believe that our democracy contin-
ually, systemically expresses these val-
ues.

Marriage, however, is what it is. It is
a union between a man and a woman.
Gays and lesbians are entitled to the
same legal protections as any one else.
Gays and lesbians have the right to
live the way they want to. But they do
not have the right to redefine mar-
riage.

I believe the Framers of the Con-
stitution felt that this would never be
an issue, and if they had it would have
been included in the U.S. Constitution.
Like the vast majority of Americans it
would have never occurred to me that
the definition of marriage, or marriage
itself, would be the source of con-
troversy. A short time ago it would
have been wholly inconceivable that
this definition—this institution that is
marriage—would be challenged, rede-
fined, or attacked. But we are here
today because it is.

Traditional marriage is under as-
sault. I say assault because the move
to redefine marriage is taking place
not through democratic processes such
as State legislatures or the Congress or
ballot initiatives around the Nation.
This assault is taking place in our
courts and often in direct conflict with
the will of the people, State statute,
Federal statute, and even State con-
stitutions.

Activists and lawyers have devised a
strategy to use the courts to redefine
marriage. This strategy is a clear ef-
fort to override public opinion and the
long standing composition of tradi-
tional marriage and to force same-sex
marriage on society.

Over the course of the last 10 years,
traditional marriage laws have been
challenged in courts across the Nation.
Alaska, Arizona, California, Florida,
Hawaii, Indiana, Maryland, Massachu-
setts, Montana, Nebraska, New Jersey,
New Mexico, New York, North Caro-
lina, Oregon, Vermont, Washington,
and West Virginia have all seen tradi-
tional marriage challenged in court.
Cases are pending today in 11 of those
States. But this is not a strategy based
on tilting at windmills. It is a strategy
that has been employed with a good
deal of success.

The first success in this legal strat-
egy was in Vermont in 1999. The
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Vermont State Supreme Court ordered
State legislators to either legalize
same-sex marriage or create civil
unions. The second, and to date the
most widely covered success in the ef-
fort to destroy traditional marriage,
came more recently in the State of
Massachusetts where four judges forced
the entire State to give full marriage
licenses to same-sex couples.

This edict came despite the fact that
the populace of Massachusetts opposed
this redefinition of marriage and de-
spite the fact that no law had ever been
democratically passed to authorize
such a radical shift in public policy.
Proponents of same-sex marriage have
shopped carefully for the right venues,
exploited the legal system, and today
stand ready to overturn any and all
democratically crafted Federal or
State statute that would stand be-
tween them and a new definition of hu-
manity’s oldest institution.

The question of process is very im-
portant in this debate—it is in fact the
very heart of this debate. While recent
court decisions handed down by activ-
ist judges may not respect the tradi-
tional definition of marriage, these de-
cisions also highlight a lack of respect
for the democratic process. No State
legislature has passed legislation to re-
define the institution of marriage. Not
one.

Any redefinition of marriage has
been driven entirely by the body of
government that remains unaccount-
able and unelected—the courts.

Many colleagues do not feel we
should be talking about marriage in
the Senate. I say we must. Our govern-
ment is a three-branch government.
The Congress is the branch that rep-
resents the people most directly. We
have a duty to, at the very least, dis-
cuss the state of marriage in America.
If we do not take this up, if we do not
overcome procedural hurdles and objec-
tions we abdicate our responsibility.
We will allow the courts sole dominion
on the state and future of marriage.
This Senate, the world’s most delibera-
tive body, must provide a democratic

response to the courts.
Legislatures across the country have

joined Congress in recent years in af-
firming a 1996 law called the Defense of
Marriage Act—DOMA. DOMA defines
marriage at the Federal level as a
union between a man and a woman and
essentially prohibits one State from
forcing its will on another on the ques-
tion of marriage. This bipartisan legis-
lation passed with the support of more
than three-quarters of the House of
Representatives and with the support
of 85 Senators before being signed into
law by then-President Bill Clinton. To
date 38 States have enacted statutes
defining marriage in some manner, and
4 States have passed State constitu-
tional amendments defining marriage
as a union of one man and one woman.
These State DOMASs and constitutional
amendments, combined with Federal
DOMA, should have settled the ques-
tion as to the democratic expression of
the will of the American public. As I
outlined before, these laws—these ex-
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pressions of the public—have been ig-
nored by the activist courts.

State court challenges in Massachu-
setts or Vermont or Maryland may
seem well and good to those concerned
with the rights of States to determine
most matters, a position near and dear
to my heart. These challenges, how-
ever, have spawned greater disrespect,
even contempt, for the will of the other
States than any of us could have pre-
dicted. It seems to me that there are
long-term implications for both Fed-
eral DOMA and the rights of States to
define unions through either state
DOMA or the State constitutional
amendment process. It is clear to me
that we are headed to judicially man-
dated recognition of same-gender cou-
ples regardless of State or Federal
Statute.

The same-sex marriage proponents
achieved some success in Vermont and
Massachusetts by forcing the hand of
those States’ legislatures.

The national effort to redefine mar-
riage has also been buoyed by decisions
made by the U.S. Supreme Court. In
June 2003 the Court inferred that a
right to same-sex marriage could be
found in the U.S. Constitution in Law-
rence v. Texas. A variety of experts, in-
cluding Justice Scalia and Harvard
Professor Lawrence Tribe, forecast
that this decision points to the end of
traditional marriage laws—including
Federal and State DOMAs. The Massa-
chusetts court relied heavily on the
Lawrence decision to strike down the
State’s traditional marriage law in
that Goodridge case. The court further
specifically threatened and questioned
the validity of DOMA and traditional
marriage laws around the Nation.

When Goodridge took effect on May
17 of this year, same-sex couples be-
came entitled to Massachusetts mar-
riage licenses.

In anticipation of Goodridge, a hand-
ful of local officials in New York, Cali-
fornia, and Oregon began issuing li-
censes to same sex couples in February
and March. To date, through the com-
bined efforts of lawless local officials
and those licenses issued in Massachu-
setts, couples from at least 46 State
shave received licenses in those juris-
dictions and returned to their home
States. These 46-plus States are State
and Federal DOMA challenges just
waiting to happen. A couple will file
for recognition—sue for recognition—
under the full faith and credit clause.
What we know about the Lawrence de-
cision, that all traditional marriage
laws are unconstitutional, dooms those
State DOMASs.

There is a case pending in Seattle
today to force recognition of an Oregon
marriage license. More of these cases
are expected and we look forward to
nothing less than a patchwork of mar-
riage laws, crafted by judges and forced
on to one State from another outside
the democratic process, regardless of
the will of the voters.
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It is important to highlight what is
going on in the State of Nebraska
where an even more odious turn of
events is unfolding. Nebraskans passed
a State constitutional amendment, de-
fining marriage as a union between a
man and a woman, that passed with 70
percent of the vote. The ACLU and the
Lambda Legal Foundation are now
suing Nebraska in a Federal court to
undo the will of the voters.

According to testimony in the Senate
Judiciary Constitution Subcommittee,
Nebraska  Attorney General Jon
Bruning, whose office moved to dismiss
the case and was denied, the language
in the court’s order signals that Ne-
braska will very likely lose the case at
trial. I find it chilling that the will of
an entire State, expressed democrat-
ically, may be undone by a Federal
judge in an unelected position and
tenured for life.

So we find ourselves here today,
seeking to debate an amendment to the
United States Constitution that reads
in its entirety as follows:

Marriage in the United States shall consist
only of the union of a man and a woman.
Neither this Constitution, nor the constitu-
tion of any State, shall be construed to re-
quire that marriage or the legal incidents
thereof be conferred upon any union other
than the union of a man and a woman.

Our amendment defines marriage as
it has been defined for thousands of
years in hundreds of cultures around
the world. This text further defines
that any establishment or non-
establishment of civil unions or part-
nership laws be created democrat-
ically, by the States themselves, and
not by courts.

I have said it time and time again
and I say here today for the record, the
amendment does not seek to prohibit
in any way the lawful, democratic cre-
ation of civil unions. It does not pro-
hibit private employers from offering
benefits to same-gender partners. It de-
nies no existing rights.

What our amendment does is to de-
fine and protect traditional marriage
at an appropriate level, the highest
possible level—the Constitution. Im-
portantly, the consideration of this
amendment in the Senate represents
the discussion of marriage in America
in a democratic body of elected offi-
cials. This is something too long denied
this important topic.

I have heard from those who claim
this amendment discriminates against
people; that the very definition of mar-
riage is somehow a tool for oppression.

To those who believe that our mar-
riage protection amendment is dis-
criminatory, I ask them this: Do you
truly believe that marriage, the tradi-
tional and foundational union between
a man and a woman, is discrimination?
Is it discrimination to hold as ideal
that a child should have both a mother
and a father?

It is important to make clear that on
the question of federalism and States’
rights, I stand where I always have.
While an indisputable definition of
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marriage will be a part of our Constitu-
tion, all other questions will be left to
the states. Gregory Coleman, former
Solicitor General of the State of Texas,
testified before the Senate Judiciary
Subcommittee on the Constitution last
September and made the following
statement on this matter:

Some have objected to a proposed constitu-
tional amendment on federalism grounds.
These concerns are misplaced. The relation-
ship between the states and the Federal gov-
ernment is defined by the Constitution and,
a fortiori, a constitutional amendment can-
not violate principles of federalism and
States’ rights.

A federal constitutional amendment is per-
haps the most democratic of all processes—
because it requires ratification by three-
fourths of the states—and simply does not
raise federalism concerns. The real danger to
States’ rights comes from the recognition of
unenumerated constitutional rights in which
the states have had no participation.

I share those sentiments and cannot
express them any more clearly. We
stand today at the commencement of
the most democratic, most federalist
process in all our government. Those
around the country who have watched
as activist courts have wildly dis-
regarded these principles I say to you,
watch the Senate; watch the House of
Representatives, watch your elected of-
ficials and see where they stand on this
most important debate.

This body and that on the other side
of the Capitol represent the American
people more fully and completely than
any other and it is time we make this
discussion truly national and truly
democratic.

Those serving in the Congress under-
stand that there is a great deal of emo-
tion on both sides of this issue, and not
every one of us will agree on this mat-
ter. It is my hope that we can agree
that in matters concerning marriage,
the most fundamental of all social in-
stitutions, this debate can not take
place exclusively in the courts. The
democratic process compels this Con-
gress to discuss marriage and what is
taking place—the judicial redefinition
of marriage.

Marriage, the union between a man
and a woman, has been the foundation
of every civilization in human history.
This definition of marriage crosses all
bounds of race, religion, culture, polit-
ical party, ideology, and ethnicity. It is
not about politics or discrimination, it
is about marriage and democracy. It is
incumbent upon us to remember that
and to move forward.

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Oregon is
recognized.

Mr. SMITH. Mr. President, I thank
Senator ALLARD for his willingness to
change and clarify the proposal he
makes today so that it leaves open to
the States the elbow room that is ap-
propriate to define legal rights for non-
traditional families, gays and lesbians,
and others.

It is a fact that sociologists say mar-
riage, as we have traditionally known
and practiced it, is the ideal -cir-
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cumstance for the creation and rearing
and nurturing of children. But it is a
fact that not all children have the op-
portunity of a family with a mother
and a father, though what marriage
does as a legal institution is to say to
children here and those yet unborn
that there is a legal framework in
which they can enjoy protection and
have the society of a mother and a fa-
ther.

It is clear as we wrestle with this
sensitive issue, it is clear to the con-
science of the American people that
boys and girls need moms and dads.
Not all get them, but the law has pro-
vided a framework for it. Those chil-
dren who do not have it should also
enjoy legal protections not unlike
those that are enjoyed in the institu-
tion of marriage.

In all the time that I have been a
U.S. Senator, I have been an advocate
of gay rights. Yet throughout that
time I also have believed it right to de-
fend traditional marriage. I have tried
hard to be clear, consistent, and care-
ful about this issue and this debate. I
know my position as being for gay
rights but for traditional marriage is a
disappointment to many of my gay and
lesbian friends.

I also note for the record I get little
credit from the right because I do advo-
cate for many gay rights. Indeed, the
other night on his radio program, Dr.
James Dobson said to a national audi-
ence, which included many Oregonians,
that I was not going to vote for tradi-
tional marriage. I wish he hadn’t done
that. I believe that is a form of bearing
false witness because I have been clear
and I have been consistent on this
point. He may owe me no apology, but
I wish he would make it clear to my
constituents.

I make no apology for supporting
many of the needs of gay and lesbian
Americans. Issues of public safety,
housing, employment, benefits: these
are rights that we take for granted,
rights which many of them have felt
out of reach. So I have believed it is
not just right to advocate for these
things but it even be a part of my be-
lief system to advocate for those who
are oppressed and to show tolerance by
helping those in need. Matthew
Shephard comes to mind, and many
others who have suffered hate crimes
against them in the most vicious of
fashion. I think our society is changing
its heart on these issues in ways that
Americans want to be tolerant, they
want to be careful, they want to say to
gays and lesbians that we love you, we
include you, we care about you.

But in saying that, I think many feel
intuitively to be careful on the issue of
marriage. Marriage is a word. Words
have meaning. Few words have more
meaning to our culture and our future
and our civilization than marriage be-
cause marriage ultimately is about
more than just consenting adults. It is
about the natural rearing and nur-
turing of children, preparing them for
citizenship under the most ideal cir-
cumstances possible.
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Senator ROBERT BYRD often comes to
this Chamber, and I love it when he
quotes Cicero, an ancient Roman Sen-
ator. So I quote Cicero this morning.
Cicero said very long ago, ‘“‘The first
bond of society is marriage.” I believe
Cicero was right. He was not a reli-
gious man, he was a secular man. He
was a nonbeliever. But he also saw the
incredible benefit to building up citi-
zens of Rome through this first bond of
society which was then and is still
marriage.

I suppose I take this position, a
nuanced position, to be sure, because 1
am somewhat of an old-fashioned ideal-
ist. However imperfectly practiced by
the American people, marriage still is
a perfect ideal. I think the American
people deserve a debate on this that is
civil, that is respectful, and that in-
cludes all Americans.

Some have come to this floor, and
will in the coming days, to hold up the
Constitution. Here is a copy of it. They
will say this is a sacred document, a
document that should not be amended.
I will admit to the Presiding Officer it
would be better that we not have to do
this, to even resort to a constitutional
amendment. But this is what Article V
of the Bill of Rights says:

The Congress, whenever two-thirds of both
Houses shall deem it necessary, shall propose
Amendments to this Constitution, or, on the
Application of the Legislatures of two-thirds
of the several States, shall call a Convention
for proposing Amendments, which, in either
Case, shall be valid to all Intents and Pur-
poses, as part of this Constitution. . . .

It goes on.

They would not have included this
Article V in the Bill of Rights if it were
not intended that this be a living docu-
ment. But they intended the Constitu-
tion to be a living document, and the
United States has amended this Con-
stitution 27 times.

Were it not a living document, this
document would have failed. Were it
not subject to amendment, the most
egregious kinds of actions would have
been put in place that would have made
us ashamed forever.

For example, perhaps the most dread-
ful decision ever rendered under this
Constitution was that of Dred Scott.
Roger B. Taney, the Chief Justice of
the Supreme Court, held that African
Americans were not human and were
the subject of property and could be
controlled as property like any other
chattel. That is a decision that goes
down in infamy, if ever there was one.
It took a Civil War and then the thir-
teenth and fourteenth amendments to
the Constitution, which before was si-
lent on the issue of slavery, to ulti-
mately overcome this insidious prac-
tice in parts of the United States.

Some say: Well, that is a sacred
thing that was done. And I agree, it
was. I believe the Constitution is both
sacred and secular, but living and im-
proving, and open to debate.

I mentioned the last time the Con-
stitution was amended was in 1992. It is
the twenty-seventh amendment. It
reads:
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No law, varying the compensation for the
services of the Senators and Representatives,
shall take effect, until an election of Rep-
resentatives shall have intervened.

That is the twenty-seventh amend-
ment. It is about money. It is about
salaries for Senators and Representa-
tives. I suggest to you that may be ap-
propriate to be in the Constitution be-
cause it went through the process, but
there is nothing sacred about that.

So the question then becomes, Is it
appropriate to put a definition of mar-
riage into our Constitution? I would
say, as a matter of preference, it is bet-
ter not to put cultural issues in the
Constitution, until you come to this
question: Shall the Constitution be
amended? And I tell everyone, the Con-
stitution of the United States is about
to be amended. The question is: By
whom? Will it be done by a few liberal
judges in Massachusetts, a lawless
mayor in San Francisco, or clandestine
county commissioners, or by the Amer-
ican people in a lawful, constitutional
process, as laid out in our founding
document?

You will hear lots of people beating
on their chests and sounding very sanc-
timonious in this debate that: We
should not do this or that. But the
truth is, the Constitution is going to be
amended. And I say: Include the Amer-
ican people.

Now, some also say: The issue of
marriage has nothing to do with the
Federal Government. Leave it to the
States. My family has an interesting
history in regard to leaving it to the
States. My ancestors were, for the
most part, Mormon pioneers who came
from England in little boats, crossed
the ocean, and walked across the coun-
try. They had a peculiar practice
among them. It is found throughout
the pages of the Bible, particularly in
the Old Testament. They practiced a
principle they called ‘‘plural mar-
riage.”” The marriages practiced by
Abraham, Isaac, and Jacob.

My great-grandfather David King
Udall had two wives, one large, happy
family. I am descended from the sec-
ond. He came to America, helped found
the State of Arizona, and spent time in
prison because he violated a Federal
law, the Edmunds-Tucker law from the
1870s, in which the Federal Government
defined marriage as ‘‘one man and one
woman.” He was a great man, a great
pioneer, had great sons and daughters
who helped the desert of the West blos-
som as a rose.

He has a large posterity. He sac-
rificed much for the principle of his
faith. But he paid a price because the
Federal Government, long ago, defined
what marriage was. Ultimately, Grover
Cleveland pardoned him, and he named
one of his sons Grover Cleveland Udall.

Some people would say this is enact-
ing discrimination into the Comnstitu-
tion. Well, my progenitors were dis-
criminated against, I guess, but the
truth is, our country through a lawful
process in the 1860s and 1870s defined
marriage at the Federal level.

July 9, 2004

Now what is happening? What is hap-
pening in our country is we have elect-
ed officials and unelected judges rein-
terpreting the Constitutions of their
States and of our Nation to find in it
rights that are not mentioned in it.
This has happened a lot in recent
years. I have concluded it is better that
these things be resolved with the
American people than without them.

The American people have a sense of
fairness and tolerance and justice and
right and wrong. What is happening is
their views, their values, their beliefs,
their respect for law is being trampled
upon by a few liberal elites. That is not
right.

In my own State of Oregon, in 1862,
Oregon passed its law on marriage. Mr.
President, 142 years have transpired,
142 years of Oregon law and practice
and custom. But what happened re-
cently? Four or five county commis-
sioners in one of our counties ignored
142 years of law, ignored 1,000 years and
more of human history, and, without
notice, without a public meeting,
changed the law. To me, this is deeply
disappointing and terribly undemo-
cratic. Before this happens again, I
think it is appropriate, on an issue this
central to our country, to our civiliza-
tion, to the future, we involve ‘“‘we the
people.” The only way to do that is
through a constitutional process.

Now, I wish this cup would pass from
us. I do not like this. I love people. 1
believe in tolerance. But I believe in
democracy. Many will tell you we
should leave this alone. But if you
leave this alone, you will leave it to
others. And if you leave it to others,
they will dictate to the American peo-
ple what it has to be. The only recourse
then available—when a Federal judge
nullifies all State DOMA or constitu-
tional provisions of the several States,
finding an equal protection right to
same-gender marriage—the only re-
course then is through the constitu-
tional process laid out by the fifth
amendment in the Bill of Rights.

That is how you include the Amer-
ican people. I say public meetings, pub-
lic notice, public debates, let people
vote, let their elected representatives
in the several States vote on it. If we
are going to change it, let’s change it
with the American people, not at the
American people. Unfortunately, that
seems to be what many who will argue
against this want to happen. They
want to do this to us, not with us.

For the record, let me express to my
gay and lesbian friends, I don’t mean to
disappoint you, but I can’t be true to
you if I am false to my basic beliefs. I
believe that marriage, as we have
known and practiced it in this country
for hundreds of years now, is some-
thing that should be preserved. New
structures can be created, new legal
rights conferred, without taking down
this word that represents an ideal—mot
about adults but including children. I
mean to hurt no one’s feelings in my
position. I intend to be your champion
on many issues in the future, if you
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want me. But on this one, I have to be
able to get up in the morning and look
in the mirror and be true to myself.

I have spoken what I believe to be
true this morning. I believe marriage is
more profoundly important than we
might now recognize. Before we let a
few tell the many what it is going to
be, I think we ought to debate it, care-
fully consider it, because while we de-
bate issues of war and peace and reces-
sion and prosperity, some will say
there are so many more important
things to discuss than this.

I say to you, there probably isn’t a
more important issue to discuss than
the legal structure that binds men and
women together for the creation and
the rearing and nurturing of future
generations of Americans. I make no
apology for my vote for this process,
for an amendment that defines mar-
riage, because that is where it is head-
ed, because the courts will compel it.
And our legal structure gives American
citizens an avenue to be included. So
with my vote, I say include we the peo-
ple.

I yield the floor and suggest the ab-
sence of a quorum, and I ask unani-
mous consent that the time be equally
divided between both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——————

SUICIDE EPIDEMIC ON INDIAN
RESERVATIONS

Mr. DORGAN. Mr. President, yester-
day on the Senate floor and this morn-
ing watching an interview on NBC’s
“Today Show’ by my colleague from
Oregon, Senator SMITH, there was a
great deal of discussion about the issue
of youth suicide. All of us in this
Chamber, as part of the Senate family,
have extended our hearts, thoughts,
and prayers to the Smith family upon
the loss of their son. It is devastating
to lose a child. I lost a beautiful, won-
derful daughter some while ago to
heart disease.

Yesterday, as I listened to my col-
league, Senator SMITH, describe the
loss of his son and discuss the issue of
suicide, I know that it adds a dimen-
sion to what is an almost unbearable
burden of losing a child, to lose a child
to suicide. So my thoughts and prayers
have been with the Smith family, and I
know, too, that what Senator SMITH
has done in providing leadership for the
legislation passed last evening is going
to save lives.

We will not know their names, but
there are going to be young people in
this country whose lives are going to
be saved because the grants and the re-
sources that are going to be made
available through the legislation
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passed by the Senate last night. I am
glad to be an original cosponsor of this
bill. It is going to give kids who are de-
spondent and have despair and depres-
sion hope, opportunity, and counseling.
So what the Senate did last night is
going to save lives, and we owe a great
debt of gratitude to Senator SMITH. I
hope the lives that are saved in the
yvears ahead in some way are a memo-
rial to the late son of Senator SMITH
and his family.

I had come to the floor some 2
months or so ago intending to speak
about a young girl on the Spirit Lake
Nation Indian Reservation in North
Dakota. When I came to the floor, I
saw my colleague was in the Chair at
that point and I decided that I really
did not want to describe the cir-
cumstances of her death because she
had committed suicide. I knew the bur-
den the Smith family had been dealing
with surrounding the loss of their son.
So I did not describe that young girl’s
death in any detail, but I would like to
today in light of the speech that was
delivered and in light of the action the
Senate took last evening, which has
given me some hope.

I will describe this young girl. This
young girl was named Avis Littlewind.
She died a few months ago now. She
took her own life. She was 14 years of
age. She lived on the Spirit Lake Na-
tion Indian Reservation. She was a sev-
enth grader at the Four Winds Middle
School. I am told she enjoyed riding
horses, playing basketball, grooming
her animals, and listening to music.
The day after she died, someone told
me about the plight of this little girl.
So I called the reservation and talked
to the psychologist and the social
worker involved. Since that time, I
have gone to that reservation, I have
sat around in a circle for an hour vis-
iting with her classmates in the sev-
enth grade, talked to the counselors,
talked to the school administrators,
talked to members of the tribal council
about what is happening on our Indian
reservations. Because, although I am
speaking today about Avis Littlewind,
there is an epidemic of suicides on In-
dian reservations. The legislation that
Senator SMITH, Senator DoDD, and oth-
ers offered in the Senate last evening
will help address this epidemic by mak-
ing tribal governments also eligible for
grant funding for suicide prevention.

Avis Littlewind died just recently by
her own hand. Her sister took her life 2
years ago. Her father took his life in a
self-inflicted bullet wound 12 years ago.
But it is more than that. The tragedy
of suicides is not just a problem on the
Spirit Lake Indian reservation—dJust in
North Dakota, I have gone on the same
mission to talk to people at the Stand-
ing Rock Sioux Reservation when there
was an epidemic of threats of suicide
by young people.

In this case with Avis Littlewind,
there were a lot of warning signs. This
little seventh grade girl missed 90 days
of school up until April. She was lying
in her bed day after day in a near fetal
position.
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Tragically, she had an appointment
to see the IHS social worker later the
same day that she took her life. She
did not live long enough to make that
appointment.

When I called the reservation to talk
to leaders about these issues and then
subsequently went there to visit with
them, this is what I discovered: The
reservation has one psychologist and
one social worker. They did not have
nearly the capability to follow up with
these cases. They just could not cope.
They did not have the capability to
give somebody a ride to the clinic.
They have to borrow a car, beg some-
body to give someone a ride to some
medical help.

It is interesting to me, and tragic as
well, that the Federal Government is
directly responsible for the health care
of only two groups of people. We have
a trust responsibility for the health
care of American Indians. That is a
trust responsibility. That is not op-
tional, that is our responsibility. And
we have a responsibility for the health
care of Federal prisoners.

Do you know that on a per capita
basis we spend almost twice as much
for health care for Federal prisoners as
we do for health care for American In-
dians? So little girls like Avis
Littlewind are found dead by suicide,
and we don’t have the mental health
services to reach out and help these
kids. The mental health services are
not available. Just call around and ask.

There are kids who, for their own
reasons, are desperate, are depressed,
are reaching out, and yet the services
are not available to them. We must do
much better than that.

Let me describe the circumstances on
our Indian reservations in this country
because on many of them it looks as if
you are visiting a Third World country.
Alcoholism, seven times—not double,
triple, quadruple—but seven times the
rate of the national average; tuber-
culosis, seven times the rate of the na-
tional average; suicide, double the na-
tional average in this country; homi-
cide, double; diabetes, four times. On
the Fort Berthold Reservation, the
rate of diabetes is 12 times the national
average. We have to do much better.
We have a responsibility.

I never met this young girl, but I met
her classmates and they told me about
her. She, like a lot of kids, was a won-
derful young woman, but she lived in a
circle of poverty in a family in which
two other family members had taken
their lives. Her cousin, incidentally, 2
weeks after Avis Littlewind’s death,
threatened suicide and had to be hos-
pitalized.

But it is not just this family. It is an
epidemic on our Indian reservations
with young people. We need resources
to deal with it. That is why I was so
pleased last evening to hear the speech
given by Senator SMITH, a speech that
was obviously very difficult for him to
give on the Senate floor. Then that was
followed by legislation enacted by this
Senate that will begin the long road to
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do something about this problem, to
save the lives of Kkids like Avis
Littlewind. She may not long be re-
membered because she is just a sta-
tistic with respect to teen suicides on
Indian reservations, but this young
girl, I am sure, wanted the things that
we want and that our children want—a
good life, an opportunity. She wanted
to have hope for the future. She is now
lying in a grave, having taken her own
life.

We bear some responsibility because
the resources that were mnecessary,
needed to help treat the depression
that this young girl had, were simply
not available. I met with the school ad-
ministrators, the tribal council, all
those folks. The fact is, it was clear to
me no one took it upon themselves to
reach out. If you have a young 14-year-
old lying in bed for 90 days, not attend-
ing school, in desperate condition,
something is wrong. Someone needs to
intervene. Someone should have saved
her life.

I am not blaming anybody today. I
am just saying today there is hope.
There was not before. Today there is
hope. The Senate has taken action on a
significant piece of legislation that I
think will save lives. It is too late to
save Avis Littlewind’s life, but it will
save other lives. Today I commend my
colleague, Senator SMITH, whom I be-
lieve, through the pain and suffering
that his family has experienced, has
done something that will give others
hope and offer life and opportunity to
others.

I yield the floor.

The PRESIDING OFFICER
DOLE). The Senator from Utah.

Mr. HATCH. Madam President, let
me add to the Senator’s remarks. I lis-
tened to my dear friend, my partner,
GORDON SMITH, yesterday on the Sen-
ate floor, and I was very impressed,
having seen what he and his family
have gone through and what others
have gone through. It meant so much
to have him lead the fight for this par-
ticular bill.

I certainly appreciated the remarks
of the distinguished Senator from
North Dakota. There is no question,
this is a serious problem for young peo-
ple throughout our country—again, es-
pecially for those who are Native
Americans. I believe the bill, sponsored
by my dear friend from Oregon, and of
course a number of the rest of us, will
go a long way toward helping to re-
solve and alleviate some of these prob-
lems.

I compliment all concerned for their
sensitivity and their desire to do what
we can to alleviate these problems and
to help our children throughout our
country.

My home state of Utah has one of the
highest suicide rates in the country, in
fact, suicide rates in Utah for those 15
to 19 years of age have increased close
to 150 percent over the last 20 years. In
response to these disturbing statistics,
I authored legislation in 2000 to direct
the Secretary of Health and Human
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Services to provide grants to states
and other entities in order to create
programs to reduce suicide deaths
among children and adolescents. This
legislation was included in the Chil-
dren’s Health Act of 2000 which was
signed into law by the President.

Again, I am proud to be an original
cosponsor of the Garrett Lee Smith
Memorial Act and I credit its rapid
passage through the Senate last night
to one person—my dear friend, Senator
GORDON SMITH.

———

A JOINT RESOLUTION PROPOSING
AN AMENDMENT TO THE CON-

STITUTION OF THE TUNITED
STATES RELATING TO MAR-
RIAGE

Mr. HATCH. Madam President, I

have been around here for 28 years. I
have seen a lot of very important
issues. I have seen a lot of phony argu-
ments through the years. One of the
phoniest arguments I have seen is, Why
are you moving toward this constitu-
tional amendment to preserve the tra-
ditional definition of marriage? We
have so many other more important
things to do. Why, we have the econ-
omy, we have the war—we can name
thousands of things that are more im-
portant to some of the opponents of
this measure than this particular
measure. But I say I don’t know of any-
thing in our society or in our lives or
in our country or in the world that is
more important than preserving our
traditional family definition.

I don’t know of anything that is more
important to children. I don’t know of
anything that is more important to
morality. I don’t know of anything
that is more important to education. I
don’t know of anything that is more
important to strengthen our country. I
don’t know of anything that is more
important to the overall well-being of
our citizens than the preservation of
the traditional marriage definition
that has been the rule for 5,000-plus
years in this world; that is, marriage
should be between a man and a woman.

Everybody in this body knows I have
led the fight in three AIDS bills. I have
been the primary sponsor of those bills
along with Senator KENNEDY. Every-
body knows that I have fought hard
against hate crimes. One of the prin-
cipal bills that lies before us is the
Hatch-Smith-Kennedy-Feinstein bill
against hate crimes, part of which are
hate crimes against gay people. I do
not believe in discrimination of any
kind, and I do not believe that what
some people have done to gay people in
our society is relevant or right.

Some of it has been purely preju-
dicial. I don’t believe that type of
thinking should see the light of day.

But like my colleague from Oregon
and others, I draw the line when it
comes to traditional marriage and the
definition of traditional marriage. So I
rise in support of an amendment to our
Constitution that would maintain the
institution of marriage between a man
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and a woman, an institutional arrange-
ment that is to this date supported by
all of our State legislatures, every
State legislature in the country. The
bedrock of American success is the
family, and it is traditional marriage
that undergirds the American family.

The disintegration of the family in
this country correlates to the many se-
rious social problems, including crime
and poverty. We are seeing soaring di-
vorce rates. We are seeing soaring out-
of-wedlock birth rates that have re-
sulted in far too many fatherless fami-
lies. Weakening the legal status of
marriage at this point will only exacer-
bate these problems, and we simply
must act to strengthen the family. It is
one of the most important things that
we can consider and that we should do.

To me, the question comes down to
whether we amend the Constitution or
we let the Supreme Court do it for us.
I know which is the more democratic
option, and that is for us, as elected of-
ficials, to amend the Constitution.
Questions that are as fundamental as
the family should simply not be left to
the courts to decide. If we permit our-
selves to be ruled by judges, we further
erode the citizenly responsibility that
is central to our republican form of
government.

Many in this body, in the ivory
tower, often fret that Americans do not
take politics seriously enough. Perhaps
that is because we, through our inac-
tion, routinely suggest to the elec-
torate that the most important ques-
tions facing us as a political commu-
nity should be decided by a handful of
Harvard-educated lawyers, rather than
by the people themselves. A free citi-
zenry should not accept such a goal,
and should not accept such thin gruel.

Our hope for this amendment is that
it will maintain the traditional right of
American people to set marriage policy
for themselves.

We do not take this proposal lightly.
The Constitution has functioned to se-
cure and extend the rights of citizens
in this Nation, and it serves as a bea-
con of hope for the world. Aside from
the Bill of Rights, it has rarely been
amended, but when it is, we have done
so to expand the rights of democratic
self-government and to resecure the
Constitution’s original meaning.

That is precisely what we are intend-
ing here. Marriage policy has tradition-
ally been set by the States. The States
have made their opinion on this subject
clear. They have overwhelmingly acted
in recent years to preserve traditional
marriage.

Still, absent an amendment, we
should have no faith that the courts
will uphold these State decisions. Be-
lieve me, there are other ways we
would rather spend our time. We did
not choose this schedule—the courts
did. But as public representatives,
bound by the oath to defend the Con-
stitution, we will not hide from our ob-
ligations.

Our case is simple. Last fall, in its
Goodridge v. Department of Public
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Health decision, the Supreme Judicial
Court of Massachusetts declared same-
sex marriage to be the policy of the
Commonwealth of Massachusetts.
Today, same-sex marriage couples live
in 46 States, and activists are imple-
menting a well-funded, multifaceted,
and highly coordinated legal assault on
traditional marriage.

Look at this. Not one legislature has
voted to recognize same-sex unions.
But in 1996, States with same-sex mar-
riage couples, zero; in 2004, States with
same-sex marriage couples, 46. That is
what has happened as a result of this
particular decision by the Massachu-
setts Supreme Judicial Court.

The inescapable conclusion is that
absent an amendment to the Constitu-
tion, same-sex marriage is coming
whether you like it or not.

Regardless of what the people think,
regardless of what elected representa-
tives think, it is going to be imposed
on America because of one 4-to-3
version of an activist Massachusetts
Supreme Court.

The opponents of this amendment
urge us to remain patient. Our actions
are premature, they tell us. Those op-
posed to protecting traditional mar-
riage keep moving the goal line, and to
ignore this strategy is to guarantee de-
feat.

Marriage first became a national
issue in 1996. Then, as now, a State
court threatened to impose same-sex
marriage on citizens of their own
State, and in so doing they jeopardized
the traditional marriage laws of the
entire Nation.

Given this scenario, it would have
been flatly irresponsible for us not to
act. So when faced with the potential
of the Supreme Court of Hawaii dic-
tating marriage policy for all 50 States,
we passed the Defense of Marriage Act,
or DOMA.

Then, as now, our opponents accused
us of playing election year politics—
the same phony argument they are ac-
cusing us of today, or in this particular
matter. The opposition insisted there
was no need for DOMA, the Defense of
Marriage Act. In fact, Senator JOHN
KERRY argued, and others with him,
that it was not necessary since no
State has adopted same-sex marriage.
That was their argument. Eight years
later, a bare majority of JOHN KERRY’S
own State’s supreme court has brought
same-sex marriage to the State and to
the citizens of Massachusetts.

What is his position now? Sounding
much as he did 8 years ago, he said, and
I quote:

I oppose this election-year effort to amend
the Constitution in an area that each State
can adequately address, and I will vote
against such an amendment if it comes to
the Senate floor.

Keep in mind, the only thing that
would permit each State to decide this
issue on its own is DOMA, the Defense
of Marriage Act. What was Senator
KERRY’s opinion on DOMA? I don’t
mean to just single him out; there are
others on the other side who have
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taken the same position. What was
their opinion on DOMA? Senator
KERRY called it ‘‘fundamentally uncon-
stitutional.” In fact, that was the opin-
ion of much of the Democratic Party
and our academic legal establishment
at the time.

Let me refer you to this chart. But
isn’t DOMA unconstitutional? Senator
KERRY said: You don’t have to worry
about it because we have the Defense of
Marriage Act.

This is what he said on September 3,
1996:

DOMA does violence to the spirit and let-
ter of the Constitution.

Senator KENNEDY, our other distin-
guished Senator from Massachusetts,
in his remarks on the Senate floor on
September 10, 1996, said:

Scholarly opinion is clear. DOMA is plain-
ly unconstitutional.

Professor Laurence Tribe, Harvard
Law School professor, in a letter sub-
mitted for the RECORD in Senate pro-
ceedings, said on June 6, 1996:

My conclusion is unequivocal. Congress
possess no power under any provision of the
Constitution to legislate as it does in DOMA
any such categorical exemption from the
Full Faith and Credit Clause of article IV.

The ACLU, in a background briefing
in February of 1996, says:

DOMA is bad constitutional law . . . an un-
mistakable violation of the Constitution.

Think about that.

So let me get this straight. We do not
need DOMA, was the argument because
no State has actually pursued same-sex
marriage.

That is what Senator KERRY said
against DOMA when he argued against
it back then. But now that Massachu-
setts has, we do not need an amend-
ment because we fortunately have
DOMA. How convenient. Except for the
fact they are all arguing that DOMA is
unconstitutional. It just doesn’t seem
to fit.

I have seen these ads on Senator
KERRY flip-flopping. We all know that
around here. That is what he does. But
this is the grand flip-flop, one of the
grandest of all times. A person’s head
starts to spin just trying to undo this
logical mess.

But in the end, that is the point.
They hope to confuse and to obfuscate
and cast aspersions, and, by so doing,
maybe succeed in lulling citizens into
apathy on this subject.

Fortunately, this issue is actually
rather simple for those who approach it
with any sincerity. There are, in fact,
only two questions that Senators must
answer before voting on this amend-
ment; that is, if the filibuster will be
ended and we are able to proceed to the
constitutional amendment and debate
it.

The first thing is whether they sup-
port traditional marriage. Bulletproof
majorities in this body do. No question
about that. The American people do, as
well.

The second is whether the majority’s
desire to protect traditional marriage
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can be guaranteed without a constitu-
tional amendment.

The assertion this was a State issue,
that the States can protect marriage,
neglects the likelihood that the courts
will overturn the well-considered opin-
ion of citizens in every State. Skeptics
and opponents of this constitutional
amendment claim, sometimes relying
on traditional Republican and conserv-
ative principles of federalism and lim-
ited government, that this is not the
time nor the place for the National
Government to act.

We must be clear. The States have al-
ready acted. Since marriage first be-
came an issue in 1996, over 40 States—
look at this—over 40 States have acted
explicitly to shore up their traditional
marriage laws—40 States. What a na-
tional consensus? States where legisla-
tures have approved same-sex mar-
riage, zero; not one State legislature,
that is. The people’s representatives,
the ones who have to stand for reelec-
tion, not one State. States where legis-
lators and citizens have recently acted
to protect traditional marriage, 40
States.

But all of this legislation has been in
danger by the Massachusetts court’s
actions this past fall and by recent de-
cisions by the U.S. Supreme Court. The
courts, in an elite legal culture out of
touch with average Americans, have
made this a national issue. It can no
longer be adequately resolved by the
States. More and more coordinated
lawsuits are being filed every day, and
the question of same-sex marriage will
terminate in Federal courts at which
point same-sex marriage will become
the law of the land, in spite of the de-
sires of the elected representatives
throughout at least 40 States, and I be-
lieve other States would follow suit in
time to preserve traditional marriage.

Let me say this slowly so it can sink
in. Absent a constitutional amendment
that protects the rights of the States
to maintain their traditional under-
standing of marriage, the Supreme
Court will decide this issue for them.

The Massachusetts Supreme Judicial
Court commanded, in a fit of hubris,
that the State must extend marriage
to same-sex couples. Never mind that
the Massachusetts Constitution cre-
ated by the hand of John Adams him-
self clearly did not contemplate this
conclusion. Never mind there is an ob-
vious national basis for the States’ tra-
ditional marriage laws and never mind
the people in the Bay State were ada-
mantly opposed to this judicial usurpa-
tion of policy development best left to
legislative judgment. No, they went
right ahead and issued a decision that
certainly made them the toast of the
town on the cocktail party and aca-
demic lecture circuit, but they put
their personal self-satisfaction ahead
of their judicial responsibilities. By
doing so, they knowingly threatened
the marriage laws in every State in our
country.

The people of Massachusetts acted
quickly to amend their constitution
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and overturn this egregious abuse of
judicial authority. The problem is that
amendment will not be ratified for at
least 2 years—a fact, by the way, of
which the Massachusetts Supreme
Court was keenly aware. In the mean-
time, people will be married in Massa-
chusetts and they will move to other
States. What will become of these
same-sex marriages? Will they be rec-
ognized? Will they be dissolved? Can
these people get divorces in other
States? Who will have custody of the
children in the event of disillusion? Al-
ready, as a result of the lawless issuing
of marriage licenses to same-sex cou-
ples by the mayor of San Francisco,
same-sex marriage couples live in 46
States now. Together, these actions
have stirred up a hornet’s nest of liti-
gation.

When allowed to choose, legislatures
protect marriage rather than dis-
mantle 1it; therefore, advocates of
same-sex marriage resort to strategies
involving the executive or judicial
branches. In States such as California,
Oregon, New York, and New Mexico,
rogue local officials have simply defied
their own State marriage laws and
married thousands of same-sex couples.
While saying that New York law does
not allow same-sex marriages, State
attorney general Elliot Spitzer will
nonetheless recognize such marriages
performed in other States. That is his
opinion. These actions have an impact
on the legal landscape for sure, but in
most cases advocates turn to the
courts to impose their preferred poli-
cies on fellow citizens. Their legal war
against traditional marriage has at
least five fronts.

Remember article IV of the Constitu-
tion, full faith and credit clause. Most
authorities believe the Massachusetts
Supreme Court will be binding on every
other State in the Union, not that they
will have to allow same-sex marriages
themselves in defiance of traditional
marriage beliefs, but they will have to
recognize the marriages that are per-
formed in Massachusetts that come to
their States under the full faith and
credit clause. Most constitutional au-
thorities agree with that, and it is be-
lieved that the U.S. Supreme Court
will uphold that and thus rule DOMA,
or the Defense of Marriage Act, uncon-
stitutional.

There are five legal fronts of attack
on the Defense of Marriage Act or tra-
ditional marriage. First, as in Massa-
chusetts, gay citizens who wish to
marry allege that State laws pro-
tecting traditional marriage are viola-
tions of their own State constitutions.
So far, there are 11 States facing these
challenges to their marriage laws.

This week, the ACLU filed suit in
Maryland arguing that the State’s fail-
ure to recognize same-sex unions vio-
lates the State’s constitution.

In California, even though more than
60 percent of the voters recently ap-
proved a statewide ballot initiative to
maintain traditional marriage, the
California Supreme Court is now con-
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sidering the constitutionality of that
democratic action.

In Nebraska, the ACLU has actually
challenged a duly passed State con-
stitutional amendment that defines
marriage as being between a man and a
woman. Similar challenges are pending
in Florida, Indiana, Washington, and
West Virginia, all of which have passed
laws to secure traditional marriage
just in the last 10 years as a result of
this focused consideration of the sub-
ject by citizens of those States.

The legislatures in Delaware, Illinois,
Michigan, North Carolina, and
Vermont are considering actual amend-
ments to protect traditional marriage.
Montana, North Dakota, Ohio, and Or-
egon have signature-gathering cam-
paigns underway. Amendments are al-
ready on the ballot in Arkansas, Geor-
gia, Kentucky, Michigan, Mississippi,
Missouri, Oklahoma, and my own home
State of Utah.

One would expect and hope that
given this public concentration on the
subject, a proper respect would be
given to a popular resolution of this
issue. We can be sure, though, that the
legal advocates of same-sex marriage
will not display any such reservations.

The second case against traditional
marriage will emerge once two citizens
legally married in Massachusetts move
to Ohio, Louisiana, or some other
State and seek to have their marriage
recognized. It is simply implausible to
deny that this scenario will unfold. Al-
ready a suit has been filed in Wash-
ington State requesting that Wash-
ington recognize same-sex marriages
performed in Oregon under a now halt-
ed order issued by a rogue county
chairman even though Washington law
expressly precludes such unions.

The third and fourth cases also spe-
cifically involve challenges to the De-
fense of Marriage Act now passed by 40
States and I believe will ultimately be
passed by all 50 States.

One of the standard crutches of those
opposed to an amendment is that
DOMA, the Defensive of Marriage Act,
remains the law of the land. In the
hearing before the Judiciary Com-
mittee several weeks ago, Senator
DURBIN said that DOMA has ‘‘never
been challenged in court.” This is sim-
ply untrue. DOMA has been challenged
for violating the U.S. Constitution. It
is being challenged right now.

The Defense of Marriage Act did two
things. For the purposes of Federal
benefits, such as Social Security, it re-
served the definition of marriage to
traditional unions, and, most impor-
tantly, it gave a blanket exception to
the full faith and credit laws for mar-
riage policy.

As it is now, the Constitution re-
quires that, barring a rational public
policy to the contrary, my marriage in
Utah must be recognized in Virginia.
DOMA ensures that States would not
be compelled under the Constitution to
recognize same-sexX marriages per-
formed in other States. The first prong
of DOMA is being challenged in a Fed-
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eral court. There is no doubt that a
suit will eventually be filed chal-
lenging the constitutionality of
DOMA’s exception to the full faith and
credit clause.

Fifth, State laws protecting tradi-
tional marriage will be challenged as
violating the Federal Constitution.
That the U.S. Constitution protects no
such right will hardly be an obstacle to
these suits. The death penalty is ex-
plicitly provided for in the fifth amend-
ment, but that does not stop liberal in-
terest groups from attempting to undo
this through judicial action. They can-
not get these matters through the
elected representatives, so they always
try to get these activist court judges to
do their bidding for them and to enact
legislation from the bench that they
could never get through the elected
representatives of the people. This is a
perfect illustration.

The first amendment was obviously
intended to guarantee political speech,
but that does not stop the ACLU from
getting nude dancing declared a con-
stitutional right. Nothing in the Con-
stitution guarantees a right to an abor-
tion, but, through a creative analysis
of the text, the Court was persuaded to
create a right to privacy extended in
recent years to include ‘‘the right to
define one’s own concept of existence
of the universe, and of the mystery of
human life.”

These cases will inevitably wind up
in Federal court. We cannot wash our
hands of the implications of this issue’s
likely judicial resolution. As a Sen-
ator, my oath obligated me to protect
the Constitution. That includes pro-
tecting it from corruption at the hands
of the judiciary. These corruptions
have become commonplace, and they
are extremely difficult to undo once se-
cured.

We have tried in the past, when con-
stitutional meaning was violated in the
moment-of-silence cases, in abortion
rights cases, in religious liberty cases,
in flag burni