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The Senate met at 2 p.m. and was
called to order by the President pro
tempore (Mr. STEVENS).

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Eternal Father, we have often stum-
bled into Your presence not sure why
we have come, and yet You continue to
show us Your compassionate mercy.

Inspire the Members of this body
today with faith, hope, and love. Renew
their spiritual vision so that they will
continue to please You. Protect them
from pride, and deliver them from con-
fusion. Inspire them to persevere. An-
swer the perplexing questions they
face, as You fill them with Your heal-
ing spirit.

May they express their gratitude to
You by their faithful deeds. Grant
them this day the grace to praise You
with their lives.

We pray in Your life-changing Name.

Amen.

———

PLEDGE OF ALLEGIANCE
The PRESIDENT pro tempore led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

———

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business, with Senators permitted to
speak therein for up to 10 minutes
each.

Senate

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
majority leader is recognized.

———

SCHEDULE

Mr. FRIST. Mr. President, this after-
noon, we have an order for a period for
the transaction of morning business so
that Senators can come to the Cham-
ber to introduce legislation and make
statements.

ORDER OF PROCEDURE

I now ask unanimous consent that
the period extend until 5:20 p.m., with
the time equally divided between the
two leaders or their designees.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

Mr. FRIST. Mr. President, at 5:20
p.m., we have an order to proceed to
executive session to consider the nomi-
nation of Francisco Besosa to be U.S.
district judge for the District of Puerto
Rico. The agreement provides for 10
minutes of debate prior to a vote on
the nomination, which will occur at
5:30 p.m.

I have said repeatedly over the last
days and weeks that we will be fin-
ishing our work at the end of this
week. Accordingly, I ask for the co-
operation of all of our colleagues as we
bring together a lot of legislation that
has been produced over a long period of
time, but over the course of the week it
will be a challenge to consider all of
that legislation. It is going to take co-
operation and working together to
allow us to continue to govern with
these meaningful solutions, challenges,
and issues which have been set before
us.

We have the pending border fence
legislation that we will need to com-
plete. We have legislation relating to
the terrorist tribunals, the military
commissions, the Hamdan decision
that will be considered and finished
prior to adjournment. In addition, we
have several conferences that will be

completed in the next several days—
Defense appropriations and Homeland
Security appropriations—that we abso-
lutely must finish this week as well.
Other legislation, such as port secu-
rity, is being worked on very aggres-
sively, and I believe we should be able
to finish that bill and bring it to the
floor as well.

We have a very small window in
which to complete our business over
the next 6 days. I have said our inten-
tion is to finish on Friday, although if
we are unable to do that, of course, we
will be here on Saturday to wrap
things up. I will update my colleagues
over the course of the week on progress
that is being made and how that affects
plans. At this point, cooperation is key
and flexibility with people’s schedules
will be key in order that we get our
work done and leave at the end of the
week.

————

MEASURES PLACED ON THE CAL-
ENDAR—S. 3925, S. 3929, S. 3930, S.
3931

Mr. FRIST. Mr. President, I under-
stand there are four bills at the desk
due for a second reading.

The PRESIDENT pro tempore. The
clerk will report the bills by title for
the second time.

The assistant legislative clerk read
as follows:

A Dbill (S. 3925) to provide certain authori-
ties for the Secretary of State and the
Broadcasting Board of Governors, and for
other purposes.

A Dbill (8. 3929) to authorize military com-
missions to bring terrorists to justice, to
strengthen and modernize terrorist surveil-
lance capabilities, and for other purposes.

A bill (S. 3930) to authorize trial by mili-
tary commissions for violations of the law of
war, and for other purposes.

A Dbill (S. 3931) to establish procedures for
the review of electronic surveillance pro-
grams.

Mr. FRIST. Mr. President, in order to
place the bills on the calendar under
the provisions of rule XIV, I object to
further proceedings en bloc.
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The PRESIDENT pro tempore. Objec-
tion is heard. The bills will be placed
on the calendar.

Mr. FRIST. Mr. President, I yield the
floor.

The PRESIDENT pro tempore. The
assistant majority leader.

———

ARMY RECRUITING

Mr. McCONNELL. Mr. President, we
may not see it on the front page, but
there is good news. Last Friday, the
U.S. Army met its annual recruiting
goal more than a week ahead of sched-
ule. This will cap the Army’s best re-
cruiting year since 1997.

Let me repeat that. The Army will be
completing its best recruiting year in
almost a decade—this despite all the
gloom and doom we have heard about
young people not wanting to serve
their country in the war on terror.

On Friday, in New York City, Shirley
Salvi, a 23-year-old graduate of Rut-
gers, joined the Army as the 80,000th
soldier to enlist this year. That is
80,000 soldiers this year. She will report
to Fort Leonard Wood in Missouri to
become either an Army linguist or in-
telligence analyst.

In spite of all the danger and all the
hardship and sacrifice involved, thou-
sands of young Americans, such as Ms.
Salvi, are stepping forward to say: I
will defend my country.

We have an All-Volunteer Army, and
it is the best in the world. While the
enemy fights solely to instill fear and
death, our soldiers fight for the hope
and opportunity that only comes with
liberty.

Before the fiscal year is over, the
Army anticipates having a total of
504,000 soldiers—an increase of 12,000
from last year. The Army Reserve and
Army National Guard also expect to
meet their recruiting goals for this
year. This increased recruiting comes
even as administrators in a number of
institutions of higher learning and
even some high schools remain openly
hostile to military recruiting on cam-
pus.

Retention in the Army also shows en-
couraging signs. In July of this year,
GEN Pete Schoomaker, Chief of Staff
of the Army, noted that the reenlist-
ment rate for two of the divisions de-
ployed in Iraq was over 140 percent.
One of those divisions, I am proud to
report, is the 101st Airborne located in
my home State of Kentucky.

I think what this good recruiting and
retention news reflects is basically
three things:

First, it reflects the patriotism and
commitment of today’s youth. The
generation coming of age today has
grown up with the war on terror, and
they understand its importance. They
understand the need to defend Amer-
ica’s values. They understand what is
at stake, and they want to do their
part by volunteering to protect the Na-
tion from al-Qaida and others who
would do this Nation harm.

Second, I think this good Army re-
cruiting news reflects the recognition
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by today’s youth that a career in the
military is, indeed, a noble calling. In
fact, it is hard to think of anything
more honorable than serving and pro-
tecting America.

Third, the achievement of the Army’s
recruiting goal a week early sends a
strong signal to our allies and our en-
emies in the war on terror. It shows
that the American people are resolute
in defending our Nation and in defend-
ing freedom.

I must say, I take some pride in this
good news about recent recruiting
numbers since the U.S. Army recruit-
ing command is located at another
base in my State, Fort Knox. The com-
mand is doing a great job for America.

I salute Ms. Salvi and the thousands
of other volunteers like her who have
joined the Army this year. I thank
them for their patriotism and for their
future service on behalf of our country.

OVERSIGHT HEARINGS ON IRAQ
AND THE GLOBAL WAR ON TER-
ROR

Mr. McCONNELL. Mr. President, I
wish to say a few words about over-
sight hearings on Iraq and the global
war on terror.

Just last week, our good friend, the
Democratic leader, complained that
there has not been ‘‘a single oversight
hearing, none.” That was our good
friend, the Democratic leader, saying
there hasn’t been a single oversight
hearing on Iraq and the global war on
terror. But the Senate has conducted
scores of hearings on Iraq and related
issues since 2003. For example, the
Armed Services Committee held more
than 20—20—hearings on such topics as
military operations in Iraq and Af-
ghanistan, operations and strategy in
Iraq, and Iraq-Afghanistan and the
global war on terrorism. That is 20
hearings by the Armed Services Com-
mittee alone. The Foreign Relations
Committee has held more than 30 hear-
ings in the past 3 years, including hear-
ings on post-Saddam Iraq, on the sta-
tus of and prospect for Iraq reconstruc-
tion, Iraq’s transition to sovereignty,
and post-transition Iraq. That is 30
hearings by the Foreign Relations
Committee on Iraq and the war on ter-
ror in the last 3 years. And then there
is the Judiciary Committee, the Bank-
ing Committee, and the Homeland Se-
curity Committee hearings. All told,
more than 80—80—hearings have been
held on Iraq and related issues.

I ask unanimous consent that a list-
ing of all of these hearings to which I
just referred indicating the Senate has
engaged in extensive oversight on the
war in Iraq and the war on terror over
the last 3 years be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SENATE FOREIGN RELATIONS COMMITTEE

HEARINGS

UN Weapons Inspector’s Report, CQ Com-
mittee Hearings, 108th Congress (Event Date:
1/30/2003)
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Post-Saddam Iraq, CQ Committee Hear-
ings, 108th Congress (Event Date: 2/11/2003)

Afghanistan and the War on Terror, CQ
Committee Hearings, 108th Congress (Event
Date: 2/12/2003)

Post-Conflict Afghanistan, CQ Committee
Hearings, 108th Congress (Event Date:
2/26/2003)

Aid to Turkey and Issues in Northern Iraq,
CQ Committee Hearings, 108th Congress
(Event Date: 3/5/2003)

Reconstruction of Iraq,
Hearings, 108th Congress
3/11/2003)

Political Future of Iraq, CQ Committee
Hearings, 108th Congress (Event Date:
3/13/2003)

Diplomacy and the War on Terrorism, CQ
Committee Hearings, 108th Congress (Event
Date: 3/18/2003)

An Enlarged NATO: Moving Forward on
Iraq, CQ Committee Hearings, 108th Congress
(Event Date: 4/29/2003)

Iraq Stabilization and Reconstruction, CQ
Committee Hearings, 108th Congress (Event
Date: 5/22/2003)

Repercussions of Iraq Stabilization and Re-
construction Policies, CQ Committee Hear-
ings, 108th Congress (Event Date: 6/12/2003)

Status and Prospects for Iraq Reconstruc-
tion, CQ Committee Hearings, 108th Congress
(Event Date: 7/23/2003)

Review of Iraq Policy and Issues, CQ Com-
mittee Hearings, 108th Congress (Event Date:
9/23/2003)

Review of Iraq Policy and Issues Updated,
CQ Committee Hearings, 108th Congress
(Event Date: 9/24/2003)

Security and Democracy in Afghanistan,
CQ Committee Hearings, 108th Congress
(Event Date: 10/16/2003)

Afghanistan Reconstruction, CQ Com-
mittee Hearings, 108th Congress (Event Date:
1/217/2004)

Iraq Stabilization and Reconstruction, CQ
Committee Hearings, 108th Congress (Event
Date: 3/9/2004)

Effect of Madrid Attacks on U.S. European
Cooperation, CQ Committee Hearings, 108th
Congress (Event Date: 3/31/2004)

Iraq’s Transition to Sovereignty, CQ Com-
mittee Hearings, 108th Congress (Event Date:
4/20/2004)

Iraq’s Transition to Sovereignty, CQ Com-
mittee Hearings, 108th Congress (Event Date:
4/21/2004)

Iraq’s Transition to Sovereignty, CQ Com-
mittee Hearings, 108th Congress (Event Date:
4/22/2004)

Afghanistan, CQ Committee Hearings,
108th Congress (Event Date: 5/12/2004)

Iraq: The Way Ahead, CQ Committee Hear-
ings, 108th Congress (Event Date: 5/18/2004)

Iraq: The Way Ahead, CQ Committee Hear-
ings, 108th Congress (Event Date: 5/19/2004)

Post-Transition Situation in Iraq, CQ Com-
mittee Hearings, 108th Congress (Event Date:
7/22/2004)

Accelerating U.S. Assistance to Iraq, CQ
Committee Hearings, 108th Congress (Event
Date: 9/15/2004)

Reshaping U.S. Policy in Iraq and Middle
East, CQ Committee Hearings, 109th Con-
gress (Event Date: 2/1/2005)

Iran: Weapons Proliferation, Terrorism and
Democracy, CQ Committee Hearings, 109th
Congress (Event Date: 5/19/2005)

Iraq Ambassador Nomination, CQ Com-
mittee Hearings, 109th Congress (Event Date:
6/7/2005)

The Future of Iraq, CQ Committee Hear-
ings, 109th Congress (Event Date: 7/18/2005)

The Future of Iraq, CQ Committee Hear-
ings, 109th Congress (Event Date: 7/19/2005)

The Future of Iraq, CQ Committee Hear-
ings, 109th Congress (Event Date: 7/20/2005)

Iraq and U.S. Foreign Policy, CQ Com-
mittee Hearings, 109th Congress (Event Date:
10/19/2005)

CQ Committee
(Event Date:
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Iraq Stabilization and Reconstruction, CQ
Committee Hearings, 109th Congress (Event
Date: 2/8/2006)

Iraq Update, CQ Committee Hearings, 109th
Congress (Event Date: 7/13/2006)

SENATE ARMED SERVICES COMMITTEE
HEARINGS

Post-Conflict Iraq, CQ Committee Hear-
ings, 108th Congress (Event Date: 2/26/2003)

NATO Enlargement Post-Conflict Iraq, CQ
Committee Hearings, 108th Congress (Event
Date: 4/10/2003)

U.S. Policy and Military Operations in Af-
ghanistan and Iraq, CQ Committee Hearings,
108th Congress (Event Date: 5/23/2003)

Iraqi Weapons of Mass Destruction, CQ
Committee Hearings, 108th Congress (Event
Date: 6/6/2003)

Lessons Learned from Operation Iraqi

Freedom, CQ Committee Hearings, 108th
Congress (Event Date: 7/9/2003)
Military Operations Briefing, CQ Com-

mittee Hearings, 108th Congress (Event Date:
9/3/2003)

Iraq Briefing, CQ Committee Hearings,
108th Congress (Event Date: 9/11/2003)

Operations and Reconstruction in Iraq, CQ
Committee Hearings, 108th Congress (Event
Date: 9/25/2003)

Report on Iraq’s Weapons of Mass Destruc-
tion, CQ Committee Hearings, 108th Congress
(Event Date: 10/3/2003)

Iraq Stabilization Report, CQ Committee
Hearings, 108th Congress (Event Date:
3/30/2004)

U.S. Policy and Operations in Iraq and Af-
ghanistan, CQ Committee Hearings, 108th
Congress (Event Date: 4/20/2004)

$25 Billion Iraq Contingency Fund, CQ
Committee Hearings, 108th Congress (Event
Date: 5/13/2004)

Treatment of Iraqi Prisoners, CQ Com-
mittee Hearings, 108th Congress (Event Date:
5/19/2004)

Iraq Multi-National Force Commander
Nomination, CQ Committee Hearings, 108th
Congress (Event Date: 6/24/2004)

Transition to Sovereignty in Iraq, CQ Com-
mittee Hearings, 108th Congress (Event Date:
6/25/2004)

Military Operations In Iraq and Afghani-
stan, CQ Committee Hearings, 109th Con-
gress (Event Date: 2/3/2005)

Iraq Issues, CQ Committee Hearings, 109th
Congress (Event Date: 6/23/2005)

The War on Terror, CQ Committee Hear-
ings, 109th Congress (Event Date: 6/30/2005)

Operations and Strategy In Iraq, CQ Com-
mittee Hearings, 109th Congress (Event Date:
9/29/2005)

Defense Authorization: Contracting Issues
in Iraq, CQ Committee Hearings; 109th Con-
gress (Event Date: 2/7/2006)

Iraq, Afghanistan and the Global War on
Terrorism, CQ Committee Hearings, 109th
Congress (Event Date: 8/3/2006)

SENATE HOMELAND SECURITY AND GOVERN-
MENTAL AFFAIRS COMMITTEE HEARINGS

Consolidating Intelligence Analysis, CQ
Committee Hearings, 108th Congress (Event
Date: 2/26/2003)

Combating Terrorist Financing, CQ Com-
mittee Hearings, 108th Congress (Event Date:
9/23/2003)

Terrorism Financing, CQ Committee Hear-
ings, 108th Congress (Event Date: 6/15/2004)

9/11 Commission Report, CQ Committee
Hearings, 108th Congress (Event Date: 8/26/
2004)

Improving Ability of Intelligence Commu-
nity to Fight Terrorism, CQ Committee
Hearings, 108th Congress (Event Date:
9/8/2004)

Contracting and Procurement In Iraq, CQ
Committee Hearings, 109th Congress (Event
Date: 8/2/06)

SENATE JUDICIARY COMMITTEE HEARINGS

War Against Terrorism, CQ Committee
Hearings, 108th Congress (Event Date:
3/4/2003)
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Terrorism in the United States, CQ Com-
mittee Hearings, 108th Congress (Event Date:
6/26/2003)

Law Enforcement and Terrorism, CQ Com-
mittee Hearings, 108th Congress (Event Date:
7/23/2003)

Terrorism in the Post 9-11 Era, CQ Com-
mittee Hearings, 108th Congress (Event Date:
9/10/2003)

Recruitment of Terrorists in Prisons and
the Military, CQ Committee Hearings, 108th
Congress (Event Date: 10/14/2003)

Efforts to Prevent Terrorism in the United
States, CQ Committee Hearings, 108th Con-
gress (Event Date: 10/21/2003)

Seaport Security Since 9-11, CQ Com-
mittee Hearings, 108th Congress (Event Date:
1/27/2004)

Cyberterrorism, CQ Committee Hearings,
108th Congress (Event Date: 2/24/2004)

Preventing and Responding to Acts of Ter-
rorism, CQ Committee Hearings, 108th Con-
gress (Event Date: 4/14/2004)

Bioterrorism Detection and Response, CQ
Committee Hearings, 108th Congress (Event
Date: 5/11/2004)

Department of Justice: Terrorism Over-
sight, CQ Committee Hearings, 108th Con-
gress (Event Date: 6/8/2004)

Terrorism Oversight: Department of Home-
land Security, CQ Committee Hearings, 108th
Congress (Event Date: 6/9/2004)

Tools To Fight Terrorism Act, CQ Com-
mittee Hearings, 108th Congress (Event Date:
9/13/2004)

Patriot Act Reauthorization: Section 805,
CQ Committee Hearings, 109th Congress
(Event Date: 4/20/2005)

Intelligence Information Sharing, CQ Com-
mittee Hearings, 109th Congress (Event Date:
9/21/2005)

Saudi Arabia and the War on Terror, CQ
Committee Hearings, 109th Congress (Event
Date: 11/8/2005)

SENATE BANKING, HOUSING AND URBAN
AFFAIRS COMMITTEE

Financial Reconstruction in Iraq, CQ Com-
mittee Hearings, 108th Congress (Event Date:
9/16/2003)

Prevention of Terrorist Financing, CQ
Committee Hearings, 108th Congress (Event
Date: 9/25/2003)

Economic and Financial Reconstruction in
Iraq, CQ Committee Hearings, 108th Congress
(Event Date: 2/11/2004)

Terrorist Financing and Couterterror Ini-
tiatives, CQ Committee Hearings, 108th Con-
gress (Event Date: 4/29/2004)

Terrorism Risk Insurance, CQ Committee
Hearings, 108th Congress (Event Date:
5/18/2004)

Terror Financing and Money Laundering,
CQ Committee Hearings, 108th Congress
(Event Date: 9/28/2004)

Terror Financing in the Middle East, CQ
Committee Hearings, 109th Congress (Event
Date: 7/13/2005)

Mr. McCONNELL. Mr. President, I
suggest the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Ms. LANDRIEU. Mr. President, I ask
unanimous consent that the order for
the quorum call be dispensed with.

The PRESIDING OFFICER (Mr.
CORNYN). Without objection, it is so or-
dered.

————
THE SUPERDOME

Ms. LANDRIEU. Mr. President, it is
only 1:50 p.m. in New Orleans, but the
bands have been marching since early

S10053

this morning, and the singing is joyful.
People have been so excited not only in
New Orleans but in all of Louisiana be-
cause tonight the Saints will be march-
ing again into that grand, wonderful
building we call the Superdome.

The Superdome has always been a
special symbol to New Orleans, but to-
night that symbol takes on a new
meaning. It has been a symbol of pride
in the past, and tonight it is a symbol
of hope—a symbol of hope for the great
rebuilding of our wonderful city, re-
gion, and State.

Just a year ago, the Superdome was a
symbol of sadness, loss, confusion, and
despair as New Orleans, the region, and
our State faced the worst natural dis-
aster in the history of this country. It
wasn’t just Hurricanes Katrina and
Rita that caused devastation, it was
also the levees that collapsed and put a
great city and region under some 20 to
25 feet of water. It was in that over-
whelming flood that people fled to the
Dome looking for safety and security.
All of America knows this sad story.

But I am here to talk about a story
of recovery, a story of leadership. I
want to thank the people who made the
Dome’s reopening possible—to thank
the men and women who work at the
Dome: the welders, the janitors, the
cleanup crews, the construction crews,
the managers, the architects, and the
engineers.

They spent the whole year rebuilding
this Dome on a schedule that no one
thought was possible, at a cost that
came under budget. A partnership
formed between the NFL, the State of
Louisiana, and the Federal Emergency
Management Agency to get this build-
ing back into shape and reopen tonight
with 68,000 fans coming to watch the
Saints play the Atlanta Falcons.

I want to remind the country that
these employees showed up to work
each day to restore the Dome, many of
them traveling hours to get there in
the morning and hours back in the
evening because there were no nearby
houses for them to sleep. Many of them
lost their homes, their children lost
their schools, and their churches were
destroyed.

The successful rebuilding of the
Dome is because of the people who
showed up to work. Their journeys in
the morning and their journeys home
show a commitment to rebuilding a
great city. Despite the criticism that
the city, the State and the region have
received, tonight is a symbol of all that
is great about the spirit of the people
who refuse to let this city die.

Desiree Jones, who lives in Violet,
La., is the housekeeping manager for
the Superdome. She started working at
the Dome 25 years ago as a janitor.
Every day for the past two weeks, she
has been working to get the Dome
ready for tonight. She knows the
Dome’s reopening is a signal of rebirth
for our city.

I come to the floor to thank the
thousands of men and women who
worked on the Superdome. The were
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led by a wonderful leader, a young man
who has really shown his stripes and
all of New Orleans is singing his
praises: Doug Thornton, the general
manager of the Dome. He stayed in the
Superdome with his wife and children
doing everything he could to help the
evacuees. His heroic efforts during
those harrowing days a year ago have
been well reported. But what might not
be known is that Doug and his wife
also lost their home. He didn’t see his
wife for weeks because he spent his
time rebuilding the Dome while Denise
spent time rebuilding their house in
Lakeview. That is what people all over
New Orleans and South Louisiana and
the Gulf Coast are doing—going to
work to rebuild the refineries, the pipe-
lines, the industries, while their
spouses are at home rebuilding what is
left of their houses.

Doug Thornton, general manager of
the Superdome, is no exception. He de-
serves a tremendous amount of credit.

Tim Coulon, the chairman of the
Louisiana Stadium Exhibition District,
is a former Jefferson Parish president
and a man I know well. Tim has always
been a very quiet but competent and
effective leader. His leadership doesn’t
come from loud speeches and pushing
but from quiet determination. Tim, his
staff, and other board members worked
very closely with Governor Blanco,
who signed executive order after execu-
tive order, to cut through the redtape
and expedite the Superdome’s rebuild-
ing.

That partnership between our Gov-
ernor, the stadium commissioners, and
Doug Thornton was the Ileadership
team that put this Superdome back to-
gether.

I also have to say for the record that
Paul Tagliabue, former commissioner
of the NFL, saw what happened at the
Superdome and decided that the NFL
was a service organization, and its first
job was to service teams and the cities.
He understands something about the
emotional connection between the
teams and the cities that host them.
The teams become a part of the spirit
of every city, and he would not allow
the Saints’ spirit to die.

He said the Saints will march again.
He said the Dome will be rebuilt, and
let’s get to it. New Orleans will forever
be grateful to Paul Tagliabue and his
staff at the NFL for their belief in our
city and for not cutting and running,
not leaving when times got tough for
us. They stood their ground, and we are
very grateful.

I also want to go on the record to say
that the Dome has been a symbol of
our city for 31 years. Its origin goes
back to Governor John McKeithen. He
was not from New Orleans. He was ac-
tually a country boy from Columbia,
LA. But as our Governor, he had a vi-
sion of what a great Dome could mean
to a great American city, a great
southern city. He, along with the
mayor at that time, my father, Moon
Landrieu, along with Dave Dixon, a
local businessman, decided the Dome
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would mean renewal for the city. The
three of them overcame all sorts of po-
litical hurdles and were able to build
this great Dome.

We have hosted more Super Bowls
than any building in America. It sits
on b2 acres of land in the central busi-
ness district. The Superdome has a
seating capacity of over 70,000, depend-
ing on the event.

When Dave Dixon had a vision for
this Dome, he told our Governor at the
time: You know, Governor, we will
have a Pope here one day and a Presi-
dent here one day.

Nobody believed him when he said
that. But sure enough, President
Reagan honored all of us when the Re-
publican National Convention came to
New Orleans 18 years ago.

It was a proud time for New Orleans
and Louisiana when 19 years ago, Pope
John Paul II made the first ever Papal
visit to Louisiana and held a rally in
front of 80,000 children in that Dome. It
was a site to behold.

We have had a proud Superdome his-
tory right there on the corner of
Poydras and Loyola, right across the
street from city hall. It will be there
for years to come because the heroic
efforts of the employees at the Dome
and our local contractors who put their
shoulders to the wheel and their hearts
into their work and decided that this
would be a symbol of our rebirth.

I am proud as the Senator from the
great State of Louisiana to come and
honor them, to thank them, and to say
that this is the beginning of our recov-
ery. This week, we close a chapter on
Hurricane Rita, which, Mr. President,
hit your own State of Texas, and which
did so much damage to both Louisiana
and Texas. I visited Louisiana this past
weekend with some of Liouisiana’s dele-
gation and local leaders. It is clear
that recovery has begun, but there is
still a long way to go.

As we close the Rita and Katrina
chapters of the last year, let the Saints
go marching in tonight, and let them
lead us to a new chapter of hope and re-
covery for New Orleans, for Louisiana,
for the whole gulf coast, and for all of
America.

I yield the floor.

The PRESIDING OFFICER (Mr.
DEMINT). The Senator from Alabama.

———
BORDER FENCING

Mr. SESSIONS. Mr. President, the
House and Senate have a piece of legis-
lation more commonly known as the
Fence bill, but it is really a bill to es-
tablish operational control of our bor-
ders through fencing and other means.
It includes authorization for 700 spe-
cific miles fencing along the Mexican
border and a study of the situation on
the northern border. It is designed to
help multiply the capacity of American
Border Patrol agents to be effective in
creating a lawful border instead of the
unlawful border we have.

It passed the House with a strong bi-
partisan vote. They have had five for-
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mal hearings on the matter and have
considered information from previous
hearings. They had a number of field
hearings in August and they actually
talked to people in the region to find
out what is going on.

The House has sent the Senate a bill
they have worked on for some time and
to which they have given a great deal
of thought. It is very similar to the bill
we passed in the Senate which author-
ized 870 total miles of physical infra-
structure at the border.

Let me take a moment to discussion
the history of the legislation in this
Senate dealing with barriers at the
border. I will discuss why the barriers
are an important component—not all
of what we need to do, but an essential
component of what we need to do—to
create a lawful system of immigration.
But first let us talk about the votes we
have had in the Senate.

On May 17, I offered an amendment
that mandated the construction of 370
miles of fencing and 500 miles of vehi-
cle barriers along the southwest border
of the United States. That is a total of
870 miles of physical barriers. This is
not a lot different from what the House
is sending the Senate, some 700 or so
miles of fencing. When we voted on my
amendment, we discussed it at some
length.

I did not know how we would vote. I
didn’t know how the vote would turn
out. A number of Members said they
were for fencing; a number of Members
said they were against fencing. I ar-
gued that good fences make good
neighbors. It clarifies where property
lines are, what your rights are, and
neighbors can get along pretty well.
Leave them ambiguous, and people get
in fusses.

At any rate, when we voted, the vote
was 83 to 16 to approve my amendment
mandating construction of this fence.
That was part of the overall immigra-
tion bill. That immigration bill was fa-
tally flawed. The truth is, it is not
going to become law. We can all be
thankful for that.

This amendment, though, was voted
on 83 to 16. A lot of our colleagues say,
I voted for an amendment to build a
fence; I voted as one of the 83. But, we
all are grownups, we know that legisla-
tion containing that amendment is not
going to become law. So, now it is time
to either put up or shut up about en-
forcement. It is time to either be hon-
est with our constituents and say, I am
not going to vote for a stand alone
fence bill, or, yes, I believe a fence is
an important component of border se-
curity and I will vote for this bill be-
cause it takes the first step.

So where did the Senate go after the
first vote of 83 to 13? I suggest that
strong vote indicated border fencing
and barriers are a high priority of this
Senate. This was a strong bipartisan
vote, if people were voting with integ-
rity, to build a fence.

We had a second vote. One of the
things that is unusual about the Sen-
ate, to people who are not used to it, is
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a vote to authorize a matter—a sub-
ject, a fence—is not the end of it. Be-
fore that construction can take place,
the Congress has to vote again to ap-
propriate the money to build it. It
takes two votes. One vote can be a sig-
nal, but it does not have any reality
until a second vote is a fact.

When the Department of Homeland
Security appropriations bill hit the
Senate, we were more than a little dis-
appointed that even though the origi-
nal vote was 83 to 16, when we come
along with the Department of Home-
land appropriations bill, what did we
see? Thirty-nine miles of vehicle bar-
riers only. This was most discouraging.

I urged my colleagues, if they were
serious about the previous vote, we
ought to have a vote to actually fund
it. I offered an amendment that would
actually have funded this fence at $1.8
billion which we think if we get some-
one to run it as it ought to be run and
build it in a cost-effective way, it
would be enough to meet that stand-
ard. I offered that amendment on July
13. It would have reduced a percent or
two of funding for other appropriations
in the bill, an across-the-board reduc-
tion, and we voted on it. Unfortu-
nately, only 29 Senators voted to actu-
ally appropriate the money to do what
they had already voted to do.

That was very discouraging to me. I
talked about it, particularly the fact
that if there is one area where the
American people are most cynical
about Congress, it is about their prot-
estations they are doing everything
they can do to create a lawful system
of immigration when they are actually
not. They are very cynical about that.
They have every right to be. The Amer-
ican people have understood this issue
for 30 years. No President, no Congress,
has listened to them and done what ac-
tually needs to be done and could be
done to create a lawful system of im-
migration. This was most troubling.

So we continued to study what could
be done to get fencing built. On August
2 the Defense bill was in the Senate.
The National Guard had been deployed
to the border and was making some
progress, assisting those at the bor-
der—not as much as some would like
and would hope, but it has made a posi-
tive step. They have the capability of
building some fencing and actually
were already working on some fencing
projects. Again, I offered an amend-
ment on the floor to actually fund the
fencing, this time through the Defense
Department, through the National
Guard. The amendment would have let
them either build the fencing them-
selves, or manage private contractors
who would build a fence.

When we voted on that amendment,
perhaps after my colleagues had spent
some time talking to their constitu-
ents, the vote to authorize $1.8 billion
for funding passed 93 to 3. So we got 93
to 3. Now we are cooking. We have
money, we have actually put up money
to follow through on the fencing idea. I
was very happy about that.
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In the course of the conference on the
Defense appropriations legislation that
we won the amendment vote on, I was
informed they were moving $1.8 billion
from the Department of Defense bill
over to Homeland Security bill which
was also in their conference because
that was the more appropriate vehicle
to put funding to build a fence for
Homeland Security. So, I was told that
the Homeland Security Appropriators
would handle it.

Now we are hearing that less money
for the fence is going to be included in
the conference report, that was in-
cluded in my amendment. There was an
article in the paper today, one of the
Web sites of the AP, saying they agreed
to $1.2 billion instead of $1.8 billion.
That is a 30-percent reduction. We
voted to fund a $1.8 billion one-time ex-
penditure to build miles of fence and
barriers. It is something that ought to
be done at one time and it will save
money in great amounts over the long
term.

I am worried about that reduction in
funding. Some have said the numbers
may even be worse than that because
those in charge of the process feel an
obligation to fund other things related
to Homeland Security and they may
not even appropriate the full $1.2 bil-
lion for fencing construction. I hope
that is not so. I think that would be
unacceptable. That would be incon-
sistent with the votes we have had and
would not make Congress look good. It
would not be the kind of action worthy
of a Senate that is attempting to gain
the respect of the American people on
the subject of immigration, a subject
about which they have lost the respect
of the American people and deserve to
get back.

So the House passed a bill. They
passed an authorization bill that man-
dates the fencing, very similar to what
the Senate voted for, and is now before
the Senate. A filibuster was suggested,
indicated by the several procedural
votes we have had to have on this bill.
The majority leader had to file for clo-
ture on the motion to proceed. That
gives 30 hours of debate. Then 30 hours
later, we voted on the motion to pro-
ceed and we did not see the filibuster
continue. The vote was 94 to 0 to pro-
ceed to the Secure Fence Act. It took a
lot of time, not much debate. I was one
of the few Members who spoke. The 30
hours slowed down everything we were
doing.

The people are saying, I am for a
vote, I voted for cloture. Why did we
have to have cloture? Why couldn’t we
move straight to the bill as we do time
and time again in this Senate—al-
though less and less, as time has gone
by. We are in a slowdown mode. We are
moving along now. We will have a vote,
I thought today, on cloture on the bill.
However, it looks as though that may
be tomorrow. Then we will have an-
other 30 hours of debate. Then we will
have an opportunity or complaints
about how many amendments can be
offered or fall. Who knows where this
will go?
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There are some Members who like to
claim they support barriers at the bor-
der, but when the chips are down,
through Ilegerdemain in this body,
manage to create logjams and head-
aches so it will never become law if it
appears that is their wish. I suspect we
will have people who say they want to
add amendments on comprehensive re-
form, on amnesty, on agriculture jobs
or other issues that would kill this
amendment if adopted. They want to
try to offer those amendments. Or they
are complaining that virtual fencing,
some sort of a satellite, unmanned aer-
ial vehicle, can do the same thing as a
fence. That is not so. It can be an asset,
but it cannot replace individual people
apprehending people coming across the
border illegally—not a virtual fence.
How silly is that? They will say they
do not favor the locations where the
fencing is or they will say they favor
fencing, but they really favor com-
prehensive reform and if we pass any-
thing such as fencing, even though the
American people want it, then the
American people will not pass their
version of amnesty or whatever they
want to see in the form of comprehen-
sive reform.

They are afraid the American people
will get what they want, and if the
American people get what they want in
terms of increased enforcement, they
may not be so interested in their ideas
about how to reach final settlement on
amnesty.

We will have two real votes on fenc-
ing this week: cloture on the under-
lying bill and final passage. We should
be able to achieve cloture and final
passage. It takes 60 votes, but we have
had 80, 90 votes on this before. Without
this authorization language, there will
be no mandate that the fencing act will
be constructed or in what manner it
will be constructed.

So these votes are the real test this
week—not the final test, but very crit-
ical steps in the process. The American
people will want to watch and see if
they agree with their Senators in how
they vote. I note we will also have to
have some more votes somewhere along
the line that are also critical that deal
with actual funding of the border bar-
riers.

I see my colleague from Oklahoma is
in the Chamber, my distinguished col-
league on the Armed Services Com-
mittee, who chairs the Environment
and Public Works Committee. I ask my
colleague, do you have a time agree-
ment to speak? What is your schedule?

Mr. INHOFE. Mr. President, I am
going to be requesting unanimous con-
sent to be recognized for up to 1 hour.

Mr. SESSIONS. All right. I will wrap
up and be pleased to yield to the Sen-
ator. The Senator is going to ask unan-
imous consent to be recognized after 1
finish?

Mr. INHOFE. After the Senator con-
cludes, yes.

Mr. SESSIONS. Mr. President, I will
continue a couple more minutes.

Fencing works. We have a major
problem. Last year, our Border Patrol



S10056

agents apprehended 1.12 million people
along our border coming into our coun-
try unlawfully. Can you imagine that?
Where we did build fencing along the
San Diego border—only 14 miles, but it
was one of the worst areas—that area
was tremendously improved. Crime
went down, drug dealing went down, vi-
olence went down, illegal immigration
plummeted and property values went
up.

But we have 1,800 miles along the
border. This bill would not provide
funding and authorization but for fenc-
ing about one-third of that distance.

I will share with my colleagues some
of the debate in the House of Rep-
resentatives recently, as they passed
the very bill that is before us. Chair-
man ROYCE—he is from California—
who chairs the International Terrorism
and Nonproliferation Subcommittee
talked about the difficulties they have
had with a breach, a gap in the border
fencing. He said this: It is called
“‘smugglers’ gulch,” a fence that runs
from the foothills to the ocean through
that small 3-mile breach. It has taken
82 years to get the California Coastal
Commission to go along with closing
that fence in consultation—8% years to
get it done.

He talked about the problem of that
gap. And he talked about the field
hearings he had participated in. He
said: We heard from witnesses, and we
heard them express that border fencing
was very effective. He quoted Darryl
Griffen, who is the chief agent in San
Diego for the Border Patrol—the chief
agent. Mr. Griffen, referring to the
fencing, said this: It is a great force
multiplier. It expands our enforcement
capacity. It allows us the discretion to
redeploy agents to areas of wvulner-
ability or risk. It is one component
that certainly has been integral to ev-
erything we have accomplished here
raising the level of security.

That is what the chief of the Border
Patrol for San Diego said. So people
will tell you fencing makes no dif-
ference, it is not important, it does not
help. It is not so. Listen to the profes-
sionals. I know President Bush has
been reluctant to support fencing, but
this man works for President Bush. He
testified, as has Secretary Chertoff,
about the subject. Secretary of Home-
land Security Chertoff supports the
fence, the bill that we passed in the
Senate. Indeed, it was passed on his
recommendation, the details of it were.

Then Chairman ROYCE, in the House,
who chairs the International Terrorism
Subcommittee, said this about the dan-
gerous people who are coming across
the border: So we see people coming
over the border illegally from Afghani-
stan, Angola, Jordan, Qatar, Pakistan,
Yemen. And I will give you one exam-
ple. Mohammed Karani is the brother
of a commander of Hezbollah in south
Lebanon. He came over the border in
my State in the trunk of a car. He paid
a coyote to get him across the border.
He was later arrested in Dearborn,
Michigan. He is serving 4% years. He is
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a member of Hezbollah. He was in the
process of securing funds and resources
for Hezbollah in the United States.

He then goes on to say: Two border
Governors have declared states of
emergency over illegal immigration.
Then one of the agents told him a per-
sonal story of stopping a man who had
been trained in an Afghan training
camp originally from Uzbekistan. This
man injured the Border Patrol agent,
actually bit his arm as he was trying
to take him down. This agent told
Chairman ROYCE one of his concerns
was this was the second time the man
had tried to come into the country
after 9/11.

So I would say we are dealing with an
important issue. I am glad to see from
previous votes that the Senate is com-
ing around to a uniform position on it.
It is time for us now, as we wind up
this session, to fulfill our obligation for
actually making a law, legislation to
authorize the building of the fence, and
then, in the few days we have left, to
come forward with legislation that will
actually fund this requirement we au-
thorize. Otherwise, we risk going home
and even further arousing cynicism and
irritation among the voters who have
sent us here.

I believe we can get it done. I think
we are moving in the right direction. I
am optimistic. But there will be some
around here who would like to see it
fail in the last minute. Let’s don’t let
that happen. Let’s follow through, and
let’s be consistent with the wishes of
the American people and the security
of the United States.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. Mr. President, I ask
unanimous consent that I be recog-
nized for 1 hour in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Mr. President, let me
first say to my friend from Alabama
that as to the last comment he made
about whether at the last minute
someone may come along and try to
torpedo this, I suspect that might be
the case. It is like when I had the
amendment to make English our na-
tional language—and 89 percent of the
American people were for it; 70 percent
of the Hispanics were for it—and yet
some of the liberals in this Chamber
were catering to La Raza, an extremist
group, in trying to torpedo what we are
doing, and merely doing what 51 other
countries have done, making English
the official language.

I also want to say to my friend from
Alabama, I have never been prouder to
serve on the Armed Services Com-
mittee with any member more than I
am to serve with him. It was you and
seven other of the Republicans who
tried from the very beginning to give
the President everything he needed to
interrogate these people, to prosecute
these people, and to get as much
human intelligence as possible to save
American lives. I thank the Senator
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publicly for standing up as one of all
nine of us.

Mr. SESSIONS. Mr. President, if the
Senator will yield, I think the Senator
has provided great leadership on secu-
rity on a number of issues. You may be
talking about other issues as we go for-
ward right now, but I know the Senator
would agree that our borders do rep-
resent vulnerabilities, and fixing our
borders is also an aspect of national se-
curity, as I read of Hezbollah people
coming across and others who have
dangerous reputations.

I also thank the Senator for his
steadfast leadership and his clear
thinking in regard to the fundamental
issue that barriers do represent a crit-
ical part of what we need to do to have
a lawful border.

Mr. INHOFE. Mr. President, I thank
the Senator from Alabama. And I think
we will prevail. As to what you are sug-
gesting, and what you have been sug-
gesting over the last few minutes, the
vast majority of the American people
are on our side. They know as to people
who say: You cannot secure our border,
fences will not work—they worked for
a long time up in between North Korea
and South Korea. I think they will
work down here, too.

——
CLIMATE CHANGE

Mr. INHOFE. Mr. President, I rise to
speak today about the most media-
hyped environmental issue of all time.
It is the word that gets everybody
upset when you say it and the word or
the phrase that many politicians are
afraid to say, and that is ‘‘global
warming.”” I have spoken more about
global warming than any other politi-
cian in Washington today. My speech
will be a bit different from the previous
seven floor speeches I have made on
this subject, as I focus not only on the
science, as I have many times before,
but on the media’s coverage of climate
change.

Global warming—just the term—
evokes many Members in this Cham-
ber, the media, Hollywood elites, and
our pop culture to nod their heads and
fret about an impending climate dis-
aster. As the Senator who has spent
more time educating about the actual
facts about global warming, I will ad-
dress some of the recent media cov-
erage of global warming and Holly-
wood’s involvement in this issue. And,
of course, I will also discuss former
Vice President Al Gore’s movie, ““An
Inconvenient Truth.”

Let’s keep in mind, I do chair the
committee in the Senate called Envi-
ronment and Public Works, the com-
mittee that has jurisdiction. I recall so
well when I first became chairman of
this committee, almost 4 years ago, I
was actually a believer that because I
had heard it so many times there must
be something to this thing, until I
started looking at the science. But I
have talked about that before.

Since 1895, the media has alternated
between global cooling and global
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warming scares during four separate
and sometimes overlapping time peri-
ods. From 1895 until the 1930s, the
media peddled a coming ice age. From
the late 1920s until the 1960s, they
warned of global warming. From the
1950s until the 1970s, they warned us
again of a coming ice age. This makes
modern global warming the fourth es-
tate’s fourth attempt to promote op-
posing climate change fears during the
last 100 years—4 times during the last
100 years—and every time just as
hysterical as the time before.

Recently, advocates of alarmism
have grown increasingly desperate to
try to convince the public that global
warming is the greatest moral issue of
our generation. Just last week, the
vice president of London’s Royal Soci-
ety sent a chilling letter to the media
encouraging them to stifle the voices
of scientists skeptical of climate
alarmism.

During the past year, the American
people have been served up an unprece-
dented parade of environmental
alarmism by the media and entertain-
ment industry, which links every pos-
sible weather event to global warming.
The year 2006 saw many major organs
of the media dismiss any pretense of
balance and objectivity on climate
change coverage and instead crossed
squarely on into global warming advo-
cacy.

First, I will summarize some of the
recent developments in the controversy
over whether humans have created a
climate catastrophe. One of the key as-
pects the United Nations, environ-
mental groups, and the media have pro-
moted as the ‘‘smoking gun’ of proof
of catastrophic global warming is the
so-called hockey stick temperature
graph by climate scientist Michael
Mann from Virginia and some of his
liberal colleagues.

This graph purported to show that
temperatures in the northern hemi-
sphere remained relatively stable over
900 years, and then spiked upward as
we moved into the 20th century. And
that spike would be the ‘‘blade” on the
hockey stick. They say this was due to
human activity. Mann, who also copub-
lishes a global warming propaganda
blog—reportedly set up with the help of
an environmental group—had his hock-
ey stick come under severe scrutiny.

The hockey stick was completely and
thoroughly broken once and for all in
2006. Several years ago, two Canadian
researchers tore apart the statistical
foundation for the hockey stick. In
2006, both the National Academy of
Sciences and an independent researcher
further refuted the foundation of the
hockey stick.

The National Academy of Sciences
report reaffirmed the existence of the
Medieval Warming Period. That was
from about 900 AD to 1300 AD, and the
Little Ice Age from about 1500 to ap-
proximately 1850. Both of these periods
occurred long before the invention of
the SUV or human industrial activity
and it could not have possibly im-
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pacted the Earth’s climate. In fact, sci-
entists believe the Earth was warmer
than today during the Medieval Warm-
ing Period, when the Vikings grew
crops in Greenland. We all remember
reading about that. That was a period
of time when the Vikings, all of a sud-
den, because it became warmer back
around 1000 AD, started inhabiting
Greenland. They flourished up there,
until the Little Ice Age came along in
1500, and most of them died at that
time. Now the climate alarmists have
attempted to erase the inconvenient
Medieval Warming Period from the
Earth’s climate history for at least a
decade.

David Demming, an assistant pro-
fessor at the University of Oklahoma’s
College of Geosciences, can testify
firsthand about this effort. Dr.
Demming was welcomed into the close-
knit group of global warming believers
after he published a paper in 1995 that
noted some warming in the 20th cen-
tury. He says he was subsequently con-
tacted by a prominent global warming
alarmist and told point blank:

We have to get rid of the medieval warm-
ing period.

When the ‘‘hockey stick’ first ap-
peared in 1998, it did exactly that. This
guy, Michael Mann, turned around and
ignored the fact that we had this me-
dieval warming period and then went
into the little ice age, which changed
it.

The media has missed big pieces of
the puzzle when it comes to the Earth’s
temperatures and mankind’s carbon di-
oxide, CO,, emissions. It is very sim-
plistic to feign horror and say the 1-de-
gree Fahrenheit temperature increase
in the 20th century means we are all
doomed. First of all, the 1-degree Fahr-
enheit rise coincided with the greatest
advancement in living standards, life
expectancy, food production, and
human health in the history of our
planet. So it is hard to argue that the
global warming we experienced in the
20th century was somehow negative or
part of a catastrophic trend.

Here on the chart you can see during
this period of time, when things were
flourishing and they went down, it was
far more prosperous during the medie-
val part.

Second, what the climate alarmists
and their advocates in the media have
continued to ignore is the fact that the
little ice age, which resulted in harsh
winters which froze New York Harbor
and caused untold deaths, ended about
1850. So trying to prove manmade glob-
al warming by comparing the well-
known fact that today’s temperatures
are warmer than during the little ice
age is like comparing summer to win-
ter to show a catastrophic temperature
trend.

In addition, something that the
media almost never addresses are the
holes in the theory that CO, has been
the driving force in global warming.

The alarmists fail to adequately ex-
plain why temperatures began warming
at the end of the little ice age in about
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1850, long before manmade CO, emis-
sions could have impacted the climate.
Then in about 1940, just as manmade
CO, emissions rose sharply—about 80
percent, with the largest increase in
the middle of the 1940s—the tempera-
tures began a decline, and that lasted
until about the 1970s, prompting the
media and many scientists to fear a
coming ice age.

I am saying that this increase in CO,
emissions did not precipitate a warm-
ing period; it precipitated a cooling pe-
riod.

If CO, is the driving force of the glob-
al climate change, why do so many in
the media ignore the many skeptical
scientists who cite these rather obvi-
ous inconvenient truths?

My skeptical views on manmade cat-
astrophic global warming have only
strengthened as new science comes in.
There have been recent findings in
peer-reviewed literature over the past
few years showing that the Antarctic is
getting colder, and ice is growing. And
a new study in Geophysical Research
Letters found that the Sun was respon-
sible for 50 percent of the 20th century
warming. Now, that is shocking: the
Sun is responsible for warmth.

Recently, many scientists, including
a leading member of the Russian Acad-
emy of Sciences, predicted long-term
global cooling may be on the horizon
due to a projected decrease in the Sun’s
output. It is going to start getting
cooler again.

A letter that was sent to the Cana-
dian Prime Minister on April 6 of this
year by 60 prominent scientists who
question the Dbasis for climate
alarmism, clearly explains the current
state of the scientific knowledge on
global warming. Keep in mind, these 60
scientists were the ones who rec-
ommended back in the 1990s that Can-
ada sign onto the Kyoto Treaty. They
wrote this to Prime Minister Harper:

If, back in the mid-1990s, we knew what we
know today about climate, Kyoto would al-
most certainly not exist, because we would
have concluded that it was not necessary.

The letter also noted:

“Climate change is real’ is a meaningless
phase used repeatedly by activists to con-
vince the public that a climate catastrophe
is looming and humanity is the cause. Nei-
ther of these fears is justified. Global cli-
mate changes occur all the time due to nat-
ural causes, and the human impact still re-
mains impossible to distinguish from the
natural ‘‘noise.”

These are scientists talking. People
realize that these cycles go on. God is
still up there, and we have the cycles
every 1,600 years or so. Every time this
happens, alarmists get this out and say
we are all going to die.

One of the ways alarmists have
pounded the mantra of a ‘‘consensus’
on global warming into our pop culture
is through the use of computer models
that project future calamity. But the
science is not there to place so much
faith in scary computer model sce-
narios which extrapolate the current
and projected buildup of greenhouse
gases in the atmosphere and conclude
that the planet faces certain doom.
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Dr. Vincent Gray, a research sci-
entist and a 2001 reviewer with the U.N.
Intergovernmental Panel—they started
like most bad things do, with the U.N.
Back in the 1990s they came out with
the Intergovernmental Panel on Cli-
mate Change, and Dr. Gray said:

The effects of aerosols, and their uncer-
tainties, are such as to nullify completely
the reliability of any of the climate models.

Earlier this year, the director of the
International Arctic Research Center
in Fairbanks, AK, testified to Congress
that highly publicized climate models
showing a disappearing Arctic were
nothing more than ‘‘science fiction.”

That is not Senator INHOFE talking.
That is the director of the Inter-
national Arctic Research Center in
Fairbanks, who ought to know a little
bit about the Arctic.

In fact, after years of hearing about
the computer-generated scary sce-
narios about the future of our planet, 1
now believe that the greatest climate
threat we face may be coming from
alarmist computer models.

This threat is originating from the
software installed on hard drives of the
publicity-seeking climate modelers. It
is long past time for us to separate cli-
mate change fact from hysteria.

One final point—and there are many.
We have made seven talks, averaging
about an hour apiece, about the flawed
science. One final point about the
science: I am approached by many in
the media and others who ask: What if
you are wrong, INHOFE, to doubt the
dire global warming predictions? Will
you be able to live with yourself for op-
posing the Kyoto Protocol?

My answer is blunt. The history of
the modern environmental movement
is chock full of predictions of doom
that never came true. We have all
heard the dire predictions about the
threat of overpopulation, resource
scarcity, mass starvation, and the pro-
jected death of our oceans. None of
them came true. Yet it never stopped
the doomsayers from predicting a dire
environmental future.

The more the eco-doomsayers’ pre-
dictions fail, the more the eco-doom-
sayers predict. These failed predictions
are just one reason I respect the seri-
ous scientists out there today debunk-
ing the latest scare mongering on cli-
mate change: scientists such as MIT’s
Richard Lindzen; former Colorado
State climatologist, Roger Pielke, Sr.;
the University of Alabama’s Roy Spen-
cer and John Christy; Virginia State
climatologist Patrick Michaels; Colo-
rado State University’s William Gray;
atmospheric physicist, S. Fred Singer;
Willie Soon of the Harvard-Smithso-
nian Center for Astrophysics; Oregon
State climatologist George Taylor; as-
trophysicist Sallie Baliunas, to name a
few.

You never hear about these well-es-
tablished scientists.

More important, it is the global
warming alarmists who should ask the
question: What if they are correct
about manmade catastrophic global
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warming? They have come up with no
meaningful solution to their supposed
climate crisis in the two decades they
have been hyping this issue.

If the alarmists truly believe that
manmade greenhouse gas emissions are
dooming the planet, then they must
face up to the fact that symbolism does
not solve a supposed climate crisis.

It is long past time for them to sepa-
rate symbolism from fact. Let me show
you this. This is a chart I used on the
floor before. A very prominent Senator
from the Northeast who bought into
this hoax called global warming—after
he researched this chart, found it was
true. This chart says in the event that
everything is true that they have said
about global warming, and if all of the
countries—I am talking about the de-
veloping nations, as well as the devel-
oped nations—adhere to or achieve
Kyoto goals, this is the difference it
would make by 2050. It is not even
measurable.

A final point on the science of cli-
mate change. Again, I am approached
by many in the media and others who
ask what if you are wrong? I think the
answer is that they have been wrong
all along.

The alarmists freely concede that the
Kyoto Protocol, even if fully ratified
and complied with, would not have any
meaningful impact on global tempera-
tures. Keep in mind that Kyoto is not
even close to being complied with by
many of the ratifying nations. Fifteen
European nations ratified the Kyoto
Protocol, and 13 have not made their
goals. So they are not going to be able
to do it.

Many of the nations that ratified
Kyoto are now realizing what I have
been saying all along: The Kyoto Pro-
tocol is a lot of economic pain for no
climate gain.

Legislation that has been proposed in
this Chamber would have even less of a
temperature effect than Kyoto’s
undetectable impact. And more re-
cently, global warming alarmists and
the media have been praising Cali-
fornia for taking action to limit CO..
But here again this costly, feel-good,
California measure, which is actually
far less severe than Kyoto, will have no
impact on the climate, only the econ-
omy.

Symbolism does not solve a climate
crisis.

In addition, we now have many envi-
ronmentalists and Hollywood celeb-
rities, such as Laurie David, who have
been advocating measures like chang-
ing standard light bulbs in your home
to fluorescents to help avert global
warming. Changing to more energy-ef-
ficient light bulbs is fine, but to some-
how imply that we can avert a climate
disaster by these actions is absurd.

Once again, symbolism does not solve
a climate crisis. But this symbolism
may be hiding a dark side. While green-
house gas limiting proposals may cost
the industrialized West trillions of dol-
lars, it is the effect on the developing
world’s poor that is being lost in this
debate.
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The Kyoto Protocol’s post-2012 agen-
da, which mandates that the devel-
oping world be subjected to restrictions
on greenhouse gases, could have the po-
tential to severely restrict develop-
ment in regions such as Africa, Asia,
and South America, where some of the
Earth’s most energy-deprived people
currently reside.

Expanding basic necessities like run-
ning water and electricity in the devel-
oping world are seen by many in the
Green Movement as a threat to the
planet’s health that must be avoided.

Energy poverty equals a life of back-
breaking poverty and premature death.

If we allow scientifically unfounded
fears of global warming to influence
policymakers to restrict future energy
production and the creation of basic in-
frastructure in the developing world,
billions of people will continue to suf-
fer.

Last week, my committee heard tes-
timony from Danish statistician Bjorn
Lomborg, who was once a committed
leftwing environmentalist until he re-
alized that so much of what that the
movement preached was based on bad
science. Lomborg wrote a book called
“The Skeptical Environmentalist” and
has organized some of the world’s top
Nobel laureates to form the 2004 ‘‘Co-
penhagen Consensus,”” which ranked
the world’s most pressing problems.

Guess what. They place global warm-
ing at the bottom of the list in terms
of our planet’s priorities. The ‘‘Copen-
hagen Consensus’ found that the most
important priorities for our planet in-
clude combating disease, stopping ma-
laria, securing clean water, and build-
ing infrastructure to help lift the de-
veloping nations out of poverty.

I have made a lot of trips to Africa.
A lot of people know I have had a mis-
sion there for well over 10 years now.
Once you see the devastating poverty—
we think we have poverty in this coun-
try. Well, if you saw their poverty and
the kids running through the junk
piles and rats biting at the heels of
their bloody feet, you would realize
that these fears about global warming
are severely misguided.

I firmly believe that when the his-
tory of our era is written, future gen-
erations will look back with puzzle-
ment and wonder why we spent so
much time and effort on global warm-
ing fears and pointless solutions, such
as the Kyoto protocol.

One of your favorite Frenchmen, Mr.
President, Jacques Chirac, the French
President, provided the key clue as to
why so many in the international com-
munity still revere the Kyoto Protocol,
when in 2000 he said Kyoto represents
not climate change but represents ‘‘the
first component of an authentic global
governance.’’

Furthermore, if your goal is to limit
CO, emissions, the only effective way
to go about it is the use of cleaner,
more effective technologies that will
meet the energy demands of this cen-
tury and beyond.
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The Bush administration and my En-
vironment and Public Works Com-
mittee—the committee I chair—have
been engaged in these efforts as we
work to expand nuclear power and pro-
mote the Asian-Pacific Partnership.
This partnership stresses the sharing of
new technology among member na-
tions, including three of the world’s
top 10 emitters—China, India, and
Korea—all of whom are exempt from
Kyoto.

Keep in mind, even if all these charts
were true and everyone is going to
comply with this, we passed in this
Chamber just a very short while ago,
by a unanimous vote, 96 to 0, legisla-
tion that said if you come back with
any kind of treaty where we are going
to treat developing nations differently
from developed nations, we are going
to oppose it. So it is unanimously op-
posed.

Many in the media, as I noted earlier,
have taken it upon themselves to drop
all pretense of balance on global warm-
ing and have instead become com-
mitted advocates for the issue.

Here is a quote from Newsweek. You
have to listen to this, Mr. President.
This is very important. I am going to
quiz you later. This is a quote from
Newsweek magazine:

There are numerous signs that the Earth’s
weather patterns have begun to change dra-
matically and that these changes may por-
tend a drastic decline in food production—
with serious political implications for just
about every nation on Earth.

A headline in the New York Times
reads:

Climate Changes Endanger World’s Food
Output.

Here is another quote from Time
magazine:

As they review the bizarre and unpredict-
able weather pattern of the past several
years, a growing number of scientists are be-
ginning to suspect that many seemingly con-
tradictory meteorological fluctuations are
actually part of a global climate upheaval.

All this sounds very ominous. That is
until one realizes that the three quotes
I just read are from articles in 1975 edi-
tions of Newsweek magazine and the
New York Times, and Time magazine
in 1974. They were not referring to
global warming; they were warning of a
coming ice age. The same people who
were hysterical back then are using the
same words to describe what is hap-
pening today.

Let me repeat: All three of those
quotes were published in the 1970s
warning of a coming ice age. An ice age
is coming; we are all going to die.

In addition to global cooling fears,
Time magazine has also reported on
global warming. Here is an example:

[Those] who claim that winters were hard-
er when they were boys are quite right . . .
weathermen have no doubt that the world at
least for the time being is growing warmer.

Before one thinks that this is just
another example of the media pro-
moting former Vice President Gore’s
movie, one needs to know that the
quote I just read is from Time maga-
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zine and not a recent quote. It is from
January 22, 1939. Yes, in 1939—9 years
before former Vice President Gore was
born and over three decades before
Time magazine began hyping a coming
ice age, and almost five decades before
they returned to hyping global warm-
ing.

Time magazine, in 1951, pointed to re-
ceding permafrost in Russia as proof
that the planet was warming.

In 1952, the New York Times noted
that the ‘“‘trump card” of global warm-
ing ‘‘has been the melting glaciers.”

But the media could not decide be-
tween warming or cooling scares.
There are many more examples of the
media and scientists flip-flopping be-
tween warming and cooling scares.
They don’t really care. They just want
to scare you. They want to make sure
you are scared, and then they are satis-
fied.

Here is a quote from the New York
Times on fears of an approaching ice
age:

Geologists Think the World May be Frozen
Up Again.

That sentence appeared over 100
yvears ago in the February 24, 1895, edi-
tion of the New York Times. Let me re-
peat, 1895, not 1995.

A front-page article in the October 7,
1912, New York Times, just a few
months after the Titanic struck an ice-
berg and sank, declared that a promi-
nent professor ‘“Warns Us of an En-
croaching Ice Age.”

The very same day in 1912, the Los
Angeles Times ran an article warning

that the ‘“human race will have to
fight for its existence against the
cold.”

An August 10, 1923, Washington Post
article declared:
Ice Age Coming Here.

By the 1930s, the media took a break
from reporting on the coming ice age
and instead switched gears to pro-
moting global warming. This is the
1930s:

America in Longest Warm Spell Since 1776;
Temperature Line Records a 25-year Rise.

That was in an article in the New
York Times on March 27, 1933.

The media of yesteryear was also not
above injecting large amounts of fear
and alarmism into their climate arti-
cles.

An August 9, 1923, front-page article
in the Chicago Tribune declared:

Scientist Says Arctic Ice Will Wipe Out
Canada.

The article quoted a Yale University
professor who predicted that large
parts of Europe and Asia would be
“wiped out’” and Switzerland would be
‘“‘entirely obliterated.”

A December 29, 1974, New York Times
article on global cooling reported that
climatologists believed ‘‘the facts of
the present climate change are such
that the most optimistic experts would
assign near certainty to major crop
failure in a decade.”’

The article also warned that unless
Government officials reacted to the
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coming catastrophe ‘‘mass deaths by
starvation and probably in anarchy and
violence” would result. In 1975, the
New York Times reported that ‘“a
major cooling [was] widely considered
to be inevitable.”

These past predictions of doom have
a familiar ring, don’t they? They sound
strikingly similar to our modern media
promotion of the former Vice Presi-
dent’s brand of climate alarmism, an
alarmism he believes will put him back
in the White House.

After more than a century of alter-
nating between global cooling and
warming, one would think that this
media history would serve a cautionary
tale for today’s voices in the media and
scientific community who are pro-
moting yet another round of eco-doom.

Much of the 100-year media history
on climate change that I have docu-
mented today can be found in a publi-
cation entitled ‘‘Fire and Ice” from the
Business and Media Institute.

Which raises the question: How has
this embarrassing 100-year documented
legacy of coverage on what turned out
to be trendy climate science theories
made the media more skeptical of to-
day’s sensational promoters of global
warming? You be the judge.

On February 19 of this year, CBS
News’s ‘60 Minutes’’ produced a seg-
ment on the North Pole. The segment
was a completely one-sided report al-
leging rapid and unprecedented melt-
ing at the polar cap. It even featured
correspondent Scott Pelley claiming
that the ice in Greenland was melting
so fast that he barely got off an iceberg
before it collapsed into the water.

Mr. President, ‘60 Minutes” failed to
inform its viewers that a 2005 study by
a scientist named Ola Johannessen and
his colleagues showed that the interior
of Greenland is gaining ice mass and
that, according to scientists, the Arc-
tic was warmer in the 1930s than it is
today. If you see this film, they will
say it is the warmest it has ever been.
It is just not true.

By the way, around the edges of ice
caps there is a phenomenon known as
calving. So when it becomes thicker in
the middle, it melts a little on the out-
side, but the overall volume density in-
creases.

On March 19 of this year, ‘60 Min-
utes’” profiled NASA scientists and
alarmist James Hansen who was once
again making allegations of being
censored by the Bush administration.
In this segment, objectivity and bal-
ance were again tossed aside in favor of
a one-sided glowing profile of Hansen.

The ‘60 Minutes” segment made no
mention of Hansen’s partisan ties to
former Democratic Vice President Al
Gore or Hansen’s receiving of a grant
of a quarter of a million dollars from
the leftwing Heinz Foundation run by
Teresa Heinz Kerry. I guess she is Te-
resa Heinz now. There was also no men-
tion of Hansen’s subsequent endorse-
ment of her husband JOHN KERRY for
the presidency in 2004. He is a political
activist. This was never mentioned in
the ““60 Minutes’ segment.
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Many in the media dwell on any in-
dustry support given to so-called cli-
mate skeptics, but the same media
completely failed to note Hansen’s
huge grant from the leftwing Heinz
Foundation.

The foundation’s money originated
from the Heinz family ketchup fortune.
So it appears that the media makes a
distinction between o0il money and
ketchup money.

Mr. President, ‘60 Minutes’ also did
not inform viewers that Hansen ap-
peared to concede in a 2003 issue of
“Natural Science’ that the use of ‘‘ex-
treme scenarios’ to dramatize climate
change ‘“‘may have been appropriate
one time’ to drive the public’s atten-
tion on the issue. In other words, it is
all right to lie in order to drive the
public’s attention to an issue that you
want them to have and to that opinion.

Why would ‘60 Minutes’ ignore the
basic tenets of journalism that call for
objectivity and balance in sourcing and
do such one-sided segments?

The answer was provided by cor-
respondent Scott Pelley. Pelley told
the CBS News Web site that he justi-
fied excluding scientists skeptical of
global warming alarmism from his seg-
ments because he considers skeptics to
be the equivalent of ‘Holocaust
deniers.”

This year also saw a New York Times
reporter write a children’s book enti-
tled ‘““The North Pole Was Here.”” The
author of the book, New York Times
reporter Andrew Revkin, wrote that it
may someday be ‘‘easier to sail to than
stand on” the North Pole in summer.
So here we have a very prominent envi-
ronmental reporter for the New York
Times who is promoting the aspect of
global warming alarmism in a book
aimed at our kids.

In April of this year, Time magazine
devoted an issue to global warming
alarmism entitled ‘‘Be Afraid, Be Very
Afraid.” This is the same Time maga-
zine which first warned of a coming ice
age in the 1920s before it switched to
warning about global warming in the
1930s, before it switched again to pro-
moting the 1970s coming ice age scare.
The April 3, 2006, global warming spe-
cial report of Time magazine was a
prime example of the media’s short-
comings, as the magazine cited par-
tisan leftwing environmental groups
with a vested financial interest in
hyping alarmism.

Headlines blared: ‘‘More and More
Land is Being Devastated by Drought.”

‘“Harth is at the Tipping Point.”

“The Climate is Crashing.”

Time magazine did not make the
slightest attempt to balance its report-
ing with any views of scientists skep-
tical of this alleged climate disaster.

I don’t have journalism training, but
I daresay calling a bunch of environ-
mental groups with an obvious fund-
raising agenda and asking them to
make wild speculations on how bad
global warming might become is noth-
ing more than advocacy for leftwing
causes. It is a violation of basic jour-
nalistic standards.
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To his credit, New York Times re-
porter Revkin saw fit to criticize Time
magazine for its embarrassing coverage
of climate science.

So in the end, Time’s cover story
title of ‘“‘Be Worried, Be Very Worried”’
appears to have been apt. The Amer-
ican people should be worried—they
should be very worried—of such shoddy
journalism.

As to Al Gore’s inconvenient truth,
in May, our Nation was exposed to per-
haps one of the slickest science propa-
ganda films of all time. Former Vice
President Gore’s ‘‘An Inconvenient
Truth,” in addition to having the back-
ing of Paramount Pictures to market
this film, had the full backing of the
media, and leading the cheerleading
charge was none other than the Associ-
ated Press, and of course they had the
elitists, from Hollywood.

On June 27, the Associated Press ran
an article by Seth Borenstein that
boldly declared:

‘‘Scientists give two thumbs up to Gore’s
movie.”

The article quoted only five sci-
entists—two thumbs up, five scientists.
They were praising Gore’s science, de-
spite the Associated Press having con-
tacted over 100 scientists.

The fact that over 80 percent of the
scientists contacted by the AP had not
even seen the movie or that many sci-
entists have harshly criticized the
science presented by Gore did not dis-
suade the news outlet one bit from its
mission to promote Gore’s brand of cli-
mate alarmism.

Let’s keep in mind, they said it is
thumbs up, 100 percent of the sci-
entists, and it was only 5 out of the 100.

I am almost at a loss as to how to
begin to address the series of errors,
misleading science, and unfounded
speculation that appear in the former
Vice President’s film and in his book of
the same name.

Here is what Richard Lindzen, a me-
teorologist from MIT, has written
about ‘“An Inconvenient Truth.” He is
talking about Al Gore and his movie.
This is a scientist, Richard Lindzen, a
meteorologist from MIT:

A general characteristic of Mr. Gore’s ap-
proach is to ignore the fact that the Earth
and its climate are dynamic; they are always
changing even without any external forcing.
To treat all change as something to fear is
bad enough; to do so in order to exploit that
fear is much worse.

That is exactly what Al Gore is
doing.

What follows is a brief summary of
the science the former Vice President
promotes in either a wrong or mis-
leading way:

He promoted the now debunked
“hockey stick” temperature chart in
an attempt to prove man’s over-
whelming impact on the climate.

He attempted to minimize the sig-
nificance of the medieval warm period
and the little ice age.

He insists on a link between in-
creased hurricane activity and global
warming that most scientists believe
does not exist.
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He asserted that today’s Arctic is ex-
periencing unprecedented warmth
while ignoring that temperatures in
the 1930s were as warm or warmer than
they are today.

He claimed the Antarctic is warming
and losing ice but failed to note that is
only true of a small region and the vast
bulk has been cooling and gaining ice.
This is the Antarctic.

He hyped unfounded fears that
Greenland’s ice is in danger of dis-
appearing.

He erroneously claimed that the ice-
cap on Mount Kilimanjaro is dis-
appearing because of global warming,
even while the region cools and re-
searchers blame ice loss on local land-
use practices. What they are talking
about here is they had deforested the
area down below. That was the reason.
It had nothing to do with CO,, obvi-
ously.

He made assertions of massive future
sea level rise that is way outside of any
supposed scientific consensus and is
not supported in even the most alarm-
ist literature.

He incorrectly implied that a Peru-
vian glacier’s retreat is due to global
warming, while ignoring the fact that
the region has been cooling since the
1930s and other glaciers in South Amer-
ica are advancing.

He blamed global warming for water
loss in Africa’s Lake Chad despite
NASA scientists concluding that local
population and grazing factors are the
more likely culprits.

He inaccurately claimed polar bears
are drowning in significant numbers
due to melting ice when in fact they
are thriving.

He completely failed to inform view-
ers that the 48 scientists who accused
President Bush of distorting science
were part of a political advocacy group
set up to support the Democratic Presi-
dential candidate John Kerry in 2004.

That was just a brief sampling of
some of the errors presented in ‘“‘An In-
convenient Truth.” Imagine how long
the list would have been if I had actu-
ally seen the movie. There wouldn’t be
enough time to deliver the speech
today.

So along comes Tom Brokaw. Fol-
lowing the promotion of ‘“An Inconven-
ient Truth,” the press did not miss a
beat in their role as advocates for glob-
al warming fears.

ABC News put forth its best effort to
secure its standing as an advocate for
climate alarmism when the network
put out a call for people to submit
their anecdotal global warming horror
stories in June for use in a future news
segment.

In July, the Discovery Channel pre-
sented a documentary on global warm-
ing narrated by former NBC anchor
Tom Brokaw. The program presented
only those views of scientists pro-
moting the idea that humans are de-
stroying the Earth’s climate. You don’t
have to take my word for the pro-
gram’s overwhelming bias. A
Bloomberg TV news review noted:
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“You’ll find more dissent at a North
Korean political rally than in this pro-
gram’’ because of its lack of scientific
objectivity.

Brokaw also presented climate
alarmist James Hansen to viewers as
unbiased, failing to note his quarter-
million-dollar grant from the partisan
Heinz Foundation or his endorsement
of Democratic Presidential nominee
John Kerry in 2004 and his role pro-
moting former Vice President Gore’s
Hollywood movie. Brokaw, however,
did find time to impugn the motives of
scientists skeptical of climate
alarmism when he featured paid envi-
ronmental partisan Michael
Oppenhimer, of the group Environ-
mental Defense, accusing skeptics of
being bought out by fossil fuel inter-
ests.

The fact remains that political cam-
paign funding by environmental groups
to promote climate and environmental
alarmism dwarfs spending by the fossil
fuel industry by 3 to 1. Environmental
special interests, through their 527s,
spent over $19 million compared to $7
million spent by the oil and gas indus-
try through political action commit-
tees in the 2004 election cycle.

I am reminded of a question the
media often asks me about how much I
have received in campaign contribu-
tions from the fossil fuel industry. My
unapologetic answer is always: Not
enough, especially when you consider
the millions partisan environmental
groups pour into political campaigns.

Continuing with our media analysis:
On July 24, 2006, the Los Angeles Times
featured an op-ed by Naomi Oreskes, a
social scientist at the University of
California, San Diego, and the author
of a 2004 Science magazine study.
Oreskes insisted that a review of 928
scientific papers showed there was 100
percent consensus that global warming
was not caused by mnatural climate
variations. This study was also fea-
tured in former Vice President Al
Gore’s ““An Inconvenient Truth.”

However, the analysis in Science
magazine excluded nearly 11,000 studies
or more than 90 percent of the papers
dealing with global warming, according
to a critique by British social scientist
Benny Peiser. Peiser also pointed out
that less than 2 percent of the climate
studies in the survey actually endorsed
the so-called ‘‘consensus view’ that
human activity is driving global warm-
ing and some of the studies actually
opposed that view. Oreskes called 2 per-
cent, 100 percent. But despite this man-
ufactured ‘‘consensus,” the media con-
tinued to ignore any attempt to ques-
tion the orthodoxy of climate
alarmism.

As the dog days of August rolled in,
the American people were once again
hit with more hot hype regarding glob-
al warming, this time from the New
York Times op-ed pages. A columnist
penned an August 3 column filled with
S0 many inaccuracies it is a wonder the
editor of the Times saw fit to publish
it. For instance, Bob Herbert’s column
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made dubious claims about polar bears,
the snows of Kilimanjaro, and he at-
tempted to link this past summer’s
heat wave in the United States to glob-
al warming—something even the
alarmist James Hansen does not sup-
port.

Finally, a September 15, 2006, Reuters
News article claimed that polar bears
in the Arctic are threatened with ex-
tinction by global warming. The article
by correspondent Alister Doyle quoted
a visitor to the Arctic—now listen to
this, Mr. President—a visitor to the
Arctic who claimed he saw two dis-
tressed polar bears. According to the
Reuters article, the man noted that
one of the polar bears looked to be dead
and the other one looked to be ex-
hausted. The article did not state the
bears were actually dead or exhausted,
they merely looked that way. Have we
really arrived at the point where major
news outlets in the United States are
reduced to analyzing whether polar
bears in the Arctic appear restful? How
reporting such as this gets approved for
publication by the editors at Reuters, I
don’t know. What happened to covering
the hard science in this issue?

What was missing from the Reuters
News article was the fact that accord-
ing to biologists who study animals,
polar bears are doing quite well. Biolo-
gist Dr. Mitchell Taylor from the Arc-
tic government of Nunavut, which is a
territory of Canada, refuted these
claims in May when he noted that—
this is a quote. Keep in mind I am
quoting the biologist Dr. Mitchell Tay-
lor from the Arctic government. He
said:

Of the 13 populations of polar bears in Can-
ada, 11 are stable or increasing in number.
They are not going extinct, or even appear to
be affected at present.

Sadly, it appears that reporting anec-
dotes and hearsay is now fast replacing
the tenets of journalism for many
media outlets.

It is an inconvenient truth that so
far 2006 has been a year in which most
major segments of the media have
given up on any quest for journalistic
balance, fairness, and objectivity when
it comes to climate change. The global
warming alarmists and their friends in
the media have attempted to smear
scientists who dare to question the
premise of manmade catastrophic glob-
al warming, and as a result some sci-
entists have seen their reputations and
their research funding dry up.

The media has so relentlessly pro-
moted global warming fears that a
British group called the Institute For
Public Policy Research—and this from
a left-leaning group—issued a report in
2006 accusing media outlets of engaging
in what they termed ‘‘climate porn” in
order to attract the public’s attention.
Bob Carter, a paleoclimate geologist
from James Cook University in Aus-
tralia, has described how the media
promotes this kind of fear:

Each such alarmist article is larded with
words such as ‘‘if,”” “might,” ‘‘could,” ‘‘prob-
ably,” ‘‘perhaps,” ‘‘expected,” ‘‘projected,”
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or ‘“‘modeled,” and many involve such deep
dreaming, or ignorance of scientific facts or
principles, that they are akin to nonsense.

He concluded this in an op-ed in April
of this year.

Another example of this relentless
hype is the reporting on the seemingly
endless number of global warming im-
pact studies which do not even address
whether global warming is going to
happen. They merely project the im-
pact of potential temperature in-
creases.

The media endlessly hypes studies
that purportedly show that global
warming could increase mosquito popu-
lations, malaria, West Nile virus, heat
waves and hurricanes, threaten the
oceans, damage coral reefs, boost poi-
son ivy growth, damage vineyards and
global food crops, to name just a few of
the global warming-linked calamities.
0Oddly, according to the media reports,
warmer temperatures almost mnever
seem to have any positive effects on
plant or animal life or food production.

Fortunately, the media’s addiction to
so-called ‘‘climate porn’ has failed to
seduce many Americans. According to
a July Pew Research Center poll, the
American public is split about evenly
between those who say global warming
is due to human activity versus those
who believe it is from natural factors
or not happening at all. This is signifi-
cantly down from the previous polls. In
addition, an August Los Angeles
Times/Bloomberg poll found that most
Americans do not attribute the cause
of recent severe weather events to
global warming, and the portion of
Americans who believe global warming
is naturally occurring is on the rise. It
is nothing short of a miracle and amaz-
ing that the American people are not
buying this alarmism. It is all they see
on TV. It is all they hear about. I
would rather believe the American peo-
ple know when their intelligence is
being insulted and they know when
they are being used and when they are
being duped by the hysterical left.

The American people deserve much
better from our fourth estate. We have
a right to expect accuracy and objec-
tivity on climate change coverage. We
have a right to expect balance in
sourcing and fair analysis from report-
ers who cover the issue. Above all, the
media must roll back this mantra that
there is scientific ‘‘consensus’ of im-
pending climatic doom as an excuse to
ignore recent science. I used to get this
all the time from the left. They say:
Well, the consensus is already there;
we don’t want to talk about science.
No wonder they don’t—because most of
the science since 1999 has refuted ev-
erything they are asserting. After all,
there was a so-called scientific con-
sensus that there were nine planets in
our solar system until Pluto was re-
cently demoted.

I am a realist. I want to challenge
the news media to reverse course and
report on the objective science of cli-
mate change, stop ignoring legitimate
voices in this scientific debate, and
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stop being used by the hysterical left.
Breaking the cycles of media hysteria
will not be easy since hysteria sells and
it is very profitable, but I really be-
lieve the issue is getting worn out.
They have not been able to come up
with anything to support their side.
And as Winston Churchill said:

The truth is incontrovertible. Panic may
resent it, ignorance may deride it, malice
may destroy it, but there it is. And it will be
there, and we will understand.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
COLEMAN). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SALAZAR. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
COLEMAN). Without objection, it is so
ordered.

Mr. SALAZAR. Mr. President, I ask
that I be recognized to speak as in
morning business for up to 20 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

COMPREHENSIVE IMMIGRATION
REFORM

Mr. SALAZAR. Mr. President, I come
to the floor of the Senate today to talk
about the importance of immigration
reform in a comprehensive manner. We
are in the last week of this legislative
session before the November elections.
It is obvious to me, in terms of what is
going on in the country, that the lead-
ership of the Senate, the Congress, and
the White House has decided to allow
politics to triumph over the very fun-
damental national purposes for which
we have tried to work together with re-
spect to comprehensive immigration
reform.

It is my hope that those speaking for
principled immigration reform stand
up and say that we are not going to let
politics triumph over national secu-
rity, that we are not going to let poli-
tics triumph over the rule of law,
which is a central tenet of our Nation,
basic to the stability of our Nation,
and that we are not going to let poli-
tics triumph over the economic and
human and moral realities with which
we deal in immigration.

As we move forward in the days
ahead, dealing with this fence legisla-
tion, legislation that would create a
fence across Arizona and Texas and
Mexico and the possibility of a fence
between the United States and Canada,
I hope the voices of reason that
brought Republicans and Democrats
together on the floor of this Senate to
say we needed comprehensive immigra-
tion reform, once again will say we re-
ject piecemeal legislation that deals
with creating a fence only because we
know that will not be the answer for
the comprehensive immigration reform
we need.

When I look at the map which has
come out of the House of Representa-
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tives which would create a fence which
would essentially follow the entire bor-
der of Arizona and large pieces of the
Texas border, it seems to me what we
are doing here in Washington is we are
telling those States that we know bet-
ter here in Washington where the fence
ought to be located and we will author-
ize this fence to be built only in these
particulars locations. We are, in fact,
not listening to the Department of
Homeland Security and to our Border
Patrol officers who know there are
places where it is appropriate for us to
put a fence. Indeed, in our legislation
here in the Senate, what we did is we
authorized the construction of a fence,
but we also recognized there was lati-
tude to be given to those experts who
are in charge of making sure we create
a secure border.

When I look at what we are trying to
do in this debate which will take place
with respect to the Secure Fence Act
on the floor this year, I would like us
to look back and see what was being
said around the country with respect
to immigration reform just a few
months ago when we were debating im-
migration reform here on the floor of
the Senate.

Our Secretary of Homeland Security,
Secretary Chertoff, said this about the
fence:

Fencing has its place in some areas, but as
a total solution, I don’t think it’s a good so-
lution.

Secretary Chertoff, on February 9,
2006, also said the following:

When you're dealing with the desert, for
example, we don’t advocate putting a fence
in the desert because it’s more efficient for
us to intercept people when they’re in the
desert at a place of our own choosing as op-
posed to being forced to guard the entire
fence, right up against the fence.

From our friend, Attorney General
Alberto Gonzales, speaking about the
fence, back in those days: ‘I think
that’s contrary to our traditions,” he
said, noting that ‘“99.9 percent’’ of ille-
gal immigrants ‘‘come across to seek a
better life for their families. . . .”” This
is from Attorney General Gonzales.

He continued and said:

I don’t know if that would make much
sense. We’ve got a 2,000-mile border. Because
of natural geography, we don’t need a fence

. along certain portions of that border.
Obviously, we believe it does make sense to
have fencing along certain areas of our bor-
der. We do have several hundred miles of
fencing currently, but the objective here is
to make sure we’re being smart in securing
our border.

Commissioner W. Ralph Basham from
Customs and Border Protection said:

It doesn’t make sense, it’s not prac-
tical.

We are in the last week of the legisla-
tive session, doing our business prior to
the time we go out for elections. So
what has happened here? What has hap-
pened here is people have decided to
ride this horse of immigration reform,
with all the divisiveness it has created
around the country, to try to gain a po-
litical advantage in these November
elections. It would be my hope that
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Democrats and Republicans of this
body, who stood with the President in
calling for comprehensive immigration
reform, would stand by those principles
and say: We are going to push forward
for immigration reform that really
works for our country because it ad-
dresses all aspects of the immigration
issue we face in America.

We as a Senate did that several
months ago. I was very proud to have
worked with people such as Senator
McCAIN, Senator GRAHAM, Senator
DURBIN, Senator KENNEDY, and a whole
host of other people who were involved
in putting together what became a
comprehensive immigration reform
package. It was a law-and-order bill
that we debated here on the floor for
weeks and was ultimately adopted by a
significant bipartisan group of Sen-
ators. It was a law-and-order bill be-
cause it dealt in a comprehensive way
with the issue of immigration. It dealt
in a comprehensive way with the rec-
ognition that we have a national secu-
rity crisis on our hands that requires
us to deal with immigration reform in
a comprehensive way.

The components of the legislative
which we subsequently shepherded
through the Senate included border se-
curity, strengthening our border. It in-
cluded immigration law enforcement
so we make sure that we as a nation
uphold our tradition of being a nation
of laws; that we enforce our immigra-
tion laws here in our country.

It also includes huge registration
penalties applying against those who
have broken the law and have come to
this country illegally.

The law and order bill deserves the
support of the Senate. It is my hope as
we move forward in the debate on im-
migration this week that we return to
that legislation and move that legisla-
tion as an amendment to the legisla-
tion which has been introduced in this
body.

Let me again quickly walk through
to refresh my colleagues’ memory
about the components of this legisla-
tion which we felt so urgently was
needed to deal with national security
and the economic and human reality
relating to the immigration issue.

First, we all want our borders secure.
We recognize we can’t have a secure
nation if we can’t deal with the threats
we face with homeland security unless
we secure the border. We recognize the
United States of America as a sov-
ereign nation has a sovereign right to
protect its borders. We need to make
sure we are protecting our borders.

We included in our legislation many
aspects of a cross-border security solu-
tion. They included 12,000 new Border
Patrol agents which we would add to
our Border Patrol effort to make sure
we have the right manpower to address
the border security issue.

In that legislation through an
amendment that was sponsored by our
friend from Alabama, we created addi-
tional fences that would be established
along the border, some 370 miles of



September 25, 2006

fences that had been established and
constructed in critical locations along
the border.

We provided new criminal penalties
for construction of border tunnels to
address what has happened in places
where there are currently fences across
borders; where people have created tun-
nels to dig under those fences to come
to the United States. We added new
checkpoints and points of entry
throughout the entire border. We ex-
panded the exit-entry security system
at all land borders and airports.

Our legislation dealt in a comprehen-
sive way moving forward to make sure
we were creating a secure border. That
was a key component of legislation we
are dealing with.

Beyond securing our borders, which
is very essential as we put together
this effort on comprehensive immigra-
tion reform, we also recognized that we
as a nation must enforce our immigra-
tion laws. So we included in our legis-
lation significant provisions to ensure
we are enforcing those laws.

We added 5,000 new investigators to
help us enforce our laws. We estab-
lished in that legislation 20 new deten-
tion facilities so we can effectively
process those who are caught here in
our country illegally. We included pro-
visions in our legislation that would
reimburse States for detaining and im-
prisoning criminal aliens. That is an
issue which has affected local and
State governments throughout our
country.

We included in our legislation re-
quirements for a faster deportation
process. We increased penalties for
gang members, for money laundering,
and human trafficking. We increased
document fraud detection, and we cre-
ated new fraudproof immigration docu-
ments for people who are here in this
country with biometric identifiers.

Finally, we expanded authority to re-
move suspected terrorists from our

country.
Looking at what we did in coming up
with an immigration enforcement

package in our country, we said we
were going to ensure that we as a na-
tion of laws would have a legal system
in place that would in fact be enforce-
able and that we would put the re-
sources behind that enforcement.

We also dealt with another issue;
that is, an issue that has caused so
much controversy around this country.
Essentially, it had to do with the ques-
tion what do you do with 11 million or
12 million human beings currently re-
siding in our country. We felt as a
group of Democrats and Republicans
working on this legislation that we
needed to come up with a realistic and
humane way of approaching the 12 mil-
lion people who are here illegally in
our country. These are the people who
probably have cleaned the hotel rooms
and motel rooms where most Ameri-
cans stay. These are the people who are
working at construction sites in each
one of the our States around the coun-
try. These are the people who are the
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backbone of the agricultural workforce
in places such as Idaho, Colorado, and
throughout our great Nation.

So we decided to come up with a pro-
gram where we would deal with these
12 million people in an honest, real-
istic, and straightforward manner. We
said we would require them to pay a
fine. They have broken the law. They
will be punished. They have broken the
law and they will be punished by the
requirements that they pay a fine for
their illegal conduct. We require that
they register with the U.S. Govern-
ment. That is not a requirement for
any U.S. citizen, but we require these
people to step forward, to come out of
the shadows and to register themselves
with the U.S. Government.

We require them to pay additional
registration fees. We require them to
learn English. We require them to
learn American history and govern-
ment. We require them to pass medical
exams. And we require them to be con-
tinuously employed with a valid tem-
porary visa.

We came up with a program that the
President himself has talked about in
positive terms, where essentially we
would bring these people to come out
of the shadows. We require them to go
to the back of the line. We require
them to pay a penalty. We require
them to learn English, and we require
them to learn about American history
as a realistic way of approaching the
reality of 12 million human beings who
live here in our country today.

Let me come back and talk a little
bit about the piecemeal approach—this
political approach which is being
talked about here in the Congress
today. It is in fact a piecemeal ap-
proach because all of those who have
studied this issue recognize that unless
we deal with immigration issues in a
comprehensive way, it will not work.
Many of us in this Chamber have had
many conversations with the President
of the United States about the need for
comprehensive immigration reform. On
August 3 of this year, in a public state-
ment, the President said:

I'm going to talk today about comprehen-
sive immigration reform. I say comprehen-
sive because unless you have all five pieces
working together it’s not going to work at
all.

This is the President of the United
States saying it is not going to work at
all unless we do this in a comprehen-
sive manner.

In another statement, he said the fol-
lowing:

We will fix the problems created by illegal
immigration, and we deliver a system that is
secure, orderly, and fair. So I support com-
prehensive immigration reform that will ac-
complish these five objectives.

That was the President of our coun-
try.

He said in another statement on May
15 of 2006 the following:

Some in this country argue that the solu-
tion is to deport every illegal immigrant,
and that any proposal short of this amounts
to amnesty. I disagree. It is neither wise nor
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realistic to round up millions of people,
many with deep roots in the United States,
and send them across the border. There is a
rational middle ground.

That is from the President’s Presi-
dential address of May 15, 2006.

On May 15, on that same day, he said
the following:

An immigration reform bill needs to be
comprehensive, because all elements of this
problem must be addressed together, or none
of them will be solved at all. Congress can
pass a comprehensive bill for me to sign into
law.

That is what the President of the
United States has asked us as a Con-
gress to do. That was what Democrats
and Republicans in this Chamber came
together to do several months ago.

It would be my hope as we consider
the legislation which we will be debat-
ing this week that we take the state-
ments of the President, the statements
that have been made by members of his
administration, and statements made
here on the floor, and that we address
this issue of immigration reform in a
manner that is truly going to work as
opposed to addressing it in a piecemeal
manner as has been suggested by the
legislation which we will be consid-
ering.

I conclude by asking my colleagues
in the Senate today to make sure as we
move forward to not let politics tri-
umph over the national security issue
of the broken borders that we face
today; that we as a Senate do not let
politics triumph over the rule of law
which makes us have the kind of coun-
try we can all be very proud of because
we abide by the rule of law; that we as
a country make sure we stand up for
the human and moral issues that are
very much on stage in this debate over
immigration reform. Those issues
should take precedence over a political
agenda which is obviously unfolding
with this legislation that has been
brought to the floor of the Senate
today.

Finally, I ask the White House,
President Bush, to end the silence on
this issue. President Bush has been
working on this issue for a long time.
He is a former Governor of a border
State. He knows what is at stake on
this issue. I hope the White House can
provide this body and the House of
Representatives with the kind of guid-
ance they were providing us when we
were dealing with the issue some
months ago.

I thank the Chair. I yield the floor.

Mr. KENNEDY. Mr. President, how
much time is allocated in morning
business?

The PRESIDING OFFICER. There is
37 minutes.

Mr. KENNEDY. For each speaker, is
there a time limitation?

The PRESIDING OFFICER. On the
Democratic side, 37 minutes remain.

———

GLOBAL TERRORISM

Mr. KENNEDY. Mr. President, ac-
cording to reports in Sunday’s New
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York Times and Washington Post, a
National Intelligence Estimate pre-
pared last April concludes that the war
in Iraq has made the problem of global
terrorism worse and that terrorist cells
have metastasized and spread across
the globe.

For more than 3 years, President
Bush and the Republican Congress have
repeatedly claimed the war in Iraq is
making America safer. Now, we learn
that the 16 agencies in the intelligence
community concluded just the opposite
last April—that the Iraq war has be-
come a rallying cry for extremists
against the United States and made
the war on terror more difficult to win.

The American people have the right
to hear from our Nation’s top intel-
ligence official about the conclusions
of the intelligence community in this
report. Before Congress adjourns this
week, Director of National Intelligence
John Negroponte should testify in open
session about this report. In addition,
an unclassified version of the key judg-
ments and discussion about Iraq in the
report should be made available to the
public in a way that protects sources
and methods.

With more than 140,000 American
troops on the ground in Iraq and ter-
rorist attacks increasing around the
globe, the stakes for the safety of all
Americans are enormously high. It is
our obligation to hear directly from
Mr. Negroponte before adjourning at
the end of this week. It is essential
that Congress and the American people
obtain a fuller understanding about the
conclusions of the intelligence commu-
nity about the impact of the Iraq war.

In addition, the President and Vice
President must explain statements
they have made that are directly at
odds with this National Intelligence
Estimate.

Despite the conclusion of the intel-
ligence community that the war has
been a recruitment tool for a new gen-
eration of extremists, on numerous oc-
casions since the document was pre-
pared, President Bush has claimed that
the war has made America safer.

On September 7, President Bush said:

We’ve learned the lessons of 9/11 * * *
We’ve gone on the offense against our en-
emies, and transformed former adversaries
into allies. We have put in place the institu-
tions needed to win this war. Five years
after September the 11th, 2001, America is
safer—and America is winning the war on
terror.

On September 11,
said:

Saddam’s regime posed a risk that the
world could not afford to take. The world is
safer because Saddam Hussein is no longer in
power.

Despite the conclusion of the intel-
ligence community 5 months earlier
that new threats are emerging because
of the war in Iraq, Vice President CHE-
NEY said the exact opposite on Sep-
tember 10. He said:

We are better off there because of what
we’ve done to date. We are less likely to have
a threat emerge against the United States
from that corner of the world than would

President Bush
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have been the case if Saddam were still
there.

The American people deserve to
know whether the President and Vice
President are intentionally misleading
us about our safety or whether they are
simply ignoring the intelligence com-
munity. Clearly, America deserves bet-
ter from its leaders.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. CORNYN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded. I ask to
speak for up to 20 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. I ask unanimous con-
sent I be permitted to speak for up to
20 minutes in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——
TERRORIST TRIBUNALS

Mr. CORNYN. Mr. President, one of
the lessons America learned after the
tragic events of September 11, 2001, is
the danger of treating our fight against
global terrorism as a law enforcement
function alone. This was documented
time and time again, whether it is the
wall that was erected that prevented
intelligence authorities from getting
access to important information and
sharing it with law enforcement au-
thorities, and vice versa, or whether it
was waiting until a terrorist attack oc-
curred and then merely investigating
in the rubble and the destruction left
behind, and then prosecuting the per-
son, if, in fact, he could be prosecuted
and brought to justice.

It concerns me a great deal that we
have seemed to lapse once again into a
pre-September 11 mindset where some
of our colleagues, as we debate the use
of terrorist tribunals and the access to
our court system those convicted of
war crimes should have, seem to have
forgotten some of those lessons learned
from September 11. It is important we
not fight this global war on terrorism
strictly as a law enforcement matter,
punishing conduct after the fact rather
than gaining intelligence we need in
order to detect, deter, and disrupt ter-
rorist attacks from occurring in the
first place. Specifically, I will address
what sort of avenues of appeal detain-
ees at Guantanamo Bay should have re-
garding their convictions and their sta-
tus review.

Members may recall late last year
the Congress passed something called
the Detainee Treatment Act in which
we thought we had dealt comprehen-
sively with the issue of how detainees,
unlawful combatants, should be treat-
ed. Of course, we reiterated our com-
mitment, the ban against torture,
cruel and inhumane and degrading con-
duct, but in that important piece of
legislation, Congress also said that de-
tainees, these unlawful combatants,
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people who do not observe the laws of
war, who target innocent civilian popu-
lations, are not entitled to receive the
full panoply of rights accorded to
American citizens when tried in an Ar-
ticle III court of law.

Specifically, we said that for the writ
of habeas corpus that otherwise might
be available to them, we would sub-
stitute an alternative procedure com-
posed of three different things. We cre-
ated the combat status review tri-
bunal, first, which was designed to
make sure the individuals who are ac-
tually detained at Guantanamo Bay
were, in fact, enemy combatants, and
to make sure we did not in the course
of or in the fog of war sweep up inno-
cent bystanders who were not actually
a threat to the United States. These
combat status review tribunals have
very important procedures I will men-
tion in a moment.

However, we also saw the use of ad-
ministrative review boards that on an
annual basis review the status of a par-
ticular detainee at Guantanamo Bay to
determine, No. 1, whether they were a
continuing threat to the American peo-
ple or our allies, and, No. 2, whether
additional actionable intelligence
could be obtained from them during
the interrogation process.

This administrative review board is
an annual process and has resulted in
the release of many of the detainees
who were at Guantanamo Bay who had
been determined to no longer be a dan-
ger to the American people or our al-
lies.

The fact is these two procedures—the
combatant status review tribunal and
the administrative review board—are
coupled together with an additional
right of appellate review provided
under the Detainee Treatment Act
which is full review of a conviction by
a military commission by the District
of Columbia Court of Appeals in the
Nation’s capital. That court is not re-
stricted in any way to review any and
all errors they believe are material to
the outcome of the case, and I believe,
combined with the combatant status
review tribunal and the administrative
review board, does provide a due proc-
ess for these detainees in a way that
does not jeopardize this legislation,
should it be ultimately reviewed by the
U.S. Supreme Court.

Actually, I think it might surprise
some of our colleagues to be talking
about this issue because they may well
have thought we addressed this issue
late last year when we passed the De-
tainee Treatment Act. The fact is, in
the Hamden case, handed down in
June, the U.S. Supreme Court said
Congress had not made sufficiently
clear its intention to apply the De-
tainee Treatment Act to pending cases.
Therefore, it went on to decide the
Hamden case, refused to throw out the
appeal based on a lack of jurisdiction,
and, in fact, left us with a situation
where about 300 of the detainees at
Guantanamo Bay have about 600 appli-
cations for writs of habeas corpus pend-
ing in American courts.
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The United States provides adequate
evidentiary hearings to ensure that de-
tainees held at Guantanamo Bay are,
in fact, unlawful combatants, and, No.
2, pose a threat to the United States
national security interests. These de-
tainee status hearings and other proce-
dures provided by the United States to
terrorist detainees at Guantanamo Bay
meet, and in many ways exceed, the re-
quirements for prisoners of war under
article V of the Geneva Conventions.

As I mentioned, on top of these sta-
tus hearings, meaningful judicial re-
view is provided by the U.S. Federal
Court of Appeals. Final judicial review
is provided of those decisions. These
status hearings and judicial review
mechanisms were codified as part of
that Detainee Treatment Act.

The District of Columbia Circuit
Court of Appeals—which many in this
Chamber have referred to as the second
highest court in the land—has the
power to review not only whether the
Department of Defense faithfully fol-
lowed the procedures prescribed by
Congress but also whether those proce-
dures comport with the U.S. Constitu-
tion.

For some to say, as I actually heard
this morning in a hearing we had be-
fore the Senate Judiciary Committee,
that ‘‘no meaningful judicial review’’ is
provided to unlawful combatants is, I
claim, inaccurate and misleading.

While providing these judicial proce-
dures, Congress saw fit to foreclose the
possibility of a flood of habeas corpus
petitions overwhelming the Federal
courts and distracting our men and
women in uniform from prosecuting
the war effort. The status hearings and
judicial review mechanisms are in-
tended to satisfy the meaningful re-
view requirement in the absence of the
ability to file a petition for writ of ha-
beas corpus. Alien enemy combatants,
whether lawful or unlawful under the
Geneva Conventions, have never been
found by the U.S. Supreme Court to
have a right to file a habeas corpus pe-
tition in American Federal courts.

In 1950, the U.S. Supreme Court ruled
in a case called Eisentrager v. Johnson
that enemy combatants held by U.S.
forces overseas are not entitled to the
“‘privilege of litigation’ and cannot sue
our military in our courts.

Beyond the constitutional arguments
for removing habeas jurisdiction, there
are important practical considerations,
as well, as explained in the Eisentrager
decision. The Supreme Court explained
clearly and eloquently why we cannot
let enemy combatants sue the TU.S.
military and our soldiers in American
Federal courts. It said:

Such trials would hamper the war effort
and bring aid and comfort to the enemy . . .
It would be difficult to devise a more effec-
tive fettering of a field commander than to
allow the very enemies he is ordered to re-
duce to submission to call him to account in
his own civil courts and divert his efforts
and attention from the military offensive
abroad to the legal defensive at home. Nor is
it unlikely that the result of such enemy
litigation would be a conflict between judi-
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cial and military opinion highly comforting
to enemies of the United States.

These burdens, as identified by the
U.S. Supreme Court placed on our mili-
tary by enemy combatant litigation,
persist today.

The Department of Justice has de-
tailed the significant burdens. It has
said:

The detainees have urged habeas courts to
dictate conditions on [Guantanamo Naval]
Base ranging from the speed of Internet ac-
cess afforded their lawyers to the extent of
mail delivered to the detainees.

More than 200 cases have been filed
on behalf of 600 purported detainees.
Curiously, this number exceeds the
number of detainees actually held at
Guantanamo Bay, which is closer to
500.

Also, according to the Department of
Justice:

This habeas litigation has consumed enor-
mous resources and disrupted the day-to-day
operation of Guantanamo Naval Base.

The United States also notes that
this litigation has had a serious nega-
tive impact on our war against al-
Qaida. According to the U.S. brief, in
the al-Qaida case:

Perhaps most disturbing, the habeas litiga-
tion has imperiled crucial military oper-
ations during a time of war. In some in-
stances, habeas counsel have violated protec-
tive orders and jeopardized the security of
the base by giving detainees information
likely to cause unrest. Moreover, habeas
counsel have frustrated interrogation crit-
ical to preventing further terrorist attacks
on the United States.

Michael Ratner, a lawyer who has
filed lawsuits on behalf of numerous
enemy combatants held at GTMO,
boasted about disrupting U.S. war ef-
forts to a magazine—Mother Earth
magazine. He said:

The litigation is brutal for [the United
States]. It’s huge. We have over one hundred
lawyers now from big and small firms work-
ing to represent the detainees. Every time an
attorney goes down there, it makes it that
much harder [for the U.S. military] to do
what they’re doing. You can’t run an interro-
gation . .. with attorneys. What are they
going to do now that we’re getting court or-
ders to get more lawyers down there?

Former Attorney General Bill Barr
explained the folly of applying Amer-
ican criminal procedure and judicial
process and standards to questions of
the enemy combatants. He said:

In armed conflict, the body politic is not
using its domestic disciplinary powers to
sanction an errant member, rather it is exer-
cising its national defense powers to neu-
tralize the external threat and preserve the
very foundation of all our civil liberties.
Here the Constitution is not concerned with
handicapping the government to preserve
other values. Rather it is designed to maxi-
mize the government’s efficiency to achieve
victory—even at the cost of ‘‘collateral dam-
age’ that would be unacceptable in the do-
mestic realm.

Attorney General Barr brought these
concerns into relief with the very tell-
ing hypothetical example. He said:

Let me posit a battlefield scenario. Amer-

ican troops are pinned down by sniper fire
from a village. As the troops advance, they
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see two men running from a building from
which the troops believe they had received
sniper fire. The troops believe they are prob-
ably a sniper team. Is it really being sug-
gested that the Constitution vests these men
with due process rights as against the Amer-
ican soldiers? When do these rights arise? If
the troops shoot and kill them—i.e., deprive
them of life—could it be a violation of [their]
due process [rights]? Suppose they are
wounded and it turns out they were not
enemy forces. Does this give rise to Bivens’
Constitutional tort actions for violation of
due process? Alternatively, suppose the flee-
ing men are captured and held as enemy
combatants. Does the Due Process Clause
really mean that they have to be released
unless the military can prove they were
enemy combatants? Does the Due Process
Clause mean that the American military
must divert its energies and resources from
fighting the war and dedicate them to inves-
tigating the claims of innocence of these two
men?

This [simply] illustrates why military de-
cisions are not susceptible to judicial admin-
istration and supervision. There are simply
no judicially-manageable standards to either
govern or evaluate military operational
judgments. Such decisions invariably involve
the weighing of risks. One can easily imagine
situations in which there is an appreciable
risk that someone is an enemy combatant,
but significant uncertainty and not a pre-
ponderance of evidence. Nevertheless, the
circumstances may be such that the Presi-
dent makes a judgment that prudence dic-
tates treating such a person as hostile in
order to avoid an unacceptable risk to our
military operations. By their nature, these
military judgments must rest upon a broad
range of information, opinion, prediction,
and even surmise. The President’s assess-
ment may include reports from his military
and diplomatic advisers, field commanders,
intelligence sources, or sometimes just the
opinion of front line troops. He must decide
what weight to give each of these sources. He
must evaluate risks in light of the present
state of the conflict and the overall military
and political objectives of the campaign.

So as we take up this important issue
of terrorist tribunals, and reaffirming
our commitment in the Detainee
Treatment Act, which we passed just
last year, these unlawful and lawful
combatants—the enemy captured on
the battlefield—are entitled to process,
but they are not entitled to all of the
rights and privileges of an American
citizen in a court of law.

It is only just and fitting we do pro-
vide this alternative process through
reviewing the combat status tribunal
decisions to make sure we are accurate
as a matter of fact in detaining enemy
combatants of the United States. It is
entirely appropriate that we have an
annual administrative review board to
look at and determine whether these
individuals should continue to be de-
tained in light of additional informa-
tion and in light of changing cir-
cumstances. And it is entirely appro-
priate that they be provided an appel-
late review in the District of Columbia
Court of Appeals on all bases of deci-
sion in the combat status review tri-
bunal and the administrative review
process and also that they be provided
an appeal following any conviction of a
war crime by a military tribunal. But
it is not appropriate to lapse into a
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pre-9/11 mentality of treating the war
on terror as simply another law en-
forcement action, treating it as an-
other criminal prosecution just such as
any other criminal prosecution that
occurs on a regular basis in our State
and Federal courts. The dangers of
doing so mean we will have lapsed back
into those perhaps happier times but
the blissful ignorance those happier
times produced.

We are at war. We have an enemy
that continues to try to explore our
vulnerabilities. And as we know from
the recently disrupted plot emanating
out of London, al-Qaida and our en-
emies continue to try to find
vulnerabilities that will allow them to
hit us here at home. It is absolutely es-
sential that we live up to our respon-
sibilities as elected representatives of
the American people to maintain the
safety and security of those people by
making sure we meet the obligations
imposed upon Congress and the Federal
Government by the U.S. Supreme
Court and that we provide basic rights
as dictated by the Court in the Hamdan
decision. But it is not appropriate that
we tie the hands of our military com-
manders, that we perhaps undermine
our ability to prosecute and win this
war on terror and keep America safe by
treating this war on terror and the ap-
pellate rights of detainees in a way
that makes it harder for us to keep
America safe.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
CHAMBLISS). The clerk will call the
roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

———————

EXECUTIVE SESSION

NOMINATION OF FRANCISCO
AUGUSTO BESOSA, TO BE
UNITED STATES DISTRICT

JUDGE FOR THE DISTRICT OF
PUERTO RICO

The PRESIDING OFFICER. Under
the previous order, the hour of 5:20 p.m.
having arrived, the Senate will proceed
to executive session for the consider-
ation of Executive Calendar No. 920,
which the clerk will report.

The legislative clerk read the nomi-
nation of Francisco Augusto Besosa, of
Puerto Rico, to be a United States Dis-
trict Judge for the District of Puerto
Rico.

The PRESIDING OFFICER. Under
the previous order, the time until 5:30
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p.m. shall be equally divided between
the chairman and ranking member of
the Judiciary Committee. The chair-
man is recognized.

Mr. SPECTER. Mr. President, I have
sought recognition to recommend to
my colleagues the confirmation of
Francisco Augusto Besosa to be a dis-
trict court judge for the District of
Puerto Rico.

Mr. Besosa comes before the Senate
with an impressive record. He received
his Bachelor’s degree from Brown Uni-
versity in 1971 and his law degree from
Georgetown University Law Center in
1979. Prior to attending law school, he
served as an intelligence officer in the
U.S. Army and was awarded the Meri-
torious Service Medal.

Mr. Besosa has had a distinguished
career as a practicing lawyer in Puerto
Rico. He has spent 70 percent of his
time practicing in the Federal courts,
with the balance in the State courts.
His principal occupation has been in
the civil field, and he has had consider-
able trial practice. Mr. Besosa is cur-
rently a partner in the law firm of
Absuar Muniz Goyco and Besosa, a firm
he joined in 1994. The American Bar As-
sociation has rated Mr. Besosa ‘‘well
qualified.”

Mr. Besosa was passed out of the Ju-
diciary Committee unanimously. I am
pleased in my capacity as chairman of
the committee to recommend him to
my colleagues for confirmation.

Mr. LEAHY. Mr. President, today, as
we begin the last week of this legisla-
tive session, the Senate considers the
nomination of Francisco Augusto
Besosa for a lifetime appointment to
the U.S. District Court for the District
of Puerto Rico. Mr. Besosa’s nomina-
tion was reported unanimously to the
Judiciary Committee on Thursday of
last week.

Last week the Judiciary Committee
held two business meetings dedicated
to judicial nominations. I want to
thank all Senators for working with us
to expedite consideration of nomina-
tions like that of Mr. Besosa. I cooper-
ated last Tuesday with the Chairman’s
request for a Special Executive Busi-
ness Meeting. I came to the meeting
and established the quorum. The Chair-
man had said that the meeting would
be held to burn holds on two non-con-
troversial circuit court nominees. I
agreed to try to expedite consideration
of the nomination of Kent Jordan, a
nominee to the Third Circuit. Peter
Keisler’s nomination to the D.C. Cir-
cuit is, however, by no means non-con-
troversial. Nonetheless, in an effort to
work with the Chairman I stayed and
the Republicans held over the Keisler
nomination, as well.

Then, although we had not discussed
either in advance, in order to be ac-
commodating, I did not object when, at
the request of Senator GRASSLEY and
Senator DEWINE, the nominations of
John Alfred Jarvey and Sara Elizabeth
Lioi were also held over. Those nomi-
nations will now be reviewed and avail-
able for consideration by the Com-
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mittee later this week in accordance
with the rules of the Committee.

Mr. Besosa’s nomination was unani-
mously reported at our regular Thurs-
day business meeting. In addition, we
reported a number of other judicial
nominations, including one for a judi-
cial emergency vacancy that was given
expedited consideration. I thank the
Chairman for his kind words in which
he acknowledged our cooperation.

The Democratic Senators on the
Committee have worked hard to ac-
commodating the Chairman’s demand-
ing schedule. The Chairman has al-
ready held three hearings during the
last three weeks and has another
scheduled for this week, in addition to
another special business meeting. We
have held 18 judicial nominations hear-
ings this year, including a Supreme
Court hearing, as well as two addi-
tional executive nominations hearings.

I have been saying for some time
that I feared we would sacrifice
progress on nominations that can be
moved for debate on controversial
nominations. It appears that my fears
will be realized this week. This
Wednesday afternoon and evening, a
hearing on the highly controversial
nomination of Michael Wallace to the
Fifth Circuit has been noticed and re-
noticed. As the times have changed, it
has become even less likely that it will
be helpful or productive during this ex-
tremely busy time of year. Of course,
Mr. Wallace is the first appellate court
nominee in 25 years to have been rated
unanimously not qualified by the ABA
peer review committee.

After today, the Senate will have
confirmed 31 judicial nominees this
year. The Republican Senate confirmed
only 17 of President Clinton’s judicial
nominees in the 1996 session. The Sen-
ate has confirmed seven circuit court
nominees, which is seven more than
the Republican Senate confirmed with
a Democratic President during the 1996
session. That year, Republicans would
not consider or confirm a single appel-
late court nomination for an entire
year-long session of the Senate, not
one.

This is a far cry from the days when
the Republican Congress pocket fili-
bustered more than 60 of President
Clinton’s nominees, refusing even to
bring them up for a vote in Committee.
Of course, during the 17 months that I
was Chairman, we were able to confirm
100 of President Bush’s nominees. In 20
months of Republican control, with a
Republican President, even counting
Mr. Besosa’s confirmation today, that
number will stand at about half that—
just 53.

We could have accomplished more
this year if the White House had sent
over consensus nominees early in the
year. The White House did not. Many
of the nominees we are now trying to
consider now were not even nominated
until July. Regrettably, the adminis-
tration concentrated on a few highly
controversial nominees and delayed
until recently sending nominations and



September 25, 2006

thereby prevented us from having the
time to do any meaningful review. We
are now in the position of trying to
rush through too many nominees too
quickly for us to give them real consid-
eration.

The White House continues to under-
mine our process. Instead of working
with us and focusing on consensus
nominees, the President sent back to
us five highly controversial nominees
who had been returned to the White
House. Sadly, the Senate Republican
leadership, which has rubberstamped a
number of very poor nominations, may
force us to spend time and energy de-
bating troublesome nominations, rath-
er than reviewing and confirming good
ones.

We have been accommodating, and
we will continue to be, but the Judici-
ary Committee and the Senate should
not be a rubber stamp for the Presi-
dent’s nominations. We should be tak-
ing our constitutional responsibility to
advise and consent seriously. That
means carefully reviewing the nomi-
nees’ records and making sure that
these are appropriate nominees for life-
time appointments to important Fed-
eral judgeships.

A customary practice in the Senate
would have been for the leaders, the
Republican and Democratic leaders, to
have sat down with the Chairman and
the Ranking Member by now and have
worked out a process to conclude the
year with respect to judicial nomina-
tions. I would have urged that we con-
centrate on completing our work on
those nominations most likely to be
confirmed and to maximize the number
of confirmations. Sadly, that meeting
has not occurred and apparently will
not.

I congratulate Francisco Besosa and
his family on his confirmation today.

Mr. President, in the absence of any
other Senator seeking recognition, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LOTT. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LOTT. Mr. President, I ask for
the yeas and nays on the nomination.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is, Will the Senate ad-
vise and consent to the nomination of
Francisco Augusto Besosa, of Puerto
Rico, to be United States District
Judge for the District of Puerto Rico?

The clerk will call the roll.

The legislative clerk called the roll.

Mr. McCONNELL. The following Sen-
ators were necessarily absent: the Sen-
ator from Kansas (Mr. BROWNBACK), the
Senator from Ohio (Mr. DEWINE), the
Senator from Utah (Mr. HATCH), the
Senator from Arizona (Mr. MCCAIN),
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the Senator from Pennsylvania (Mr.
SANTORUM), and the Senator from Lou-
isiana (Mr. VITTER).

Mr. DURBIN. I announce that the
Senator from Hawaii (Mr. AKAKA), the
Senator from Montana (Mr. BAUCUS),
the Senator from Indiana (Mr. BAYH),
the Senator from Delaware (Mr.
BIDEN), the Senator from Hawaii (Mr.
INOUYE), the Senator from Wisconsin
(Mr. KoHL), and the Senator from New
Jersey (Mr. MENENDEZ) are necessarily
absent.

The PRESIDING OFFICER (Mr.
GRAHAM). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 87,
nays 0, as follows:

[Rollcall Vote No. 253 Ex.]

YEAS—87

Alexander Dorgan McConnell
Allard Durbin Mikulski
Allen Ensign Murkowski
Bennett Enzi Murray
Bingaman Feingold Nelson (FL)
Bond Feinstein Nelson (NE)
Boxer Frist Obama
Bunning Graham Pryor
Burns Grassley Reed
Burr Gregg Reid
Byrd Hagel Roberts
Cantwell Harkin Rockefeller
Carper Hutchison Salazar
Chafee Inhofe Sarbanes
Chambliss Isakson Schumer
Clinton Jeffords Sessions
Coburn Johnson Shelby
Cochran Kennedy Smith
Coleman Kerry Snowe
Collins Kyl Specter
Conrad Landrieu Stabenow
Cornyn Lautenberg Stevens
Craig Leahy Sununu
Crapo Levin Talent
Dayton Lieberman Thomas
DeMint Lincoln Thune
Dodd Lott Voinovich
Dole Lugar Warner
Domenici Martinez Wyden

NOT VOTING—13
Akaka DeWine Menendez
Baucus Hatch Santorum
Bayh Inouye Vitter
Biden Kohl
Brownback McCain

The nomination was confirmed.

The PRESIDING OFFICER (Mr. MAR-
TINEZ). The President will be imme-
diately notified of the Senate’s action.

Mr. FRIST. Mr. President, I move to
reconsider the vote, and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

———
LEGISLATIVE SESSION
The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume legislative session.

————
MORNING BUSINESS

Mr. FRIST. Mr. President, I ask
unanimous consent that there now be a
period of morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HONORING OUR ARMED FORCES

PRIVATE FIRST CLASS NICHOLAS A. MADARAS
Mr. LIEBERMAN. Mr. President, I

wish to pay tribute to PFC Nicholas A.

Madaras, U.S. Army, of Wilton, CT.
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While in Boqouba, Iraq, with the
168th Combined Arms Battalion, 3rd
Brigade Combat Team, 4th Infantry Di-
vision, Private Madaras died on Sep-
tember 3, 2006, of injuries he sustained
when an improvised explosive device
detonated near his dismounted patrol.

He is remembered by those who knew
him in the community as a leader on
the soccer field, a sharp and focused
student, a quiet but intense warrior,
and as a caring and creative young
man. He is remembered by his com-
rades as a good-humored soldier in a
league of extraordinary heroes, mature
beyond his years. Described as having
tremendous potential with a heart of
courage, he caused many to wonder
why he had interrupted a promising
education and chose the Army instead.
Feeling uncomfortable just watching
others serve, he responded to them
that he was compelled to do his part
for his country.

Private Madaras epitomizes the
American spirit which permeates our
great Nation. Living as a true patriot
and defender of our principles of free-
dom and justice, he consistently put
others ahead of himself. While I am
saddened by his loss, I am also both
proud and grateful that we have the
kind of fighting force exemplified by
Private Madaras serving in our Armed
Forces.

Our Nation extends its heartfelt sym-
pathy to his family. I offer my condo-
lences to his father William, to his
mother Shalini, to his sister Marie, and
to his brother Christopher. We extend
our appreciation for sharing this out-
standing soldier with us, and we offer
our prayers and support.

———

SUCCESSFUL NEW MEXICO
PROGRAMS

Mr. DOMENICI. Mr. President, I rise
today to discuss some successful De-
partment of Defense and Department of
Homeland Security programs created
in my home State of New Mexico.

One project, the foreign language
translator, is a hands-free, voice-acti-
vated translator that allows troops to
speak English phrases that are auto-
matically broadcast in Arabic. The
electronics for the translator are built
by Crane Corporation of Albuquerque,
NM and Laguna Industries assembles
and tests the units in Cibola County,
NM. I secured $1.4 million for this
project in fiscal year 2005 Department
of Defense funding, and its usefulness
was highlighted in a June 19 Forbes ar-
ticle which quoted a Coast Guardsman
as saying the device is the best inter-
preting tool available to date.

Another project, the National Infra-
structure Simulation and Analysis
Center, or NISAC, is a joint Sandia/Los
Alamos National Laboratories initia-
tive that was created in 2000. NISAC
studies critical infrastructure and
models the effects of a potential ter-
rorist attack on such infrastructure.
This work has proven invaluable to our
Nation. NISAC accurately predicted
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the effect of Hurricane Katrina on New
Orleans and was cited by the White
House as a positive part of the Federal
Government’s efforts in response to
Hurricane Katrina. I have helped fund
NISAC since its inception, including
securing $7 million for a NISAC facility
in fiscal year 2003 and providing $5 mil-
lion more than the President requested
for the program in fiscal year 2006.

Lastly, the Expeditionary Unit Water
Purification, or EUWP, Program is a
desalination program developed by the
Office of Naval Research and tested in
Otero County, NM. I have secured more
than $30 million for this project, and it
has been money well spent. When the
water supply at the Coast Guard’s
Loran Station at Port Clarence, AK
was contaminated last summer, an
EUWP unit was deployed to Alaska to
create fresh water from brackish water
for troops there. In the aftermath of
Hurricane Katrina, two EUWP units
were deployed to Mississippi to provide
fresh water to both victims and rescue
workers. Clearly, the program is ac-
complishing its mission.

I am proud of these success stories
and am glad to have helped three such
successful programs secure the Federal
funding they needed to do—important
tasks for our Nation.

VISIT OF KAZAKHSTAN PRESI-
DENT NURSULTAN NAZARBAYEV

Mr. FEINGOLD. Mr. President, I
would like to bring attention to a vis-
itor the White House plans to receive
this week—the President of
Kazakhstan, Nursultan Nazarbayev.
My colleagues in this body can be for-
given if they haven’t heard much about
his visit; there aren’t going to be any
press conferences or state dinners to
welcome him. In fact, the Bush admin-
istration has kept very quiet about the
invitation it extended to President
Nazarbayev, who is expected to arrive
later this week. I don’t blame them for
trying to downplay the visit; President
Nazarbayev is widely acknowledged to
be a corrupt dictator and someone who
has built a record of contempt for the
rule of law, the quashing of a nascent
democracy, and the destruction of a
free press. This is not the kind of lead-
er who should be granted the privilege
of an official White House visit.

According to the State Department’s
most recent Human Rights Report, in
2005 Kazakhstan’s ‘“‘human rights
record remained poor. Legislation en-
acted during the year seriously eroded
legal protections for human rights and
expanded the powers of the executive
branch to regulate and control civil so-
ciety . . . [The laws that were passed]
encroached on political rights, freedom
of the press, freedom of religion, and
other human rights.”” The Justice De-
partment and the FBI have accused
President Nazarbayev—who has been in
control of the country since 1990—of
corruption and reportedly considered
indicting him on bribery and other
charges under the Foreign Corrupt
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Practices Act. Instead they indicted
his personal financial adviser, James
Giffen, while identifying President
Nazarbayev as the recipient of tens of
millions of dollars in payoffs of cash
and gifts in an oil lease deal.

President Bush has said that his goal
is to spread democracy and the rule of
law around the world. But this goal is
hard to reconcile with his support for
one of the world’s most repressive and
corrupt dictatorships.

Mr. President, the Washington Post
recently published an insightful article
on this issue, which I would like to
have printed in the RECORD. I hope my
colleagues will have the opportunity to
read it and will join me in calling on
President Bush to cancel this visit and
send the message that there is no room
in the White House for those who have
such disregard for democracy and the
rule of law. I ask unanimous consent
that this article be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

WITH KAZAKH’S VISIT, BUSH PRIORITIES
CLASH—AUTOCRAT LEADS AN OIL-RICH
COUNTRY

(By Peter Baker)

AUGUST 29, 2006.—President Bush launched
an initiative this month to combat inter-
national kleptocracy, the sort of high-level
corruption by foreign officials that he called
‘‘a grave and corrosive abuse of power’’ that
“‘threatens our national interest and violates
our values.” The plan, he said, would be ‘“‘a
critical component of our freedom agenda.”

Three weeks later, the White House is
making arrangements to host the leader of
Kazakhstan, an autocrat who runs a nation
that is anything but free and who has been
accused by U.S. prosecutors of pocketing the
bulk of $78 million in bribes from an Amer-
ican businessman. Not only will President
Nursultan Nazarbayev visit the White House,
people involved say, but he also will travel
to the Bush family compound in Maine.

Nazarbayev’s upcoming visit, according to
analysts and officials, offers a case study in
the competing priorities of the Bush admin-
istration at a time when the president has
vowed to fight for democracy and against
corruption around the globe. Nazarbayev has
banned opposition parties, intimidated the
press and profited from his post, according to
the U.S. government. But he also sits atop
massive oil reserves that have helped open
doors in Washington.

Nazarbayev is hardly the only controver-
sial figure received at the top levels of the
Bush administration. In April, the president
welcomed to the Oval Office the president of
Azerbaijan, IlTham Aliyev, who has been ac-
cused of rigging elections. And Secretary of
State Condoleezza Rice hosted Teodoro
Obiang Nguema, the president of Equatorial
Guinea, who has been found to have millions
of dollars stashed in overseas bank accounts.

But the Kazakh leader has received espe-
cially warm treatment, given that the same
government that will host him next month
plans to go to trial in federal court in Janu-
ary to prove that he was paid off in the 1990s
by a U.S. banker seeking to influence oil
rights. Although the banker faces prison
time, Nazarbayev has not been charged and
has called the allegations illegitimate.

In addition to Nazarbayev’s upcoming
visit, Vice President Cheney went to the
former Soviet republic in May to praise him
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as a friend, a trip that drew criticism be-
cause it came the day after Cheney criticized
Russia for retreating from democracy. The
latest invitation has sparked outrage among
Kazakh opposition.

“It raises the question of how serious is
the determination to fight Kkleptocracy,”
said Rinat Akhmetshin, director of the
International Eurasian Institute, who works
for Kazakh opposition. ‘‘Nazarbayev is a
symbol of kleptocracy . . . and yet they are
bringing him in. That sends a very clear sig-
nal to people inside Kazakhstan who are very
well aware that he stole money from them.”

The White House declined to comment be-
cause it has not yet officially announced the
visit, but Deputy Assistant Secretary of
State Evan Feigenbaum was in Kazakhstan
last week working out details, and Kazakh
officials said the trip will take place in late
September. A spokesman for former presi-
dent George H.W. Bush confirmed that
Nazarbayev will visit Kennebunkport as part
of his U.S. stay. ‘““An old friend of his was in
the U.S. and he extended an invitation,”
Bush spokesman Tom Frechette said.

An administration official, speaking on the
condition of anonymity because the invita-
tion has not been announced, said President
Bush often meets with leaders of countries
‘“‘that are not yet democracies’ and uses the
time to push for more freedom. ‘“We’ve al-
ways been frank in our discussions with gov-
ernment officials from Kazakhstan about our
concerns about lack of democratic move-
ment, and we always press them for demo-
cratic reform,”” the official said.

Kazakhstan, a vast nation of 15 million on
the Central Asian steppe, has emerged as an
increasingly important player in the world
energy market. With the largest crude oil re-
serves in the Caspian Sea region, Kazakhstan
pumps 1.2 million barrels a day and exports
1 million of that. The Kazakh government
hopes to boost production to 3.5 million bar-
rels a day by 2015, rivaling Iran. U.S. and
Russian companies and governments have
competed for access to its oil.

Nazarbayev, 66, a blast-furnace operator-
turned-Communist functionary, has led
Kazakhstan since 1990, when it was part of
the Soviet Union, and has since won a series
of tainted elections. His government has
banned or refused to register opposition par-
ties, closed newspapers and harassed advo-
cacy groups. Two opposition leaders were
found dead of gunshots in disputed «cir-
cumstances.

But the Bush administration considers
Nazarbayev a friendly, stable moderate in a
region of harsher, sometimes hostile dic-
tators and has been hopeful he will open up
and cleanse his government. The Kazakh
government under Nazarbayev recently em-
barked on an anti-corruption campaign that
has resulted in arrests of mid-level officials.

““I really do think he has learned how to be
clean,” said Martha Brill Olcott, a
Kazakhstan specialist at the Carnegie En-
dowment for International Peace. ‘“‘He has
learned a lot more about how you can pro-
mote to some degree divestiture [of assets].
Most of his holdings are, I wouldn’'t say
transparent, but they’re more so.”’

Others aren’t sure. ‘“When the United
States is transparently soft on friendly dic-
tators like Nazarbayev, it undermines the ef-
fort to be tough on not-so-friendly dic-
tators,” said Tom Malinowski of Human
Rights Watch.

Transparency International, an anti-cor-
ruption organization, ranks Kazakhstan 2.6
on a 10-point scale, placing it 107th out of 159
countries graded. That’s a decline from a 3.0
grade and 65th place in 2000.

‘“You don’t have free elections, and the
press is pretty much controlled by his fam-
ily, and a significant portion of assets in
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Kazakhstan are directly or indirectly con-
trolled by his family,” said Miklos
Marschall, the group’s regional director.
“But on the other hand, unlike other Central
Asian countries, he is willing to initiate
some step-by-step reforms. From our per-
spective, he’s not the worst.”

Nazarbayev visited the Bush White House
in 2001—before the Justice Department filed
a case in 2003 alleging that he had taken
bribes and before the president issued a 2004
proclamation banning corrupt foreign offi-
cials from visiting the United States. A
State Department official said hundreds of
foreign officials have been denied visas under
Bush’s proclamation but could not explain
how it would not apply in Nazarbayev’s case.

U.S. prosecutors have charged businessman
James H. Giffen with steering $78 million in
bribes to Nazarbayev and one of his former
prime ministers in the 1990s in exchange for
influence in o0il transactions. In addition to
cash transferred to secret Swiss bank ac-
counts, Nazarbayev, originally identified in
court papers simply as ‘“KO0-2,” allegedly re-
ceived two snowmobiles, an $80,000 speed-
boat, fur coats for his wife and daughter, and
tuition for his daughter at a Swiss boarding
school and later George Washington Univer-
sity.

Giffen’s attorneys have argued that he is
not guilty because his actions were sanc-
tioned by the U.S. government. Giffen says
he disclosed his activities to agencies includ-
ing the CIA and was encouraged to continue
for national security reasons. The Justice
Department is appealing a court decision al-
lowing the defense. The case is scheduled to
go to trial Jan. 16.

———
MEDICARE

Mr. NELSON of Nebraska. Mr. Presi-
dent, during the August recess, I heard
from many physicians in Nebraska who
are concerned about the looming cut in
their Medicare payments. If Congress
does not act soon, Nebraska’s doctors
will face a $17 million loss next year. In
addition, the cuts are scheduled to con-
tinue for the following 8 years if they
are not reversed. During this time pe-
riod, each Nebraska physician will lose
$27,000 annually.

Physicians want to serve Nebraska’s
seniors, but they simply cannot afford
to accept an unlimited number of new
Medicare patients into their practices
if Medicare payments do not keep up
with the cost of providing care.

In addition to listening to my con-
stituents, I also think it is helpful to
listen to experts when making policy
decisions. Medicare payment policy
can be quite complicated, so Congress
established the Medicare Payment Ad-
visory Commission, MedPAC, to make
recommendations to us. MedPAC con-
sists of a group of health experts that
annually makes Medicare policy rec-
ommendations to Congress. For next
year, MedPAC recommended that Con-
gress eliminate the scheduled payment
cut and instead raise physician pay-
ments by 2.7 percent.

I think we should listen to Nebras-
ka’s doctors and policy experts and
stop the Medicare cut. We are running
out of time. Congress must act now to
stop the impending cuts. America’s
seniors and our health professionals de-
serve no less.
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ADDITIONAL STATEMENTS

TRIBUTE TO ARTHUR SAUVIGNE,
MD

e Mr. JEFFORDS. Mr. President, it
gives me great pleasure today to pay
tribute to Dr. Arthur Sauvigne, a doc-
tor who has made it his life’s work to
care for veterans. Dr. Sauvigne, known
to most everyone as Art, has decided to
retire from tha Veterans’ Administra-
tion after 33 years of remarkable serv-
ice. His most recent role has been as
chief of staff at the VA Medical Center
in White River Junction, VT. Although
we have been assured that he will con-
tinue to treat veterans in a part-time
capacity at the VA, I take this moment
to honor him for his years of dedicated
service.

Art began his VA career as a resident
in internal medicine at Dartmouth-
Hitchcock Medical Center. I like to
think that Art’s commitment to caring
for veterans began with this residency
because he has stayed with the VA in
many different capacities ever since.
Over the past 33 years he has held the
following positions at the White River
Junction VA: staff physician, associate
chief of staff for ambulatory care, di-
rector of the emergency room, acting
primary care service line manager, and
acting specialty and acute care service
line manager. Art became chief of staff
in 1997.

In the time that my staff and I have
known Art, we have been amazed at his
breadth of medical and administrative
knowledge and impressed by his vision.
It seems that his ideas on improving
service to veterans—especially vet-
erans in rural areas—have, once imple-
mented, served as national models. One
needs only spend 10 minutes with Art
to get the true sense of his passion for
delivering service to veterans in their
community. In fact, the White River
Junction VA was a pioneer in his
arena. Long before the Congressional
mandate and establishment of the
Community Based Outpatient Clinic,
CBOC, a mobile clinic housed in a
motor coach began seeing patients in
1989. In 1991, a small one-room clinic
housed in the Burlington, VT, Vet Cen-
ter became the predecessor of future
CBOC'’s.

Art also has a firm belief that the
VA, as a Government-run health care
system, has a greater calling and high-
er need to provide excellence in care to
its customers. He has long been in-
volved in designing and implementing
systems to improve customer services.
Over the years, Art has actively en-
dorsed and in many cases taken the
lead in establishing standards of clin-
ical practice, improving access, ad-
vancing types of services, and pro-
moting the education of future health
care providers.

Art’s hard work was recognized when
the White River Junction VA Medical

Center was awarded the Veterans
Health Administration’s Robert W.
Carey Organizational Excellence
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Award in 2002 and 2003 at the ‘‘Achieve-
ment level.” The White River Junction
VA was awarded the Carey Award at
the “Trophy level” in 2004 and was the
“Circle of Excellence’ winner in 2005.
Art would tell you this recognition had
little to do with him and everything to
do with the incredible staff at the
White River Junction VA, but I think
his leadership made it a much easier
journey.

Art’s departure as chief of staff will
leave a huge void. His indomitable spir-
it and limitless energy, even when
faced by mind-numbing bureaucratic
inertia, are irreplaceable. He will be
hugely missed. However, we are grate-
ful that he will still be caring for
Vermont and New Hampshire veterans
on a part-time basis in a role he still
relishes—as a VA doctor.

My staff and I wish Art the very best
in his well-deserved retirement. We
also want to thank Art’s wife Shirley
and his family for sharing Art’s time
and energy with us through the years.
I believe I can speak for all Vermont
veterans when I say that we are deeply
grateful to Art for making the VA
health care system a more caring and
professional place for veterans.e

TRIBUTE TO CAMERON MCKINLEY

e Mr. SESSIONS. Mr. President, I
would like to make some remarks
today about Alabama’s 2006-2007 Teach-
er of the Year, Ms. Cameron McKinley.
Ms. McKinley has been a technology
specialist for the Hoover City School
System since she left her successful ca-
reer as a businesswoman in the mar-
keting field over 10 years ago to pursue
her dream of teaching. Within the Hoo-
ver City School System, Ms. McKinley
has taught computer education, in-
structional technology, and summer
technology camps.

Ms. McKinley, a magna cum laude
graduate of the University of Alabama
with a bachelor’s degree in corporate
finance/investment management and

marketing, is a national board cer-
tified teacher.
I would 1like to commend Ms.

McKinley’s efforts on behalf of her stu-
dents, and sincerely congratulate her
for this very high honor. I appreciate
her dedication to educate our children,
as we know that an investment in our
children is one of the most important
investments that we can make as a na-
tion.

Ms. McKinley’s decision to change
careers to give her life to our children
is a wonderful act and it is made all
the more remarkable for being selected
as Teacher of the Year. This is, indeed,
a heartwarming story. With Ms.
McKinley’s help, and the aid of other
teachers like her, we will continue to
raise up quality leaders that will serve
our country and our children in the
years to come.®
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MESSAGE FROM THE HOUSE

ENROLLED BILLS SIGNED DURING
ADJOURNMENT

Under the authority of the order of
the Senate of January 4, 2005, the fol-
lowing enrolled bills, previously signed
by the Speaker of the House, were
signed on September 22, 2006, during
the adjournment of the Senate, by the
President pro tempore (Mr. STEVENS).

S. 260. An act to authorize the Secretary of
the Interior to provide technical and finan-
cial assistance to private landowners to re-
store, enhance, and manage private land to
improve fish and wildlife habitats through
the Partners for Fish and Wildlife Program.

S. 418. An act to protect members of the
Armed Forces from unscrupulous practices
regarding sales of insurance, financial, and
investment products.

S. 1025. An act to amend the Act entitled
“An Act to provide for the construction of
the Cheney division, Wichita Federal rec-
lamation project, Kansas, and for other pur-
poses’ to authorize the Equus Beds Division
of the Wichita Project.

H.R. 3408. An act to reauthorize the Live-
stock Mandatory Reporting Act of 1999 and
to amend the swine reporting provisions of
that Act.

H.R. 3858. An act to amend the Robert T.
Stafford Disaster Relief and Emergency As-
sistance Act to ensure that State and local
emergency preparedness operational plans
address the needs of individuals with house-
hold pets and service animals following a
major disaster or emergency.

—————

MEASURES PLACED ON THE
CALENDAR

The following bills were read the sec-
ond time, and placed on the calendar:

S. 3630. A bill to amend the Federal Water
Pollution Control Act to reauthorize a pro-
gram relating to the Lake Pontchartrain
Basin, and for other purposes.

S. 3925. A bill to provide certain authori-
ties for the Secretary of State and the
Broadcasting Board of Governors, and for
other purposes.

S. 3929. A bill to authorize military com-
missions to bring terrorists to justice, to
strengthen and modernize terrorist surveil-
lance capabilities, and for other purposes.

S. 3930. A bill to authorize trial by military
commission for violations of the law of war,
and for other purposes.

S. 3931. A bill to establish procedures for
the review of electronic surveillance pro-
grams.

———

ENROLLED BILLS PRESENTED

The Secretary of the Senate an-
nounced that on today, September 25,
2006, she had presented to the President
of the United States the following en-
rolled bills:

S. 260. An act to authorize the Secretary of
the Interior to provide technical and finan-
cial assistance to private landowners to re-
store, enhance, and manage private land to
improve fish and wildlife habitats through
the Partners for Fish and Wildlife Program.

S.418. An act to protect members of the
Armed Forces from unscrupulous practices
regarding sales of insurance, financial, and
investment products.

S. 1025. An act to amend the Act entitled
“An Act to provide for the construction of
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the Cheney division, Wichita Federal rec-
lamation project, Kansas, and for other pur-
poses” to authorize the Equus Beds Division
of the Wichita Project.

——————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-8403. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“‘Fisheries of the Economic Exclusive Zone
Off Alaska; Shallow-Water Species Fishery
by Vessels Using Trawl Gear in the Gulf of
Alaska’ (I.D. No. 082506D) received on Sep-
tember 21, 2006; to the Committee on Com-
merce, Science, and Transportation.

EC-8404. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Fisheries of the
Exclusive Economic Zone Off Alaska; Pacific
Cod by Non-American Fisheries Act Crab
Vessels Catching Pacific Cod for Processing
by the Inshore Component in the Central and
Western Regulatory Areas of the Gulf of
Alaska’ (I.D. No. 081806A) received on Sep-
tember 21, 2006; to the Committee on Com-
merce, Science, and Transportation.

EC-8405. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Exclusive Economic Zone
Off Alaska; Pollock in Statistical Area 610 of
the Gulf of Alaska’ (I.D. No. 082506A) re-
ceived on September 21, 2006; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-8406. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Temporary Rule; Inseason Bluefish Quota
Transfer from Florida to New York” (I.D.
No. 081506B) received on September 21, 2006;
to the Committee on Commerce, Science,
and Transportation.

EC-8407. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“‘Fisheries of the Exclusive Economic Zone
Off Alaska; Pollock in Statistical Area 620 of
the Gulf of Alaska’ (I.D. No. 082506C) re-
ceived on September 21, 2006; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-8408. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Temporary
Rule; Closure (Closure of Quarter III Fishery
for Loligo Squid)” (I.D. No. 082806A) received
on September 21, 2006; to the Committee on
Commerce, Science, and Transportation.

EC-8409. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Economic Exclusive Zone
Off Alaska; Deep-Water Species Fishery by
Vessels Using Trawl Gear in the Gulf of Alas-
ka” (I.D. No. 090106A) received on September
21, 2006; to the Committee on Commerce,
Science, and Transportation.

EC-8410. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, Department of
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Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Fisheries of the
Exclusive Economic Zone Off Alaska; Pacific
Cod by Vessels Using Trawl Gear in Bering
Sea and Aleutian Islands Management Area’
(I.D. No. 083006D) received on September 21,
2006; to the Committee on Commerce,
Science, and Transportation.

EC-8411. A communication from the Acting
Director, Office of Sustainable Fisheries, De-
partment of Commerce, transmitting, pursu-
ant to law, the report of a rule entitled
“Fisheries of the Exclusive Economic Zone
Off Alaska; Pollock in Statistical Area 610 of
the Gulf of Alaska’ (I.D. No. 082906D) re-
ceived on September 21, 2006; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-8412. A communication from the Direc-
tor, Office of Sustainable Fisheries, National
Marine Fisheries Service, Department of
Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Atlantic Highly
Migratory Species; Atlantic Bluefin Tuna
Fisheries; Temporary Rule; Inseason Reten-
tion Limit Adjustment’ (I.D. No. 081006A) re-
ceived on September 21, 2006; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-8413. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, Department
of Commerce, transmitting, pursuant to law,
the report of a rule entitled ‘‘Temporary
Rule; Closure (Maine Summer Flounder
Commercial Fishery)” (I.D. No. 082406A) re-
ceived on September 21, 2006; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-8414. A communication from the Chair-
man, Federal Energy Regulatory Commis-
sion, transmitting, pursuant to law, a report
relative to the Commission’s inventory of
commercial and inherently governmental ac-
tivities for year 2006; to the Committee on
Energy and Natural Resources.

EC-8415. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics and Innovation, Envi-
ronmental Protection Agency, transmitting,
pursuant to law, the report of a rule entitled
“Approval and Promulgation of State Imple-
mentation Plans; Utah; Revised Definitions
of Volatile Organic Compounds and Clearing
Index” (FRL No. 8220-5) received on Sep-
tember 20, 2006; to the Committee on Envi-
ronment and Public Works.

EC-8416. A communication from the Prin-
cipal Deputy Associate Administrator, Office
of Policy, Economics and Innovation, Envi-
ronmental Protection Agency, transmitting,
a report relative to the Agency’s regulatory
programs; to the Committee on Environment
and Public Works.

EC-8417. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting, pursuant to
law, a report relative to international agree-
ments other than treaties that have been en-
tered into; to the Committee on Foreign Re-
lations.

EC-8418. A communication from the Assist-
ant Secretary, Office of Legislative Affairs,
Department of State, transmitting, pursuant
to law, the certification of a proposed license
for the export of defense articles or defense
services sold commercially under contract in
the amount of $100,000,000 or more to the
United Kingdom; to the Committee on For-
eign Relations.

EC-8419. A communication from the Assist-
ant Secretary, Office of Legislative Affairs,
Department of State, transmitting, pursuant
to law, the certification of a proposed license
for the export of defense articles or defense
services sold commercially under contract in
the amount of $100,000,000 or more to the
United Kingdom; to the Committee on For-
eign Relations.



September 25, 2006

EC-8420. A communication from the Assist-
ant Secretary, Office of Legislative Affairs,
Department of State, transmitting, pursuant
to law, the certification of a proposed manu-
facturing license agreement for the manufac-
ture of significant military equipment
abroad and the export of defense article or
defense services in the amount of $50,000,000
to Switzerland; to the Committee on Foreign
Relations.

EC-8421. A communication from the Sec-
retary of the Treasury, transmitting, pursu-
ant to law, a semiannual report detailing
payments made to Cuba as a result of the
provision of telecommunications services
pursuant to specific licenses; to the Com-
mittee on Foreign Relations.

EC-8422. A communication from the
Human Resources Specialist, Office of the
Assistant Secretary for Administration and
Management, Department of Labor, trans-
mitting, pursuant to law, the designation of
an acting officer and an action on a nomina-
tion for the position of Assistant Secretary
for Mine and Safety Health, received on Sep-
tember 21, 2006; to the Committee on Health,
Education, Labor, and Pensions.

EC-8423. A communication from the White
House Liaison, Office of Planning, Evalua-
tion and Policy Development, Department of
Education, transmitting, pursuant to law,
the report of a vacancy in the position of As-
sistant Secretary, received on September 21,
2006; to the Committee on Health, Education,
Labor, and Pensions.

EC-8424. A communication from the White
House Liaison, Office of Planning, Evalua-
tion and Policy Development, Department of
Education, transmitting, pursuant to law,
the report of the designation of an acting of-
ficer for the position of Assistant Secretary,
received on September 21, 2006; to the Com-
mittee on Health, Education, Labor, and
Pensions.

EC-8425. A communication from the Dep-
uty Director of Communications and Legis-
lative Affairs, U.S. Equal Employment Op-
portunity Commission, transmitting, a draft
of its Strategic Plan for Fiscal Years 2007—
2012; to the Committee on Health, Education,
Labor, and Pensions.

EC-8426. A communication from the Chair-
man, National Endowment for the Human-
ities, transmitting, pursuant to law, a report
relative to FAIR Act inventories for Fiscal
Year 2006; to the Committee on Health, Edu-
cation, Labor, and Pensions.

EC-8427. A communication from the Acting
Executive Director, District of Columbia Re-
tirement Board, transmitting, pursuant to
law, the Board’s annual report for fiscal year
2005; to the Committee on Homeland Secu-
rity and Governmental Affairs.

EC-8428. A communication from the Dep-
uty General Counsel and Designated Report-
ing Official, Office of National Drug Control
Policy, Executive Office of the President,
transmitting, a report supplementing infor-
mation that was provided on August 9, 2005,
relative to the nomination of Mr. James F.
X. O’Gara to be the Deputy Director for Sup-
ply Reduction; to the Committee on the Ju-
diciary.

EC-8429. A communication from the Dep-
uty Assistant Administrator of the Office of
Diversion Control, Drug Enforcement Ad-
ministration, Department of Justice, trans-
mitting, pursuant to law, the report of a rule
entitled ‘“Retail Sales of Scheduled Listed
Chemical Products; Self-Certification of
Regulated Sellers of Scheduled Listed Chem-
ical Products” (RIN1117-AB05) received on
September 21, 2006; to the Committee on the
Judiciary.

EC-8430. A communication from the Dep-
uty Assistant Administrator of the Office of
Diversion Control, Drug Enforcement Ad-
ministration, Department of Justice, trans-
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mitting, pursuant to law, a copy of an in-
terim final rule with request for comment;
to the Committee on the Judiciary.

EC-8431. A communication from the Assist-
ant to the Secretary, Regulation Policy and
Management, Department of Veterans Af-
fairs, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Claims Based on Ag-
gravation of a Nonservice-Connected Dis-
ability” (RIN2900-AI42) received on Sep-
tember 21, 2006; to the Committee on Vet-
erans’ Affairs.

EC-8432. A communication from the Assist-
ant to the Secretary, Regulation Policy and
Management, Department of Veterans Af-
fairs, transmitting, pursuant to law, the re-
port of a rule entitled ‘‘Schedule for Rating
Disabilities; Guidelines for Application of
Evaluation Criteria for Certain Respiratory
and Cardiovascular Conditions; Evaluation
of Hypertension With Heart Disease”
(RIN2900-AL26) received on September 21,
2006; to the Committee on Veterans’ Affairs.

EC-8433. A communication from the Chief,
Regulation Development, Department of
Veterans Affairs, transmitting, pursuant to
law, the report of a rule entitled ‘‘New and
Material Evidence” (RIN2900-AM15) received
on September 21, 2006; to the Committee on
Veterans’ Affairs.

EC-8434. A communication from the Under
Secretary of Defense (Comptroller), trans-
mitting, pursuant to law, the report of ad-
vance billing of a working capital fund cus-
tomer; to the Committee on Armed Services.

———

PETITIONS AND MEMORIALS

The following petition or memorial
was laid before the Senate and was re-
ferred or ordered to lie on the table as
indicated:

POM-429. A resolution adopted by the
House of Representatives of the Legislature
of the State of Michigan relative to memori-
alizing Congress to adopt and present to the
states for ratification an amendment to the
United States Constitution that would pro-
vide that only citizens may be counted for
purposes of determining congressional rep-
resentation among the states; to the Com-
mittee on the Judiciary.

HOUSE RESOLUTION No. 97

Whereas, one of the cornerstones of our
democratic republic is the decennial census,
which is the basis for congressional represen-
tation and the apportionment process. The
data gathered through the census is used to
determine how the 435 members of the
United States House of Representatives are
divided among the states; and

Whereas, with growing numbers of illegal
immigrants concentrated in a small number
of states, especially California, states with
few illegal immigrants suffer a commensu-
rate reduction in the number of their mem-
bers of the United States House of Rep-
resentatives. This is true for Michigan,
which has experienced a steady decline in
congressional representation over the past
few decades. Projections for the next re-
apportionment, after the 2010 census, include
the loss of more seats for Michigan and other
states with few illegal immigrants; and

Whereas, in 2000, an estimated 5.3 million
noncitizens in California were counted by
the Census Bureau. In one Californian dis-
trict, more than 260,000 noncitizens, or 43
percent of the district’s population, were
tabulated, a ratio of almost four noncitizens
for every voter. As a result, it took fewer
than 35,000 votes to win the district com-
pared to almost 100,000 votes to win a typical
Congressional race in Michigan. If only legal
citizens were counted, California would have
been allocated six fewer seats in the House of
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Representatives. In addition, New York,
Texas, and Florida, which along with Cali-
fornia account for more than 50 percent of
all noncitizens residing in the United States,
would have been allocated one fewer Con-
gressional seat apiece if only citizens were
calculated; and

Whereas, while estimates of actual illegal
aliens in our country are higher, the 2000 fed-
eral census found 7 million illegal aliens. It
seems wrong for illegal aliens to have as pro-
found an impact on our political environ-
ment as they presently do. While immigra-
tion is a very complex issue that must be ad-
dressed, it seems clear that including illegal
immigrants in the calculation of congres-
sional representation is wrong; and

Whereas, a measure has been introduced in
the United States House of Representatives
to propose an amendment to the United
States Constitution that would provide that
only citizens may be counted for purposes of
apportioning congressional representation
among the states. This legislation, H.J.R. 53,
is long overdue; now, therefore, be it

Resolved by the House of Representatives,
That we memorialize the Congress of the
United States to adopt and present to the
states for ratification an amendment to the
United States Constitution that would pro-
vide that only citizens may be counted for
purposes of determining congressional rep-
resentation among the states; and be it fur-
ther

Resolved, That copies of this resolution be
transmitted to the President of the United
States Senate, the Speaker of the United
States House of Representatives, and the
members of the Michigan congressional dele-
gation. Adopted by the House of Representa-
tives, September 6, 2006.

———

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. INHOFE, from the Committee on
Environment and Public Works, with amend-
ments:

S. 3879. A bill to implement the Convention
on Supplementary Compensation for Nuclear
Damage, and for other purposes (Rept. No.
109-346).

By Mr. INHOFE, from the Committee on
Environment and Public Works, with an
amendment in the nature of a substitute:

S. 2348. A bill to amend the Atomic Energy
Act of 1954 to require a licensee to notify the
Atomic Energy Commission, and the State
and county in which a facility is located,
whenever there is an unplanned release of
fission products in excess of allowable limits
(Rept. No. 109-347).

By Mr. ENZI, from the Committee on
Health, Education, Labor, and Pensions,
with an amendment in the nature of a sub-
stitute:

S. 3771. A bill to amend the Public Health
Service Act to provide additional authoriza-
tions of appropriations for the health centers
program under section 330 of such Act.

————

EXECUTIVE REPORT OF
COMMITTEE

The following executive report of a
nomination was submitted:

By Mr. STEVENS for the Committee on
Commerce, Science, and Transportation.

*Mary E. Peters, of Arizona, to be Sec-
retary of Transportation.

*Nomination was reported with rec-
ommendation that it be confirmed sub-
ject to the nominee’s commitment to
respond to requests to appear and tes-
tify before any duly constituted com-
mittee of the Senate.
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INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. FEINGOLD:

S. 3932. A bill to limit the amount of funds
available to the Aerobatics Research Mission
Directorate of the National Aeronautics and
Space Administration during fiscal year 2007
and fiscal years thereafter; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

By Mr. INHOFE:

S. 3933. A bill to extend the generalized
system of preferences; to the Committee on
Finance.

By Ms. SNOWE:

S. 3934. A bill to terminate authorization
for the project for navigation, Rockport Har-
bor, Maine; to the Committee on Environ-
ment and Public Works.

———

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. REID (for Mr. INOUYE):

S. Res. 582. A resolution urging the people
of the United States to observe Global Fam-
ily Day and One Day of Peace and Sharing;
considered and agreed to.

By Mr. STEVENS (for himself, Ms.
MURKOWSKI, Mr. AKAKA, Mr. DEWINE,
Mr. FEINGOLD, Mr. DOMENICI, and Mr.
CHAMBLISS):

S. Res. 583. A resolution designating Sep-
tember 2006 as ‘‘National Youth Court
Month”’; considered and agreed to.

By Mr. FRIST (for himself and Mr.
REID):

S. Res. 584. A resolution to authorize the
production of records, testimony, and legal
representation; considered and agreed to.

By Mr. COBURN:

S. Con. Res. 118. A concurrent resolution
expressing the sense of the Congress that, as
a matter of economic and national security,
the United States Government should pro-
tect and support United States currency; to
the Committee on Banking, Housing, and
Urban Affairs.

———

ADDITIONAL COSPONSORS

S. 241

At the request of Ms. SNOWE, the
name of the Senator from Maryland
(Ms. MIKULSKI) was added as a cospon-
sor of S. 241, a bill to amend section 254
of the Communications Act of 1934 to
provide that funds received as uni-
versal service contributions and the
universal service support programs es-
tablished pursuant to that section are
not subject to certain provisions of
title 31, United States Code, commonly
known as the Antideficiency Act.

S. 334

At the request of Mr. DORGAN, the
name of the Senator from West Vir-
ginia (Mr. BYRD) was added as a co-
sponsor of S. 334, a bill to amend the
Federal Food, Drug, and Cosmetic Act
with respect to the importation of pre-
scription drugs, and for other purposes.

S. 381

At the request of Mr. SMITH, the

name of the Senator from South Da-
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kota (Mr. JOHNSON) was added as a co-
sponsor of S. 381, a bill to amend the
Internal Revenue Code of 1986 to en-
courage guaranteed lifetime income
payments from annuities and similar
payments of life insurance proceeds at
dates later than death by excluding
from income a portion of such pay-
ments.
S. 503
At the request of Mr. BOND, the name
of the Senator from Arkansas (Mr.
PRYOR) was added as a cosponsor of S.
503, a bill to expand Parents as Teach-
ers programs and other quality pro-
grams of early childhood home visita-
tion, and for other purposes.
S. 559
At the request of Mr. BIDEN, the
name of the Senator from New Jersey
(Mr. MENENDEZ) was added as a cospon-
sor of S. 559, a bill to make the protec-
tion of vulnerable populations, espe-
cially women and children, who are af-
fected by a humanitarian emergency a
priority of the United States Govern-
ment, and for other purposes.
S. 908
At the request of Mr. MCCONNELL,
the names of the Senator from Idaho
(Mr. CrRAIG), the Senator from Texas
(Mrs. HUTCHISON) and the Senator from
Kansas (Mr. ROBERTS) were added as
cosponsors of S. 908, a bill to allow
Congress, State legislatures, and regu-
latory agencies to determine appro-
priate laws, rules, and regulations to
address the problems of weight gain,
obesity, and health conditions associ-
ated with weight gain or obesity.
S. 965
At the request of Mr. SMITH, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from Arkan-
sas (Mr. PRYOR) were added as cospon-
sors of S. 965, a bill to amend the Inter-
nal Revenue Code of 1986 to reduce the
recognition period for built-in gains for
subchapter S corporations.
S. 1013
At the request of Mrs. FEINSTEIN, the
name of the Senator from Michigan
(Ms. STABENOW) was added as a cospon-
sor of S. 1013, a bill to improve the allo-
cation of grants through the Depart-
ment of Homeland Security, and for
other purposes.
S. 1082
At the request of Mrs. HUTCHISON, the
name of the Senator from Kansas (Mr.
ROBERTS) was added as a cosponsor of
S. 1082, a bill to restore Second Amend-
ment rights in the District of Colum-
bia.
S. 1172
At the request of Mr. SPECTER, the
name of the Senator from Alabama
(Mr. SESSIONS) was added as a cospon-
sor of S. 1172, a bill to provide for pro-
grams to increase the awareness and
knowledge of women and health care
providers with respect to gynecologic
cancers.
S. 1915
At the request of Mr. ENSIGN, the
name of the Senator from Massachu-
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setts (Mr. KENNEDY) was added as a co-
sponsor of S. 1915, a bill to amend the
Horse Protection Act to prohibit the
shipping, transporting, moving, deliv-
ering, receiving, possessing, pur-
chasing, selling, or donation of horses
and other equines to be slaughtered for
human consumption, and for other pur-
poses.
S. 2154
At the request of Mr. OBAMA, the
names of the Senator from Maryland
(Mr. SARBANES), the Senator from
North Carolina (Mrs. DOLE), the Sen-
ator from Ohio (Mr. VOINOVICH), the
Senator from Louisiana (Ms.
LANDRIEU) and the Senator from Ten-
nessee (Mr. ALEXANDER) were added as
cosponsors of S. 2154, a bill to provide
for the issuance of a commemorative
postage stamp in honor of Rosa Parks.
S. 2284
At the request of Ms. MIKULSKI, the
name of the Senator from Connecticut
(Mr. DopD) was added as a cosponsor of
S. 2284, a bill to extend the termination
date for the exemption of returning
workers from the numerical limita-
tions for temporary workers.
S. 2348
At the request of Mr. INHOFE, the
names of the Senator from New York
(Mrs. CLINTON) and the Senator from
Ohio (Mr. VOINOVICH) were added as co-
sponsors of S. 2348, a bill to amend the
Atomic Energy Act of 1954 to require a
licensee to notify the Atomic Energy
Commission, and the State and county
in which a facility is located, whenever
there is an unplanned release of fission
products in excess of allowable limits.
S. 2491
At the request of Mr. CORNYN, the
names of the Senator from North Da-
kota (Mr. DORGAN), the Senator from
Kansas (Mr. BROWNBACK), the Senator
from Montana (Mr. BURNS), the Sen-
ator from Kansas (Mr. ROBERTS), the
Senator from Utah (Mr. BENNETT) and
the Senator from West Virginia (Mr.
ROCKEFELLER) were added as cospon-
sors of S. 2491, a bill to award a Con-
gressional gold medal to Byron Nelson
in recognition of his significant con-
tributions to the game of golf as a
player, a teacher, and a commentator.
S. 2493
At the request of Mr. LAUTENBERG,
the name of the Senator from Illinois
(Mr. DURBIN) was added as a cosponsor
of S. 2493, a bill to provide for disclo-
sure of fire safety standards and meas-
ures with respect to campus buildings,
and for other purposes.
S. 3421
At the request of Mr. CRAIG, the
name of the Senator from Nevada (Mr.
ENSIGN) was added as a cosponsor of S.
3421, a bill to authorize major medical
facility projects and major medical fa-
cility leases for the Department of Vet-
erans Affairs for fiscal years 2006 and
2007, and for other purposes.
S. 3519
At the request of Mr. HATCH, the
name of the Senator from Ohio (Mr.
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DEWINE) was added as a cosponsor of S.
35619, a bill to reform the State inspec-
tion of meat and poultry in the United
States, and for other purposes.

S. 3596

At the request of Mr. HAGEL, the
name of the Senator from Georgia (Mr.
ISAKSON) was added as a cosponsor of S.
3596, a bill to amend the Internal Rev-
enue Code of 1986 to provide a credit to
certain concentrated animal feeding
operations for the cost of complying
with environmental protection regula-
tions.

S. 3681

At the request of Mr. DOMENICI, the
names of the Senator from Pennsyl-
vania (Mr. SPECTER) and the Senator
from Alabama (Mr. SESSIONS) were
added as cosponsors of S. 3681, a bill to
amend the Comprehensive Environ-
mental Response Compensation and Li-
ability Act of 1980 to provide that ma-
nure shall not be considered to be a
hazardous substance, pollutant, or con-
taminant.

S. 3705

At the request of Mr. KENNEDY, the
name of the Senator from California
(Mrs. BOXER) was added as a cosponsor
of S. 3705, a bill to amend title XIX of
the Social Security Act to improve re-
quirements under the Medicaid pro-
gram for items and services furnished
in or through an educational program
or setting to children, including chil-
dren with developmental, physical, or
mental health needs, and for other pur-
poses.

S. 3744

At the request of Mr. DURBIN, the
names of the Senator from Florida (Mr.
NELSON) and the Senator from Illinois
(Mr. OBAMA) were added as cosponsors
of S. 3744, a bill to establish the Abra-
ham Lincoln Study Abroad Program.

S. 3771

At the request of Mr. HATCH, the
names of the Senator from North Da-
kota (Mr. DORGAN), the Senator from
Kansas (Mr. ROBERTS) and the Senator
from Wyoming (Mr. ENzI) were added
as cosponsors of S. 3771, a bill to amend
the Public Health Service Act to pro-
vide additional authorizations of ap-
propriations for the health centers pro-
gram under section 330 of such Act.

S. 3795

At the request of Mr. SMITH, the
names of the Senator from New York
(Mr. SCHUMER) and the Senator from
Rhode Island (Mr. CHAFEE) were added
as cosponsors of S. 3795, a bill to amend
title XVIII of the Social Security Act
to provide for a two-year moratorium
on certain Medicare physician payment
reductions for imaging services.

At the request of Mr. ROCKEFELLER,
the name of the Senator from Iowa
(Mr. HARKIN) was added as a cosponsor
of S. 3795, supra.

S. 3827

At the request of Mrs. LINCOLN, the
names of the Senator from Illinois (Mr.
DURBIN) and the Senator from Ken-
tucky (Mr. BUNNING) were added as co-
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sponsors of S. 3827, a bill to amend the
Internal Revenue Code of 1986 to extend
and expand the benefits for businesses
operating in empowerment zones, en-
terprise communities, or renewal com-
munities, and for other purposes.
S. 3855
At the request of Mr. CONRAD, the
name of the Senator from Vermont
(Mr. JEFFORDS) was added as a cospon-
sor of S. 38565, a bill to provide emer-
gency agricultural disaster assistance,
and for other purposes.
S. 3877
At the request of Mrs. FEINSTEIN, the
name of the Senator from Delaware
(Mr. CARPER) was added as a cosponsor
of S. 3877, a bill entitled the ‘‘Foreign
Intelligence Surveillance Improvement
and Enhancement Act of 2006”’.
S. 3879
At the request of Mr. INHOFE, the
name of the Senator from Ohio (Mr.
VOINOVICH) was added as a cosponsor of
S. 3879, a bill to implement the Conven-
tion on Supplementary Compensation
for Nuclear Damage, and for other pur-
poses.
S. 3884
At the request of Mr. LUGAR, the
name of the Senator from Rhode Island
(Mr. CHAFEE) was added as a cosponsor
of S. 3884, a bill to impose sanctions
against individuals responsible for
genocide, war crimes, and crimes
against humanity, to support measures
for the protection of civilians and hu-
manitarian operations, and to support
peace efforts in the Darfur region of
Sudan, and for other purposes.
S. 3912
At the request of Mr. ENSIGN, the
name of the Senator from Virginia (Mr.
WARNER) was added as a cosponsor of S.
3912, a bill to amend title XVIII of the
Social Security Act to extend the ex-
ceptions process with respect to caps
on payments for therapy services under
the Medicare program.
S. 3913
At the request of Mr. ROCKEFELLER,
the names of the Senator from Mary-
land (Ms. MIKULSKI), the Senator from
Illinois (Mr. DURBIN) and the Senator
from Iowa (Mr. HARKIN) were added as
cosponsors of S. 3913, a bill to amend
title XXI of the Social Security Act to
eliminate funding shortfalls for the
State Children’s Health Insurance Pro-
gram (SCHIP) for fiscal year 2007.
S. CON. RES. 72
At the request of Mr. INOUYE, the
names of the Senator from Louisiana
(Ms. LANDRIEU) and the Senator from
California (Mrs. FEINSTEIN) were added
as cosponsors of S. Con. Res. 72, a con-
current resolution requesting the
President to issue a proclamation an-
nually calling upon the people of the
United States to observe Global Fam-
ily Day, One Day of Peace and Sharing,
and for other purposes.
S. CON. RES. 84
At the request of Mr. KYL, the name
of the Senator from Mississippi (Mr.
COCHRAN) was added as a cosponsor of
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S. Con. Res. 84, a concurrent resolution
expressing the sense of Congress re-
garding a free trade agreement between
the United States and Taiwan.
S. RES. 559

At the request of Mr. BIDEN, the
name of the Senator from Maine (Ms.
CoLLINS) was added as a cosponsor of S.
Res. 559, a resolution calling on the
President to take immediate steps to
help stop the violence in Darfur.

S. RES. 572

At the request of Mr. BURNS, the
names of the Senator from Oklahoma
(Mr. INHOFE), the Senator from Oregon
(Mr. SMITH), the Senator from Cali-
fornia (Mrs. BOXER), the Senator from
Georgia (Mr. ISAKSON), the Senator
from Alaska (Ms. MURKOWSKI), the Sen-
ator from Utah (Mr. BENNETT), the
Senator from Virginia (Mr. ALLEN) and
the Senator from Maine (Ms. SNOWE)
were added as cosponsors of S. Res. 572,
a resolution expressing the sense of the
Senate with respect to raising aware-
ness and enhancing the state of com-
puter security in the United States,
and supporting the goals and ideals of
National Cyber Security Awareness
Month.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. FEINGOLD:

S. 3932. A bill to limit the amount of
funds available to the Aerobatics Re-
search Mission Directorate of the Na-
tional Aeronautics and Space Adminis-
tration during fiscal year 2007 and fis-
cal years thereafter; to the Committee
on Commerce, Science, and Transpor-
tation.

Mr. FEINGOLD. Mr. President, I rise
today to introduce a bill that would
limit the amount of funds available to
the Aeronautics Research Mission Di-
rectorate (ARMD) of the National Aer-
onautics and Space Administration. We
must ensure that U.S. taxpayer money
is being used efficiently and effec-
tively, and this measure would help in
our ongoing efforts to streamline gov-
ernment programs and reduce the Fed-
eral budget deficit.

My bill proposes to reduce the
amount of funding for the ARMD from
its 2006 level of $884 million to $724 mil-
lion for fiscal years 2007 and thereafter.
This represents a savings of $160 mil-
lion per year, or $800 million over five
years. This funding reduction reflects
the President’s own budget priorities;
in fact, the $724 million figure comes
from the President’s 2007 budget sav-
ings proposal. NASA is in the process
of restructuring and reprioritizing, and
the ARMD is a directorate that has
been identified as an area where sav-
ings could be achieved. In the past,
some of the ARMD’s aeronautics work
focused on developing technologies
that could have short-term commercial
applications in the air transportation
industry. This is work that could be
more appropriately taken on by the
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private sector, and does not require
such a massive investment from the
Federal Government.

This bill should not be read to imply
that the work of the ARMD is not im-
portant. To the contrary, aeronautics
research is perhaps some of the most
directly relevant work to many Ameri-
cans that NASA is involved in. This
bill simply follows up on the Presi-
dent’s call for the ARMD to focus its
research efforts in the areas that are
most appropriate. By refocusing on
long-term fundamental aeronautics re-
search, safety research, and ways to
address the needs of the future air
transportation system, ARMD should
be able to operate effectively and effi-
ciently under this spending cap.

One of the main reasons I first ran
for the U.S. Senate was to restore fis-
cal responsibility to the Federal budg-
et. I have continued to work to elimi-
nate wasteful spending and to reduce
the soaring budget deficit, which is
now estimated at $300 billion this year.
Unless we return to fiscally responsible
budgeting, Congress will saddle our Na-
tion’s younger generations with an
enormous financial burden for years to
come. This bill is one small step in
that direction.

By Mr. INHOFE:

S. 3933. A bill to extend the general-
ized system of preferences; to the Com-
mittee on Finance.

Mr. INHOFE. Mr. President, I rise
today to introduce legislation that will
reauthorize a vital trade and develop-
ment program—the Generalized Sys-
tem of Preferences (GSP). This is a pro-
gram I have worked to reauthorize in
the past, and I think it is a vital pro-
gram for both developing countries and
the American economy. As someone
who frequently works to assist those
who face the direst of circumstances in
the poor countries of Sub-Saharan Af-
rica, I feel that we must reauthorize
this program as a key component of
our efforts there.

The GSP program is an effort of the
United States and 19 other industri-
alized countries to aid developing
countries through increased market ac-
cess, which in turn fosters industrial
development and enhanced opportuni-
ties for prosperity in some of the least-
advantaged countries in the world.
This program allows a specified list of
developing countries, from the Asian
Continent to Sub-Saharan Africa to
Latin America, to export certain prod-
ucts duty-free to the U.S. market. A
beneficiary country’s GSP treatment is
contingent upon that country’s com-
mitment to securing intellectual prop-
erty rights and to protecting the rights
of workers. In this way, the GSP pro-
gram promotes the development of
sound practices and institutions in
those countries with which we are en-
gaged in trade and thus fulfills some
important objectives of U.S. trade pol-
icy. In sum, the GSP program pro-
motes self-sustaining production devel-
opment in developing countries—not
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dependence on foreign aid—and also en-
courages respect for human dignity and
property.

While originally developed as a trade
program to aid developing countries,
GSP over the past 32 years has become
an important component of the U.S.
economy. American consumers enjoy
lower prices on diverse products from
oil to flashlights to broomhandles to
cheese. Furthermore, numerous Amer-
ican small businesses retain their com-
petitive advantage from the duty-free
treatment of essential inputs, such as
electrical equipment and automotive
parts. American small businesses need
every cost-cutting edge available to
them in order to continue to create
jobs and value. I first took an interest
in the reauthorization of this program
when a small business in Oklahoma
that used GSP-covered drilling compo-
nents to support domestic energy en-
hancement contacted my office and ex-
plained how failure to reauthorize GSP
would seriously affect his business.
After which, upon understanding how
much this program also assists those in
developing countries, its reauthoriza-
tion became a priority for me. Very
clearly, although designed to make
other less-advantaged countries more
competitive, GSP has contributed to
our continued competitiveness here in
the United States.

Workers, consumers, and businesses
in nearly 120 countries including our
own will benefit from the continuation
of this program, which affects the price
of over 5,600 finished and unfinished
goods. Therefore, I ask that you join
me in reauthorizing the Generalized
System of Preferences.

By Ms. SNOWE:

S. 3934. A bill to terminate authoriza-
tion for the project for navigation,
Rockport Harbor, Maine; to the Com-
mittee on Environment and Public
Works.

Ms. SNOWE. Mr. President, I am in-
troducing a bill today for the Town of
Rockport that would deauthorize a
part of the Federal Navigation Channel
in Rockport Harbor. The town, located
on the active Mid-Coast of Maine, re-
quested shortly after the Senate passed
the Water Resources Development Act
of 2006 that Congress decommission a
35-foot by 275-foot area directly adja-
cent to the bulkhead at Marine Park.
With this deauthorization, the Town
will be able to install permanent pil-
ings to secure a set of new municipal
floats, which would replace the current
temporary float system.

It is my hope that this non-con-
troversial provision will be included in
the Water Resources Development Act
of 2006 conference report rather than
have the Town of Rockport have to
wait possibly for years before another
WRDA Dbill is considered. I urge my
Senate conferees for the WRDA con-
ference to include this language that
was drafted by the New England Corps
of Engineers who have no objection to
the deauthorization.
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SUBMITTED RESOLUTIONS

SENATE RESOLUTION 582—URGING
THE PEOPLE OF THE UNITED
STATES TO OBSERVE GLOBAL
FAMILY DAY AND ONE DAY OF
PEACE AND SHARING

Mr. REID (for Mr. INOUYE) submitted
the following resolution; which was
considered and agreed to:

S. RES. 582

Whereas in 2005, the people of the world
suffered many calamitous events, including
devastation from tsunamis, terror attacks,
wars, famines, genocides, hurricanes, earth-
quakes, political and religious conflicts, dis-
eases, poverty, and rioting, all necessitating
global cooperation, compassion, and unity
previously unprecedented among diverse cul-
tures, faiths, and economic classes;

Whereas grave global challenges in 2006
may require cooperation and innovative
problem-solving among citizens and nations
on an even greater scale;

Whereas, on December 15, 2000, Congress
adopted Senate Concurrent Resolution 138,
expressing the sense of Congress that the
President of the United States should issue a
proclamation each year calling upon the peo-
ple of the United States and interested orga-
nizations to observe an international day of
peace and sharing at the beginning of each
year;

Whereas, in 2001, the United Nations Gen-
eral Assembly adopted Resolution 56/2, which
invited ‘“Member States, intergovernmental
and non-governmental organizations and all
the peoples of the world to celebrate One
Day in Peace, 1 January 2002, and every year
thereafter’’;

Whereas many foreign heads of State have
recognized the importance of establishing
Global Family Day, a special day of inter-
national unity, peace, and sharing, on the
first day of each year; and

Whereas family is the basic structure of
humanity, thus, we must all look to the sta-
bility and love within our individual families
to create stability in the global community:
Now therefore, be it

Resolved, That the Senate urgently re-
quests—

(1) the people of the United States to ob-
serve Global Family Day and One Day of
Peace and Sharing with appropriate activi-
ties stressing the need—

(A) to eradicate violence, hunger, poverty,
and suffering; and

(B) to establish greater trust and fellow-
ship among peace-loving countries and fami-
lies everywhere; and

(2) that American businesses, labor organi-
zations, and faith and civic leaders are urged
to join in promoting appropriate activities
for Americans and in extending appropriate
greetings from the families of America to
families in the rest of the world.

————
SENATE RESOLUTION 583—DESIG-
NATING SEPTEMBER 2006 AS
“NATIONAL YOUTH COURT
MONTH”

Mr. STEVENS (for himself, Ms. MUR-
KOWSKI, Mr. AKAKA, Mr. DEWINE, Mr.
FEINGOLD, Mr. DOMENICI, and Mr.
CHAMBLISS) submitted the following
resolution, which was considered and
agreed to:

S. RES. 583

Whereas a strong country begins with
strong communities in which all citizens
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play an active role and invest in the success
and future of the youth of the United States;

Whereas the fifth National Youth Court
Month celebrates the outstanding achieve-
ment of youth courts throughout the coun-
try;

Whereas in 2005, more than 110,000 youths
volunteered to hear more than 115,000 juve-
nile cases, and more than 20,000 adults volun-
teered to facilitate peer justice in youth
court programs;

Whereas 1,158 youth court programs in 49
States and the District of Columbia provide
restorative justice for juvenile offenders, re-
sulting in effective crime prevention, early
intervention and education for all youth par-
ticipants, and enhanced public safety
throughout the United States;

Whereas, by holding juvenile offenders ac-
countable, reconciling victims, communities,
juvenile offenders, and their families, and re-
ducing caseloads for the juvenile justice sys-
tem, youth courts address offenses that
might otherwise go unaddressed until the of-
fending behavior escalates and redirects the
efforts of juvenile offenders toward becoming
contributing members of their communities;

Whereas Federal, State, and local govern-
ments, corporations, foundations, service or-
ganizations, educational institutions, juve-
nile justice agencies, and individual adults
support youth courts because youth court
programs actively promote and contribute to
building successful, productive lives and fu-
tures for the youth of the United States;

Whereas a fundamental correlation exists
between youth service and lifelong adult
commitment to and involvement in one’s
community;

Whereas volunteer service and related
service learning opportunities enable young
people to build character and develop and en-
hance life-skills, such as responsibility, deci-
sion-making, time management, teamwork,
public speaking, and leadership, which pro-
spective employers will value; and

Whereas participating in youth court pro-
grams encourages youth court members to
become valuable members of their commu-
nities: Now, therefore, be it

Resolved, That the Senate designates Sep-
tember 2006 as ‘‘National Youth Court
Month’.

—————

SENATE RESOLUTION 584—TO AU-
THORIZE THE PRODUCTION OF
RECORDS, TESTIMONY, AND
LEGAL REPRESENTATION

Mr. FRIST (for himself and Mr. REID)
submitted the following resolution;
which was considered and agreed to:

S. RES. 584

Whereas, the United States Attorney’s Of-
fice for the District of Columbia is con-
ducting an investigation of the financial dis-
closures made by Dr. Lester Crawford to the
Committee on Health, Education, Labor, and
Pensions in connection with confirmation
proceedings on Dr. Crawford’s nomination to
be Commissioner of the Food and Drug Ad-
ministration;

Whereas, the Committee on Health, Edu-
cation, Labor, and Pensions has received a
request from the United States Attorney’s
Office for testimony of three employees of
the Committee and for records of the Com-
mittee relevant to the investigation;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(2), the
Senate may direct its counsel to represent
employees of the Senate with respect to any
subpoena, order, or request for testimony re-
lating to their official responsibilities;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
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ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
can, by administrative or judicial process, be
taken from such control or possession but by
permission of the Senate; and

Whereas, when it appears that evidence
under the control or in the possession of the
Senate is needed for the promotion of jus-
tice, the Senate will take such action as will
promote the ends of justice consistent with
the privileges of the Senate: Now, therefore,
be it

Resolved, That the Committee on Health,
Education, Labor, and Pensions is authorized
to produce documents and committee staff
are authorized to testify in these and related
proceedings, except where a privilege should
be asserted.

SEC. 2. The Senate Legal Counsel is author-
ized to represent employees of the Com-
mittee on Health, Education, Labor, and
Pensions in connection with the document
production and testimony authorized in sec-
tion one of this resolution.

————
SENATE CONCURRENT RESOLU-
TION 118—EXPRESSING THE

SENSE OF THE CONGRESS THAT,
AS A MATTER OF ECONOMIC
AND NATIONAL SECURITY, THE
UNITED STATES GOVERNMENT
SHOULD PROTECT AND SUPPORT
UNITED STATES CURRENCY

Mr. COBURN submitted the following
concurrent resolution; which was re-
ferred to the Committee on Banking,
Housing, and Urban Affairs:

S. CoN. REs. 118

Whereas the United States dollar, as the
world’s reserve currency, is one of our coun-
try’s greatest assets;

Whereas the strength and integrity of the
United States dollar provides the United
States with economic stability and national
security;

Whereas any threat or change to the status
of the dollar as a world reserve currency
would be costly to the United States Treas-
ury and could cause national economic insta-
bility;

Whereas international counterfeiting of
the dollar is on the rise and currency coun-
terfeiting has reportedly been used to fi-
nance rogue governments and terrorism;

Whereas on January 26, 2006, President
Bush made a strong commitment to protect
the currency of the United States from coun-
terfeiting by the North Korean regime or
any other adversarial regime or organiza-
tion; and

Whereas every dollar issued by the United
States Government is meant to be represent-
ative of the strength and solidarity of this
great nation: Now, therefore, be it

Resolved by the Senate (the House of Rep-
resentatives concurring), That it is the sense
of Congress that, as a matter of economic
and national security, the United States
Government should provide the currency of
the United States with the protection and
support necessary to defend its integrity
throughout the world, effectively deter coun-
terfeiting, and preserve the status of the dol-
lar as the world’s reserve currency.

———

AMENDMENTS SUBMITTED &
PROPOSED

SA 5036. Mr. FRIST proposed an amend-
ment to the bill H.R. 6061, to establish oper-
ational control over the international land
and maritime borders of the United States.

SA 5037. Mr. FRIST proposed an amend-
ment to amendment SA 5036 proposed by Mr.
FRIST to the bill H.R. 6061, supra.
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SA 5038. Mr. FRIST proposed an amend-
ment to the bill H.R. 6061, supra.

SA 5039. Mr. FRIST proposed an amend-
ment to amendment SA 5038 proposed by Mr.
FRIST to the bill H.R. 6061, supra.

SA 5040. Mr. FRIST proposed an amend-
ment to amendment SA 5039 proposed by Mr.
FRIST to the amendment SA 5038 proposed
by Mr. FRIST to the bill H.R. 6061, supra.

———

TEXT OF AMENDMENTS

SA 5036. Mr. FRIST proposed an
amendment to the bill H.R. 6061, to es-
tablish operational control over the
international land and maritime bor-
ders of the United States; as follows:

On page 7 line 10, after ‘‘Subsection (A)”,
insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Military Commissions Act of 2006”°.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Construction of Presidential author-
ity to establish military com-
missions.

Military commissions.

Amendments to Uniform Code of
Military Justice.

Treaty obligations not establishing
grounds for certain claims.
Implementation of treaty obliga-

tions.

Habeas corpus matters.

Revisions to Detainee Treatment Act
of 2005 relating to protection of
certain United States Govern-
ment personnel.

Sec. 3.
Sec. 4.

Sec. 5.

Sec. 6.

Sec. T.
Sec. 8.

Sec. 9. Review of judgments of military
commissions.
Sec. 10. Detention covered by review of deci-

sions of Combatant Status Re-
view Tribunals of propriety of
detention.

SEC. 2. CONSTRUCTION OF PRESIDENTIAL AU-
THORITY TO ESTABLISH MILITARY
COMMISSIONS.

The authority to establish military com-
missions under chapter 47A of title 10,
United States Code, as added by section 3(a),
may not be construed to alter or limit the
authority of the President under the Con-
stitution of the United States and laws of
the United States to establish military com-
missions for areas declared to be under mar-
tial law or in occupied territories should cir-
cumstances so require.

SEC. 3. MILITARY COMMISSIONS.

(a) MILITARY COMMISSIONS.—

(1) IN GENERAL.—Subtitle A of title 10,
United States Code, is amended by inserting
after chapter 47 the following new chapter:
“CHAPTER 47A—MILITARY COMMISSIONS

‘““Subchapter

“I. General Provisions ...........cccceeeneen 948a
“II. Composition of Military Com-

MISSIONS evviviiiiiiiiiiiieas 948h
“III. Pre-Trial Procedure ................... 948q
“IV. Trial Procedure 949a
“V. Sentences .....oooeeveiiiiiiiiiiiiiiiineanee, 949s
“VI. Post-Trial Procedure and Re-

view of Military Commissions ..... 950a
“VII. Punitive Matters ........ccccceevvnnne. 950p

“SUBCHAPTER I—GENERAL PROVISIONS
“Sec.
¢‘948a.
£‘948Db.
¢‘948c.

Definitions.

Military commissions generally.

Persons subject to military commis-
sions.

Jurisdiction of military commissions.

Annual report to congressional com-
mittees.

‘948d.
‘948e.



S10076

“§ 948a. Definitions

““In this chapter:

‘(1) UNLAWFUL ENEMY COMBATANT.—(A)
The term ‘unlawful enemy combatant’
means—

‘(i) a person who has engaged in hostilities
or who has purposefully and materially sup-
ported hostilities against the United States
or its co-belligerents who is not a lawful
enemy combatant (including a person who is
part of the Taliban, al Qaeda, or associated
forces); or

‘“(ii) a person who, before, on, or after the
date of the enactment of the Military Com-
missions Act of 2006, has been determined to
be an unlawful enemy combatant by a Com-
batant Status Review Tribunal or another
competent tribunal established under the au-
thority of the President or the Secretary of
Defense.

‘(B) CO-BELLIGERENT.—In this paragraph,
the term ‘co-belligerent’, with respect to the
United States, means any State or armed
force joining and directly engaged with the
United States in hostilities or directly sup-
porting hostilities against a common enemy.

‘“(2) LAWFUL ENEMY COMBATANT.—The term
‘lawful enemy combatant’ means a person
who is—

‘““(A) a member of the regular forces of a
State party engaged in hostilities against
the United States;

“(B) a member of a militia, volunteer
corps, or organized resistance movement be-
longing to a State party engaged in such
hostilities, which are under responsible com-
mand, wear a fixed distinctive sign recogniz-
able at a distance, carry their arms openly,
and abide by the law of war; or

‘“(C) a member of a regular armed force
who professes allegiance to a government en-
gaged in such hostilities, but not recognized
by the United States.

‘(3) ALIEN.—The term ‘alien’ means a per-
son who is not a citizen of the United States.

‘“(4) CLASSIFIED INFORMATION.—The term
‘classified information’ means the following:

‘“(A) Any information or material that has
been determined by the United States Gov-
ernment pursuant to statute, Executive
order, or regulation to require protection
against unauthorized disclosure for reasons
of national security.

‘“(B) Any restricted data, as that term is
defined in section 11 y. of the Atomic Energy
Act of 1954 (42 U.S.C. 2014(y)).

‘“(5) GENEVA CONVENTIONS.—The term ‘Ge-
neva Conventions’ means the international
conventions signed at Geneva on August 12,
1949.

“§948b. Military commissions generally

‘“(a) PURPOSE.—This chapter establishes
procedures governing the use of military
commissions to try alien unlawful enemy
combatants engaged in hostilities against
the United States for violations of the law of
war and other offenses triable by military
commission.

““(b) AUTHORITY FOR MILITARY COMMISSIONS
UNDER THIS CHAPTER.—The President is au-
thorized to establish military commissions
under this chapter for offenses triable by
military commission as provided in this
chapter.

‘(c) CONSTRUCTION OF PROVISIONS.—The
procedures for military commissions set
forth in this chapter are based upon the pro-
cedures for trial by general courts-martial
under chapter 47 of this title (the Uniform
Code of Military Justice). Chapter 47 of this
title does not, by its terms, apply to trial by
military commission except as specifically
provided in this chapter. The judicial con-
struction and application of that chapter are
not binding on military commissions estab-
lished under this chapter.

“(d) INAPPLICABILITY OF CERTAIN PROVI-
SIONS.—(1) The following provisions of this
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title shall not apply to trial by military
commission under this chapter:

““(A) Section 810 (article 10 of the Uniform
Code of Military Justice), relating to speedy
trial, including any rule of courts-martial
relating to speedy trial.

‘“(B) Sections 831(a), (b), and (d) (articles
31(a), (b), and (d) of the Uniform Code of
Military Justice), relating to compulsory
self-incrimination.

‘“(C) Section 832 (article 32 of the Uniform
Code of Military Justice), relating to pre-
trial investigation.

‘“(2) Other provisions of chapter 47 of this
title shall apply to trial by military commis-
sion under this chapter only to the extent
provided by this chapter.

‘“‘(e) TREATMENT OF RULINGS AND PRECE-
DENTS.—The findings, holdings, interpreta-
tions, and other precedents of military com-
missions under this chapter may not be in-
troduced or considered in any hearing, trial,
or other proceeding of a court-martial con-
vened under chapter 47 of this title. The find-
ings, holdings, interpretations, and other
precedents of military commissions under
this chapter may not form the basis of any
holding, decision, or other determination of
a court-martial convened under that chap-
ter.

“(f) STATUS OF COMMISSIONS UNDER COM-
MON ARTICLE 3.—A military commission es-
tablished under this chapter is a regularly
constituted court, affording all the necessary
‘judicial guarantees which are recognized as
indispensable by civilized peoples’ for pur-
poses of common Article 3 of the Geneva
Conventions.

‘(g) GENEVA CONVENTIONS NOT ESTAB-
LISHING SOURCE OF RIGHTS.—No alien unlaw-
ful enemy combatant subject to trial by
military commission under this chapter may
invoke the Geneva Conventions as a source
of rights.

“§948c. Persons subject to military commis-
sions

‘“Any alien unlawful enemy combatant is
subject to trial by military commission
under this chapter.

“§948d. Jurisdiction of military commissions

‘‘(a) JURISDICTION.—A military commission
under this chapter shall have jurisdiction to
try any offense made punishable by this
chapter or the law of war when committed
by an alien unlawful enemy combatant be-
fore, on, or after September 11, 2001.

‘“(b) LAWFUL ENEMY COMBATANTS.—Mili-
tary commissions under this chapter shall
not have jurisdiction over lawful enemy
combatants. Lawful enemy combatants who
violate the law of war are subject to chapter
47 of this title. Courts-martial established
under that chapter shall have jurisdiction to
try a lawful enemy combatant for any of-
fense made punishable under this chapter.

‘‘(c) DETERMINATION OF UNLAWFUL ENEMY
COMBATANT STATUS DISPOSITIVE.—A finding,
whether before, on, or after the date of the
enactment of the Military Commissions Act
of 2006, by a Combatant Status Review Tri-
bunal or another competent tribunal estab-
lished under the authority of the President
or the Secretary of Defense that a person is
an unlawful enemy combatant is dispositive
for purposes of jurisdiction for trial by mili-
tary commission under this chapter.

‘(d) PUNISHMENTS.—A military commission
under this chapter may, under such limita-
tions as the Secretary of Defense may pre-
scribe, adjudge any punishment not forbid-
den by this chapter, including the penalty of
death when authorized under this chapter or
the law of war.

“§948e. Annual report to congressional com-
mittees

‘“‘(a) ANNUAL REPORT REQUIRED.—Not later
than December 31 each year, the Secretary of
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Defense shall submit to the Committees on
Armed Services of the Senate and the House
of Representatives a report on any trials
conducted by military commissions under
this chapter during such year.

‘“(b) ForM.—Each report under this section
shall be submitted in unclassified form, but
may include a classified annex.

“SUBCHAPTER II—COMPOSITION OF
MILITARY COMMISSIONS

‘“Sec.

¢“948h. Who may convene military commis-
sions.

¢“948i. Who may serve on military commis-
sions.

¢“048j. Military judge of a military commis-
sion.

‘‘948k. Detail of trial counsel and defense
counsel.

¢‘9481. Detail or employment of reporters and
interpreters.

¢948m. Number of members; excuse of mem-
bers; absent and additional
members.

“§948h. Who may convene military commis-
sions

“Military commissions under this chapter
may be convened by the Secretary of Defense
or by any officer or official of the United
States designated by the Secretary for that
purpose.

“§948i. Who may serve on military commis-
sions

‘‘(a) IN GENERAL.—Any commissioned offi-
cer of the armed forces on active duty is eli-
gible to serve on a military commission
under this chapter.

““(b) DETAIL OF MEMBERS.—When convening
a military commission under this chapter,
the convening authority shall detail as mem-
bers of the commission such members of the
armed forces eligible under subsection (a), as
in the opinion of the convening authority,
are best qualified for the duty by reason of
age, education, training, experience, length
of service, and judicial temperament. No
member of an armed force is eligible to serve
as a member of a military commission when
such member is the accuser or a witness for
the prosecution or has acted as an investi-
gator or counsel in the same case.

‘‘(c) EXCUSE OF MEMBERS.—Before a mili-
tary commission under this chapter is as-
sembled for the trial of a case, the convening
authority may excuse a member from par-
ticipating in the case.

“§948j. Military judge of a military commis-
sion

‘(a) DETAIL OF MILITARY JUDGE.—A mili-
tary judge shall be detailed to each military
commission under this chapter. The Sec-
retary of Defense shall prescribe regulations
providing for the manner in which military
judges are so detailed to military commis-
sions. The military judge shall preside over
each military commission to which he has
been detailed.

“(b) QUALIFICATIONS.—A military judge
shall be a commissioned officer of the armed
forces who is a member of the bar of a Fed-
eral court, or a member of the bar of the
highest court of a State, and who is certified
to be qualified for duty under section 826 of
this title (article 26 of the Uniform Code of
Military Justice) as a military judge in gen-
eral courts-martial by the Judge Advocate
General of the armed force of which such
military judge is a member.

“(c) INELIGIBILITY OF CERTAIN INDIVID-
UALS.—No person is eligible to act as mili-
tary judge in a case of a military commis-
sion under this chapter if he is the accuser or
a witness or has acted as investigator or a
counsel in the same case.

¢“(d) CONSULTATION WITH MEMBERS; INELIGI-
BILITY TO VOTE.—A military judge detailed
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to a military commission under this chapter
may not consult with the members of the
commission except in the presence of the ac-
cused (except as otherwise provided in sec-
tion 949d of this title), trial counsel, and de-
fense counsel, nor may he vote with the
members of the commission.

‘‘(e) OTHER DUTIES.—A commissioned offi-
cer who is certified to be qualified for duty
as a military judge of a military commission
under this chapter may perform such other
duties as are assigned to him by or with the
approval of the Judge Advocate General of
the armed force of which such officer is a
member or the designee of such Judge Advo-
cate General.

¢“(f) PROHIBITION ON EVALUATION OF FITNESS
BY CONVENING AUTHORITY.—The convening
authority of a military commission under
this chapter shall not prepare or review any
report concerning the effectiveness, fitness,
or efficiency of a military judge detailed to
the military commission which relates to his
performance of duty as a military judge on
the military commission.

“§948k. Detail of trial counsel and defense
counsel

‘(a) DETAIL OF COUNSEL GENERALLY.—(1)
Trial counsel and military defense counsel
shall be detailed for each military commis-
sion under this chapter.

‘(2) Assistant trial counsel and assistant
and associate defense counsel may be de-
tailed for a military commission under this
chapter.

‘(3) Military defense counsel for a military
commission under this chapter shall be de-
tailed as soon as practicable after the swear-
ing of charges against the accused.

‘“(4) The Secretary of Defense shall pre-
scribe regulations providing for the manner
in which trial counsel and military defense
counsel are detailed for military commis-
sions under this chapter and for the persons
who are authorized to detail such counsel for
such commissions.

“(b) TRIAL COUNSEL.—Subject to sub-
section (e), trial counsel detailed for a mili-
tary commission under this chapter must
be—

‘(1) a judge advocate (as that term is de-
fined in section 801 of this title (article 1 of
the Uniform Code of Military Justice) who—

““(A) is a graduate of an accredited law
school or is a member of the bar of a Federal
court or of the highest court of a State; and

‘“(B) is certified as competent to perform
duties as trial counsel before general courts-
martial by the Judge Advocate General of
the armed force of which he is a member; or

‘(2) a civilian who—

‘“(A) is a member of the bar of a Federal
court or of the highest court of a State; and

‘“(B) is otherwise qualified to practice be-
fore the military commission pursuant to
regulations prescribed by the Secretary of
Defense.

“(c) MILITARY DEFENSE COUNSEL.—Subject
to subsection (e), military defense counsel
detailed for a military commission under
this chapter must be a judge advocate (as so
defined) who is—

‘(1) a graduate of an accredited law school
or is a member of the bar of a Federal court
or of the highest court of a State; and

‘“(2) certified as competent to perform du-
ties as defense counsel before general courts-
martial by the Judge Advocate General of
the armed force of which he is a member.

“(d) CHIEF PROSECUTOR; CHIEF DEFENSE
COUNSEL.—(1) The Chief Prosecutor in a mili-
tary commission under this chapter shall
meet the requirements set forth in sub-
section (b)(1).

‘“(2) The Chief Defense Counsel in a mili-
tary commission under this chapter shall
meet the requirements set forth in sub-
section (c)(1).
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‘“‘(e) INELIGIBILITY OF CERTAIN INDIVID-
UALS.—No person who has acted as an inves-
tigator, military judge, or member of a mili-
tary commission under this chapter in any
case may act later as trial counsel or mili-
tary defense counsel in the same case. No
person who has acted for the prosecution be-
fore a military commission under this chap-
ter may act later in the same case for the de-
fense, nor may any person who has acted for
the defense before a military commission
under this chapter act later in the same case
for the prosecution.

“§948l. Detail or employment of reporters
and interpreters

‘“(a) COURT REPORTERS.—Under such regu-
lations as the Secretary of Defense may pre-
scribe, the convening authority of a military
commission under this chapter shall detail
to or employ for the commission qualified
court reporters, who shall make a verbatim
recording of the proceedings of and testi-
mony taken before the commission.

‘“(b) INTERPRETERS.—Under such regula-
tions as the Secretary of Defense may pre-
scribe, the convening authority of a military
commission under this chapter may detail to
or employ for the military commaission inter-
preters who shall interpret for the commis-
sion and, as necessary, for trial counsel and
defense counsel and for the accused.

‘“(c) TRANSCRIPT; RECORD.—The transcript
of a military commission under this chapter
shall be under the control of the convening
authority of the commission, who shall also
be responsible for preparing the record of the
proceedings.

“§948m. Number of members; excuse of mem-
bers; absent and additional members

‘“‘(a) NUMBER OF MEMBERS.—(1) A military
commission under this chapter shall, except
as provided in paragraph (2), have at least
five members.

‘“(2) In a case in which the accused before
a military commission under this chapter
may be sentenced to a penalty of death, the
military commission shall have the number
of members prescribed by section 949m(c) of
this title.

‘“(b) EXCUSE OF MEMBERS.—No0 member of a
military commission under this chapter may
be absent or excused after the military com-
mission has been assembled for the trial of a
case unless excused—

‘(1) as a result of challenge;

‘“(2) by the military judge for physical dis-
ability or other good cause; or

““(3) by order of the convening authority
for good cause.

‘“(c) ABSENT AND ADDITIONAL MEMBERS.—
Whenever a military commission under this
chapter is reduced below the number of
members required by subsection (a), the trial
may not proceed unless the convening au-
thority details new members sufficient to
provide not less than such number. The trial
may proceed with the new members present
after the recorded evidence previously intro-
duced before the members has been read to
the military commission in the presence of
the military judge, the accused (except as
provided in section 949d of this title), and
counsel for both sides.

“SUBCHAPTER III—PRE-TRIAL
PROCEDURE

“Sec.

‘‘948q. Charges and specifications.

¢948r. Compulsory self-incrimination prohib-
ited; treatment of statements
obtained by torture and other
statements.

‘‘948s. Service of charges.

“§948q. Charges and specifications

‘““(a) CHARGES AND  SPECIFICATIONS.—
Charges and specifications against an ac-
cused in a military commission under this
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chapter shall be signed by a person subject
to chapter 47 of this title under oath before
a commissioned officer of the armed forces
authorized to administer oaths and shall
state—

‘(1) that the signer has personal knowl-
edge of, or reason to believe, the matters set
forth therein; and

‘(2) that they are true in fact to the best
of the signer’s knowledge and belief.

“‘(b) NOTICE TO ACCUSED.—Upon the swear-
ing of the charges and specifications in ac-
cordance with subsection (a), the accused
shall be informed of the charges against him
as soon as practicable.

“§948r. Compulsory self-incrimination pro-
hibited; treatment of statements obtained
by torture and other statements

‘“(a) IN GENERAL.—No person shall be re-
quired to testify against himself at a pro-
ceeding of a military commission under this
chapter.

“(b) EXCLUSION OF STATEMENTS OBTAINED
BY TORTURE.—A statement obtained by use
of torture shall not be admissible in a mili-
tary commission under this chapter, except
against a person accused of torture as evi-
dence that the statement was made.

‘‘(c) STATEMENTS OBTAINED BEFORE ENACT-
MENT OF DETAINEE TREATMENT ACT OF 2005.—
A statement obtained before December 30,
2005 (the date of the enactment of the De-
fense Treatment Act of 2005) in which the de-
gree of coercion is disputed may be admitted
only if the military judge finds that—

‘(1) the totality of the circumstances ren-
ders the statement reliable and possessing
sufficient probative value; and

‘(2) the interests of justice would best be
served by admission of the statement into
evidence.

“(d) STATEMENTS OBTAINED AFTER ENACT-
MENT OF DETAINEE TREATMENT ACT OF 2005.—
A statement obtained on or after December
30, 2005 (the date of the enactment of the De-
fense Treatment Act of 2005) in which the de-
gree of coercion is disputed may be admitted
only if the military judge finds that—

‘(1) the totality of the circumstances ren-
ders the statement reliable and possessing
sufficient probative value;

‘“(2) the interests of justice would best be
served by admission of the statement into
evidence; and

‘(3) the interrogation methods used to ob-
tain the statement do not violate the cruel,
unusual, or inhumane treatment or punish-
ment prohibited by the Fifth, Eighth, and
Fourteenth Amendments to the Constitution
of the United States.

“§ 948s. Service of charges

“The trial counsel assigned to a case be-
fore a military commission under this chap-
ter shall cause to be served upon the accused
and military defense counsel a copy of the
charges upon which trial is to be had. Such
charges shall be served in English and, if ap-
propriate, in another language that the ac-
cused understands. Such service shall be
made sufficiently in advance of trial to pre-
pare a defense.

“SUBCHAPTER IV—TRIAL PROCEDURE

‘“Sec.

“‘949a. Rules.

¢“949b. Unlawfully influencing action of mili-
tary commission.

“949c. Duties of trial counsel and defense
counsel.

°949d. Sessions.

‘‘949e. Continuances.

“‘949f. Challenges.

¢‘949g. Oaths.

‘‘949h. Former jeopardy.

¢‘949i. Pleas of the accused.

¢“949j. Opportunity to obtain witnesses and
other evidence.
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¢‘949k. Defense of lack of mental responsi-
bility.

¢“0491. Voting and rulings.

¢949m. Number of votes required.

¢949n. Military commission to announce ac-
tion.

©“9490. Record of trial.

“§949a. Rules

‘(a) PROCEDURES AND RULES OF EVI-
DENCE.—Pretrial, trial, and post-trial proce-
dures, including elements and modes of
proof, for cases triable by military commis-
sion under this chapter may be prescribed by
the Secretary of Defense, in consultation
with the Attorney General. Such procedures
shall, so far as the Secretary considers prac-
ticable or consistent with military or intel-
ligence activities, apply the principles of law
and the rules of evidence in trial by general
courts-martial. Such procedures and rules of
evidence may not be contrary to or incon-
sistent with this chapter.

“(b) RULES FOR MILITARY COMMISSION.—(1)
Notwithstanding any departures from the
law and the rules of evidence in trial by gen-
eral courts-martial authorized by subsection
(a), the procedures and rules of evidence in
trials by military commission under this
chapter shall include the following:

‘““(A) The accused shall be permitted to
present evidence in his defense, to cross-ex-
amine the witnesses who testify against him,
and to respond to evidence admitted against
him on the issue of guilt or innocence and
for sentencing, as provided for by this chap-
ter.

‘“(B) The accused shall be present at all
sessions of the military commission (other
than those for deliberations or voting), ex-
cept when excluded under section 949d of this
title.

‘(C) The accused shall receive the assist-
ance of counsel as provided for by section
948k.

‘(D) The accused shall be permitted to rep-
resent himself, as provided for by paragraph
3).

“(2) In establishing procedures and rules of
evidence for military commission pro-
ceedings, the Secretary of Defense may pre-
scribe the following provisions:

‘““(A) Evidence shall be admissible if the
military judge determines that the evidence
would have probative value to a reasonable
person.

‘(B) Evidence shall not be excluded from
trial by military commission on the grounds
that the evidence was not seized pursuant to
a search warrant or other authorization.

“(C) A statement of the accused that is
otherwise admissible shall not be excluded
from trial by military commission on
grounds of alleged coercion or compulsory
self-incrimination so long as the evidence
complies with the provisions of section 948r
of this title.

‘(D) Evidence shall be admitted as authen-
tic so long as—

‘(i) the military judge of the military
commission determines that there is suffi-
cient basis to find that the evidence is what
it is claimed to be; and

‘“(ii) the military judge instructs the mem-
bers that they may consider any issue as to
authentication or identification of evidence
in determining the weight, if any, to be
given to the evidence.

“(E)(i) Except as provided in clause (ii),
hearsay evidence not otherwise admissible
under the rules of evidence applicable in
trial by general courts-martial may be ad-
mitted in a trial by military commission if
the proponent of the evidence makes known
to the adverse party, sufficiently in advance
to provide the adverse party with a fair op-
portunity to meet the evidence, the inten-
tion of the proponent to offer the evidence,
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and the particulars of the evidence (includ-
ing information on the general cir-
cumstances under which the evidence was
obtained). The disclosure of evidence under
the preceding sentence is subject to the re-
quirements and limitations applicable to the
disclosure of classified information in sec-
tion 949j(c) of this title.

‘(i) Hearsay evidence not otherwise ad-
missible under the rules of evidence applica-
ble in trial by general courts-martial shall
not be admitted in a trial by military com-
mission if the party opposing the admission
of the evidence demonstrates that the evi-
dence is unreliable or lacking in probative
value.

‘(F) The military judge shall exclude any
evidence the probative value of which is sub-
stantially outweighed—

‘“(i) by the danger of unfair prejudice, con-
fusion of the issues, or misleading the com-
mission; or

‘“(ii) by considerations of undue delay,
waste of time, or needless presentation of cu-
mulative evidence.

‘“(83)(A) The accused in a military commis-
sion under this chapter who exercises the
right to self-representation under paragraph
(1)(D) shall conform his deportment and the
conduct of the defense to the rules of evi-
dence, procedure, and decorum applicable to
trials by military commission.

‘(B) Failure of the accused to conform to
the rules described in subparagraph (A) may
result in a partial or total revocation by the
military judge of the right of self-representa-
tion under paragraph (1)(D). In such case, the
detailed defense counsel of the accused or an
appropriately authorized civilian counsel
shall perform the functions necessary for the
defense.

‘“(c) DELEGATION OF AUTHORITY TO PRE-
SCRIBE REGULATIONS.—The Secretary of De-
fense may delegate the authority of the Sec-
retary to prescribe regulations under this
chapter.

¢(d) NOTIFICATION TO CONGRESSIONAL COM-
MITTEES OF CHANGES TO PROCEDURES.—Not
later than 60 days before the date on which
any proposed modification of the procedures
in effect for military commissions under this
chapter goes into effect, the Secretary of De-
fense shall submit to the Committee on
Armed Services of the Senate and the Com-
mittee on Armed Services of the House of
Representatives a report describing the
modification.

“§949b. Unlawfully influencing action of mili-
tary commission

‘“(a) IN GENERAL.—(1) No authority con-
vening a military commission under this
chapter may censure, reprimand, or admon-
ish the military commission, or any member,
military judge, or counsel thereof, with re-
spect to the findings or sentence adjudged by
the military commission, or with respect to
any other exercises of its or his functions in
the conduct of the proceedings.

‘(2) No person may attempt to coerce or,
by any unauthorized means, influence—

‘“(A) the action of a military commission
under this chapter, or any member thereof,
in reaching the findings or sentence in any
case;

‘(B) the action of any convening, approv-
ing, or reviewing authority with respect to
his judicial acts; or

“(C) the exercise of professional judgment
by trial counsel or defense counsel.

‘(3) Paragraphs (1) and (2) do not apply
with respect to—

‘“(A) general instructional or informational
courses in military justice if such courses
are designed solely for the purpose of in-
structing members of a command in the sub-
stantive and procedural aspects of military
commissions; or
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‘‘(B) statements and instructions given in
open proceedings by a military judge or
counsel.

““(b) PROHIBITION ON CONSIDERATION OF AcC-
TIONS ON COMMISSION IN EVALUATION OF FIT-
NESS.—In the preparation of an effectiveness,
fitness, or efficiency report or any other re-
port or document used in whole or in part for
the purpose of determining whether a com-
missioned officer of the armed forces is
qualified to be advanced in grade, or in de-
termining the assignment or transfer of any
such officer or whether any such officer
should be retained on active duty, no person
may—

‘(1) consider or evaluate the performance
of duty of any member of a military commis-
sion under this chapter; or

‘“(2) give a less favorable rating or evalua-
tion to any commissioned officer because of
the zeal with which such officer, in acting as
counsel, represented any accused before a
military commission under this chapter.
“§949c. Duties of trial counsel and defense

counsel

‘‘(a) TRIAL COUNSEL.—The trial counsel of a
military commission under this chapter
shall prosecute in the name of the United
States.

‘““(b) DEFENSE COUNSEL.—(1) The accused
shall be represented in his defense before a
military commission under this chapter as
provided in this subsection.

‘“(2) The accused shall be represented by
military counsel detailed under section 948k
of this title.

‘(3) The accused may be represented by ci-
vilian counsel if retained by the accused, but
only if such civilian counsel—

‘“(A) is a United States citizen;

‘(B) is admitted to the practice of law in a
State, district, or possession of the United
States or before a Federal court;

‘(C) has not been the subject of any sanc-
tion of disciplinary action by any court, bar,
or other competent governmental authority
for relevant misconduct;

‘(D) has been determined to be eligible for
access to classified information that is clas-
sified at the level Secret or higher; and

‘“(E) has signed a written agreement to
comply with all applicable regulations or in-
structions for counsel, including any rules of
court for conduct during the proceedings.

‘“(4) Civilian defense counsel shall protect
any classified information received during
the course of representation of the accused
in accordance with all applicable law gov-
erning the protection of classified informa-
tion and may not divulge such information
to any person not authorized to receive it.

() If the accused is represented by civil-
ian counsel, military counsel detailed shall
act as associate counsel.

*“(6) The accused is not entitled to be rep-
resented by more than one military counsel.
However, the person authorized under regu-
lations prescribed under section 948k of this
title to detail counsel, in that person’s sole
discretion, may detail additional military
counsel to represent the accused.

“(7) Defense counsel may cross-examine
each witness for the prosecution who testi-
fies before a military commission under this
chapter.

“§949d. Sessions

‘“(a) SESSIONS WITHOUT PRESENCE OF MEM-
BERS.—(1) At any time after the service of
charges which have been referred for trial by
military commission under this chapter, the
military judge may call the military com-
mission into session without the presence of
the members for the purpose of—

““(A) hearing and determining motions
raising defenses or objections which are ca-
pable of determination without trial of the
issues raised by a plea of not guilty;
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‘“(B) hearing and ruling upon any matter
which may be ruled upon by the military
judge under this chapter, whether or not the
matter is appropriate for later consideration
or decision by the members;

“(C) if permitted by regulations prescribed
by the Secretary of Defense, receiving the
pleas of the accused; and

‘(D) performing any other procedural func-
tion which may be performed by the military
judge under this chapter or under rules pre-
scribed pursuant to section 949a of this title
and which does not require the presence of
the members.

‘(2) Except as provided in subsections (c)
and (e), any proceedings under paragraph (1)
shall—

““(A) be conducted in the presence of the
accused, defense counsel, and trial counsel;
and

‘(B) be made part of the record.

‘“(b) PROCEEDINGS IN PRESENCE OF AC-
CUSED.—Except as provided in subsections (c)
and (e), all proceedings of a military com-
mission under this chapter, including any
consultation of the members with the mili-
tary judge or counsel, shall—

‘(1) be in the presence of the accused, de-
fense counsel, and trial counsel; and

‘(2) be made a part of the record.

‘‘(c) DELIBERATION OR VOTE OF MEMBERS.—
When the members of a military commission
under this chapter deliberate or vote, only
the members may be present.

‘(d) CLOSURE OF PROCEEDINGS.—(1) The
military judge may close to the public all or
part of the proceedings of a military com-
mission under this chapter, but only in ac-
cordance with this subsection.

‘(2) The military judge may close to the
public all or a portion of the proceedings
under paragraph (1) only upon making a spe-
cific finding that such closure is necessary
to—

‘“(A) protect information the disclosure of
which could reasonably be expected to cause
damage to the national security, including
intelligence or law enforcement sources,
methods, or activities; or

‘“(B) ensure the physical safety of individ-
uals.

“(3) A finding under paragraph (2) may be
based upon a presentation, including a pres-
entation ex parte or in camera, by either
trial counsel or defense counsel.

‘‘(e) EXCLUSION OF ACCUSED FROM CERTAIN
PROCEEDINGS.—The military judge may ex-
clude the accused from any portion of a pro-
ceeding upon a determination that, after
being warned by the military judge, the ac-
cused persists in conduct that justifies exclu-
sion from the courtroom—

‘(1) to ensure the physical safety of indi-
viduals; or

‘(2) to prevent disruption of the pro-
ceedings by the accused.

“(f) PROTECTION OF CLASSIFIED INFORMA-
TION.—

‘(1) NATIONAL SECURITY PRIVILEGE.—(A)
Classified information shall be protected and
is privileged from disclosure if disclosure
would be detrimental to the national secu-
rity. The rule in the preceding sentence ap-
plies to all stages of the proceedings of mili-
tary commissions under this chapter.

‘‘(B) The privilege referred to in subpara-
graph (A) may be claimed by the head of the
executive or military department or govern-
ment agency concerned based on a finding by
the head of that department or agency
that—

‘(i) the information is properly classified;
and

¢“(ii) disclosure of the information would be
detrimental to the national security.

‘(C) A person who may claim the privilege
referred to in subparagraph (A) may author-
ize a representative, witness, or trial counsel
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to claim the privilege and make the finding
described in subparagraph (B) on behalf of
such person. The authority of the represent-
ative, witness, or trial counsel to do so is
presumed in the absence of evidence to the
contrary.

¢“(2) INTRODUCTION OF CLASSIFIED INFORMA-
TION.—

“(A) ALTERNATIVES TO DISCLOSURE.—To
protect classified information from disclo-
sure, the military judge, upon motion of
trial counsel, shall authorize, to the extent
practicable—

‘(1) the deletion of specified items of clas-
sified information from documents to be in-
troduced as evidence before the military
commission;

‘‘(i1) the substitution of a portion or sum-
mary of the information for such classified
documents; or

‘“(iii) the substitution of a statement of
relevant facts that the classified information
would tend to prove.

“(B) PROTECTION OF SOURCES, METHODS, OR
ACTIVITIES.—The military judge, upon mo-
tion of trial counsel, shall permit trial coun-
sel to introduce otherwise admissible evi-
dence before the military commission, while
protecting from disclosure the sources,
methods, or activities by which the United
States acquired the evidence if the military
judge finds that (i) the sources, methods, or
activities by which the United States ac-
quired the evidence are classified, and (ii)
the evidence is reliable. The military judge
may require trial counsel to present to the
military commission and the defense, to the
extent practicable and consistent with na-
tional security, an unclassified summary of
the sources, methods, or activities by which
the United States acquired the evidence.

“(C) ASSERTION OF NATIONAL SECURITY
PRIVILEGE AT TRIAL.—During the examina-
tion of any witness, trial counsel may object
to any question, line of inquiry, or motion to
admit evidence that would require the dis-
closure of classified information. Following
such an objection, the military judge shall
take suitable action to safeguard such classi-
fied information. Such action may include
the review of trial counsel’s claim of privi-
lege by the military judge in camera and on
an ex parte basis, and the delay of pro-
ceedings to permit trial counsel to consult
with the department or agency concerned as
to whether the national security privilege
should be asserted.

““(3) CONSIDERATION OF PRIVILEGE AND RE-
LATED MATERIALS.—A claim of privilege
under this subsection, and any materials
submitted in support thereof, shall, upon re-
quest of the Government, be considered by
the military judge in camera and shall not
be disclosed to the accused.

‘“(4) ADDITIONAL REGULATIONS.—The Sec-
retary of Defense may prescribe additional
regulations, consistent with this subsection,
for the use and protection of classified infor-
mation during proceedings of military com-
missions under this chapter. A report on any
regulations so prescribed, or modified, shall
be submitted to the Committees on Armed
Services of the Senate and the House of Rep-
resentatives not later than 60 days before the
date on which such regulations or modifica-
tions, as the case may be, go into effect.

“§ 949e. Continuances

“The military judge in a military commis-
sion under this chapter may, for reasonable
cause, grant a continuance to any party for
such time, and as often, as may appear to be
just.

“§949f. Challenges

‘“‘(a) CHALLENGES AUTHORIZED.—The mili-
tary judge and members of a military com-
mission under this chapter may be chal-
lenged by the accused or trial counsel for
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cause stated to the commission. The mili-
tary judge shall determine the relevance and
validity of challenges for cause. The military
judge may not receive a challenge to more
than one person at a time. Challenges by
trial counsel shall ordinarily be presented
and decided before those by the accused are
offered.

“(b) PEREMPTORY CHALLENGES.—Each ac-
cused and the trial counsel are entitled to
one peremptory challenge. The military
judge may not be challenged except for
cause.

“(c) CHALLENGES AGAINST ADDITIONAL
MEMBERS.—Whenever additional members
are detailed to a military commission under
this chapter, and after any challenges for
cause against such additional members are
presented and decided, each accused and the
trial counsel are entitled to one peremptory
challenge against members not previously
subject to peremptory challenge.

“§949g. Oaths

‘“(a) IN GENERAL.—(1) Before performing
their respective duties in a military commis-
sion under this chapter, military judges,
members, trial counsel, defense counsel, re-
porters, and interpreters shall take an oath
to perform their duties faithfully.

‘(2) The form of the oath required by para-
graph (1), the time and place of the taking
thereof, the manner of recording the same,
and whether the oath shall be taken for all
cases in which duties are to be performed or
for a particular case, shall be as prescribed
in regulations of the Secretary of Defense.
Those regulations may provide that—

‘““(A) an oath to perform faithfully duties
as a military judge, trial counsel, or defense
counsel may be taken at any time by any
judge advocate or other person certified to
be qualified or competent for the duty; and

‘(B) if such an oath is taken, such oath
need not again be taken at the time the
judge advocate or other person is detailed to
that duty.

“(b) WITNESSES.—Each witness before a
military commission under this chapter
shall be examined on oath.

“§949h. Former jeopardy

‘‘(a) IN GENERAL.—No person may, without
his consent, be tried by a military commis-
sion under this chapter a second time for the
same offense.

‘““(b) SCOPE OF TRIAL.—No proceeding in
which the accused has been found guilty by
military commission under this chapter
upon any charge or specification is a trial in
the sense of this section until the finding of
guilty has become final after review of the
case has been fully completed.

“§ 949i. Pleas of the accused

‘“(a) ENTRY OF PLEA OF NOT GUILTY.—If an
accused in a military commission under this
chapter after a plea of guilty sets up matter
inconsistent with the plea, or if it appears
that the accused has entered the plea of
guilty through lack of understanding of its
meaning and effect, or if the accused fails or
refuses to plead, a plea of not guilty shall be
entered in the record, and the military com-
mission shall proceed as though the accused
had pleaded not guilty.

‘“(b) FINDING OF GUILT AFTER GUILTY
PLEA.—With respect to any charge or speci-
fication to which a plea of guilty has been
made by the accused in a military commis-
sion under this chapter and accepted by the
military judge, a finding of guilty of the
charge or specification may be entered im-
mediately without a vote. The finding shall
constitute the finding of the commission un-
less the plea of guilty is withdrawn prior to
announcement of the sentence, in which
event the proceedings shall continue as
though the accused had pleaded not guilty.
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“§949j. Opportunity to obtain witnesses and
other evidence

‘“(a) RIGHT OF DEFENSE COUNSEL.—Defense
counsel in a military commission under this
chapter shall have a reasonable opportunity
to obtain witnesses and other evidence as
provided in regulations prescribed by the
Secretary of Defense.

‘““(b) PROCESS FOR COMPULSION.—Process
issued in a military commission under this
chapter to compel witnesses to appear and
testify and to compel the production of other
evidence—

‘(1) shall be similar to that which courts
of the United States having criminal juris-
diction may lawfully issue; and

‘“(2) shall run to any place where the
United States shall have jurisdiction thereof.

“(c) PROTECTION OF CLASSIFIED INFORMA-
TION.—(1) With respect to the discovery obli-
gations of trial counsel under this section,
the military judge, upon motion of trial
counsel, shall authorize, to the extent prac-
ticable—

‘“(A) the deletion of specified items of clas-
sified information from documents to be
made available to the accused;

‘(B) the substitution of a portion or sum-
mary of the information for such classified
documents; or

‘“(C) the substitution of a statement admit-
ting relevant facts that the classified infor-
mation would tend to prove.

‘(2) The military judge, upon motion of
trial counsel, shall authorize trial counsel,
in the course of complying with discovery
obligations under this section, to protect
from disclosure the sources, methods, or ac-
tivities by which the United States acquired
evidence if the military judge finds that the
sources, methods, or activities by which the
United States acquired such evidence are
classified. The military judge may require
trial counsel to provide, to the extent prac-
ticable, an unclassified summary of the
sources, methods, or activities by which the
United States acquired such evidence.

“(d) EXCULPATORY EVIDENCE.—(1) As soon
as practicable, trial counsel shall disclose to
the defense the existence of any evidence
known to trial counsel that reasonably tends
to exculpate the accused. Where exculpatory
evidence is classified, the accused shall be
provided with an adequate substitute in ac-
cordance with the procedures under sub-
section (c).

*“(2) In this subsection, the term ‘evidence
known to trial counsel’, in the case of excul-
patory evidence, means exculpatory evidence
that the prosecution would be required to
disclose in a trial by general court-martial
under chapter 47 of this title.

“§949k. Defense of lack of mental responsi-
bility

‘“‘(a) AFFIRMATIVE DEFENSE.—It is an af-
firmative defense in a trial by military com-
mission under this chapter that, at the time
of the commission of the acts constituting
the offense, the accused, as a result of a se-
vere mental disease or defect, was unable to
appreciate the nature and quality or the
wrongfulness of the acts. Mental disease or
defect does not otherwise constitute a de-
fense.

“(b) BURDEN OF PROOF.—The accused in a
military commission under this chapter has
the burden of proving the defense of lack of
mental responsibility by clear and con-
vincing evidence.

““(c) FINDINGS FOLLOWING ASSERTION OF DE-
FENSE.—Whenever lack of mental responsi-
bility of the accused with respect to an of-
fense is properly at issue in a military com-
mission under this chapter, the military
judge shall instruct the members of the com-
mission as to the defense of lack of mental
responsibility under this section and shall
charge them to find the accused—
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(1) guilty;

‘“(2) not guilty; or

‘“(3) subject to subsection (d), not guilty by
reason of lack of mental responsibility.

“(d) MAJORITY VOTE REQUIRED FOR FIND-
ING.—The accused shall be found not guilty
by reason of lack of mental responsibility
under subsection (¢)(3) only if a majority of
the members present at the time the vote is
taken determines that the defense of lack of
mental responsibility has been established.
“§9491. Voting and rulings

‘“(a) VOTE BY SECRET WRITTEN BALLOT.—
Voting by members of a military commis-
sion under this chapter on the findings and
on the sentence shall be by secret written
ballot.

‘“(b) RULINGS.—(1) The military judge in a
military commission under this chapter
shall rule upon all questions of law, includ-
ing the admissibility of evidence and all in-
terlocutory questions arising during the pro-
ceedings.

‘(2) Any ruling made by the military judge
upon a question of law or an interlocutory
question (other than the factual issue of
mental responsibility of the accused) is con-
clusive and constitutes the ruling of the
military commission. However, a military
judge may change his ruling at any time dur-
ing the trial.

““(c) INSTRUCTIONS PRIOR TO VOTE.—Before
a vote is taken of the findings of a military
commission under this chapter, the military
judge shall, in the presence of the accused
and counsel, instruct the members as to the
elements of the offense and charge the mem-
bers—

‘(1) that the accused must be presumed to
be innocent until his guilt is established by
legal and competent evidence beyond a rea-
sonable doubt;

‘“(2) that in the case being considered, if
there is a reasonable doubt as to the guilt of
the accused, the doubt must be resolved in
favor of the accused and he must be acquit-
ted;

“(3) that, if there is reasonable doubt as to
the degree of guilt, the finding must be in a
lower degree as to which there is no reason-
able doubt; and

‘“(4) that the burden of proof to establish
the guilt of the accused beyond a reasonable
doubt is upon the United States.

“§949m. Number of votes required

‘“(a) CONVICTION.—NoO person may be con-
victed by a military commission under this
chapter of any offense, except as provided in
section 949i(b) of this title or by concurrence
of two-thirds of the members present at the
time the vote is taken.

‘“(b) SENTENCES.—(1) No person may be sen-
tenced by a military commission to suffer
death, except insofar as—

““(A) the penalty of death is expressly au-
thorized under this chapter or the law of war
for an offense of which the accused has been
found guilty;

‘(B) trial counsel expressly sought the
penalty of death by filing an appropriate no-
tice in advance of trial;

‘“(C) the accused is convicted of the offense
by the concurrence of all the members
present at the time the vote is taken; and

‘(D) all the members present at the time
the vote is taken concur in the sentence of
death.

‘“(2) No person may be sentenced to life im-
prisonment, or to confinement for more than
10 years, by a military commission under
this chapter except by the concurrence of
three-fourths of the members present at the
time the vote is taken.

‘“(3) All other sentences shall be deter-
mined by a military commission by the con-
currence of two-thirds of the members
present at the time the vote is taken.
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‘(c) NUMBER OF MEMBERS REQUIRED FOR
PENALTY OF DEATH.—(1) Except as provided
in paragraph (2), in a case in which the pen-
alty of death is sought, the number of mem-
bers of the military commission under this
chapter shall be not less than 12.

‘(2) In any case described in paragraph (1)
in which 12 members are not reasonably
available because of physical conditions or
military exigencies, the convening authority
shall specify a lesser number of members for
the military commission (but not fewer than
9 members), and the military commission
may be assembled, and the trial held, with
not fewer than the number of members so
specified. In such a case, the convening au-
thority shall make a detailed written state-
ment, to be appended to the record, stating
why a greater number of members were not
reasonably available.

“§949n. Military commission to announce ac-
tion

“A military commission under this chapter
shall announce its findings and sentence to
the parties as soon as determined.

“§9490. Record of trial

‘‘(a) RECORD; AUTHENTICATION.—Each mili-
tary commission under this chapter shall
keep a separate, verbatim, record of the pro-
ceedings in each case brought before it, and
the record shall be authenticated by the sig-
nature of the military judge. If the record
cannot be authenticated by the military
judge by reason of his death, disability, or
absence, it shall be authenticated by the sig-
nature of the trial counsel or by a member of
the commission if the trial counsel is unable
to authenticate it by reason of his death, dis-
ability, or absence. Where appropriate, and
as provided in regulations prescribed by the
Secretary of Defense, the record of a mili-
tary commission under this chapter may
contain a classified annex.

“(b) COMPLETE RECORD REQUIRED.—A com-
plete record of the proceedings and testi-
mony shall be prepared in every military
commission under this chapter.

“(c) PROVISION OF COPY TO ACCUSED.—A
copy of the record of the proceedings of the
military commission under this chapter
shall be given the accused as soon as it is au-
thenticated. If the record contains classified
information, or a classified annex, the ac-
cused shall be given a redacted version of the
record consistent with the requirements of
section 949d of this title. Defense counsel
shall have access to the unredacted record,
as provided in regulations prescribed by the
Secretary of Defense.

“SUBCHAPTER V—SENTENCES
“Sec.
“949s. Cruel or unusual punishments prohib-
ited.
£949t. Maximum limits.
¢949u. Execution of confinement.
“§949s. Cruel or unusual punishments pro-
hibited

“Punishment by flogging, or by branding,
marking, or tattooing on the body, or any
other cruel or unusual punishment, may not
be adjudged by a military commission under
this chapter or inflicted under this chapter
upon any person subject to this chapter. The
use of irons, single or double, except for the
purpose of safe custody, is prohibited under
this chapter.

“§ 949t. Maximum limits

“The punishment which a military com-
mission under this chapter may direct for an
offense may not exceed such limits as the
President or Secretary of Defense may pre-
scribe for that offense.

“§ 949u. Execution of confinement

‘“(a) IN GENERAL.—Under such regulations

as the Secretary of Defense may prescribe, a
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sentence of confinement adjudged by a mili-
tary commission under this chapter may be
carried into execution by confinement—

‘(1) in any place of confinement under the
control of any of the armed forces; or

‘(2) in any penal or correctional institu-
tion under the control of the United States
or its allies, or which the United States may
be allowed to use.

“(b) TREATMENT DURING CONFINEMENT BY
OTHER THAN THE ARMED FORCES.—Persons
confined under subsection (a)(2) in a penal or
correctional institution not under the con-
trol of an armed force are subject to the
same discipline and treatment as persons
confined or committed by the courts of the
United States or of the State, District of Co-
lumbia, or place in which the institution is
situated.

“SUBCHAPTER VI—POST-TRIAL PROCE-
DURE AND REVIEW OF MILITARY COM-
MISSIONS

‘“Sec.

“950a.
950b.
950c.

Error of law; lesser included offense.

Review by the convening authority.

Appellate referral; waiver or with-
drawal of appeal.

Appeal by the United States.

Rehearings.

Review by Court of Military Commis-
sion Review.

Review by the United States Court of
Appeals for the District of Co-
lumbia Circuit and the Su-
preme Court.

Appellate counsel.

Execution of sentence; procedures for
execution of sentence of death.

Finality or proceedings, findings, and
sentences.

“§950a. Error of law; lesser included offense

‘‘(a) ERROR OF LAW.—A finding or sentence
of a military commission under this chapter
may not be held incorrect on the ground of
an error of law unless the error materially
prejudices the substantial rights of the ac-
cused.

‘“(b) LESSER INCLUDED OFFENSE.—Any re-
viewing authority with the power to approve
or affirm a finding of guilty by a military
commission under this chapter may approve
or affirm, instead, so much of the finding as
includes a lesser included offense.

“§950b. Review by the convening authority

‘“(a) NOTICE TO CONVENING AUTHORITY OF
FINDINGS AND SENTENCE.—The findings and
sentence of a military commission under
this chapter shall be reported in writing
promptly to the convening authority after
the announcement of the sentence.

““(b) SUBMITTAL OF MATTERS BY ACCUSED TO
CONVENING AUTHORITY.—(1) The accused may
submit to the convening authority matters
for consideration by the convening authority
with respect to the findings and the sentence
of the military commission under this chap-
ter.

““(2)(A) Except as provided in subparagraph
(B), a submittal under paragraph (1) shall be
made in writing within 20 days after the ac-
cused has been given an authenticated record
of trial under section 9490(c) of this title.

‘(B) If the accused shows that additional
time is required for the accused to make a
submittal under paragraph (1), the convening
authority may, for good cause, extend the
applicable period under subparagraph (A) for
not more than an additional 20 days.

‘“(3) The accused may waive his right to
make a submittal to the convening author-
ity under paragraph (1). Such a waiver shall
be made in writing and may not be revoked.
For the purposes of subsection (c)(2), the
time within which the accused may make a
submittal under this subsection shall be
deemed to have expired upon the submittal

950d.
‘950e.
‘950f.

‘950g.

‘950h.
950i.

°950j.
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of a waiver under this paragraph to the con-
vening authority.

““(c) ACTION BY CONVENING AUTHORITY.—(1)
The authority under this subsection to mod-
ify the findings and sentence of a military
commission under this chapter is a matter of
the sole discretion and prerogative of the
convening authority.

‘“(2)(A) The convening authority shall take
action on the sentence of a military commis-
sion under this chapter.

‘(B) Subject to regulations prescribed by
the Secretary of Defense, action on the sen-
tence under this paragraph may be taken
only after consideration of any matters sub-
mitted by the accused under subsection (b)
or after the time for submitting such mat-
ters expires, whichever is earlier.

‘“(C) In taking action under this paragraph,
the convening authority may, in his sole dis-
cretion, approve, disapprove, commute, or
suspend the sentence in whole or in part. The
convening authority may not increase a sen-
tence beyond that which is found by the
military commaission.

‘“(3) The convening authority is not re-
quired to take action on the findings of a
military commission under this chapter. If
the convening authority takes action on the
findings, the convening authority may, in
his sole discretion, may—

““(A) dismiss any charge or specification by
setting aside a finding of guilty thereto; or

‘“(B) change a finding of guilty to a charge
to a finding of guilty to an offense that is a
lesser included offense of the offense stated
in the charge.

‘“(4) The convening authority shall serve
on the accused or on defense counsel notice
of any action taken by the convening au-
thority under this subsection.

‘‘(d) ORDER OF REVISION OR REHEARING.—(1)
Subject to paragraphs (2) and (3), the con-
vening authority of a military commission
under this chapter may, in his sole discre-
tion, order a proceeding in revision or a re-
hearing.

“(2)(A) Except as provided in subparagraph
(B), a proceeding in revision may be ordered
by the convening authority if—

‘(i) there is an apparent error or omission
in the record; or

‘“(ii) the record shows improper or incon-
sistent action by the military commission
with respect to the findings or sentence that
can be rectified without material prejudice
to the substantial rights of the accused.

‘“(B) In no case may a proceeding in revi-
sion—

‘(i) reconsider a finding of not guilty of a
specification or a ruling which amounts to a
finding of not guilty;

‘(i) reconsider a finding of not guilty of
any charge, unless there has been a finding
of guilty under a specification laid under
that charge, which sufficiently alleges a vio-
lation; or

‘“(iii) increase the severity of the sentence
unless the sentence prescribed for the offense
is mandatory.

“(3) A rehearing may be ordered by the
convening authority if the convening author-
ity disapproves the findings and sentence
and states the reasons for disapproval of the
findings. If the convening authority dis-
approves the finding and sentence and does
not order a rehearing, the convening author-
ity shall dismiss the charges. A rehearing as
to the findings may not be ordered by the
convening authority when there is a lack of
sufficient evidence in the record to support
the findings. A rehearing as to the sentence
may be ordered by the convening authority
if the convening authority disapproves the
sentence.

“§950c. Appellate referral; waiver or with-
drawal of appeal

‘‘(a) AUTOMATIC REFERRAL FOR APPELLATE
REVIEW.—Except as provided under sub-
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section (b), in each case in which the final
decision of a military commission (as ap-
proved by the convening authority) includes
a finding of guilty, the convening authority
shall refer the case to the Court of Military
Commission Review. Any such referral shall
be made in accordance with procedures pre-
scribed under regulations of the Secretary.

“(b) WAIVER OF RIGHT OF REVIEW.—(1) In
each case subject to appellate review under
section 950f of this title, except a case in
which the sentence as approved under sec-
tion 950b of this title extends to death, the
accused may file with the convening author-
ity a statement expressly waiving the right
of the accused to such review.

‘“(2) A waiver under paragraph (1) shall be
signed by both the accused and a defense
counsel.

“(3) A waiver under paragraph (1) must be
filed, if at all, within 10 days after notice on
the action is served on the accused or on de-
fense counsel under section 950b(c)(4) of this
title. The convening authority, for good
cause, may extend the period for such filing
by not more than 30 days.

“‘(c) WITHDRAWAL OF APPEAL.—Except in a
case in which the sentence as approved under
section 950b of this title extends to death,
the accused may withdraw an appeal at any
time.

‘(d) EFFECT OF WAIVER OR WITHDRAWAL.—
A waiver of the right to appellate review or
the withdrawal of an appeal under this sec-
tion bars review under section 950f of this
title.

“§950d. Appeal by the United States

‘‘(a) INTERLOCUTORY APPEAL.—(1) Except as
provided in paragraph (2), in a trial by mili-
tary commission under this chapter, the
United States may take an interlocutory ap-
peal to the Court of Military Commission
Review of any order or ruling of the military
judge that—

““(A) terminates proceedings of the mili-
tary commission with respect to a charge or
specification;

“(B) excludes evidence that is substantial
proof of a fact material in the proceeding; or

“(C) relates to a matter under subsection
(@), (e), or (f) of section 949d of this title or
section 949j(c) of this title.

‘“(2) The United States may not appeal
under paragraph (1) an order or ruling that
is, or amounts to, a finding of not guilty by
the military commission with respect to a
charge or specification.

‘‘(b) NOTICE OF APPEAL.—The United States
shall take an appeal of an order or ruling
under subsection (a) by filing a notice of ap-
peal with the military judge within five days
after the date of such order or ruling.

‘‘(c) APPEAL.—An appeal under this section
shall be forwarded, by means specified in
regulations prescribed the Secretary of De-
fense, directly to the Court of Military Com-
mission Review. In ruling on an appeal under
this section, the Court may act only with re-
spect to matters of law.

“(d) APPEAL FROM ADVERSE RULING.—The
United States may appeal an adverse ruling
on an appeal under subsection (c) to the
United States Court of Appeals for the Dis-
trict of Columbia Circuit by filing a petition
for review in the Court of Appeals within 10
days after the date of such ruling. Review
under this subsection shall be at the discre-
tion of the Court of Appeals.

“§950e. Rehearings

‘‘(a) COMPOSITION OF MILITARY COMMISSION
FOR REHEARING.—Each rehearing under this
chapter shall take place before a military
commission under this chapter composed of
members who were not members of the mili-
tary commission which first heard the case.

‘“‘(b) SCOPE OF REHEARING.—(1) Upon a re-
hearing—



S10082

‘“(A) the accused may not be tried for any
offense of which he was found not guilty by
the first military commission; and

“(B) no sentence in excess of or more than
the original sentence may be imposed un-
less—

‘(i) the sentence is based upon a finding of
guilty of an offense not considered upon the
merits in the original proceedings; or

‘‘(ii) the sentence prescribed for the offense
is mandatory.

‘“(2) Upon a rehearing, if the sentence ap-
proved after the first military commission
was in accordance with a pretrial agreement
and the accused at the rehearing changes his
plea with respect to the charges or specifica-
tions upon which the pretrial agreement was
based, or otherwise does not comply with
pretrial agreement, the sentence as to those
charges or specifications may include any
punishment not in excess of that lawfully ad-
judged at the first military commission.
“§950f. Review by Court of Military Commis-

sion Review

‘‘(a) ESTABLISHMENT.—The Secretary of De-
fense shall establish a Court of Military
Commission Review which shall be composed
of one or more panels, and each such panel
shall be composed of not less than three ap-
pellate military judges. For the purpose of
reviewing military commission decisions
under this chapter, the court may sit in pan-
els or as a whole in accordance with rules
prescribed by the Secretary.

“(b) APPELLATE MILITARY JUDGES.—The
Secretary shall assign appellate military
judges to a Court of Military Commission
Review. Each appellate military judge shall
meet the qualifications for military judges
prescribed by section 948j(b) of this title or
shall be a civilian with comparable qualifica-
tions. No person may be serve as an appel-
late military judge in any case in which that
person acted as a military judge, counsel, or
reviewing official.

‘‘(c) CASES To BE REVIEWED.—The Court of
Military Commission Review, in accordance
with procedures prescribed under regulations
of the Secretary, shall review the record in
each case that is referred to the Court by the
convening authority under section 950c of
this title with respect to any matter of law
raised by the accused.

‘“(d) SCOPE OF REVIEW.—In a case reviewed
by the Court of Military Commission Review
under this section, the Court may act only
with respect to matters of law.

“§950g. Review by the United States Court of
Appeals for the District of Columbia Cir-
cuit and the Supreme Court
‘‘(a) EXCLUSIVE APPELLATE JURISDICTION.—

(1)(A) Except as provided in subparagraph

(B), the United States Court of Appeals for

the District of Columbia Circuit shall have

exclusive jurisdiction to determine the valid-

ity of a final judgment rendered by a mili-

tary commission (as approved by the con-

vening authority) under this chapter.

‘(B) The Court of Appeals may not review
the final judgment until all other appeals
under this chapter have been waived or ex-
hausted.

““(2) A petition for review must be filed by
the accused in the Court of Appeals not later
than 20 days after the date on which—

““(A) written notice of the final decision of
the Court of Military Commission Review is
served on the accused or on defense counsel;
or

‘“(B) the accused submits, in the form pre-
scribed by section 950c of this title, a written
notice waiving the right of the accused to re-
view by the Court of Military Commission
Review under section 950f of this title.

““(b) STANDARD FOR REVIEW.—In a case re-
viewed by it under this section, the Court of
Appeals may act only with respect to mat-
ters of law.
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‘‘(c) SCOPE OF REVIEW.—The jurisdiction of
the Court of Appeals on an appeal under sub-
section (a) shall be limited to the consider-
ation of—

‘(1) whether the final decision was con-
sistent with the standards and procedures
specified in this chapter; and

‘“(2) to the extent applicable, the Constitu-
tion and the laws of the United States.

‘“(d) SUPREME COURT.—The Supreme Court
may review by writ of certiorari the final
judgment of the Court of Appeals pursuant
to section 1257 of title 28.

“§950h. Appellate counsel

‘“(a) APPOINTMENT.—The Secretary of De-
fense shall, by regulation, establish proce-
dures for the appointment of appellate coun-
sel for the United States and for the accused
in military commissions under this chapter.
Appellate counsel shall meet the qualifica-
tions for counsel appearing before military
commissions under this chapter.

“(b) REPRESENTATION OF UNITED STATES.—
Appellate counsel appointed under sub-
section (a)—

‘(1) shall represent the United States in
any appeal or review proceeding under this
chapter before the Court of Military Com-
mission Review; and

‘“(2) may, when requested to do so by the
Attorney General in a case arising under this
chapter, represent the United States before
the United States Court of Appeals for the
District of Columbia Circuit or the Supreme
Court.

‘‘(c) REPRESENTATION OF ACCUSED.—The ac-
cused shall be represented by appellate coun-
sel appointed under subsection (a) before the
Court of Military Commission Review, the
United States Court of Appeals for the Dis-
trict of Columbia Circuit, and the Supreme
Court, and by civilian counsel if retained by
the accused. Any such civilian counsel shall
meet the qualifications under paragraph (3)
of section 949c(b) of this title for civilian
counsel appearing before military commis-
sions under this chapter and shall be subject
to the requirements of paragraph (4) of that
section.

“§950i. Execution of sentence; procedures for
execution of sentence of death

‘““(a) IN GENERAL.—The Secretary of De-
fense is authorized to carry out a sentence
imposed by a military commission under
this chapter in accordance with such proce-
dures as the Secretary may prescribe.

“(b) EXECUTION OF SENTENCE OF DEATH
ONLY UPON APPROVAL BY THE PRESIDENT.—If
the sentence of a military commission under
this chapter extends to death, that part of
the sentence providing for death may not be
executed until approved by the President. In
such a case, the President may commute,
remit, or suspend the sentence, or any part
thereof, as he sees fit.

“(c) EXECUTION OF SENTENCE OF DEATH
ONLY UPON FINAL JUDGMENT OF LEGALITY OF
PROCEEDINGS.—(1) If the sentence of a mili-
tary commission under this chapter extends
to death, the sentence may not be executed
until there is a final judgment as to the le-
gality of the proceedings (and with respect
to death, approval under subsection (b)).

“(2) A judgment as to legality of pro-
ceedings is final for purposes of paragraph (1)
when—

‘“(A) the time for the accused to file a peti-
tion for review by the Court of Appeals for
the District of Columbia Circuit has expired
and the accused has not filed a timely peti-
tion for such review and the case is not oth-
erwise under review by that Court; or

‘(B) review is completed in accordance
with the judgment of the United States
Court of Appeals for the District of Columbia
Circuit and—

‘(1) a petition for a writ of certiorari is not
timely filed;
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¢“(ii) such a petition is denied by the Su-
preme Court; or

‘‘(iii) review is otherwise completed in ac-
cordance with the judgment of the Supreme
Court.

‘(d) SUSPENSION OF SENTENCE.—The Sec-
retary of the Defense, or the convening au-
thority acting on the case (if other than the
Secretary), may suspend the execution of
any sentence or part thereof in the case, ex-
cept a sentence of death.

“§950k. Finality or proceedings, findings, and
sentences

‘“‘(a) FINALITY.—The appellate review of
records of trial provided by this chapter, and
the proceedings, findings, and sentences of
military commissions as approved, reviewed,
or affirmed as required by this chapter, are
final and conclusive. Orders publishing the
proceedings of military commissions under
this chapter are binding upon all depart-
ments, courts, agencies, and officers of the
United States, except as otherwise provided
by the President.

“(b) PROVISIONS OF CHAPTER SOLE BASIS
FOR REVIEW OF MILITARY COMMISSION PROCE-
DURES AND ACTIONS.—Except as otherwise
provided in this chapter and notwithstanding
any other provision of law (including section
2241 of title 28 or any other habeas corpus
provision), no court, justice, or judge shall
have jurisdiction to hear or consider any
claim or cause of action whatsoever, includ-
ing any action pending on or filed after the
date of the enactment of the Military Com-
missions Act of 2006, relating to the prosecu-
tion, trial, or judgment of a military com-
mission under this chapter, including chal-
lenges to the lawfulness of procedures of
military commissions under this chapter.
“SUBCHAPTER VII—PUNITIVE MATTERS
“Sec.

“950p. Statement of substantive offenses.
““950q. Principals.

“950r. Accessory after the fact.

*“950s. Conviction of lesser included offense.
““950t. Attempts.

“950u. Solicitation.

“950v. Crimes triable by military commis-
sions.

“950w. Perjury and obstruction of justice;
contempt.

“§ 950p. Statement of substantive offenses

‘‘(a) PURPOSE.—The provisions of this sub-
chapter codify offenses that have tradition-
ally been triable by military commissions.
This chapter does not establish new crimes
that did not exist before its enactment, but
rather codifies those crimes for trial by mili-
tary commission.

‘“(b) EFFECT.—Because the provisions of
this subchapter (including provisions that
incorporate definitions in other provisions of
law) are declarative of existing law, they do
not preclude trial for crimes that occurred
before the date of the enactment of this
chapter.

“§950q. Principals

‘““Any person is punishable as a principal
under this chapter who—

‘(1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands,
or procures its commission;

‘(2) causes an act to be done which if di-
rectly performed by him would be punishable
by this chapter; or

‘“(3) is a superior commander who, with re-
gard to acts punishable under this chapter,
knew, had reason to know, or should have
known, that a subordinate was about to com-
mit such acts or had done so and who failed
to take the necessary and reasonable meas-
ures to prevent such acts or to punish the
perpetrators thereof.

“§950r. Accessory after the fact

“Any person subject to this chapter who,

knowing that an offense punishable by this
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chapter has been committed, receives, com-
forts, or assists the offender in order to
hinder or prevent his apprehension, trial, or
punishment shall be punished as a military
commission under this chapter may direct.

“§950s. Conviction of lesser included offense

““An accused may be found guilty of an of-
fense necessarily included in the offense
charged or of an attempt to commit either
the offense charged or an attempt to commit
either the offense charged or an offense nec-
essarily included therein.

“§ 950t. Attempts

‘‘(a) IN GENERAL.—AnNy person subject to
this chapter who attempts to commit any of-
fense punishable by this chapter shall be
punished as a military commission under
this chapter may direct.

““(b) SCOPE OF OFFENSE.—An act, done with
specific intent to commit an offense under
this chapter, amounting to more than mere
preparation and tending, even though fail-
ing, to effect its commission, is an attempt
to commit that offense.

‘(c) EFFECT OF CONSUMMATION.—ANy per-
son subject to this chapter may be convicted
of an attempt to commit an offense although
it appears on the trial that the offense was
consummated.

“§ 950u. Solicitation

““Any person subject to this chapter who
solicits or advises another or others to com-
mit one or more substantive offenses triable
by military commission under this chapter
shall, if the offense solicited or advised is at-
tempted or committed, be punished with the
punishment provided for the commission of
the offense, but, if the offense solicited or
advised is not committed or attempted, he
shall be punished as a military commaission
under this chapter may direct.

“§950v. Crimes triable by military commis-
sions

‘‘(a) DEFINITIONS AND CONSTRUCTION.—In
this section:

(1) MILITARY OBJECTIVE.—The term ‘mili-
tary objective’ means—

‘“(A) combatants; and

‘(B) those objects during an armed con-
flict—

‘(i) which, by their nature, location, pur-
pose, or use, effectively contribute to the op-
posing force’s war-fighting or war-sustaining
capability; and

‘‘(ii) the total or partial destruction, cap-
ture, or neutralization of which would con-
stitute a definite military advantage to the
attacker under the circumstances at the
time of the attack.

‘“(2) PROTECTED PERSON.—The term ‘pro-
tected person’ means any person entitled to
protection under one or more of the Geneva
Conventions, including—

‘“(A) civilians not taking an active part in
hostilities;

‘(B) military personnel placed hors de
combat by sickness, wounds, or detention;
and

‘(C) military medical or
sonnel.

‘‘(3) PROTECTED PROPERTY.—The term ‘pro-
tected property’ means property specifically
protected by the law of war (such as build-
ings dedicated to religion, education, art,
science or charitable purposes, historic
monuments, hospitals, or places where the
sick and wounded are collected), if such
property is not being used for military pur-
poses or is not otherwise a military objec-
tive. Such term includes objects properly
identified by one of the distinctive emblems
of the Geneva Conventions, but does not in-
clude civilian property that is a military ob-
jective.

‘‘(4) CONSTRUCTION.—The intent specified
for an offense under paragraph (1), (2), (3), (4),

religious per-
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or (12) of subsection (b) precludes the appli-
cability of such offense with regard to—

‘“(A) collateral damage; or

‘“(B) death, damage, or injury incident to a
lawful attack.

“(b) OFFENSES.—The following offenses
shall be triable by military commission
under this chapter at any time without limi-
tation:

‘(1) MURDER OF PROTECTED PERSONS.—ANy
person subject to this chapter who inten-
tionally kills one or more protected persons
shall be punished by death or such other pun-
ishment as a military commission under this
chapter may direct.

‘“(2) ATTACKING CIVILIANS.—AnNy person sub-
ject to this chapter who intentionally en-
gages in an attack upon a civilian population
as such, or individual civilians not taking
active part in hostilities, shall be punished,
if death results to one or more of the vic-
tims, by death or such other punishment as
a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

“(3) ATTACKING CIVILIAN OBJECTS.—ANy
person subject to this chapter who inten-
tionally engages in an attack upon a civilian
object that is not a military objective shall
be punished as a military commission under
this chapter may direct.

““(4) ATTACKING PROTECTED PROPERTY.—ANy
person subject to this chapter who inten-
tionally engages in an attack upon protected
property shall be punished as a military
commission under this chapter may direct.

‘“(5) PILLAGING.—Any person subject to this
chapter who intentionally and in the absence
of military necessity appropriates or seizes
property for private or personal use, without
the consent of a person with authority to
permit such appropriation or seizure, shall
be punished as a military commission under
this chapter may direct.

‘“(6) DENYING QUARTER.—Any person sub-
ject to this chapter who, with effective com-
mand or control over subordinate groups, de-
clares, orders, or otherwise indicates to
those groups that there shall be no survivors
or surrender accepted, with the intent to
threaten an adversary or to conduct hos-
tilities such that there would be no survivors
or surrender accepted, shall be punished as a
military commission under this chapter may
direct.

‘“(7T) TAKING HOSTAGES.—Any person subject
to this chapter who, having knowingly seized
or detained one or more persons, threatens
to Kkill, injure, or continue to detain such
person or persons with the intent of compel-
ling any nation, person other than the hos-
tage, or group of persons to act or refrain
from acting as an explicit or implicit condi-
tion for the safety or release of such person
or persons, shall be punished, if death results
to one or more of the victims, by death or
such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to any of the vic-
tims, by such punishment, other than death,
as a military commission under this chapter
may direct.

‘(8) EMPLOYING POISON OR SIMILAR WEAP-
ONS.—Any person subject to this chapter who
intentionally, as a method of warfare, em-
ploys a substance or weapon that releases a
substance that causes death or serious and
lasting damage to health in the ordinary
course of events, through its asphyxiating,
bacteriological, or toxic properties, shall be
punished, if death results to one or more of
the victims, by death or such other punish-
ment as a military commission under this
chapter may direct, and, if death does not re-
sult to any of the victims, by such punish-
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ment, other than death, as a military com-
mission under this chapter may direct.

‘“(9) USING PROTECTED PERSONS AS A
SHIELD.—Any person subject to this chapter
who positions, or otherwise takes advantage
of, a protected person with the intent to
shield a military objective from attack, or to
shield, favor, or impede military operations,
shall be punished, if death results to one or
more of the victims, by death or such other
punishment as a military commission under
this chapter may direct, and, if death does
not result to any of the victims, by such pun-
ishment, other than death, as a military
commission under this chapter may direct.

‘(10) USING PROTECTED PROPERTY AS A
SHIELD.—Any person subject to this chapter
who positions, or otherwise takes advantage
of the location of, protected property with
the intent to shield a military objective
from attack, or to shield, favor, or impede
military operations, shall be punished as a
military commission under this chapter may
direct.

‘“(11) TORTURE.—

‘‘(A) OFFENSE.—Any person subject to this
chapter who commits an act specifically in-
tended to inflict severe physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions) upon
another person within his custody or phys-
ical control for the purpose of obtaining in-
formation or a confession, punishment, in-
timidation, coercion, or any reason based on
discrimination of any kind, shall be pun-
ished, if death results to one or more of the
victims, by death or such other punishment
as a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

‘“(B) SEVERE MENTAL PAIN OR SUFFERING DE-
FINED.—In this section, the term ‘severe
mental pain or suffering’ has the meaning
given that term in section 2340(2) of title 18.

‘(12) CRUEL OR INHUMAN TREATMENT.—

‘“‘(A) OFFENSE.—Any person subject to this
chapter who commits an act intended to in-
flict severe or serious physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions), in-
cluding serious physical abuse, upon another
within his custody or control shall be pun-
ished, if death results to the victim, by death
or such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to the victim, by
such punishment, other than death, as a
military commission under this chapter may
direct.

‘(B) DEFINITIONS.—In this paragraph:

‘(i) The term ‘serious physical pain or suf-
fering’ means bodily injury that involves—

“(I) a substantial risk of death;

“(IT) extreme physical pain;

‘(ITI) a burn or physical disfigurement of a
serious nature (other than cuts, abrasions, or
bruises); or

““(IV) significant loss or impairment of the
function of a bodily member, organ, or men-
tal faculty.

‘“(ii) The term ‘severe mental pain or suf-
fering’ has the meaning given that term in
section 2340(2) of title 18.

‘“(iii) The term ‘serious mental pain or suf-
fering’ has the meaning given the term ‘se-
vere mental pain or suffering’ in section
2340(2) of title 18, except that—

‘“(I) the term ‘serious’ shall replace the
term ‘severe’ where it appears; and

‘“(IT) as to conduct occurring after the date
of the enactment of the Military Commis-
sions Act of 2006, the term ‘serious and non-
transitory mental harm (which need not be
prolonged)’ shall replace the term ‘prolonged
mental harm’ where it appears.
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¢‘(13) INTENTIONALLY CAUSING SERIOUS BOD-
ILY INJURY.—

‘“(A) OFFENSE.—Any person subject to this
chapter who intentionally causes serious
bodily injury to one or more persons, includ-
ing lawful combatants, in violation of the
law of war shall be punished, if death results
to one or more of the victims, by death or
such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to any of the vic-
tims, by such punishment, other than death,
as a military commission under this chapter
may direct.

‘(B) SERIOUS BODILY INJURY DEFINED.—In
this paragraph, the term ‘serious bodily in-
jury’ means bodily injury which involves—

‘(i) a substantial risk of death;

‘“(ii) extreme physical pain;

‘“(iii) protracted and obvious disfigure-
ment; or

‘“(iv) protracted loss or impairment of the
function of a bodily member, organ, or men-
tal faculty.

‘“(14) MUTILATING OR MAIMING.—ANY person
subject to this chapter who intentionally in-
jures one or more protected persons by dis-
figuring the person or persons by any muti-
lation of the person or persons, or by perma-
nently disabling any member, limb, or organ
of the body of the person or persons, without
any legitimate medical or dental purpose,
shall be punished, if death results to one or
more of the victims, by death or such other
punishment as a military commission under
this chapter may direct, and, if death does
not result to any of the victims, by such pun-
ishment, other than death, as a military
commission under this chapter may direct.

‘“(15) MURDER IN VIOLATION OF THE LAW OF
WAR.—Any person subject to this chapter
who intentionally Kkills one or more persons,
including lawful combatants, in violation of
the law of war shall be punished by death or
such other punishment as a military com-
mission under this chapter may direct.

‘“(16) DESTRUCTION OF PROPERTY IN VIOLA-
TION OF THE LAW OF WAR.—Any person subject
to this chapter who intentionally destroys
property belonging to another person in vio-
lation of the law of war shall punished as a
military commission under this chapter may
direct.

‘“(17) USING TREACHERY OR PERFIDY.—Any
person subject to this chapter who, after in-
viting the confidence or belief of one or more
persons that they were entitled to, or obliged
to accord, protection under the law of war,
intentionally makes use of that confidence
or belief in killing, injuring, or capturing
such person or persons shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a mili-
tary commission under this chapter may di-
rect, and, if death does not result to any of
the victims, by such punishment, other than
death, as a military commission under this
chapter may direct.

¢‘(18) IMPROPERLY USING A FLAG OF TRUCE.—
Any person subject to this chapter who uses
a flag of truce to feign an intention to nego-
tiate, surrender, or otherwise suspend hos-
tilities when there is no such intention shall
be punished as a military commission under
this chapter may direct.

‘“(19) IMPROPERLY USING A DISTINCTIVE EM-
BLEM.—Any person subject to this chapter
who intentionally uses a distinctive emblem
recognized by the law of war for combatant
purposes in a manner prohibited by the law
of war shall be punished as a military com-
mission under this chapter may direct.

¢“(20) INTENTIONALLY MISTREATING A DEAD
BODY.—Any person subject to this chapter
who intentionally mistreats the body of a
dead person, without justification by legiti-
mate military necessity, shall be punished as
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a military commission under this chapter
may direct.

‘“(21) RAPE.—Any person subject to this
chapter who forcibly or with coercion or
threat of force wrongfully invades the body
of a person by penetrating, however slightly,
the anal or genital opening of the victim
with any part of the body of the accused, or
with any foreign object, shall be punished as
a military commission under this chapter
may direct.

‘“(22) SEXUAL ASSAULT OR ABUSE.—Any per-
son subject to this chapter who forcibly or
with coercion or threat of force engages in
sexual contact with one or more persons, or
causes one or more persons to engage in sex-
ual contact, shall be punished as a military
commission under this chapter may direct.

€“(23) HIJACKING OR HAZARDING A VESSEL OR
AIRCRAFT.—Any person subject to this chap-
ter who intentionally seizes, exercises unau-
thorized control over, or endangers the safe
navigation of a vessel or aircraft that is not
a legitimate military objective shall be pun-
ished, if death results to one or more of the
victims, by death or such other punishment
as a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

‘“(24) TERRORISM.—Any person subject to
this chapter who intentionally Kkills or in-
flicts great bodily harm on one or more pro-
tected persons, or intentionally engages in
an act that evinces a wanton disregard for
human life, in a manner calculated to influ-
ence or affect the conduct of government or
civilian population by intimidation or coer-
cion, or to retaliate against government con-
duct, shall be punished, if death results to
one or more of the victims, by death or such
other punishment as a military commission
under this chapter may direct, and, if death
does not result to any of the victims, by such
punishment, other than death, as a military
commission under this chapter may direct.

‘(25) PROVIDING MATERIAL SUPPORT FOR
TERRORISM.—

‘““(A) OFFENSE.—Any person subject to this
chapter who provides material support or re-
sources, knowing or intending that they are
to be used in preparation for, or in carrying
out, an act of terrorism (as set forth in para-
graph (24)), or who intentionally provides
material support or resources to an inter-
national terrorist organization engaged in
hostilities against the United States, know-
ing that such organization has engaged or
engages in terrorism (as so set forth), shall
be punished as a military commission under
this chapter may direct.

“(B) MATERIAL SUPPORT OR RESOURCES DE-
FINED.—In this paragraph, the term ‘mate-
rial support or resources’ has the meaning
given that term in section 2339A(b) of title
18.

¢“(26) WRONGFULLY AIDING THE ENEMY.—Any
person subject to this chapter who, in breach
of an allegiance or duty to the United
States, knowingly and intentionally aids an
enemy of the United States, or one of the co-
belligerents of the enemy, shall be punished
as a military commission under this chapter
may direct.

‘(27) SPYING.—Any person subject to this
chapter who with intent or reason to believe
that it is to be used to the injury of the
United States or to the advantage of a for-
eign power, collects or attempts to collect
information by clandestine means or while
acting under false pretenses, for the purpose
of conveying such information to an enemy
of the United States, or one of the co-bellig-
erents of the enemy, shall be punished by
death or such other punishment as a mili-
tary commission under this chapter may di-
rect.
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‘(28) CONSPIRACY.—Any person subject to
this chapter who conspires to commit one or
more substantive offenses triable by mili-
tary commission under this chapter, and who
knowingly does any overt act to effect the
object of the conspiracy, shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a mili-
tary commission under this chapter may di-
rect, and, if death does not result to any of
the victims, by such punishment, other than
death, as a military commission under this
chapter may direct.

“§950w. Perjury and obstruction of justice;
contempt

‘““(a) PERJURY AND OBSTRUCTION OF JUS-
TICE.—A military commission under this
chapter may try offenses and impose such
punishment as the military commission may
direct for perjury, false testimony, or ob-
struction of justice related to military com-
missions under this chapter.

‘““(b) CONTEMPT.—A military commission
under this chapter may punish for contempt
any person who uses any menacing word,
sign, or gesture in its presence, or who dis-
turbs its proceedings by any riot or dis-
order.”.

(2) TABLES OF CHAPTERS AMENDMENTS.—The
tables of chapters at the beginning of sub-
title A, and at the beginning of part II of
subtitle A, of title 10, United States Code,
are each amended by inserting after the item
relating to chapter 47 the following new
item:

“47A. Military Commissions .............. 948a.

(b) SUBMITTAL OF PROCEDURES TO CON-
GRESS.—Not later than 90 days after the date
of the enactment of this Act, the Secretary
of Defense shall submit to the Committees
on Armed Services of the Senate and the
House of Representatives a report setting
forth the procedures for military commis-
sions prescribed under chapter 47A of title 10,
United States Code (as added by subsection
(a)).

SEC. 4. AMENDMENTS TO UNIFORM CODE OF
MILITARY JUSTICE.

(a) CONFORMING AMENDMENTS.—Chapter 47
of title 10, United States Code (the Uniform
Code of Military Justice), is amended as fol-
lows:

(1) APPLICABILITY TO LAWFUL ENEMY COM-
BATANTS.—Section 802(a) (article 2(a)) is
amended by adding at the end the following
new paragraph:

‘“(13) Lawful enemy combatants (as that
term is defined in section 948a(2) of this title)
who violate the law of war.”.

(2) EXCLUSION OF APPLICABILITY TO CHAPTER
47A COMMISSIONS.—Sections 821, 828, 848,
850(a), 904, and 906 (articles 21, 28, 48, 50(a),
104, and 106) are amended by adding at the
end the following new sentence: ‘‘This sec-
tion does not apply to a military commission
established under chapter 47A of this title.”.

(3) INAPPLICABILITY OF REQUIREMENTS RE-
LATING TO REGULATIONS.—Section 836 (article
36(b)) is amended—

(A) in subsection (a), by inserting ‘‘, except
as provided in chapter 47A of this title,”
after ‘“‘but which may not’’; and

(B) in subsection (b), by inserting before
the period at the end ‘‘, except insofar as ap-
plicable to military commissions established
under chapter 47A of this title”.

(b) PUNITIVE ARTICLE OF CONSPIRACY.—Sec-
tion 881 of title 10, United States Code (arti-
cle 81 of the Uniform Code of Military Jus-
tice), is amended—

(1) by inserting ‘‘(a)”” before ‘‘Any person’’;
and

(2) by adding at the end the following new
subsection:

“(b) Any person subject to this chapter
who conspires with any other person to com-
mit an offense under the law of war, and who
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knowingly does an overt act to effect the ob-
ject of the conspiracy, shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a
court-martial or military commission may
direct, and, if death does not result to any of
the victims, by such punishment, other than
death, as a court-martial or military com-
mission may direct.”.
SEC. 5. TREATY OBLIGATIONS NOT ESTAB-
LISHING GROUNDS FOR CERTAIN
CLAIMS.

(a) IN GENERAL.—NoO person may invoke
the Geneva Conventions or any protocols
thereto in any habeas corpus or other civil
action or proceeding to which the United
States, or a current or former officer, em-
ployee, member of the Armed Forces, or
other agent of the United States is a party as
a source of rights in any court of the United
States or its States or territories.

(b) GENEVA CONVENTIONS DEFINED.—In this
section, the term ‘‘Geneva Conventions’
means—

(1) the Convention for the Amelioration of
the Condition of the Wounded and Sick in
Armed Forces in the Field, done at Geneva
August 12, 1949 (6 UST 3114);

(2) the Convention for the Amelioration of
the Condition of the Wounded, Sick, and
Shipwrecked Members of the Armed Forces
at Sea, done at Geneva August 12, 1949 (6
UST 3217);

(3) the Convention Relative to the Treat-
ment of Prisoners of War, done at Geneva
August 12, 1949 (6 UST 3316); and

(4) the Convention Relative to the Protec-
tion of Civilian Persons in Time of War, done
at Geneva August 12, 1949 (6 UST 3516).

SEC. 6. IMPLEMENTATION OF TREATY OBLIGA-
TIONS.

(a) IMPLEMENTATION OF TREATY OBLIGA-
TIONS.—

(1) IN GENERAL.—The acts enumerated in
subsection (d) of section 2441 of title 18,
United States Code, as added by subsection
(b) of this section, and in subsection (c) of
this section, constitute violations of com-
mon Article 3 of the Geneva Conventions
prohibited by United States law.

(2) PROHIBITION ON GRAVE BREACHES.—The
provisions of section 2441 of title 18, United
States Code, as amended by this section,
fully satisfy the obligation under Article 129
of the Third Geneva Convention for the
United States to provide effective penal
sanctions for grave breaches which are en-
compassed in common Article 3 in the con-
text of an armed conflict not of an inter-
national character. No foreign or inter-
national source of law shall supply a basis
for a rule of decision in the courts of the
United States in interpreting the prohibi-
tions enumerated in subsection (d) of such
section 2441.

(3) INTERPRETATION BY THE PRESIDENT.—

(A) As provided by the Constitution and by
this section, the President has the authority
for the United States to interpret the mean-
ing and application of the Geneva Conven-
tions and to promulgate higher standards
and administrative regulations for violations
of treaty obligations which are not grave
breaches of the Geneva Conventions.

(B) The President shall issue interpreta-
tions described by subparagraph (A) by Exec-
utive Order published in the Federal Reg-
ister.

(C) Any Executive Order published under
this paragraph shall be authoritative (except
as to grave breaches of common Article 3) as
a matter of United States law, in the same
manner as other administrative regulations.

(D) Nothing in this section shall be con-
strued to affect the constitutional functions
and responsibilities of Congress and the judi-
cial branch of the United States.

(4) DEFINITIONS.—In this subsection:

CONGRESSIONAL RECORD — SENATE

(A) GENEVA CONVENTIONS.—The term ‘‘Ge-
neva Conventions’ means—

(i) the Convention for the Amelioration of
the Condition of the Wounded and Sick in
Armed Forces in the Field, done at Geneva
August 12, 1949 (6 UST 3217);

(ii) the Convention for the Amelioration of
the Condition of the Wounded, Sick, and
Shipwrecked Members of the Armed Forces
at Sea, done at Geneva August 12, 1949 (6
UST 3217);

(iii) the Convention Relative to the Treat-
ment of Prisoners of War, done at Geneva
August 12, 1949 (6 UST 3316); and

(iv) the Convention Relative to the Protec-
tion of Civilian Persons in Time of War, done
at Geneva August 12, 1949 (6 UST 3516).

(B) THIRD GENEVA CONVENTION.—The term
“Third Geneva Convention’ means the inter-
national convention referred to in subpara-
graph (A)(iii).

(b) REVISION TO WAR CRIMES OFFENSE
UNDER FEDERAL CRIMINAL CODE.—

(1) IN GENERAL.—Section 2441 of title 18,
United States Code, is amended—

(A) in subsection (c), by striking paragraph
(3) and inserting the following new para-
graph (3):

‘“(3) which constitutes a grave breach of
common Article 3 (as defined in subsection
(d)) when committed in the context of and in
association with an armed conflict not of an
international character; or’’; and

(B) by adding at the end the following new
subsection:

““(d) COMMON ARTICLE 3 VIOLATIONS.—

‘(1) PROHIBITED CONDUCT.—In subsection
(c)(3), the term ‘grave breach of common Ar-
ticle 3° means any conduct (such conduct
constituting a grave breach of common Arti-
cle 3 of the international conventions done
at Geneva August 12, 1949), as follows:

‘“(A) TORTURE.—The act of a person who
commits, or conspires or attempts to com-
mit, an act specifically intended to inflict
severe physical or mental pain or suffering
(other than pain or suffering incidental to
lawful sanctions) upon another person within
his custody or physical control for the pur-
pose of obtaining information or a confes-
sion, punishment, intimidation, coercion, or
any reason based on discrimination of any
kind.

“(B) CRUEL OR INHUMAN TREATMENT.—The
act of a person who commits, or conspires or
attempts to commit, an act intended to in-
flict severe or serious physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions), in-
cluding serious physical abuse, upon another
within his custody or control.

“(C) PERFORMING BIOLOGICAL EXPERI-
MENTS.—The act of a person who subjects, or
conspires or attempts to subject, one or
more persons within his custody or physical
control to biological experiments without a
legitimate medical or dental purpose and in
so doing endangers the body or health of
such person or persons.

‘(D) MURDER.—The act of a person who in-
tentionally Kills, or conspires or attempts to
kill, or kills whether intentionally or unin-
tentionally in the course of committing any
other offense under this subsection, one or
more persons taking no active part in the
hostilities, including those placed out of
combat by sickness, wounds, detention, or
any other cause.

‘‘(E) MUTILATION OR MAIMING.—The act of a
person who intentionally injures, or con-
spires or attempts to injure, or injures
whether intentionally or unintentionally in
the course of committing any other offense
under this subsection, one or more persons
taking no active part in the hostilities, in-
cluding those placed out of combat by sick-
ness, wounds, detention, or any other cause,
by disfiguring the person or persons by any
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mutilation thereof or by permanently dis-
abling any member, limb, or organ of his
body, without any legitimate medical or
dental purpose.

“(F) INTENTIONALLY CAUSING SERIOUS BOD-
ILY INJURY.—The act of a person who inten-
tionally causes, or conspires or attempts to
cause, serious bodily injury to one or more
persons, including lawful combatants, in vio-
lation of the law of war.

‘(G) RAPE.—The act of a person who forc-
ibly or with coercion or threat of force
wrongfully invades, or conspires or attempts
to invade, the body of a person by pene-
trating, however slightly, the anal or genital
opening of the victim with any part of the
body of the accused, or with any foreign ob-
ject.

‘“(H) SEXUAL ASSAULT OR ABUSE.—The act
of a person who forcibly or with coercion or
threat of force engages, or conspires or at-
tempts to engage, in sexual contact with one
or more persons, or causes, or conspires or
attempts to cause, one or more persons to
engage in sexual contact.

“(I) TAKING HOSTAGES.—The act of a person
who, having knowingly seized or detained
one or more persons, threatens to kill, in-
jure, or continue to detain such person or
persons with the intent of compelling any
nation, person other than the hostage, or
group of persons to act or refrain from act-
ing as an explicit or implicit condition for
the safety or release of such person or per-
sons.

‘‘(2) DEFINITIONS.—In the case of an offense
under subsection (a) by reason of subsection
(©)(3)—

‘““(A) the term ‘severe mental pain or suf-
fering’ shall be applied for purposes of para-
graphs (1)(A) and (1)(B) in accordance with
the meaning given that term in section
2340(2) of this title;

‘“(B) the term ‘serious bodily injury’ shall
be applied for purposes of paragraph (1)(F) in
accordance with the meaning given that
term in section 113(b)(2) of this title;

‘(C) the term ‘sexual contact’ shall be ap-
plied for purposes of paragraph (1)(G) in ac-
cordance with the meaning given that term
in section 2246(3) of this title;

‘(D) the term ‘serious physical pain or suf-
fering’ shall be applied for purposes of para-
graph (1)(B) as meaning bodily injury that
involves—

‘(i) a substantial risk of death;

‘“(ii) extreme physical pain;

‘“(iii) a burn or physical disfigurement of a
serious nature (other than cuts, abrasions, or
bruises); or

‘‘(iv) significant loss or impairment of the
function of a bodily member, organ, or men-
tal faculty; and

‘““(E) the term ‘serious mental pain or suf-
fering’ shall be applied for purposes of para-
graph (1)(B) in accordance with the meaning
given the term ‘severe mental pain or suf-
fering’ (as defined in section 2340(2) of this
title), except that—

‘(i) the term ‘serious’ shall replace the
term ‘severe’ where it appears; and

‘“(ii) as to conduct occurring after the date
of the enactment of the Military Commis-
sions Act of 2006, the term ‘serious and non-
transitory mental harm (which need not be
prolonged)’ shall replace the term ‘prolonged
mental harm’ where it appears.

¢“(3) INAPPLICABILITY OF CERTAIN PROVISIONS
WITH RESPECT TO COLLATERAL DAMAGE OR IN-
CIDENT OF LAWFUL ATTACK.—The intent speci-
fied for the conduct stated in subparagraphs
(D), (E), and (F) or paragraph (1) precludes
the applicability of those subparagraphs to
an offense under subsection (a) by reasons of
subsection (c¢)(3) with respect to—

‘“(A) collateral damage; or

‘(B) death, damage, or injury incident to a
lawful attack.
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‘“(4) INAPPLICABILITY OF TAKING HOSTAGES
TO PRISONER EXCHANGE.—Paragraph (1)(I)
does not apply to an offense under subsection
(a) by reason of subsection (c)(3) in the case
of a prisoner exchange during wartime.”’.

2) RETROACTIVE APPLICABILITY.—The
amendments made by this subsection, except
as specified in subsection (d)(2)(E) of section
2441 of title 18, United States Code, shall
take effect as of November 26, 1997, as if en-
acted immediately after the amendments
made by section 583 of Public Law 105-118 (as
amended by section 4002(e)(7) of Public Law
107-273).

(c) ADDITIONAL PROHIBITION ON CRUEL, IN-
HUMAN, OR DEGRADING TREATMENT OR PUN-
ISHMENT.—

(1) IN GENERAL.—No individual in the cus-
tody or under the physical control of the
United States Government, regardless of na-
tionality or physical location, shall be sub-
ject to cruel, inhuman, or degrading treat-
ment or punishment.

(2) CRUEL, INHUMAN, OR DEGRADING TREAT-
MENT OR PUNISHMENT DEFINED.—In this sub-
section, the term ‘‘cruel, inhuman, or de-
grading treatment or punishment’’ means
cruel, unusual, and inhumane treatment or
punishment prohibited by the Fifth, Eighth,
and Fourteenth Amendments to the Con-
stitution of the United States, as defined in
the United States Reservations, Declarations
and Understandings to the United Nations
Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading
Treatment or Punishment done at New
York, December 10, 1984.

(3) COMPLIANCE.—The President shall take
action to ensure compliance with this sub-
section, including through the establishment
of administrative rules and procedures.

SEC. 7. HABEAS CORPUS MATTERS.

(a) IN GENERAL.—Section 2241 of title 28,
United States Code, is amended by striking
both the subsection (e) added by section
1005(e)(1) of Public Law 109-148 (119 Stat.
2742) and the subsection (e) added by added
by section 1405(e)(1) of Public Law 109-163
(119 Stat. 3477) and inserting the following
new subsection (e):

‘“(e)(1) No court, justice, or judge shall
have jurisdiction to hear or consider an ap-
plication for a writ of habeas corpus filed by
or on behalf of an alien detained by the
United States who has been determined by
the United States to have been properly de-
tained as an enemy combatant or is awaiting
such determination.

‘“(2) Except as provided in paragraphs (2)
and (3) of section 1005(e) of the Detainee
Treatment Act of 2005 (10 U.S.C. 801 note), no
court, justice, or judge shall have jurisdic-
tion to hear or consider any other action
against the United States or its agents relat-
ing to any aspect of the detention, transfer,
treatment, trial, or conditions of confine-
ment of an alien who is or was detained by
the United States and has been determined
by the United States to have been properly
detained as an enemy combatant or is await-
ing such determination.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of the enactment of this Act, and
shall apply to all cases, without exception,
pending on or after the date of the enact-
ment of this Act which relate to any aspect
of the detention, transfer, treatment, trial,
or conditions of detention of an alien de-
tained by the United States since September
11, 2001.

SEC. 8. REVISIONS TO DETAINEE TREATMENT
ACT OF 2005 RELATING TO PROTEC-
TION OF CERTAIN UNITED STATES
GOVERNMENT PERSONNEL.

(a) COUNSEL AND INVESTIGATIONS.—Section
1004(b) of the Detainee Treatment Act of 2005
(42 U.S.C. 2000dd-1(b)) is amended—
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(1) by striking ‘‘may provide’ and insert-
ing ‘‘shall provide’’;

(2) by inserting ‘‘or investigation’ after
‘“‘criminal prosecution’; and

(3) by inserting ‘‘whether before United
States courts or agencies, foreign courts or
agencies, or international courts or agen-
cies,” after ‘‘described in that subsection’.

(b) PROTECTION OF PERSONNEL.—Section
1004 of the Detainee Treatment Act of 2005
(42 U.S.C. 2000dd-1) shall apply with respect
to any criminal prosecution that—

(1) relates to the detention and interroga-
tion of aliens described in such section;

(2) is grounded in section 2441(c)(3) of title
18, United States Code; and

(3) relates to actions occurring between
September 11, 2001, and December 30, 2005.
SEC. 9. REVIEW OF JUDGMENTS OF MILITARY

COMMISSIONS.

Section 1005(e)(3) of the Detainee Treat-
ment Act of 2005 (title X of Public Law 109-
148; 119 Stat. 2740; 10 U.S.C. 801 note) is
amended—

(1) in subparagraph (A), by striking ‘‘pur-
suant to Military Commission Order No. 1.
dated August 31, 2005 (or any successor mili-
tary order)” and inserting ‘‘by a military
commission under chapter 47A of title 10,
United States Code’’;

(2) by striking subparagraph (B) and insert-
ing the following new subparagraph (B):

‘(B) GRANT OF REVIEW.—Review under this
paragraph shall be as of right.”’;

(3) in subparagraph (C)—

(A) in clause (i)—

(i) by striking ‘‘pursuant to the military
order’”’ and inserting ‘‘by a military commis-
sion’’; and

(ii) by striking
Cuba’’; and

(B) in clause (ii), by striking ‘‘pursuant to
such military order” and inserting ‘‘by the
military commission”; and

(4) in subparagraph (D)(i), by striking
‘‘specified in the military order” and insert-
ing ‘“‘specified for a military commission”.
SEC. 10. DETENTION COVERED BY REVIEW OF DE-

CISIONS OF COMBATANT STATUS RE-
VIEW TRIBUNALS OF PROPRIETY OF
DETENTION.

Section 1005(e)(2)(B)(i) of the Detainee
Treatment Act of 2005 (title X of Public Law
109-148; 119 Stat. 2742; 10 U.S.C. 801 note) is
amended by striking ‘‘the Department of De-
fense at Guantanamo Bay, Cuba’ and insert-
ing ‘““the United States”

SA 5037. Mr. FRIST proposed an
amendment to amendment SA 5036 pro-
posed by Mr. FRIST to the bill H.R. 6061,
to establish operational control over
the international land and maritime
borders of the United States; as fol-
lows:

At the end of the amendment, add the fol-
lowing:

This Act shall become effective 1 day after
the date of enactment.

SA 5038. Mr. FRIST proposed an
amendment to the bill H.R. 6061, to es-
tablish operational control over the
international land and maritime bor-
ders of the United States, as follows:

On page 7 line 10, after ‘‘Subsection (A)”’,
insert the following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Military Commissions Act of 2006,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Construction of Presidential author-
ity to establish military com-
missions.

‘““at Guantanamo Bay,
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Military commissions.

Amendments to Uniform Code of
Military Justice.

Treaty obligations not establishing
grounds for certain claims.
Implementation of treaty obliga-

tions.

Habeas corpus matters.

Revisions to Detainee Treatment Act
of 2005 relating to protection of
certain United States Govern-
ment personnel.

Sec. 3.
Sec. 4.

Sec. 5.
Sec. 6.

Sec. T.
Sec. 8.

Sec. 9. Review of judgments of military
commissions.
Sec. 10. Detention covered by review of deci-

sions of Combatant Status Re-
view Tribunals of propriety of
detention.

SEC. 2. CONSTRUCTION OF PRESIDENTIAL AU-
THORITY TO ESTABLISH MILITARY
COMMISSIONS.

The authority to establish military com-
missions under chapter 47A of title 10,
United States Code, as added by section 3(a),
may not be construed to alter or limit the
authority of the President under the Con-
stitution of the United States and laws of
the United States to establish military com-
missions for areas declared to be under mar-
tial law or in occupied territories should cir-
cumstances so require.

SEC. 3. MILITARY COMMISSIONS.

(a) MILITARY COMMISSIONS.—

(1) IN GENERAL.—Subtitle A of title 10,
United States Code, is amended by inserting
after chapter 47 the following new chapter:
“CHAPTER 47A—MILITARY COMMISSIONS

‘““Subchapter

“I. General Provisions .........cc..ccco.count 948a
“II. Composition of Military Com-
MISSIONS evniviiiiiiiiieicieceeeeas 948h
“IIT. Pre-Trial Procedure 948¢
“IV. Trial Procedure ...... 949a
V. Sentences ......ccooeeveeeveeiniiiiiinennns 949s
“VI. Post-Trial Procedure and Re-
view of Military Commissions ..... 950a
“VII. Punitive Matters ........cccceeuennne. 950p
“SUBCHAPTER I—GENERAL PROVISIONS
“Sec.
¢‘948a. Definitions.
¢“948b. Military commissions generally.
‘‘948c. Persons subject to military commis-
sions.
¢“948d. Jurisdiction of military commissions.
¢“948e. Annual report to congressional com-

mittees.
“§ 948a. Definitions

“In this chapter:

‘(1) UNLAWFUL ENEMY COMBATANT.—(A)
The term ‘unlawful enemy combatant’
means—

‘(i) a person who has engaged in hostilities
or who has purposefully and materially sup-
ported hostilities against the United States
or its co-belligerents who is not a lawful
enemy combatant (including a person who is
part of the Taliban, al Qaeda, or associated
forces); or

‘‘(ii) a person who, before, on, or after the
date of the enactment of the Military Com-
missions Act of 2006, has been determined to
be an unlawful enemy combatant by a Com-
batant Status Review Tribunal or another
competent tribunal established under the au-
thority of the President or the Secretary of
Defense.

‘“(B) CO-BELLIGERENT.—In this paragraph,
the term ‘co-belligerent’, with respect to the
United States, means any State or armed
force joining and directly engaged with the
United States in hostilities or directly sup-
porting hostilities against a common enemy.

‘(2) LAWFUL ENEMY COMBATANT.—The term
‘lawful enemy combatant’ means a person
who is—

‘““(A) a member of the regular forces of a
State party engaged in hostilities against
the United States;
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“(B) a member of a militia, volunteer
corps, or organized resistance movement be-
longing to a State party engaged in such
hostilities, which are under responsible com-
mand, wear a fixed distinctive sign recogniz-
able at a distance, carry their arms openly,
and abide by the law of war; or

‘“(C) a member of a regular armed force
who professes allegiance to a government en-
gaged in such hostilities, but not recognized
by the United States.

‘“(3) ALIEN.—The term ‘alien’ means a per-
son who is not a citizen of the United States.

‘“(4) CLASSIFIED INFORMATION.—The term
‘classified information’ means the following:

“(A) Any information or material that has
been determined by the United States Gov-
ernment pursuant to statute, Executive
order, or regulation to require protection
against unauthorized disclosure for reasons
of national security.

‘“(B) Any restricted data, as that term is
defined in section 11 y. of the Atomic Energy
Act of 1954 (42 U.S.C. 2014(y)).

‘(6) GENEVA CONVENTIONS.—The term ‘Ge-
neva Conventions’ means the international
conventions signed at Geneva on August 12,
1949.

“§948b. Military commissions generally

‘‘(a) PURPOSE.—This chapter establishes
procedures governing the use of military
commissions to try alien unlawful enemy
combatants engaged in hostilities against
the United States for violations of the law of
war and other offenses triable by military
commission.

““(b) AUTHORITY FOR MILITARY COMMISSIONS
UNDER THIS CHAPTER.—The President is au-
thorized to establish military commissions
under this chapter for offenses triable by
military commission as provided in this
chapter.

‘“(c) CONSTRUCTION OF PROVISIONS.—The
procedures for military commissions set
forth in this chapter are based upon the pro-
cedures for trial by general courts-martial
under chapter 47 of this title (the Uniform
Code of Military Justice). Chapter 47 of this
title does not, by its terms, apply to trial by
military commission except as specifically
provided in this chapter. The judicial con-
struction and application of that chapter are
not binding on military commissions estab-
lished under this chapter.

“(d) INAPPLICABILITY OF CERTAIN PROVI-
SIONS.—(1) The following provisions of this
title shall not apply to trial by military
commission under this chapter:

“(A) Section 810 (article 10 of the Uniform
Code of Military Justice), relating to speedy
trial, including any rule of courts-martial
relating to speedy trial.

‘“(B) Sections 831(a), (b), and (d) (articles
31(a), (b), and (d) of the Uniform Code of
Military Justice), relating to compulsory
self-incrimination.

“(C) Section 832 (article 32 of the Uniform
Code of Military Justice), relating to pre-
trial investigation.

*“(2) Other provisions of chapter 47 of this
title shall apply to trial by military commis-
sion under this chapter only to the extent
provided by this chapter.

‘‘(e) TREATMENT OF RULINGS AND PRECE-
DENTS.—The findings, holdings, interpreta-
tions, and other precedents of military com-
missions under this chapter may not be in-
troduced or considered in any hearing, trial,
or other proceeding of a court-martial con-
vened under chapter 47 of this title. The find-
ings, holdings, interpretations, and other
precedents of military commissions under
this chapter may not form the basis of any
holding, decision, or other determination of
a court-martial convened under that chap-
ter.

“(f) STATUS OF COMMISSIONS UNDER COM-
MON ARTICLE 3.—A military commission es-
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tablished under this chapter is a regularly
constituted court, affording all the necessary
‘judicial guarantees which are recognized as
indispensable by civilized peoples’ for pur-
poses of common Article 3 of the Geneva
Conventions.

‘“(g) GENEVA CONVENTIONS NOT ESTAB-
LISHING SOURCE OF RIGHTS.—No alien unlaw-
ful enemy combatant subject to trial by
military commission under this chapter may
invoke the Geneva Conventions as a source
of rights.

“§948c. Persons subject to military commis-
sions

“Any alien unlawful enemy combatant is
subject to trial by military commission
under this chapter.

“§948d. Jurisdiction of military commissions

‘‘(a) JURISDICTION.—A military commission
under this chapter shall have jurisdiction to
try any offense made punishable by this
chapter or the law of war when committed
by an alien unlawful enemy combatant be-
fore, on, or after September 11, 2001.

“(b) LAWFUL ENEMY COMBATANTS.—Mili-
tary commissions under this chapter shall
not have jurisdiction over lawful enemy
combatants. Lawful enemy combatants who
violate the law of war are subject to chapter
47 of this title. Courts-martial established
under that chapter shall have jurisdiction to
try a lawful enemy combatant for any of-
fense made punishable under this chapter.

‘“(c) DETERMINATION OF UNLAWFUL ENEMY
COMBATANT STATUS DISPOSITIVE.—A finding,
whether before, on, or after the date of the
enactment of the Military Commissions Act
of 2006, by a Combatant Status Review Tri-
bunal or another competent tribunal estab-
lished under the authority of the President
or the Secretary of Defense that a person is
an unlawful enemy combatant is dispositive
for purposes of jurisdiction for trial by mili-
tary commission under this chapter.

‘“(d) PUNISHMENTS.—A military commission
under this chapter may, under such limita-
tions as the Secretary of Defense may pre-
scribe, adjudge any punishment not forbid-
den by this chapter, including the penalty of
death when authorized under this chapter or
the law of war.

“§948e. Annual report to congressional com-
mittees

‘“‘(a) ANNUAL REPORT REQUIRED.—Not later
than December 31 each year, the Secretary of
Defense shall submit to the Committees on
Armed Services of the Senate and the House
of Representatives a report on any trials
conducted by military commissions under
this chapter during such year.

‘“(b) ForM.—Each report under this section
shall be submitted in unclassified form, but
may include a classified annex.

“SUBCHAPTER II—COMPOSITION OF
MILITARY COMMISSIONS

“Sec.

¢‘948h. Who may convene military commis-
sions.

‘‘948i. Who may serve on military commis-
sions.

€‘048j. Military judge of a military commis-
sion.

“‘948k. Detail of trial counsel and defense
counsel.

¢‘0481. Detail or employment of reporters and
interpreters.

€948m. Number of members; excuse of mem-
bers; absent and additional
members.
“§948h. Who may convene military commis-
sions
“Military commissions under this chapter
may be convened by the Secretary of Defense
or by any officer or official of the United
States designated by the Secretary for that
purpose.
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“§948i. Who may serve on military commis-
sions

‘“‘(a) IN GENERAL.—Any commissioned offi-
cer of the armed forces on active duty is eli-
gible to serve on a military commission
under this chapter.

‘“(b) DETAIL OF MEMBERS.—When convening
a military commission under this chapter,
the convening authority shall detail as mem-
bers of the commission such members of the
armed forces eligible under subsection (a), as
in the opinion of the convening authority,
are best qualified for the duty by reason of
age, education, training, experience, length
of service, and judicial temperament. No
member of an armed force is eligible to serve
as a member of a military commaission when
such member is the accuser or a witness for
the prosecution or has acted as an investi-
gator or counsel in the same case.

‘‘(c) EXCUSE OF MEMBERS.—Before a mili-
tary commission under this chapter is as-
sembled for the trial of a case, the convening
authority may excuse a member from par-
ticipating in the case.

“§948j. Military judge of a military commis-
sion

‘‘(a) DETAIL OF MILITARY JUDGE.—A mili-
tary judge shall be detailed to each military
commission under this chapter. The Sec-
retary of Defense shall prescribe regulations
providing for the manner in which military
judges are so detailed to military commis-
sions. The military judge shall preside over
each military commission to which he has
been detailed.

““(b) QUALIFICATIONS.—A military judge
shall be a commissioned officer of the armed
forces who is a member of the bar of a Fed-
eral court, or a member of the bar of the
highest court of a State, and who is certified
to be qualified for duty under section 826 of
this title (article 26 of the Uniform Code of
Military Justice) as a military judge in gen-
eral courts-martial by the Judge Advocate
General of the armed force of which such
military judge is a member.

“(c) INELIGIBILITY OF CERTAIN INDIVID-
UALS.—No person is eligible to act as mili-
tary judge in a case of a military commis-
sion under this chapter if he is the accuser or
a witness or has acted as investigator or a
counsel in the same case.

¢“(d) CONSULTATION WITH MEMBERS; INELIGI-
BILITY TO VOTE.—A military judge detailed
to a military commission under this chapter
may not consult with the members of the
commission except in the presence of the ac-
cused (except as otherwise provided in sec-
tion 949d of this title), trial counsel, and de-
fense counsel, nor may he vote with the
members of the commission.

‘‘(e) OTHER DUTIES.—A commissioned offi-
cer who is certified to be qualified for duty
as a military judge of a military commission
under this chapter may perform such other
duties as are assigned to him by or with the
approval of the Judge Advocate General of
the armed force of which such officer is a
member or the designee of such Judge Advo-
cate General.

¢“(f) PROHIBITION ON EVALUATION OF FITNESS
BY CONVENING AUTHORITY.—The convening
authority of a military commission under
this chapter shall not prepare or review any
report concerning the effectiveness, fitness,
or efficiency of a military judge detailed to
the military commission which relates to his
performance of duty as a military judge on
the military commission.

“§948k. Detail of trial counsel and defense
counsel

‘“‘(a) DETAIL OF COUNSEL GENERALLY.—(1)
Trial counsel and military defense counsel
shall be detailed for each military commis-
sion under this chapter.
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‘(2) Assistant trial counsel and assistant
and associate defense counsel may be de-
tailed for a military commission under this
chapter.

‘“(3) Military defense counsel for a military
commission under this chapter shall be de-
tailed as soon as practicable after the swear-
ing of charges against the accused.

‘“(4) The Secretary of Defense shall pre-
scribe regulations providing for the manner
in which trial counsel and military defense
counsel are detailed for military commis-
sions under this chapter and for the persons
who are authorized to detail such counsel for
such commissions.

‘““(b) TRIAL COUNSEL.—Subject to sub-
section (e), trial counsel detailed for a mili-
tary commission under this chapter must
be—

‘(1) a judge advocate (as that term is de-
fined in section 801 of this title (article 1 of
the Uniform Code of Military Justice) who—

““(A) is a graduate of an accredited law
school or is a member of the bar of a Federal
court or of the highest court of a State; and

‘“(B) is certified as competent to perform
duties as trial counsel before general courts-
martial by the Judge Advocate General of
the armed force of which he is a member; or

‘(2) a civilian who—

““(A) is a member of the bar of a Federal
court or of the highest court of a State; and

‘“(B) is otherwise qualified to practice be-
fore the military commission pursuant to
regulations prescribed by the Secretary of
Defense.

“(c) MILITARY DEFENSE COUNSEL.—Subject
to subsection (e), military defense counsel
detailed for a military commission under
this chapter must be a judge advocate (as so
defined) who is—

‘(1) a graduate of an accredited law school
or is a member of the bar of a Federal court
or of the highest court of a State; and

‘(2) certified as competent to perform du-
ties as defense counsel before general courts-
martial by the Judge Advocate General of
the armed force of which he is a member.

‘(d) CHIEF PROSECUTOR; CHIEF DEFENSE
COUNSEL.—(1) The Chief Prosecutor in a mili-
tary commission under this chapter shall
meet the requirements set forth in sub-
section (b)(1).

‘“(2) The Chief Defense Counsel in a mili-
tary commission under this chapter shall
meet the requirements set forth in sub-
section (c)(1).

‘“(e) INELIGIBILITY OF CERTAIN INDIVID-
UALS.—No person who has acted as an inves-
tigator, military judge, or member of a mili-
tary commission under this chapter in any
case may act later as trial counsel or mili-
tary defense counsel in the same case. No
person who has acted for the prosecution be-
fore a military commission under this chap-
ter may act later in the same case for the de-
fense, nor may any person who has acted for
the defense before a military commission
under this chapter act later in the same case
for the prosecution.

“§948l. Detail or employment of reporters
and interpreters

‘‘(a) COURT REPORTERS.—Under such regu-
lations as the Secretary of Defense may pre-
scribe, the convening authority of a military
commission under this chapter shall detail
to or employ for the commission qualified
court reporters, who shall make a verbatim
recording of the proceedings of and testi-
mony taken before the commission.

‘“(b) INTERPRETERS.—Under such regula-
tions as the Secretary of Defense may pre-
scribe, the convening authority of a military
commission under this chapter may detail to
or employ for the military commission inter-
preters who shall interpret for the commis-
sion and, as necessary, for trial counsel and
defense counsel and for the accused.
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‘‘(c) TRANSCRIPT; RECORD.—The transcript
of a military commission under this chapter
shall be under the control of the convening
authority of the commission, who shall also
be responsible for preparing the record of the
proceedings.

“§948m. Number of members; excuse of mem-
bers; absent and additional members

‘‘(a) NUMBER OF MEMBERS.—(1) A military
commission under this chapter shall, except
as provided in paragraph (2), have at least
five members.

‘“(2) In a case in which the accused before
a military commission under this chapter
may be sentenced to a penalty of death, the
military commission shall have the number
of members prescribed by section 949m(c) of
this title.

‘“(b) EXCUSE OF MEMBERS.—No member of a
military commission under this chapter may
be absent or excused after the military com-
mission has been assembled for the trial of a
case unless excused—

‘(1) as a result of challenge;

‘“(2) by the military judge for physical dis-
ability or other good cause; or

““(3) by order of the convening authority
for good cause.

“(c) ABSENT AND ADDITIONAL MEMBERS.—
Whenever a military commission under this
chapter is reduced below the number of
members required by subsection (a), the trial
may not proceed unless the convening au-
thority details new members sufficient to
provide not less than such number. The trial
may proceed with the new members present
after the recorded evidence previously intro-
duced before the members has been read to
the military commission in the presence of
the military judge, the accused (except as
provided in section 949d of this title), and
counsel for both sides.

“SUBCHAPTER III—PRE-TRIAL
PROCEDURE

“Sec.

“‘948¢. Charges and specifications.

¢‘948r. Compulsory self-incrimination prohib-
ited; treatment of statements
obtained by torture and other
statements.

¢‘948s. Service of charges.

“§948q. Charges and specifications

‘““(a) CHARGES AND  SPECIFICATIONS.—
Charges and specifications against an ac-
cused in a military commission under this
chapter shall be signed by a person subject
to chapter 47 of this title under oath before
a commissioned officer of the armed forces
authorized to administer oaths and shall
state—

‘(1) that the signer has personal knowl-
edge of, or reason to believe, the matters set
forth therein; and

‘“(2) that they are true in fact to the best
of the signer’s knowledge and belief.

““(b) NOTICE TO ACCUSED.—Upon the swear-
ing of the charges and specifications in ac-
cordance with subsection (a), the accused
shall be informed of the charges against him
as soon as practicable.

“§948r. Compulsory self-incrimination pro-
hibited; treatment of statements obtained
by torture and other statements

‘“(a) IN GENERAL.—No person shall be re-
quired to testify against himself at a pro-
ceeding of a military commission under this
chapter.

“(b) EXCLUSION OF STATEMENTS OBTAINED
BY TORTURE.—A statement obtained by use
of torture shall not be admissible in a mili-
tary commission under this chapter, except
against a person accused of torture as evi-
dence that the statement was made.

““(c) STATEMENTS OBTAINED BEFORE ENACT-
MENT OF DETAINEE TREATMENT ACT OF 2005.—
A statement obtained before December 30,
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2005 (the date of the enactment of the De-
fense Treatment Act of 2005) in which the de-
gree of coercion is disputed may be admitted
only if the military judge finds that—

‘(1) the totality of the circumstances ren-
ders the statement reliable and possessing
sufficient probative value; and

‘“(2) the interests of justice would best be
served by admission of the statement into
evidence.

‘(d) STATEMENTS OBTAINED AFTER ENACT-
MENT OF DETAINEE TREATMENT ACT OF 2005.—
A statement obtained on or after December
30, 2005 (the date of the enactment of the De-
fense Treatment Act of 2005) in which the de-
gree of coercion is disputed may be admitted
only if the military judge finds that—

‘(1) the totality of the circumstances ren-
ders the statement reliable and possessing
sufficient probative value;

‘(2) the interests of justice would best be
served by admission of the statement into
evidence; and

‘(3) the interrogation methods used to ob-
tain the statement do not violate the cruel,
unusual, or inhumane treatment or punish-
ment prohibited by the Fifth, Eighth, and
Fourteenth Amendments to the Constitution
of the United States.

“§ 948s. Service of charges
“The trial counsel assigned to a case be-
fore a military commission under this chap-
ter shall cause to be served upon the accused
and military defense counsel a copy of the
charges upon which trial is to be had. Such
charges shall be served in English and, if ap-
propriate, in another language that the ac-
cused understands. Such service shall be
made sufficiently in advance of trial to pre-
pare a defense.
“SUBCHAPTER IV—TRIAL PROCEDURE
“Sec.
¢949a. Rules.
¢949b. Unlawfully influencing action of mili-
tary commission.

¢949c. Duties of trial counsel and defense
counsel.

¢“949d. Sessions.

‘“949e. Continuances.

“‘949f. Challenges.

¢“949g. Oaths.

““949h. Former jeopardy.

‘049i. Pleas of the accused.

¢“949j. Opportunity to obtain witnesses and
other evidence.

““949k. Defense of lack of mental responsi-
bility.

¢“9491. Voting and rulings.

¢949m. Number of votes required.

“949n. Military commission to announce ac-
tion.

“9490. Record of trial.

“§949a. Rules

‘‘(a) PROCEDURES AND RULES OF EVI-
DENCE.—Pretrial, trial, and post-trial proce-
dures, including elements and modes of
proof, for cases triable by military commis-
sion under this chapter may be prescribed by
the Secretary of Defense, in consultation
with the Attorney General. Such procedures
shall, so far as the Secretary considers prac-
ticable or consistent with military or intel-
ligence activities, apply the principles of law
and the rules of evidence in trial by general
courts-martial. Such procedures and rules of
evidence may not be contrary to or incon-
sistent with this chapter.

‘““(b) RULES FOR MILITARY COMMISSION.—(1)
Notwithstanding any departures from the
law and the rules of evidence in trial by gen-
eral courts-martial authorized by subsection
(a), the procedures and rules of evidence in
trials by military commission under this
chapter shall include the following:

‘““(A) The accused shall be permitted to
present evidence in his defense, to cross-ex-
amine the witnesses who testify against him,
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and to respond to evidence admitted against
him on the issue of guilt or innocence and
for sentencing, as provided for by this chap-
ter.

‘“(B) The accused shall be present at all
sessions of the military commission (other
than those for deliberations or voting), ex-
cept when excluded under section 949d of this
title.

‘“(C) The accused shall receive the assist-
ance of counsel as provided for by section
948k.

‘(D) The accused shall be permitted to rep-
resent himself, as provided for by paragraph
3).

‘(2) In establishing procedures and rules of
evidence for military commission pro-
ceedings, the Secretary of Defense may pre-
scribe the following provisions:

‘“(A) Evidence shall be admissible if the
military judge determines that the evidence
would have probative value to a reasonable
person.

‘(B) Evidence shall not be excluded from
trial by military commission on the grounds
that the evidence was not seized pursuant to
a search warrant or other authorization.

‘“(C) A statement of the accused that is
otherwise admissible shall not be excluded
from trial by military commission on
grounds of alleged coercion or compulsory
self-incrimination so long as the evidence
complies with the provisions of section 948r
of this title.

‘(D) Evidence shall be admitted as authen-
tic so long as—

‘(i) the military judge of the military
commission determines that there is suffi-
cient basis to find that the evidence is what
it is claimed to be; and

‘“(ii) the military judge instructs the mem-
bers that they may consider any issue as to
authentication or identification of evidence
in determining the weight, if any, to be
given to the evidence.

‘“(E)(1) Except as provided in clause (ii),
hearsay evidence not otherwise admissible
under the rules of evidence applicable in
trial by general courts-martial may be ad-
mitted in a trial by military commission if
the proponent of the evidence makes known
to the adverse party, sufficiently in advance
to provide the adverse party with a fair op-
portunity to meet the evidence, the inten-
tion of the proponent to offer the evidence,
and the particulars of the evidence (includ-
ing information on the general cir-
cumstances under which the evidence was
obtained). The disclosure of evidence under
the preceding sentence is subject to the re-
quirements and limitations applicable to the
disclosure of classified information in sec-
tion 949j(c) of this title.

‘“(ii) Hearsay evidence not otherwise ad-
missible under the rules of evidence applica-
ble in trial by general courts-martial shall
not be admitted in a trial by military com-
mission if the party opposing the admission
of the evidence demonstrates that the evi-
dence is unreliable or lacking in probative
value.

‘“(F) The military judge shall exclude any
evidence the probative value of which is sub-
stantially outweighed—

‘(i) by the danger of unfair prejudice, con-
fusion of the issues, or misleading the com-
mission; or

“(ii) by considerations of undue delay,
waste of time, or needless presentation of cu-
mulative evidence.

“(3)(A) The accused in a military commis-
sion under this chapter who exercises the
right to self-representation under paragraph
(1)(D) shall conform his deportment and the
conduct of the defense to the rules of evi-
dence, procedure, and decorum applicable to
trials by military commission.
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‘(B) Failure of the accused to conform to
the rules described in subparagraph (A) may
result in a partial or total revocation by the
military judge of the right of self-representa-
tion under paragraph (1)(D). In such case, the
detailed defense counsel of the accused or an
appropriately authorized civilian counsel
shall perform the functions necessary for the
defense.

‘‘(c) DELEGATION OF AUTHORITY TO PRE-
SCRIBE REGULATIONS.—The Secretary of De-
fense may delegate the authority of the Sec-
retary to prescribe regulations under this
chapter.

“(d) NOTIFICATION TO CONGRESSIONAL COM-
MITTEES OF CHANGES TO PROCEDURES.—Not
later than 60 days before the date on which
any proposed modification of the procedures
in effect for military commissions under this
chapter goes into effect, the Secretary of De-
fense shall submit to the Committee on
Armed Services of the Senate and the Com-
mittee on Armed Services of the House of
Representatives a report describing the
modification.

“§949b. Unlawfully influencing action of mili-
tary commission

‘“(a) IN GENERAL.—(1) No authority con-
vening a military commission under this
chapter may censure, reprimand, or admon-
ish the military commission, or any member,
military judge, or counsel thereof, with re-
spect to the findings or sentence adjudged by
the military commission, or with respect to
any other exercises of its or his functions in
the conduct of the proceedings.

‘(2) No person may attempt to coerce or,
by any unauthorized means, influence—

‘“(A) the action of a military commission
under this chapter, or any member thereof,
in reaching the findings or sentence in any
case;

‘“(B) the action of any convening, approv-
ing, or reviewing authority with respect to
his judicial acts; or

‘“(C) the exercise of professional judgment
by trial counsel or defense counsel.

‘(3) Paragraphs (1) and (2) do not apply
with respect to—

‘“(A) general instructional or informational
courses in military justice if such courses
are designed solely for the purpose of in-
structing members of a command in the sub-
stantive and procedural aspects of military
commissions; or

‘“(B) statements and instructions given in
open proceedings by a military judge or
counsel.

““(b) PROHIBITION ON CONSIDERATION OF AC-
TIONS ON COMMISSION IN EVALUATION OF FIT-
NESS.—In the preparation of an effectiveness,
fitness, or efficiency report or any other re-
port or document used in whole or in part for
the purpose of determining whether a com-
missioned officer of the armed forces is
qualified to be advanced in grade, or in de-
termining the assignment or transfer of any
such officer or whether any such officer
should be retained on active duty, no person
may—

‘(1) consider or evaluate the performance
of duty of any member of a military commis-
sion under this chapter; or

‘“(2) give a less favorable rating or evalua-
tion to any commissioned officer because of
the zeal with which such officer, in acting as
counsel, represented any accused before a
military commission under this chapter.
“§949c. Duties of trial counsel and defense

counsel

‘‘(a) TRIAL COUNSEL.—The trial counsel of a
military commission under this chapter
shall prosecute in the name of the United
States.

“(b) DEFENSE COUNSEL.—(1) The accused
shall be represented in his defense before a
military commission under this chapter as
provided in this subsection.
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‘“(2) The accused shall be represented by
military counsel detailed under section 948k
of this title.

‘“(3) The accused may be represented by ci-
vilian counsel if retained by the accused, but
only if such civilian counsel—

“‘(A) is a United States citizen;

‘(B) is admitted to the practice of law in a
State, district, or possession of the United
States or before a Federal court;

‘(C) has not been the subject of any sanc-
tion of disciplinary action by any court, bar,
or other competent governmental authority
for relevant misconduct;

‘(D) has been determined to be eligible for
access to classified information that is clas-
sified at the level Secret or higher; and

‘“(E) has signed a written agreement to
comply with all applicable regulations or in-
structions for counsel, including any rules of
court for conduct during the proceedings.

‘‘(4) Civilian defense counsel shall protect
any classified information received during
the course of representation of the accused
in accordance with all applicable law gov-
erning the protection of classified informa-
tion and may not divulge such information
to any person not authorized to receive it.

‘() If the accused is represented by civil-
ian counsel, military counsel detailed shall
act as associate counsel.

‘(6) The accused is not entitled to be rep-
resented by more than one military counsel.
However, the person authorized under regu-
lations prescribed under section 948k of this
title to detail counsel, in that person’s sole
discretion, may detail additional military
counsel to represent the accused.

“(7) Defense counsel may cross-examine
each witness for the prosecution who testi-
fies before a military commission under this
chapter.

“§949d. Sessions

‘‘(a) SESSIONS WITHOUT PRESENCE OF MEM-
BERS.—(1) At any time after the service of
charges which have been referred for trial by
military commission under this chapter, the
military judge may call the military com-
mission into session without the presence of
the members for the purpose of—

““(A) hearing and determining motions
raising defenses or objections which are ca-
pable of determination without trial of the
issues raised by a plea of not guilty;

‘“(B) hearing and ruling upon any matter
which may be ruled upon by the military
judge under this chapter, whether or not the
matter is appropriate for later consideration
or decision by the members;

“(C) if permitted by regulations prescribed
by the Secretary of Defense, receiving the
pleas of the accused; and

‘(D) performing any other procedural func-
tion which may be performed by the military
judge under this chapter or under rules pre-
scribed pursuant to section 949a of this title
and which does not require the presence of
the members.

‘“(2) Except as provided in subsections (c)
and (e), any proceedings under paragraph (1)
shall—

““(A) be conducted in the presence of the
accused, defense counsel, and trial counsel;
and

‘(B) be made part of the record.

‘“(b) PROCEEDINGS IN PRESENCE OF AC-
CUSED.—Except as provided in subsections (c)
and (e), all proceedings of a military com-
mission under this chapter, including any
consultation of the members with the mili-
tary judge or counsel, shall—

‘(1) be in the presence of the accused, de-
fense counsel, and trial counsel; and

‘(2) be made a part of the record.

‘‘(c) DELIBERATION OR VOTE OF MEMBERS.—
When the members of a military commission
under this chapter deliberate or vote, only
the members may be present.
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‘“(d) CLOSURE OF PROCEEDINGS.—(1) The
military judge may close to the public all or
part of the proceedings of a military com-
mission under this chapter, but only in ac-
cordance with this subsection.

‘(2) The military judge may close to the
public all or a portion of the proceedings
under paragraph (1) only upon making a spe-
cific finding that such closure is necessary
to—

‘“(A) protect information the disclosure of
which could reasonably be expected to cause
damage to the national security, including
intelligence or law enforcement sources,
methods, or activities; or

‘(B) ensure the physical safety of individ-
uals.

‘(3) A finding under paragraph (2) may be
based upon a presentation, including a pres-
entation ex parte or in camera, by either
trial counsel or defense counsel.

‘‘(e) EXCLUSION OF ACCUSED FROM CERTAIN
PROCEEDINGS.—The military judge may ex-
clude the accused from any portion of a pro-
ceeding upon a determination that, after
being warned by the military judge, the ac-
cused persists in conduct that justifies exclu-
sion from the courtroom—

‘(1) to ensure the physical safety of indi-
viduals; or

‘“(2) to prevent disruption of the pro-
ceedings by the accused.

“(f) PROTECTION OF CLASSIFIED INFORMA-
TION.—

‘(1) NATIONAL SECURITY PRIVILEGE.—(A)
Classified information shall be protected and
is privileged from disclosure if disclosure
would be detrimental to the national secu-
rity. The rule in the preceding sentence ap-
plies to all stages of the proceedings of mili-
tary commissions under this chapter.

‘(B) The privilege referred to in subpara-
graph (A) may be claimed by the head of the
executive or military department or govern-
ment agency concerned based on a finding by
the head of that department or agency
that—

‘(i) the information is properly classified;
and

‘“(ii) disclosure of the information would be
detrimental to the national security.

‘(C) A person who may claim the privilege
referred to in subparagraph (A) may author-
ize a representative, witness, or trial counsel
to claim the privilege and make the finding
described in subparagraph (B) on behalf of
such person. The authority of the represent-
ative, witness, or trial counsel to do so is
presumed in the absence of evidence to the
contrary.

¢“(2) INTRODUCTION OF CLASSIFIED INFORMA-
TION.—

“(A) ALTERNATIVES TO DISCLOSURE.—To
protect classified information from disclo-
sure, the military judge, upon motion of
trial counsel, shall authorize, to the extent
practicable—

‘(i) the deletion of specified items of clas-
sified information from documents to be in-
troduced as evidence before the military
commission;

‘‘(ii) the substitution of a portion or sum-
mary of the information for such classified
documents; or

‘“(iii) the substitution of a statement of
relevant facts that the classified information
would tend to prove.

‘(B) PROTECTION OF SOURCES, METHODS, OR
ACTIVITIES.—The military judge, upon mo-
tion of trial counsel, shall permit trial coun-
sel to introduce otherwise admissible evi-
dence before the military commission, while
protecting from disclosure the sources,
methods, or activities by which the United
States acquired the evidence if the military
judge finds that (i) the sources, methods, or
activities by which the United States ac-
quired the evidence are classified, and (ii)
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the evidence is reliable. The military judge
may require trial counsel to present to the
military commission and the defense, to the
extent practicable and consistent with na-
tional security, an unclassified summary of
the sources, methods, or activities by which
the United States acquired the evidence.

“(C) ASSERTION OF NATIONAL SECURITY
PRIVILEGE AT TRIAL.—During the examina-
tion of any witness, trial counsel may object
to any question, line of inquiry, or motion to
admit evidence that would require the dis-
closure of classified information. Following
such an objection, the military judge shall
take suitable action to safeguard such classi-
fied information. Such action may include
the review of trial counsel’s claim of privi-
lege by the military judge in camera and on
an ex parte basis, and the delay of pro-
ceedings to permit trial counsel to consult
with the department or agency concerned as
to whether the national security privilege
should be asserted.

‘“(3) CONSIDERATION OF PRIVILEGE AND RE-
LATED MATERIALS.—A claim of privilege
under this subsection, and any materials
submitted in support thereof, shall, upon re-
quest of the Government, be considered by
the military judge in camera and shall not
be disclosed to the accused.

‘“(4) ADDITIONAL REGULATIONS.—The Sec-
retary of Defense may prescribe additional
regulations, consistent with this subsection,
for the use and protection of classified infor-
mation during proceedings of military com-
missions under this chapter. A report on any
regulations so prescribed, or modified, shall
be submitted to the Committees on Armed
Services of the Senate and the House of Rep-
resentatives not later than 60 days before the
date on which such regulations or modifica-
tions, as the case may be, go into effect.
“§949e. Continuances

“The military judge in a military commis-
sion under this chapter may, for reasonable
cause, grant a continuance to any party for
such time, and as often, as may appear to be
just.

“§949f. Challenges

‘“(a) CHALLENGES AUTHORIZED.—The mili-
tary judge and members of a military com-
mission under this chapter may be chal-
lenged by the accused or trial counsel for
cause stated to the commission. The mili-
tary judge shall determine the relevance and
validity of challenges for cause. The military
judge may not receive a challenge to more
than one person at a time. Challenges by
trial counsel shall ordinarily be presented
and decided before those by the accused are
offered.

“(b) PEREMPTORY CHALLENGES.—Each ac-
cused and the trial counsel are entitled to
one peremptory challenge. The military
judge may not be challenged except for
cause.

“(c) CHALLENGES AGAINST ADDITIONAL
MEMBERS.—Whenever additional members
are detailed to a military commission under
this chapter, and after any challenges for
cause against such additional members are
presented and decided, each accused and the
trial counsel are entitled to one peremptory
challenge against members not previously
subject to peremptory challenge.

“§949g. Oaths

‘“(a) IN GENERAL.—(1) Before performing
their respective duties in a military commis-
sion under this chapter, military judges,
members, trial counsel, defense counsel, re-
porters, and interpreters shall take an oath
to perform their duties faithfully.

‘“(2) The form of the oath required by para-
graph (1), the time and place of the taking
thereof, the manner of recording the same,
and whether the oath shall be taken for all
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cases in which duties are to be performed or
for a particular case, shall be as prescribed
in regulations of the Secretary of Defense.
Those regulations may provide that—

‘““(A) an oath to perform faithfully duties
as a military judge, trial counsel, or defense
counsel may be taken at any time by any
judge advocate or other person certified to
be qualified or competent for the duty; and

“(B) if such an oath is taken, such oath
need not again be taken at the time the
judge advocate or other person is detailed to
that duty.

‘“(b) WITNESSES.—Each witness before a
military commission under this chapter
shall be examined on oath.

“§949h. Former jeopardy

‘‘(a) IN GENERAL.—NO person may, without
his consent, be tried by a military commis-
sion under this chapter a second time for the
same offense.

‘“(b) SCOPE OF TRIAL.—No proceeding in
which the accused has been found guilty by
military commission under this chapter
upon any charge or specification is a trial in
the sense of this section until the finding of
guilty has become final after review of the
case has been fully completed.

“§ 949i. Pleas of the accused

‘“‘(a) ENTRY OF PLEA OF NOT GUILTY.—If an
accused in a military commission under this
chapter after a plea of guilty sets up matter
inconsistent with the plea, or if it appears
that the accused has entered the plea of
guilty through lack of understanding of its
meaning and effect, or if the accused fails or
refuses to plead, a plea of not guilty shall be
entered in the record, and the military com-
mission shall proceed as though the accused
had pleaded not guilty.

“(b) FINDING OF GUILT AFTER GUILTY
PLEA.—With respect to any charge or speci-
fication to which a plea of guilty has been
made by the accused in a military commis-
sion under this chapter and accepted by the
military judge, a finding of guilty of the
charge or specification may be entered im-
mediately without a vote. The finding shall
constitute the finding of the commission un-
less the plea of guilty is withdrawn prior to
announcement of the sentence, in which
event the proceedings shall continue as
though the accused had pleaded not guilty.

“§949j. Opportunity to obtain witnesses and
other evidence

‘‘(a) RIGHT OF DEFENSE COUNSEL.—Defense
counsel in a military commission under this
chapter shall have a reasonable opportunity
to obtain witnesses and other evidence as
provided in regulations prescribed by the
Secretary of Defense.

“(b) PROCESS FOR COMPULSION.—Process
issued in a military commission under this
chapter to compel witnesses to appear and
testify and to compel the production of other
evidence—

‘(1) shall be similar to that which courts
of the United States having criminal juris-
diction may lawfully issue; and

‘“(2) shall run to any place where the
United States shall have jurisdiction thereof.

‘(c) PROTECTION OF CLASSIFIED INFORMA-
TION.—(1) With respect to the discovery obli-
gations of trial counsel under this section,
the military judge, upon motion of trial
counsel, shall authorize, to the extent prac-
ticable—

‘“(A) the deletion of specified items of clas-
sified information from documents to be
made available to the accused;

‘(B) the substitution of a portion or sum-
mary of the information for such classified
documents; or

‘(C) the substitution of a statement admit-
ting relevant facts that the classified infor-
mation would tend to prove.
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‘(2) The military judge, upon motion of
trial counsel, shall authorize trial counsel,
in the course of complying with discovery
obligations under this section, to protect
from disclosure the sources, methods, or ac-
tivities by which the United States acquired
evidence if the military judge finds that the
sources, methods, or activities by which the
United States acquired such evidence are
classified. The military judge may require
trial counsel to provide, to the extent prac-
ticable, an unclassified summary of the
sources, methods, or activities by which the
United States acquired such evidence.

‘(d) EXCULPATORY EVIDENCE.—(1) As soon
as practicable, trial counsel shall disclose to
the defense the existence of any evidence
known to trial counsel that reasonably tends
to exculpate the accused. Where exculpatory
evidence is classified, the accused shall be
provided with an adequate substitute in ac-
cordance with the procedures under sub-
section (c).

‘(2) In this subsection, the term ‘evidence
known to trial counsel’, in the case of excul-
patory evidence, means exculpatory evidence
that the prosecution would be required to
disclose in a trial by general court-martial
under chapter 47 of this title.

“§949k. Defense of lack of mental responsi-
bility

‘‘(a) AFFIRMATIVE DEFENSE.—It is an af-
firmative defense in a trial by military com-
mission under this chapter that, at the time
of the commission of the acts constituting
the offense, the accused, as a result of a se-
vere mental disease or defect, was unable to
appreciate the nature and quality or the
wrongfulness of the acts. Mental disease or
defect does not otherwise constitute a de-
fense.

‘“(b) BURDEN OF PROOF.—The accused in a
military commission under this chapter has
the burden of proving the defense of lack of
mental responsibility by clear and con-
vincing evidence.

“(¢c) FINDINGS FOLLOWING ASSERTION OF DE-
FENSE.—Whenever lack of mental responsi-
bility of the accused with respect to an of-
fense is properly at issue in a military com-
mission under this chapter, the military
judge shall instruct the members of the com-
mission as to the defense of lack of mental
responsibility under this section and shall
charge them to find the accused—

(1) guilty;

‘(2) not guilty; or

““(3) subject to subsection (d), not guilty by
reason of lack of mental responsibility.

“(d) MAJORITY VOTE REQUIRED FOR FIND-
ING.—The accused shall be found not guilty
by reason of lack of mental responsibility
under subsection (¢)(3) only if a majority of
the members present at the time the vote is
taken determines that the defense of lack of
mental responsibility has been established.
“§9491. Voting and rulings

‘“(a) VOTE BY SECRET WRITTEN BALLOT.—
Voting by members of a military commis-
sion under this chapter on the findings and
on the sentence shall be by secret written
ballot.

“‘(b) RULINGS.—(1) The military judge in a
military commission under this chapter
shall rule upon all questions of law, includ-
ing the admissibility of evidence and all in-
terlocutory questions arising during the pro-
ceedings.

‘(2) Any ruling made by the military judge
upon a question of law or an interlocutory
question (other than the factual issue of
mental responsibility of the accused) is con-
clusive and constitutes the ruling of the
military commission. However, a military
judge may change his ruling at any time dur-
ing the trial.

“(c) INSTRUCTIONS PRIOR TO VOTE.—Before
a vote is taken of the findings of a military
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commission under this chapter, the military
judge shall, in the presence of the accused
and counsel, instruct the members as to the
elements of the offense and charge the mem-
bers—

‘(1) that the accused must be presumed to
be innocent until his guilt is established by
legal and competent evidence beyond a rea-
sonable doubt;

‘“(2) that in the case being considered, if
there is a reasonable doubt as to the guilt of
the accused, the doubt must be resolved in
favor of the accused and he must be acquit-
ted;

‘“(3) that, if there is reasonable doubt as to
the degree of guilt, the finding must be in a
lower degree as to which there is no reason-
able doubt; and

‘“(4) that the burden of proof to establish
the guilt of the accused beyond a reasonable
doubt is upon the United States.

“§949m. Number of votes required

‘‘(a) CONVICTION.—No person may be con-
victed by a military commission under this
chapter of any offense, except as provided in
section 949i(b) of this title or by concurrence
of two-thirds of the members present at the
time the vote is taken.

‘“(b) SENTENCES.—(1) No person may be sen-
tenced by a military commission to suffer
death, except insofar as—

‘“(A) the penalty of death is expressly au-
thorized under this chapter or the law of war
for an offense of which the accused has been
found guilty;

‘(B) trial counsel expressly sought the
penalty of death by filing an appropriate no-
tice in advance of trial;

““(C) the accused is convicted of the offense
by the concurrence of all the members
present at the time the vote is taken; and

‘(D) all the members present at the time
the vote is taken concur in the sentence of
death.

‘“(2) No person may be sentenced to life im-
prisonment, or to confinement for more than
10 years, by a military commission under
this chapter except by the concurrence of
three-fourths of the members present at the
time the vote is taken.

‘“(3) All other sentences shall be deter-
mined by a military commission by the con-
currence of two-thirds of the members
present at the time the vote is taken.

“(c) NUMBER OF MEMBERS REQUIRED FOR
PENALTY OF DEATH.—(1) Except as provided
in paragraph (2), in a case in which the pen-
alty of death is sought, the number of mem-
bers of the military commission under this
chapter shall be not less than 12.

‘(2) In any case described in paragraph (1)
in which 12 members are not reasonably
available because of physical conditions or
military exigencies, the convening authority
shall specify a lesser number of members for
the military commission (but not fewer than
9 members), and the military commission
may be assembled, and the trial held, with
not fewer than the number of members so
specified. In such a case, the convening au-
thority shall make a detailed written state-
ment, to be appended to the record, stating
why a greater number of members were not
reasonably available.

“§949n. Military commission to announce ac-
tion

‘A military commission under this chapter
shall announce its findings and sentence to
the parties as soon as determined.

“§9490. Record of trial

‘“(a) RECORD; AUTHENTICATION.—Each mili-
tary commission under this chapter shall
keep a separate, verbatim, record of the pro-
ceedings in each case brought before it, and
the record shall be authenticated by the sig-
nature of the military judge. If the record
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cannot be authenticated by the military
judge by reason of his death, disability, or
absence, it shall be authenticated by the sig-
nature of the trial counsel or by a member of
the commission if the trial counsel is unable
to authenticate it by reason of his death, dis-
ability, or absence. Where appropriate, and
as provided in regulations prescribed by the
Secretary of Defense, the record of a mili-
tary commission under this chapter may
contain a classified annex.

‘“(b) COMPLETE RECORD REQUIRED.—A com-
plete record of the proceedings and testi-
mony shall be prepared in every military
commission under this chapter.

“(c) PROVISION OF COPY TO ACCUSED.—A
copy of the record of the proceedings of the
military commission under this chapter
shall be given the accused as soon as it is au-
thenticated. If the record contains classified
information, or a classified annex, the ac-
cused shall be given a redacted version of the
record consistent with the requirements of
section 949d of this title. Defense counsel
shall have access to the unredacted record,
as provided in regulations prescribed by the
Secretary of Defense.

“SUBCHAPTER V—SENTENCES
“Sec.
¢“949s. Cruel or unusual punishments prohib-
ited.
£‘949t. Maximum limits.
“‘949u. Execution of confinement.
“§949s. Cruel or unusual punishments pro-
hibited

“Punishment by flogging, or by branding,
marking, or tattooing on the body, or any
other cruel or unusual punishment, may not
be adjudged by a military commission under
this chapter or inflicted under this chapter
upon any person subject to this chapter. The
use of irons, single or double, except for the
purpose of safe custody, is prohibited under
this chapter.

“§ 949t. Maximum limits

‘“The punishment which a military com-
mission under this chapter may direct for an
offense may not exceed such limits as the
President or Secretary of Defense may pre-
scribe for that offense.

“§949u. Execution of confinement

‘“‘(a) IN GENERAL.—Under such regulations
as the Secretary of Defense may prescribe, a
sentence of confinement adjudged by a mili-
tary commission under this chapter may be
carried into execution by confinement—

‘(1) in any place of confinement under the
control of any of the armed forces; or

‘(2) in any penal or correctional institu-
tion under the control of the United States
or its allies, or which the United States may
be allowed to use.

“(b) TREATMENT DURING CONFINEMENT BY
OTHER THAN THE ARMED FORCES.—Persons
confined under subsection (a)(2) in a penal or
correctional institution not under the con-
trol of an armed force are subject to the
same discipline and treatment as persons
confined or committed by the courts of the
United States or of the State, District of Co-
lumbia, or place in which the institution is
situated.

“SUBCHAPTER VI—POST-TRIAL PROCE-

DURE AND REVIEW OF MILITARY COM-

MISSIONS

‘“Sec.

““950a. Error of law; lesser included offense.

““950b. Review by the convening authority.

““950c. Appellate referral; waiver or with-
drawal of appeal.

¢950d. Appeal by the United States.

‘‘950e. Rehearings.

¢“950f. Review by Court of Military Commis-
sion Review.

‘“950g. Review by the United States Court of

Appeals for the District of Co-
lumbia Circuit and the Su-
preme Court.
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‘‘950h. Appellate counsel.

“‘950i. Execution of sentence; procedures for
execution of sentence of death.

¢“950j. Finality or proceedings, findings, and
sentences.

“§950a. Error of law; lesser included offense

‘‘(a) ERROR OF LAW.—A finding or sentence
of a military commission under this chapter
may not be held incorrect on the ground of
an error of law unless the error materially
prejudices the substantial rights of the ac-
cused.

‘“(b) LESSER INCLUDED OFFENSE.—Any re-
viewing authority with the power to approve
or affirm a finding of guilty by a military
commission under this chapter may approve
or affirm, instead, so much of the finding as
includes a lesser included offense.

“§950b. Review by the convening authority

‘“(a) NOTICE TO CONVENING AUTHORITY OF
FINDINGS AND SENTENCE.—The findings and
sentence of a military commission under
this chapter shall be reported in writing
promptly to the convening authority after
the announcement of the sentence.

““(b) SUBMITTAL OF MATTERS BY ACCUSED TO
CONVENING AUTHORITY.—(1) The accused may
submit to the convening authority matters
for consideration by the convening authority
with respect to the findings and the sentence
of the military commission under this chap-

ter.

““(2)(A) Except as provided in subparagraph
(B), a submittal under paragraph (1) shall be
made in writing within 20 days after the ac-
cused has been given an authenticated record
of trial under section 9490(c) of this title.

‘“(B) If the accused shows that additional
time is required for the accused to make a
submittal under paragraph (1), the convening
authority may, for good cause, extend the
applicable period under subparagraph (A) for
not more than an additional 20 days.

““(3) The accused may waive his right to
make a submittal to the convening author-
ity under paragraph (1). Such a waiver shall
be made in writing and may not be revoked.
For the purposes of subsection (c)(2), the
time within which the accused may make a
submittal under this subsection shall be
deemed to have expired upon the submittal
of a waiver under this paragraph to the con-
vening authority.

‘‘(c) ACTION BY CONVENING AUTHORITY.—(1)
The authority under this subsection to mod-
ify the findings and sentence of a military
commission under this chapter is a matter of
the sole discretion and prerogative of the
convening authority.

‘“(2)(A) The convening authority shall take
action on the sentence of a military commis-
sion under this chapter.

‘“(B) Subject to regulations prescribed by
the Secretary of Defense, action on the sen-
tence under this paragraph may be taken
only after consideration of any matters sub-
mitted by the accused under subsection (b)
or after the time for submitting such mat-
ters expires, whichever is earlier.

‘(C) In taking action under this paragraph,
the convening authority may, in his sole dis-
cretion, approve, disapprove, commute, or
suspend the sentence in whole or in part. The
convening authority may not increase a sen-
tence beyond that which is found by the
military commission.

‘“(3) The convening authority is not re-
quired to take action on the findings of a
military commission under this chapter. If
the convening authority takes action on the
findings, the convening authority may, in
his sole discretion, may—

‘“(A) dismiss any charge or specification by
setting aside a finding of guilty thereto; or

‘(B) change a finding of guilty to a charge
to a finding of guilty to an offense that is a
lesser included offense of the offense stated
in the charge.
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‘“(4) The convening authority shall serve
on the accused or on defense counsel notice
of any action taken by the convening au-
thority under this subsection.

““(d) ORDER OF REVISION OR REHEARING.—(1)
Subject to paragraphs (2) and (3), the con-
vening authority of a military commission
under this chapter may, in his sole discre-
tion, order a proceeding in revision or a re-
hearing.

‘“(2)(A) Except as provided in subparagraph
(B), a proceeding in revision may be ordered
by the convening authority if—

‘(i) there is an apparent error or omission
in the record; or

‘“(ii) the record shows improper or incon-
sistent action by the military commission
with respect to the findings or sentence that
can be rectified without material prejudice
to the substantial rights of the accused.

‘(B) In no case may a proceeding in revi-
sion—

‘(1) reconsider a finding of not guilty of a
specification or a ruling which amounts to a
finding of not guilty;

‘“(i1) reconsider a finding of not guilty of
any charge, unless there has been a finding
of guilty under a specification laid under
that charge, which sufficiently alleges a vio-
lation; or

‘“(iii) increase the severity of the sentence
unless the sentence prescribed for the offense
is mandatory.

“(3) A rehearing may be ordered by the
convening authority if the convening author-
ity disapproves the findings and sentence
and states the reasons for disapproval of the
findings. If the convening authority dis-
approves the finding and sentence and does
not order a rehearing, the convening author-
ity shall dismiss the charges. A rehearing as
to the findings may not be ordered by the
convening authority when there is a lack of
sufficient evidence in the record to support
the findings. A rehearing as to the sentence
may be ordered by the convening authority
if the convening authority disapproves the
sentence.

“§950c. Appellate referral; waiver or with-
drawal of appeal

‘“(a) AUTOMATIC REFERRAL FOR APPELLATE
REVIEW.—Except as provided under sub-
section (b), in each case in which the final
decision of a military commission (as ap-
proved by the convening authority) includes
a finding of guilty, the convening authority
shall refer the case to the Court of Military
Commission Review. Any such referral shall
be made in accordance with procedures pre-
scribed under regulations of the Secretary.

“(b) WAIVER OF RIGHT OF REVIEW.—(1) In
each case subject to appellate review under
section 950f of this title, except a case in
which the sentence as approved under sec-
tion 950b of this title extends to death, the
accused may file with the convening author-
ity a statement expressly waiving the right
of the accused to such review.

‘(2) A waiver under paragraph (1) shall be
signed by both the accused and a defense
counsel.

“(3) A waiver under paragraph (1) must be
filed, if at all, within 10 days after notice on
the action is served on the accused or on de-
fense counsel under section 950b(c)(4) of this
title. The convening authority, for good
cause, may extend the period for such filing
by not more than 30 days.

“(c) WITHDRAWAL OF APPEAL.—Except in a
case in which the sentence as approved under
section 950b of this title extends to death,
the accused may withdraw an appeal at any
time.

“(d) EFFECT OF WAIVER OR WITHDRAWAL.—
A waiver of the right to appellate review or
the withdrawal of an appeal under this sec-
tion bars review under section 950f of this
title.
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“§950d. Appeal by the United States

“‘(a) INTERLOCUTORY APPEAL.—(1) Except as
provided in paragraph (2), in a trial by mili-
tary commission under this chapter, the
United States may take an interlocutory ap-
peal to the Court of Military Commission
Review of any order or ruling of the military
judge that—

““(A) terminates proceedings of the mili-
tary commission with respect to a charge or
specification;

“(B) excludes evidence that is substantial
proof of a fact material in the proceeding; or

‘“(C) relates to a matter under subsection
(@), (e), or (f) of section 949d of this title or
section 949j(c) of this title.

‘“(2) The United States may not appeal
under paragraph (1) an order or ruling that
is, or amounts to, a finding of not guilty by
the military commission with respect to a
charge or specification.

‘“(b) NOTICE OF APPEAL.—The United States
shall take an appeal of an order or ruling
under subsection (a) by filing a notice of ap-
peal with the military judge within five days
after the date of such order or ruling.

‘‘(c) APPEAL.—An appeal under this section
shall be forwarded, by means specified in
regulations prescribed the Secretary of De-
fense, directly to the Court of Military Com-
mission Review. In ruling on an appeal under
this section, the Court may act only with re-
spect to matters of law.

“(d) APPEAL FROM ADVERSE RULING.—The
United States may appeal an adverse ruling
on an appeal under subsection (c) to the
United States Court of Appeals for the Dis-
trict of Columbia Circuit by filing a petition
for review in the Court of Appeals within 10
days after the date of such ruling. Review
under this subsection shall be at the discre-
tion of the Court of Appeals.

“§950e. Rehearings

‘‘(a) COMPOSITION OF MILITARY COMMISSION
FOR REHEARING.—Each rehearing under this
chapter shall take place before a military
commission under this chapter composed of
members who were not members of the mili-
tary commission which first heard the case.

‘‘(b) SCOPE OF REHEARING.—(1) Upon a re-
hearing—

‘“(A) the accused may not be tried for any
offense of which he was found not guilty by
the first military commission; and

‘“(B) no sentence in excess of or more than
the original sentence may be imposed un-
less—

‘‘(i) the sentence is based upon a finding of
guilty of an offense not considered upon the
merits in the original proceedings; or

‘‘(ii) the sentence prescribed for the offense
is mandatory.

‘(2) Upon a rehearing, if the sentence ap-
proved after the first military commission
was in accordance with a pretrial agreement
and the accused at the rehearing changes his
plea with respect to the charges or specifica-
tions upon which the pretrial agreement was
based, or otherwise does not comply with
pretrial agreement, the sentence as to those
charges or specifications may include any
punishment not in excess of that lawfully ad-
judged at the first military commission.
“§950f. Review by Court of Military Commis-

sion Review

‘‘(a) ESTABLISHMENT.—The Secretary of De-
fense shall establish a Court of Military
Commission Review which shall be composed
of one or more panels, and each such panel
shall be composed of not less than three ap-
pellate military judges. For the purpose of
reviewing military commission decisions
under this chapter, the court may sit in pan-
els or as a whole in accordance with rules
prescribed by the Secretary.

“(b) APPELLATE MILITARY JUDGES.—The
Secretary shall assign appellate military
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judges to a Court of Military Commission
Review. Each appellate military judge shall
meet the qualifications for military judges
prescribed by section 948j(b) of this title or
shall be a civilian with comparable qualifica-
tions. No person may be serve as an appel-
late military judge in any case in which that
person acted as a military judge, counsel, or
reviewing official.

‘“(c) CASES TO BE REVIEWED.—The Court of
Military Commission Review, in accordance
with procedures prescribed under regulations
of the Secretary, shall review the record in
each case that is referred to the Court by the
convening authority under section 950c of
this title with respect to any matter of law
raised by the accused.

‘“(d) SCOPE OF REVIEW.—In a case reviewed
by the Court of Military Commission Review
under this section, the Court may act only
with respect to matters of law.

“§950g. Review by the United States Court of
Appeals for the District of Columbia Cir-
cuit and the Supreme Court
‘‘(a) EXCLUSIVE APPELLATE JURISDICTION.—

(1)(A) Except as provided in subparagraph

(B), the United States Court of Appeals for

the District of Columbia Circuit shall have

exclusive jurisdiction to determine the valid-

ity of a final judgment rendered by a mili-

tary commission (as approved by the con-

vening authority) under this chapter.

‘(B) The Court of Appeals may not review
the final judgment until all other appeals
under this chapter have been waived or ex-
hausted.

‘(2) A petition for review must be filed by
the accused in the Court of Appeals not later
than 20 days after the date on which—

““(A) written notice of the final decision of
the Court of Military Commission Review is
served on the accused or on defense counsel;
or

‘“(B) the accused submits, in the form pre-
scribed by section 950c of this title, a written
notice waiving the right of the accused to re-
view by the Court of Military Commission
Review under section 950f of this title.

‘“‘(b) STANDARD FOR REVIEW.—In a case re-
viewed by it under this section, the Court of
Appeals may act only with respect to mat-
ters of law.

‘‘(c) SCOPE OF REVIEW.—The jurisdiction of
the Court of Appeals on an appeal under sub-
section (a) shall be limited to the consider-
ation of—

‘(1) whether the final decision was con-
sistent with the standards and procedures
specified in this chapter; and

‘“(2) to the extent applicable, the Constitu-
tion and the laws of the United States.

‘(d) SUPREME COURT.—The Supreme Court
may review by writ of certiorari the final
judgment of the Court of Appeals pursuant
to section 1257 of title 28.

“§950h. Appellate counsel
‘‘(a) APPOINTMENT.—The Secretary of De-

fense shall, by regulation, establish proce-

dures for the appointment of appellate coun-
sel for the United States and for the accused
in military commissions under this chapter.

Appellate counsel shall meet the qualifica-

tions for counsel appearing before military

commissions under this chapter.

“‘(b) REPRESENTATION OF UNITED STATES.—
Appellate counsel appointed under sub-
section (a)—

‘(1) shall represent the United States in
any appeal or review proceeding under this
chapter before the Court of Military Com-
mission Review; and

‘(2) may, when requested to do so by the
Attorney General in a case arising under this
chapter, represent the United States before
the United States Court of Appeals for the
District of Columbia Circuit or the Supreme
Court.
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‘‘(c) REPRESENTATION OF ACCUSED.—The ac-
cused shall be represented by appellate coun-
sel appointed under subsection (a) before the
Court of Military Commission Review, the
United States Court of Appeals for the Dis-
trict of Columbia Circuit, and the Supreme
Court, and by civilian counsel if retained by
the accused. Any such civilian counsel shall
meet the qualifications under paragraph (3)
of section 949c(b) of this title for civilian
counsel appearing before military commis-
sions under this chapter and shall be subject
to the requirements of paragraph (4) of that
section.

“§950i. Execution of sentence; procedures for
execution of sentence of death

‘‘(a) IN GENERAL.—The Secretary of De-
fense is authorized to carry out a sentence
imposed by a military commission under
this chapter in accordance with such proce-
dures as the Secretary may prescribe.

“(b) EXECUTION OF SENTENCE OF DEATH
ONLY UPON APPROVAL BY THE PRESIDENT.—If
the sentence of a military commission under
this chapter extends to death, that part of
the sentence providing for death may not be
executed until approved by the President. In
such a case, the President may commute,
remit, or suspend the sentence, or any part
thereof, as he sees fit.

‘“(c) EXECUTION OF SENTENCE OF DEATH
ONLY UPON FINAL JUDGMENT OF LEGALITY OF
PROCEEDINGS.—(1) If the sentence of a mili-
tary commission under this chapter extends
to death, the sentence may not be executed
until there is a final judgment as to the le-
gality of the proceedings (and with respect
to death, approval under subsection (b)).

“(2) A judgment as to legality of pro-
ceedings is final for purposes of paragraph (1)
when—

““(A) the time for the accused to file a peti-
tion for review by the Court of Appeals for
the District of Columbia Circuit has expired
and the accused has not filed a timely peti-
tion for such review and the case is not oth-
erwise under review by that Court; or

‘“(B) review is completed in accordance
with the judgment of the United States
Court of Appeals for the District of Columbia
Circuit and—

‘(i) a petition for a writ of certiorari is not
timely filed;

‘“(i1) such a petition is denied by the Su-
preme Court; or

‘“(iii) review is otherwise completed in ac-
cordance with the judgment of the Supreme
Court.

‘(d) SUSPENSION OF SENTENCE.—The Sec-
retary of the Defense, or the convening au-
thority acting on the case (if other than the
Secretary), may suspend the execution of
any sentence or part thereof in the case, ex-
cept a sentence of death.

“§950k. Finality or proceedings, findings, and
sentences

‘‘(a) FINALITY.—The appellate review of
records of trial provided by this chapter, and
the proceedings, findings, and sentences of
military commissions as approved, reviewed,
or affirmed as required by this chapter, are
final and conclusive. Orders publishing the
proceedings of military commissions under
this chapter are binding upon all depart-
ments, courts, agencies, and officers of the
United States, except as otherwise provided
by the President.

“(b) PROVISIONS OF CHAPTER SOLE BASIS
FOR REVIEW OF MILITARY COMMISSION PROCE-
DURES AND ACTIONS.—Except as otherwise
provided in this chapter and notwithstanding
any other provision of law (including section
2241 of title 28 or any other habeas corpus
provision), no court, justice, or judge shall
have jurisdiction to hear or consider any
claim or cause of action whatsoever, includ-
ing any action pending on or filed after the
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date of the enactment of the Military Com-

missions Act of 2006, relating to the prosecu-

tion, trial, or judgment of a military com-

mission under this chapter, including chal-

lenges to the lawfulness of procedures of

military commissions under this chapter.

“SUBCHAPTER VII—PUNITIVE MATTERS

‘“Sec.

““950p. Statement of substantive offenses.

¢“950q. Principals.

““950r. Accessory after the fact.

¢“950s. Conviction of lesser included offense.

““950t. Attempts.

“950u. Solicitation.

“950v. Crimes triable by military commis-
sions.

“950w. Perjury and obstruction of justice;
contempt.

“§950p. Statement of substantive offenses

‘‘(a) PURPOSE.—The provisions of this sub-
chapter codify offenses that have tradition-
ally been triable by military commissions.
This chapter does not establish new crimes
that did not exist before its enactment, but
rather codifies those crimes for trial by mili-
tary commission.

‘““(b) EFFECT.—Because the provisions of
this subchapter (including provisions that
incorporate definitions in other provisions of
law) are declarative of existing law, they do
not preclude trial for crimes that occurred
before the date of the enactment of this
chapter.

“§950q. Principals

‘““Any person is punishable as a principal
under this chapter who—

‘(1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands,
or procures its commission;

‘(2) causes an act to be done which if di-
rectly performed by him would be punishable
by this chapter; or

‘“(3) is a superior commander who, with re-
gard to acts punishable under this chapter,
knew, had reason to know, or should have
known, that a subordinate was about to com-
mit such acts or had done so and who failed
to take the necessary and reasonable meas-
ures to prevent such acts or to punish the
perpetrators thereof.

“§ 950r. Accessory after the fact

“Any person subject to this chapter who,
knowing that an offense punishable by this
chapter has been committed, receives, com-
forts, or assists the offender in order to
hinder or prevent his apprehension, trial, or
punishment shall be punished as a military
commission under this chapter may direct.
“§950s. Conviction of lesser included offense

““An accused may be found guilty of an of-
fense necessarily included in the offense
charged or of an attempt to commit either
the offense charged or an attempt to commit
either the offense charged or an offense nec-
essarily included therein.

“§950t. Attempts

‘“‘(a) IN GENERAL.—Any person subject to
this chapter who attempts to commit any of-
fense punishable by this chapter shall be
punished as a military commission under
this chapter may direct.

‘“(b) SCOPE OF OFFENSE.—AnN act, done with
specific intent to commit an offense under
this chapter, amounting to more than mere
preparation and tending, even though fail-
ing, to effect its commission, is an attempt
to commit that offense.

“(c) EFFECT OF CONSUMMATION.—ANy per-
son subject to this chapter may be convicted
of an attempt to commit an offense although
it appears on the trial that the offense was
consummated.

“§ 950u. Solicitation

““Any person subject to this chapter who
solicits or advises another or others to com-
mit one or more substantive offenses triable
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by military commission under this chapter
shall, if the offense solicited or advised is at-
tempted or committed, be punished with the
punishment provided for the commission of
the offense, but, if the offense solicited or
advised is not committed or attempted, he
shall be punished as a military commaission
under this chapter may direct.

“§950v. Crimes triable by military commis-

sions

‘‘(a) DEFINITIONS AND CONSTRUCTION.—In
this section:

(1) MILITARY OBJECTIVE.—The term ‘mili-
tary objective’ means—

‘“(A) combatants; and

‘“(B) those objects during an armed con-
flict—

‘(i) which, by their nature, location, pur-
pose, or use, effectively contribute to the op-
posing force’s war-fighting or war-sustaining
capability; and

‘‘(ii) the total or partial destruction, cap-
ture, or neutralization of which would con-
stitute a definite military advantage to the
attacker under the circumstances at the
time of the attack.

‘“(2) PROTECTED PERSON.—The term ‘pro-
tected person’ means any person entitled to
protection under one or more of the Geneva
Conventions, including—

““(A) civilians not taking an active part in
hostilities;

‘“(B) military personnel placed hors de
combat by sickness, wounds, or detention;
and

“(C) military medical or religious per-
sonnel.

‘(3) PROTECTED PROPERTY.—The term ‘pro-
tected property’ means property specifically
protected by the law of war (such as build-
ings dedicated to religion, education, art,
science or charitable purposes, historic
monuments, hospitals, or places where the
sick and wounded are collected), if such
property is not being used for military pur-
poses or is not otherwise a military objec-
tive. Such term includes objects properly
identified by one of the distinctive emblems
of the Geneva Conventions, but does not in-
clude civilian property that is a military ob-
jective.

‘“(4) CONSTRUCTION.—The intent specified
for an offense under paragraph (1), (2), (3), (4),
or (12) of subsection (b) precludes the appli-
cability of such offense with regard to—

“(A) collateral damage; or

‘(B) death, damage, or injury incident to a
lawful attack.

‘“‘(b) OFFENSES.—The following offenses
shall be triable by military commission
under this chapter at any time without limi-
tation:

‘(1) MURDER OF PROTECTED PERSONS.—ANy
person subject to this chapter who inten-
tionally kills one or more protected persons
shall be punished by death or such other pun-
ishment as a military commission under this
chapter may direct.

‘“(2) ATTACKING CIVILIANS.—Any person sub-
ject to this chapter who intentionally en-
gages in an attack upon a civilian population
as such, or individual civilians not taking
active part in hostilities, shall be punished,
if death results to one or more of the vic-
tims, by death or such other punishment as
a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

“(3) ATTACKING CIVILIAN OBJECTS.—ANy
person subject to this chapter who inten-
tionally engages in an attack upon a civilian
object that is not a military objective shall
be punished as a military commission under
this chapter may direct.

¢“(4) ATTACKING PROTECTED PROPERTY.—ANYy
person subject to this chapter who inten-
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tionally engages in an attack upon protected
property shall be punished as a military
commission under this chapter may direct.

“(5) PILLAGING.—Any person subject to this
chapter who intentionally and in the absence
of military necessity appropriates or seizes
property for private or personal use, without
the consent of a person with authority to
permit such appropriation or seizure, shall
be punished as a military commission under
this chapter may direct.

‘“(6) DENYING QUARTER.—ANy person sub-
ject to this chapter who, with effective com-
mand or control over subordinate groups, de-
clares, orders, or otherwise indicates to
those groups that there shall be no survivors
or surrender accepted, with the intent to
threaten an adversary or to conduct hos-
tilities such that there would be no survivors
or surrender accepted, shall be punished as a
military commission under this chapter may
direct.

‘“(7T) TAKING HOSTAGES.—Any person subject
to this chapter who, having knowingly seized
or detained one or more persons, threatens
to kill, injure, or continue to detain such
person or persons with the intent of compel-
ling any nation, person other than the hos-
tage, or group of persons to act or refrain
from acting as an explicit or implicit condi-
tion for the safety or release of such person
or persons, shall be punished, if death results
to one or more of the victims, by death or
such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to any of the vic-
tims, by such punishment, other than death,
as a military commission under this chapter
may direct.

‘(8) EMPLOYING POISON OR SIMILAR WEAP-
ONS.—Any person subject to this chapter who
intentionally, as a method of warfare, em-
ploys a substance or weapon that releases a
substance that causes death or serious and
lasting damage to health in the ordinary
course of events, through its asphyxiating,
bacteriological, or toxic properties, shall be
punished, if death results to one or more of
the victims, by death or such other punish-
ment as a military commission under this
chapter may direct, and, if death does not re-
sult to any of the victims, by such punish-
ment, other than death, as a military com-
mission under this chapter may direct.

“(9) USING PROTECTED PERSONS AS A
SHIELD.—Any person subject to this chapter
who positions, or otherwise takes advantage
of, a protected person with the intent to
shield a military objective from attack, or to
shield, favor, or impede military operations,
shall be punished, if death results to one or
more of the victims, by death or such other
punishment as a military commission under
this chapter may direct, and, if death does
not result to any of the victims, by such pun-
ishment, other than death, as a military
commission under this chapter may direct.

€(10) USING PROTECTED PROPERTY AS A
SHIELD.—Any person subject to this chapter
who positions, or otherwise takes advantage
of the location of, protected property with
the intent to shield a military objective
from attack, or to shield, favor, or impede
military operations, shall be punished as a
military commission under this chapter may
direct.

¢“(11) TORTURE.—

‘““(A) OFFENSE.—Any person subject to this
chapter who commits an act specifically in-
tended to inflict severe physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions) upon
another person within his custody or phys-
ical control for the purpose of obtaining in-
formation or a confession, punishment, in-
timidation, coercion, or any reason based on
discrimination of any kind, shall be pun-
ished, if death results to one or more of the
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victims, by death or such other punishment
as a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

‘‘(B) SEVERE MENTAL PAIN OR SUFFERING DE-
FINED.—In this section, the term ‘severe
mental pain or suffering’ has the meaning
given that term in section 2340(2) of title 18.

‘(12) CRUEL OR INHUMAN TREATMENT.—

‘“(A) OFFENSE.—Any person subject to this
chapter who commits an act intended to in-
flict severe or serious physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions), in-
cluding serious physical abuse, upon another
within his custody or control shall be pun-
ished, if death results to the victim, by death
or such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to the victim, by
such punishment, other than death, as a
military commission under this chapter may
direct.

‘(B) DEFINITIONS.—In this paragraph:

‘(i) The term ‘serious physical pain or suf-
fering’ means bodily injury that involves—

“(I) a substantial risk of death;

“(IT) extreme physical pain;

‘(ITI) a burn or physical disfigurement of a
serious nature (other than cuts, abrasions, or
bruises); or

“(IV) significant loss or impairment of the
function of a bodily member, organ, or men-
tal faculty.

‘(ii) The term ‘severe mental pain or suf-
fering’ has the meaning given that term in
section 2340(2) of title 18.

‘“(iii) The term ‘serious mental pain or suf-
fering’ has the meaning given the term ‘se-
vere mental pain or suffering’ in section
2340(2) of title 18, except that—

‘() the term ‘serious’ shall replace the
term ‘severe’ where it appears; and

‘“(IT) as to conduct occurring after the date
of the enactment of the Military Commis-
sions Act of 2006, the term ‘serious and non-
transitory mental harm (which need not be
prolonged)’ shall replace the term ‘prolonged
mental harm’ where it appears.

“(13) INTENTIONALLY CAUSING SERIOUS BOD-
ILY INJURY.—

‘“‘(A) OFFENSE.—Any person subject to this
chapter who intentionally causes serious
bodily injury to one or more persons, includ-
ing lawful combatants, in violation of the
law of war shall be punished, if death results
to one or more of the victims, by death or
such other punishment as a military com-
mission under this chapter may direct, and,
if death does not result to any of the vic-
tims, by such punishment, other than death,
as a military commission under this chapter
may direct.

“(B) SERIOUS BODILY INJURY DEFINED.—In
this paragraph, the term ‘serious bodily in-
jury’ means bodily injury which involves—

‘(i) a substantial risk of death;

‘“(ii) extreme physical pain;

‘‘(iii) protracted and obvious disfigure-
ment; or

‘“(iv) protracted loss or impairment of the
function of a bodily member, organ, or men-
tal faculty.

‘“(14) MUTILATING OR MAIMING.—ANY person
subject to this chapter who intentionally in-
jures one or more protected persons by dis-
figuring the person or persons by any muti-
lation of the person or persons, or by perma-
nently disabling any member, limb, or organ
of the body of the person or persons, without
any legitimate medical or dental purpose,
shall be punished, if death results to one or
more of the victims, by death or such other
punishment as a military commission under
this chapter may direct, and, if death does
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not result to any of the victims, by such pun-
ishment, other than death, as a military
commission under this chapter may direct.
¢“(15) MURDER IN VIOLATION OF THE LAW OF
WAR.—Any person subject to this chapter
who intentionally kills one or more persons,
including lawful combatants, in violation of
the law of war shall be punished by death or
such other punishment as a military com-
mission under this chapter may direct.

‘“(16) DESTRUCTION OF PROPERTY IN VIOLA-
TION OF THE LAW OF WAR.—Any person subject
to this chapter who intentionally destroys
property belonging to another person in vio-
lation of the law of war shall punished as a
military commission under this chapter may
direct.

“(17) USING TREACHERY OR PERFIDY.—ANy
person subject to this chapter who, after in-
viting the confidence or belief of one or more
persons that they were entitled to, or obliged
to accord, protection under the law of war,
intentionally makes use of that confidence
or belief in killing, injuring, or capturing
such person or persons shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a mili-
tary commission under this chapter may di-
rect, and, if death does not result to any of
the victims, by such punishment, other than
death, as a military commission under this
chapter may direct.

¢“(18) IMPROPERLY USING A FLAG OF TRUCE.—
Any person subject to this chapter who uses
a flag of truce to feign an intention to nego-
tiate, surrender, or otherwise suspend hos-
tilities when there is no such intention shall
be punished as a military commission under
this chapter may direct.

¢(19) IMPROPERLY USING A DISTINCTIVE EM-
BLEM.—Any person subject to this chapter
who intentionally uses a distinctive emblem
recognized by the law of war for combatant
purposes in a manner prohibited by the law
of war shall be punished as a military com-
mission under this chapter may direct.

¢“(20) INTENTIONALLY MISTREATING A DEAD
BODY.—Any person subject to this chapter
who intentionally mistreats the body of a
dead person, without justification by legiti-
mate military necessity, shall be punished as
a military commission under this chapter
may direct.

‘(21) RAPE.—Any person subject to this
chapter who forcibly or with coercion or
threat of force wrongfully invades the body
of a person by penetrating, however slightly,
the anal or genital opening of the victim
with any part of the body of the accused, or
with any foreign object, shall be punished as
a military commission under this chapter
may direct.

¢“(22) SEXUAL ASSAULT OR ABUSE.—AnNy per-
son subject to this chapter who forcibly or
with coercion or threat of force engages in
sexual contact with one or more persons, or
causes one or more persons to engage in sex-
ual contact, shall be punished as a military
commission under this chapter may direct.

¢“(23) HIJACKING OR HAZARDING A VESSEL OR
AIRCRAFT.—AnNy person subject to this chap-
ter who intentionally seizes, exercises unau-
thorized control over, or endangers the safe
navigation of a vessel or aircraft that is not
a legitimate military objective shall be pun-
ished, if death results to one or more of the
victims, by death or such other punishment
as a military commission under this chapter
may direct, and, if death does not result to
any of the victims, by such punishment,
other than death, as a military commission
under this chapter may direct.

‘“(24) TERRORISM.—AnNy person subject to
this chapter who intentionally Kkills or in-
flicts great bodily harm on one or more pro-
tected persons, or intentionally engages in
an act that evinces a wanton disregard for
human life, in a manner calculated to influ-
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ence or affect the conduct of government or
civilian population by intimidation or coer-
cion, or to retaliate against government con-
duct, shall be punished, if death results to
one or more of the victims, by death or such
other punishment as a military commission
under this chapter may direct, and, if death
does not result to any of the victims, by such
punishment, other than death, as a military
commission under this chapter may direct.

‘(26) PROVIDING MATERIAL SUPPORT FOR
TERRORISM.—

‘““(A) OFFENSE.—Any person subject to this
chapter who provides material support or re-
sources, knowing or intending that they are
to be used in preparation for, or in carrying
out, an act of terrorism (as set forth in para-
graph (24)), or who intentionally provides
material support or resources to an inter-
national terrorist organization engaged in
hostilities against the United States, know-
ing that such organization has engaged or
engages in terrorism (as so set forth), shall
be punished as a military commission under
this chapter may direct.

“(B) MATERIAL SUPPORT OR RESOURCES DE-
FINED.—In this paragraph, the term ‘mate-
rial support or resources’ has the meaning
given that term in section 2339A(b) of title
18.

‘(26) WRONGFULLY AIDING THE ENEMY.—Any
person subject to this chapter who, in breach
of an allegiance or duty to the United
States, knowingly and intentionally aids an
enemy of the United States, or one of the co-
belligerents of the enemy, shall be punished
as a military commission under this chapter
may direct.

‘(27) SPYING.—Any person subject to this
chapter who with intent or reason to believe
that it is to be used to the injury of the
United States or to the advantage of a for-
eign power, collects or attempts to collect
information by clandestine means or while
acting under false pretenses, for the purpose
of conveying such information to an enemy
of the United States, or one of the co-bellig-
erents of the enemy, shall be punished by
death or such other punishment as a mili-
tary commission under this chapter may di-
rect.

‘“(28) CONSPIRACY.—Any person subject to
this chapter who conspires to commit one or
more substantive offenses triable by mili-
tary commission under this chapter, and who
knowingly does any overt act to effect the
object of the conspiracy, shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a mili-
tary commission under this chapter may di-
rect, and, if death does not result to any of
the victims, by such punishment, other than
death, as a military commission under this
chapter may direct.

“§950w. Perjury and obstruction of justice;
contempt

‘“(a) PERJURY AND OBSTRUCTION OF JUS-
TICE.—A military commission under this
chapter may try offenses and impose such
punishment as the military commission may
direct for perjury, false testimony, or ob-
struction of justice related to military com-
missions under this chapter.

‘“(b) CONTEMPT.—A military commission
under this chapter may punish for contempt
any person who uses any menacing word,
sign, or gesture in its presence, or who dis-
turbs its proceedings by any riot or dis-
order.”.

(2) TABLES OF CHAPTERS AMENDMENTS.—The
tables of chapters at the beginning of sub-
title A, and at the beginning of part II of
subtitle A, of title 10, United States Code,
are each amended by inserting after the item
relating to chapter 47 the following new
item:

“47A. Military Commissions ..............
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(b) SUBMITTAL OF PROCEDURES TO CON-
GRESS.—Not later than 90 days after the date
of the enactment of this Act, the Secretary
of Defense shall submit to the Committees
on Armed Services of the Senate and the
House of Representatives a report setting
forth the procedures for military commis-
sions prescribed under chapter 47A of title 10,
United States Code (as added by subsection
(a)).

SEC. 4. AMENDMENTS TO UNIFORM CODE OF
MILITARY JUSTICE.

(a) CONFORMING AMENDMENTS.—Chapter 47
of title 10, United States Code (the Uniform
Code of Military Justice), is amended as fol-
lows:

(1) APPLICABILITY TO LAWFUL ENEMY COM-
BATANTS.—Section 802(a) (article 2(a)) is
amended by adding at the end the following
new paragraph:

‘(13) Lawful enemy combatants (as that
term is defined in section 948a(2) of this title)
who violate the law of war.”.

(2) EXCLUSION OF APPLICABILITY TO CHAPTER
47A COMMISSIONS.—Sections 821, 828, 848,
850(a), 904, and 906 (articles 21, 28, 48, 50(a),
104, and 106) are amended by adding at the
end the following new sentence: ‘‘This sec-
tion does not apply to a military commission
established under chapter 47A of this title.”.

(3) INAPPLICABILITY OF REQUIREMENTS RE-
LATING TO REGULATIONS.—Section 836 (article
36(b)) is amended—

(A) in subsection (a), by inserting ¢, except
as provided in chapter 47A of this title,”
after ‘“‘but which may not’’; and

(B) in subsection (b), by inserting before
the period at the end ‘¢, except insofar as ap-
plicable to military commissions established
under chapter 47A of this title”.

(b) PUNITIVE ARTICLE OF CONSPIRACY.—Sec-
tion 881 of title 10, United States Code (arti-
cle 81 of the Uniform Code of Military Jus-
tice), is amended—

(1) by inserting ‘‘(a)’’ before ‘‘Any person’’;
and

(2) by adding at the end the following new
subsection:

‘““(b) Any person subject to this chapter
who conspires with any other person to com-
mit an offense under the law of war, and who
knowingly does an overt act to effect the ob-
ject of the conspiracy, shall be punished, if
death results to one or more of the victims,
by death or such other punishment as a
court-martial or military commission may
direct, and, if death does not result to any of
the victims, by such punishment, other than
death, as a court-martial or military com-
mission may direct.”.

SEC. 5. TREATY OBLIGATIONS NOT ESTAB-
LISHING GROUNDS FOR CERTAIN
CLAIMS.

(a) IN GENERAL.—NoO person may invoke
the Geneva Conventions or any protocols
thereto in any habeas corpus or other civil
action or proceeding to which the United
States, or a current or former officer, em-
ployee, member of the Armed Forces, or
other agent of the United States is a party as
a source of rights in any court of the United
States or its States or territories.

(b) GENEVA CONVENTIONS DEFINED.—In this
section, the term ‘‘Geneva Conventions’
means—

(1) the Convention for the Amelioration of
the Condition of the Wounded and Sick in
Armed Forces in the Field, done at Geneva
August 12, 1949 (6 UST 3114);

(2) the Convention for the Amelioration of
the Condition of the Wounded, Sick, and
Shipwrecked Members of the Armed Forces
at Sea, done at Geneva August 12, 1949 (6
UST 3217);

(3) the Convention Relative to the Treat-
ment of Prisoners of War, done at Geneva
August 12, 1949 (6 UST 3316); and
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(4) the Convention Relative to the Protec-
tion of Civilian Persons in Time of War, done
at Geneva August 12, 1949 (6 UST 3516).

SEC. 6. IMPLEMENTATION OF TREATY OBLIGA-
TIONS.

(a) IMPLEMENTATION OF TREATY OBLIGA-
TIONS.—

(1) IN GENERAL.—The acts enumerated in
subsection (d) of section 2441 of title 18,
United States Code, as added by subsection
(b) of this section, and in subsection (c) of
this section, constitute violations of com-
mon Article 3 of the Geneva Conventions
prohibited by United States law.

(2) PROHIBITION ON GRAVE BREACHES.—The
provisions of section 2441 of title 18, United
States Code, as amended by this section,
fully satisfy the obligation under Article 129
of the Third Geneva Convention for the
United States to provide effective penal
sanctions for grave breaches which are en-
compassed in common Article 3 in the con-
text of an armed conflict not of an inter-
national character. No foreign or inter-
national source of law shall supply a basis
for a rule of decision in the courts of the
United States in interpreting the prohibi-
tions enumerated in subsection (d) of such
section 2441.

(3) INTERPRETATION BY THE PRESIDENT.—

(A) As provided by the Constitution and by
this section, the President has the authority
for the United States to interpret the mean-
ing and application of the Geneva Conven-
tions and to promulgate higher standards
and administrative regulations for violations
of treaty obligations which are not grave
breaches of the Geneva Conventions.

(B) The President shall issue interpreta-
tions described by subparagraph (A) by Exec-
utive Order published in the Federal Reg-
ister.

(C) Any Executive Order published under
this paragraph shall be authoritative (except
as to grave breaches of common Article 3) as
a matter of United States law, in the same
manner as other administrative regulations.

(D) Nothing in this section shall be con-
strued to affect the constitutional functions
and responsibilities of Congress and the judi-
cial branch of the United States.

(4) DEFINITIONS.—In this subsection:

(A) GENEVA CONVENTIONS.—The term ‘Ge-
neva Conventions” means—

(i) the Convention for the Amelioration of
the Condition of the Wounded and Sick in
Armed Forces in the Field, done at Geneva
August 12, 1949 (6 UST 3217);

(ii) the Convention for the Amelioration of
the Condition of the Wounded, Sick, and
Shipwrecked Members of the Armed Forces
at Sea, done at Geneva August 12, 1949 (6
UST 3217);

(iii) the Convention Relative to the Treat-
ment of Prisoners of War, done at Geneva
August 12, 1949 (6 UST 3316); and

(iv) the Convention Relative to the Protec-
tion of Civilian Persons in Time of War, done
at Geneva August 12, 1949 (6 UST 3516).

(B) THIRD GENEVA CONVENTION.—The term
“Third Geneva Convention’ means the inter-
national convention referred to in subpara-
graph (A){dii).

(b) REVISION TO WAR CRIMES
UNDER FEDERAL CRIMINAL CODE.—

(1) IN GENERAL.—Section 2441 of title 18,
United States Code, is amended—

(A) in subsection (c), by striking paragraph
(3) and inserting the following new para-
graph (3):

‘“(3) which constitutes a grave breach of
common Article 3 (as defined in subsection
(d)) when committed in the context of and in
association with an armed conflict not of an
international character; or’’; and

(B) by adding at the end the following new
subsection:

‘‘(d) COMMON ARTICLE 3 VIOLATIONS.—

OFFENSE
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‘(1) PROHIBITED CONDUCT.—In subsection
(c)(3), the term ‘grave breach of common Ar-
ticle 3 means any conduct (such conduct
constituting a grave breach of common Arti-
cle 3 of the international conventions done
at Geneva August 12, 1949), as follows:

‘“(A) TORTURE.—The act of a person who
commits, or conspires or attempts to com-
mit, an act specifically intended to inflict
severe physical or mental pain or suffering
(other than pain or suffering incidental to
lawful sanctions) upon another person within
his custody or physical control for the pur-
pose of obtaining information or a confes-
sion, punishment, intimidation, coercion, or
any reason based on discrimination of any
kind.

‘“(B) CRUEL OR INHUMAN TREATMENT.—The
act of a person who commits, or conspires or
attempts to commit, an act intended to in-
flict severe or serious physical or mental
pain or suffering (other than pain or suf-
fering incidental to lawful sanctions), in-
cluding serious physical abuse, upon another
within his custody or control.

“(C) PERFORMING BIOLOGICAL EXPERI-
MENTS.—The act of a person who subjects, or
conspires or attempts to subject, one or
more persons within his custody or physical
control to biological experiments without a
legitimate medical or dental purpose and in
so doing endangers the body or health of
such person or persons.

‘(D) MURDER.—The act of a person who in-
tentionally kills, or conspires or attempts to
kill, or kills whether intentionally or unin-
tentionally in the course of committing any
other offense under this subsection, one or
more persons taking no active part in the
hostilities, including those placed out of
combat by sickness, wounds, detention, or
any other cause.

“(E) MUTILATION OR MAIMING.—The act of a
person who intentionally injures, or con-
spires or attempts to injure, or injures
whether intentionally or unintentionally in
the course of committing any other offense
under this subsection, one or more persons
taking no active part in the hostilities, in-
cluding those placed out of combat by sick-
ness, wounds, detention, or any other cause,
by disfiguring the person or persons by any
mutilation thereof or by permanently dis-
abling any member, limb, or organ of his
body, without any legitimate medical or
dental purpose.

‘“(F) INTENTIONALLY CAUSING SERIOUS BOD-
ILY INJURY.—The act of a person who inten-
tionally causes, or conspires or attempts to
cause, serious bodily injury to one or more
persons, including lawful combatants, in vio-
lation of the law of war.

‘(G) RAPE.—The act of a person who forc-
ibly or with coercion or threat of force
wrongfully invades, or conspires or attempts
to invade, the body of a person by pene-
trating, however slightly, the anal or genital
opening of the victim with any part of the
body of the accused, or with any foreign ob-
ject.

‘“(H) SEXUAL ASSAULT OR ABUSE.—The act
of a person who forcibly or with coercion or
threat of force engages, or conspires or at-
tempts to engage, in sexual contact with one
or more persons, or causes, or conspires or
attempts to cause, one or more persons to
engage in sexual contact.

‘“(I) TAKING HOSTAGES.—The act of a person
who, having knowingly seized or detained
one or more persons, threatens to kill, in-
jure, or continue to detain such person or
persons with the intent of compelling any
nation, person other than the hostage, or
group of persons to act or refrain from act-
ing as an explicit or implicit condition for
the safety or release of such person or per-
sons.
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‘‘(2) DEFINITIONS.—In the case of an offense
under subsection (a) by reason of subsection
(e)(3)—

‘“‘(A) the term ‘severe mental pain or suf-
fering’ shall be applied for purposes of para-
graphs (1)(A) and (1)(B) in accordance with
the meaning given that term in section
2340(2) of this title;

‘“(B) the term ‘serious bodily injury’ shall
be applied for purposes of paragraph (1)(F) in
accordance with the meaning given that
term in section 113(b)(2) of this title;

‘(C) the term ‘sexual contact’ shall be ap-
plied for purposes of paragraph (1)(G) in ac-
cordance with the meaning given that term
in section 2246(3) of this title;

‘(D) the term ‘serious physical pain or suf-
fering’ shall be applied for purposes of para-
graph (1)(B) as meaning bodily injury that
involves—

‘(i) a substantial risk of death;

‘“(ii) extreme physical pain;

‘“(iii) a burn or physical disfigurement of a
serious nature (other than cuts, abrasions, or
bruises); or

‘(iv) significant loss or impairment of the
function of a bodily member, organ, or men-
tal faculty; and

‘“(E) the term ‘serious mental pain or suf-
fering’ shall be applied for purposes of para-
graph (1)(B) in accordance with the meaning
given the term ‘severe mental pain or suf-
fering’ (as defined in section 2340(2) of this
title), except that—

‘(i) the term ‘serious’ shall replace the
term ‘severe’ where it appears; and

‘‘(ii) as to conduct occurring after the date
of the enactment of the Military Commis-
sions Act of 2006, the term ‘serious and non-
transitory mental harm (which need not be
prolonged)’ shall replace the term ‘prolonged
mental harm’ where it appears.

¢“(3) INAPPLICABILITY OF CERTAIN PROVISIONS
WITH RESPECT TO COLLATERAL DAMAGE OR IN-
CIDENT OF LAWFUL ATTACK.—The intent speci-
fied for the conduct stated in subparagraphs
(D), (E), and (F) or paragraph (1) precludes
the applicability of those subparagraphs to
an offense under subsection (a) by reasons of
subsection (c¢)(3) with respect to—

‘‘(A) collateral damage; or

‘(B) death, damage, or injury incident to a
lawful attack.

““(4) INAPPLICABILITY OF TAKING HOSTAGES
TO PRISONER EXCHANGE.—Paragraph (1)(I)
does not apply to an offense under subsection
(a) by reason of subsection (c)(3) in the case
of a prisoner exchange during wartime.”’.

(2) RETROACTIVE APPLICABILITY.—The
amendments made by this subsection, except
as specified in subsection (d)(2)(E) of section
2441 of title 18, United States Code, shall
take effect as of November 26, 1997, as if en-
acted immediately after the amendments
made by section 583 of Public Law 105-118 (as
amended by section 4002(e)(7) of Public Law
107-273).

(c) ADDITIONAL PROHIBITION ON CRUEL, IN-
HUMAN, OR DEGRADING TREATMENT OR PUN-
ISHMENT.—

(1) IN GENERAL.—No individual in the cus-
tody or under the physical control of the
United States Government, regardless of na-
tionality or physical location, shall be sub-
ject to cruel, inhuman, or degrading treat-
ment or punishment.

(2) CRUEL, INHUMAN, OR DEGRADING TREAT-
MENT OR PUNISHMENT DEFINED.—In this sub-
section, the term ‘‘cruel, inhuman, or de-
grading treatment or punishment’’ means
cruel, unusual, and inhumane treatment or
punishment prohibited by the Fifth, Eighth,
and Fourteenth Amendments to the Con-
stitution of the United States, as defined in
the United States Reservations, Declarations
and Understandings to the United Nations
Convention Against Torture and Other
Forms of Cruel, Inhuman or Degrading
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Treatment or Punishment done at New
York, December 10, 1984.

(3) COMPLIANCE.—The President shall take
action to ensure compliance with this sub-
section, including through the establishment
of administrative rules and procedures.

SEC. 7. HABEAS CORPUS MATTERS.

(a) IN GENERAL.—Section 2241 of title 28,
United States Code, is amended by striking
both the subsection (e) added by section
1005(e)(1) of Public Law 109-148 (119 Stat.
2742) and the subsection (e) added by added
by section 1405(e)(1) of Public Law 109-163
(119 Stat. 3477) and inserting the following
new subsection (e):

‘“(e)(1) No court, justice, or judge shall
have jurisdiction to hear or consider an ap-
plication for a writ of habeas corpus filed by
or on behalf of an alien detained by the
United States who has been determined by
the United States to have been properly de-
tained as an enemy combatant or is awaiting
such determination.

‘“(2) Except as provided in paragraphs (2)
and (3) of section 1005(e) of the Detainee
Treatment Act of 2005 (10 U.S.C. 801 note), no
court, justice, or judge shall have jurisdic-
tion to hear or consider any other action
against the United States or its agents relat-
ing to any aspect of the detention, transfer,
treatment, trial, or conditions of confine-
ment of an alien who is or was detained by
the United States and has been determined
by the United States to have been properly
detained as an enemy combatant or is await-
ing such determination.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect on
the date of the enactment of this Act, and
shall apply to all cases, without exception,
pending on or after the date of the enact-
ment of this Act which relate to any aspect
of the detention, transfer, treatment, trial,
or conditions of detention of an alien de-
tained by the United States since September
11, 2001.

SEC. 8. REVISIONS TO DETAINEE TREATMENT
ACT OF 2005 RELATING TO PROTEC-
TION OF CERTAIN UNITED STATES
GOVERNMENT PERSONNEL.

(a) COUNSEL AND INVESTIGATIONS.—Section
1004(b) of the Detainee Treatment Act of 2005
(42 U.S.C. 2000dd-1(b)) is amended—

(1) by striking ‘‘may provide’” and insert-
ing ‘‘shall provide’’;

(2) by inserting ‘‘or investigation’ after
‘“‘criminal prosecution’’; and

(3) by inserting ‘‘whether before United
States courts or agencies, foreign courts or
agencies, or international courts or agen-
cies,” after ‘‘described in that subsection”.

(b) PROTECTION OF PERSONNEL.—Section
1004 of the Detainee Treatment Act of 2005
(42 U.S.C. 2000dd-1) shall apply with respect
to any criminal prosecution that—

(1) relates to the detention and interroga-
tion of aliens described in such section;

(2) is grounded in section 2441(c)(3) of title
18, United States Code; and

(3) relates to actions occurring between
September 11, 2001, and December 30, 2005.
SEC. 9. REVIEW OF JUDGMENTS OF MILITARY

COMMISSIONS.

Section 1005(e)(3) of the Detainee Treat-
ment Act of 2005 (title X of Public Law 109-
148; 119 Stat. 2740; 10 U.S.C. 801 note) is
amended—

(1) in subparagraph (A), by striking ‘‘pur-
suant to Military Commission Order No. 1.
dated August 31, 2005 (or any successor mili-
tary order)” and inserting ‘“‘by a military
commission under chapter 47A of title 10,
United States Code’’;

(2) by striking subparagraph (B) and insert-
ing the following new subparagraph (B):

‘“(B) GRANT OF REVIEW.—Review under this
paragraph shall be as of right.”’;
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(3) in subparagraph (C)—

(A) in clause (i)—

(i) by striking ‘‘pursuant to the military
order’” and inserting ‘‘by a military commis-
sion’’; and

(ii) by striking
Cuba’’; and

(B) in clause (ii), by striking ‘“‘pursuant to
such military order” and inserting ‘‘by the
military commission”; and

(4) in subparagraph (D)(i), by striking
‘‘specified in the military order” and insert-
ing ‘“‘specified for a military commission”.
SEC. 10. DETENTION COVERED BY REVIEW OF DE-

CISIONS OF COMBATANT STATUS RE-
VIEW TRIBUNALS OF PROPRIETY OF
DETENTION.

Section 1005(e)(2)(B)(i) of the Detainee
Treatment Act of 2005 (title X of Public Law
109-148; 119 Stat. 2742; 10 U.S.C. 801 note) is
amended by striking ‘‘the Department of De-
fense at Guantanamo Bay, Cuba’ and insert-
ing ‘‘the United States’. This shall become
effective 2 days after the date of enactment.

SA 5039. Mr. FRIST proposed an
amendment to amendment SA 5038 pro-
posed by Mr. FRIST to the bill H.R. 6061,
to establish operational control over
the international land and maritime
borders of the United States; as fol-
lows:

At the end of the amendment in the in-
structions:

Strike ‘2 days’ and insert ‘3 days’’.

SA 5040. Mr. FRIST proposed an
amendment to amendment SA 5039 pro-
posed by Mr. FRIST to the amendment
SA 5038 proposed by Mr. FRIST to the
bill H.R. 6061, to establish operational
control over the international land and
maritime borders of the United States;
as follows:

In the amendment:

Strike ‘3 days’’ and insert ‘4 days.”

———

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. CORNYN. Mr. President, I ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be authorized to hold a
business meeting, off-the-floor, on the
nomination of Mary Peters to be Sec-
retary of Transportation on Monday,
September 25, 2006 after the first roll-
call vote.
The PRESIDING OFFICER. Without
objection, it is so ordered.

““at Guantanamo Bay,

SECURE FENCE ACT OF 2006—
Resumed

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
come out of morning business and re-
turn to the pending bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 6061) to establish operational
control over the international land and mar-
itime borders of the United States.

Pending:

Frist amendment No. 5031, to establish the
effective date.
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Frist amendment No. 5032 (to amendment

No. 5031), to amend the effective date.
AMENDMENT NO. 5031, WITHDRAWN

Mr. FRIST. Mr. President, I ask
unanimous consent to withdraw
amendment No. 5031.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 5036

Mr. FRIST. Mr. President, I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 5036.

Mr. FRIST. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.”’)

Mr. FRIST. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

AMENDMENT NO. 5037 TO AMENDMENT NO. 5036

Mr. FRIST. Mr. President, I send a
second degree to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 5037 to
amendment No. 5036.

Mr. FRIST. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the end of the amendment, add the fol-
lowing:

This Act shall become effective 1 day after
the date of enactment.

CLOTURE MOTION

Mr. FRIST. Mr. President, I now send
a cloture motion to the desk on the
pending first-degree amendment.

The PRESIDING OFFICER. The clo-
ture motion having been presented
under Rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on the pend-
ing amendment No. 5036 to Calendar No. 615,
H.R. 6061: a bill to establish operational con-
trol over the international land and mari-
time borders of the United States.

Bill Frist, Jim DeMint, Johnny Isakson,
Craig Thomas, Jim Inhofe, Pat Rob-
erts, Gordon Smith, Wayne Allard,
John Ensign, Saxby Chambliss, Chris
Bond, Conrad Burns, Norm Coleman,
Mitch McConnell, Michael B. Enzi,
Richard Shelby, John Thune.

CLOTURE MOTION

Mr. FRIST. I now send a cloture mo-
tion to the desk on the underlying bill.

The PRESIDING OFFICER. The clo-
ture motion having been presented
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under Rule XXII, the Chair directs the
clerk to read the motion.
The legislative clerk read as follows:
CLOTURE MOTION
We the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, do hereby
move to bring to a close debate on Calendar
No. 615, H.R. 6061, a bill to establish oper-
ational control over the international land
and maritime borders of the United States.
Bill Frist, Lamar Alexander, Richard
Burr, Gordon Smith, John Thune,
Johnny Isakson, John Cornyn, Judd
Gregg, Jim Inhofe, Saxby Chambliss,
Sam Brownback, Tom Coburn, Jeff Ses-
sions, Richard Shelby, Craig Thomas,
Michael B. Enzi, Lisa Murkowski.
Mr. FRIST. I ask the mandatory
quorum for both motions be waived.
The PRESIDING OFFICER. Without
objection, it is so ordered.
MOTION TO COMMIT
Mr. FRIST. I move to commit the
bill to the Judiciary Committee, with
instructions to report back forthwith,
with an amendment, and I send the mo-
tion to the desk.
The PRESIDING OFFICER. The
clerk will report the motion.
The legislative clerk read as follows:
The Senator from Tennessee [Mr. FRIST]
moves to commit the bill, H.R. 6061, to the
Committee on the Judiciary, with instruc-
tions to report back forthwith, with an
amendment.
Mr. FRIST. I ask for the yeas and
nays on the motion.
The PRESIDING OFFICER. Is there a
sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
AMENDMENT NO. 5039
Mr. FRIST. I send a first-degree
amendment to the desk.
The PRESIDING OFFICER. The
clerk will report.
The legislative clerk read as follows:
The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 5039 to
the instructions of the motion to commit.
Mr. FRIST. I ask unanimous consent
that reading of the amendment be dis-
pensed with.
The PRESIDING OFFICER. Without
objection, it is so ordered.
The amendment is as follows:
At the end of the amendment in the in-
structions:
Strike ‘2 days” and insert ‘3 days’’.
Mr. FRIST. I ask for the yeas and
nays.
The PRESIDING OFFICER. Is there a
sufficient second?
There is a sufficient second.
The yeas and nays were ordered.
AMENDMENT NO. 5040 TO AMENDMENT NO. 5039
Mr. FRIST. Mr. President, I now send
a second degree to the desk.
The PRESIDING OFFICER. The
clerk will report.
The legislative clerk read as follows:
The Senator from Tennessee [Mr. FRIST]
proposes an amendment numbered 5040 to
amendment No. 5039.
Mr. FRIST. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In the amendment strike ‘3 days’ and in-
sert ‘4 days.”

Mr. FRIST. Mr. President, we can
come back and comment on this, but
what I have just done is put an amend-
ment on the legislation. The military
commission or Hamdan legislation—I
have put that as an amendment on the
border security fence bill. I say that
just so our colleagues will understand
the Democratic leader and I are work-
ing very hard to reach an agreement,
and we are just about there. We need to
talk to some more colleagues about
how we will address the Hamdan legis-
lation.

Because things are tight in terms of
being able to finish the amount of busi-
ness we need to do in the next 4 to 5
days, what we just went through was to
set up a structure whereby we know we
are going to be able to finish that.
Again, our intent is to work out a plan
to be able to address that legislation in
a way that is agreeable to both sides. I
think we should be able to do that to-
morrow morning.

The PRESIDING OFFICER.
Democratic leader.

Mr. REID. Mr. President, if I could
just briefly respond, we would like to
proceed as expeditiously as possible.
We have been alerted by one of my Sen-
ators that the rule XIV legislation that
was brought to the Senate late last
week is different from the amendment
that was filed tonight. So some of my
folks are trying to figure out what has
happened. We thought what was going
to be filed as an amendment to this
fence bill was the same piece of legisla-
tion that was rule XIVed. So we have
now a rule XIV that has been sent up,
and now we have this amendment. So
that has created a little bit of confu-
sion on our side.

But I also say this: I think we could
work something out if we can get to
the bill. When we start late in the ses-
sion like this, any one Senator weighs
about 1,000 pounds because any Senator
can stop anything they want. So we
have to make sure we can get to this.
It takes all 100 Senators to agree that
is the case. If we could proceed to it, it
is my understanding the majority lead-
er would allow a limited number of
amendments. We could work on this to-
morrow with some time agreements on
it—agreements on both sides.

If this is not worked out, it is my un-
derstanding that what would happen is
that on Wednesday there would be a
cloture vote on this amendment deal-
ing with Hamdan. That would occur on
Wednesday, and then after that,
amendments germane in nature would
be in order if, in fact, the majority de-
cided to allow any amendments to go
forward.

So it appears to me the best chance
for Senators on both sides to have an
opportunity to offer amendments to
Hamdan would be to move to it tomor-
row. If we cannot do that, then we will

The
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have to see what happens with cloture.
But I believe that is where we find our-
selves tonight.

The PRESIDING OFFICER. The ma-
jority leader.

Mr. FRIST. Mr. President, that is ex-
actly where we are. I think the good
news is both sides recognize this is a
very important issue before this body
and before the American people and
that we have had a lot of work on this
bill to where I think—speaking of the
Hamdan legislation—there is going to
be very broad support. There are areas
people have expressed concern about,
and our intent is to work out a unani-
mous consent agreement hopefully
early in the morning whereby we can
address those with amendments.

Mr. REID. Mr. President, I would fur-
ther say just briefly that, yes, we do
have this matter before us. Is it what
we want? The answer is, probably we
think we could do better. That is why
we would agree on this side to have a
limited number of amendments and
have this body decide whether the bill
can be improved. We hope that can
occur. As I have indicated in my pre-
vious statement, it all depends on how
the other 98 Senators feel as to wheth-
er we can move forward short of clo-
ture on Wednesday.

———
UNANIMOUS CONSENT REQUEST—
S. 3709
Mr. FRIST. Mr. President, on an-

other issue, I ask unanimous consent
that at a time to be determined by the
majority leader, in consultation with
the Democratic leader, the Senate pro-
ceed to the immediate consideration of
Calendar No. 527, S. 3709, the U.S.-India
nuclear bill.

I further ask consent that the man-
agers’ amendment at the desk be
agreed to as original text for the pur-
pose of further amendment and the
only other amendments in order be
FEINGOLD on Presidential certification,
DORGAN on fissile material production,
BOXER on Iran, REID on Yucca Moun-
tain, CRAIG on Yucca Mountain, with
no second-degree amendments in order,
1 hour of debate on each amendment,
and 1 hour of general debate on the
bill, all equally divided in the usual
form.

I further ask consent that following
disposition of amendments and the use
or yielding back of time, the bill, as
amended, be read a third time and the
Senate proceed to the consideration of
H.R. 5682, the House-passed companion,
that all after the enacting clause be
stricken and the text of S. 3709, as
amended, be inserted in lieu thereof,
and that the Senate then proceed to a
vote on passage of H.R. 5682, as amend-
ed, with no intervening action or de-
bate.

I further ask consent that following
passage of the bill, the Senate insist
upon its amendment and request a con-
ference with the House, the Chair be
authorized to appoint conferees, and S.
3709 be returned to the calendar.
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The PRESIDING OFFICER. Is there
objection?

Mr. REID. Reserving the right to ob-
ject, Mr. President. I received a rare
personal telephone call today from
Secretary Condoleezza Rice, which I
appreciated. It was on this subject
matter. I told her how I felt. I told her
it is unfortunate that this legislation
has been put aside since last July until
today. I also told her that I personally
support the legislation. I cosponsored
it. I think it is important legislation.

I told her exactly what I told the ma-
jority leader and the Indian Foreign
Minister last week; that is, I support
this legislation and believe it is very
important for the full Senate to act on
it very quickly.

This legislation, I believe, is strongly
supported by a sizable majority of the
Senate. I canvased our side for amend-
ments. We have a number of amend-
ments that have been talked about. I
think that is the universe of the
amendments, with rare exception. I
think these are manageable amend-
ments. They are few in number. And I
think we could complete this legisla-
tion very quickly. I have directed our
floor staff to prepare a unanimous con-
sent request to that effect.

We have a situation where the man-
agers’ amendment Senator LUGAR and
Senator BIDEN have come up with—
they have not been able to work this
out, the two managers. These are two
of the most senior Members of the Sen-
ate. I hope they can do that in the near
future.

So I ask unanimous consent that the
majority leader’s request be modified
as follows: that once the agreement has
been reached on the managers’ amend-
ment, the Senate begin consideration
of S. 3709 under the following limita-
tions: that the managers’ amendment
be immediately agreed to for purposes
of original text, that first-degree
amendments deal with similar subject
matter as contained in the bill, and
that relevant second-degree amend-
ments be in order.

Before the Chair puts the question, I
would point out it would be my expec-
tation we could finish this bill very
quickly. I think we could finish it in 1
day. It might be a long day, but we
could do that. I think we could do that.
I think this is important enough that
we should have a long day, if nec-
essary, to do this and that agreements
would be possible on each of our
amendments. On every amendment we
would offer, we would agree to a rel-
atively short time limit.

The PRESIDING OFFICER. Is there
objection to the modification?

Mr. FRIST. Mr. President, reserving
the right to object, as the Democratic
leader said, this is a critically impor-
tant piece of legislation. That is why 1
wanted to bring it forward tonight and
am pleased the Democratic leader so
strongly supports the legislation. Our
challenge will be to figure out how we
can address it with the appropriate
concerns. And I understand his state-
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ment on the managers’ amendment of
the chairman and ranking member,
that there is a little more work that
needs to be done.

Enactment of this legislation will
create significant export opportunities
for U.S. industry, with job creation,
with thousands of new jobs created.
There are some technical differences
between the House and Senate bills
that will have to be worked out in con-
ference. Therefore, I do believe we
should address this bill before we leave.

Mr. FRIST. Mr. President, right now,
I will object to the modification of my
unanimous consent request. After a
brief discussion, we can come back and
see if we are close to being able to take
this to the floor under this time agree-
ment, with these amendments. I think
we ought to lock it down tonight. With
that, I object to the modification.

The PRESIDING OFFICER. Objec-
tion is heard to the modification.

Is there objection to the original re-
quest?

Mr. REID. I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. DURBIN. Mr. President, will the
majority leader yield for a question?

Mr. FRIST. First, let me go through
the remaining business.

Mr. DURBIN. I will wait.

———————

EXECUTIVE SESSION

EXECUTIVE CALENDAR

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to executive session; provided
further that the Agriculture Com-
mittee be discharged from further con-
sideration of the nomination of Charles
F. Connor, PN1911, to be a member of
the board of directors of the Com-
modity Credit Corporation; provided
further that the Senate proceed to its
consideration, the nomination be con-
firmed, with the motion to reconsider
laid upon the table, and the President
be immediately notified of the Senate’s
action, and that the Senate resume leg-
islative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nomination considered and con-
firmed is as follows:

DEPARTMENT OF AGRICULTURE

Charles F. Conner, of Indiana, to be a
Member of the Board of Directors of the
Commodity Credit Corporation.

————
LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-
sion.

———
OBSERVING GLOBAL FAMILY DAY

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of S. Res. 582, which was sub-
mitted earlier today.
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The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 582) urging the people
of the United States to observe Global Fam-
ily Day and One Day of Peace and Sharing.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. FRIST. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, the motion to reconsider be laid
upon the table, and that any state-
ments relating thereto be printed in
the RECORD as if read, without inter-
vening action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 582

Whereas in 2005, the people of the world
suffered many calamitous events, including
devastation from tsunamis, terror attacks,
wars, famines, genocides, hurricanes, earth-
quakes, political and religious conflicts, dis-
eases, poverty, and rioting, all necessitating
global cooperation, compassion, and unity
previously unprecedented among diverse cul-
tures, faiths, and economic classes;

Whereas grave global challenges in 2006
may require cooperation and innovative
problem-solving among citizens and nations
on an even greater scale;

Whereas, on December 15, 2000, Congress
adopted Senate Concurrent Resolution 138,
expressing the sense of Congress that the
President of the United States should issue a
proclamation each year calling upon the peo-
ple of the United States and interested orga-
nizations to observe an international day of
peace and sharing at the beginning of each
year;

Whereas, in 2001, the United Nations Gen-
eral Assembly adopted Resolution 56/2, which
invited ‘“‘Member States, intergovernmental
and non-governmental organizations and all
the peoples of the world to celebrate One
Day in Peace, 1 January 2002, and every year
thereafter’’;

Whereas many foreign heads of State have
recognized the importance of establishing
Global Family Day, a special day of inter-
national unity, peace, and sharing, on the
first day of each year; and

Whereas family is the basic structure of
humanity, thus, we must all look to the sta-
bility and love within our individual families
to create stability in the global community:
Now therefore, be it

Resolved, That the Senate urgently re-
quests—

(1) the people of the United States to ob-
serve Global Family Day and One Day of
Peace and Sharing with appropriate activi-
ties stressing the need—

(A) to eradicate violence, hunger, poverty,
and suffering; and

(B) to establish greater trust and fellow-
ship among peace-loving countries and fami-
lies everywhere; and

(2) that American businesses, labor organi-
zations, and faith and civic leaders are urged
to join in promoting appropriate activities
for Americans and in extending appropriate
greetings from the families of America to
families in the rest of the world.
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DESIGNATING SEPTEMBER AS
“NATIONAL YOUTH COURT
MONTH”

Mr. FRIST. Mr. President, I ask

unanimous consent that the Senate
proceed to the consideration of S. Res.
583, which was submitted earlier today.
The PRESIDING OFFICER. The
clerk will report the resolution by
title.
The legislative clerk read as follows:

A resolution (S. Res. 583) designating Sep-
tember 2006 as ‘‘National Youth Court
Month.”

There being no objection, the Senate
proceeded to consider the resolution.

Mr. FRIST. Mr. President, I ask
unanimous consent that the resolution
be agreed to, the preamble be agreed
to, and the motion to reconsider be laid
upon the table.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 583

Whereas a strong country begins with
strong communities in which all citizens
play an active role and invest in the success
and future of the youth of the United States;

Whereas the fifth National Youth Court
Month celebrates the outstanding achieve-
ment of youth courts throughout the coun-
try;

Whereas in 2005, more than 110,000 youths
volunteered to hear more than 115,000 juve-
nile cases, and more than 20,000 adults volun-
teered to facilitate peer justice in youth
court programs;

Whereas 1,158 youth court programs in 49
States and the District of Columbia provide
restorative justice for juvenile offenders, re-
sulting in effective crime prevention, early
intervention and education for all youth par-
ticipants, and enhanced public safety
throughout the United States;

Whereas, by holding juvenile offenders ac-
countable, reconciling victims, communities,
juvenile offenders, and their families, and re-
ducing caseloads for the juvenile justice sys-
tem, youth courts address offenses that
might otherwise go unaddressed until the of-
fending behavior escalates and redirects the
efforts of juvenile offenders toward becoming
contributing members of their communities;

Whereas Federal, State, and local govern-
ments, corporations, foundations, service or-
ganizations, educational institutions, juve-
nile justice agencies, and individual adults
support youth courts because youth court
programs actively promote and contribute to
building successful, productive lives and fu-
tures for the youth of the United States;

Whereas a fundamental correlation exists
between youth service and lifelong adult
commitment to and involvement in one’s
community;

Whereas volunteer service and related
service learning opportunities enable young
people to build character and develop and en-
hance life-skills, such as responsibility, deci-
sion-making, time management, teamwork,
public speaking, and leadership, which pro-
spective employers will value; and

Whereas participating in youth court pro-
grams encourages youth court members to
become valuable members of their commu-
nities: Now, therefore, be it

Resolved, That the Senate designates Sep-
tember 2006 as ‘‘National Youth Court
Month™.
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SENATE LEGAL COUNSEL
AUTHORIZATION

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of S. Res.
584, which was submitted earlier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The legislative clerk read as follows:

A resolution (S. Res. 584) to authorize the
production of records, testimony, and legal
representation.

There being no objection, the Senate
proceeded to consider the resolution.

Mr. FRIST. Mr. President, the Com-
mittee on Health, Education, Labor,
and Pensions has received a request
from the U.S. Attorney’s Office for the
District of Columbia for records of the
committee and testimony by com-
mittee staff relevant to an investiga-
tion it is conducting into a Presi-
dential nominee’s financial disclosure
to the committee during confirmation
proceedings. The chair and ranking
member of the committee would like
to cooperate with this request.

Accordingly, in keeping with Senate
rules and practice, this resolution
would authorize the committee to
produce documents for use in this in-
vestigation. The resolution would also
authorize testimony by committee
staff, with representation by the Sen-
ate Legal Counsel.

Mr. President, I ask unanimous con-
sent that the resolution be agreed to,
the preamble be agreed to, and the mo-
tion to reconsider be laid upon the
table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. RES. 584

Whereas, the United States Attorney’s Of-
fice for the District of Columbia is con-
ducting an investigation of the financial dis-
closures made by Dr. Lester Crawford to the
Committee on Health, Education, Labor, and
Pensions in connection with confirmation
proceedings on Dr. Crawford’s nomination to
be Commissioner of the Food and Drug Ad-
ministration;

Whereas, the Committee on Health, Edu-
cation, Labor, and Pensions has received a
request from the United States Attorney’s
Office for testimony of three employees of
the Committee and for records of the Com-
mittee relevant to the investigation;

Whereas, pursuant to sections 703(a) and
704(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. 288b(a) and 288c(a)(2), the Sen-
ate may direct its counsel to represent em-
ployees of the Senate with respect to any
subpoena, order, or request for testimony re-
lating to their official responsibilities;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
can, by administrative or judicial process, be
taken from such control or possession but by
permission of the Senate; and

Whereas, when it appears that evidence
under the control or in the possession of the
Senate is needed for the promotion of jus-
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tice, the Senate will take such action as will
promote the ends of justice consistent with
the privileges of the Senate: Now, therefore,
be it

Resolved, That the Committee on Health,
Education, Labor, and Pensions is authorized
to produce documents and committee staff
are authorized to testify in these and related
proceedings, except where a privilege should
be asserted.

SEC. 2. The Senate Legal Counsel is author-
ized to represent employees of the Com-
mittee on Health, Education, Labor, and
Pensions in connection with the document
production and testimony authorized in sec-
tion one of this resolution.

———

SENSE OF THE CONGRESS THAT
STATES SHOULD REQUIRE CAN-
DIDATES FOR DRIVER’S LI-
CENSES TO DEMONSTRATE ABIL-
ITY TO EXERCISE INCREASED
CAUTION

Mr. FRIST. Mr. President, I ask
unanimous consent that the Commerce
Committee be discharged from further
consideration and the Senate proceed
to H. Con. Res. 235.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the concurrent resolution
by title.

The legislative clerk read as follows:

A concurrent resolution (H. Con. Res. 235)
expressing the sense of the Congress that
States should require candidates for driver’s
licenses to demonstrate an ability to exer-
cise greatly increased caution when driving
in the proximity of a potentially visually
impaired individual.

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. FRIST. Mr. President, I ask
unanimous consent that the concur-
rent resolution be agreed to, the pre-
amble be agreed to, and the motion to
reconsider laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 235) was agreed to.

The preamble was agreed to.

———

NATIONAL TRANSPORTATION
SAFETY BOARD REAUTHORIZA-
TION ACT OF 2006

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 613, S. 3679.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (S. 3679) to authorize appropriations
for the National Transportation Safety
Board, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill which
had been reported from the Committee
on Commerce, Science, and Transpor-
tation with an amendment to strike all
after the enacting clause and insert in
lieu thereof the following:

S. 3679

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
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[SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
[(a) SHORT TITLE.—This Act may be cited
as the ‘‘National Transportation Safety
Board Reauthorization Act of 2006"".
[(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

[Sec. 1. Short title; table of contents.

[Sec. 2. Reports.

[Sec. 3. Repeal of reimbursement for DOT
inspector general services.

[Sec. 4. Contracting requirements for inves-
tigation services.

[Sec. 5. Technical corrections.

[Sec. 6. AMTRAK plan to assist families of
passengers involved in rail pas-
senger accidents.

[Sec. 7. Inspector General of the National
Transportation Safety Board.

[Sec. 8. Audit procedures.

[Sec. 9. Authorization of appropriations.
[SEC. 2. REPORTS.
[ (a) ANNUAL REPORTS.—

[(1) IN GENERAL.—Section 1117 of title 49,
United States Code, is amended—

[(A) by striking ‘“‘and” after the semicolon
in paragraph (2);

[(B) by striking ‘‘State.” in paragraph (3)
and inserting ‘‘State;”’; and

[(C) by adding at the end the following:

[“(4) a description of the activities and op-
erations of the National Transportation
Safety Board Academy during the prior cal-
endar year;

[“(6) a list of accidents during the prior
calendar year that the Board was required to
investigate under section 1131 of this title
but did not investigate, and an explanation
of why they were not investigated; and

[¢“(6) a list of ongoing investigations that
have exceeded the expected time allotted for
completion by Board order and an expla-
nation for the additional time required to
complete each such investigation.”.

[(2) UTILIZATION PLAN.—

[(A) PLAN.—Within 90 days after the date
of enactment of this Act, the National
Transportation Safety Board shall—

[(i) develop a plan to achieve the self-suffi-
cient operation of the National Transpor-
tation Safety Board Academy and utilize
fully the Academy’s facilities and resources;

[(ii) submit a draft of the plan to the
Comptroller General for review and com-
ment; and

[(iii) submit a draft of the plan to the Sen-
ate Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Transportation and In-
frastructure.

[(B) PLAN DEVELOPMENT CONSIDERATIONS.—
The Board shall—

[(i) give consideration in developing the
plan to subleasing the facility to another en-
tity or other revenue-generating measures;
and

[(ii) include in the plan a detailed financial
statement that covers current Academy ex-
penses and revenues and an analysis of the
projected impact of the plan on the Acad-
emy’s expenses and revenues.

[(C) REPORT.—Within 180 days after the
date of enactment of this Act, the National
Transportation Safety Board shall submit a
report to the Senate Committee on Com-
merce, Science, and Transportation and the
House of Representatives Committee on
Transportation and Infrastructure that in-
cludes—

[(i) an updated copy of the plan;

[(ii) any comments and recommendations
made by the Comptroller General pursuant
to the Government Accountability Office’s
review of the draft plan; and

[(iii) a response to the Comptroller Gen-
eral’s comments and recommendations, in-
cluding a description of any modifications
made to the plan in response to those com-
ments and recommendations.
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[(D) IMPLEMENTATION.—The plan shall be
fully implemented within 2 years after the
date of enactment of this Act.

[(b) DOT REPORT ON COMPLIANCE WITH
RECOMMENDATIONS.—Within 90 days after the
Secretary of Transportation submits a re-
port under section 1135(d) of title 49, United
States Code, the National Transportation
Safety Board shall review the Secretary’s re-
port and transmit comments on the report to
the Secretary, the Senate Committee on
Commerce, Science, and Transportation and
the House of Representatives Committee on
Transportation and Infrastructure.

[(c) TRANSPORTATION SAFETY REAUTHOR-
IZATION RECOMMENDATIONS.—The Board shall,
as appropriate, provide recommendations
and comments to the Congress pertaining to
pending transportation safety legislation.
[SEC. 3. REPEAL OF REIMBURSEMENT FOR DOT

INSPECTOR GENERAL SERVICES.

[Section 1137 of title 49, United States
Code, is amended by striking subsection (d).
[SEC. 4. CONTRACTING REQUIREMENTS FOR IN-

VESTIGATION SERVICES.

[(a) IN GENERAL.—Section 1113(b) of title
49, United States Code, is amended—

[(1) by striking ‘“‘and’ after the semicolon
in paragraph (1)(H);

[(2) by redesignating subparagraph (I) as
subparagraph (J) in paragraph (1);

[(3) by inserting after subparagraph (H) of
paragraph (1) the following:

[““(I) for an investigation under section
1131, enter into agreements or contracts
without regard to any other provision of law
requiring competition, if necessary to expe-
dite the investigation; and’’; and

[(4) by striking “(1)(I)” each place it ap-
pears in paragraph (2) and inserting “(1)(J)”".

[(b) REPORT ON USAGE.—Section 1117 of
title 49, United States Code, as amended by
section 2, is further amended—

[(1) by striking “‘and’ after the semicolon
in paragraph (b);

[(2) by striking ‘‘investigation.’” in para-
graph (6) and inserting ‘‘investigation; and’’;
and

[(3) by adding at the end the following:

[‘(7T) a description of each contract exe-
cuted during the preceding calendar year
under the authority of section 1113(b)(1)(I),
and the rationale for dispensing with com-
petition requirements with respect to each
such contract.”.

[SEC. 5. TECHNICAL CORRECTIONS.

[(a) FUNCTIONAL UNIT FOR MARINE INVES-
TIGATIONS.—Section 1111(g) of title 49, United
States Code, is amended by adding at the end
the following:

[¢(5) marine.”.

[(b) MARINE CASUALTY INVESTIGATIONS.—
Section 1131(a)(1)(E) of title 49, United States
Code, is amended—

[(1) by striking ‘‘on the navigable waters
or territorial sea of the United States,” and
inserting ‘‘on the navigable waters, all inter-
nal waters, and the territorial sea of the
United States,”’; and

[(2) by inserting ‘‘(as defined in section
2101(46))”" after ‘‘vessel of the United States’.

[(c) REFERENCE TO DEPARTMENTAL AUTHOR-
ITY.—Section 1131(c)(1) of title 49, United
States Code, is amended by inserting ‘‘or the
Secretary of the department in which the
Coast Guard is operating” after ‘‘Transpor-
tation”.

[(d) APPOINTMENT OF MANAGING DIREC-
TOR.—Section 1111 of title 49, United States
Code, is amended—

[(1) by striking paragraph (1) of subsection
(e) and inserting the following:

[““(1) appoint and supervise officers and
employees, other than regular and fulltime
employees in the immediate offices of an-
other member, necessary to carry out this
chapter;’’;
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[(2) by redesignating paragraphs (2) and (3)
of subsection (e) as paragraphs (3) and (4), re-
spectively, and inserting after paragraph (1)
the following:

[“(2) fix the pay of officers and employees
necessary to carry out this chapter;”’;

[(3) by redesignating subsection (i) as sub-
section (k); and

[(4) by inserting after subsection (h) the
following:

[“(d) MANAGING DIRECTOR.—The Board
shall have a Managing Director who shall
be—

[¢“(1) appointed by the Chairman, in con-
sultation with the Board; and

[“(2) approved by the Board, pursuant to a
procedure developed and adopted by the
Board.

[‘‘(j) BOARD MEMBER STAFF.—Each member
of the Board shall appoint and supervise reg-
ular and fulltime employees in his or her im-
mediate office as long as any such employee
has been approved for employment by the
designated agency ethics official under the
same guidelines that apply to all employees
of the Board. The appointment authority
provided by this subsection is limited to the
number of fulltime equivalent positions, in
addition to 1 senior professional staff at the
GS-15 level and 1 administrative staff, allo-
cated each member through the Board’s an-
nual budget and allocation process.”.

[(e) BOARD APPROVAL.—Section 1113(c) of
title 49, United States Code, is amended by
inserting ‘“‘The Board shall develop and ap-
prove a process for the Board’s review and
comment or approval of documents sub-
mitted to the President, Director of the Of-
fice of Management and Budget, or the Con-
gress under this subsection.” after ‘‘Con-
gress.”’.

[(f) INVESTIGATION TRACKING SYSTEM.—
Within 6 months after the date of enactment
of this Act, the National Transportation
Safety Board shall develop and implement a
process or system available to all Board
members that tracks the status and activi-
ties associated with all ongoing and pending
investigations undertaken by the Board, in-
cluding the expected completion date, staff
assignments, and such other information as
the Board may require for the investiga-
tions.

[(g) INVESTIGATIVE OFFICERS.—Section 1113
of title 49, United States Code, is amended by
adding at the end thereof the following:

[‘‘(h) INVESTIGATIVE OFFICERS.—The Board
shall maintain at least 1 fulltime employee
in each State located more than 1,000 miles
from the nearest Board regional office to
provide initial investigative response to ac-
cidents the Board is empowered to inves-
tigate under this chapter that occur in those
States.”.

[SEC. 6. AMTRAK PLAN TO ASSIST FAMILIES OF
PASSENGERS INVOLVED IN RAIL
PASSENGER ACCIDENTS.

[(a) IN GENERAL.—Chapter 243 of title 49,
United States Code, is amended by adding at
the end the following:

[“§24316. Plans to address needs of families
of passengers involved in rail passenger ac-
cidents
[‘‘(a) SUBMISSION OF PLAN.—Not later than

6 months after the date of the enactment of

the Rail Security Act of 2005, Amtrak shall

submit to the Chairman of the National

Transportation Safety Board, the Secretary

of Transportation, and the Secretary of

Homeland Security a plan for addressing the

needs of the families of passengers involved

in any rail passenger accident involving an

Amtrak intercity train and resulting in a

loss of life.

[““(b) CONTENTS OF PLANS.—The plan to be

submitted by Amtrak under subsection (a)

shall include, at a minimum, the following:
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[““(1) A process by which Amtrak will
maintain and provide to the National Trans-
portation Safety Board and the Secretary of
Transportation, immediately upon request, a
list (which is based on the best available in-
formation at the time of the request) of the
names of the passengers aboard the train
(whether or not such names have been
verified), and will periodically update the
list. The plan shall include a procedure, with
respect to unreserved trains and passengers
not holding reservations on other trains, for
Amtrak to use reasonable efforts to ascer-
tain the number and names of passengers
aboard a train involved in an accident.

[(2) A plan for creating and publicizing a
reliable, toll-free telephone number within 4
hours after such an accident occurs, and for
providing staff, to handle calls from the fam-
ilies of the passengers.

[“(3) A process for notifying the families of
the passengers, before providing any public
notice of the names of the passengers, by
suitably trained individuals.

[“(4) A process for providing the notice de-
scribed in paragraph (2) to the family of a
passenger as soon as Amtrak has verified
that the passenger was aboard the train
(whether or not the names of all of the pas-
sengers have been verified).

[“(5) A process by which the family of each
passenger will be consulted about the dis-
position of all remains and personal effects
of the passenger within Amtrak’s control;
that any possession of the passenger within
Amtrak’s control will be returned to the
family unless the possession is needed for the
accident investigation or any criminal inves-
tigation; and that any unclaimed possession
of a passenger within Amtrak’s control will
be retained by the rail passenger carrier for
at least 18 months.

[“(6) A process by which the treatment of
the families of nonrevenue passengers will be
the same as the treatment of the families of
revenue passengers.

[(7) An assurance that Amtrak will pro-
vide adequate training to its employees and
agents to meet the needs of survivors and
family members following an accident.

[‘“(c) USE OF INFORMATION.—The National
Transportation Safety Board, the Secretary
of Transportation, and Amtrak may not re-
lease any personal information on a list ob-
tained under subsection (b)(1) but may pro-
vide information on the list about a pas-
senger to the family of the passenger to the
extent that the Board or Amtrak considers
appropriate.

[‘(d) LIMITATION ON LIABILITY.—Amtrak
shall not be liable for damages in any action
brought in a Federal or State court arising
out of the performance of Amtrak in pre-
paring or providing a passenger list, or in
providing information concerning a train
reservation, pursuant to a plan submitted by
Amtrak under subsection (b), unless such li-
ability was caused by Amtrak’s conduct.

[‘‘(e) LIMITATION ON STATUTORY CONSTRUC-
TION.—Nothing in this section may be con-
strued as limiting the actions that Amtrak
may take, or the obligations that Amtrak
may have, in providing assistance to the
families of passengers involved in a rail pas-
senger accident.

[‘(f) FUNDING.—There shall be made avail-
able to the Secretary of Transportation for
the use of Amtrak $500,000 for fiscal year 2007
to carry out this section. Amounts made
available pursuant to this subsection shall
remain available until expended.”’.

[(b) CONFORMING AMENDMENT.—The chap-
ter analysis for chapter 243 of title 49, United
States Code, is amended by adding at the end
the following:

[24316. Plan to assist families of pas-
sengers involved in rail pas-
senger accidents.”.
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[SEC. 7. INSPECTOR GENERAL OF THE NATIONAL
TRANSPORTATION SAFETY BOARD.
[(a) IN GENERAL.—Section 1137 of title 49,
United States Code, is amended to read as
follows:

[“§1137. Designation of the Department of
Transportation Inspector General as In-
spector General of the National Transpor-
tation Safety Board
[‘‘(a) ESTABLISHMENT OF INSPECTOR GEN-

ERAL OF THE NATIONAL TRANSPORTATION
SAFETY BOARD.—In order to promote econ-
omy, efficiency, and effectiveness in the ad-
ministration of, and to prevent and detect
fraud and abuse in the programs, operations,
and activities of the National Transpor-
tation Safety Board, the Inspector General
of the Department of Transportation shall
serve as the Inspector General of the Na-
tional Transportation Safety Board.

[““(b) AUTHORITY OF THE INSPECTOR GEN-
ERAL.—

[“(1) The Inspector General shall exercise
such authority as provided by the Inspector
General Act of 1978, and other applicable
laws, over Board programs, operations and
activities not directly associated with spe-
cific accident investigations or adjudica-
tions, including—

[““(A) financial management, property
management, and business operations, in-
cluding internal accounting and administra-
tive control systems;

[¢“(B) information management and secu-
rity, including privacy protection of person-
ally identifiable information;

[¢“(C) resource management;

[“(D) workforce development;

[““(E) procurement and contracting plan-
ning, practices and policies;

[“(F) malfeasance in office by Board em-
ployees and contractors; and

[‘“(G) allegations of false statements,
fraud, and other criminal activity within the
jurisdiction of the Board.

[“(2) In consultation with the Senate Com-
mittee on Commerce, Science, and Transpor-
tation or the House Committee on Transpor-
tation and Infrastructure Committee, the In-
spector General may conduct an audit, inves-
tigation, or other review on matters not de-
scribed in subparagraphs (A) through (G) of
paragraph (1).

[““(c) DUTIES.—In carrying out this section,
the Inspector General shall—

[““(1) report directly to the Chairman of
the Committee and ensure that the Chair-
man is kept fully and currently informed
concerning fraud and other serious problems,
abuses, and deficiencies relating to the ad-
ministration of programs, operations, and
activities of the Board;

[¢“(2) recommend to the Chairman correc-
tive action concerning such problems,
abuses, and deficiencies;

[““(3) report to the Chairman on the
progress made in implementing such correc-
tive action; and

[‘‘(4) promptly notify the Chairman on any
problems related to access for information or
carrying out an audit or investigation.

[¢“(d) INFORMATION PROVIDED TO BOARD
MEMBERS.—The Inspector General and Chair-
man shall ensure that all members of the
Board are informed of major work in
progress through regular and periodic brief-
ings and, as appropriate, on a timelier basis
for matters of a significant nature.

[‘“(e) AUTHORIZATION FOR APPROPRIA-
TIONS.—There are authorized to be appro-
priated to the Secretary of Transportation
for use by the Inspector General of the De-
partment of Transportation such sums as
may be necessary to cover expenses assocCi-
ated with activities pursuant to the author-
ity exercised as the Inspector General of the
Board. In the absence of an appropriation,
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the Inspector General and the Board shall

have a reimbursable agreement to cover such

expenses.’’.

[(b) CONFORMING AMENDMENT.—The chap-
ter analysis for chapter 11 of title 49, United
States Code, is amended by striking the item
relating to section 1137 and inserting the fol-
lowing:

[“1137. Designation of the Department of
Transportation Inspector Gen-
eral as Inspector General of the
National Transportation Safety

Board.”.
[SEC. 8. AUDIT PROCEDURES.
[The National Transportation Safety

Board, in consultation with the Inspector
General, shall continue to develop and im-
plement comprehensive internal audit con-
trols for its operations. The audit controls
shall, at a minimum, address Board asset
management systems, including systems for
accounting management, debt collection,
travel, and property and inventory manage-
ment and control.

[SEC. 9. AUTHORIZATION OF APPROPRIATIONS.

[(a) IN GENERAL.—Section 1118(a) of title
49, United States Code, is amended—

[(1) by striking ‘“‘and’ after ¢‘2005,”’; and

[(2) by striking ‘‘2006.”” and inserting ‘2006,
$79,594,000 for fiscal year 2007, and $84,382,432
for fiscal year 2008.”".

[(b) EMERGENCY FUND.—Section 1118(b) of
title 49, United States Code, is amended to
read as follows:

[‘(b) EMERGENCY FUND.—There are author-
ized to be appropriated for necessary ex-
penses of the Board, not otherwise provided
for, for accident investigations amounts suf-
ficient to maintain the emergency fund at a
level not to exceed $4,000,000, such sums to
remain available until expended.”’.

[(c) FEES, REFUNDS, AND REIMBURSE-
MENTS.—

[(1) IN GENERAL.—Section 1118(c) of title 49,
United States Code, is amended—

[(A) by striking ‘“ACADEMY.—’ and insert-
ing “FEES, REFUNDS, AND REIMBURSE-
MENTS.—"’;

[(B) by striking paragraph (1) and redesig-
nating paragraphs (2), (3), and (4) as para-
graphs (1), (2), and (3), respectively, and re-
setting each such paragraph 2 ems from the
left margin;

[(C) by striking paragraph (1), as redesig-
nated, and inserting the following:

[“(1) IN GENERAL.—The Board may impose
and collect such fees, refunds, and reim-
bursements as it determines to be appro-
priate for services provided by or through
the Board.”;

[(D) by striking ‘‘fee’ the first place it ap-
pears in paragraph (2), as redesignated, and
inserting ‘‘fee, refund, or reimbursement’’;
and

[(E) by striking ‘‘imposed;”’ in subpara-
graphs (A) and (B) of paragraph (2), as redes-
ignated, and inserting ‘‘imposed or with
which the refund or reimbursement is associ-
ated;”.

[(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall take effect on
October 1, 2005.

[(d) REPORT.—Section 1118(d) of title 49,
United States Code, is repealed.

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“National Transportation Safety Board Re-
authorization Act of 2006°°.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
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Sec. 3. Contracting requirements for investiga-
tion services.

Sec. 4. Technical corrections.

Sec. 5. AMTRAK plan to assist families of pas-
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Sec. 6. Inspector General of the National Trans-
portation Safety Board.

Sec. 7. Audit procedures.

Sec. 8. DOT Inspector General to investigate
Central Artery project contractors
and oversight agencies.

Sec. 9. Implementation of NTSB’s ‘‘Most Want-
ed Transportation Safety Im-
provements, 2006”’.

Sec. 10. Authorization of appropriations.

SEC. 2. REPORTS.

(a) ANNUAL REPORTS.—

(1) IN GENERAL.—Section 1117 of title 49,
United States Code, is amended—

(4) by striking “‘and’ after the semicolon in
paragraph (2);

(B) by striking ‘‘State.”’ in paragraph (3) and
inserting ‘‘State;”’; and

(C) by adding at the end the following:

‘““(4) a description of the activities and oper-
ations of the National Transportation Safety
Board Academy during the prior calendar year;

““(5) a list of accidents during the prior cal-
endar year that the Board was required to in-
vestigate under section 1131 of this title but did
not investigate, and an explanation of why they
were not investigated,; and

“(6) a list of ongoing investigations that have
exceeded the expected time allotted for comple-
tion by Board order and an explanation for the
additional time required to complete each such
investigation.’’.

(2) UTILIZATION PLAN.—

(A) PLAN.—Within 90 days after the date of
enactment of this Act, the National Transpor-
tation Safety Board shall—

(i) develop a plan to achieve the self-sufficient
operation of the National Transportation Safety
Board Academy and utilize fully the Academy’s
facilities and resources;

(ii) submit a draft of the plan to the Comp-
troller General for review and comment; and

(iii) submit a draft of the plan to the Senate
Committee on Commerce, Science, and Transpor-
tation and the House of Representatives Com-
mittee on Transportation and Infrastructure.

(B) PLAN DEVELOPMENT CONSIDERATIONS.—
The Board shall—

(i) give consideration in developing the plan
to subleasing the facility to another entity or
other revenue-generating measures; and

(ii) include in the plan a detailed financial
statement that covers current Academy expenses
and revenues and an analysis of the projected
impact of the plan on the Academy’s expenses
and revenues.

(C) REPORT.—Within 180 days after the date
of enactment of this Act, the National Transpor-
tation Safety Board shall submit a report to the
Senate Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Transportation and Infra-
structure that includes—

(i) an updated copy of the plan;

(ii) any comments and recommendations made
by the Comptroller General pursuant to the Gov-
ernment Accountability Office’s review of the
draft plan; and

(iii) a response to the Comptroller General’s
comments and recommendations, including a de-
scription of any modifications made to the plan
in response to those comments and recommenda-
tions.

(D) IMPLEMENTATION.—The plan shall be fully
implemented within 2 years after the date of en-
actment of this Act.

(b) DOT REPORT ON COMPLIANCE WITH REC-
OMMENDATIONS.—Within 90 days after the Sec-
retary of Transportation submits a report under
section 1135(d) of title 49, United States Code,
the National Transportation Safety Board shall
review the Secretary’s report and transmit com-
ments on the report to the Secretary, the Senate
Committee on Commerce, Science, and Transpor-
tation and the House of Representatives Com-
mittee on Transportation and Infrastructure.

(c) TRANSPORTATION SAFETY REAUTHORIZA-
TION RECOMMENDATIONS.—The Board shall, as
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appropriate, provide recommendations and com-

ments to the Congress pertaining to pending

transportation safety legislation.

SEC. 3. CONTRACTING REQUIREMENTS FOR IN-
VESTIGATION SERVICES.

(a) IN GENERAL.—Section 1113(b) of title 49,
United States Code, is amended—

(1) by striking ‘“‘and’ after the semicolon in
paragraph (1)(H);

(2) by redesignating subparagraph (I) as sub-
paragraph (J) in paragraph (1);

(3) by inserting after subparagraph (H) of
paragraph (1) the following:

“(I) for an investigation under section 1131,
enter into agreements or contracts without re-
gard to any other provision of law requiring
competition, if necessary to expedite the inves-
tigation; and’’; and

(4) by striking ““(1)(I)”’ each place it appears
in paragraph (2) and inserting ‘““(1)(J)”’.

(b) REPORT ON USAGE.—Section 1117 of title
49, United States Code, as amended by section 2,
is further amended—

(1) by striking ‘“‘and’ after the semicolon in
paragraph (5);

(2) by striking ‘‘investigation.’’ in paragraph
(6) and inserting ‘‘investigation; and’’; and

(3) by adding at the end the following:

“(7) a description of each contract executed
during the preceding calendar year under the
authority of section 1113(b)(1)(I), and the ra-
tionale for dispensing with competition require-
ments with respect to each such contract.’’.

SEC. 4. TECHNICAL CORRECTIONS.

(a) FUNCTIONAL UNIT FOR MARINE INVESTIGA-
TIONS.—Section 1111(g) of title 49, United States
Code, is amended by adding at the end the fol-
lowing:

“(5) marine.”’.

(b) MARINE CASUALTY INVESTIGATIONS.—Sec-
tion 1131(a)(1)(E) of title 49, United States Code,
is amended—

(1) by striking ‘“‘on the mavigable waters or
territorial sea of the United States,”” and insert-
ing ‘“‘on the navigable waters, all internal wa-
ters, and the territorial sea of the United
States,”’; and

(2) by inserting ‘‘(as defined in section
2101(46))”’ after “‘vessel of the United States’.

(c) REFERENCE TO DEPARTMENTAL AUTHOR-
I1Ty.—Section 1131(c)(1) of title 49, United States
Code, is amended by inserting ‘‘or the Secretary
of the department in which the Coast Guard is
operating’’ after ‘“‘Transportation’.

(d) APPOINTMENT OF MANAGING DIRECTOR.—
Section 1111 of title 49, United States Code, is
amended—

(1) by striking paragraph (1) of subsection (e)
and inserting the following:

“(1) appoint and supervise officers and em-
ployees, other than regular and fulltime employ-
ees in the immediate offices of another member,
necessary to carry out this chapter;’’;

(2) by redesignating paragraphs (2) and (3) of
subsection (e) as paragraphs (3) and (4), respec-
tively, and inserting after paragraph (1) the fol-
lowing:

“(2) fix the pay of officers and employees nec-
essary to carry out this chapter;”’;

(3) by redesignating subsection (i) as sub-
section (k); and

(4) by inserting after subsection (h) the fol-
lowing:

““(i) MANAGING DIRECTOR.—The Board shall
have a Managing Director who shall be—

“(1) appointed by the Chairman, in consulta-
tion with the Board; and

“(2) approved by the Board, pursuant to a
procedure developed and adopted by the Board.

““(j) BOARD MEMBER STAFF.—Each member of
the Board shall appoint and supervise regular
and fulltime employees in his or her immediate
office as long as any such employee has been
approved for employment by the designated
agency ethics official under the same guidelines
that apply to all employees of the Board. The
appointment authority provided by this sub-
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section is limited to the number of fulltime

equivalent positions, in addition to 1 senior pro-

fessional staff at the GS-15 level and 1 adminis-
trative staff, allocated each member through the

Board’s annual budget and allocation process.”’.
(e) BOARD APPROVAL.—Section 1113(c) of title

49, United States Code, is amended by inserting

“The Board shall develop and approve a process

for the Board’s review and comment or approval

of documents submitted to the President, Direc-
tor of the Office of Management and Budget, or
the Congress wunder this subsection.” after

“‘Congress.”’.

(f) INVESTIGATION TRACKING SYSTEM.—Within
6 months after the date of enactment of this Act,
the National Transportation Safety Board shall
develop and implement a process or system
available to all Board members that tracks the
status and activities associated with all ongoing
and pending investigations undertaken by the
Board, including the expected completion date,
staff assignments, and such other information
as the Board may require for the investigations.

(9) INVESTIGATIVE OFFICERS.—Section 1113 of
title 49, United States Code, is amended by add-
ing at the end thereof the following:

““(h) INVESTIGATIVE OFFICERS.—The Board
shall maintain at least 1 fulltime employee in
each State located more than 1,000 miles from
the nearest Board regional office to provide ini-
tial investigative response to accidents the
Board is empowered to investigate under this
chapter that occur in those States.’’.

SEC. 5. AMTRAK PLAN TO ASSIST FAMILIES OF
PASSENGERS INVOLVED IN RAIL
PASSENGER ACCIDENTS.

(a) IN GENERAL.—Chapter 243 of title 49,
United States Code, is amended by adding at the
end the following:

“§24316. Plans to address needs of families of
passengers involved in rail passenger acci-
dents
““(a) SUBMISSION OF PLAN.—Not later than 6

months after the date of the enactment of the
National Transportation Safety Board Reau-
thorization Act of 2006, Amtrak shall submit to
the Chairman of the National Transportation
Safety Board, the Secretary of Transportation,
and the Secretary of Homeland Security a plan
for addressing the needs of the families of pas-
sengers involved in any rail passenger accident
involving an Amtrak intercity train and result-
ing in a loss of life.

‘““(b) CONTENTS OF PLANS.—The plan to be
submitted by Amtrak under subsection (a) shall
include, at a minimum, the following:

““(1) A process by which Amtrak will maintain
and provide to the National Transportation
Safety Board and the Secretary of Transpor-
tation, immediately upon request, a list (which
is based on the best available information at the
time of the request) of the mames of the pas-
sengers aboard the train (whether or not such
names have been verified), and will periodically
update the list. The plan shall include a proce-
dure, with respect to unreserved trains and pas-
sengers not holding reservations on other trains,
for Amtrak to use reasonable efforts to ascertain
the number and names of passengers aboard a
train involved in an accident.

“(2) A plan for creating and publicizing a reli-
able, toll-free telephone number within 4 hours
after such an accident occurs, and for providing
staff, to handle calls from the families of the
passengers.

““(3) A process for notifying the families of the
passengers, before providing any public notice
of the mames of the passengers, by suitably
trained individuals.

“(4) A process for providing the notice de-
scribed in paragraph (2) to the family of a pas-
senger as soon as Amtrak has verified that the
passenger was aboard the train (whether or not
the names of all of the passengers have been
verified).

‘“(5) A process by which the family of each
passenger will be consulted about the disposi-
tion of all remains and personal effects of the
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passenger within Amtrak’s control; that any
possession of the passenger within Amitrak’s
control will be returned to the family unless the
possession is needed for the accident investiga-
tion or any criminal investigation; and that any
unclaimed possession of a passenger within Am-
trak’s control will be retained by the rail pas-
senger carrier for at least 18 months.

““(6) A process by which the treatment of the
families of monrevenue passengers will be the
same as the treatment of the families of revenue
passengers.

‘“(7) An assurance that Amtrak will provide
adequate training to its employees and agents to
meet the needs of survivors and family members
following an accident.

‘““(c) USE OF INFORMATION.—The National
Transportation Safety Board, the Secretary of
Transportation, and Amtrak may not release
any personal information on a list obtained
under subsection (b)(1) but may provide infor-
mation on the list about a passenger to the fam-
ily of the passenger to the extent that the Board
or Amtrak considers appropriate.

““(d) LIMITATION ON LIABILITY.—Amtrak shall
not be liable for damages in any action brought
in a Federal or State court arising out of the
performance of Amtrak in preparing or pro-
viding a passenger list, or in providing informa-
tion concerning a train reservation, pursuant to
a plan submitted by Amtrak under subsection
(b), unless such liability was caused by Am-
trak’s conduct.

“(e) LIMITATION ON STATUTORY CONSTRUC-
TION.—Nothing in this section may be construed
as limiting the actions that Amtrak may take, or
the obligations that Amtrak may have, in pro-
viding assistance to the families of passengers
involved in a rail passenger accident.

‘““(f) FUNDING.—There shall be made available
to the Secretary of Transportation for the use of
Amtrak $500,000 for fiscal year 2007 to carry out
this section. Amounts made available pursuant
to this subsection shall remain available until
expended.’’.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 243 of title 49, United States
Code, is amended by adding at the end the fol-
lowing:

“24316. Plan to assist families of passengers in-
volved 1in rail passenger acci-
dents.”’.

SEC. 6. INSPECTOR GENERAL OF THE NATIONAL

TRANSPORTATION SAFETY BOARD.

(a) IN GENERAL.—Section 1137 of title 49,
United States Code, is amended to read as fol-
lows:

“§1137. Designation of the Department of
Transportation Inspector General as Inspec-
tor General of the National Transportation
Safety Board
“(a) ESTABLISHMENT OF INSPECTOR GENERAL

OF THE NATIONAL TRANSPORTATION SAFETY

BOARD.—In order to promote economy, effi-

ciency, and effectiveness in the administration

of, and to prevent and detect fraud and abuse
in the programs, operations, and activities of
the National Transportation Safety Board, the

Inspector General of the Department of Trans-

portation shall serve as the Inspector General of

the National Transportation Safety Board.

“(b) AUTHORITY OF THE INSPECTOR GEN-
ERAL.—

‘(1) The Inspector General shall exercise such
authority as provided by the Inspector General
Act of 1978, and other applicable laws, over
Board programs, operations and activities not
directly associated with specific accident inves-
tigations or adjudications, including—

“(A) financial management, property manage-
ment, and business operations, including inter-
nal accounting and administrative control sys-
tems;

‘“‘(B) information management and Security,
including privacy protection of personally iden-
tifiable information;

“(C) resource management;
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“(D) workforce development;

“(E) procurement and contracting planning,
practices and policies;

“(F) malfeasance in office by Board employees
and contractors; and

“(G) allegations of false statements, fraud,
and other criminal activity within the jurisdic-
tion of the Board.

“(2) In consultation with the Senate Com-
mittee on Commerce, Science, and Transpor-
tation or the House Committee on Transpor-
tation and Infrastructure Committee, the In-
spector General may conduct an audit, inves-
tigation, or other review on matters not de-
scribed in subparagraphs (A) through (G) of
paragraph (1).

“‘(c) DUTIES.—In carrying out this section, the
Inspector General shall—

‘(1) report directly to the Chairman of the
Committee and ensure that the Chairman is kept
fully and currently informed concerning fraud
and other serious problems, abuses, and defi-
ciencies relating to the administration of pro-
grams, operations, and activities of the Board;

“(2) recommend to the Chairman corrective
action concerning such problems, abuses, and
deficiencies;

“(3) report to the Chairman on the progress
made in implementing such corrective action;
and

“(4) promptly notify the Chairman on any
problems related to access for information or
carrying out an audit or investigation.

““(d) INFORMATION PROVIDED TO BOARD MEM-
BERS.—The Inspector General and Chairman
shall ensure that all members of the Board are
informed of major work in progress through reg-
ular and periodic briefings and, as appropriate,
on a timelier basis for matters of a significant
nature.

“(e) AUTHORIZATION FOR APPROPRIATIONS.—
There are authorized to be appropriated to the
Secretary of Transportation for use by the In-
spector General of the Department of Transpor-
tation such sums as may be mecessary to cover
expenses associated with activities pursuant to
the authority exercised as the Inspector General
of the Board. In the absence of an appropria-
tion, the Inspector General and the Board shall
have a reimbursable agreement to cover such ex-
penses.”’.

(b) CONFORMING AMENDMENT.—The chapter
analysis for chapter 11 of title 49, United States
Code, is amended by striking the item relating to
section 1137 and inserting the following:

““1137. Designation of the Department of Trans-
portation Inspector General as In-
spector General of the National
Transportation Safety Board’.

SEC. 7. AUDIT PROCEDURES.

The National Transportation Safety Board, in
consultation with the Inspector General, shall
continue to develop and implement comprehen-
sive internal audit controls for its operations.
The audit controls shall, at a minimum, address
Board asset management systems, including sys-
tems for accounting management, debt collec-
tion, travel, and property and inventory man-
agement and control.

SEC. 8. DOT INSPECTOR GENERAL TO INVES-
TIGATE CENTRAL ARTERY PROJECT
CONTRACTORS AND OVERSIGHT
AGENCIES.

(a) IN GENERAL.—The Inspector General of
the Department of Transportation shall inves-
tigate the contractors involved in the develop-
ment and construction of the Central Artery
tunnel project in Boston, Massachusetts, and
the public agencies that oversaw their work, in-
cluding the Massachusetts Turnpike Authority
and the Federal Highway Administration.

(b) PRIORITIES AND PROCEDURE.—In carrying
out the mandate provided by subsection (a), the
Inspector General shall—

(1) oversee any investigations related to the
collapse of ceiling plates in the tunnel on July
10, 2006;
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(2) oversee a comprehensive review of the safe-
ty of the Central Artery project; and

(3) audit and investigate parties involved in
the construction, maintenance, and oversight of
the Central Artery project, including the Massa-
chusetts Turnpike Authority and the Federal
Highway Administration, in order to determine
whether the collapse of ceiling plates in the tun-
nel on July 10, 2006, resulted from whether poor
planning, development, construction, or other
factors.

SEC. 9. IMPLEMENTATION OF NTSB’S “MOST
WANTED TRANSPORTATION SAFETY
IMPROVEMENTS, 2006”.

Within 90 days after the date of enactment of
this Act, the Administrator of the Federal Avia-
tion Administration shall submit a report to the
Senate Committee on Commerce, Science, and
Transportation and the House of Representa-
tives Committee on Transportation and Infra-
structure explaining why the Federal Aviation
Administration has not implemented the avia-
tion recommendations in the NTSB’s ‘“‘Most
Wanted Transportation Safety Improvements,
2006,

SEC. 10. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—Section 1118(a) of title 49,
United States Code, is amended—

(1) by striking “‘and’’ after °2005,”’; and

(2) by striking 2006.”” and inserting ‘2006,
879,594,000 for fiscal year 2007, and $84,382,432
for fiscal year 2008.”.

(b) EMERGENCY FUND.—Section 1118(b) of title
49, United States Code, is amended to read as
follows:

‘““(b) EMERGENCY FUND.—There are authorized
to be appropriated for necessary expenses of the
Board, not otherwise provided for, for accident
investigations amounts sufficient to maintain
the emergency fund at a level mot to exceed
$4,000,000, such sums to remain available until
expended.’’.

(c) FEES, REFUNDS, AND REIMBURSEMENTS.—

(1) IN GENERAL.—Section 1118(c) of title 49,
United States Code, is amended—

(A) by striking ‘“‘ACADEMY.—’’ and inserting
“FEES, REFUNDS, AND REIMBURSEMENTS.—"’;

(B) by striking paragraph (1) and redesig-
nating paragraphs (2), (3), and (4) as para-
graphs (1), (2), and (3), respectively, and reset-
ting each such paragraph 2 ems from the left
margin,

(C) by striking paragraph (1), as redesignated,
and inserting the following:

‘““(1) IN GENERAL.—The Board may impose and
collect such fees, refunds, and reimbursements
as it determines to be appropriate for services
provided by or through the Board.’’;

(D) by striking ‘‘fee’’ the first place it appears
in paragraph (2), as redesignated, and inserting
“‘fee, refund, or reimbursement’’; and

(E) by striking ‘‘imposed;’’ in subparagraphs
(A) and (B) of paragraph (2), as redesignated,
and inserting ‘‘imposed or with which the re-
fund or reimbursement is associated;’’.

(2) EFFECTIVE DATE.—The amendments made
by paragraph (1) shall take effect on October 1,
2005.

(d) REPORT.—Section 1118(d) of title 49,
United States Code, is repealed.

Mr. FRIST. Mr. President, I ask
unanimous consent that the com-
mittee-reported amendment be agreed
to, the bill, as amended, be read a third
time and passed, the motion to recon-
sider be laid upon the table, and that
any statements relating to the bill be
printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The committee amendment in the
nature of a substitute was agreed to.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed.
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RAILROAD RETIREMENT TECH-
NICAL IMPROVEMENT ACT OF
2006

Mr. FRIST. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 630, H.R. 5074.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The legislative clerk read as follows:

A bill (H.R. 5074) to amend the Railroad
Retirement Act of 1974 to provide for contin-
ued payment of railroad retirement annu-
ities by the Department of the Treasury, and
for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. FRIST. Mr. President, I ask
unanimous consent the bill be read the
third time and passed, the motion to
reconsider be laid upon the table, and
any statements be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The bill (H.R. 5074) was ordered to be
read a third time, was read the third
time, and passed.

Mr. DURBIN. Mr. President, will the
majority leader yield?

Mr. FRIST. I am happy to yield.

Mr. DURBIN. Mr. President, I would
like to say to the majority leader by
way of a question that I have been
working with Senator CHAMBLISS, the
chairman of the Agriculture Com-
mittee, on the reauthorization of the
Commodity Futures Trading Commis-
sion, and we have worked out what I
consider to be a fair apportionment of
time and amendments. We have been
ready to go, prepared, waiting for that
propitious moment, hoping that the
majority leader would smile our way
and give us that opening, that hour or
two to get this important legislation
passed. I would like to ask the major-
ity leader if he has been thinking about
that.

Mr. FRIST. Mr. President, through
the Chair, in fact, I will need to turn to
the distinguished assistant leader as to
how much time—I remember we had it
locked down to an amount of time. It is
about 7% or 8 hours. We have a chal-
lenging week. We have to get to the
DOD appropriations, we have to get to
the Homeland Security appropriations,
we need to get to the terrorist tribunal
legislation, we need to get to the port
security legislation, and we need to get
to the border fence legislation. We will
do our best. I do understand the impor-
tance of the legislation, and I want to
congratulate the managers and the
chairman and ranking member for
their great work. I do understand the
importance of it.

Mr. DURBIN. Mr. President, if I
might ask again of the majority lead-
er—I certainly understand this might
not be the week, but I hope when we re-
turn you would consider putting this
up soon. I appreciate it, and I am sure
Senator CHAMBLISS does as well.

Mr. FRIST. Mr. President, I recog-
nize the importance of the issue, and
we are doing our best to get everything
we possibly can done.
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ORDERS FOR TUESDAY,
SEPTEMBER 26, 2006

Mr. FRIST. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:45 a.m. on
Tuesday, September 26. I further ask
that following the prayer and the
pledge, the morning hour be deemed
expired, the Journal of proceedings be
approved to date, the time for the two
leaders be reserved, and the Senate
proceed to a period of morning business
for up to an hour with the first 30 min-
utes under the control of the majority
leader or his designee, and the final 30
minutes under the control of the
Democratic leader or his designee; fur-
ther, that following morning business,
the Senate resume consideration of
H.R. 6061, the Border Fence Act. Fur-
ther, I ask unanimous consent that the
Senate stand in recess from 12:30 until
2:15 to accommodate the Democratic
policy luncheon; I further ask that it
be in order to file first-degree amend-
ments as provided for under rule XXII
until the hour of 2:30 on Tuesday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. FRIST. Mr. President, I just
went through a host of issues that we
need to consider over the course of this
week and our intention to complete
our work by Friday or Saturday. It is
going to take cooperation, and every-
body is working together, as the Demo-
cratic leader and I implied a few min-
utes ago, in how we will address the
legislation surrounding the military
tribunals. Again, we did file, or I just a
few moments ago filed cloture on the
Hamdan language as well as on the un-
derlying border security bill. We will
work, as we just discussed on the floor,
very hard to come to an agreement on
how we can address the Hamdan legis-
lation with the appropriate number of
amendments. The first of these votes
would occur Wednesday morning, as
the Democratic leader pointed out, and
as I said earlier. If we are able to get
an agreement, we could actually be
voting tomorrow.

Mr. LEVIN. Will the majority leader
yield for a question?

Mr. FRIST. I would be happy to.

Mr. LEVIN. Is the Hamdan language
which has been filed in the amendment
the same as the Hamdan language that
was agreed upon by the three Repub-
lican Senators with the administra-
tion?

Mr. FRIST. Yes. Yes, it is. I think
what the Democratic leader said is
that there are some changes, but as to
what was introduced—Friday, I be-
lieve? Friday—so there are some small
changes in that, but it has been agreed
to by all the parties concerned.

Mr. LEVIN. In your judgment there
is no substantive change between that
amendment and the language that was
agreed upon?
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Mr. FRIST. That is correct.

Mr. LEVIN. I thank the majority
leader.

Mr. FRIST. The reason I am turning
around is, as the Democratic leader
said, people have been working very ag-
gressively since the agreement was
reached. And every change, we have
really tried to go to both sides—to the
House, to the Senate, to the adminis-
tration—so that we can have as much
agreement as we possibly can on this
bill. So the changes that have been
made have been minor, as just reported
to me.

Mr. REID. Mr. President, if the ma-
jority leader would, when he completes
the motion to close for the night—if he
would allow the Senator from Illinois
to speak for 15 minutes, prior to our
going out?

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. As in morning business.

——
ORDER FOR ADJOURNMENT

Mr. FRIST. Mr. President, if there is
no further business to come before the
Senate, I ask unanimous consent the
Senate stand in adjournment under the
previous order, following the remarks,
up to 15 minutes, as in morning busi-
ness, by our distinguished colleague
from Illinois.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Illinois.

———
HEARING ON THE IRAQ WAR

Mr. DURBIN. Mr. President, I thank
the majority leader and the Demo-
cratic leader for their cooperation in
asking for this short period of time.

Mr. President, today there was a
hearing that was held by the Demo-
cratic Policy Conference under the
chairmanship of Senator BYRON DOR-
GAN of North Dakota. It was a historic
hearing. It is rare for hearings to occur
on Mondays. Usually the business of
the Senate and House is concentrated
on Tuesday, Wednesday, and Thursday.
But this hearing was held on Monday
in an effort, by the Democratic Policy
Conference, to call witnesses before our
Senate to discuss an issue which is on
the mind of most Americans. That
issue, of course, is the war in Iraq.

Senator DORGAN extended an invita-
tion to this hearing to the Republican
majority leader as well as the chair-
man of the Republican Conference,
Senator KYL of Arizona, in an effort to
have a bipartisan hearing on the war in
Iraq. Unfortunately, neither of those
Senators could attend. But Republican
Congressman WALTER JONES of North
Carolina did come over and join us in
this hearing, so there was representa-
tion from the Republican House and
Democratic Senators at this Demo-
cratic Policy Conference.

The reason I bring this to the atten-
tion of those who are following the
business of the Senate is that I believe
this hearing was historic. I believe it is
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the first time since our invasion of Iraq
that we had an opportunity to hear
from generals and officers who were in
Iraq, who worked on that war and were
willing to give us a critique, an anal-
ysis of their experience and their view
of where we are today.

MG John Batiste from the U.S.
Army, retired; MG Paul Eaton, U.S.
Army, retired; and COL Hammes of the
U.S. Marine Corps, retired, came and
testified about what has gone wrong in
the war in Iraq and what we need to do
from this time forward. One might
think, if you listen to the talk shows,
that this is common fare in the Senate,
but it is not. In fact, it is one of the few
times, if any, that we have allowed an
oversight hearing on the policy in Iraq.

If you chart the history of this coun-
try through our great wars, starting
with the Civil War and forward, it is
not uncommon for this Congress, re-
gardless of party, to bring the leaders
in that war to Washington to ask them
questions about the progress that is
being made. But, sadly, since the inva-
sion of Iraq, that has not been the
course of action.

What we have found, time and time
again, is that this Congress has called
before it for testimony those at the
highest levels of the administration. Of
course, the Secretary of Defense, the
Under Secretaries, and the generals in
the highest command are brought for-
ward. But we never reach the next tier
and the next rank and the next level
because the perspective changes. The
perspective of these men who testified
today was the perspective of those who
had been in charge of important oper-
ations in Iraq and had the responsi-
bility of carrying out a mission and
protecting the lives of American sol-
diers that were at risk.

What they had to say was chilling. In
stark testimony, each of these officers,
now retired from service, having at-
tended West Point and graduated, hav-
ing attended Annapolis and graduated,
said the first and highest priority that
we had as a nation was to change the
leadership at the Department of De-
fense. They felt the approach that is
being taken by Secretary Rumsfeld and
those in his close-knit team was incon-
sistent with success and victory in
Iraq.

They told of their own personal expe-
riences when they would question some
of the decisions that were made by the
administration and by Secretary
Rumsfeld, only to find that they were
ignored or shunned. These generals
gave eye-opening testimony, testimony
that I wish every Member of the Senate
could have heard. These were good wit-
nesses to call-—good witnesses because
the members of the Armed Services
Committee should hear their testi-
mony. All of the Senators should hear
that testimony, when they talk about
what we face.

When Colonel Hammes of the U.S.
Marine Corps, now retired, said he ex-
pects the United States to be in Iraq
for another decade, 10 years or more;
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when we hear from each of these offi-
cers that we have not provided the nec-
essary troops in the field to accomplish
our mission; when each of them re-
flects on our efforts to build the Iraqis
into an army that can defend its own
country and then says that the United
States would not invest the resources
to build the Iraqi Army at that critical
moment in its history and now is pay-
ing a price for it—their testimony,
which was covered by major news
media, will be reported by some but
should be reported to all the Members
of the Senate.

We have a responsibility in the Sen-
ate and in the House. We serve as that
third branch of Government with a
checks and balances system to be in-
volved in the appointment of judges
but, yes, to serve in oversight of the
executive branch.

Unfortunately, that has not been the
case over the last 4 years during the
course of this war. Very few, if any,
Senators have stepped forward to ques-
tion this administration’s policy in
Iraq. The Republican leaders in the
Senate have not scheduled hearings
with officers and former officers who
could give us firsthand, candid, honest
testimony about what is going right
and what is going wrong. There is a
fear in this administration of hearing
unpopular expressions from those who
have served in our military.

We owe it to our soldiers; we owe it
to our Marines, our airmen, our sailors,
and all who serve under America’s flag,
and we owe it to their families to ask
the hard questions, to demand the an-
swers from this administration.

Before the hearing today I contacted
the Department of Defense for an up-
date, an update on a very grim sta-
tistic. I asked how many American
lives had been lost, our brave soldiers
in Iraq. The number as of this morning:
2,702. Almost 20,000 have returned with
serious injuries. We have spent over
$325 billion on this war and continue to
spend at the rate of $1.5 billion per
week.

It is a grim reminder of what this
war has cost, first and foremost in
human life, but also in human suf-
fering—the prayers and anxieties of
American families, those who have re-
turned with injuries that they will deal
with for a lifetime, and for taxpayers
across the country who have seen our
national deficit reach record levels as
this administration refuses to accept
the honest assessment of the cost of
this war and to tell the American peo-
ple the sacrifices that must be made
for us to come home with our mission
truly accomplished: 2,702 of our sol-
diers.

That hearing was important. I am
glad that Congressman WALTER JONES
came over so that it was a bipartisan
hearing. But it is time for more. It is
time for us to bring those officers and
soldiers before us who are living this
war in Iraq to tell us what is really
happening on the ground. If there are
ripoffs and profiteering by Halliburton
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and other companies, we should all
take that personally. It is not only tax-
payers’ money wasted, it is money that
is not being spent for the defense of our
troops. It is money that is being mis-
used when it could be used better so
that our troops could get their job
done, and done more effectively.

When Colonel Hammes of the U.S.
Marine Corps talks about the deterio-
ration of production capacity in the
United States, he marvels at that time
in history when we were producing
4,000 planes a month, during World War
II, and now we find, for the best ar-
mored vehicle that we need to move
our troops, the best America can do is
produce 48 a month? It is a good, valid
question: why this war effort has not
meant more dedication from our elect-
ed officials and the public sector as
well as the private sector.

It is interesting that each of these
military leaders pointed a finger at
Congress and at political leaders as
well. All the criticism was not reserved
just for the Secretary of Defense and
military planners who brought us into
this war. They said to us in stark
terms that we have not communicated
to the American people what it will
take to win. They believe, and I share
their belief, that the American people,
when challenged, will rise to the chal-
lenge. We have done it time and again
throughout our history.

This hearing, which lasted a little
over 2 hours, attracted a number of
Senators and Congressman JONES from
the House and should have taken place
a long time ago. As Major General Ba-
tiste said—he has been out of the mili-
tary after 30-plus years of service. He
has been critical of what has happened.
Today was the first time anyone had
invited him to Capitol Hill to testify.
We need to bring in these men and
women who will share with us the re-
sponsibility of holding our Government
and our leaders accountable in time of
war.

When so many lives are at stake,
when so much is at stake, this Con-
gress has to rise to the challenge and
rise to the occasion. Unfortunately,
that has not occurred. We have done
little or nothing when it comes to ac-
countability for taxpayer dollars, for
the course of this war and strategy,
and most importantly for the lives that
have been lost. We can do better.

We need a new direction when it
comes to our policies in Iraq, a direc-
tion which doesn’t call for immediate
withdrawal but a direction which says
there will come a day—and soon—when
American troops can come home with
their mission accomplished. And it is
time for us to begin to initiate that
conversation.

I thank Senator DORGAN for those
who attended today. I think it was
time well spent.

I hope, when we return after this
election on November 7, we can in a bi-
partisan fashion have real oversight of
this war, ask those important ques-
tions which our troops deserve to have
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answered, ask the important questions
our taxpayers need to have answered
about the cost of this conflict, and ask
those important questions as to how
we can reach a time—and soon—when
our soldiers can return home vic-
torious, with their mission truly ac-
complished.
I yield the floor.

————
ADJOURNMENT UNTIL 9:45 A.M.
TOMORROW

The PRESIDING OFFICER. Under
the previous order, the Senate stands
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in adjournment until 9:45 a.m. tomor-
TOwW.

Thereupon, the Senate, at 7:15 p.m.,
adjourned until Tuesday, September 26,
2006, at 9:45 a.m.

DISCHARGED NOMINATION

The Senate Committee on Agri-
culture, Nutrition, and Forestry was
discharged from further consideration
of the following nomination and the
nomination was confirmed:
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CHARLES F. CONNER, OF INDIANA, TO BE A MEMBER OF
THE BOARD OF DIRECTORS OF THE COMMODITY CREDIT
CORPORATION.

————

CONFIRMATIONS

Executive nominations confirmed by
the Senate Monday, September 25, 2006:
DEPARTMENT OF AGRICULTURE

CHARLES F. CONNER, OF INDIANA, TO BE A MEMBER OF
THE BOARD OF DIRECTORS OF THE COMMODITY CREDIT
CORPORATION.

THE JUDICIARY

FRANCISCO AUGUSTO BESOSA, OF PUERTO RICO, TO BE
UNITED STATES DISTRICT JUDGE FOR THE DISTRICT OF
PUERTO RICO.
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